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Functions of the Law Reform Committee

The functions of the Law Reform Committee are set out in section 12 of the
Parliamentary Committees Act 2003 (Vic). That section states:

1) The functions of the Law Reform Committee are, if so required or permitted
under this Act, to inquire into, consider and report to the Parliament on any
proposal, matter or thing concerned with —

a) legal, constitutional or parliamentary reform
b) the administration of justice

C) law reform.

Terms of reference
The following reference was made by the Legislative Assembly on 4 December 2008:

To the Law Reform Committee — for inquiry, consideration and report no later than 31
December 2009* on law reforms aimed at streamlining and simplifying power of
attorney documents to enable more Victorians to plan for the future financial, lifestyle
and healthcare needs — specifically the Committee is asked to:

a) consider the differing formality requirements and terminology, and
coverage of the power of attorney documents, governed by the Instruments
Act 1958 (Vic) and the Guardianship and Administration Act 1986 (Vic)

b) establish whether the donor of a power of attorney has capacity to create a
legally enforceable document and differing execution requirements and the
different tests that apply

c) clarify the powers granted by the donor when making a power of attorney

d) examine ways of minimising abuse in relation to the execution of and
exercise of powers under powers of attorney documents

e) consider the issue of legal capacity in the context of when an enduring
power of attorney is executed and activated

f) advise on the need for adopting potential safeguards such as the
registration of documents (voluntary or mandatory).

* The reporting date was extended to 31 August 2010 by resolution of the Legislative
Assembly on 13 August 2009.
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documents and the powers created under them *‘general (non-enduring) power of
attorney’, ‘enduring power of attorney (financial)’ and ‘enduring power of attorney
(quardianship)’.

Recommendation 5: Consistent names for parties to a power of attorney ........ 47
The Committee recommends the Powers of Attorney Act:
a)  call a person who creates all types of powers of attorney a “principal’

b) call a person appointed to exercise powers under all types of powers of
attorney a ‘representative’.

Recommendation 6: Reviewing the Powers of Attorney Act.........ccccovcvevriiveennnen. 47

The Committee recommends the Victorian Government commission an evaluation of
the new Powers of Attorney Act after it has been in operation for five years, to
determine whether it has been effective in meeting its objectives.
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Recommendation 7: Consolidated enduring powers of attorney document ...... 57

The Committee recommends the Victorian Government develop a consolidated
document comprising a single form or package of forms for creating enduring
powers of attorney (financial) and enduring powers of attorney (guardianship). This
should allow different representatives to be appointed for different powers.

Recommendation 8: General (non-enduring) power of attorney form................. 57

The Committee recommends the Victorian Government develop a new form for
creating general (non-enduring) powers of attorney. This form should highlight that
the power ceases to operate when a principal has impaired decision-making capacity.

Recommendation 9: Developing new power of attorney forms.........cccccecoveevneenns 61
The Committee recommends the Victorian Government:

a) in consultation with a wide range of stakeholders, including members of the
community and representatives from the legal profession, the health and
community sectors, seniors organisations and culturally and linguistically
diverse communities, draft new power of attorney forms that are short,
simple, written in plain English and provide appropriate information about
how to complete the forms. The forms should have a consistent design

b)  widely test the draft power of attorney forms

c) review the new power of attorney forms two years after they are
implemented, and every five years thereafter.

Recommendation 10: Producing power of attorney forms and
accompanying information in community lanQuAageS........ccccveevviieeeiiiiee e e 61

The Committee recommends the Victorian Government:

a) make the new power of attorney forms available in a range of community
languages. The translated forms should be in a bilingual format, including
both English and each community language

b)  make all information and educational materials about powers of attorney
available in a range of community languages.

Recommendation 11: Powers of attorney to be in the prescribed form .............. 62

The Committee recommends the Powers of Attorney Act provide that all powers of
attorney made under the Act must be in the prescribed form.

Recommendation 12: Location of prescribed power of attorney forms............... 63

The Committee recommends the Powers of Attorney Act set out the forms for
creating general (non-enduring) powers of attorney, enduring powers of attorney
(financial) and enduring powers of attorney (guardianship).
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Recommendation 13: Making power of attorney forms accessible..................... 65

The Committee recommends the Victorian Government make the forms for creating
all powers of attorney widely available both online and in hard copy.

Recommendation 14: The role of witnesses of power of attorney
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The Committee recommends the Powers of Attorney Act provide that each witness
to a power of attorney must certify that:

a) the principal has signed the power of attorney freely and voluntarily in the
witness’s presence

b) the principal appears to have capacity and, in particular, appears to
understand the nature and effect of the power of attorney.

Recommendation 15: Who may witness a power of attorney document?.......... 77

The Committee recommends the Powers of Attorney Act require all power of
attorney documents to be witnessed by two witnesses, one of whom is authorised to
witness affidavits or is a medical practitioner.

Recommendation 16: Excluding parties and their relatives from witnessing
power of attorney dOCUMENTS .......coi i 79

The Committee recommends:

a) the Powers of Attorney Act prohibit the following persons from witnessing
a power of attorney document:

- aparty to the document
- any person who could benefit from the document

b) the Powers of Attorney Act define a person who could benefit from the
power of attorney document. This definition should be broad and include a
relative of a party to the document

c) the forms for creating all powers of attorney require each witness to declare
that he or she is not a party to the document and is not related to any party
to the document.

Recommendation 17: Witnessing by a representative’s employees.................. 79

The Committee recommends the Powers of Attorney Act clarify that a person is not
excluded from witnessing a power of attorney document merely because he or she is
an employee of the representative who witnesses the document while acting in the
ordinary course of employment.
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Recommendation 18: Authorised witness to state the basis of his or her
qualification to witness the dOCUMENT .........ccoii i 80

The Committee recommends the forms for creating all powers of attorney require the
authorised witness to state the basis of his or her qualification to witness the
document.

Recommendation 19: Power of attorney forms to emphasise the role and
0ObligationNs Of WILNESSES ... e reeee e 82

The Committee recommends that the forms for creating powers of attorney include
information about the role and obligations of witnesses.

Recommendation 20: Education, training and resources for witnesses............. 82

The Committee recommends the Victorian Government, in conjunction with relevant
professional organisations, develop and provide:

a) practical resources to help witnesses fulfil their role, including checklists to
assess a principal’s understanding of the nature and effect of the document
and information about how to identify evidence of duress and evidence that
may displace the presumption of capacity

b)  education and training for authorised witnesses about their role.
Recommendation 21: Resources for principals.......cccovceeeiiiiiciiieeee e, 85

The Committee recommends the Victorian Government provide simple, easy-to-
understand information and educational materials for people making and
contemplating making powers of attorney.

Recommendation 22: Legal support and advice for people wishing to make
POWEIS OF ALOINEY ..oie e e e e s e e e e e e e e e nnnes 87

The Committee recommends the Victorian Government implement a scheme to
support and enable members of the community to access legal advice and assistance
to create powers of attorney.

Recommendation 23: Acceptance of appointment by representatives............... 89
The Committee recommends the Powers of Attorney Act:
a)  require all representatives to formally accept their appointment

b)  require representatives’ acceptance of appointment to be witnessed by a
person authorised to witness affidavits. This witness does not need to be the
same person who witnessed the creation of the power of attorney document
by the principal.
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Recommendation 24: Dispensing with formal execution requirements ............. 90

The Committee recommends the Powers of Attorney Act provide that VCAT may
declare valid an enduring power of attorney (financial) or enduring power of attorney
(guardianship) document that does not meet the formal requirements, if satisfied that
the principal intended the document to be such a power of attorney, that the principal
had the necessary capacity to make a power of attorney and that the principal signed
the document freely and voluntarily.

Recommendation 25: Time of activation of an enduring power of attorney....... 93
The Committee recommends the Powers of Attorney Act provide:

a) a principal may elect to make an enduring power of attorney (financial) or
enduring power of attorney (guardianship) effective immediately or upon
another date, event or occasion

b) if a principal does not specify when an enduring power commences, it
commences immediately.

Recommendation 26: Revoking a power of attorney document ...........c..ccccvee.n. 96
The Committee recommends the Powers of Attorney Act:

a) provide that the revocation of all powers of attorney made under the Act
must be in writing in the approved form

b)  set out an approved form for revoking a power of attorney

c) provide that the revocation of a power of attorney must be witnessed in the
same way as a document creating a power of attorney.

Recommendation 27: A later enduring power of attorney document
FEVOKES AN EArTIEI ONE.....iiiiiiii e 98

The Committee recommends:

a) the Powers of Attorney Act provide that, unless a principal specifies
otherwise, a later enduring power of attorney (financial) will revoke an
earlier enduring power of attorney (financial) and a later enduring power of
attorney (guardianship) will revoke an earlier enduring power of attorney
(quardianship)

b) the forms for creating enduring powers of attorney allow a principal to
specify any previous enduring powers of attorney that the principal does not
wish to revoke.
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Recommendation 28: Informing representatives that a power of attorney
NAS DEEN FEVOKEM ... ...t e e e e st r e e e e e e e e e anreees 99

The Committee recommends the Powers of Attorney Act provide that if a principal
revokes a power of attorney, the principal must take reasonable steps to inform all
representatives that the power has been revoked.

Recommendation 29: Effect of guardianship or administration order................. 99
The Committee recommends the Powers of Attorney Act provide:

a) if VCAT makes an administration order in relation to a principal, the
representative may exercise power under an enduring power of attorney
(financial) only to the extent authorised by the Tribunal

b) if VCAT makes a guardianship order in relation to a principal, the
representative may exercise power under an enduring power of attorney
(guardianship) only to the extent authorised by the Tribunal.

Recommendation 30: Certified copies of power of attorney documents .......... 102

The Committee recommends the Powers of Attorney Act provide that a power of
attorney document can be proved by a copy of the document that is certified as a true
and complete copy of the original by a legal practitioner, financial services licensee,
regulated principal under the Corporations Act, justice of the peace, public notary or
any other officer authorised by law to administer an oath or by a person of a
prescribed class.

Recommendation 31: Making sure powers of attorney can be located when
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The Committee recommends the Victorian Government produce and distribute
promotional materials such as wallet cards that can be used to inform people about
the existence of a power of attorney and provide basic information such as
representatives’ names and contact details.

Recommendation 32: Mutual recognition of powers of attorney............c........... 105
The Committee recommends:

a) the Victorian Government, through the Standing Committee of Attorneys-
General, actively promote and support the implementation of effective
mutual recognition provisions for all enduring powers of attorney

b) the Powers of Attorney Act provide, to the maximum extent possible, for
recognition in Victoria of all power of attorney documents validly executed
in another Australian state or territory.

Recommendation 33: Presumption of Capacity ........ccccecveriiiiiniieiiiie e 110

The Committee recommends the Powers of Attorney Act provide that a person is
presumed to have capacity to make his or her own decisions.
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Recommendation 34: Defining capacity and impaired decision-making
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The Committee recommends the Powers of Attorney Act:
a) state that a person has capacity to make a decision if he or she has:

- the ability to understand the information relevant to making the
decision

- the ability to retain the relevant information

- the ability to weigh up the relevant information
AND

- the ability to communicate the decision in some way.

b) state that a person has impaired decision-making capacity if, in relation to a
decision, he or she does not have:

- the ability to understand the information relevant to making the
decision

- the ability to retain the relevant information
- the ability to weigh up the relevant information

OR

the ability to communicate the decision in some way.
Recommendation 35: Principles to guide capacity assessments ...........c.ccc.... 120

The Committee recommends the statement of principles underpinning the Powers of
Attorney Act recommended in recommendation 3 include principles to guide
capacity assessments. These principles should include:

. capacity is specific to each decision to be made

o impaired decision-making capacity may be temporary or permanent

. capacity should not be assumed based on a person’s appearance

. a person must not be presumed to have impaired decision-making capacity

merely because he or she makes a decision that is, in the opinion of others,

unwise

. a person should not be treated as unable to make a decision if it is possible
for him or her to make that decision with appropriate support.
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Recommendation 36: Capacity rESOUICE ........uueiiuiieiiiieriie e 130

The Committee recommends the Victorian Government, in consultation with a wide
range of stakeholders, including representatives from the legal and health care
sectors, develop a comprehensive resource about capacity and capacity assessments,
based on the New South Wales Capacity toolkit.

Recommendation  37: Providing  guidance about appropriate
FEPIESENTALIVES ...cee i e e e s s s s e e e e e e s e e e e e e e e e e e annrrees 140

The Committee recommends the Victorian Government provide simple, easy-to-
understand information and educational materials for principals, and persons likely to
advise principals, which includes information about the sorts of skills representatives
require and guidance about appropriate appointments.

Recommendation 38: Excluding unsuitable representatives...........c.ccccevcveennee. 143
The Committee recommends the Powers of Attorney Act provide:

a) a person is not eligible to be appointed as a representative under an
enduring power of attorney (financial) if he or she has previously been
convicted of an offence involving dishonesty

b) a principal is entitled to apply to VCAT for approval to appoint as a
representative under an enduring power of attorney (financial) a person who
has previously been convicted of an offence involving dishonesty

c) when accepting an appointment as a representative, a person must declare
that he or she is eligible to be appointed as a representative

d) a person who accepts an appointment as a representative when he or she is
not eligible, is guilty of an offence.

Recommendation 39: Appointing multiple representatives ...........ccocceeevecvieeeens 146

The Committee recommends the Powers of Attorney Act provide that a principal
may appoint one or more representatives.

Recommendation 40: Decision making by multiple representatives................. 147

The Committee recommends the Powers of Attorney Act provide that a principal can
appoint multiple representatives to act jointly, jointly and severally, or in any
combination, for example as a majority. This provision should apply to powers of
attorney made prior to the commencement of this provision.

Recommendation 41: VCAT directions when representatives cannot agree....148

The Committee recommends the Powers of Attorney Act provide that representatives
can apply to VCAT for directions when they cannot agree about a decision to be
made in relation to the exercise of their power under an enduring power of attorney
(financial) or an enduring power of attorney (guardianship).
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Recommendation 42: Presumption that representatives are appointed
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The Committee recommends the Powers of Attorney Act provide that if a principal
does not specify how two or more representatives are appointed, they are presumed
to be appointed jointly.

Recommendation 43: Effect of one joint representative’s power ending ......... 149

The Committee recommends the Powers of Attorney Act provide that, unless the
power of attorney document states otherwise, when a joint representative’s power
ends, any remaining representative or representatives may continue to exercise power
under the power of attorney document.

Recommendation 44: Appointing multiple alternative representatives ............ 150

The Committee recommends the Powers of Attorney Act provide that a principal
may appoint one or more alternative representatives. This provision should apply to
powers of attorney made prior to the commencement of this provision.

Recommendation 45: Relinquishing power to an alternative representative... 151

The Committee recommends the Powers of Attorney Act provide that a
representative can relinquish all powers under an enduring power of attorney to an
alternative representative nominated in the enduring power of attorney document by
providing a signed notice stating that the representative is not willing to act in that
role to the alternative representative and to the body responsible for registering
enduring power of attorney documents.

Recommendation 46: Legislated clarity about representatives’ powers.......... 157
The Committee recommends the Powers of Attorney Act:

a)  provide that representatives appointed under an enduring power of attorney
(financial) have powers in relation to financial and legal matters

b)  provide that representatives appointed under an enduring power of attorney
(quardianship) have powers in relation to guardianship matters

c) define “financial and legal matters’ and ‘guardianship matters’ and give
examples of the type of matters that a representative may deal with under
each power.
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Recommendation 47: Decision of representative with guardianship powers
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The Committee recommends the Powers of Attorney Act provide that if there is
conflict between a representative with powers in relation to guardianship matters
(whether appointed by VCAT or a principal) and a representative with powers in
relation to financial and legal matters, then the decision of the representative with
powers in relation to guardianship matters prevails, and the representative with
powers in relation to financial and legal matters must take such available steps as
may be necessary to allow the decision of the representative with powers in relation
to guardianship matters to be implemented.

Recommendation 48: The duties of representativesS.......ccccccovvcciieeeeee e, 169
The Committee recommends the Powers of Attorney Act:

a)  provide that representatives have duties to act honestly and in good faith, to
put the principal’s interests ahead of the representative’s interests, to keep
accurate records and to act within their powers

b)  require representatives to undertake to act in accordance with the legislated
duties when accepting an appointment as a representative.

Recommendation 49: Principles to guide decision making by
FEPTESENTALIVES ...eiiiiiiiiie ettt e e e et e e e e st e e e e ente e e e s ansteeaesaneeeaeeansneeaeans 174

The Committee recommends the statement of principles underpinning the Powers of
Attorney Act recommended in recommendation 3 include principles to guide
decision making by representatives. These principles should include:

e the starting point for any decision making should be the principal’s wishes

o principals should be encouraged to participate in decision making, even
when they have impaired decision-making capacity

o representatives must act in a way that promotes the personal and social
wellbeing of the principal. This should be defined as including matters such
as recognising the principal’s role as a valued member of society, taking
into account the principal’s existing supportive relationships, values and
cultural and linguistic environment and recognising the principal’s right to
confidentiality of information.

Recommendation 50: Representatives’ undertaking to act in accordance
with the statement of PriNCIPIES .....ccoi i 174

The Committee recommends the Powers of Attorney Act require representatives
when accepting an appointment to undertake to act in accordance with the statement
of principles.
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Recommendation 51: Educating and supporting representatives .................... 180
The Committee recommends:

a) the forms for creating powers of attorney and accepting an appointment as a
representative set out in the Powers of Attorney Act provide a summary of
representatives’ powers and duties

b) the Victorian Government produce simple, easy-to-understand information
and educational materials for representatives

c) the Victorian Government provide advice and ongoing support to
representatives, including through a telephone advice service and
information sessions for new representatives.

Recommendation 52: Remuneration of representatives............ccccceveceeeennnenn. 181

The Committee recommends the Powers of Attorney Act provide that a
representative is not entitled to be paid unless payment is specifically authorised by
the power of attorney document.

Recommendation 53: Increasing detection and reporting of abuse.................. 187
The Committee recommends the Victorian Government:

a) develop and implement protocols and training for professionals in the
health, aged care and community sectors about detecting and reporting
abuse of powers of attorney

b)  work in conjunction with the Australian Government, other jurisdictions
and the banking and finance sector to develop and implement a national
system for detecting and reporting suspected financial abuse and a training
program for banking staff.

Recommendation 54: Protecting whistleblowers..........cccooooiiiiii, 188

The Committee recommends the Powers of Attorney Act provide protection from
civil and criminal liability for people who, in good faith, report abuse of powers of
attorney.

Recommendation 55: Educating the general community about abuse ............ 189

The Committee recommends the Victorian Government develop and implement an
education campaign to increase general community awareness about abuse of powers
of attorney.
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Recommendation 56: Office of the Public Advocate to receive reports of
ADUSE e 190

The Committee recommends the Victorian Government empower the Office of the
Public Advocate to receive reports of suspected abuse of powers of attorney.

Recommendation 57: Personal MONITOIS ....oviiieeiiieiieeeeeeeee ettt e e 200
The Committee recommends:

a) the Powers of Attorney Act provide that a principal may appoint one or
more personal monitors to oversee the operation of an enduring power of
attorney (financial) or an enduring power of attorney (guardianship)

b)  the Victorian Government produce simple, easy-to-understand information
and educational materials for personal monitors.

Recommendation 58: Regulating giftS .......ccoooviiiiiiiiiiice e 202

The Committee recommends the Powers of Attorney Act provide that a
representative can make a gift of the principal’s property, including to the
representative, only if:

e the gift is reasonable in the circumstances, particularly in view of the
principal’s financial situation AND

e thegift:

- is to a relative or close friend of the principal and is of a seasonal
nature or for a special event OR

- the gift is a type of donation that the principal made when he or she
had capacity or might reasonably be expected to make.

Recommendation 59: Protecting gifts made in the principal’s will .................... 204

The Committee recommends the Victorian Government conduct further consultation
about whether the Powers of Attorney Act should protect the interests of
beneficiaries under a principal’s will.

Recommendation 60: Notification of activation of an enduring power of
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The Committee recommends the Powers of Attorney Act provide that prior to
commencing to act under an enduring power of attorney (financial) or enduring
power of attorney (guardianship) that states that it commences when a principal has
impaired decision-making capacity, the representative must give notice of his or her
intention to activate that enduring power of attorney to the personal monitor or
monitors, any other persons designated in the power of attorney document and the
body responsible for registering enduring power of attorney documents in Victoria.
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Recommendation 61: Criminal offences for abuse of powers of attorney ....... 211

The Committee recommends the Powers of Attorney Act provide the following
offences:

. procuring a power of attorney by threat or deception

o not acting honestly and with reasonable diligence to protect the principal’s
interests, having regard to the principal’s expressed wishes

. knowingly exercising powers under a revoked power of attorney

e  failing to keep accurate records.
Recommendation 62: Compensation for victims of abuse........ccccccoeeeeennen. 214

The Committee recommends the Powers of Attorney Act provide that where VCAT
finds that an enduring power of attorney has been abused, VCAT may order a
representative to compensate a principal for any loss.

Recommendation 63: VCAT's power to revoke a representative’'s
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The Committee recommends the Powers of Attorney Act provide that VCAT may
revoke a representative’s appointment under an enduring power of attorney
(financial) or an enduring power of attorney (guardianship) if satisfied that the
representative has not acted in the best interests of the principal.

Recommendation 64: Clarifying who has standing to apply to VCAT............... 218
The Committee recommends the Powers of Attorney Act provide:

a) the following people may apply to VCAT for an order about an enduring
power of attorney (financial) or an enduring power of attorney
(guardianship): the Public Advocate, the principal, the representative, a
close relative of the principal, the personal monitor or monitors appointed
by the principal, or any other person who VCAT is satisfied has a special
interest in the principal’s affairs.

b) the following people must be given notice of an application to VCAT and
any hearing of an application in relation to an enduring power of attorney
(financial) or an enduring power of attorney (guardianship): the Public
Advocate, the principal, the representative, a close relative of the principal,
the personal monitor or monitors appointed by the principal, or any other
person who VCAT is satisfied has a special interest in the principal’s affairs.
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Recommendation 65: Referral by VCAT to Director of Public Prosecutions....219

The Committee recommends the Powers of Attorney Act provide that VCAT may
refer cases of suspected abuse of enduring powers of attorney to the Director of
Public Prosecutions.

Recommendation 66: A register for power of attorney documents ................... 233
The Committee recommends the Victorian Government:
a) develop and implement a register for power of attorney documents

b) through the Standing Committee of Attorneys-General, actively promote
and support the development and implementation of a national register for
power of attorney documents.

Recommendation 67: Mandatory registration of enduring powers of
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The Committee recommends the Powers of Attorney Act require all documents
creating and revoking enduring powers of attorney (financial) and enduring powers
of attorney (guardianship) to be registered.

Recommendation 68: Voluntary registration of general (non-enduring)
POWENS OF @ILOINEBY ...t 236

The Committee recommends the Powers of Attorney Act permit documents creating
and revoking general (non-enduring) powers of attorney to be registered.

Recommendation 69: The time of registration ...........cccoooii i 238

The Committee recommends the Powers of Attorney Act require all documents
required to be registered under the Act to be registered at the time they are created.

Recommendation 70: The effect of non-registration............cccccccvvveeeeeniiccinnennn. 239
The Committee recommends the Powers of Attorney Act provide:

a) any act performed under an enduring power of attorney (financial) or
enduring power of attorney (guardianship) has no legal effect unless the
document is registered

b) VCAT may extend the time for a document creating or revoking an

enduring power of attorney (financial) or enduring power of attorney
(guardianship) to be registered if it believes the document is valid.
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Recommendation 71: Accessing information on the register.........cccccceeeeennnns 245

The Committee recommends the Victorian Government, in implementing the
registration system for power of attorney documents, ensure that the privacy of
principals’ information is protected by providing:

a) a document verification system for approved service providers such as
banks

b)  greater access to information on the register for health care providers

c) access to information on the register only to members of the community
who are able to clearly demonstrate that they have an interest in that
information.

Recommendation 72: Registration fees ........ccvoiiii e 246

The Committee recommends the Victorian Government, in implementing the
registration system for power of attorney documents, ensure that registration fees are
kept to a minimum, with concession rates or fee waivers available.

Recommendation 73: Location of the regiSter ... 248

The Committee recommends the Powers of Attorney Act provide that the Registry of
Births, Deaths and Marriages maintain the register of power of attorney documents.

Recommendation 74: Registration body to check power of attorney
JOCUIMENTS ...ttt e et et sne e 249

The Committee recommends the Powers of Attorney Act require the registration
body to conduct a basic check to ensure that a document creating or revoking a
power of attorney meets formal requirements before registering the document.

Recommendation 75: Notice of regisStration ........cccccccovvvcciiieieie e 250

The Committee recommends the Powers of Attorney Act require the registration
body to:

a)  notify any personal monitors nominated in an enduring power of attorney
document of an application for registration

b)  notify the principal that an application for registration has been made if the
application is made by a person other than the principal.
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Recommendation 76: Objections to registration ..........ccccocveerieeiniee e 250

The Committee recommends the Powers of Attorney Act:

a) empower a principal, any personal monitors nominated in an enduring
power of attorney document or any other person with a special interest in
the affairs of the principal, to object to the registration of an enduring power
of attorney document

b) empower VCAT to hear and determine objections to registrations of
enduring power of attorney documents.

Recommendation 77: Effect of registration in another jurisdiction ................... 253

The Committee recommends:

a)

b)

the Victorian Government, through the Standing Committee of Attorneys-
General, actively support and promote an arrangement whereby a certified
copy of an enduring power of attorney registered in one Australian
jurisdiction is sufficient to satisfy the requirement to register an enduring
power of attorney in another jurisdiction in order to deal with land in that
jurisdiction

the Powers of Attorney Act provide, to the maximum extent possible, for
recognition of an enduring power of attorney document registered in
another Australian state or territory.

Recommendation 78: Promoting the registration System ..........ccccceeviveeiieeennn 254

The Committee recommends the Victorian Government:

a)

b)

provide information about registration requirements on the forms for
creating enduring powers of attorney (financial) and enduring powers of
attorney (guardianship)

conduct a public education campaign to inform members of the community
who have already made an enduring power of attorney (financial) or
enduring power of attorney (guardianship) about the option of registering
the document.

Recommendation 79: A coordinated approach to providing information and
education about powers of attOrMEY .......ccociivi e 261

The Committee recommends the Victorian Government adopt a coordinated, whole-
of-government approach to providing information and education about powers of

attorney.
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Recommendation 80: Increasing general community awareness and
understanding of powers of attorNeY.........cccvveeeviii e 265

The Committee recommends the Victorian Government develop and implement an
ongoing state-wide community education campaign to increase awareness and
understanding of powers of attorney. The campaign should:

a)  provide simple easy-to-understand information about powers of attorney in
plain English and in a variety of community languages

b) use a wide variety of media, including websites, DVDs, TV, radio,
newspapers, newsletters, pamphlets, fact sheets and posters

c) include a community engagement component, with information sessions
provided through a range of existing community forums

d) be supported by advice and support mechanisms, including a telephone
advice service.

Recommendation 81: Educating seniors about powers of attorney ................. 267

The Committee recommends the Victorian Government, in consultation with seniors
and seniors’ organisations:

a) develop targeted information and resources about powers of attorney for
seniors in a range of formats and disseminate these widely through
appropriate media

b)  provide information sessions about powers of attorney for seniors through a
range of existing community forums.

Recommendation 82: Increasing awareness of powers of attorney in CALD
COMIMUINITIES 1ttt ettt r et e et e b nens 270

The Committee recommends the Victorian Government:

a) develop targeted information and resources about powers of attorney for
people from CALD backgrounds. This information should be developed in
consultation with CALD organisations and members of CALD
communities, be available in a wide range of formats and be disseminated
through appropriate media

b)  provide information sessions for members of CALD communities through a
range of existing community forums.
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Recommendation 83: Education about powers of attorney for young
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The Committee recommends the Victorian Government develop targeted information
and resources about powers of attorney for young people. This information should be
developed in consultation with young people and youth organisations and
disseminated through youth-focused media.

Recommendation 84: Research about use of powers of attorney by
members of the Aboriginal COMMUNITY .......oooiiiiii i 272

The Committee recommends the Victorian Government, in consultation with
Aboriginal people and organisations, conduct research into the level of use of
enduring powers of attorney by members of the Aboriginal community. This
research should identify ways in which the principles underpinning powers of
attorney arrangements may be applied to better support members of the Aboriginal
community in the event of impaired decision-making capacity.

Recommendation 85: Research about who makes powers of attorney ............ 273

The Committee recommends the Victorian Government conduct a study of the
demographic profile of people making powers of attorney in Victoria to inform the
development of information and education about powers of attorney.

Recommendation 86: Educating lawyers about powers of attorney.................. 276
The Committee recommends the Victorian Government:

a) develop targeted information and resources about powers of attorney for
lawyers. This information should be developed in consultation with legal
organisations and disseminated through appropriate media

b)  encourage law schools to incorporate substitute decision making into their
curriculum, including education about powers of attorney

c) encourage the Law Institute of Victoria to develop a training program on
powers of attorney for lawyers and encourage lawyers to participate in this
training as part of their continuing professional development.
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Recommendation 87: Educating the health and community sectors about
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The Committee recommends the Victorian Government:

a) develop targeted information and resources about powers of attorney for
those working in the health and community sectors. This information
should be developed in consultation with community and health sector
organisations and disseminated through appropriate media

b) develop a training program on powers of attorney for workers in the
community and health sectors in conjunction with relevant professional
associations and encourage workers in these sectors to participate in this
training

C) encourage tertiary institutions to incorporate information about powers of
attorney into relevant courses for the health and community sectors.

Recommendation 88: Recognition of powers of attorney by Australian
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The Committee recommends the Victorian Government, through the Standing
Committee of Attorneys-General, advocate that all Australian Government agencies
implement policies and practices to recognise powers of attorney that are validly
created under state or territory law.

Recommendation 89: Enhancing recognition of powers of attorney by
finaNCial INSTITUTIONS ... 284

The Committee recommends the Victorian Government encourage the banking and
finance sector to develop policies and procedures for accepting powers of attorney
and provide appropriate training for staff.

Recommendation 90: Educating key professionals about the new Powers
OF ATLOINEY ACT ... e e e e s e e e e s e s e e areeeees 285

The Committee recommends the Victorian Government, in conjunction with relevant
professional bodies, conduct an education campaign to inform key professionals
about the new Powers of Attorney Act. This should be targeted at those professionals
who are likely to help people make powers of attorney or provide advice about
powers of attorney.
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Glossary

activation

administration order

administrator

advance statement

agent

alternative representative

appointee
appointer
attorney

authorised witness

CALD

capacity

coming into effect; commencing to operate

an order made by VCAT under the Guardianship and
Administration Act 1986 (Vic) appointing an
administrator to make financial and legal decisions for
a person with impaired decision-making capacity

a person appointed by VCAT under the Guardianship
and Administration Act to make financial and legal
decisions for a person with impaired decision-making
capacity

a document which sets out a person’s wishes for
future treatment and care in the event that the person
becomes unable to make these decisions for himself
or herself. Also called advance directives

a representative appointed by a principal under an
enduring power of attorney (medical treatment). See
representative

a person nominated by the principal to stand in place
of the representative if the representative is unable to
fulfil the role of representative

see representative
see principal
see representative

a witness who meets certain criteria and is eligible to
witness a document. For example, a person authorised
to witness an affidavit or a person authorised to
witness a statutory declaration

culturally and linguistically diverse

for the purposes of this report, a person has capacity
to make a decision if he or she has:

- the ability to understand the information relevant
to making the decision

- the ability to retain the relevant information
- the ability to weigh up the relevant information
AND

- the ability to communicate the decision in some
way
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capacity assessment

caveat

certified copy

certify
competence

composite representatives

donee
donor

duress

elder abuse

enduring guardian

enduring power of attorney

enduring power of attorney

(financial)

XXXVi

a test or process used to determine whether a person
has capacity to make a decision

a notice to stop some action pending the decision of a
court

a copy of a document authenticated so that the copy is
treated as a true and accurate copy of the original

to vouch in writing that formal requirements are met
see capacity

where a principal appoints multiple representatives
under a power of attorney and some of them can act
together, for instance as a two-thirds majority

see representative
see principal

any pressure or coercion or threat of pressure or
coercion used to compel a person to perform an act
against his or her will

an act, or lack of appropriate action, occurring within
a relationship of trust which causes harm or distress to
an older person. It can include physical,
psychological, emotional, sexual and financial harm
and neglect

a representative appointed by a principal under an
enduring power of attorney (guardianship). See
representative

a power of attorney which lasts or “‘endures’ when the
principal has impaired decision-making capacity. In
this report ‘enduring powers of attorney’ or ‘enduring
powers’ is used to mean both enduring power of
attorney (financial) and enduring power of attorney
(quardianship)

a power of attorney made under part XIA of the
Instruments Act 1958 (Vic). This power lasts or
‘endures’ when the principal has impaired decision-
making capacity. A representative’s powers under an
enduring power of attorney (financial) are generally
characterised as financial and legal powers



enduring power of attorney

(guardianship)

enduring power of attorney

(medical treatment)

enduring power of
guardianship

EPA or EPOA
EPG or EPOG
execution

execution requirements

fiduciary duties

formal
requirements/formality
requirements

general (non-enduring)
power of attorney

general power of attorney

guardian

Glossary

a power of attorney made under division 5A of the
Guardianship and Administration Act. This power
commences when the principal has impaired decision-
making capacity. A representative’s powers under an
enduring power of attorney (guardianship) relate to
lifestyle and some health care matters

a power of attorney made under section 5A of the
Medical Treatment Act 1988 (Vic) which allows the
representative to make decisions about the principal’s
medical treatment

see enduring power of attorney (guardianship)

enduring power of attorney
enduring power of attorney (guardianship)
formal creation of a legal document

things that must be done (such as having the
document signed by a witness) to formally create a
legal document

common law obligations that one person (‘the
fiduciary”) owes to another person because of a
relationship of trust and confidence

see execution requirements

a power of attorney made under part X1 of the
Instruments Act. A representative’s powers under a
general (non-enduring) power of attorney are
generally characterised as financial and legal powers.
The representative’s powers automatically end when
the principal has impaired decision-making capacity

see general (non-enduring) power of attorney

a person appointed by VCAT under the Guardianship
and Administration Act to make lifestyle and some
health care decisions for a person with impaired
decision-making capacity
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Guardianship List

guardianship order

impaired decision-making
capacity

instrument

joint and several
representatives

joint representatives

mutual recognition

nominee

non-enduring power of
attorney

OPA

person authorised to witness

an affidavit

person authorised to witness

a statutory declaration
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a part of VCAT that has a mandate to protect adults
who are unable to make decisions for themselves
because of a disability. The Guardianship List can
deal with matters relating to enduring powers of
attorney

an order made by VCAT appointing a guardian to
make lifestyle and some health care decisions for a
person with impaired decision-making capacity

for the purposes of this report, a person has impaired
decision-making capacity if, in relation to a decision,
he or she does not have:

- the ability to understand the information relevant
to making the decision

- the ability to retain the relevant information
- the ability to weigh up the relevant information
OR
- the ability to communicate the decision in some
way
a legal document

multiple representatives who can act together
(‘jointly’) or separately (‘severally”)

multiple representatives who can only act together

the recognition in one state or territory of a legal
document made in another state or territory

see representative

see general (non-enduring) power of attorney

the Office of the Public Advocate

a person authorised under section 107A of the
Evidence (Miscellaneous Provisions) Act 1958 (Vic)
to witness affidavits; see appendix D for a full list of
people who can witness an affidavit

a person authorised under section 123C of the
Evidence (Miscellaneous Provisions) Act to witness
statutory declarations; see appendix D for a full list of
people who can witness a statutory declaration



personal monitor

POA

power of attorney document

power of attorney

principal

representative

revoke

SCAG

seniors

standing

substitute decision making

superior court

supported decision making

Take control kit

Glossary

for the purposes of this report, a person appointed by
a principal to oversee the operation of an enduring
power of attorney

power of attorney

a legal document creating a power of attorney
arrangement

an arrangement by which a principal appoints a
representative to make decisions on his or her behalf

a person who makes a power of attorney document
appointing a representative to make decisions on his
or her behalf

a person appointed by a principal under a power of
attorney to make decisions on the principal’s behalf

to cancel

the Standing Committee of Attorneys-General. SCAG
comprises the Attorneys-General of the
Commonwealth, states and territories, and the
Minister of Justice of New Zealand. It provides a
forum for discussing matters of mutual interest about
justice policy, justice services and programs

older members of the community; generally
considered to be people over the age of 60

the right to bring an action or take part in proceedings
before a court or tribunal

making decisions on behalf of another person

any of the higher courts of the legal system, for
example, the Supreme Court of Victoria

an approach to decision making that involves
empowering a person to make decisions for himself or
herself to the maximum extent possible

Take control: a kit for making powers of attorney and
guardianship. This kit is produced by the Office of
the Public Advocate and Victoria Legal Aid. It
comprises a booklet and a DVD that provide
information about powers of attorney in Victoria
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undue influence

VCAT

witness

xI

any form of pressure that influences a person to do or
refrain from doing anything without the benefit of
free will

the Victorian Civil and Administrative Tribunal

a person who observes the signing of a document and
certifies that certain requirements are met, for
example, that the principal understands a power of
attorney



Chair’s foreword

Powers of attorney are valuable tools that empower people to plan for their future.
They allow a principal to choose another person to make financial, health and
lifestyle decisions on his or her behalf. Such arrangements are particularly beneficial
when the principal is unable to make a decision for himself or herself, for example in
the event of an accident or illness.

The evidence gathered by the Law Reform Committee in this extensive Inquiry
makes it clear that powers of attorney have the potential to benefit many Victorians.
These documents enhance principals’ rights, empowering them to take control of
their own future; they provide a flexible and low cost way of planning for the future;
they provide certainty for third parties such as aged care facilities, about who can
make decisions on behalf of a principal.

However, the Committee’s work has revealed that powers of attorney are not as
widely understood, used and recognised as they could be. Many Victorians do not
know what a power of attorney is. Even those who know about powers of attorney,
may not understand the difference between the various types of documents or know
how to go about making one. The Committee also heard that even when a person has
made a power of attorney, there is no guarantee that it will be accepted by a service
provider, such as a bank or government agency.

Of particular concern were the instances of abuse of power of attorney documents
that the Committee came across during this Inquiry. Abuse of these documents is
often perpetrated by those the principal trusts the most. Evidence suggests that abuse
of powers of attorney is rarely detected or reported.

However, the evidence presented to the Committee clearly demonstrates that the
benefits of powers of attorney vastly outweigh any risk of abuse. Therefore the
recommendations in this report aim to raise awareness of powers of attorney, to
make them easier to use and to increase recognition of these documents throughout
both Victoria and Australia. The Committee has also endeavoured to strike a balance
between providing better safeguards against abuse and ensuring that people are not
deterred from entering into these arrangements.

The Committee has recommended a multi-faceted approach to simplifying and
streamlining power of attorney arrangements. A new Powers of Attorney Act is
proposed to provide a simple and consistent framework for powers of attorney in
Victoria. This legislation will be underpinned by a statement of principles to protect
and promote the rights of people with impaired decision-making capacity.

The Committee’s strategy to protect principals from abuse includes strengthening
witnessing requirements, allowing the appointment of personal monitors to oversee
the use of powers by a representative, clarifying the powers and duties of
representatives and creating criminal offences for abuse of these documents. More
support and resources for principals and representatives and for those involved in the
assessment of a principal’s capacity, is also recommended.

The vast majority of participants in this Inquiry called for a registration system to
assist with the ready location, verification and validation of power of attorney
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documents. The Committee has proposed mandatory registration of all documents
creating and revoking enduring powers of attorney. In doing so, the Committee
acknowledges the issues of cost and privacy that registration raises. However, the
Committee believes that these issues can be addressed through the careful design of
the registration system.

The final component of the Committee’s approach is for the Victorian Government
to conduct a comprehensive state-wide information and education campaign to
increase awareness, understanding and acceptance of power of attorney documents,
as well as encourage greater detection and reporting of abuse.

This Inquiry has taken place over a 12 month period, involving extensive research
and consultation. On behalf of members of the Law Reform Committee, | would like
to sincerely thank all those individuals and organisations who made written
submissions and appeared before the Committee at its public hearings. In particular,
the Committee would like to express appreciation to everyone who attended the
Committee’s Seniors” Forum and Culturally and Linguistically Diverse
Communities” Forum which were co-sponsored by the Council of the Ageing
Victoria and the Ethnic Communities’ Council of Victoria respectively.

| offer special thanks to those individuals who shared their personal experiences of
using powers of attorney with the Committee. Some of their stories appear as case
studies in this report.

The report is a cooperative effort and | would like to thank my fellow Committee
members for their enthusiasm and thoughtful contributions, in particular, the Deputy
Chair, Mr Robert Clark MLA.

| also acknowledge the hard work of the Committee secretariat, led by Ms Kerryn
Riseley and comprising Ms Kerry Harrison, Ms Liana Levin, Ms Vathani
Shivanandan and Ms Helen Ross-Soden. | also recognise the contribution of
Victorian Law Foundation intern, Ms Yardena Lankri, who worked hard to research
and write many of the case studies that appear throughout this report.

| believe that the Committee’s recommendations will provide a framework to make
powers of attorney widely available to all Victorians, so they can safely and
confidently plan for their future.

Johan Scheffer MLC
Chair
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Executive summary

In this report the Committee presents a simplified and streamlined framework for
powers of attorney in Victoria.

Powers of attorney are legal documents that allow a person (in this report called a
‘principal’) to choose another person (representative) to make decisions on his or her
behalf. This report examines three types of powers of attorney:

e general (non-enduring) powers of attorney
e enduring powers of attorney (financial)
e enduring powers of attorney (guardianship).

The terms of reference for this Inquiry did not include powers of attorney (medical
treatment) and thus the Committee does not consider these in this report.

While non-enduring powers of attorney are valid only while a principal has capacity,
enduring powers of attorney may start or continue even when a principal does not
have the ability to make decisions for himself or herself. Therefore, enduring powers
are extremely useful tools for helping people plan for the possibility of an accident or
illness in the future.

The Committee has found that powers of attorney have many benefits for principals,
their family and friends, as well for the general community. These include:

e providing a simple, flexible and low cost way of planning for the future

e enhancing principals’ rights by empowering them to make arrangements for
when they are unable to make decisions themselves

e avoiding the need for a guardianship and/or administration order which may
be stressful for family and friends, as well as expensive for the state

e providing certainty to third parties such as health services and banks about
who can make a decision on a principal’s behalf.

Australia’s ageing population and growing rates of dementia and other forms of
disability mean that powers of attorney can potentially benefit many more people in
the future. Thus the recommendations in this report aim to encourage the increased
use of these documents while, at the same time ensuring that principals are protected
from abuse.

Encouraging use of powers of attorney

An estimated 11% of Australians have made an enduring power of attorney, with
powers that relate to financial matters much more widely used than those that relate
to lifestyle matters (guardianship). The complexity of the current regime and lack of
general community awareness and understanding of powers of attorney are major
barriers to more Victorians making these arrangements.
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To encourage more people to create powers of attorney, the Committee recommends
simplified forms for making these documents, providing more information for
principals and those contemplating making a power of attorney, as well as providing
greater access to legal advice. The Committee also proposes a state-wide community
education campaign to make sure that as many Victorians as possible are aware of
powers of attorney and the benefits they offer. As part of this campaign information
will be specifically targeted to groups to which these documents offer particular
advantages, such as seniors, as well as groups with low levels of use, including
young people and members of culturally and linguistically diverse communities.

A new Powers of Attorney Act

The three types of powers of attorney under review in this Inquiry are currently
governed by two separate pieces of legislation: the Instruments Act 1958 (Vic) and
the Guardianship and Administration Act 1986 (Vic). This legislative framework
provides a confusing and often inconsistent approach to powers of attorney.

The Committee recommends the introduction of a consolidated, standalone Powers
of Attorney Act, covering general (non-enduring) powers of attorney, enduring
powers of attorney (financial) and enduring powers of attorney (guardianship). This
will provide a simple, consistent framework for the operation of these powers in
Victoria.

A key component of the new legislation will be a statement of principles which will
apply to all acts and decisions made under the statute in relation to a principal with
impaired decision-making capacity. The proposed statement of principles has three
elements:

e an articulation of human rights based on international law

e a statement of principles relevant to making decisions about a person’s
capacity

e a statement of principles to guide the actions of those making decisions on
behalf of a person with impaired decision-making capacity.

Many participants in this Inquiry expressed frustration about inconsistent state-based
power of attorney laws in an increasingly mobile and borderless society. There is
currently no guarantee that a power of attorney document created in Victoria will be
accepted in another Australian state or territory. In this report the Committee
supports work towards national harmonisation of power of attorney laws, as well as
efforts to increase mutual recognition of these documents.

Protecting against abuse

Power of attorney documents can be extremely empowering for principals, however
the Committee also heard that they are susceptible to abuse. While the extent of
abuse is not known, the Committee was told that abuse, particularly of enduring
powers of attorney (financial), is ‘not uncommon’. Abuse is often perpetrated by a
close family member.
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Abuse can occur both at the time a power of attorney document is created and when
the power is being used by the representative, although abuse of validly executed
documents appears to be more common. Overall, the Committee considers that the
benefits that powers of attorney offer greatly outweigh the risk of abuse.

While participants in this Inquiry called for more safeguards against abuse, the
Committee was cautioned against imposing requirements that are too onerous. In
particular, there was concern that such requirements may deter principals from
making powers of attorney or discourage people from agreeing to act as
representatives. In this report the Committee has endeavoured to strike a balance
between protecting principals and ensuring that the flexibility and useability of these
arrangements is not unduly compromised.

The Committee heard that sometimes a principal may be pressured into signing a
power of attorney and may not fully understand the implications of the document. To
protect against abuse when a power of attorney document is created, the Committee
recommends restricting the classes of persons who may witness these documents,
making the witnesses’ role clearer and providing more education and support for
witnesses.

At present the use of powers by a representative is almost entirely unregulated. To
reduce abuse at this stage the Committee recommends that principals be empowered
to appoint a friend or independent person or organisation as a ‘personal monitor’ who
can oversee the use of powers by the representative. While it will generally be up to
the principal to specify key decisions and actions which must be notified to the
monitor, the Committee believes that representatives should be required to notify the
monitor when an enduring power of attorney document is registered or upon
activation of an enduring power of attorney document that is stated to commence
when the principal has impaired decision-making capacity. The Committee also
recommends clearer rules around when a representative is able to make a gift using
the principal’s funds.

Sometimes misuse of a power of attorney may be unintentional: some representatives
simply do not understand the limits of their authority or the obligations imposed on
them by the role. The Committee recommends providing legislative clarity about the
powers that a representative has under each type of power of attorney and the duties
the role imposes. In addition, the Committee recommends the creation of four
offences that relate specifically to abuse of powers of attorney and empowering the
Victorian Civil and Administrative Tribunal (VCAT) to refer findings of abuse to the
Director of Public Prosecutions and to award compensation where it finds abuse.

The Committee also makes a number of recommendations aimed at increasing the

detection and reporting of abuse of powers of attorney, including educating parties
who may be in a position to detect abuse, such as bank staff.

Supporting representatives
Acting as a representative for another person can be very demanding.

Representatives are usually family members of the principal and are essentially
volunteers.
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Currently representatives receive minimal guidance in performing their role. As
noted above, the framework proposed by the Committee supports representatives by
providing more clarity about representatives’ powers, duties and how they should
approach decision making. In addition, the Committee recommends that
representatives be supported by information and education, including written
materials, information sessions, and a telephone advice service.

Defining, assessing and enhancing capacity

The concept of capacity is central to powers of attorney. A principal must have
capacity to create all types of powers of attorney. General (non-enduring) powers of
attorney are automatically revoked when a principal has impaired decision-making
capacity. In addition, some enduring powers of attorney (financial) and all enduring
powers of attorney (guardianship) are activated when a principal has impaired
decision-making capacity.

This Inquiry revealed widespread debate about what is capacity and how and by
whom it should be assessed.

The Committee recommends that the new Powers of Attorney Act contain simple
definitions of both capacity and impaired decision-making capacity. This will
provide greater certainty for all people assessing capacity and affected by capacity
assessments. The definitions proposed by the Committee recognises that capacity
may fluctuate over time, and is relevant to each decision. The Committee also
recommends that a presumption of capacity underpins the legislation, making it clear
that all capacity assessments must start from an assumption that a person has
capacity to make decisions for himself or herself.

As assessing capacity can be extremely complex, the Committee suggests the
development of a capacity resource to assist all those involved in or affected by
decisions about capacity. This resource should provide helpful advice about what is
capacity, indicators of lack of capacity and when an expert assessment of capacity is
required. In particular, it will have an emphasis on providing strategies to empower
people to make their own decisions wherever possible.

A registration system

An overwhelming number of participants in this Inquiry called for the introduction of
a registration system for powers of attorney. While there is no evidence that
registration of power of attorney documents has any impact on abuse, the Committee
has concluded that a registration system should be introduced in Victoria. The
Committee has identified that registration will have three main benefits:

e making it easy to establish the existence of an enduring power of attorney
document

e making it easy to locate an enduring power of attorney document

e facilitating the validation of enduring power of attorney documents.

xIvi



Executive summary

The system proposed by the Committee involves compulsory registration of all
documents creating and revoking enduring powers of attorney. The Committee
acknowledges concerns about the cost and privacy implications of registration, but
believes that these issues can be addressed through the careful design of the
registration system. In particular, to protect the principal’s privacy the Committee
recommends restricting both who may access the register and the information that
may be accessed.

Promoting powers of attorney

At present there is an ad hoc approach to providing information about powers of
attorney in Victoria. The Committee recommends that the Victorian Government
implement a coordinated whole-of-government approach to providing information
and education about powers of attorney. This should include developing and
providing information to principals, representatives, personal monitors, the general
community and key professionals such as lawyers and the people working in the
finance, aged care, health and community sectors.

The focus on education in this report will ensure greater acceptance and wider and
more appropriate use of these valuable future-planning tools.
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Chapter 1: Introduction

On 4 December 2008 the Victorian Parliament’s Legislative Assembly gave the Law
Reform Committee terms of reference to conduct an Inquiry into powers of attorney.
The terms of reference ask the Committee to consider how the existing power of
attorney laws can be streamlined and simplified to enable more Victorians to plan for
their future.

Powers of attorney are legal documents that help people plan for their financial,
health and lifestyle needs. They allow a person (in this report called a “principal’) to
choose another person (‘representative’) to make decisions on his or her behalf.
Powers of attorney are a useful way to prepare for the future if a person becomes
unable to make decisions for himself or herself, for example, because of an accident
or illness.

Powers of attorney have the potential to benefit many members of the community but
they are not being used as widely as they could be. Many Victorians do not know
what a power of attorney is. Even those who are aware of powers of attorney may be
confused by the multiple documents they need to sign to create the various powers
and perplexed by the different powers conferred by different documents. People who
have powers of attorney may be frustrated when a service provider such as a bank
refuses to recognise a valid document.

The recommendations in this report aim to make more people aware of these
arrangements and the benefits they offer. They aim to ensure that it is easy for all
members of the community to create a power of attorney and that these documents
are recognised as widely as possible, both in Victoria and throughout Australia.

The Committee’s Inquiry has taken place in an environment of increased focus on
human rights. As a tool that enables people to take control of their future, powers of
attorney can potentially enhance human rights. Yet, at the same time, the Committee
heard that all too often the wishes and needs of principals are ignored and powers of
attorney are used to perpetrate abuse against principals, particularly financial abuse.
Throughout this Inquiry the Committee has encountered significant tension between
the need to make powers of attorney simpler and easier to use and the need to
provide appropriate checks and balances to ensure that principals are protected from
abuse.

Australia’s ageing population and increasing rates of disability, in particular
dementia, means that powers of attorney will potentially benefit many more
members of the community in the future. The Committee’s recommendations
provide a framework to make powers of attorney widely available to all Victorians to
help them plan for their future with ease and confidence.
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1.1
1.11

The scope of this Inquiry

Terms of reference

The terms of reference for this Inquiry require the Committee to consider ways to
streamline and simplify power of attorney documents. The terms of reference ask the
Committee to consider a number of specific issues:

1.1.2

The formality requirements for making powers of attorney.

How to establish whether a principal has capacity to create a power of
attorney document, and when capacity is lost in relation to the activation of
an enduring power of attorney.

The powers that are granted by powers of attorney.

How to minimise abuse of powers of attorney.

Whether a registration system for power of attorney documents should be
introduced.

What types of powers of attorney is the Committee
reviewing?

There are several different types of powers of attorney in Victoria. The Committee’s
terms of reference ask it to review powers of attorney made under the Instruments
Act 1958 (Vic) and the Guardianship and Administration Act 1986 (Vic).

The Instruments Act provides for two types of powers of attorney:

General powers of attorney (in this report called ‘general (non-enduring)
powers of attorney’) are used where the principal is still capable of making
decisions but wants someone else to make decisions for him or her, for
example, when the principal is on holiday and needs someone to take care
of his or her banking. General (non-enduring) powers of attorney usually
operate for a limited time. The representative’s powers stop automatically
if the principal loses the capacity to make these decisions for himself or
herself.

Enduring powers of attorney (in this report called ‘enduring powers of
attorney (financial)’) allow the representative to make financial and some
legal decisions such as banking or selling property. The representative’s
powers may start or continue (endure) after the principal loses the capacity
to make these decisions for himself or herself.
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The powers that a representative has under each of these powers of attorney are
generally characterised as financial and some legal powers." However, there is some
debate about the scope of these powers and this issue is explored in detail in chapter
six of this report.

The Guardianship and Administration Act allows a principal to make an enduring
power of guardianship (in this report called an ‘enduring power of attorney
(guardianship)’). This allows the representative to make a range of decisions for the
principal, including lifestyle and some health care decisions. The representative’s
powers start when the principal loses capacity to make these decisions for himself or
herself.

A fourth type of power of attorney is provided by the Medical Treatment Act 1988
(Vic). An enduring power of attorney (medical treatment) allows a representative to
make certain decisions about the principal’s medical treatment, including refusing
treatment, when the principal does not have capacity to make these decisions for
himself or herself.

Many participants in this Inquiry urged the Committee to also consider enduring
powers of attorney (medical treatment) as part of this review. In particular, there was
a strong view that the goal of streamlining power of attorney laws will be frustrated
if one key type of power of attorney is excluded.? While the Committee
acknowledges these concerns, in keeping with its terms of reference it has not
considered enduring powers of attorney (medical treatment) in detail as part of this
Inquiry. However, throughout this report the Committee identifies opportunities to
create more synergies between enduring powers of attorney (medical treatment) and
the powers of attorney under review.

Some participants suggested that the Committee should also consider advance
statements as part of this Inquiry.® Advance statements (also called advance
directives) are statements setting out a person’s wishes for future treatment and care
if the person becomes unable to make these decisions for himself or herself.* As a
future-planning tool, advance statements have some overlap with the arrangements
the Committee is considering in this report. However, advance statements are
distinguishable from powers of attorney in that they do not involve the appointment
of another person to act on the principal’s behalf. The Committee has not examined
advance statements as part of this Inquiry.

Victoria Legal Aid and Office of the Public Advocate, Take control: A kit for making powers of attorney and
guardianship 10th edition (2007), 28.

Australian Medical Association Victoria, Submission 69, 1; Mental Health Legal Centre Inc, Submission 59, 3;
Law Institute of Victoria, Submission 41, 4; Association of Independent Retirees (AIR) Ltd (Victorian
Division), Submission 12, 3; Federation of Community Legal Centres (Victoria) Inc, Submission 47, 1; Royal
College of Nursing Australia, Submission 26, 2; George Madden, Submission 34, 1; Catherine Leslie, Legal
and Policy Officer, Mental Health Legal Centre Inc, Transcript of evidence, Melbourne, 14 December 2009, 2;
Laura Helm, Policy Adviser, Law Institute of Victoria, Transcript of evidence, Melbourne, 1 October 2009, 3;
Belinda Evans, Senior Advocate, Elder Rights Advocacy, Transcript of evidence, Melbourne, 22 October
2009, 5.

Mental Health Legal Centre Inc, Submission 59, 3; Alzheimer’s Australia Vic, Submission 32, 2; Australian
Medical Association Victoria, Submission 69, 1, 3; Royal College of Nursing Australia, Submission 26, 2.
Department of Human Services, Victoria, Review of the Mental Health Act 1986: Government response to
the Community consultation report - July 2009 (2009), 5.
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1.1.3 What is ‘capacity’?

The Committee’s terms of reference ask it to consider the issue of a principal’s
capacity in the context of when an enduring power of attorney is created and
activated.

A power of attorney is only valid if the principal has ‘capacity’ at the time the
document is created. This means the principal must understand the document he or
she is creating and the effects it will have. In addition, some powers of attorney may
come into effect when a principal loses capacity, that is, the ability to make a
decision for himself or herself.

Capacity is a complex area and the Committee devotes an entire chapter of this
report, chapter five, to considering how capacity should be defined and assessed.

In this report the Committee uses the term ‘impaired decision-making capacity’
rather than ‘loss of capacity’ or ‘incapacity’. In the Committee’s view, this term
reflects contemporary understandings that capacity is decision specific and may
fluctuate over time.

1.2 The context for this Inquiry

1.2.1 Social and demographic changes

Changes in the demographic make up of the population will make powers of attorney
even more useful to a greater number of Victorians in coming years.

Australia’s population is ageing, with both the number and proportion of older
Australians increasing rapidly, as a consequence of low fertility rates and increased
longevity.> According to the Australian Bureau of Statistics, 13.2% of the Australian
population was aged 65 years and over in 2008 and this will increase to 20.8% by
2036 and to 22.9% by 2056.° In the same period, there will be a significant increase
in the proportion of the so-called ‘old old” in the population. In 2008 1.7% of all
Australians were aged 85 years and older and it is projected that this will rise to 4.9%
in 2056. There are similar demographic trends in Victoria.”

An ageing population is associated with a high prevalence of severe disability and
dementia. It is estimated that 40.6% of Australians aged 65-69 years and 92.1% of
those aged 90 and over have a disability.® The incidence of dementia is projected to
increase from 1% of the Victorian population in 2005 to 2.8% in 2050.° While the
older a person is, the more likely they are to have dementia, dementia is not a disease

> Australian Bureau of Statistics, 1301.0 - Year Book Australia, 2009-10 (2010), 204, 206.

Australian Bureau of Statistics, 4102.0, Australian Social Trends, Data Cube - Population Table 1:
Population, National Summary, 1998-2008 (2009).

Australian Bureau of Statistics, 4102.0, Australian Social Trends, Data Cube - Population Table 2.2:
Population, Vic. Summary, 1998-2008 (2009).

Australian Bureau of Statistics, 4430.0.55.001 Disability, ageing and carers, Australia: Disability and long
term health conditions Table 1: All persons, disability rates by age and sex (2004).

Access Economics Pty Limited, Dementia estimates and projections: Australian states and territories, report
for Alzheimer’s Australia (2005), 11.
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of ageing alone and is increasing among the younger population as well.° Rising
dementia rates are particularly relevant to this Inquiry, as a person with dementia
may not be able to make some decisions for himself or herself.

Other societal changes may mean that older people are at greater risk of abuse,
especially financial abuse. In particular, the last few decades have seen significant
changes to the way wealth is distributed among the Australian population. There is a
growing concentration of wealth and assets among seniors, particularly through
home ownership.'! Approximately 80% of people aged 65 years and older own their
own home outright, compared with 25% of those aged under 65. Older Australians
are less likely to have debts and may also receive a regular income through a pension
or investments.*? At the same time, there is an increasing emphasis on user charges
for services such as aged care, which may conflict with expectations of younger
generations about inheritance.

1.2.2 Arights-based framework

Powers of attorney are potentially important mechanisms to promote the human
rights and self-determination of principals. For example, the submission of Mr Julian
Gardner, the former Victorian Public Advocate, stated:

The use of enduring powers promotes autonomy and respect for the inherent dignity
of the individual. This occurs by enabling a competent adult to make decisions that
can be implemented and respected after they cease to be competent (should this
occur) and therefore become unable to exercise their autonomy.*®

On the other hand, powers of attorney can be used to perpetrate abuse against
principals. This may take many forms such as the misuse of a principal’s finances, or
a representative taking a paternalistic attitude to decision making that does not
respect the principal’s wishes or needs.

Victoria’s Charter of Human Rights and Responsibilities Act 2006 (Vic) enshrines a
range of human rights derived from the International Covenant on Civil and Political
Rights as part of the law in this state. The Charter sets out a number of rights that are
particularly important to powers of attorney, including:

e recognition and equality before the law™*

e freedom of movement®®

9 Ibid, 5.

1 Australian Bureau of Statistics, 4102.0 - Australian Social Trends, 2005 Housing arrangements: Housing for
older Australians (2005); Deborah Setterlund, Cheryl Tilse and Jill Wilson, Substitute decision making and
older people Trends & issues in crime and criminal justice, no. 139, Australian Institute of Criminology
(1999), 5-6.

12 Australian Bureau of Statistics, 4102.0 - Australian Social Trends, 2009 Household debt (2009), 31-34.

¥ Julian Gardner, Submission 21, 1. See also Victorian Equal Opportunity & Human Rights Commission,

Submission 52, 2.

Charter of Human Rights and Responsibilities Act 2006 (Vic) s 8. See also International Covenant on Civil

and Political Rights, opened for signature 16 December 1966, 999 UNTS 171, art 26 (entered into force 23

March 1976).
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e privacy and reputation'®

e protection of families'’
: 18

e property rights.

At an international level, the International Convention on the Rights of Persons with
Disabilities which Australia ratified in 2008, emphasises the equal rights of people
with disabilities. In particular, it highlights that people with disabilities should have
the necessary support and assistance to ensure they can make decisions themselves
where possible and instils a principle of least restriction on a person’s autonomy.*
The Convention has laid the foundation for an international shift in emphasis from
making decisions for a person (substitute decision making), to empowering the
person to make decisions for himself or herself to the maximum extent possible
(supported decision making).?

Protecting and enhancing the human rights of principals in line with the Charter and
international conventions is at the core of the Committee’s approach to powers of
attorney in this report.

1.2.3 An areain transition

Powers of attorney and the broader field of substitute decision making have attracted
considerable attention in recent years. A number of significant reviews have been
completed, advocating widespread reforms.

Of particular note is the House of Representatives Standing Committee on Legal and
Constitutional Affairs® 2007 report Older people and the law. That expansive report
considered the legal needs of older Australians, recommending a national approach
to powers of attorney including uniform legislation, a national register and a
nationally consistent approach to the assessment of capacity.?! Participants in this
Inquiry urged the Committee to take the findings of that review into account.?

A number of other Australian jurisdictions have also recently reviewed their power
of attorney laws.”® The Committee draws upon the previous work in this area
extensively throughout this report.

15 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 12. See also International Covenant on Civil

and Political Rights, 999 UNTS 171, art 12.

Charter of Human Rights and Responsibilities Act 2006 (Vic) s 13. See also International Covenant on Civil
and Political Rights, 999 UNTS 171, art 17.

Charter of Human Rights and Responsibilities Act 2006 (Vic) s 17; International Covenant on Civil and
Political Rights, 999 UNTS 171, art 23.

8 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 20.

19 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 993 UNTS 3,
art 12 (entered into force 3 May 2008).

See generally Victorian Equal Opportunity & Human Rights Commission, Submission 52, 4-6.

House of Representatives Standing Committee on Legal and Constitutional Affairs, Older people and the
law, The Parliament of the Commonwealth of Australia (2007), ch 3.

Alzheimer’s Australia Vic, Submission 32, 2; Seniors Rights Victoria, Submission 38, 16-17.

Advance Directives Review Committee, Planning ahead: Your health, your money, your life. First report of
the Review of South Australia’s Advance Directives: Proposed changes to law and policy (2008); Advance
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In conducting this Inquiry the Committee has also been mindful of a number of
relevant contemporaneous projects at both the national and state level. These include:

e The Victorian Law Reform Commission is reviewing the Guardianship and
Administration Act. The Commission is considering enduring powers of
attorney (guardianship) as part of its review. The Commission is also
exploring a number of concepts such as capacity and supported decision
making. The Commission’s final report is due by 30 June 2011.

e The Standing Committee of Attorneys-General (SCAG) has agreed to a
project to harmonise power of attorney laws nationally, although work on
this project has not yet commenced.?* It is likely that SCAG’s work will be
confined to arrangements for mutual recognition of power of attorney
documents.

e The Victorian Department of Health recently reviewed the Mental Health
Act 1986 (Vic). A Mental Health Bill is currently being drafted and is likely
to include provisions relating to capacity, supported decision making and
advance statements.?

e The Health Ministers’ Working Group on Advance Care Planning is
currently establishing national standards for advance care planning. The
National Framework for Advance Care Directives is presently in draft form
and is expected to be finalised by the end of 2010 following a targeted
national consultation process.?

1.3  Conduct of the Inquiry

The Committee called for public submissions to the Inquiry in June 2009. The call
for submissions was advertised in The Age, the Herald Sun and the Weekly Times.
The Chair of the Committee also wrote directly to over 240 key stakeholders,
including government agencies, service providers and organisations representing the
legal, health, disability, mental health, financial and community sectors.

The Committee also placed articles about the Inquiry and invited submissions in the
Ethnic Communities’ Council of Victoria’s Golden Years newsletter in June 2009,

24
25

26

Directives Review Committee, Planning ahead: Your health, your money, your life. Second report of the
Review of South Australia’s Advance Directives: Stage 2 - Proposals for implementation and
communication strategies (2008); Land and Property Management Authority, New South Wales, Review of
the Powers of Attorney Act 2003, Undertaken by the Land and Property Management Authority on behalf of
the Hon. Tony Kelly, MLC, Minister for Lands, October 2009 (2009); Standing Committee on Social Issues,
Substitute decision-making for people lacking capacity Report 43, New South Wales Legislative Council
(2010); Standing Committee on Health and Community Care, Elder abuse in the ACT Report number 11,
Legislative Assembly for the Australian Capital Territory (2001).

Standing Committee of Attorneys-General, Communiqué - November 2008 (2008).

Department of Health, Victoria, Information sheet: Mental Health Act 1986 Review - February 2010 (2010).
See also Department of Human Services, Victoria, above n 4.

Email from Lynton Huxley, Health, Community and Disability Services Ministerial Council Secretariat, to
Administration Officer, Victorian Parliament Law Reform Committee, 22 July 2010.
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the Council on the Ageing Victoria’s COTA news in July 2009 and the Law Institute
of Victoria’s Law Institute Journal in July 2009.

The Committee received 75 written submissions to the Inquiry. These are listed in
appendix A.

The Committee held five public hearings on 1 and 22 October 2009, 14 and 17
December 2009, and 30 March 2010. In addition, on 30 March 2010 the Committee
hosted two forums to obtain input from senior Victorians and members of culturally
and linguistically diverse communities. The Seniors’ Forum was organised in
partnership with the Council on the Ageing Victoria and the Culturally and
Linguistically Diverse Communities” Forum was arranged in conjunction with the
Ethnic Communities’ Council of Victoria. Appendix B lists the people who gave
evidence to the Committee at these hearings and forums.

The Committee also sought information about the systems for registering power of
attorney documents in other Australian states and territories and the United Kingdom
by writing to the registration body and, where appropriate, the public advocate in
each of those jurisdictions. The Committee wrote directly to relevant government
agencies and law societies in some other jurisdictions requesting information about
the development of key resources such as resources to assist with capacity
assessments.

The Committee’s secretariat conducted an extensive literature review on powers of
attorney in Australian states and territories and relevant overseas jurisdictions. The
bibliography at the end of this report sets out the results of this work.

The Committee researched cases of abuse of power of attorney documents in
Victoria. This project was completed by an intern recruited through the Victoria Law
Foundation who examined the print media and law reports. The results of this
research are set out in case studies throughout this report.

Finally, Committee representatives attended a number of conferences, forums and
other events relevant to this Inquiry. The events attended are set out in appendix C.

1.4  Outline of this report
This report is divided into ten chapters:

e This chapter, chapter one, has provided an overview of the Inquiry,
including its scope, context and key definitions.

e Chapter two sets out the current arrangements for powers of attorney, as
well as other forms of supported and substituted decision making in
Victoria.

e Chapter three considers the existing legislative framework for powers of
attorney in Victoria and how it can be streamlined.
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Chapter four explores the formal requirements for creating and revoking a
power of attorney document and makes suggestions for simplifying these
processes, while safeguarding against abuse.

Chapter five examines capacity, both at the time a power of attorney
document is created and when it is activated, and identifies strategies for
providing more certainty and transparency about decisions about capacity.

Chapter six looks at the role of representatives appointed by a power of
attorney and, in particular, explores the powers and duties of
representatives and the support representatives need to effectively perform
their role.

Chapter seven considers the abuse of validly executed powers of attorney
and identifies a range of possible mechanisms to protect against abuse.

Chapter eight explores the possible benefits and problems associated with a
registration system for power of attorney documents and sets out the key
issues that need to be considered in designing a registration system.

Chapter nine examines awareness and understanding of powers of attorney
among the general community and key groups and identifies strategies for
increasing knowledge about powers of attorney.

Chapter ten contains a brief conclusion to the Inquiry.
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Chapter 2: Powers of attorney in Victoria— The
current landscape

This chapter provides an overview of the current arrangements for powers of
attorney in Victoria. It also considers other decision-making mechanisms that can be
used if a person does not have a power of attorney. In this chapter the Committee
examines the level of use of powers of attorney, the benefits these arrangements offer
and the barriers that prevent more people making powers of attorney. The Committee
also explores the incidence and nature of abuse of these documents. While there is a
danger that powers of attorney, particularly financial powers, may be abused, the
Committee concludes that the benefits these arrangements offer outweigh the risk of
abuse.

2.1  What are powers of attorney?

2.1.1 The history of powers of attorney

General (non-enduring) powers of attorney have been used for centuries to allow a
person to appoint another person to act on his or her behalf. Historically these
arrangements were primarily used by wealthy merchants to assist with business
transactions.

A general (non-enduring) power of attorney was traditionally created by a lengthy
written document, executed under seal, which set out the powers delegated in
detail.”” At common law a general (non-enduring) power of attorney terminates
automatically when a principal has impaired decision-making capacity.”®

As the middle class grew and life expectancy increased, there was growing demand
for an easy and cost-effective method to allow more people to appoint others to make
decisions on their behalf, particularly when they were unable to make these decisions
for themselves.?® In the 1970s and 1980s most Australian states and territories passed
legislation for enduring powers of attorney. These powers continue (endure) even
when the principal has impaired decision-making capacity.*°

In Victoria amendments to the Instruments Act 1958 (Vic) introduced a statutory
short form general (non-enduring) power of attorney in 1980%" and an enduring
power of attorney (financial) in 1982.%

21 The Victorian Bar, Submission 40, 5; Berna Collier and Shannon Lindsay, Powers of attorney in Australia

and New Zealand (1992) The Federation Press, 8.

Berna Collier and Shannon Lindsay, above n 27, 223.

NSW Trustee & Guardian, submission to the Land and Property Management Authority, New South Wales,

Review of the Powers of Attorney Act 2003 (2009), 3-4 as attachment to letter from Imelda Dodds, Acting

Chief Executive Officer, NSW Trustee & Guardian, to Chair, Victorian Parliament Law Reform Committee,

23 February 2010.

% Ibid, 4.

81 Instruments (Powers of Attorney) Act 1980 (Vic).

% Instruments (Enduring Powers of Attorney) Act 1981 (Vic). See generally The Victorian Bar, Submission
40, 5-8.

28
29
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There is considerable debate about whether a power of attorney empowers a
representative to make decisions about personal matters, as opposed to financial or
legal matters.>* Many jurisdictions have clarified this by enacting specific legislation
permitting a representative appointed under a power of attorney to make decisions
about personal and lifestyle matters. In Victoria enduring powers of attorney
(guardianship) were introduced in 2000 through changes to the Guardianship and
Administration Act 1986 (Vic).**

2.1.2 Powers of attorney in Victoria

This section provides a brief overview of the three types of powers of attorney under
review in this Inquiry. The intricacies of each type of power of attorney are explored
in more detail in later chapters of this report. This section also introduces the Office
of the Public Advocate (OPA) and the Victorian Civil and Administrative Tribunal
(VCAT), two key agencies involved in overseeing the operation of, and providing
information and advice about, powers of attorney in Victoria.

General (non-enduring) powers of attorney

Since 1980 the Instruments Act has provided the framework for general (non-
enduring) powers of attorney in Victoria. Under this Act, a principal can authorise
one or more representatives to do on his or her behalf anything ‘which he can
lawfully do by an attorney’.* Actions that cannot lawfully be done by a
representative are those that involve the exercise of ‘personal skill and discretion’
such as making a will or swearing an affidavit.*® The legislation identifies two
specific actions that involve the exercise of personal skill and discretion that a
representative cannot perform: acting as a trustee and delegating the powers given
under the power of attorney.*’

The powers that a representative has under a general (non-enduring) power of
attorney are usually characterised as “financial and legal’ powers. These include the
power to buy or sell property and undertake banking transactions.®

The Instruments Act sets out a standard form for creating a general (non-enduring)
power of attorney, but it is not mandatory to use the statutory form.*® The principal’s
signing of a general (non-enduring) power of attorney document does not need to be
witnessed.

A general (non-enduring) power of attorney commences either when the document is
signed or on the date specified in the document. The powers are often specified to be
only for a particular purpose or for a fixed period of time. In addition, a principal can

¥ Berna Collier and Shannon Lindsay, above n 27, 154; Robin Creyke, ‘Enduring powers of attorney:

Cinderella story of the 80s’ (1991) 21 Western Australian Law Review 122, 142-143.

% Guardianship and Administration (Amendment) Act 1999 (Vic) s 12.

% Instruments Act 1958 (Vic) s 107(1).

% Berna Collier and Shannon Lindsay, above n 27, 39-41.

8 Instruments Act 1958 (Vic) s 107.

% Victoria Legal Aid and Office of the Public Advocate, Take control: A kit for making powers of attorney and
guardianship 10th edition (2007), 6, 28.

¥ Instruments Act 1958 (Vic) s 107, sch 12.

12
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revoke the power at any time. The representative’s powers automatically end if the
principal dies or has impaired decision-making capacity. The representative’s powers
also stop if he or she becomes bankrupt, resigns or has impaired decision-making
capacity.*

VCAT does not have any jurisdiction in relation to general (non-enduring) powers of
attorney.*" Any matters relating to these powers must be litigated in the Supreme
Court of Victoria.

Enduring powers of attorney (financial)

The Instruments Act also provides for enduring powers of attorney (financial). These
allow a principal to appoint one or more representatives ‘to do anything on behalf of
the donor that the donor can lawfully authorise an attorney to do’.*? The principal
can place restrictions on the representative’s powers.* The types of powers that may
be granted are similar to those under a general (non-enduring) power of attorney;
however, the representative’s powers continue even when the principal has impaired
decision-making capacity and is unable to make decisions for himself or herself.**

The principal can specify a date, event or occasion when the representative’s powers
commence. If the principal does not specify any particular commencement date or
occasion, the powers start when the document is executed.*®

The Secretary of the Department of Justice has approved a form for creating an
enduring power of attorney (financial) and use of this form is compulsory.*® The
form must be signed by the principal and two adult witnesses.*” One witness must be
authorised to witness statutory declarations and only one witness is permitted to be a
relative of either the principal or representative.*®

Both of the witnesses to an enduring power of attorney (financial) must sign a
certificate stating that the principal signed the document “freely and voluntarily in the
presence of the witness’ and appeared to have the capacity necessary to make the
document.”® A principal has capacity to make an enduring power of attorney
(financial) if he or she understands the nature and effect of the document. This
includes understanding matters such as when the power is exercisable, that the power
continues even after he or she has impaired decision-making capacity and that the
principal may revoke the document.*

4 Victoria Legal Aid and Office of the Public Advocate, above n 38, 6, 21; Berna Collier and Shannon

Lindsay, above n 27, ch 11.

John Billings, Deputy President, Guardianship List, Victorian Civil and Administrative Tribunal (VCAT),

Transcript of evidence, Melbourne, 1 October 2009, 3.

2 Instruments Act 1958 (Vic) s 115(1).

3 Instruments Act 1958 (Vic) s 115(1); Victoria Legal Aid and Office of the Public Advocate, above n 38, 9.

“Instruments Act 1958 (Vic) s 115(2).

% Instruments Act 1958 (Vic) s 117.

% Instruments Act 1958 (Vic) ss 123, 125ZL; Victorian Government, “The Instruments (Enduring Powers of
Attorney) Act 2003 - Approved forms’ (2004) G9 Victoria Government Gazette 437.

47 Instruments Act 1958 (Vic) s 123.

8 Instruments Act 1958 (Vic) s 125. See appendix D for a list of people authorised to witness statutory
declarations.

49 Instruments Act 1958 (Vic) s 125A(1).

% Instruments Act 1958 (Vic) s 118.

41
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Only people who are aged 18 years or over and who are not insolvent are eligible to
be appointed as representatives.”* All representatives must accept their appointment
by signing a statement of acceptance which includes an undertaking to perform the
role of representative with reasonable diligence, to avoid conflicts of interests and to
exercise the powers in accordance with the Act.*

Representatives are required to keep accurate records and accounts of all dealings
and transactions made using an enduring power of attorney (financial).>®

A representative may resign while a principal has decision-making capacity.
However if the principal has impaired decision-making capacity, a representative
may only resign with the permission of a court or VCAT.>*

A principal who has decision-making capacity can revoke an enduring power of
attorney (financial) at any time.> These powers are also automatically revoked in a
number of other circumstances including if the representative has impaired decision-
making capacity, becomes insolvent or dies.*®

VCAT has a number of powers in relation to enduring powers of attorney (financial),
which are considered in more detail later in this chapter.

Enduring powers of attorney (guardianship)

Since 2000 the Guardianship and Administration Act has provided for enduring
powers of attorney (guardianship) in Victoria. Through an enduring power of
attorney (guardianship) a principal can confer on a single representative specified
powers or ‘all the powers and duties which the guardian would have if he or she were
a parent and the appointer his or her child ...”>" This includes the power to make
decisions about matters such as where the person lives and the health care the person
receives.®® The representative’s powers only come into effect when the principal has
impaireéj9 decision-making capacity and is unable to make a decision for himself or
herself.

A representative appointed under an enduring power of attorney (guardianship) must
be at least 18 years old.*° The principal cannot appoint a representative who is
responsible for providing care, treatment or accommodation to the principal in a
professional or administrative capacity.®*

1 Instruments Act 1958 (Vic) ss 119(4), 121.

52 Instruments Act 1958 (Vic) s 125B.

5 Instruments Act 1958 (Vic) s 125D.

% Instruments Act 1958 (Vic) s 125M.

%% Instruments Act 1958 (Vic) s 125l.

% Instruments Act 1958 (Vic) ss 125N-125P.

5 Guardianship and Administration Act 1986 (Vic) s 35B.

%8 Guardianship and Administration Act 1986 (Vic) s 24(2). Note this does not include all health care decisions,
for example, the removal of tissue for transplant or the ability to refuse treatment: see Guardianship and
Administration Act 1986 (Vic) s 24(2)(d), Part 4A; Medical Treatment Act 1988 (Vic) ss 5C, 5D.

% Guardianship and Administration Act 1986 (Vic) s 35B.

8 Guardianship and Administration Act 1986 (Vic) s 35A(3).

8 Guardianship and Administration Act 1986 (Vic) s 35A(4).
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The legislation requires representatives to act in the best interests of the principal.
This includes acting as an advocate for the principal, encouraging the principal’s
participation in community life, protecting the principal from neglect, abuse or
exploitation, and consulting the principal and taking his or her wishes into account as
far as possible.®

An enduring power of attorney (guardianship) must be in the form set out in the
Guardianship and Administration Act.®®* The principal must sign the document
before two witnesses, one of whom is authorised to witness statutory declarations.
Neither witness is permitted to be a party to the document or a relative of a party to
the document.®* Each witness must certify that the principal has signed the document
freely and voluntarily in his or her presence and appeared to understand the effect of
the instrument.®

A representative is required to formally accept the appointment. This is done by
signing an acceptance of appointment, which must be witnessed in the same manner
as the principal’s signature.® The representative must undertake to exercise the
powers honestly and in accordance with the Act.®’

A principal who has capacity may revoke an enduring power of attorney
(guardianship) at any time using the statutory form.®®

VCAT also has a number of powers in relation to enduring powers of attorney
(guardianship) including the ability to revoke these documents.®® VCAT’s powers
are discussed in the next section.

The role of the Victorian Civil and Administrative Tribunal

The Guardianship List of VCAT has a mandate to protect adults who are unable to
make decisions for themselves because of a disability.”” Most matters in the
Guardianship List relate to the appointment of guardians and administrators under
the Guardianship and Administration Act (discussed later in this chapter).”!
However, the Guardianship List also has powers in relation to both enduring powers
of attorney (financial) and enduring powers of attorney (guardianship).

62 Guardianship and Administration Act 1986 (Vic) ss 28, 35B(5).

8 Guardianship and Administration Act 1986 (Vic) s 35A(2), sch 4 form 1.

8 Guardianship and Administration Act 1986 (Vic) s 35A.

8 Guardianship and Administration Act 1986 (Vic) sch 4 form 1.

% Guardianship and Administration Act 1986 (Vic) s 35A(2).

87 Guardianship and Administration Act 1986 (Vic) sch 4 form 1.

% Guardianship and Administration Act 1986 (Vic) s 35C, sch 4 form 2.

8 Guardianship and Administration Act 1986 (Vic) s 35D.

" Victorian Civil and  Administrative  Tribunal (VCAT), Guardianship and  Admin,
<http://www.vcat.vic.gov.au/CA256 DBB0022825D/page/Guardianship+and+Admin?OpenDocument&1=6
0-Guardianship+and+Admin~&2=~&3=~>, viewed 31 May 2010; John Billings, Deputy President,
Guardianship List, Victorian Civil and Administrative Tribunal (VCAT), Submission 37, 1.

™ John Billings, Submission 37, above n 70, 1; Victorian Civil and Administrative Tribunal (VCAT), Annual
report 2008/2009 (2009), 24.
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In relation to an enduring power of attorney (financial) document, VCAT can:

e declare a document to be invalid if the principal had impaired decision-
making capacity at the time the document was made, the document does
not comply with formal requirements, or the document is invalid for
another reason, for example, the principal was induced to make the
document through dishonesty or undue influence’

o revoke the appointment of a representative if satisfied that it is in the best
interests of the principal to do so. VCAT can only exercise this power if
satisfied that a principal has impaired decision-making capacity

e give permission to a representative to resign. If a principal has impaired
decision-making capacity, a representative can only resign with the
permission of VCAT or a court”

e order a representative to lodge accounts and other documents with VCAT
or that accounts be examined by a person appointed by VCAT™

e give declarations, orders, directions or recommendations about the scope of
a representative’s powers or the exercise of the representative’s powers’®

e give advisory opinions on any matter’’
e vary or suspend the document.”

VCAT usually exercises these powers when an application is made by the Public
Advocate, the principal, the representative or a person with a special interest in the
principal’s affairs. However, VCAT can exercise most of these powers on its own
initiative.”

In 2008-2009 there were approximately 400 applications in the Guardianship List
concerning enduring powers of attorney (financial). This was approximately 4% of
all applications to the List.*°

In relation to enduring powers of attorney (guardianship), VCAT has the power to
revoke the appointment of a representative if the representative requests it, the
representative is not willing or able to act, or the representative has not acted in the
best interests of the principal or has acted in an incompetent or negligent manner.®
Applications for these orders may be made by the Public Advocate, the representative

2 Instruments Act 1958 (Vic) s 125Y.

" Instruments Act 1958 (Vic) s 125X.

™ Instruments Act 1958 (Vic) s 125M(2).

™ Instruments Act 1958 (Vic) s 125ZB(1).

® Instruments Act 1958 (Vic) s 125V(1).

7 Instruments Act 1958 (Vic) s 125ZA.

®  Instruments Act 1958 (Vic) s 125Z(1).

™ Instruments Act 1958 (Vic) s 125V(2), 125Z.

8 victorian Civil and Administrative Tribunal (VCAT), above n 71, 25; John Billings, Transcript of evidence,
above n 41, 3.

8 Guardianship and Administration Act 1986 (Vic) s 35D(1).
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or any person with an interest in the principal or the estate of the principal.?? VCAT
may also give an advisory opinion to a representative on its own initiative.*

In addition, a representative under an enduring power of attorney (guardianship) may
apply to VCAT for an advisory opinion or directions on any matter or question about
the scope of a representative’s appointment or the exercise of a power by the
representative. VCAT may provide an advisory opinion, directions, vary or suspend
the document or make any other orders it thinks necessary.®*

VCAT also has the power to refer any matter relating to a proceeding about an
enduring power of attorney (guardianship) to the Public Advocate, a government
department, public authority, service provider, guardian or administrator for
investigation and report.®

The role of the Office of the Public Advocate

The Public Advocate is an independent statutory officer appointed under the
Guardianship and Administration Act.*®* OPA plays an important advocacy,
investigation and guardianship role for people with cognitive disabilities.?’

The Public Advocate may be appointed as a representative under an enduring power
of attorney (guardianship) for a principal who has no close family members or
friends. While this is only in a small number of cases, OPA’s submission to the
Inquiry stated, ‘This is a significant role for the Public Advocate to fulfill for
vulnerable citizens ...”%

In the absence of any agency with formal responsibility for powers of attorney in
Victoria, OPA has become “a de facto expert’ on powers of attorney in this state.* In
particular, OPA has played an active role in providing information and education
about powers of attorney. In conjunction with Victoria Legal Aid, OPA has produced
Take control: A kit for making powers of attorney and guardianship. This Kit includes
a comprehensive booklet about powers of attorney and a DVD. OPA also provides
information on powers of attorney through public presentations and its website, as
well as providing information and advice through a telephone advice service.*

In addition, OPA investigates, reports and makes recommendations to the Attorney-
General about matters under the Guardianship and Administration Act.”* In
2008-2009 OPA conducted 680 investigations, 53 of which related to enduring
powers of attorney (financial).”

8 Guardianship and Administration Act 1986 (Vic) s 35D(2).

8 Guardianship and Administration Act 1986 (Vic) s 35E(3).

8 Guardianship and Administration Act 1986 (Vic) s 35E.

& victorian Civil and Administrative Tribunal Act 1998 (Vic) sch 1 cl 35.

8 Guardianship and Administration Act 1986 (Vic) s 14.

87 Office of the Public Advocate, Submission 9, 5; Guardianship and Administration Act 1986 (Vic) ss 15-16.

8 Office of the Public Advocate, Submission 9, 6.

8 John Chesterman, Manager, Policy and Education, Office of the Public Advocate, Transcript of evidence,
Melbourne, 22 October 2009, 2.

% Office of the Public Advocate, Submission 9, 5; ibid.

8 Guardianship and Administration Act 1986 (Vic) s 15.

% Office of the Public Advocate, Annual report 2008-09 (2009), 16.

17



Inquiry into powers of attorney

2.2 What happens if a person does not have
enduring powers of attorney?

Many members of the community do not have enduring powers of attorney in place.
There are a variety of other mechanisms frequently used to support and assist people
when they are unable to make decisions themselves. These range from formal
arrangements under the Guardianship and Administration Act to semi-formal and
informal arrangements.

2.2.1 Appointment of guardians and administrators

When an adult with impaired decision-making capacity does not have an enduring
power of attorney any person can make an application to VCAT for the appointment
of a guardian and/or an administrator to make decisions on behalf of that person.®
An administrator makes decisions about legal or financial matters. The powers of a
guardian are the same as a representative appointed under an enduring power of
attorney (guardianship) and relate to personal matters such as where the person
lives.** VCAT may give guardians or administrators all such powers or, more
commonly, limited, specified powers.®

VCAT can make an order appointing a guardian or administrator if satisfied that a
person:

e has an intellectual impairment, mental disorder, brain injury, physical
disability or dementia

e is unable to make reasonable judgments in respect of his or her person or
circumstances (guardianship) or estate (administration)

e isin need of a guardian or administrator.*

In determining whether a person needs a guardian or administrator, VCAT must take
into account matters such as the person’s wishes and whether the person’s needs
could be met by other, less restrictive, means.’” Further, VCAT can only make these
orders if satisfied that it is in the person’s best interests.

Guardians and administrators must be at least 18 years old, must not be in a position
that conflicts with the interests of the person and must consent to the appointment.*®
Family and friends are often appointed as guardians and administrators. Lawyers,
financial advisors and trustee companies such as State Trustees are also frequently
appointed as administrators, and the Public Advocate may be appointed as a guardian

% Guardianship and Administration Act 1986 (Vic) ss 19, 43.

% Guardianship and Administration Act 1986 (Vic) ss 24(2), 58B.
% Guardianship and Administration Act 1986 (Vic) ss 24, 25, 48.
% Guardianship and Administration Act 1986 (Vic) ss 22, 46.

" Guardianship and Administration Act 1986 (Vic) ss 22, 46.

% Guardianship and Administration Act 1986 (Vic) ss 23(1), 47(1).
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if no other suitable person is available.”® About 60% of all guardianship orders
involve the appointment of the Public Advocate as guardian.*®

If a matter is urgent VCAT may make a temporary order to appoint a guardian or
administrator for a period of up to 21 days.'%*

VCAT 0(Ztonducts regular reassessments of all guardianship and administration
orders.

As with representatives appointed under an enduring power of attorney
(guardianship), guardians and administrators are required to act in the best interests
of the principal.’®® In addition, administrators are required to submit accounts of the
administration of the estate to VCAT on an annual basis."® Guardians and
administrators may also apply to VCAT for advice about the scope of the orders or
the exercise of power under it. VCAT may approve or disapprove any proposed
actions or give any advice or orders it considers necessary.'®

2.2.2 Semi-formal arrangements

The use of semi-formal arrangements to assist some members of the community,
especially older people, is even more prevalent than the use of formal arrangements
such as enduring powers of attorney and guardianship and administration orders.
Semi-formal arrangements include making another person a joint signatory to a bank
account or a nominee for an agency such as Centrelink.'%

One study identified that while 15.4% of people aged over 65 years had an enduring
power of attorney and 1.4% had a guardianship or administration order, 18.7% used
semi-formal arrangements.'” Formal arrangements were found to be more
commonly used to assist those aged over 80 years old.

2.2.3 Informal arrangements

Informal arrangements are the most popular way of providing help to people who
need assistance with performing tasks and making decisions. In particular, many
older people prefer to use informal arrangements based on trust.'®® Informal
arrangements involve a person such as a family member or friend making decisions
or transactions with, or even for, another person without formal legal authority.

% Guardianship and Administration Act 1986 (Vic) s 16.

100 Office of the Public Advocate, Community guardianship manual, 12.

101 Guardianship and Administration Act 1986 (Vic) ss 32, 33, 59, 60.

102 Guardianship and Administration Act 1986 (Vic) s 61.

108 Guardianship and Administration Act 1986 (Vic) ss 28, 49.

104 Guardianship and Administration Act 1986 (Vic) s 58.

105 Guardianship and Administration Act 1986 (Vic) ss 55, 30.

106 House of Representatives Standing Committee on Legal and Constitutional Affairs, Older people and the

law, The Parliament of the Commonwealth of Australia (2007), 101-104.

Cheryl Tilse, Jill Wilson et al, ‘Older people’s assets: A contested site’ (2005) 24(s1) Australasian Journal

on Ageing s51, s54; Cheryl Tilse, Deborah Setterlund et al, ‘Minding the money: A growing responsibility

for informal carers’ (2005) 25 Ageing & Society 215, 222.

108 Cheryl Tilse, Jill Wilson et al, above n 107, s54; Cheryl Tilse, Deborah Setterlund et al, above n 107, 223.
See also Rosemarie Draper, Aged Services Development Officer (Equity & Access), New Hope Foundation,
Submission 72, 1.
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One study found that 9.8% of people aged over 65 had given their ATM Personal
Identification Numbers (PIN) to another person, 10.5% had had someone else make
an electronic payment on their behalf and 17% had filled in a cheque or withdrawal
slip for another person to transact. In addition 49.7% of people assisting an older
person had made payments with their own money and then been reimbursed or
reimbursed themselves from the person’s assets.*”

Evidence to this Inquiry also suggested that the use of informal arrangements is
common. Ms Diane Tate, Director of Financial Services, Corporations, Community
Policy with the Australian Bankers’ Association, described informal arrangements as
‘more prevalent than we would like to accept’.**® Mr John Hogan, a participant in the
Committee’s Seniors’ Forum, told the Committee:

Anecdotally, amongst people I know, it is very common for them to give details of
their PIN numbers or passwords on electronic-based accounts to members of family
and you can virtually transact everything these days without a signature except for,
say, real estate. You can transfer shares or pay huge bills. In these circumstances a
lot of people are seeing that getting a financial power of attorney is too much effort
when financial transactions can all be done electronically.**!

Informal arrangements are relatively easy to abuse, as there are no record keeping,
monitoring and accountability requirements associated with these arrangements.
Older people are often reluctant to question transactions made using informal
arrangements as they prioritise maintaining family relationships over accountability. ™2

The Australian Bankers” Association told the Committee that bank customers who use
informal arrangements such as giving their PIN to others breach their contract with the
bank and forfeit any consumer protection. Mr lan Gilbert, Director of Retail Policy
with the Association, told the Committee “if you voluntarily disclose your access code,

or PIN, to anybody and there is an unauthorised transaction, then you are liable’.**?

2.3 The use of powers of attorney

2.3.1 How widely are powers of attorney used?

Powers of attorney are essentially private agreements between individuals and
therefore there is very limited information about the extent to which they are used.***

Evidence to the House of Representatives Standing Committee on Legal and
Constitutional Affairs inquiry into Older people and the law suggested that

109 Cheryl Tilse, Deborah Setterlund et al, above n 107, 222-223; Cheryl Tilse, Jill Wilson et al, above n 107, s54.
10 Diane Tate, Director, Financial Services, Corporations, Community Policy, Australian Bankers’ Association
Inc, Transcript of evidence, Melbourne, 17 December 2009, 3.

John Hogan, Transcript of evidence, Melbourne, 30 March 2010, 6.

12 Cheryl Tilse, Jill Wilson et al, above n 107, s54; Cheryl Tilse, Deborah Setterlund et al, above n 107, 223.
113 Jan Gilbert, Director, Retail Policy, Australian Bankers’ Association Inc, Transcript of evidence, Melbourne,
17 December 2009, 2. See also Australian Bankers’ Association Inc, Submission 55, 2.

Office of the Public Advocate, Submission 9, 7. See also John Chesterman, Transcript of evidence, above n
89, 2; House of Representatives Standing Committee on Legal and Constitutional Affairs, above n 106, 71;
Tony Fitzgerald, Managing Director, State Trustees Limited, Transcript of evidence, Melbourne, 22 October
2009, 3-4.
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approximately 11% of Australians have an enduring power of attorney. Of those
people:

e 8% were under 35 years old
e 45.5% were between 35 and 64 years old
e 45.5% were aged 65 years or older.'*

That report also identified that women, people with secondary or tertiary education
and those with higher incomes are more likely to have made an enduring power of
attorney.**® Other evidence suggests that those with disabilities and members of the
culturally and linguistically diverse and Aboriginal communities are less likely to
have enduring powers of attorney.**’

There is no data available about the level of use of powers of attorney in Victoria.
OPA suggested that enduring powers of attorney ‘appear to be widely used’, based
on the number of phone calls to its advice line and requests for the Take control
kit.!® State Trustees informed the Committee that it wrote 200 enduring powers of
attorney (financial) for clients in 2008-2009 and that it currently administers about
700 of these powers.*?

The Committee heard that enduring powers of attorney (financial) are much more
widely used than enduring powers of attorney (guardianship). State Trustees
estimated that it writes 20 enduring powers of attorney (financial) for every one
enduring power of attorney (guardianship), while the Trustee Corporations
Association of Australia put the ratio even higher, at 30 to one.**

The Committee explores strategies for increasing the uptake of powers of attorney,
including in groups with particularly low levels of use, in chapter nine of this report.

15 House of Representatives Standing Committee on Legal and Constitutional Affairs, above n 106, 71 citing

Office of the Public Advocate, Queensland Government, submission 76 to the House of Representatives
Standing Committee on Legal and Constitutional Affairs, Parliament of Australia, Inquiry into older people
and the law (2006), 7.

House of Representatives Standing Committee on Legal and Constitutional Affairs, above n 106, 71 citing
Office of the Public Advocate, Queensland Government, above n 115, 7; Susan Edwards and Antonia
Fontana, Legal information needs of older people, Law and Justice Foundation of New South Wales (2004),
310; Deborah Setterlund, Cheryl Tilse and Jill Wilson, ‘Older people and substitute decision making
legislation: Limits to informed choice’ (2002) 21(3) Australasian Journal on Ageing 128, 130-131; Deborah
Setterlund, Cheryl Tilse and Jill Wilson, Substitute decision making and older people Trends & issues in
crime and criminal justice, no. 139, Australian Institute of Criminology (1999), 5.

Deborah Setterlund, Cheryl Tilse and Jill Wilson, ‘Older people and substitute decision making legislation’,
above n 116, 131; Deborah Setterlund, Cheryl Tilse and Jill Wilson, Substitute decision making and older
people, above n 116, 5.

Office of the Public Advocate, Submission 9, 7. See also John Chesterman, Transcript of evidence, above n
89, 2.

Angela Burton, General Manager, Personal Financial Solutions, State Trustees Limited, Transcript of
evidence, Melbourne, 22 October 2009, 4; Tony Fitzgerald, Transcript of evidence, above n 114, 3.

Alistair Craig, Senior Corporate Lawyer, State Trustees Limited, Transcript of evidence, Melbourne, 22
October 2009, 2; Claire Hausler, Manager, TCL Legal Services (Vic) Pty Ltd, Trustee Corporations
Association of Australia, Transcript of evidence, Melbourne, 22 October 2009, 5. See also Nikki Isaks,
Senior Social Worker, Royal District Nursing Service, Transcript of evidence, Melbourne, 17 December
2009, 3; Margaret Brown and Suzanne Jarrad, ‘Putting “the powers” in place: Barriers for people with
memory loss in planning for the future’ (2008) 15(4) Journal of Law and Medicine 530, 535.
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2.3.2 The benefits of powers of attorney

Participants in this Inquiry told the Committee that powers of attorney, especially
enduring powers, offer a number of benefits to principals, their family and friends, as
well as to the community in general.

The Committee heard that powers of attorney provide ‘a flexible, low cost, personal
and relatively simple’ process which allows principals to plan for the future.*® Many
participants in the Inquiry emphasised that powers of attorney promote principals’
rights, autonomy and dignity by empowering them to make arrangements for when
they are unable to make decisions for themselves. The Mental Health Legal Centre
told the Committee that enduring powers of attorney ‘exist as a key mechanism by
which Victorians with a mental illness can continue to exercise some control over
their affairs through the appointment of an attorney to act in their interests’.'? Ms
Laura Helm, Policy Adviser with the Law Institute of Victoria, described powers of
attorney as ‘an important expression of autonomy’.'?®

Research has revealed that many members of the community, particularly older
people, rely on powers of attorney not because they have impaired decision-making
capacity, but rather because they are frail, immobile or lack confidence.*** This was
also reflected in evidence to this Inquiry. For instance, Ms Sarnia Birch, Acting
Deputy Manager, Regional Offices at Victoria Legal Aid, stated:

the Committee should also be aware of the convenience of having a power of
attorney when someone is perhaps physically frail but mentally quite well and who
is not able to go and do things like the banking. It is a good idea for them to have
someone who can do those sorts of things for them simply with a power of
attorney.'?

Powers of attorney also provide substantial benefits to those close to or caring for a
principal. Former Victorian Public Advocate, Mr Julian Gardner, said that powers of
attorney give principals an opportunity to discuss their wishes with their
representative and cited research suggesting that knowing that a person’s wishes are
respected has significant health benefits for the family and friends of a principal.*?°

121 gtate Trustees Limited, Submission 58, 3. See also Terry Carney, Professor of Law, The University of

Sydney, Transcript of evidence, Melbourne, 1 October 2009, 2.

Mental Health Legal Centre Inc, Submission 59, 2. See also Ministerial Advisory Council of Senior
Victorians, Submission 48, 1; Julian Gardner, Submission 21, 1; Law Institute of Victoria, Submission 41, 5;
John Chesterman, Transcript of evidence, above n 89, 2; Catherine Leslie, Legal and Policy Officer, Mental
Health Legal Centre Inc, Transcript of evidence, Melbourne, 14 December 2009, 2; Office of the Public
Advocate, Submission 9, 7.

Laura Helm, Policy Adviser, Law Institute of Victoria, Transcript of evidence, Melbourne, 1 October 2009, 3.
124 Cheryl Tilse, Deborah Setterlund et al, above n 107, 220-221. See also Deborah Setterlund, Cheryl Tilse and
Jill Wilson, “Older people and substitute decision making legislation’, above n 116, 130-132; Cheryl Tilse,
Jill Wilson et al, above n 107, s55; Julian Gardner, Submission 21, 2.

Sarnia Birch, Acting Deputy Manager, Regional Offices, Victoria Legal Aid, Transcript of evidence,
Melbourne, 17 December 2009, 7. See also Julian Gardner, Transcript of evidence, Melbourne, 1 October
20009, 2.

Julian Gardner, Submission 21, 2. See also Dale Reddick, Advocacy and Support Worker, Rights Advocacy
and Support Program, Gippsland Community Legal Service, Federation of Community Legal Centres
(Victoria) Inc, Transcript of evidence, Melbourne, 1 October 2009, 5.
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If a person does not have an enduring power of attorney, an application may have to
be made to VCAT for a guardianship and/or administration order. Participants in this
Inquiry saw that process as highly stressful for all involved, especially those close to
a principal.**’

Finally, powers of attorney also provide substantial benefits to the community as a
whole. Powers of attorney reduce the cost to the community by avoiding reliance on
VCAT and public administration and guardianship services.*?® They also reduce the
cost to both government and non-government agencies such as health services and
banks by providing certainty about who can make decisions on a principal’s
behalf.'?

2.3.3 Barriers to making powers of attorney

Evidence to the Committee suggests that powers of attorney are not as widely used in
Victoria as they could be.™*® The take-up rate is influenced by a variety of factors
including lack of knowledge and understanding, the complexity of the documents, a
reluctance to face death and disability, cost, family dynamics and fear of abuse.

Lack of awareness and understanding

Participants in the Inquiry emphasised that many members of the community are not
aware of powers of attorney. Dr John Chesterman, Manager of Policy and Education
at OPA, told the Committee:

The barriers of knowledge are just that they exist. Often the first time a person hears
about the need for an enduring power of attorney is when their parent, for example,
is on the cusp of not being able to make their own decisions and we have a
disproportionate number of situations where we experience that ... There is the
problem of just general knowledge about them ... We regularly come across
situations where people, had they thought about it and had they been able to get
their affairs in order, would have signed an enduring power of attorney.**

Research has identified that some groups in the community, such as members of
culturally and linguistically diverse communities, people with disabilities and those
on low incomes, have particularly low levels of awareness and understanding of
powers of attorney.'*?

The Committee also heard that even when members of the community are aware of
powers of attorney, they might not understand the benefits of having these

121 palliative Care Victoria, Submission 70, 2; Office of the Public Advocate, Submission 9, 7; Jenny Chapman,
Chief Social Worker, Werribee Mercy Hospital, Palliative Care Victoria, Transcript of evidence, Melbourne,
17 December 2009, 4.

Julian Gardner, Submission 21, 1; Office of the Public Advocate, Submission 9, 7.

Julian Gardner, Submission 21, 1.

John Billings, Submission 37, above n 70, 2; Terry Carney, Transcript of evidence, above n 121, 2.

John Chesterman, Transcript of evidence, above n 89, 5-6. See also Julian Gardner, Transcript of evidence,
above n 125, 3; Catherine Leslie, Transcript of evidence, above n 122, 2-3.

Deborah Setterlund, Cheryl Tilse and Jill Wilson, Substitute decision making and older people, above n 116,
3; Deborah Setterlund, Cheryl Tilse and Jill Wilson, ‘Older people and substitute decision making
legislation’, above n 116, 130.
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arrangements in place or know how to go about making them.'** People on lower
incomes and those who have few assets may see limited benefits in making formal
legal arrangements for managing their affairs in the event of impaired decision-
making capacity. In particular, they may not understand that these arrangements can
authorise decisions about personal matters as well as legal and financial matters.**

The Committee considers strategies for raising awareness and understanding about
powers of attorney in chapter nine of this report.

Complexity

Evidence to the Inquiry also suggested that the complexity of the current
arrangements for making powers of attorney in Victoria discourages uptake. Factors
such as the number of different forms, the differing formal requirements and the use
of legal terminology on the forms can be confusing for many people.**®

Strategies for making powers of attorney easier to create are explored in chapter four
of this report.

Psychological barriers

Participants in the Inquiry also identified a number of psychological barriers that
prevent members of the community making powers of attorney. Some people may
fear dealing with lawyers or legal documents.**® Many members of the community
find contemplating future disability and death extremely confronting.**" Younger
people in particular may find it difficult to deal with morbidity and mortality
issues.

Mr Dale Reddick, Advocacy and Support Worker, Rights Advocacy and Support
Program, Gippsland Community Legal Service, described people as ‘fatalistic’. He
informed the Committee that when he delivers education sessions:

we normally talk about the concept that life is unpredictable. A person will be found
to make decisions for you one way or another. You can take control, fill out the
forms now, or if something happens to you, VCAT will make that decision. The

133 Julian Gardner, Transcript of evidence, above n 125, 6; Ministerial Advisory Council of Senior Victorians,

Submission 48, 1; Jenny Chapman, Transcript of evidence, above n 127, 4; Julian Gardner, Submission 21, 3.
Deborah Setterlund, Cheryl Tilse and Jill Wilson, Substitute decision making and older people, above n 116,
3-5; Deborah Setterlund, Cheryl Tilse and Jill Wilson, ‘Older people and substitute decision making
legislation’, above n 116, 131.

John Billings, Transcript of evidence, above n 41, 2; Julian Gardner, Submission 21, 3; Julian Gardner,
Transcript of evidence, above n 125, 3; Nikki Isaks, Transcript of evidence, above n 120, 5; Dale Reddick,
Transcript of evidence, above n 126, 10; Terry Carney, Transcript of evidence, above n 121, 2; Alzheimer’s
Australia Vic, Submission 32, 1; Ministerial Advisory Council of Senior Victorians, Submission 48, 1; Jenny
Chapman, Transcript of evidence, above n 127, 4; Deborah Setterlund, Cheryl Tilse and Jill Wilson,
Substitute decision making and older people, above n 116, 5; State Government of Victoria, submission 121
to the House of Representatives Standing Committee on Legal and Constitutional Affairs, Parliament of
Australia, Inquiry into older people and the law (2007), 24.

Julian Gardner, Submission 21, 3.
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problem with the VCAT decision is that you will have little or no input into that. ...
They would rather go with the flow ... [and let VCAT make an appointment if
necessary]™*

Cost

The cost of making a power of attorney or obtaining professional advice is also a
barrier that stops some people making powers of attorney.**® While people are able
to make these documents themselves using the template documents in Take control,
evidence suggests that many people find making these documents difficult without
professional assistance.

The Committee examines strategies for making legal advice more widely available to
people wishing to make a power of attorney in chapter four.

Family dynamics

Some people do not make powers of attorney because they trust that their family
members will manage their affairs informally in their best interests.!** Some
members of the community, particularly some cultural groups, have different notions
of decision making where it is assumed that members of the younger generation will
take on this responsibility.**

Other members of the community may be reluctant to make powers of attorney
because of uncertainty about the involvement of an outsider in decision making in
the event that a son or daughter marries.*** There may also be a reluctance to talk
about wills and other decisions about personal affairs because it may create ‘hurt,

tension and change of family roles’.**®

Fear of abuse

People may also be reluctant to make powers of attorney because they fear losing
control of their affairs and are concerned about the potential for abuse.™*

Mr Reddick told the Committee that, when informed of the additional accountability
requirements for guardians and administrators, many of his clients elect to not
appoint representatives, preferring to rely on a possible future VCAT appointment.**’
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Throughout this report the Committee identifies strategies for reducing the abuse and
potential abuse of powers of attorney, particularly enduring powers. The Committee
hopes that the implementation of its recommendations will give more members of
the community peace of mind that their rights will be protected if they choose to
make powers of attorney.

2.4  The abuse of powers of attorney

2.4.1 The level of abuse of powers of attorney

There is very little data available about the extent of abuse of power of attorney
documents. OPA told the Committee the fact that these are private documents, with
no accountability requirements makes them relatively easy to abuse and the level of
abuse difficult to assess.™*®

One often-quoted article from the United States claimed, ‘Powers of attorney may be
the single most abused legal documents in our judicial system’, although did not
provide data to support this assertion.**® Similarly, a police officer interviewed as
part of a study of financial issues for older people in central Victoria viewed ‘abuse
of powers of attorney as the biggest fraud problem facing older people in our

community at the present time”.**°

The Master of the Court of Protection in the United Kingdom estimated that between
10% and 15% of registered powers of attorney in that jurisdiction were subject to
financial abuse.™ One New Zealand study found even higher rates of abuse — up to
24%.%

There has not been any comprehensive research in Australia about the abuse of
powers of attorney. However, several Australian studies have concluded on the basis
of anecdotal evidence that most powers of attorney work well and are not subject to
abuse.™ This view was also generally supported by Inquiry participants.™
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Nevertheless, the Committee heard that abuse of enduring powers of attorney was
‘not uncommon’.** The Murray Mallee Community Legal Service advised that in
the past five years ‘a significant number of clients sought advice in relation to an
attorney having abused the power given to them’.**® OPA stated that it ‘regularly’
finds incidences of abuse, with most of these coming to light through its telephone
advice service and investigations.™’ Ms Dahni Houseman, Seniors Rights Victoria’s
Policy Officer, told the Committee that between April 2008 and October 2009 her
organisation had come across 113 financial abuse cases which involved powers of
attorney or guardianship and administration.**®

As noted earlier in this chapter, VCAT receives about 400 applications related to
enduring powers of attorney (financial) each year; although most relate to cases of
abuse it is not clear exactly how many.™ State Trustees indicated that ‘not
infrequently” VCAT appoints it as an administrator in cases where a representative
‘has, whether intentionally or otherwise, caused a significant depletion of the donor’s
estate’.*® Seniors Rights Victoria argued, ‘The number of cases brought before
VCAT in which issues of record keeping or abuse of powers are raised is highly
disproplosgtionate to the anecdotal and statistical evidence of the number of cases of
abuse.”

Research suggests that older people who have a power of attorney are no less likely
to be the victims of abuse, particularly financial abuse, than people who rely on the
informal arrangements discussed earlier in this chapter.'®?

2.4.2 How are powers of attorney abused?

While there is no research on how abuse of powers of attorney is perpetrated, the
Committee heard that enduring powers are the most susceptible to abuse. In addition,
the abuse of a valid power of attorney appears to be more common than pressure to
sign a power of attorney document, or the use of a power of attorney that has been
revoked.*®

Evidence to the Inquiry suggested enduring powers of attorney (financial) are the
most frequently abused type of powers of attorney.'®* OPA’s submission explained
why this is the case:

155 Seniors Rights Victoria, Submission 38, 34; Victorian Coalition of Acquired Brain Injury Service Providers,

Submission 71, 2-3. See also Julian Gardner, Submission 21, 4; Phillip Hamilton, Submission 7, 3; Jeni Lee,
Submission 57, 1; State Trustees Limited, Submission 58, 12; Combined Pensioners & Superannuants
Association of Victoria Inc, Submission 10, 1.

Murray Mallee Community Legal Service, Submission 22, 3.

157 Office of the Public Advocate, Submission 9, 7.

1% Dahni Houseman, Policy Officer, Seniors Rights Victoria, Transcript of evidence, Melbourne, 22 October
2009, 2.

John Billings, Transcript of evidence, above n 41, 3.

160 state Trustees Limited, Submission 58, 11.

181 Seniors Rights Victoria, Submission 38, 36.

182 House of Representatives Standing Committee on Legal and Constitutional Affairs, above n 106, 19, 81; Cheryl
Tilse, Jill Wilson and Deborah Setterlund, “The mismanagement of the assets of older people: The concerns and
actions of aged care practitioners in Queensland’ (2003) 22(1) Australasian Journal on Ageing 9, 13.

Office of the Public Advocate, Submission 9, 7; John Chesterman, Transcript of evidence, above n 89, 4, 8.
Julian Gardner, Submission 21, 4; Royal District Nursing Service, Submission 25, 4; Seniors Rights Victoria,
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currently de facto ‘point of use’ safeguards exist in the operation of EPGs [enduring
powers of attorney (guardianship)] and medical treatment EPAs [enduring powers
of attorney (medical treatment)]. The exercise of these EPAs are constrained to
some extent in ways that financial EPAs are not, largely because the number of
situations in which they can be used is much smaller than exists for financial EPAS.
Hospital staff will often readily be able to see that a medical treatment EPA is being
abused, and an EPG’s use in relation to health care or accommodation is similarly
only feasibly used with a small number of service providers. In addition, an EPG
and EPA (Medical Treatment) are far less able than an EPA (Financial) to be abused
to the material benefit of an attorney.'®®

Participants in this Inquiry identified a range of examples of financial abuse.
Common types of abuse highlighted in evidence to the Committee include:

¢ transferring the principal’s house or other property to the representative

e mortgaging the principal’s house or other property

e paying the representative’s household expenses with the principal’s funds
e making ‘gifts’ to the representative using the principal’s funds

e not spending money on care the principal needs.*®

Another frequently cited type of abuse was the representative acting outside the
scope of his or her powers by using an enduring power of attorney (financial) to
make lifestyle decisions.'®” This is discussed in detail in chapter six.

The case studies set out throughout this report contain many real life examples of
abuse of powers of attorney.

Not all abuse is easily labelled as such. Mr Tony Fitzgerald, the Managing Director
of State Trustees, told the Committee:

What is the definition of abuse? There might be a situation where a daughter or a
son is looking after a particular parent. You know, they do a lot of running around
for the client in terms of collecting income, paying bills, which are your
responsibilities under the power of attorney. They might take $10 or $20 out of
Mum’s money to pay for petrol. Is that abuse of the financial power of attorney,
because they did not specifically ask the parent for it, or not? ... if somebody has
transferred Mum’s house into the name of the daughter, because the daughter has
the attorney, and they sell the house and use the money for their own ends, that is
clearly abuse. But there are some grey areas where you could say that there is
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justification around spending a bit of petrol money and that kind of thing for Mum,
because | am running around doing things for Mum ... In most cases most people
would say that taking a bit of petrol money might be fine, but in the strict sense of
the law you are actually taking it without permission.*¢®

Several Inquiry participants observed that not all abuse is intentional. State Trustees’
submission highlighted:

The attorney may believe they are acting in accordance with the donor’s wishes, or
that their actions would be seen as “fair” in the context of the surrounding
circumstances; they often believe the enduring power of attorney (financial) is
intended to give them the authority to do these things.*®

The Committee considers strategies for educating representatives, service providers
and other members of the community about the scope of representatives’ powers and
duties in chapters six and seven respectively.

2.4.3 Who are the victims of abuse of powers of attorney?

Most victims of abuse of powers of attorney are older people.*”

There is increasing awareness and concern about the abuse of older people in the
community. It is estimated that between one and five per cent of older Victorians are
victims of elder abuse.'™ The abuse of older people may take many forms including
psychological and physical, but financial abuse is the most common. Many
participants in this Inquiry highlighted that powers of attorney are used to perpetrate
elder abuse.

The Council on the Ageing Victoria’s submission highlighted that there are two
groups particularly vulnerable to financial abuse:

e women over 75 years of age who live by themselves. Many of these women
are unfamiliar with financial management as they have relied on their
partner or husband to deal with these matters

e people with dementia. People with cognitive impairments may not
understand the details and implications of particular financial decisions."

Changes to the demographic makeup of the community noted in the last chapter, in
particular increasing longevity and rates of dementia, mean there will be even larger
numbers of people in both of these groups in the future.

188 Tony Fitzgerald, Transcript of evidence, above n 114, 7-8. See also Angela Burton, Transcript of evidence,

above n 119, 7.

State Trustees Limited, Submission 58, 13-14. See also Seniors Rights Victoria, Submission 38, 12, 32; Sally
Costar, Manager, Patient and Family Services, Caulfield Hospital, Alfred Health, Transcript of evidence,
Melbourne, 14 December 2009, 3.

Office of the Public Advocate, Submission 9, 7; Seniors Rights Victoria, Submission 38, 11; Council on the
Ageing Victoria, Submission 39, 2-3; Age Concern New Zealand, above n 152, 11-12.

Office of Senior Victorians, Rights. Respect. Trust. Victorian Government Elder Abuse Prevention Strategy
(2009), 3-4; Office of Senior Victorians, Strengthening Victoria’s response to elder abuse Report of the
Elder Abuse Prevention Project (2005), 12-14.
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Other risk factors for the financial abuse of elders include social isolation and being
dependent on other people.*”

However, not all victims of abuse of powers of attorney are older people. The
Committee received very limited information about the extent to which younger
people are victims of abuse. The Victorian Coalition of Acquired Brain Injury (ABI)
Service Providers stated that abuse of powers of attorney in relation to people with
ABI, many of whom are young, is ‘not uncommon’.!"

The abuse of powers of attorney can have a severe negative impact on a principal’s
quality of life.!” Professor Adam Graycar and Ms Marianne James from the
Australian Institute of Criminology have observed:

The impact of economic crime has a devastating effect on older people. Not only
can a comfortable lifestyle collapse, but they do not have the time or opportunity for
financial recovery, and a blow to financial security is often a permanent and life
threatening setback, characterised by fear, lack of trust and the onset, often of acute
and chronic anxiety.'"®

244 Who are the perpetrators of abuse of powers of
attorney?

Research both in Australia and internationally has identified that elder abuse, in
particular abuse using a power of attorney, is most commonly perpetrated by a close
family member, usually a son or a daughter.'””

Participants in this Inquiry also identified family members as the most frequent
abusers of powers of attorney. OPA’s submission suggested that most abuse occurs
when representatives ‘have a sense of entitlement to a parent’s assets. Where an
attorney is acting for a parent, the misguided justification can be made that the
money spent by an attorney on themselves would eventually be theirs anyway,
through inheritance’.!™

A recent Victorian study found that it is not clear from the currently available data
whether people who perpetrate financial abuse against older people do so
deliberately or whether the abuse is accidental, resulting from “a culmination of a

series of small improper decisions or sloppy practices’.*"
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2.5 Weighing up the benefits and risks of powers
of attorney

Several participants in the Inquiry noted the tension between the potential benefits
that powers of attorney offer and the danger that the arrangements will facilitate the
abuse of the principal. However, all those who commented on this issue came to the
conclusion that the overall value of powers of attorney outweighs the risk of abuse.
For example, the Law Institute of Victoria stated:

It appears that there are a large number of enduring powers of attorney in place in
society and in the main these work well and without problems or abuse and provide
great benefits to a large number of people. By comparison it seems that the numbers
of enduring powers of attorney suffering abuse would be a very small percentage of
the overall number of enduring powers of attorney in use.**°

Similarly, OPA wrote ‘the value of EPAs [enduring powers of attorney] outweighs

the dangers presented by them for abuse”.*®*

The Committee concurs with the view that the potential benefits that powers of
attorney offer all Victorians significantly outweigh the risk of abuse. In particular,
powers of attorney promote the rights of principals, providing a mechanism by which
they can take control of their future.

The remainder of this report focuses on promoting the use of powers of attorney by
increasing awareness about these documents and making them easy to use, while at
the same time providing protections to ensure that principals are not vulnerable to
abuse.
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Case study 1: She ‘was unable to explain what type of power of attorney
document she had executed or when’'#

‘Mrs Richards is a 94 year old widow who lives alone in a small country town three
hours from Melbourne. She has relatively good health, but has limited
communication skills due to poor hearing and ageing. Mrs Richards has lived in the
town for over 65 years and there are no longer any close relatives nearby. Mrs
Richards was assisted by her son Geoff who had regularly commuted from
Melbourne to deal with household chores and manage financial matters. She also has
two daughters one in Melbourne and the other interstate. A general power of attorney
had been given appointing Geoff and his sister, Laura and they assisted intermittently
with matters that Mrs Richards could not deal with particularly as her ability to
communicate worsened.

Sometime in 2005, a distant niece, Jan, suddenly increased her level of contact with
Mrs Richards and assisted her from time to time with attending appointments and
purchasing groceries. Jan suggested that she could purchase the neighbouring block
of land owned by Mrs Richards to help care for Mrs Richards. Despite objections
from her children, Mrs Richards transferred her block of land for minimal
consideration to Jan. Mrs Richards felt sorry for Jan as Jan had told her she had a
difficult life, bad marriage and financial problems. Jan then built a comfortable and
modern home on the block of land next to Mrs Richards. Jan also used the
arrangement to obtain carer’s benefits from Centrelink on the basis that she was a
carer of Mrs Richards, when in fact she merely dropped off milk to her neighbour
and occasionally drove her to a neighbouring town for appointments.

Geoff discovered that at some point his mother had executed a power of attorney
document appointing Jan as the Donee [representative]. And that Jan therefore had
access to Mrs Richards’ banking and financial information. All of the family were
not aware that this meant that Geoff and his sister no longer had the power to act in
their mother’s best interests and assist her. Even Mrs Richards was not aware of the
impact this action had on pre-existing documents as she continued to want her son to
assist her. Mrs Richards was unable to explain what type of power of attorney
document she had executed or when. The family were concerned that it could have
been an enduring power of attorney and if so that it would be dangerous if Mrs
Richards lost capacity. The family have been unable to find out exactly what power
has been given to Jan and are concerned that Jan is not acting in Mrs Richards’s best
interests and is acting to benefit herself financially. There was also mention by Mrs
Richards that she had been taken by her niece to change her will.”

182 Case study provided to the Committee by a person who requested that his/her name be withheld.

32




Chapter 3: A legislative framework for powers
of attorney

In this chapter the Committee considers the appropriate legislative regime for powers
of attorney. Inquiry participants described the current Victorian laws as fragmented
and confusing. The Committee’s recommendations aim to create a simple,
consolidated legislative framework which makes powers of attorney easy to use and
accessible and promotes the rights of people making these documents.

3.1 What should the legislative framework look
like?

Two separate pieces of legislation currently govern powers of attorney in Victoria:
the Instruments Act 1958 (Vic) and the Guardianship and Administration Act 1986
(Vic). A third piece of legislation, the Medical Treatment Act 1988 (Vic), provides
for enduring powers of attorney (medical treatment) which the Committee is not
considering in this Inquiry.

Many participants in the Inquiry called the current legislative arrangements
confusing and urged the adoption of either a consolidated Victorian or national
legislative approach to powers of attorney.

3.1.1 Consolidating powers of attorney legislation

The need to consolidate powers of attorney legislation in Victoria was a common
theme in the submissions and evidence to the Committee. For example, Palliative
Care Victoria’s submission stated, ‘Currently there are four different types of POA
[powers of attorney], all governed by separate Acts of Parliament ... This causes
confusion, distress and inconvenience and restricts uptake of this essential advance
care planning process.”*®

Queensland and the Australian Capital Territory (ACT) have enacted consolidated
powers of attorney legislation, covering the appointment of representatives in
relation to both financial and personal matters.'®* All other Australian jurisdictions,
with the exception of Victoria and Western Australia, have introduced stand-alone
powers of attorney legislation covering general (non-enduring) powers of attorney
and enduring powers of attorney (financial).'®®

18 palliative Care Victoria, Submission 70, 1. See also Alfred Health, Submission 66, 2; Law Institute of
Victoria, Submission 41, 5; Health Services Commissioner, Submission 46, 2; Elder Rights Advocacy,
Submission 63, 2; Association of Independent Retirees (AIR) Ltd (Victorian Division), Submission 12, 3;
Office of the Public Advocate, Submission 9, 10; Murray Mallee Community Legal Service, Submission 22, 1;
Seniors Rights Victoria, Submission 38, 18; Mental Health Legal Centre Inc, Submission 59, 4.

18 powers of Attorney Act 2006 (ACT); Powers of Attorney Act 1998 (Qld).

18 powers of Attorney and Agency Act 1984 (SA); Powers of Attorney Act 2000 (Tas); Powers of Attorney Act
1980 (NT).
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Inquiry participants commended aspects of legislation in the United Kingdom
(UK),™® the ACT*®" and Queensland.'®® However, the evidence favoured selecting
certain features of the legislation in those jurisdictions, rather than using any single
piece of legislation as a model. Mr John Billings, Deputy President of the
Guardianship List at the Victorian Civil and Administrative Tribunal (VCAT) told
the Committee, ‘Frankly | think the ideal model piece of legislation is yet to be
drafted ..."*%

Participants identified a number of benefits of amalgamating all laws relating to
powers of attorney into a single act. Ms Toni Higgins, Specialist Mental Health,
Human Rights and Civil Law at Victoria Legal Aid, stated:

it makes it easier for our clientele, who normally have some sort of a disability or
language problem, if it is easily accessible in the one piece of legislation, and
probably easier to translate, if that is necessary, into different languages, and
probably economically more efficient if it is in the one piece of legislation.™

Professor Terry Carney, Professor of Law at the University of Sydney, told the
Committee that one of the key benefits of consolidated legislation is that it can form
a platform for educating key stakeholders:

it is much easier to run an education campaign for the professionals and others who
need to know what the criteria and arrangements are, if you can say there is just this
one piece of legislation and we will take you through it today. If you tell people that
the law is to be found in three or four different places, that does not facilitate them

having confidence in it, or learning what they need to know about how to utilise
it.lgl

While most participants argued for a stand-alone powers of attorney act, Professor
Carney expressed the view that the Guardianship and Administration Act is the most
appropriate location for all laws about enduring powers of attorney.**?

18 | aw Institute of Victoria, Submission 41, 9-10; Laura Helm, Policy Adviser, Law Institute of Victoria,
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The Law Institute of Victoria suggested there should be a comprehensive review,
with a view to implementing a single legislative regime for all substitute decision
making.'*® Such legislation has been introduced in the UK.**

There was also strong support among participants for consolidated powers of
attorney legislation to also include enduring powers of attorney (medical treatment)
and, potentially, advance care directives.’®™ Legislation to this effect has been
enacted in Queensland and has recently been recommended in South Australia.'*

The Committee agrees that a single statutory framework for powers of attorney in
Victoria would make it easier for members of the community, as well as businesses
and professionals dealing with these documents, to understand and use powers of
attorney. It recommends that one piece of legislation should cover general (non-
enduring) powers of attorney, enduring powers of attorney (financial) and enduring
powers of attorney (guardianship). The Committee notes suggestions that enduring
powers of attorney (medical treatment), which the Committee is not considering in
this review, might also naturally fit within the scope of a consolidated powers of
attorney act.

The Committee also recognises that powers of attorney are just one area falling under
the umbrella of substitute decision making. There may be merit in incorporating
power of attorney laws within a broader, capacity-based legislative framework, as in
the UK. This is outside the scope of the present Inquiry, but the Committee
encourages the Victorian Government to consider this further, subject to the
outcomes of the current Victorian Law Reform Commission review of the
Guardianship and Administration Act.

Recommendation 1: A Powers of Attorney Act

The Committee recommends the Victorian Government draft a Powers of Attorney

Act which contains all laws about general (non-enduring) powers of attorney,
enduring powers of attorney (financial) and enduring powers of attorney
(guardianship).

3.1.2 A national approach to powers of attorney?

Many Inquiry participants advocated for a national approach to powers of attorney.
Australia’s population is increasingly mobile and inconsistent state-based power of
attorney laws may be confusing and inconvenient for both individuals and
businesses.

193 | aw Institute of Victoria, Submission 41, 9-10. See also Moreland Community Legal Centre Inc, Submission

51, 4.
1% Mental Capacity Act 2005 (UK) ¢ 9.
1% Alfred Health, Submission 66, 2; Victoria Legal Aid, Submission 42, 2-3; Royal College of Nursing
Australia, Submission 26, 2; Mental Health Legal Centre Inc, Submission 59, 4; Association of Independent
Retirees (AIR) Ltd (Victorian Division), Submission 12, 3.
Advance Directives Review Committee, Planning ahead: Your health, your money, your life. First report of
the Review of South Australia’s Advance Directives: Proposed changes to law and policy (2008), 26-27;
Powers of Attorney Act 1998 (QId) s 35, sch 2 part 2.
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The Association of Independent Retirees emphasised that national consistency is
particularly important to many senior Victorians:

interstate travel is a major pastime in retirement. Trauma resulting in loss of legal
capacity can result from car accidents and some of the pastimes we enjoy while on
holidays ... Documentation should be instantly recognizable and enforceable no
matter where the need arises.'¥’

Mr Richard Fielding, Principal Examiner, Powers of Attorney/General Law at the
Tasmanian Land Titles Office, informed the Committee that state-based legislation
results in business uncertainty, for example, property settlements may be delayed if a
power of attorney document does not meet the registration requirements in another
state. Further, he commented:

Nursing homes, hospitals, doctors, welfare agents and people dealing with estates of
the elderly quite often enquire as to their duty in dealing with foreign [non-
Tasmanian] Powers of Attorney forms. At times execution under these forms is not
considered valid by a third party and a complete new form is required to be
registered which by that late stage the donor may not be able to execute because of
health reasons.**®

The Hume Riverina Community Legal Service’s submission highlighted that people
living in border areas are particularly confused about inconsistent state-based laws
and concerned that a power they have created in one state may not be valid in
another.*®

The Law Institute of Victoria told the Committee that a uniform national system of
powers of attorney could be accomplished by either a cooperative state-based
scheme, whereby all states adopt template legislation, or through the introduction of
Commonwealth legislation. The Law Institute’s view is that the Australian
Government already has the Constitutional power to enact national powers of
attorney legislation.”®® Alternatively, states could agree to transfer their powers in
this area to the Commonwealth.

1

This Inquiry found support for both a uniform state-based regime® as well as

national legislation.?%
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The Australian Guardianship and Administration Council, a national body made up
of public advocates, public and adult guardians, guardianship boards and tribunals
and public trustees, has proposed to both the Federal and Victorian Attorneys
General that there be national legislation for a single power of attorney document
which covers financial, personal and healthcare decisions.?”® Mr Billings advised,
‘National legislation could exist side by side with State and Territory legislation ...
Eventually, if the national document were sufficiently popular, it could overtake
existing State and Territory enduring powers.”*%*

The House of Representatives Standing Committee on Legal and Constitutional
Affair’s 2007 report on Older people and the law recommended that the Australian
Government and the Standing Committee of Attorneys-General work towards the
implementation of uniform legislation on powers of attorney across the states and
territories.?® In the interim it suggested that the effectiveness of mutual recognition
provisions should be monitored and enhanced.

National Seniors Australia cautioned that, in reforming its state laws, ‘Victoria
should not unduly divert from Australia-wide principles relating to Powers of
Attorney, as this may lead to future complications and even less portability of a
Power of Attorney executed or exercised in Victoria’.?® On the other hand, while
supporting national uniformity, State Trustees warned, ‘Uniformity should not be at
the expense of sensible and appropriate laws.”?’

The Office of the Public Advocate noted that one of the benefits of federalism is that
jurisdictions can trial different initiatives.’®® Other submissions suggested that
Victoria has the opportunity to provide leadership by formulating legislation that
could act as a template for uniform national legislation.?*

The Committee recognises the efficiency and benefits that a national approach to
powers of attorney will provide. It believes Victoria should play a leading role in
advocating for uniform power of attorney laws through the Standing Committee of
Attorneys-General.

However, the Committee recognises that the national harmonisation of power of
attorney laws is likely to be a protracted process. Therefore, through the
recommendations in this report, the Committee aims to make recommendations
whose implementation will lead to a best practice model for powers of attorney
legislation, which could provide a template for legislation throughout Australia. In
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(AIR) Ltd (Victorian Division), Submission 12, 3; Alzheimer’s Australia Vic, Submission 32, 6.

John Billings, Submission 37, above n 187, 3.

Ibid. See also John Billings, Transcript of evidence, above n 187, 2; Grant Sturgeon, Submission 35, 1;
Carers Victoria, Submission 65, 9.

House of Representatives Standing Committee on Legal and Constitutional Affairs, Older people and the
law, The Parliament of the Commonwealth of Australia (2007), 79-80.

National Seniors Australia, Submission 54, 1.

State Trustees Limited, Submission 58, 3.

208 Office of the Public Advocate, Submission 9, 23.

2 john Billings, Submission 37, above n 187, 4; State Trustees Limited, Submission 58, 3.
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addition, in the next chapter the Committee discusses the importance of effective
mutual recognition provisions to ensure that powers of attorney are as portable as
possible in Australia while other longer-term strategies to promote national
consistency are pursued.

Recommendation 2: National harmonisation of power of attorney laws

The Committee recommends the Victorian Government, through the Standing

Committee of Attorneys-General, actively promote and support national
harmonisation of power of attorney laws.

3.2 Guiding principles for powers of attorney
legislation

3.2.1 A principles-based approach

The Instruments Act is a wide-ranging piece of legislation which provides the
framework for a number of different legal documents in Victoria, including general
(non-enduring) powers of attorney and enduring powers of attorney (financial).
However, the Act does not give any guidance about how the provisions relating to
powers of attorney are to be implemented.

The Guardianship and Administration Act is a more modern piece of legislation. It
contains a statement of the objects of the Act. It also sets out three general principles
to be applied in the exercise of functions and powers under the Act so that:

e the means least restrictive of a person’s freedom of decision and action as is
possible in the circumstances is adopted

e the best interests of a person with a disability are promoted

e the wishes of a person with a disability are given effect to, wherever
possible.?*

The Victorian Law Reform Commission is considering whether these principles
remain relevant as part of its current review of that Act.***

Participants in the Inquiry drew the Committee’s attention to principles underpinning
powers of attorney legislation in some other jurisdictions, particularly the UK and
Queensland.?*?

219 Guardianship and Administration Act 1986 (Vic) s 4(2). Note “best interests’ are defined in s 28(2).

21 vfjctorian Law Reform Commission, Guardianship Information paper (2010), 48-51.

22| ayra Helm, Transcript of evidence, above n 186, 2; Debra Parnell, Transcript of evidence, above n 188, 2-3;
Elizabeth Samra, Transcript of evidence, above n 188, 3; John Chesterman, Transcript of evidence, above n
187, 9-10.
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The Mental Capacity Act 2005 (UK) is based on six fundamental principles:

e a person must be assumed to have capacity unless it is established that he or
she lacks capacity

e a person is not to be treated as unable to make a decision unless all
practicable steps to help him or her to do so have been taken without success

e a person is not to be treated as unable to make a decision merely because he
or she makes an unwise decision

e all acts performed or decisions made under the Act on behalf of a person who
lacks capacity must be made in his or her best interests

e before an act is performed or a decision made, it must be considered whether
it can be achieved in a way that is less restrictive of the person’s rights and
freedom of action.??

The legislation provides that the powers of both representatives and the court that
hears applications in relation to the Act are subject to these principles.?* A code of
practice which has been developed to support the UK legislation provides advice and
examples about how these principles can be applied.?*®

In Queensland any person who performs a function or exercises a power under the
powers of attorney legislation or under an enduring power of attorney is required to
comply with general principles which are set out in a schedule to the Act.**® These
are summarised in figure 1. The Queensland Law Reform Commission is examining
the ongoing relevance of these principles as part of its review of guardianship laws in
that state.?’

The ACT’s powers of attorney legislation sets out general principles similar to those
in Queensland.?*

The statements of principles in the UK, Queensland and the ACT legislation lay the
foundation for a rights-based approach to powers of attorney. The principles in these
jurisdictions have three common elements:

e an articulation of human rights contained in international conventions

e an emphasis on ensuring that all decisions about a person’s capacity uphold
his or her rights

e a focus on ensuring that all decisions and actions under powers of attorney
promote principals’ interests and wellbeing.

212 Mental Capacity Act 2005 (UK) ¢ 9 s 1. Note ‘best interests’ are defined in s 4.

214 Mental Capacity Act 2005 (UK) ¢ 9 ss 9(4), 16(3).

215 Department for Constitutional Affairs, United Kingdom, Mental Capacity Act 2005 Code of practice, The
Stationery Office (2007), ch 2.

216 powers of Attorney Act 1998 (Qld) s 76, sch 1.

27 Queensland Law Reform Commission, Shaping Queensland’s guardianship legislation: Principles and
capacity Discussion paper (2008), ch 4.

218 powers of Attorney Act 2006 (ACT) s 44, sch 1.
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Figure 1: General principles: Queensland Powers of Attorney Act

1

10

11

219

Presumption of capacity
An adult is presumed to have capacity for a matter.

Same human rights

(1) The right of all adults to the same basic human rights regardless of a particular adult’s
capacity must be recognised and taken into account.

(2) The importance of empowering an adult to exercise the adult’s basic human rights must
also be recognised and taken into account.

Individual value
An adult’s right to respect for his or her human worth and dignity as an individual must be
recognised and taken into account.

Valued role as member of society

(1) An adult’s right to be a valued member of society must be recognised and taken into
account.

(2) Accordingly, the importance of encouraging and supporting an adult to perform social roles
valued in society must be taken into account.

Participation in community life
The importance of encouraging and supporting an adult to live a life in the general community,
and to take part in activities enjoyed by the general community, must be taken into account.

Encouragement of self-reliance

The importance of encouraging and supporting an adult to achieve the adult’s maximum
physical, social, emotional and intellectual potential, and to become as self-reliant as practicable,
must be taken into account.

Maximum participation, minimal limitations and substituted judgment

(1) An adult’s right to participate, to the greatest extent practicable, in decisions affecting the
adult’s life, including the development of policies, programs and services for people with
impaired capacity for a matter, must be recognised and taken into account.

(2) Also, the importance of preserving, to the greatest extent practicable, an adult’s right to
make his or her own decisions must be taken into account.

(3) So, for example —

(a) the adult must be given any necessary support, and access to information, to enable
the adult to participate in decisions affecting the adult’s life; and

(b) to the greatest extent practicable, for exercising power for a matter for the adult, the
adult’s views and wishes are to be sought and taken into account; and

(c) aperson or other entity in performing a function or exercising a power under this Act
must do so in the way least restrictive of the adult’s rights ...

Maintenance of existing supportive relationships

The importance of maintaining an adult’s existing supportive relationships must be taken into

account.

Maintenance of environment and values

(1) The importance of maintaining an adult’s cultural and linguistic environment, and set of
values (including any religious beliefs), must be taken into account.

(2) For an adult who is a member of an Aboriginal community or a Torres Strait Islander, this
means the importance of maintaining the adult’s Aboriginal or Torres Strait Islander
cultural and linguistic environment, and set of values (including Aboriginal tradition or
Island custom), must be taken into account.

Appropriate to circumstances
Power for a matter should be exercised by an attorney for an adult in a way that is appropriate to
the adult’s characteristics and needs.

Confidentiality

An adult’s right to confidentiality of information about the adult must be recognised and taken
into account ...

219
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Chapter 3: A legislative framework for powers of attorney

The Committee acknowledges that the exercise of powers and functions in relation to
enduring powers of attorney potentially have a significant impact on a principal’s
rights. The Committee believes the proposed Powers of Attorney Act should contain
a statement of general principles to guide all acts and decisions made under the Act
in relation to principals with impaired decision-making capacity. This will help
ensure that all people and organisations exercising power under the Act promote and
protect principals’ rights.

The Committee considers that the proposed statement of general principles should
have three components: firstly, an articulation of rights based on relevant
international law, secondly, a statement of principles relevant to making decisions
about a person’s capacity, and finally a statement of principles to guide the actions of
those making decisions on behalf of a person with impaired decision-making
capacity.

While the Committee believes these three elements should be contained in a single
statement of principles in the Act, the Committee discusses them separately in this
report in order to provide a clear context for each set of principles. The principles
relating to rights based on international law are considered in the next section. The
principles relating to making decisions about a person’s capacity are discussed in
chapter five, Capacity, while the principles to guide the actions of people making
decisions on behalf of a person with impaired decision-making capacity are
discussed in chapter six, The role of the representative.

3.2.2 Principles articulating rights in the International
Convention on the Rights of Persons with Disabilities

Participants in this Inquiry drew the Committee’s attention to the International
Convention on the Rights of Persons with Disabilities which Australia ratified in
2008, arguing that the principles espoused by the Convention should form the
foundation of power of attorney laws.??® As noted in chapter one, the Convention
emphasises the equal rights of people with disabilities and, in particular, instills two
important principles:

e least restriction: any measures that restrict an individual’s exercise of legal
capacity should be ‘proportional and tailored to the person’s circumstances,
[and] apply for the shortest time possible’?%

e supported decision making: individuals should be provided with access to
support to allow them to exercise their legal capacity.**

These rights are complementary to those set out in the Charter of Human Rights and
Responsibilities Act 2006 (Vic), particularly section 8 which provides for recognition

220 | aura Helm, Transcript of evidence, above n 186, 2-3; Catherine Leslie, Legal and Policy Officer, Mental

Health Legal Centre Inc, Transcript of evidence, Melbourne, 14 December 2009, 2; Victorian Equal
Opportunity & Human Rights Commission, Submission 52, 2-6.

221 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 993 UNTS 3,
art 12(4) (entered into force 3 May 2008).

222 1bid, art 12(3).
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and equality before the law, including recognising the capacity of all persons and
ensuring protection from discrimination.*?

The Committee believes that the principles espoused in the International Convention
on the Rights of Persons with Disabilities should be at the core of powers of attorney
legislation in Victoria. Having the principles of least restriction and supported
decision making as fundamental tenets of the legislation will promote approaches
that enhance the rights of people with impaired decision-making capacity. The
Committee believes that all persons exercising powers or functions in relation to a
principal with impaired decision-making capacity under the Powers of Attorney Act
should be required to take these principles into account.

As noted above, the Committee recognises that there are other important principles
that should guide other rights-affecting decisions, such as decisions about an
individual’s capacity and when and how a decision should be made for a person with
impaired decision-making capacity. These additional principles are discussed in
chapters five and six respectively.

Recommendation 3: Founding principles of the Powers of Attorney Act

The Committee recommends the Powers of Attorney Act contain a statement of
principles that must be applied by all those exercising powers or functions under the
Act in relation to a person with impaired decision-making capacity. The principles
should include that those persons must exercise their powers and functions in relation
to a principal with impaired decision-making capacity:

. in a way that is as least restrictive of the principal’s freedom of decision and
action as is possible in the circumstances

so that the principal is provided with appropriate support to allow him or
her to exercise his or her legal capacity to the maximum extent possible.

3.3 Simplifying terminology

Participants in the Inquiry stressed that the new powers of attorney legislation should
be written in plain English and use simple and consistent terminology.?** In
particular, there was support for simplifying the terminology for the various
documents and powers and the parties to them. In this section the Committee
discusses appropriate terminology and selects language that is used in the remainder
of this report.

3.3.1 Naming the documents and powers

At present, the title of the document creating each power of attorney does not reflect
the powers given by that document. In addition, the documents and powers have

228 Charter of Human Rights and Responsibilities Act 2006 (Vic) s 8.
224 Murray Mallee Community Legal Service, Submission 22, 1; Australian Association of Gerontology Inc,
Submission 15, 1.
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different names in different locations. The Instruments Act refers to a ‘general power
of attorney’ and an “enduring power of attorney’.?* However, the approved form for
creating an ‘enduring power of attorney’ is headed ‘enduring power of attorney
(financial)’.?® The Guardianship and Administration Act provides for the
‘appointment of enduring guardian’, while the template form in the Office of the
Public Advocate and Legal Aid’s Take control Kit is entitled ‘enduring power of

guardianship’.?’

Evidence to the Committee suggested that the lack of uniform terminology for the
different power of attorney documents and the powers conferred by them causes
confusion and potentially facilitates misuse. For example, the Mental Health Legal
Centre’s submission pointed out that the ‘differing terminologies give rise to much
confusion and uncertainty as to the scope and effect of each type of EPA [enduring
power of attorney], together with their relationship to each other’.??

In particular, it was suggested that the general power of attorney should be renamed
to make it clear that it does not confer unlimited power. The submission of the Office
of the Public Advocate (OPA) stated:

Confusion particularly is caused by the title of ‘General Power of Attorney’, which
one of OPA’s telephone advice service providers notes encourages some citizens to
believe they are a generic form of power of attorney that does the job of all powers
of attorney.

The Trustee Corporations Association of Australia suggested ‘general power of
attorney (financial)’, while OPA preferred ‘general (limited) power of attorney’.?®
Other suggestions for the title of the general power of attorney included ‘temporary
power of attorney’,”' ‘limited power of attorney’,* and ‘interim power of

attorney”.?*®

OPA recommended that enduring powers be called ‘enduring power of attorney
(financial)” and “enduring power of attorney (guardianship)’.?** State Trustees agreed
with the use of ‘enduring power of attorney (financial)’ but recommended ‘enduring
power of guardianship’.?*®> Other participants supported harmonised terminology, but
did not make specific suggestions.?*

225 Instruments Act 1958 (Vic) ss 107, 115.

226 Vfictorian Government, ‘The Instruments (Enduring Powers of Attorney) Act 2003 - Approved forms’ (2004)
G9 Victoria Government Gazette 437, 437.

221 Guardianship and Administration Act 1986 (Vic) s 35A, sch 4 form 1; Victoria Legal Aid and Office of the

Public Advocate, Take control: A kit for making powers of attorney and guardianship 10th edition (2007), 49.

Mental Health Legal Centre Inc, Submission 59, 4.

Office of the Public Advocate, Submission 9, 10. See also Mental Health Legal Centre Inc, Submission 59, 4.

Trustee Corporations Association of Australia, Submission 27, 3; Office of the Public Advocate, Submission

9, 10.

Julian Gardner, Submission 21, 6.

232 bid.

28 Carers Victoria, Submission 65, 10.

2% Office of the Public Advocate, Submission 9, 10. See also Trustee Corporations Association of Australia,
Submission 27, 3.

%5 state Trustees Limited, Submission 58, 22.

2% John Billings, Submission 37, above n 187, 4-5; Council on the Ageing Victoria, Submission 39, 3; Mental
Health Legal Centre Inc, Submission 59, 4; Alzheimer’s Australia Vic, Submission 32, 4.
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A recent review in South Australia found that many members of the community did
not understand the name ‘power of attorney’ and suggested the use of ‘advance
directives’ instead.”®” The review recommended that ‘advance directives’ include
financial, health and life management matters.”® No participants in the current
Inquiry argued that the term ‘power of attorney’ should not continue to be used in
Victoria.

The Committee believes that the power of attorney documents and the powers they
confer should be named consistently and in a way that informs users about the types
of powers granted. The Committee adopts the names recommended by OPA in
relation to enduring powers, namely ‘enduring power of attorney (financial)’ and
‘enduring power of attorney (guardianship)’. This is also consistent with ‘enduring
power of attorney (medical treatment)’ under the Medical Treatment Act which
many people make at the same time they make other types of powers of attorney.**

The Committee agrees that general powers of attorney should be renamed to reflect
the fact that they are limited in nature. The Committee believes that the term “‘general
(non-enduring) power of attorney’ is appropriate as it highlights the key distinction
between these and powers that endure when a principal has impaired decision-
making capacity.

The recommended terminology should be used consistently throughout the
legislation, documents and all information and educational material about powers of
attorney. This will promote recognition and understanding of the documents and
powers. The Committee considers the powers that are granted under each type of
power of attorney in chapter six of this report.

Recommendation 4: Consistent names for documents and powers

The Committee recommends the Powers of Attorney Act call the power of attorney

documents and the powers created under them ‘general (non-enduring) power of
attorney’, ‘enduring power of attorney (financial)’ and ‘enduring power of attorney
(guardianship)’.

3.3.2 Naming the parties to a power of attorney

Many participants in the Inquiry also highlighted that the parties under different
types of powers of attorney have different names and this facilitates
misunderstandings. The Instruments Act calls the person who creates a power of
attorney a ‘donor’, and the person appointed to act under the document, an
‘attorney’.?*® The Guardianship and Administration Act uses the terminology

287 Advance Directives Review Committee, above n 196, 28-29. Note, as discussed in chapter one, ‘advance

- directive’ has different connotations in Victoria and is quite distinct from a power of attorney.
Ibid, 27.

% Medical Treatment Act 1988 (Vic) s 5A(2), sch 2.

20 Instruments Act 1958 (Vic) ss 104, 106(1), 114(1), 115(1).
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“appointor’ and ‘enduring guardian’.?** The Medical Treatment Act uses different

terminology again: ‘donor’ and ‘agent’.?*

Again there was strong support from participants for the introduction of consistent
terminology, including for parties to enduring powers of attorney (medical
treatment).?”® In particular, many participants were worried that members of the
community confuse ‘donor’ with ‘organ donor’ or someone who gives to charities.?**

Options proposed include ‘donor’,%* “principal’?*® or ‘appointer’®’ for all persons

who appoint another person to act for them under a power of attorney. OPA’s
submission explained why it prefers ‘principal’:

1246

EPAs [enduring powers of attorney] should be seen more tightly as instances where
someone acts on behalf of another, rather than as situations where a power is ceded
to another. In view of this, the term “principal’, which is used in other jurisdictions
including New South Wales and Queensland, ought to be preferred to donor or
appointer.”*®

Suggestions for a name for those appointed to act for another under a power of
attorney were ‘attorney’,**® ‘nominee’®° or ‘representative’.”® One participant

expressed concern that ‘attorney’ could be confused with a lawyer.?

Some participants thought it would be useful to maintain the distinction between a
‘guardian’ and an ‘attorney’ in order to highlight their different roles.”® Dr John
Chesterman, OPA’s Manager of Policy and Education, told the Committee that this
would also retain synergies with guardians appointed by VCAT who have similar
powers to those appointed under enduring powers of attorney (guardianship).?*

The Committee agrees that there should be simple and consistent terminology for the
parties to a power of attorney document. This will reduce confusion and make the
use of these documents and powers less intimidating for lay people. The Committee
believes that the person making a power of attorney should be called a “principal’.
This avoids the connotations associated with ‘donor’ and emphasises that the person
is appointing someone else to act on their behalf.

21 Guardianship and Administration Act 1986 (Vic) s 3.

222 Medical Treatment Act 1988 (Vic) ss 3, 5A(4).

23 For example, State Trustees Limited, Submission 58, 22; John Chesterman, Transcript of evidence, above n
187, 2-3.

Ministerial Advisory Council of Senior Victorians, Submission 48, 2; Australian Association of
Gerontology Inc, Submission 15, 1; Palliative Care Victoria, Submission 70, 1; St Vincent’s Hospital,
Submission 19, 2.

Murray Mallee Community Legal Service, Submission 22, 2.

246 Office of the Public Advocate, Submission 9, 10.

4T Ministerial Advisory Council of Senior Victorians, Submission 48, 2.

248 Office of the Public Advocate, Submission 9, 10. See also John Chesterman, Transcript of evidence,
above n 187, 2-3; Powers of Attorney Act 2003 (NSW) s 3; Powers of Attorney Act 1998 (QId) sch 3.
Ministerial Advisory Council of Senior Victorians, Submission 48, 2.

Phillip Hamilton, Submission 7, 2.

5L |pid.

%2 |pid.

23 Murray Mallee Community Legal Service, Submission 22, 2; Office of the Public Advocate, Submission 9, 10.
% John Chesterman, Transcript of evidence, above n 187, 9.
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Case study 2: ‘He was aware that she did not know what she was signing’%>°

The principal was an 83 year old woman. Medical assessments described her as
having ‘dementia with severe cognitive impairment’ and ‘multiple medical
conditions’. Her son, A, had cared for her at home for many years, with additional
support services supplied by Baptcare, a not-for-profit organisation. Baptcare applied
to VCAT for a guardianship order because A had restricted Baptcare officers’ access
to the principal. A applied to be appointed as both his mother’s guardian and
administrator. A’s sisters, B and C, claimed A had prevented them from visiting their
mother at home, ‘opposed his appointment’, and sought to be appointed joint
guardians.

Eight months prior to the hearing the principal had signed an enduring power of
attorney (financial), an enduring power of attorney (medical treatment) and an
enduring power of attorney (guardianship) all appointing A to act on her behalf. A’s
solicitors informed VCAT that they considered these documents invalid, as the
principal did not have capacity at the time of signing. The enduring power of
attorney (medical treatment) included a note by A’s GP that the principal was
‘unable to make decisions about her medical treatment and that she was of
insufficiently sound mind to understand the importance of the document’.

VCAT found that A was ‘unclear about the nature and purpose’ of the enduring
powers of attorney (financial) and enduring powers of attorney (guardianship), but
that he did initially believe they were ‘valid’ and ‘gave him the authority to reject
Baptcare’s involvement’.

In the application for guardianship and administration VCAT was not asked to make
a declaration on the enduring powers. However the Tribunal felt it was essential to
make a declaration because the conflict between the siblings meant it was ‘important
that there be no doubt in future about the status of the enduring powers’. VCAT held
that all three enduring powers were invalid as the principal ‘lacked capacity to make
them’.

VCAT found that A was unsuitable to be appointed as a guardian for a range of
reasons, including that he made the principal sign the enduring powers of attorney
and other financial documents when ‘he was aware that she did not know what she
was signing’. VCAT appointed the Public Advocate as guardian and State Trustees
as administrator.

The Committee notes arguments that there are historical and practical reasons for
maintaining the distinction between those appointed under an enduring power of
attorney (financial) and an enduring power of attorney (guardianship). However, the
Committee believes that simple and consistent terminology will promote wider
understanding of powers of attorney. Therefore, the Committee recommends that all
people appointed to act for another person under a power of attorney document
should be called ‘representatives’. This is a plain English word which emphasises
that the person is representing the principal’s interests.

%% DM (Guardianship) [2009] VCAT 1705.
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Again this terminology should be used consistently in the legislation and documents,
as well as in all information and educational materials about powers of attorney.

The Committee draws the Government’s attention to suggestions by Inquiry
participants that the names of parties to enduring powers of attorney (medical
treatment) should be consistent with those of parties to non-enduring and other types
of enduring powers of attorney.

Recommendation 5: Consistent names for parties to a power of attorney
The Committee recommends the Powers of Attorney Act:

a) call a person who creates all types of powers of attorney a “principal’

b) call a person appointed to exercise powers under all types of powers of
attorney a ‘representative’.

3.4 Keeping the legislation relevant and effective
into the future

In this chapter the Committee has recommended the introduction of a new stand-
alone Powers of Attorney Act in Victoria to provide a single legislative framework
for all general (non-enduring) powers of attorney, enduring powers of attorney
(financial) and enduring powers of attorney (guardianship). Throughout the rest of
this report the Committee makes specific recommendations about the contents of that
legislation and about how it should be implemented and supported.

The Committee considers there are two factors that ensure the successful
introduction and ongoing operation of any new legislation. The first is that the new
statute must be well promoted, especially to those who are particularly impacted by
the changes. This is discussed in chapter nine. Secondly, it is important that the
legislation is monitored and evaluated to ensure that it is operating effectively. The
Committee suggests that the Powers of Attorney Act should be regularly reviewed to
ensure it is meeting its aims and providing an effective mechanism to enable
Victorians to plan for their future financial, lifestyle and health care needs.

Recommendation 6: Reviewing the Powers of Attorney Act

The Committee recommends the Victorian Government commission an evaluation of

the new Powers of Attorney Act after it has been in operation for five years, to
determine whether it has been effective in meeting its objectives.
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Case study 3: Unsuitable representative did not act in principal’s best
interests®®

The principal was an 81 year old man with dementia, who had two daughters, A and
B. A lived with the principal for a number of years and helped manage his financial
affairs. In September 2006 the principal had a stroke and was admitted to hospital
where doctors found that he could not “make reasonable decisions’. He had signed an
enduring power of attorney (financial) but it could not be found, so a hospital social
worker applied for the appointment of an administrator. VCAT appointed A as her
father’s administrator.

As administrator A was required to lodge a Financial Statement and Plan with
VCAT. A lodged two plans, both of which VCAT found to be ‘deficient’. In March
2007 VCAT revoked A’s appointment as administrator and appointed State Trustees
instead.

State Trustees requested A hand over the financial information it needed to run her
father’s affairs. A refused to cooperate and instead threatened State Trustees with
legal action. State Trustees found that A had withdrawn over $1 200 000 from her
father’s investment accounts and “at least some’ of that money had been paid into her
superannuation fund.

In July 2007 A and B sought a rehearing of the order appointing State Trustees as
administrator and B also applied for a guardianship order. A provided VCAT with
three enduring powers of attorney her father had made appointing her as his
representative: an enduring power of attorney (financial) and an enduring power of
attorney (guardianship) dated 6 June 2006, and an enduring power of attorney
(financial) dated 20 June 2006. It was not clear why the principal had created two
similar enduring power of attorney (financial) documents within a short space of
time. State Trustees gave VCAT a copy of an enduring power of attorney (financial)
made in 1994 in which the principal appointed — in descending order — his wife, or
his other daughter B, or State Trustees.

VCAT found the 20 June enduring power of attorney (financial) invalid as it did not
contain the witnesses’ certificate stating that the principal signed the document freely
and voluntarily and that the principal appeared to have the required capacity to create
an enduring power of attorney (financial). VCAT found that the enduring power of
attorney (financial) and enduring power of attorney (guardianship) made on 6 June
met the formal requirements. A ‘could not explain why there would be an apparently
invalid EPA [enduring power of attorney] made after an apparently valid one’.
VCAT also considered the principal’s capacity to create a power of attorney. VCAT
found that the principal had underlying dementia that left him without capacity by
late 2006, and this ‘cast some doubt’ on the 6 June document. As it was not certain
that the principal lacked capacity by mid-2006, VCAT found the documents to be
valid.

%6 TQ (Guardianship) [2007] VCAT 1300.
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However, VCAT revoked both the enduring power of attorney (financial) and the
enduring power of attorney (guardianship) made on the 6 June 2006 as A had not
acted in the principal’s best interests. VCAT found that A’s conduct, including her
deficient Financial Statement and Plan documents and her dealings with State
Trustees, showed that she ‘fundamentally misunderstood the role of someone
authorised to manage another’s financial affairs’ and that she was ‘unable’ to
satisfactorily act as her father’s representative.

VCAT found that the enduring power of attorney made in 1994 was valid and that B
was entitled to act as a representative, given that the principal’s wife was in an aged
care facility and not capable of doing this. VCAT found that ‘reinstating the 1994
EPA ... was less restrictive than making an administration order’. VCAT also
appointed B to act as the principal’s guardian.
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Chapter 4: Creating a power of attorney

A power of attorney is created by the execution of a formal written document. The
Committee heard that the current requirements for making a power of attorney are
complicated and may discourage people from using these arrangements. This chapter
considers the formal requirements for creating powers of attorney and examines how
these can be streamlined to make powers of attorney simpler and more accessible to
members of the community, while at the same time providing sufficient protection
against abuse.

4.1  Simplifying formal requirements  while
protecting against abuse

Many participants in this Inquiry told the Committee that making a power of attorney
should be as straightforward as possible. Professor Terry Carney, Professor of Law at
the University of Sydney, told the Committee, ‘Ease of access is certainly critical.
When you are thinking about ease of access it is the most straightforward and least
number of formalities, or rather “perceived barriers’, which is critical.”®’

The Committee heard that lengthy, complicated forms and the need to sign more than
one document causes confusion for many people. Many of the recommendations in
this chapter focus on streamlining and simplifying the current forms and witnessing
requirements, as well as making more information available to ensure that the
process is as user-friendly as possible.

However, while emphasising the need to make powers of attorney easy to use, many
participants also advocated for stronger safeguards to make sure that a principal
understands the implications of the documents he or she is signing, as well as to
ensure that the principal is signing the document voluntarily.

While there is little research about the nature of abuse of powers of attorney,
evidence to the Committee suggested that abuse of validly executed documents is
more prevalent than forgery or undue pressure at the time a document is created. The
submission of the Office of the Public Advocate (OPA) stated:

OPA’s experience is that EPA [enduring power of attorney] abuse far more often
involves abuse of a validly executed EPA than it involves either the fraudulent
execution of an EPA or the knowing misuse of a superseded EPA, though these
forms of abuse do occur. %%

Nevertheless, abuse does sometimes happen at the time powers of attorney are
created, as illustrated by the case studies set out in this chapter. While participants
generally supported strengthening execution requirements to protect against abuse,

57 Terry Carney, Professor of Law, The University of Sydney, Transcript of evidence, Melbourne,

1 October 2009, 2.
Office of the Public Advocate, Submission 9, 7. See also John Chesterman, Manager, Policy and Education,
Office of the Public Advocate, Transcript of evidence, Melbourne, 22 October 2009, 8.
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many also acknowledged that improving formality requirements may be a
disincentive for people to make these documents.?*

In this chapter the Committee aims to achieve a balance between ensuring that
members of the community can create powers of attorney relatively easily and
providing appropriate safeguards against abuse at the time a power of attorney
document is made. Mechanisms to address abuse of documents after they have been
executed are discussed in chapter seven.

4.2  Forms for creating powers of attorney

4.2.1 Issues with multiple power of attorney forms

At present there are three separate forms for creating general (non-enduring) powers
of attorney, enduring powers of attorney (financial) and enduring powers of attorney
(guardianship). A separate form again is required to create an enduring power of
attorney (medical treatment). The Take control kit produced by OPA and Victoria
Legal Aid provides information about the different types of powers of attorney and
sets out forms for creating all four types of powers.

The Committee heard that the number of separate forms is confusing for members of
the community, particularly as many people create the different types of powers of
attorney at the same time. Commercial law firm Hunt & Hunt observed that even
more sophisticated clients struggle with the concept of having to sign multiple power
of attorney documents and commented:

Quite often the client is overwhelmed by the need to complete 3 separate documents
to achieve their future financial, lifestyle and healthcare needs ... The process is
supposed to simplify their financial, lifestyle and healthcare needs for the future, not
confuse them.?®

Ms Rosemarie Draper, Aged Services Development Officer (Equity and Access)
with the New Hope Foundation, told the Committee about her experience assisting
her parents to make powers of attorney:

Even doing powers of attorney with my parents was so complicated. Even though |
know all about it, when | actually sat down and did the practical thing in doing the
documents — they are different; one document needs to have a statutory sort of
witness and others do not — it was just a nightmare. | can remember thinking why
is it not just one form with all the different powers of attorney so that you can tick
the ones you want to assign to different people? It was just crazy.?*

Several submissions highlighted that many members of the community do not
understand the difference between the various documents and the powers they

2% John Chesterman, Transcript of evidence, above n 258, 7; Terry Carney, Transcript of evidence,

above n 257, 2.

Hunt & Hunt, Submission 24, 1. See also Alzheimer’s Australia Vic, Submission 32, 3; Jeni Lee, Submission
57, 1; Federation of Community Legal Centres (Victoria) Inc, Submission 47, 2; Seniors Rights Victoria,
Submission 38, 19; State Trustees Limited, Submission 58, 4-5.

Rosemarie Draper, Aged Services Development Officer (Equity & Access), New Hope Foundation,
Transcript of evidence, Melbourne, 30 March 2010, 9.

260

261

52



Chapter 4: Creating a power of attorney

confer, thinking that ‘if they have one, they have them all’.?®> Other participants
suggested the current arrangements discourage some people from making powers of
attorney and that more streamlined documentation may encourage increased use of
powers of attorney.?®®

The Committee also received evidence that having multiple differing power of
attorney forms may increase the risk that the documents are incorrectly drafted. The
Respecting Patient Choices — Advance Care Planning Program at Northern Health
wrote that it observes ‘frequent errors’ in enduring powers of attorney (medical
treatment) documents, with lawyers often modelling these on the enduring power of
attorney (financial).?*

4.2.2 Consolidating power of attorney forms

Many Inquiry participants argued that power of attorney forms should be
consolidated and suggested a number of possible models.

One form for creating all enduring powers of attorney

The most widely supported option was to combine all enduring powers of attorney
into one document.?® A number of jurisdictions, including Queensland and the
Australian Capital Territory (ACT) have such a combined form.?® Queensland has a
long form to permit the appointment of different representatives with different
powers and a short form where the same representative or representatives are given
powers in relation to both financial and personal/health matters. The ‘long form’ is
made up of two forms, one for appointing a representative in relation to personal and
health matters, and the other for appointing an attorney for financial matters.

%2 Ministerial Advisory Council of Senior Victorians, Submission 48, 1. See also Julian Gardner,

Submission 21, 3; Sue Field, NSW Trustee and Guardian Fellow in Elder Law, University of Western
Sydney, Submission 61, 1.

Julian Gardner, Submission 21, 3; Alzheimer’s Australia Vic, Submission 32, 3; Law Institute of Victoria,
Submission 41, 5.

Respecting Patient Choices — Advance Care Planning, Submission 13, 1. See also Australian & New Zealand
Society for Geriatric Medicine, Victorian Division, Submission 29, 1-2.

Law Institute of Victoria, Submission 41, 6; Elder Rights Advocacy, Submission 63, 2; Federation of
Community Legal Centres (Victoria) Inc, Submission 47, 2; Office of the Public Advocate, Submission 9, 11;
State Trustees Limited, Submission 58, 5; Mental Health Legal Centre Inc, Submission 59, 3-4; Robert C
Bolch, JP, Submission 3, 4; Ronald T Jones, JP, Submission 2, 1; Association of Independent Retirees (AIR)
Ltd (Victorian Division), Submission 12, 3; Julian Gardner, Submission 21, 5; Murray Mallee Community
Legal Service, Submission 22, 1-2; Hunt & Hunt, Submission 24, 2, 4; Royal District Nursing Service,
Submission 25, 2; St Vincent’s Hospital, Submission 19, 5; Australian & New Zealand Society for Geriatric
Medicine, Victorian Division, Submission 29, 2; National Seniors Australia, Submission 54, 1-2; Ministerial
Advisory Council of Senior Victorians, Submission 48, 2; Latrobe Regional Hospital, Submission 44, 3;
Carers Victoria, Submission 65, 13; Peter MacCallum Cancer Centre, Submission 20, 1; Seniors Rights
Victoria, Submission 38, 20; Rosemarie Draper, Aged Services Development Officer (Equity & Access),
New Hope Foundation, Submission 72, 1; Australian Greek Welfare Society, Submission 74, 2.

Department of Justice and Attorney-General, Queensland Government, Enduring power of attorney: Long form
(‘Long form’) Form 2, Queensland Powers of Attorney Act 1998 (Section 44(1)) (2002); Department of
Justice and Attorney-General, Queensland Government, Enduring power of attorney: Short form (‘Short
form’) Form 3, Queensland Powers of Attorney Act 1998 (Section 44(1)) (2003); ACT Government,
Enduring power of attorney under the Powers of Attorney Act 2006 (2009).
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National Seniors Australia drew the Committee’s attention to the combined form in
the ACT commenting, ‘The powers of the attorney or attorneys are all recorded in
the one document, which appears to result in less confusion for the donor.”?*’

Aged & Community Care Victoria submitted that a consolidated document would
highlight that there are different types of powers that can be entrusted to different
representatives, thus reinforcing to principals, representatives and third parties that
there are limits on the representatives’ powers.?® The former Victorian Public
Advocate, Mr Julian Gardner, observed that consolidating enduring powers of
attorney into one form would ensure that principals ‘did not mistakenly believe that
they had made all necessary provisions by signing only one of the existing

documents’.?%°

Most participants who advocated for a consolidated enduring power of attorney
form, supported including enduring powers of attorney (medical treatment) in this
form.?"®

However, there was not universal support for combining enduring power of attorney
documents. MF Spottiswood, a solicitor specialising in estate planning, favoured
keeping the current separate documents. He argued that the consolidated documents
in other jurisdictions, for example Queensland, are too long and complex and that it
is far easier for his clients, particularly elderly people, to understand stand-alone
documents.?"

While supporting the introduction of a consolidated document comprising a single
form or package of forms for creating enduring powers, State Trustees asserted that a
stand-alone enduring power of attorney (financial) document should be retained as
that is the document most commonly requested by its clients. State Trustees’ Senior
Corporate Lawyer, Mr Alistair Craig, told the Committee, “To compel people to
combine a guardianship form with the financial form is probably adding, in most
cases, more material to the document than would be necessary.’?"

Some other participants who supported a combined enduring power of attorney
document suggested that it might be too complex to have a single form when the

%67 National Seniors Australia, Submission 54, 2. See also Jill Linklater, Policy and Advocacy Officer,

Alzheimer’s Australia Vic, Transcript of evidence, Melbourne, 22 October 2009, 2; Mental Health Legal

Centre Inc, Submission 59, 3-4.

Aged & Community Care Victoria, Submission 53, 6. See also Paul Zanatta, Manager, Community Care,
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14 December 2009, 2; Julian Gardner, Transcript of evidence, Melbourne, 1 October 2009, 7.

Julian Gardner, Submission 21, 5.

Law Institute of Victoria, Submission 41, 6; Elder Rights Advocacy, Submission 63, 2; Federation of

Community Legal Centres (Victoria) Inc, Submission 47, 2; Office of the Public Advocate, Submission 9, 11;
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Hospital, Submission 44, 3; Peter MacCallum Cancer Centre, Submission 20, 1.

211 MF Spottiswood, Submission 45, 2.

212 Alistair Craig, Senior Corporate Lawyer, State Trustees Limited, Transcript of evidence, Melbourne, 22
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principal wishes to appoint different representatives for different powers and
recommended separate forms in those circumstances.?”

A separate general (non-enduring) power of attorney form?

Some submissions argued that members of the community do not understand the
distinction between general (non-enduring) powers of attorney and enduring powers
of attorney (financial). Alfred Health highlighted this confusion:

There is often a lack of understanding by patients and appointees regarding the
different roles of the POA [general (non-enduring) power of attorney] and EPOA
[enduring power of attorney]. Patients and appointees often fail to realise that when
a patient has lost capacity, a POA no longer applies and an EPOA is required to
make decisions. Patients and appointees often express dissatisfaction with the
reaction of hospital staff in not acting in accordance with the powers expressed in
the documents, even after staff explain that the documents do not apply.?™

Participants suggested that general (non-enduring) powers of attorney could be
combined with the enduring power of attorney (financial) document®”® or the
combined enduring power of attorney document discussed in the previous section.?®
Others argued for the maintenance of a separate general (non-enduring) power of
attorney document.

The Victorian Bar suggested that a combined form for creating general (non-enduring)
and enduring powers of attorney (financial) ‘may to a large extent ameliorate the
difficulties that arise in ascertaining the point at which a person loses capacity in the
context of activation of an Enduring Power of Attorney ...”%’" The Bar proposed that
a separate general (non-enduring) power of attorney document could be retained as
an alternative choice for people not wishing to use the combined document.?’

However, some participants strongly argued that a separate general (non-enduring)
power of attorney document needs to be retained. The Federation of Community
Legal Centres’ submission stated, ‘Overzealous ‘streamlining’ of formerly distinct
powers may increase confusion about the effects of the various instruments.”?”® The
Federation’s Policy Officer, Ms Lucie O’Brien, told the Committee, “We think the
degree of difference in the legal ramifications between an enduring power and a
general power justifies there being separate forms to try to make sure that people
understand the significant difference between those two instruments.””®® The

23 John Chesterman, Transcript of evidence, above n 258, 7; Paula Chatfield, Legal Counsel, St Vincent’s

Hospital, Transcript of evidence, Melbourne, 14 December 2009, 4-5; Latrobe Regional Hospital,

Submission 44, 3.
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Federation’s preferred approach is one form for creating a general (non-enduring)
power of attorney and another form for creating all types of enduring powers of
attorney.

In New South Wales there is a single form to create both a general (non-enduring)
power of attorney and an enduring power of attorney (financial). If the principal
wishes the power to operate as a non-enduring power he or she must cross out a
clause stating that the power will continue to be effective when the principal has
impaired decision-making capacity.®® A recent review in that state identified
widespread confusion about the combined document and recommended separate
forms for creating general (non-enduring) powers of attorney and enduring powers of
attorney (financial).?*

The Association of Independent Retirees’ submission suggested that the general
(non-enduring) power of attorney form should highlight that these powers cease to
operate if a principal has impaired decision-making capacity: ‘A positive
acknowledgment of this fact on the document would encourage the donor to consider
the consequences of a loss of capacity. This may help ensure that proper Enduring
Powers of Attorney are also executed as a precautionary measure.’?®*

A single form for creating enduring powers of attorney
guardianship and medical treatment

Three participants argued for consolidating the forms for creating enduring powers of
attorney (guardianship) and enduring power of attorney (medical treatment), given
the overlapping powers of representatives appointed under these documents.”®*

Consolidating power of attorney forms — The Committee’s view

The Committee believes that the multiplicity of power of attorney forms causes
unnecessary confusion for members of the community who wish to make these
arrangements. This is particularly an issue because many people create these powers
at the same time. Consolidating and simplifying these documents may encourage
their wider use in Victoria.

The evidence presented to the Committee demonstrates there is a need to continue to
distinguish between powers in relation to financial and guardianship matters, as
principals often want to give different types of powers to different people. The
Committee’s view is that there should be one consolidated document comprising a

Committee, Law Institute of Victoria, Transcript of evidence, Melbourne, 1 October 2009, 11; Laura Helm,
Policy Adviser, Law Institute of Victoria, Transcript of evidence, Melbourne, 1 October 2009, 11;
Law Institute of Victoria, Submission 41, 6; Elder Rights Advocacy, Submission 63, 2; Murray Mallee
Community Legal Service, Submission 22, 1.

Department of Lands, New South Wales, Powers of attorney in New South Wales (2005), cl 2.

Land and Property Management Authority, New South Wales, Review of the Powers of Attorney Act 2003,
undertaken by the Land and Property Management Authority on behalf of the Hon. Tony Kelly, MLC,
Minister for Lands, October 2009 (2009), 9, 16. See also Standing Committee on Social Issues, Substitute
decision-making for people lacking capacity Report 43, New South Wales Legislative Council (2010), 118.
Association of Independent Retirees (AIR) Ltd (Victorian Division), Submission 12, 4.
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single form or package of forms for creating enduring powers in relation to financial
and guardianship matters. This document should clearly set out the different types of
powers that may be granted and be flexible enough to enable principals to appoint
different representatives for each type of power. It should also allow principals to
make individual arrangements if they wish to, for example, delegating only limited
specific powers to a representative. The ability of principals to limit or specify
representatives’ powers is discussed in detail in chapter six.

A consolidated document will help increase the awareness of principals,
representatives and third parties about the divisions in powers and alert principals to
the need to make the different appointments to ensure that all their future needs are
met. The consolidated document could be designed either as a single form, or as a
package comprising separate forms, such as the Queensland long form.

The Committee recognises that developing a consolidated document that is simple
but flexible will be difficult. There was some concern that a consolidated document
may become overly complicated when different representatives are appointed for
different powers. However, the Committee believes that the creation of a single
enduring document is important for the simplification of enduring powers of attorney
in Victoria. Issues such as document complexity should be addressed by the form
design. This is discussed in the next section.

Many participants identified the need for the enduring power of attorney (medical
treatment) to be included in a consolidated enduring power of attorney document.
This is outside the terms of reference for this Inquiry, but the Committee draws this
issue to the Government’s attention.

The Committee notes there were calls to abolish the general (non-enduring) power of
attorney document or incorporate it within a form for creating enduring powers.
However, the Committee believes general (non-enduring) powers of attorney have a
use for people wanting to make specific and short-term arrangements, for example,
those who wish to appoint someone to do their banking or complete a property
settlement on their behalf while they are travelling. Therefore, the Committee
recommends the general (non-enduring) power of attorney should be retained as a
separate document. The form for creating the general (non-enduring) power should
clearly identify the limitations of this power.

Recommendation 7: Consolidated enduring powers of attorney document

The Committee recommends the Victorian Government develop a consolidated
document comprising a single form or package of forms for creating enduring
powers of attorney (financial) and enduring powers of attorney (guardianship). This
should allow different representatives to be appointed for different powers.

Recommendation 8: General (non-enduring) power of attorney form

The Committee recommends the Victorian Government develop a new form for
creating general (non-enduring) powers of attorney. This form should highlight that
the power ceases to operate when a principal has impaired decision-making capacity.
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4.2.3 Making power of attorney forms user-friendly

Participants in the Inquiry warned the Committee that creating easy-to-use power of
attorney forms, particularly a consolidated document, will be challenging. They
identified a number of problems with both the current Victorian documents and the
consolidated documents used in other jurisdictions. In this section the Committee
identifies a number of specific matters that should be considered in the design of the
new forms and recommends a process for developing the new documents.

Length

Some participants expressed the view that the current forms for creating gowers of
attorney in Victoria, which are up to five pages in length, are too long.?®® Others
were critical of the length of consolidated forms that have been introduced in other
jurisdictions. For example, the Queensland enduring power of attorney document has
a long form, which is 24 pages in length, and a short form, which is 20 pages.?*

State Trustees’ submission stated that long forms may deter people from creating
powers of attorney because:

in our experience, many elderly clients find it distressing and confusing to be
stepped through lengthy documents, no matter how well presented the document is.
Lengthy documents also place additional burdens on attorneys and bodies such as
financial institutions that have to deal with attorneys.*®

State Trustees submitted that the form should be no longer than four pages, while
Southport Community Legal Centre opined it should not be more than two pages.*®

A recent comprehensive review of powers of attorney in South Australia suggested
that the Queensland model of long and short forms could be useful, with long forms
used when a principal wishes to include detailed instructions or wishes.?*® However,
this approach was not supported by participants in this Inquiry. Ms Paula Chatfield,
St Vincent’s Hospital’s Legal Counsel, expressed concern about using long and short
forms, pointing out that it requires a person ‘to work out which one was the correct
form to use. | would think, automatically, a member of the public is going to opt for

the short form, because it is easier to understand possibly’.?°

Another approach has been taken in the UK. New forms introduced in that
jurisdiction following an extensive consultation process provide continuation sheets
which can be added to the form to allow additional information to be inserted.?*
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Language

Many members of the community complete power of attorney forms without the help
of a professional, such as a lawyer. Submissions noted that forms should be in plain
English, use simple, consistent language and be easy to understand.**?

At present the standard forms for creating powers of attorney are available in English
only. Several submissions suggested that these documents, and accompanying
information and educational materials, should also be available in community
languages.”*®

Format

Victoria Legal Aid stressed that the forms should comply with Australian standards
to maximise readability and ease of use.?*

Other Inquiry participants highlighted that all power of attorney documents and
accompanying information and education materials should be in a single format to
help promote awareness and recognition. For instance, Ms Diane Tate, the Director
of Financial Services, Corporations, Community Policy at the Australian Bankers’
Association, told the Committee it was important for documents to have the same
‘look and feel” because it would help bank staff recognise and interpret them. >

Some participants also emphasised that the forms should be easy to fill in, with
guidance material to help the principal complete the form.?*® However, in the
interests of keeping the forms to a minimal length, State Trustees suggested
providing more detailed information in a separate guide.?” Recent consultation
about proposed new forms in the UK found having guidance material in the margin
of the forms was helpful for people completing the forms.?® That consultation also
found significant tension between ensuring that appropriate information is contained
in the forms and keeping the forms short and simple.?*

The current Victorian forms require principals to cross out sections that do not apply,
for example, if they do not wish to impose conditions or limitations on the power or
to revoke previous power of attorney documents. Some participants preferred a ‘tick
box’ format. Ms Tate stated that the Australian Bankers’ Association’s preference
was for a form that requires principals to opt in rather than opt out as, ‘It focuses

%2 Victoria Legal Aid, Submission 42, 3; Financial Planning Association of Australia Ltd, Submission 49, 1;

Alzheimer’s Australia Vic, Submission 32, 4. See also Land and Property Management Authority, New
South Wales, above n 282, 16.
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people’s minds on what powers are actually in place and what authority that attorney
actually has.”®

Privacy

The South Australian review identified privacy concerns with consolidated power of
attorney documents. In particular, if a principal has recorded detailed instructions or
wishes in a power of attorney document, he or she would not like these shared
unnecessarily — for example a principal would not like information about lifestyle
choices to be made available to bank staff.*** The report suggested that these issues
could be addressed by sensible form structure, for example having a cover page with
all the formal details, with specific instructions provided on separate pages. No
participants in the current Inquiry raised this issue.

Developing new power of attorney forms

The experiences in other jurisdictions indicate that the design of power of attorney
forms can be extremely challenging.

The UK Ministry of Justice conducted an extensive consultation process, including
testing the proposed new forms, prior to the introduction of new power of attorney
forms in late 2009.3? The South Australian review identified the need to adopt a
collaborative approach to designing new power of attorney forms, involving
representatives of the health and legal sectors, as well as seniors and culturally and
linguistically diverse communities, to ensure that the forms meet the needs of a range
of users. It also suggested that the proposed power of attorney documents be tested
prior to implementation and evaluated after they have been in use for between one
and two years.*%

Making power of attorney forms user-friendly — The Committee’s
view

Simplifying power of attorney documents may encourage people to create powers of
attorney and may reduce errors in the drafting and execution of these documents. The
Committee believes it is important for forms to be short and simple, written in plain
English and provide the information needed to complete the forms. The forms should
also be drafted in a way that protects the principal’s privacy, where he or she has
made specific instructions or outlined wishes.

The forms and all other information and educational materials should be designed
with a consistent look to promote recognition of these documents. In the interests of

30 Diane Tate, Transcript of evidence, above n 295, 7. See also lan Gilbert, Director, Retail Policy, Australian

Bankers’ Association Inc, Transcript of evidence, Melbourne, 17 December 2009, 7; Hunt & Hunt,
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keeping the forms simple and easy to use, the Committee believes that information
not necessary for the completion of the form should be contained in a separate guide
for principals. This is discussed later in the chapter.

The task of developing new power of attorney documents will be extremely
challenging. The Committee believes that a collaborative approach should be taken,
involving people from the full range of sectors that have participated in this Inquiry.
The draft forms should be widely tested before they are introduced. This process will
help ensure that the new forms meet the needs of users and that any potential
problems are identified at an early stage.

In the previous chapter the Committee recommended the evaluation of the new Powers
of Attorney Act after it has been in operation for five years. However, the Committee
believes that the proposed new standard form documents need to be evaluated after
only two years, given that they are pivotal to the success of the new regime.
Following this initial evaluation, the forms should be the subject of ongoing review.

The Committee believes it is also important to ensure that the standard form
documents are accessible to all members of the community. The approved forms and
all accompanying information and educational materials should be available in a
range of community languages. To promote widespread acceptance by service
providers, the translated forms should be in a bilingual format, including both
English and the particular community language.

Recommendation 9: Developing new power of attorney forms
The Committee recommends the Victorian Government:

a) in consultation with a wide range of stakeholders, including members of the
community and representatives from the legal profession, the health and
community sectors, seniors organisations and culturally and linguistically
diverse communities, draft new power of attorney forms that are short,
simple, written in plain English and provide appropriate information about
how to complete the forms. The forms should have a consistent design

widely test the draft power of attorney forms

review the new power of attorney forms two years after they are
implemented, and every five years thereafter.

Recommendation 10: Producing power of attorney forms and accompanying
information in community languages

The Committee recommends the Victorian Government:

a) make the new power of attorney forms available in a range of community
languages. The translated forms should be in a bilingual format, including
both English and each community language

make all information and educational materials about powers of attorney
available in a range of community languages.
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4.2.4 Should it be mandatory to use the standard forms?

The Committee heard that some legal practitioners prefer to draft their own forms,
rather than use the prescribed forms. For example, law firm Hunt & Hunt submitted
that the new regime should:

Allow practitioners to draft the enduring power of attorney document to
accommodate the client’s wishes rather than being limited to a prescribed form.
There may be specific needs that the client requires which may not be considered in
the prescribed form. 3"

State Trustees suggested that those drafting powers of attorney should be able to omit
text that is not required, in order to keep the documents short and simple.*®

Under the current legislation an enduring power of attorney (financial) is required to
be in the approved form, while it is sufficient if the general (non-enduring) power of
attorney and the enduring power of attorney (guardianship) are ‘to the effect’ of the
scheduled form.>®

Evidence suggested that allowing forms to be individualised may increase the risk of
drafting errors. For example, the Australian & New Zealand Society for Geriatric
Medicine informed the Committee ‘we often come across documents, which appear

to be drafted “ad hoc” with regard to wording and format’.%"’

Some jurisdictions require all powers of attorney to be in the approved form, for
example, Queensland and the UK.**®® The South Australian review found, ‘The value
of a consistent recognisable form outweighs the convenience of individual
versions.” 3%

The Committee believes that it is important to adopt a single regime for creating
powers of attorney to promote maximum awareness of the documents. It is of the
view that the forms should be developed to be as flexible as possible so that they can
be personalised for each principal. However, the Committee believes that all powers
of attorney should be in the prescribed form.

Recommendation 11: Powers of attorney to be in the prescribed form

The Committee recommends the Powers of Attorney Act provide that all powers of
attorney made under the Act must be in the prescribed form.

4.2.5 Where should the prescribed forms be located?

The official forms for creating different types of powers of attorney are currently in
separate locations. The general (non-enduring) power of attorney form is set out in a
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Hunt & Hunt, Submission 24, 4. See also Financial Planning Association of Australia Ltd, Submission 49, 1-3.

State Trustees Limited, Submission 58, 6.

%06 Instruments Act 1958 (Vic) ss 107(1), 123(1); Guardianship and Administration Act 1986 (Vic) s 35A(2).

%7 Australian & New Zealand Society for Geriatric Medicine, Victorian Division, Submission 29, 1. See also
Respecting Patient Choices — Advance Care Planning, Submission 13, 1.

%08 powers of Attorney Act 1998 (Qld) ss 11, 44(1); Mental Capacity Act 2005 (UK) ¢ 9 sch 1 ¢l 1(1).

309 Advance Directives Review Committee, above n 289, 27.
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schedule of the Instruments Act 1958 (Vic), the enduring power of attorney
(financial) form is approved by the Secretary of the Department of Justice and
published in the Government Gazette, and the form for creating an enduring power
of attorney (guardianship) is in a schedule of the Guardianship and Administration
Act 1986 (Vic).*® Copies of all three forms, plus the form for creating an enduring
power of attorney (medical treatment) are set out in the Take control kit.*"*

Some participants suggested that the official documents should all be in one central
location. In particular, participants commented that the approved enduring power of
attorney (financial) document is difficult to locate. Southport Community Legal
Service’s submission observed that the approved form is not available on the
Department of Justice’s website, and there is no indication that the template form
published on OPA’s website is the official document.®*? The Committee located the
approved form by searching the Government Gazette.

All participants who commented on this issue agreed that the forms should be located
in legislation. Southport Community Legal Service expressed concern that a gazetted
form might be changed without their lawyers being aware of it, whereas ‘we are
much more aware of changes made to the Act’.*** The Service noted there is nothing
in the form that would require amendment on a regular basis.

The Committee agrees that the official forms for all of the powers of attorney under
review should be in a central, easy-to-find location. The Committee believes that
legislation is the best place for these forms. This would make the forms easy to find,
reducing the risk of people using incorrect or outdated forms. The introduction of a
consolidated Powers of Attorney Act, as recommended in chapter three, will allow
these forms to be housed within the statutory framework that governs their use.

The Committee hopes that the location of the forms in legislation will reduce the risk
of drafting errors and ensure that regular users such as legal services are alerted when
there are changes to the form. The Committee notes that the form for creating an
enduring power of attorney (medical treatment) will continue to be separately located
in the Medical Treatment Act 1988 (Vic). The Committee draws the Government’s
attention to the fact that this may confuse members of the community.

Recommendation 12: Location of prescribed power of attorney forms

The Committee recommends the Powers of Attorney Act set out the forms for

creating general (non-enduring) powers of attorney, enduring powers of attorney
(financial) and enduring powers of attorney (guardianship).

%0 gSee Instruments Act 1958 (Vic) s 125ZL, sch 12; Victorian Government, ‘The Instruments (Enduring
Powers of Attorney) Act 2003 - Approved forms’ (2004) G9 Victoria Government Gazette 437, 437-441,
Guardianship and Administration Act 1986 (Vic) sch 4 form 1.

Victoria Legal Aid and Office of the Public Advocate, Take control: A kit for making powers of attorney and
guardianship 10th edition (2007), 34-52. Note the form for creating an enduring power of attorney (medical
treatment) is found in the Medical Treatment Act 1988 (Vic) sch 2.

Southport Community Legal Service Inc, Submission 43, 2.

Ibid. See also Paul Zanatta, Transcript of evidence, above n 268, 5.
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4.2.6 Making power of attorney forms widely available

The Committee was not able to obtain data about the extent to which powers of
attorney are currently created without legal assistance in Victoria. Evidence from
South Australia suggests most powers of attorney are signed in lawyers’ offices.*

Participants in the Inquiry told the Committee that creating power of attorney
documents is not easy and mistakes are not uncommon. Mr Gardner told the
Committee, ‘People find these sorts of documents difficult.”>*> Professor Phillip
Hamilton, a notary and specialist lawyer, submitted:

The prescribed forms of Enduring Power of Attorney — Financial and the
Appointment of Enduring Guardian challenge the comprehension of both the
ordinary citizen and those who must witness their execution. If clients do not attend
the solicitor’s office to sign these documents, execution is invariably muffed by
even the most highly qualified people.

Law firm Hunt & Hunt suggested that the widespread availability of do-it-yourself
power of attorney kits may facilitate abuse:

Recent current affairs programs have pointed out the amount of abuse and
intimidation in our society against the elderly by younger generations enticing them
to sign powers of attorney. The fact that these documents are readily available at
newsagencies allows the misuse of them by unscrupulous members of our
society.

However, an alterative view is that making power of attorney forms widely available
saves people money and time, by enabling them to create these documents
themselves. Ms Belinda Evans, Elder Rights Advocacy’s Senior Advocate, told the
Committee ‘we need to recognise there are people — whether or not they be older
people — who want to be able to make their powers of attorney without necessarily

seeing a solicitor’.38

Mr Gardner told the Committee that whether a person needs help creating a power of
attorney document will depend on the individual. He expressed the view that
someone with relatively simple affairs may not need assistance. However, he stated
that it can be useful to involve a third party, not necessarily a lawyer or a doctor, to
make sure principals understand the implications of what they are doing.**°

The Committee acknowledges that some members of the community may find it
difficult to create powers of attorney without professional help. However, it believes
that people should have the opportunity to make these documents themselves if they

814 Advance Directives Review Committee, Planning ahead: Your health, your money, your life. First report of

the Review of South Australia’s Advance Directives: Proposed changes to law and policy (2008), 39.

Julian Gardner, Transcript of evidence, above n 268, 8. See also Margaret Brown and Suzanne Jarrad,
‘Putting “the powers” in place: Barriers for people with memory loss in planning for the future’ (2008) 15(4)
Journal of Law and Medicine 530, 535.

Phillip Hamilton, Submission 7, 1-2.

Hunt & Hunt, Submission 24, 3. See also House of Representatives Standing Committee on Legal and
Constitutional Affairs, Older people and the law, The Parliament of the Commonwealth of Australia (2007), 86.
Belinda Evans, Senior Advocate, Elder Rights Advocacy, Transcript of evidence, Melbourne,
22 October 2009, 5.

Julian Gardner, Transcript of evidence, above n 268, 8.
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wish to do so. To facilitate this, the forms for creating powers of attorney, including
translated versions, should be widely available, both online and in hard copy. In
particular, the forms should be available for download from the websites of the
Department of Justice and OPA, and available in hard copy through an extensive
network of government agencies and community organisations. The Committee
discusses strategies for widely disseminating these forms and other resources about
powers of attorney in chapter nine.

The Committee believes that simplifying the power of attorney forms (discussed
above), and providing high quality information and guidance materials for principals
(discussed below) will assist people to make these documents themselves if they so
wish.

The Committee also recognises that some people will find it difficult to make power
of attorney documents themselves and makes recommendations later in this chapter
for increasing access to legal advice.

Recommendation 13: Making power of attorney forms accessible

The Committee recommends the Victorian Government make the forms for creating
all powers of attorney widely available both online and in hard copy.

4.3  Witnessing a power of attorney document

All enduring power of attorney documents in Victoria are required to be witnessed
by two adult witnesses. Witnessing serves a number of functions: it highlights the
important nature of the document, helps ensure that the principal understands the
document and its implications, and provides a check that the principal is signing the
document voluntarily.

Participants in this Inquiry raised a number of issues with the current witnessing
arrangements. These are discussed in this section.

4.3.1 Consistent witnessing requirements or a graduated
system?

The witnessing requirements for the different powers of attorney under review differ
markedly, both in terms of who may witness the documents and the role that the
witness is required to play.

A general (non-enduring) power of attorney is not required to be witnessed, unless it
is signed on the principal’s direction rather than signed by the principal himself or
herself. In that case the document must be signed in the presence of the principal and
witnessed by two people.??

%0 Instruments Act 1958 (Vic) s 106(2).
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Both the enduring power of attorney (financial) and the enduring power of attorney
(guardianship) documents must be witnessed by two adult witnesses, one of whom
must be authorised to witness statutory declarations (see appendix D).3*

Witnesses to an enduring power of attorney (financial) must certify that the principal
signed the document freely and voluntarily in the witness’s presence and appeared to
have capacity.*”> Witnesses to an enduring power of attorney (guardianship) are
required to certify that the principal has signed the document freely and voluntarily
and appears to understand the effect of the document.®*®

Many participants called for the witnessing requirements to be the same for all power
of attorney documents.®* These documents are often created at the same time, so
having different witnessing requirements in terms of the number and qualification of
witnesses and what they must certify, causes confusion.

Credit Union Australia informed the Committee it assumes that the witnesses to
enduring documents have correctly performed their role, so that the document is
valid. It argued that the fact that general (non-enduring) powers of attorney are not
witnessed creates business uncertainty because, ‘If the Principal is not present at the
Financial Institution for staff to ascertain capacity, there is no current way of
checking the validity of the General Power of Attorney.”%

An alternative view was that there should be a graduated system, with more stringent
witnessing requirements for enduring powers and less stringent requirements for
general (non-enduring) powers. It was argued that this would emphasise the
importance of enduring powers of attorney and their vulnerability to abuse.3%

The Committee finds that the current diverse witnessing requirements for power of
attorney documents are confusing. The Committee believes the witnessing
requirements should be the same for all powers of attorney, including general (non-
enduring) powers of attorney and this is reflected in the recommendations in the
remainder of this section. In considering the role, number and qualifications of
witnesses, the Committee has endeavoured to strike a balance between providing
protection for principals and ensuring that the execution of these documents is not
too onerous.

4.3.2 What is the role of withesses?

As noted above, a witness to an enduring power of attorney (financial) must sign a
certificate stating that the principal signed the document freely and voluntarily in the

%21 Instruments Act 1958 (Vic) ss 123(3), 125(3); Guardianship and Administration Act 1986 (Vic) s 35A(2).

322 Instruments Act 1958 (Vic) s 125A(1).

33 Guardianship and Administration Act 1986 (Vic) sch 4 form 1; Victoria Legal Aid and Office of the Public

Advocate, above n 311, 48.

Office of the Public Advocate, Submission 9, 20; Alzheimer’s Australia Vic, Submission 32, 4; Trustee

Corporations Association of Australia, Submission 27, 2; Credit Union Australia Ltd, Submission 18, 2;

Murray Mallee Community Legal Service, Submission 22, 2; Sue Field, Submission 61, above n 262, 1.

%25 Credit Union Australia Ltd, Submission 18, 2.

326 National Seniors Australia, Submission 54, 2; Jeni Lee, Transcript of evidence, above n 280, 11; Terry
Carney, Transcript of evidence, above n 257, 3; Royal Victorian Association of Honorary Justices,
Submission 28, 1; The Victorian Bar, Submission 40, 6.
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witness’s presence and appeared to have the necessary capacity to make an enduring
power of attorney.®*’ Having capacity to make an enduring power of attorney
(financial) is stated to mean understanding the nature and effect of the document,
which is defined to include understanding matters such as the principal’s ability to
limit the power, when the power is exercisable and that the principal may revoke the
power at any time.**

The Guardianship and Administration Act does not provide any information about
the witnesses’ role, however the scheduled form requires the witnesses to certify that
the principal has signed the document freely and voluntarily and appears to
understand the effect of the document. The information for witnesses in the Take
control kit suggests that in determining whether a principal understands the nature
and effect of the document, witnesses should consider matters similar to those that
must be considered in relation to an enduring power of attorney (financial).**°

Participants in the Inquiry informed the Committee that some witnesses do not
understand their role. In particular, many witnesses appear to believe that they are
witnessing only that they saw the principal sign the document, and do not consider
whether a principal has capacity to create a power of attorney.**

Case study 4: The enduring g)ower of attorney was signed ‘well after he was
deemed not to have capacity”**

‘A son was operating his father’s financial affairs using an enduring power of
attorney (EPOA) but also managing his pension under a nominee arrangement. To
collect more money he failed to notify Centrelink that his father lived with him and
that he was renting the father’s house for considerable profit (retained by the son).
Centrelink discovered the situation and raised a $12,000 overpayment against the
father.

As the son knew he would not be responsible for any debt under Centrelink
legislation, he dropped the father off at his sister’s house, emaciated and with only
with the clothes he was wearing. Before the administrator could get involved in the
retrieval of the rent money and protecting the remaining assets the son had sold the
father’s house and moved interstate. Both the nominee form and EPOA were signed
by the father well after he was deemed not to have capacity by the family doctor.’

What is the witnesses’ role in assessing a principal’s capacity?

Many participants suggested the Victorian legislation should set out a presumption of
capacity.®* This would clarify for both witnesses and others that a principal must be

%7 Instruments Act 1958 (Vic) s 125A(1).

328 Instruments Act 1958 (Vic) s 118. Note the definition of nature and effect in s 118 is based on the test set out
by the High Court of Australia in Gibbons v Wright (1954) 91 CLR 423, 438.

29 vijctoria Legal Aid and Office of the Public Advocate, above n 311, 48.

30 Office of the Public Advocate, Submission 9, 21.

%1 gSenjors Rights Victoria, Submission 38, 33.

%2 peteris Darzins, Professor of Geriatric Medicine, Monash University, and Director of Geriatric Medicine,
Eastern Health, Transcript of evidence, Melbourne, 30 March 2010, 3; Law Institute of Victoria, Submission
41, 9-10; Mental Health Legal Centre Inc, Submission 59, 4; Carers Victoria, Submission 65, 12; Victorian
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presumed to have capacity unless evidence exists to the contrary.*** The presumption
of capacity is discussed further in the next chapter, where the Committee
recommends that it should be a founding principle of Victorian power of attorney
laws.

No evidence that the presumption of capacity is displaced

Professor Peteris Darzins, Professor of Geriatric Medicine at Monash University and
Director of Geriatric Medicine at Eastern Health, told the Committee that if a
presumption of capacity is introduced, then the witnesses’ role has a fundamentally
different emphasis:

Strictly speaking there is no need to prove capacity, there is only a need to disprove
it. It is a potentially rebuttable proposition. In the same way as you would rebut the
presumption of innocence if there is sufficient evidence, that thinking applies to the
presumption of capacity — that you rebut that when there is sufficient evidence of
incapacity ... The way the power of attorney forms are written at the moment is that
the person who is attesting to the signature is actually attesting to the person’s
capacity rather than attesting to the absence of evidence of incapacity.***

He provided some examples of what might constitute evidence of impaired decision-
making capacity:

If people do not know the issues they face, that could be evidence of incapacity. It
could also be that they just have not been told what the problem is, but if they have
been told and still do not know the issues they face, that is evidence of incapacity;
or they might not know the possible approaches for dealing with their problems; or
they might not appreciate the reasonably foreseeable consequences of choices; or
their decisions might be based on delusional constructs.**®

Professor Darzins suggested that if there is evidence of impaired decision-making
capacity, a professional capacity assessment should be sought, for example, from a
medical practitioner or neuropsychologist.

The Mental Health Legal Centre advocated a similar approach. The Centre’s Legal
and Policy Officer, Ms Catherine Leslie, told the Committee that there should not be
a formal assessment of a principal’s capacity ‘unless there is ambiguity or real
evidence that the person is unable to understand and retain the information in the
process of weighing up the information and coming to a decision; unless there is a
question of the person lacking capacity ...”**® She asserted that witnesses should be
provided with guidance about the types of questions they might ask a principal to
ensure that the presumption of capacity is not displaced.

Coalition of Acquired Brain Injury Service Providers, Submission 71, 2; Seniors Rights Victoria,
Submission 38, 27; Robyn Mills, Acting Director of Civil Law Services, Victoria Legal Aid, Transcript of
evidence, Melbourne, 17 December 2009, 6; Kristen Pearson, President, Australian & New Zealand Society
for Geriatric Medicine, Victorian Division, Transcript of evidence, Melbourne, 22 October 2009, 2.
Office of the Public Advocate, Submission 9, 12 quoting Convention on the Rights of Persons with
Disabilities, opened for signature 30 March 2007, 993 UNTS 3, art 12(2) (entered into force 3 May 2008).
s Peteris Darzins, Transcript of evidence, above n 332, 3.
Ibid.
336 Catherine Leslie, Legal and Policy Officer, Mental Health Legal Centre Inc, Transcript of evidence,
Melbourne, 14 December 2009, 5.
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Case study 5: ‘He did not know what he was signing”**’

‘Arthur was diagnosed with mild dementia a couple of years ago and was eligible for
a community aged-care package; Arthur was living on a farm with his long-term
companion. One day Arthur had a stroke and went to hospital. His companion at the
time was in the country. Arthur also had one son who he only saw a few times a year,
and they did not have a particularly good relationship. Arthur had no other family,
and the son came around to the hospital with a person who was authorised to witness
stat decs and executed an enduring power of attorney in favour of the son, George.
Then George purported to use that power to place Arthur in a residential aged-care
facility some 2 hours away from his farm and then sought to evict Arthur’s
companion from the house. He advised the aged-care facility that no visitors would
be able to access or see Arthur until he settled in because Arthur was not happy being
there. Arthur advised us [Seniors Rights Victoria] when we got in touch with him
that he did not know what he was signing. It was only a couple of days after his
stroke that the document was executed, and Arthur had no access to any bank
accounts. His son had taken all his bank accounts, his cards and personal effects. We
got involved at that point ...

That case went to VCAT, and a determination was made that Arthur was incapable
of making decisions about his finances. The power of attorney was revoked on the
grounds that it was void because the donor at the time was not capable of making
that decision.’

Understanding the nature and effect of the document

Other participants in the Inquiry supported the current arrangements under the
Instruments Act whereby witnesses must certify that the principal appears to have the
necessary capacity, that is, understands the nature and effect of the document.*®

Mr Gardner described how he would go about assessing a principal’s understanding
of the nature and effect of a power of attorney:

A sensible lawyer will keep a whole lot of diary notes about what questions they
asked and what responses they got and how they made the assessment that a person
was competent ... If you were signing one, | would say to you, ‘Tell me about this
document. What powers are you giving? What is the nature of those powers you are
giving? What do you do if you change your mind?’. | would expect you to be able to

tell me precisely the extent of the powers you were giving and that you could revoke
it, 3%

However, Southport Community Legal Service felt the current test of understanding
the nature and effect that is set out in the Instruments Act is too onerous. The Service
commented, ‘In our experience there are quite a few lawyers who would struggle to
meet this requirement — in fact there are a number of technical issues relating to

%7 Elizabeth Samra, Lawyer, Seniors Rights Victoria, Transcript of evidence, Melbourne, 22 October 2009, 3, 9.

38 Instruments Act 1958 (Vic) ss 125A, 118; Office of the Public Advocate, Submission 9, 13; Law Institute of
Victoria, Submission 41, 10-11; Murray Mallee Community Legal Service, Submission 22, 2; Australian
Bankers’ Association Inc, Submission 55, 5.

339 Julian Gardner, Transcript of evidence, above n 268, 8-9. See also Julian Gardner, Submission 21, 5.
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powers of attorney that we suspect would result in split decisions of the High
Court.”>* It suggested witnesses should be trained to ensure they can explain the
document to the principal or, alternatively, softening the requirements so that a
principal needs only to demonstrate a general understanding of the document.®**

In New South Wales, the witness to an enduring power of attorney (financial) is
required to certify that he or she explained the effect of the instrument to the
principal and the principal appeared to understand the effect of the document.®*?
State Trustees suggested that a similar requirement could be introduced in
Victoria.**® Mr Gardner proposed that witnesses could be required to ask questions
to assess the principal’s understanding of matters such as the nature of the document,
its effect and the principal’s power to change it.***

Another approach is taken in Queensland where the principal is required to sign a
statement that he or she understands the power of attorney document.®** This
includes matters such as understanding the types of powers the representative will
have and understanding the principal’s ability to limit the representative’s powers or
revoke the document. The witness is then required to certify that the principal
appeared to understand those matters. The Ministerial Advisory Council of Senior
Victorians suggested that a similar approach could be introduced in Victoria.*°

Case study 6: Brian was persuaded into signing an enduring power of attorney>*’

‘Brian was persuaded into signing an EPOA [enduring power of attorney] (financial)
and an EPOG [enduring power of attorney (guardianship)], appointing his niece Kate
to be his attorney and guardian respectively. Brian had mild cognitive decline at the
time and was quite vulnerable. Kate decided to exercise her power not long after and
approached a GP, unbeknown to Brian, in order to obtain a medical report stating
that Brian could not manage his financial affairs. Kate then advised Brian that he had
to move into her granny flat which was out the back of her house. Kate took Brian’s
bankcards and all identification. Kate then allowed her son to reside in Brian’s house
free of charge. Kate withdrew a few hundred dollars from Brian’s account every
fortnight and did not keep receipts of payments she made. Kate also withdrew
$80,000 from Brian’s bank account to loan to her son. Kate claims Brian agreed to
loan the money to Kate’s son. Brian has no recollection of the agreement. The case
was referred to VCAT. VCAT found that Kate was not acting in Brian’s best interests,
had not kept accurate records of all transactions, and Kate’s interests were in conflict
with the interests of Brian. The EPOA (financial) and EPOG were revoked. However,
VCAT did not have the power to make an order to recover the money taken from
Brian’s account. No other action was taken against Kate by VCAT.’

¥0  gouthport Community Legal Service Inc, Submission 43, 4.

1 bid, 5.

%2 powers of Attorney Act 2003 (NSW) s 19(1)(c).

343 gstate Trustees Limited, Submission 58, 8. See also Lachlan Wraith, Senior Manager, Trusts & Estates,
Equity Trustees Ltd, Trustee Corporations Association of Australia, Transcript of evidence, Melbourne,
22 October 2009, 3; Australian Bankers’ Association Inc, Submission 55, 5.

Julian Gardner, Submission 21, 5.

Department of Justice and Attorney-General, Queensland Government, Long form, above n 266, 11, 15.
Ministerial Advisory Council of Senior Victorians, Submission 48, 3.

Seniors Rights Victoria, Submission 38, 42.
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A medical assessment of capacity?

Some participants argued that a medical assessment of capacity should be conducted
in all cases before a principal can sign a power of attorney document.®*® Others
highlighted that this would add to the complexity of creating a power of attorney as
well as increasing the cost, potentially discouraging uptake, and should only be
sought where there is doubt about a principal’s capacity.**® The Committee explores
these issues more fully in the next chapter, but concludes that a medical assessment
of capacity should only be sought where there is doubt about a principal’s capacity to
create a power of attorney.

How do witnesses determine whether a principal signs a power of
attorney freely and voluntarily?

The Committee received evidence that sometimes a principal may be pressured to
sign a power of attorney. The Combined Pensioners & Superannuants Association of
Victoria submitted that ‘too many relatives anxious to get control of their parent’s
estate, browbeat, coerce and even con the said parents into giving them the “Power

of Attorney””.>*°

The information for witnesses in the Take control kit tells witnesses that they should
refuse to sign the power of attorney document if the principal *appears to be signing
it under duress, undue influence or pressure from another person’.*** However, the
kit does not offer any guidance for witnesses about identifying signs of duress.

Resources that have been developed in some other jurisdictions provide helpful
information about determining whether a principal is signing a document freely and
voluntarily. For example, a guide for New South Wales lawyers suggests they
interview the principal separately from the representative.**?

State Trustees proposed that representatives could be prohibited from being present
when the document is signed, to ensure that they are not pressuring the principal.**®
Two recent reviews in Canada have made recommendations to that effect.*** The
witnesses would be required to certify that the representative was not physically
present when the principal signed the document. No other participants raised this
issue.

8 Association of Independent Retirees (AIR) Ltd (Victorian Division), Submission 12, 4; Audrey Cooke,

Submission 5, 1; Murray Mallee Community Legal Service, Submission 22, 2.

Office of the Public Advocate, Submission 9, 12; John Billings, Deputy President, Guardianship List,
Victorian Civil and Administrative Tribunal (VCAT), Transcript of evidence, Melbourne, 1 October 2009, 4;
Mental Health Legal Centre Inc, Submission 59, 5.

Combined Pensioners & Superannuants Association of Victoria Inc, Submission 10, 1.

%1 victoria Legal Aid and Office of the Public Advocate, above n 311, 36, 48.

%2 The Law Society of New South Wales, When a client’s capacity is in doubt: A practical guide for solicitors
(2009), 18-19.

State Trustees Limited, Submission 58, 8.

Western Canada Law Reform Agencies, Enduring powers of attorney: Areas for reform (2008), 23; Alberta
Law Reform Institute, Enduring powers of attorney: Safeguards against abuse Final report no. 88 (2003), 7, 9.
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Case study 7: ‘He believes that Serge has been pressured into signing the powers
of attorney”**®

‘Serge and Viola had been married for 15 years and more recently had been living
together in a home that had been left to Viola by her first husband. Serge became
quite unwell and was admitted to hospital. His daughter from a previous marriage
flew down to visit and once Serge was released from hospital took him back to
Queensland with her. John, Viola’s son from her previous marriage, rang SRV
[Seniors Rights Victoria] as Serge’s daughter had been in contact with Viola
regarding accessing her father’s finances. Serge had signed both a general and
financial power of attorney and his daughter was now demanding that Viola sell the
house so that she could access Serge’s share of the profits from the sale. John is very
concerned both for his mother and Serge as Serge’s daughter has not been a part of
Serge’s life for many years and John has had sole responsibility for looking after
Serge and his mother’s finances. He believes that Serge has been pressured into
signing the powers of attorney.’

The role of withnesses — The Committee’s view

The Committee believes that witnesses play a vital role in ensuring that powers of
attorney are validly signed. To reduce confusion, there should be consistent
witnessing requirements for all power of attorney documents, both enduring and non-
enduring.

The Committee believes that witnesses play an important role in determining
whether a principal has capacity to create a power of attorney document. In the next
chapter the Committee proposes that the new Powers of Attorney Act provide a
definition of capacity which has four elements: the ability to understand, retain and
weigh up information relevant to making a decision and the ability to communicate a
decision. The Committee believes that the legislation should clarify that a principal
has capacity to create a power of attorney if he or she appears to generally
understand the nature and effect of the document.

Each witness should be required to certify that the principal signed the document
freely and voluntarily in the witness’s presence and the principal appears to generally
understand the nature and effect of the document. A formal capacity assessment will
only be required where there is evidence of impaired decision-making capacity
which suggests that the presumption of capacity is displaced.

The Committee notes that one submission suggested that representatives should be
prohibited from being present when a power of attorney document is signed. The
Committee notes that the representatives are often a principal’s closest family
members and their presence may support the principal, rather than exert pressure.

The Committee believes witnesses should be provided with information and support
to help them undertake their role effectively. This material should provide
information about matters such as how to assess the principal’s understanding of the

%5 Seniors Rights Victoria, Submission 38, 37.
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nature and effect of the document and how to identify signs of duress. The
Committee believes this is a more appropriate approach than requiring witnesses to
explain the document to the principal. Support for witnesses, including information
and educational materials for witnesses, is discussed later in this chapter.

Recommendation 14: The role of withesses of power of attorney documents

The Committee recommends the Powers of Attorney Act provide that each witness
to a power of attorney must certify that:

a) the principal has signed the power of attorney freely and voluntarily in the
witness’s presence

b) the principal appears to have capacity and, in particular, appears to
understand the nature and effect of the power of attorney.

4.3.3 Who should witness power of attorney documents?

The documents creating enduring powers of attorney (financial) and enduring powers
of attorney (guardianship) must be witnessed by two adult witnesses in the presence
of the principal and each other.**® One of the witnesses must be authorised to witness
statutory declarations.®’ Persons authorised to witness statutory declarations include
lawyers, court personnel, members of parliament, local councillors, dentists,
pharmacists, school principals and bank managers (see appendix D).**®

Inquiry participants identified a number of concerns with the current witnessing
arrangements. These are discussed in this section.

The number and qualifications of witnesses

As discussed in the previous section, witnesses to a power of attorney document have
an important role that requires them to consider the voluntariness of the principal’s
signing and assess the principal’s understanding of the nature and effect of the
document. Some Inquiry participants felt that the people currently eligible to witness
powers of attorney are not necessarily appropriate for the role. Alfred Health’s
submission stated:

The witnessing procedure requires verification through questioning of the person
giving the EPOA [enduring power of attorney] that they understand the intent of the
document. Many professions included in the current list appear not to have had
adequate professional training in this area and may not have the skills to correctly
assess competence.®*

The Committee heard evidence that some principals ‘shop around’ until they find an
eligible person who is willing to witness the documents. Ms Jeni Leeg, a solicitor who

%6 Instruments Act 1958 (Vic) s 123(3); Guardianship and Administration Act 1986 (Vic) s 35A(2).

%7 Instruments Act 1958 (Vic) s 125(3); Guardianship and Administration Act 1986 (Vic) s 35A(2).

%8 Evidence (Miscellaneous Provisions) Act 1958 (Vic) s 107A.

39 Alfred Health, Submission 66, 4. See also Australian Medical Association Victoria, Submission 69, 2;
Lachlan Wraith, Transcript of evidence, above n 343, 2-3.
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gave evidence on behalf of the Law Institute of Victoria, told the Committee that in
her experience if a solicitor has ‘concern about the relationship between the donor
and the donee, the parties will disappear out of your office and go to the chemist or
go to the dentist or go somewhere else to have it signed, where there may not be the
same attention paid to the capacity issues of the donor’.>*°

Some participants expressed concern that the current broad class of authorised
witnesses may make powers of attorney seem less important. For example, OPA’s
submission stated, ‘Anecdotal evidence suggests that the formulaic witnessing of
documents by pharmacists, for instance, places EPAs [enduring powers of attorney]
alongside other less significant requests.”*®* OPA suggested that reducing the pool of
eligible witnesses ‘would help distinguish EPAs from other witnessed documents’.

The Committee was presented with a number of options for strengthening the class
of persons who can witness powers of attorney.

Witnessing by persons authorised to witness affidavits

Several participants argued that a power of attorney document should be witnessed
by a person who is authorised to witness affidavits.*** This would exclude many of
the seemingly less qualified witnesses such as dentists, pharmacists and vets (see
appendix D).

State Trustees argued that this approach is preferable because it would ensure that
witnesses are more appropriately qualified, while still being broad enough to ensure
that it is relatively easy to locate a witness.**®

Although medical practitioners can witness statutory declarations, they are not
authorised to witness affidavits. Some participants suggested that a person authorised
to witness affidavits or a medical practitioner should be eligible to witness powers of
attorney. Mr Lachlan Wraith, who represented the Trustee Corporations Association
of Australia, told the Committee that many power of attorney documents are signed
in hospital:

Clearly a time when powers of attorney are executed is when people are in
hospitals, and it would be beneficial if medical practitioners could be included in the
list of authorised witnesses ... An unexpected event occurs in their life and they find
themselves in hospital potentially about to undergo an operation as a result of which
their future will be uncertain. Under those circumstances they want to make rapid
arrangements to ensure their estate is administered appropriately afterwards.
Obviously it is not ideal for people to be engaging in financial planning decisions in
that situation, but it is perhaps preferable that they have the option to do that rather
than for there to be no facility for them to make plans which means the default
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Jeni Lee, Transcript of evidence, above n 280, 5. See also Seniors Rights Victoria, Submission 38, 27.

Office of the Public Advocate, Submission 9, 21. See also John Chesterman, Transcript of evidence,
above n 258, 4-5; Lachlan Wraith, Transcript of evidence, above n 343, 3; John Hogan, Transcript of
evidence, Melbourne, 30 March 2010, 18.

State Trustees Limited, Submission 58, 9; Royal Victorian Association of Honorary Justices, Submission 28, 1;
Law Institute of Victoria, Submission 41, 11.
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362

363

74



Chapter 4: Creating a power of attorney

position applies and everyone is off to VCAT afterwards to have an administrator
appointed.

Witnessing by a narrower class of witnesses with legal expertise

In New South Wales only a single witness is required for an enduring power of
attorney (financial), but that witness must be a lawyer, court registrar, conveyancer
or an appropriately qualified employee of a trustee company.*®

OPA supported the introduction of similar requirements in Victoria:

While OPA recognises that even people in this group are not immune from
ignorance of current witnessing requirements, the creation of a small group of
authorised witnesses would both indicate the elevated status of EPAs [enduring
powers of attorney] as against other witnessed documents, and would enable a more
targeted approach to witness education.*®®

Seniors Rights Victoria also supported the New South Wales model. Ms Elizabeth
Samra, a lawyer with that organisation, stated, ‘We consider that the assessment of
whether a person understands the legal nature and effect of the document is a legal
test ... it is ultimately up to the legal profession to ensure that the donor understands
the legal nature and effect of the document.”’

The Trustee Corporations Association of Australia told the Committee that adopting
the New South Wales system would ‘lead to a higher standard of authenticity of

documentation’.>®

However, those who supported the New South Wales model were divided about the
number of witnesses needed. OPA suggested there should be two witnesses, with
only one of them required to be qualified, while Seniors Rights Victoria and the
Trustee Corporations Association of Australia were comfortable with only a single
witness. %

Not all participants agreed that a person with legal expertise is necessarily an
appropriate witness. Ms Sarnia Birch, Acting Deputy Manager, Regional Offices
with Victoria Legal Aid, expressed the view that sometimes lawyers too struggle
with witnessing these documents:

Probably a few years ago more people would have had a relationship with a lawyer
but with most of our clients they are people who do not have lawyers at all, unless
they come to a point where they decide they need one. But to then have someone
walk in with the documents, probably with their son or daughter or a family friend,

%4 | achlan Wraith, Transcript of evidence, above n 343, 3, 6. See also Catherine Leslie, Transcript of evidence,

above n 336, 4.
%5 powers of Attorney Act 2003 (NSW) s 19. Note evidence to a recent review by the NSW Standing
Committee on Social Issues suggested that clerks of local courts may not be appropriately qualified to act as
witnesses: Standing Committee on Social Issues, above n 282, 123.
Office of the Public Advocate, Submission 9, 21. See also Trustee Corporations Association of Australia,
Submission 27, 2-3; Seniors Rights Victoria, Submission 38, 27; Sue Field, Submission 61, above n 262, 1.
Elizabeth Samra, Transcript of evidence, above n 337, 7. See also Royal College of Nursing Australia,
Submission 26, 4; Australian Bankers’ Association Inc, Submission 55, 5.
Trustee Corporations Association of Australia, Submission 27, 3.
%9 Seniors Rights Victoria, Submission 38, 27; Office of the Public Advocate, Submission 9, 21.
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and say, ‘Please witness these documents’, officially verifying that this person has
the capacity to make the power, it does not work that way. We generally say to

people, ‘Look, we think probably your doctor is the best person to be the witness in

this case, because they know you a little bit better than we do’.*"

Similarly, St Kilda Legal Service’s submission stated:

The first contact for many clients of the Legal Service is with the Night Service ...
Night Service volunteer lawyers have expressed their concern that it is not
appropriate for them to make an assessment of a donor’s capacity to make a power
of attorney ... It is the view of the Legal Service that powers of attorney documents
should be witnessed by the client’s local doctor who is in the best position to assess
client’s capacity.®"*

Research in Queensland has also identified that people with legal expertise
sometimes struggle with performing the function of witness. The study found that, of
matters before the Guardianship and Administration Tribunal where a principal’s
capacity to make an enduring power of attorney was in doubt, 50% of the documents
had been witnessed by a lawyer.3"

State Trustees expressed concern that adopting the New South Wales approach may
make it difficult to find a witness when required.*”® However, the New South Wales
Trustee and Guardian’s Office has observed that the witnessing arrangements in that
state:

work well in practice, being sufficiently wide to ensure that an eligible witness is
readily available. It assists in ensuring a witness is sufficiently knowledgeable to
explain the nature and effect of the enduring power of attorney, without adding
expense or complexity to the process of making a power of attorney.*”

Other witnessing options

In some overseas jurisdictions, there is a requirement for a power of attorney
document to be signed by both a solicitor and a doctor (for example, Ireland), or a
solicitor and doctor together at the same time (for example, Hong Kong).3”® A recent
review in Hong Kong recommended that the requirement to sign before a medical
practitioner should be abolished, as it deters people from making powers of attorney.
It suggested instead that lawyers be given additional guidance about assessing
capacity.®’®

The recent South Australian review has recommended that witnesses to powers of
attorneys should be ‘registered professionals’ who have completed an accredited

370 garnia Birch, Acting Deputy Manager, Regional Offices, Victoria Legal Aid, Transcript of evidence,

Melbourne, 17 December 2009, 3-4.

St Kilda Legal Service Co-Op Ltd, Submission 50, 2. See also John Myers, Submission 56, 27; James
Roughley, Submission 60, 1.

82 Lindy Willmott and Liza Windle, ‘Witnessing EPAs: Empirical research’ (2007) 27 Queensland
Lawyer 238, 242.

State Trustees Limited, Submission 58, 9.

37 Letter from Imelda Dodds, Acting Chief Executive Officer, NSW Trustee & Guardian, to Chair, Victorian
Parliament Law Reform Committee, 23 February 2010, 2.

Enduring Powers of Attorney Ordinance (Hong Kong) LN 365 of 1997 s 5(2)(a); Powers of Attorney
Act 1996 (Ireland) s 5(2)(d).

The Law Reform Commission of Hong Kong, Enduring powers of attorney (2008), 32-33.
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training course.*’” A ‘registered professional’ is a person who belongs to a
profession that requires registration to practice and includes lawyers, police officers,
registered nurses, pharmacists and teachers. No participants in this Inquiry suggested
such an approach.

The number and qualifications of withesses — The Committee’s view

The Committee believes it is important to ensure that the authorised witness is
qualified to perform the role, in particular to assess the principal’s understanding of
the document and to identify any evidence of duress. The Committee believes that
the current class of persons who can witness power of attorney documents is too
wide.

The Committee recommends that all power of attorney documents should be signed
by two witnesses, one of whom is a person who can take affidavits or is a medical
practitioner. This is stricter than the current requirements, but is still broad enough to
ensure that a qualified witness can be easily accessed when needed. Requiring two
witnesses allows for one witness who knows the principal. This person will be in a
good position to assess the principal’s understanding of the document and their
overall capacity.

Recommendation 15: Who may witness a power of attorney document?

The Committee recommends the Powers of Attorney Act require all power of

attorney documents to be witnessed by two witnesses, one of whom is authorised to
witness affidavits or is a medical practitioner.

Who should not be able to witness power of attorney documents?

The current legislation makes it clear that the principal and representative cannot
themselves witness an enduring power of attorney document.*”®

One of the witnesses to an enduring power of attorney (financial) is permitted to be a
family member of either the principal or the representative, whereas relatives are
prohibited from witnessing enduring powers of attorney (guardianship).*”® Relatives
are not defined in the Guardianship and Administration Act, but the Instruments Act
defines relative to mean:

e spouse or domestic partner
e son or daughter
e mother or father

e Drother, sister, half-brother, half-sister, adoptive brother, adoptive sister,
step-brother or step-sister

377 Advance Directives Review Committee, above n 289, 32-33.
%8 Instruments Act 1958 (Vic) s 125(1); Guardianship and Administration Act 1986 (Vic) s 35A(2).
% Instruments Act 1958 (Vic) s 125(2); Guardianship and Administration Act 1986 (Vic) s 35A(2).
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e grandfather or grandmother
e grandson or granddaughter
e uncle or aunt

e niece or nephew.**°

Seniors Rights Victoria’s submission observed that the current wording of the
Instruments Act does not prevent the one witness who is a relative of the principal or
representative from being the same person who is authorised to witness statutory
declarations.®® This significantly reduces the protection offered by the requirement
to have an authorised witness.

There was support among participants for prohibiting the relatives of parties from
acting as witnesses to all types of power of attorney documents.** Mr Ronald Jones,
a Justice of the Peace, suggested there should be even wider restrictions, prohibiting
witnessing by anyone ‘who could benefit in some way from the document, such as a
beneficiary in a will”.*®

However, not all participants supported banning family members as witnesses. The
Ministerial Advisory Council of Senior Victorians stated that a relative may be in a
good position to assess a principal’s understanding of the document as ‘sometimes a

relative is very aware of how the donor/appointer has been coping in recent times’.*®*

The Committee agrees it is important that witnesses are independent. It appears that
many power of attorney documents are currently witnessed by people who may
benefit from the document, such as family members, leaving principals susceptible to
undue influence or the perception of undue influence. Therefore, the Committee
recommends that the powers of attorney legislation prohibit persons who could
benefit from the document from witnessing all power of attorney documents. The
new legislation should provide a wide definition of persons who could benefit from
the document, including relatives of a party to the document. Relative should be
defined as broadly as possible, extending beyond the current definition in the
Instruments Act. The existing prohibition on parties witnessing the document should
also remain.

To help ensure that ineligible witnesses do not witness these documents, the
Committee recommends that the standard forms for creating powers of attorney
require each witness to declare that he or she is acting independently and is not a
party or the relative of a party to the document.3®

%0 Instruments Act 1958 (Vic) s 114(1). Note the Guardianship and Administration Act 1986 (Vic) does define

‘nearest relative’: see s 3(1). It is unclear whether this definition also applies to ‘relative’, see Moores Legal

Pty Ltd, Submission 31, 3.

Seniors Rights Victoria, Submission 38, 26.

%2 Office of the Public Advocate, Submission 9, 21.

%3 Ronald T Jones, JP, Submission 2, 2.

%4 Ministerial Advisory Council of Senior Victorians, Submission 48, 3.

%5 gee, for example, Office of the Public Guardian, United Kingdom, Lasting power of attorney - property and
financial affairs (2009), 9 and Department of Justice and Attorney-General, Queensland Government, Short
form, above n 266, 11.
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Recommendation 16: Excluding parties and their relatives from witnessing
power of attorney documents

The Committee recommends:

a) the Powers of Attorney Act prohibit the following persons from witnessing
a power of attorney document:

- aparty to the document
- any person who could benefit from the document

b) the Powers of Attorney Act define a person who could benefit from the
power of attorney document. This definition should be broad and include a
relative of a party to the document

c) the forms for creating all powers of attorney require each witness to declare
that he or she is not a party to the document and is not related to any party
to the document.

Can a representative’s employees witness power of attorney
documents?

State Trustees brought to the Committee’s attention that there is some debate about
whether an employee of a trustee company is eligible to witness a document that
appoints the trustee company as a representative. State Trustees’ submission
observed that some people argue this creates a conflict of interest. However, State
Trustees disagrees with this view and suggested that the matter be clarified in
statute.®® For example, the Queensland legislation states that a representative’s
employee is not disqualified from acting as a witness, while acting in the ordinary
course of their employment.®®’

The Committee did not receive any evidence to suggest that the employees of trustee
companies or other organisations that may be appointed as representatives are not
appropriate witnesses. The Committee therefore agrees that the new legislation
should clarify that an employee of a representative can witness power of attorney
documents in the ordinary course of their employment.

Recommendation 17: Witnessing by a representative’s employees

The Committee recommends the Powers of Attorney Act clarify that a person is not

excluded from witnessing a power of attorney document merely because he or she is
an employee of the representative who witnesses the document while acting in the
ordinary course of employment.

36 gState Trustees Limited, Submission 58, 9-10.
%7 powers of Attorney Act 1998 (Qld) s 31(2).
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Proving the witness’s authority

While one witness to an enduring power of attorney (financial) must be a person
authorised to take a statutory declaration, the approved form for creating this
document does not require witnesses to state their qualification or occupation. In
contrast, the statutory form for creating an enduring power of attorney (guardianship)
requires both witnesses to state their occupation.

Several participants in the Inquiry argued that the approved form should require each
witness, or at least the person signing as an authorised witness, to state his or her
qualification to sign the document. The Australian Bankers’ Association commented,
“The absence of stating in what capacity the witness is acting means that it is unclear
whether the witness is authorised to take statutory declarations.”*®® Lawyer and
settlement clerk, Mr Grant Sturgeon, stated that in his experience, property
settlements have sometimes had to be cancelled, with the Titles Office demanding
that the authorised witness sign a separate statutory declaration confirming his or her
authority to sign the power of attorney document.®®

The Committee believes the forms for creating powers of attorney under the new
powers of attorney legislation should require the authorised witness to state the basis
of his or her qualification to witness the document, for example that the witness is a
legal practitioner. This will provide business certainty by enabling third parties such
as banks to quickly and easily establish whether the document has been witnessed by
a person able to take affidavits or a medical practitioner, as will be required by the
new legislation.

Recommendation 18: Authorised witness to state the basis of his or her
qualification to witness the document

The Committee recommends the forms for creating all powers of attorney require the
authorised witness to state the basis of his or her qualification to witness the
document.

4.3.4 Supporting witnesses

As noted earlier in this chapter, the role of witnesses extends far beyond merely
witnessing a principal’s signature. Many Inquiry participants called for witnesses to
be supported and educated to make sure they can effectively fulfil this challenging
role.

Information and education for witnesses

The Trustee Corporations Association of Australia informed the Committee that
prospective witnesses often enquire whether there are sample questions they can ask
to determine whether a principal has capacity to create a power of attorney

%88 australian Bankers’ Association Inc, Submission 55, 4-5.
39 Grant Sturgeon, Submission 35, 1. See also Law Institute of Victoria, Submission 41, 11; State Trustees
Limited, Submission 58, 9.
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document.**® A number of participants supported the development of checklists of
questions that witnesses may, or even must, ask a principal before they can witness
the document.®**

In Queensland the Office of the Adult Guardian has produced guidelines to assist
witnesses to assess a principal’s capacity to make an enduring power of attorney. The
guidelines outline a suggested process to determine capacity, highlight a list of
behaviours that may indicate impaired decision-making capacity and assist the
witness to determine if the principal should be referred for a more specialised
capacity assessment.®* One Inquiry participant commented that the specific
questions and checklists provided by the Queensland guidelines are extremely useful
for witnesses.

Some participants also supported training for witnesses.*** OPA called for a targeted
education campaign for authorised witnesses to reinforce the important nature of
their role.3®

OPA'’s submission emphasised that the information provided for witnesses should
make it clear that a witness should not sign the document if he or she has any doubts
about the principal’s capacity or voluntariness.*®

The Committee’s view is that witnesses play an essential role in ensuring that power
of attorney documents are correctly and appropriately executed. The Committee
recommends that the witnesses’ obligations in performing their role should be simply
summarised on the forms for creating powers of attorney.

In the next chapter the Committee recommends the development of a practical
resource to assist all people involved in assessing capacity, both at the time powers
of attorney are created and activated. The Committee believes that this resource
should include specific information to assist witnesses to perform their role, such as a
checklist of questions to identify that a principal understands the nature and effect of
the document, and information to assist witnesses to identify undue influence and
impaired decision-making capacity. It should also include information about when
and how to seek an expert assessment of a principal’s capacity.

The Committee notes that the capacity resource is likely to be substantial, and there
would be benefit in having a short guide specifically targeted at witnesses.

The Committee believes training for authorised witnesses will also assist in ensuring
that witnesses are aware of their obligations. The training and information resources
for witnesses should be developed in conjunction with relevant professional bodies,

30 Trustee Corporations Association of Australia, Submission 27, att, 2.

391 Office of the Public Advocate, Submission 9, 21; Robert C Bolch, JP, Submission 3, 5.

392 Office of the Adult Guardian, Queensland, Capacity guidelines for witnesses of enduring powers of attorney

(2005), 1.

Debra Parnell, Policy Officer, Council on the Ageing Victoria, Transcript of evidence, Melbourne,

22 October 2009, 2-3.

%94 Alifred Health, Submission 66, 4; Robert C Bolch, JP, Submission 3, 5; Sue Field, Submission 61, above n 262, 2.

%5 Office of the Public Advocate, Submission 9, 25; John Chesterman, Transcript of evidence, above n 258, 5, 13.
See also Ministerial Advisory Council of Senior Victorians, Submission 48, 4.

3% Office of the Public Advocate, Submission 9, 21.
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such as the Law Institute of Victoria. Narrowing the classes of people who can
witness powers of attorney, as recommended in the previous section, will allow for
the more effective targeting and distribution of information and training to persons
likely to witness these documents.

Recommendation 19: Power of attorney forms to emphasise the role and
obligations of witnesses

The Committee recommends that the forms for creating powers of attorney include
information about the role and obligations of witnesses.

Recommendation 20: Education, training and resources for witnesses

The Committee recommends the Victorian Government, in conjunction with relevant

professional organisations, develop and provide:

a)  practical resources to help witnesses fulfil their role, including checklists to
assess a principal’s understanding of the nature and effect of the document
and information about how to identify evidence of duress and evidence that
may displace the presumption of capacity

education and training for authorised witnesses about their role.

Access to interpreters

The Ministerial Advisory Council of Senior Victorians told the Committee that many
people who are asked to witness power of attorney documents do not have access to
interpreters and may ask family members to interpret, leaving the principal
vulnerable to abuse. The Council suggested that interpreters should be widely
available to ensure that the witness can independently assess the principal’s
understanding of the document and make sure that a principal is not being pressured
to sign the document.®’

The Committee agrees it is important that witnesses have access to qualified and
independent interpreters when required. Given the complexity of powers of attorney,
as far as is practicable, interpreters should be accredited by the National
Accreditation Authority for Translators and Interpreters (NAATI) at the professional
level. The resources for witnesses that the Committee has recommended above
should emphasise the importance of using qualified interpreters and promote the
availability of appropriate interpreting services.

Protecting witnesses

The Trustee Corporations Association of Australia suggested that the powers of
attorney legislation should provide a ‘good faith’ defence for witnesses ‘to help
overcome witness reluctance’.*®® No other participants commented on this issue.

%7 Ministerial Advisory Council of Senior Victorians, Submission 48, 3.
%% Trustee Corporations Association of Australia, Submission 27, att, 2.
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The Committee did not receive any evidence that principals have difficulty finding
witnesses who are willing to witness power of attorney documents. The Committee
believes that the education, training and resources for witnesses recommended above
will help witnesses understand their role and complete it with confidence. On the
basis of the evidence received, the Committee does not believe it is necessary to
specifically include a good faith defence for witnesses in the proposed new powers of
attorney legislation.

4.4  Informing and supporting principals

Evidence presented to the Committee suggested that principals who create powers of
attorney sometimes do not fully understand the implications of the document they are
signing. This may not necessarily be due to impaired decision-making capacity:
principals may simply lack information about powers of attorney.®

Seniors Rights Victoria’s submission provided a case study demonstrating that
competent people may sometimes sign documents they do not fully understand:

“l thought at the time that the POA [power of attorney] was a good idea but did not
realise the extent of the power | had handed over to my children. | was not aware of
placing conditions in the document to protect me — but these are my children!”
Stated by older woman who had major surgery and gave EPOA [enduring power of
attorney] to adult children for the time she was in hospital. Her bank balance
dropped $20,000.00 and they threatened to put her away (in a nursing home) if she
did not stop causing trouble by asking about her money.“®

Some participants observed that it is not uncommon for the creation of a power of
attorney document to be instigated by someone other than the principal, often a
family member.*® In these cases it is particularly important that the principal fully
appreciates the effect of the document he or she is signing. National Seniors
Australia stated:

In order to further ensure the integrity and validity of EPAs [enduring powers of
attorney] to be valid, older Victorians should have access to information on their
rights before entering an EPA. While some good information is currently available
... [a]necdotal evidence suggests many older Australians enter an EPA without
being fully informed of their rights, such as their right to limit the powers of their
attorney, or their ability to revoke an EPA in writing provided they still have
capacity. ‘%

The comments of Inquiry participants are consistent with research in this area. One
Queensland study found that many older people who had made enduring powers of
attorney could not recall the details of the forms they had signed.*®
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4.4.1

Information and educational resources for principals

Participants in the Inquiry stressed the importance of principals being provided with
information about powers of attorney, both when they are contemplating making

these, and at the time they sign the documents.

404

Inquiry participants suggested principals need to be informed about a number of
specific areas. These include:

the importance of obtaining legal advice (see section 4.4.2)
when the powers come into effect (see section 4.7)
how to revoke the document (see section 4.8)

the implications of creating multiple power of attorney documents (see
section 4.8.2)

the need to periodically review the document (see section 4.9)

the need to let others, such as family members and doctors, know about the
power of attorney (see section 4.11)

the type of skills representatives require (see section 6.2.2)
appointing multiple representatives (see section 6.3.1)
the nature of representatives’ powers (see section 6.4)

the ability to limit representatives’ powers and impose conditions on the
exercise of powers (see section 6.4.4)

the duties of representatives (see section 6.5)
how representatives will make decisions (see section 6.5.3)
where to report abuse (see section 7.1.5)

appointing a personal monitor to oversee the operation of the power of
attorney (see section 7.2.4)

the need to register the power of attorney document (see section 8.2).

These matters are all explored in detail either in this chapter or in subsequent
chapters, with the Committee agreeing that it would be valuable for principals to
have access to easy-to-understand information about all these topics.

404 state Trustees Limited, Submission 58, 6-8; Australian Bankers’ Association Inc, Submission 55, 5.
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In the UK a principal is required to state when signing a power of attorney that he or
she has read prescribed information and the witness is also required to certify this
fact. The prescribed information is set out at the start of each power of attorney form
and includes information about the purpose of the power of attorney, when the
representative can act, how the representative must act and how the power can be
revoked.*® Another approach, as discussed earlier in this chapter, is to require a
witness to explain the document to the principal.

The Committee agrees it is important that principals are provided with all relevant
information about powers of attorney at the time they make or are contemplating
making powers of attorney. The Take control Kit currently covers many of the areas
that the Committee has identified as important for principals, but it is not specifically
targeted at principals.

The Committee recommends that information and educational materials should be
developed specifically for principals, setting out in simple language the key features
of power of attorney documents and important information that principals need to
know. Locating this material in separate guides for principals will help ensure that
the power of attorney forms are kept as simple as possible, as recommended earlier
in this chapter. Based on the evidence received in this Inquiry, the Committee does
not recommend making it mandatory for principals to read this information.
However, these materials should be distributed widely to ensure that all principals
have access to them.

The materials for principals should be developed in conjunction with the new power
of attorney forms, taking into account the same considerations about format and
language. This information should be available in a variety of community languages,
as recommended earlier in this chapter.

Recommendation 21: Resources for principals

The Committee recommends the Victorian Government provide simple, easy-to-

understand information and educational materials for people making and
contemplating making powers of attorney.

4.4.2 Access to legal advice

The Take control kit currently advises people wishing to make a power of attorney
that it may be wise to seek legal advice in a range of circumstances, such as if they
are struggling to fill out the forms, have a complicated family situation or have
complex financial arrangements.*%°

Several participants in the Inquiry stressed the importance of principals obtaining
legal advice at the time they create powers of attorney. The Law Institute of Victoria

405 Mental Capacity Act 2005 (UK) c 9, sch 1 cl 2(1); Office of the Public Guardian, United Kingdom,
above n 385, 2; Office of the Public Guardian, United Kingdom, Lasting power of attorney for health and
welfare (2009), 2.

% victoria Legal Aid and Office of the Public Advocate, above n 311, 27.
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expounded that a lawyer will “‘explain the legal and practical implications of making
the instrument’.“” Southport Community Legal Service’s submission stated that very
few people read the forms, relying on the person preparing the document, both in
terms of completing it correctly and understanding what it does.**® Other participants
highlighted that legal advice helps ensure that documents are correctly executed.**

Some participants even suggested that a principal should be required to obtain legal
advice before executing a power of attorney.*° However, others expressed concern
that requiring principals to seek legal advice may discourage some people from
creating powers of attorney. Ms Dorothy Trezise, a participant in the Committee’s
Seniors’ Forum, told the Committee, ‘I think a lot of them [seniors] would be
frightened of lawyers. They have not had dealings with them and perhaps mistrust
them. | think finances are another consideration.”***

The House of Representatives Standing Committee on Legal and Constitutional
Affairs’ 2007 report on Older people and the law recommended a national scheme to
enable all powers of attorney to be prepared with the advice of a legal practitioner.**?

Many participants in this Inquiry supported the implementation of such a scheme.
The Federation of Community Legal Centres’ submission stated many community
legal centres, while providing general advice about powers of attorney, do not have
the resources to offer detailed assistance to those wanting to make a power of
attorney.** The Hume Riverina Community Legal Centre told the Committee that
many of its clients are not able to afford a private solicitor:

We have instituted a subsidised scheme in our region in association with the Albury
& District Law Society and North East Law Association so that a power of attorney
can be drafted for one of our clients by a participating law firm for $50. However,
most clients struggle to afford this amount, especially if they require all the powers
and a will for $50 each.**

Ms Dahni Houseman of Seniors Rights Victoria expressed the view that involving a
lawyer in all cases would not be cost prohibitive and could be rolled out through
community legal centres:

Unless there are a lot of concerns around capacity, it is not necessarily going to take
a substantial amount of time to actually draft and execute these documents. For
example, at the clinics that we run at the moment we have 45 minute appointments,
and that is often enough time to explain everything that needs to be explained and
execute two or three different types of documents.**
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Law Institute of Victoria, Submission 41, 13. See also Jeni Lee, Submission 57, 3.

Southport Community Legal Service Inc, Submission 43, 1.

Phillip Hamilton, Submission 7, 2-3. See also Paula Chatfield, Transcript of evidence, above n 273, 4.

Jeni Lee, Submission 57, 3; Dahni Houseman, Policy Officer, Seniors Rights Victoria, Transcript of
evidence, Melbourne, 22 October 2009, 7; Australian Bankers’ Association Inc, Submission 55, 5.

Dorothy Trezise, Director, United Way Geelong, Transcript of evidence, Melbourne, 30 March 2010, 17.
House of Representatives Standing Committee on Legal and Constitutional Affairs, above n 317, 86-87.
Federation of Community Legal Centres (Victoria) Inc, Submission 47, 5.

Hume Riverina Community Legal Service, Submission 36, 3.

Dahni Houseman, Transcript of evidence, above n 410, 7.
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The Committee recognises the benefits of legal advice and assistance in creating
powers of attorney. Legal advice helps ensure that forms are properly executed and
that principals are informed about their choices and rights.

However, the Committee does not believe it should be compulsory for those wishing
to create a power of attorney to obtain legal advice. As noted previously in this
chapter, ‘doing it yourself’ is appealing to many people and should remain an option.
The Committee’s view is that the information for principals should emphasise the
legal significance of the documents and encourage people to seek legal advice.
Where principals do wish to obtain legal advice, the Committee agrees that this
should be available at no or low cost to those without the financial means to obtain
private legal assistance.

Recommendation 22: Legal support and advice for people wishing to make
powers of attorney

The Committee recommends the Victorian Government implement a scheme to
support and enable members of the community to access legal advice and assistance
to create powers of attorney.

4.5  Acceptance of appointment by representatives

All representatives appointed under enduring powers of attorney (financial) and
enduring powers of attorney (guardianship) are currently required to sign a statement
accepting their appointment. If a representative fails to accept his or her appointment,
the enduring power of attorney is ineffective in relation to that representative.

The Instruments Act requires that a representative’s statement of acceptance for an
enduring power of attorney (financial) document include undertakings to:

e exercise the powers with reasonable diligence to protect the principal’s
interests

e avoid acting where there is any conflict between the interests of the
principal and the representative

e exercise the powers in accordance with the Act.*®

The representative’s acceptance does not need to be witnessed.

Representatives appointed under an enduring power of attorney (guardianship) must
also accept their appointment. When accepting their appointment they must
undertake to exercise their powers honestly and in accordance with the Act.**” The
representative’s acceptance must be witnessed by two witnesses, who must certify
that the representative has signed freely and voluntarily and appears to understand

48 Instruments Act 1958 (Vic) s 125B(5).
“7 Guardianship and Administration Act 1986 (Vic) s 35A(2)(b), sch 4.
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the effect of the document.**® One of the witnesses must be a person authorised to
witness statutory declarations.

Representatives appointed by a general (non-enduring) power of attorney document
are not required to formally accept their appointment.

Participants in the Inquiry were generally supportive of the requirement for
representatives to accept their appointment and suggested there should be consistent
acceptance requirements for all types of powers of attorney, including general (non-
enduring) powers.*'® Requiring representatives to sign an acceptance has a number
of advantages such as ensuring that ineligible representatives are not appointed,*?
making sure that representatives understand their powers, duties and the seriousness
of the document** and providing a sample of the representative’s signature.*??

Several participants also emphasised that requiring the representative’s acceptance to
be witnessed may help highlight the gravity of the role the representative is agreeing
to undertake. The submission of law firm Moores Legal stated that witnessing ‘may
assist in creating a higher level of understanding of the responsibilities of the
attorneys under the documents and reduce the abuse of the powers’.*?®

The Committee believes that requiring representatives to accept their appointment
serves a number of important functions. Most significantly it provides an opportunity
to educate representatives about the nature of their roles and responsibilities. This is
discussed in detail in chapter six.

The Committee’s view is that consistent acceptance requirements should be
implemented for representatives appointed under all types of power of attorney. This
will reduce confusion among principals appointing representatives for different roles
at the same time. The forms for creating powers of attorney recommended earlier in
this chapter should contain a section requiring the representative to accept the
appointment.

The Committee also considers that the representative’s signing of the acceptance of
appointment should be witnessed. Witnessing serves to highlight the importance of
the role the representative is agreeing to undertake. However, the Committee did not
receive any specific evidence about the class or classes of people who are appropriate
to witness a representative’s acceptance of appointment. The Committee believes
that requiring one witness who is authorised to take an affidavit would be sufficient.
Witnesses of this class will be in a good position to assess whether a representative
understands the role he or she is accepting. In addition, this will create synergies with
the witnessing requirements for principals. The legislation should clarify that the

“8  Guardianship and Administration Act 1986 (Vic) s 35A(2)(c), sch 4.

419 geniors Rights Victoria, Submission 38, 21, 23; Moores Legal Pty Ltd, Submission 31, 2-3; Trustee
Corporations Association of Australia, Submission 27, 3.

Department of Justice and Attorney-General, Queensland Government, Long form, above n 266, 22.
Ministerial Advisory Council of Senior Victorians, Submission 48, 3; Moores Legal Pty Ltd, Submission 31, 2-3.
Australian Law Reform Commission, Community law reform for the Australian Capital Territory: Third
report - Enduring powers of attorney Report no 47 (1988), 13.

Moores Legal Pty Ltd, Submission 31, 3. See also Ministerial Advisory Council of Senior Victorians,
Submission 48, 3.

420
421
422

423

88



Chapter 4: Creating a power of attorney

person witnessing the representative’s acceptance of appointment does not need to be
the same person who witnesses the principal’s creation of the power of attorney.

Recommendation 23: Acceptance of appointment by representatives
The Committee recommends the Powers of Attorney Act:

a)  require all representatives to formally accept their appointment

b)  require representatives’ acceptance of appointment to be witnessed by a
person authorised to witness affidavits. This witness does not need to be the
same person who witnessed the creation of the power of attorney document
by the principal.

4.6  What happens if a power of attorney document
IS not correctly executed?

The Committee heard that errors in the execution of power of attorney documents are
relatively common. The Victorian Bar observed:

The anecdotal experience of donors and donees under the current legislative regime
is that they have found that compliance with the formality requirements in respect of
an Enduring Power of Attorney is time consuming and not a simple process and at
least as complex as execution of a Will. The risk of non compliance is high.**

Mr Sturgeon, a lawyer and settlement clerk, estimated that about a third of the
enduring power of attorney (financial) documents he checks at property settlements
are defective.**

Several participants argued the fact that a power of attorney document is not
correctly executed should not necessarily mean that the power is invalid. State
Trustees and the Law Institute of Victoria stated that the Supreme Court should be
able to dispense with the formal requirements for execution of a power of
attorney.*?® The Victorian Bar suggested that the Victorian Civil and Administrative
Tribunal (VCAT) should also have that power. The Bar’s submission stated:

At present a failure to comply with formality requirements of creation or revocation
of a power of attorney results in the invalidity of a Power of Attorney in the first
instance and unexpected continuation of the Power of Attorney in the case where
revocation is ineffective. In the case of a will a Court can dispense with the
requirements of execution or revocation in limited circumstances which can prevent
injustice and there is no reason why similar provisions should not apply to Powers
of Attorney.*?’

Legislation in the UK permits the Court of Protection to declare that a document that
is not in the prescribed form should be treated as if it were in the correct form if
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The Victorian Bar, Submission 40, 5.

Grant Sturgeon, Submission 35, 1.

State Trustees Limited, Submission 58, 23; Law Institute of Victoria, Submission 41, 19.
21 The Victorian Bar, Submission 40, 5. See also Wills Act 1997 (Vic) s 9.
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satisfied that the principal ‘intended it to create a lasting [enduring] power of

attorney”.*?®

The Committee hopes that the introduction of simplified forms and increased support
for principals and witnesses recommended previously in this chapter will help ensure
that most power of attorney documents are correctly executed. In addition, in chapter
eight the Committee proposes the introduction of a compulsory registration system
for enduring powers of attorney, which will include a basic check that all documents
meet formality requirements prior to registration.

However, the Committee recognises that there will always be a risk of error in
creating these documents and agrees it is important that powers of attorney are not
unjustly invalidated if they do not meet formal requirements, such as the requirement
to be in the statutory form. This is particularly an issue in relation to enduring powers
because when principals have impaired decision-making capacity they are not able to
create a new document if the enduring powers they initially created are found to be
invalid for technical reasons.

The Committee believes VCAT should be able to declare an enduring power of
attorney document valid despite the fact that it does not meet formal requirements, if
it finds that the principal intended the document to be a power of attorney document.

Recommendation 24: Dispensing with formal execution requirements

The Committee recommends the Powers of Attorney Act provide that VCAT may
declare valid an enduring power of attorney (financial) or enduring power of attorney

(guardianship) document that does not meet the formal requirements, if satisfied that
the principal intended the document to be such a power of attorney, that the principal
had the necessary capacity to make a power of attorney and that the principal signed
the document freely and voluntarily.

4.7 When should an enduring power of attorney
commence?

Currently a principal may specify a time, circumstance or occasion when the powers
under an enduring power of attorney (financial) commence. If the principal does not
stipulate a commencement time, the power is exercisable from when the document is
made.** In contrast, an enduring power of attorney (guardianship) only commences
when a principal is unable to make a particular decision himself or herself because of
impaired decision-making capacity.**°

Several participants in the Inquiry highlighted that some members of the community
rely on their representatives to make decisions or undertake tasks for them not
because they have impaired decision-making capacity, but rather because they are

428 Mental Capacity Act 2005 (UK) ¢ 9 sch 1 cl 3(2).
429 Instruments Act 1958 (Vic) s 117(2).
4% Guardianship and Administration Act 1986 (Vic) s 35B(1).
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immobile or frail. Mr Gardner told the Committee ‘my mother is 95, she goes to
work every day, but her mobility is limited. My brother does all of her banking but
does it under her direction and control. She signed one of these, but she has not given

up her autonomy”.**

Mr John Billings, Deputy President of VCAT’s Guardianship List, provided another
example:

I had a hearing only this morning for a quiet young man who had a very serious car
accident at the beginning of the year. His parents were appointed as his
administrators. He has been fortunate, | suppose, to have now recovered sufficient
cognitive capacity where he can manage his affairs himself.

At the end of the hearing, after | revoked his administration order, we had a
discussion about an enduring power of attorney. It is likely that he will now make
one for his parents. He was physically injured as well as suffering a brain injury,
and there will be times when he will want his parents to physically go to the bank or
talk to Centrelink — or the TAC or whoever it is — to do some of those things that
he cannot do, more for physical reasons than cognitive ones.**

Mr Gardner pointed out that activating an enduring power of attorney while a
principal still has capacity has the advantage of enabling the principal to regulate the
representative’s behaviour.”*® In addition, it allows the principal and representative
to work together, building a strong foundation on which the representative can
continue to operate when a principal is no longer able to make decisions for himself
or herself. Mr Tony Fitzgerald, the Managing Director of State Trustees, told the
Committee:

Sometimes if we start off a relationship under an EPA [enduring power of attorney]
where they have capacity, you build up an experience with that client and you know
what their preferences are, so if they do lose capacity and we continue on with that
relationship, you would just continue on with implementing their preferences
because you have built up that experience and you have got records on the file and
that kind of thing about what their preferences are.***

Mr Fitzgerald estimated that approximately half of the 700 clients whose affairs are
managed by State Trustees under an enduring power of attorney (financial) still have
the capacity to make decisions themselves but have elected to pass this responsibility
on to State Trustees.*®

OPA’s submission stated that the current arrangements, whereby the different types
of enduring powers can potentially come into effect at different times, are confusing
for members of the community. It argued that all enduring powers should be able to
be exercised prior to a principal having impaired decision-making capacity, with a
principal able to specify that the powers are only operative at certain times. This
would eliminate the need to make complex assessments about capacity and instil a

41 Julian Gardner, Transcript of evidence, above n 268, 9. See also Ministerial Advisory Council of Senior

Victorians, Submission 48, 3; Office of the Public Advocate, Submission 9, 13; Tony Fitzgerald, Managing
Director, State Trustees Limited, Transcript of evidence, Melbourne, 22 October 2009, 4.

John Billings, Transcript of evidence, above n 349, 6.

Julian Gardner, Transcript of evidence, above n 268, 9.

Tony Fitzgerald, Transcript of evidence, above n 431, 5.

5 Ipid, 3.
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supported decision-making approach.*® Dr John Chesterman, the Manager of Policy
and Education at OPA, explained the advantages of his office’s proposal:

If you say enduring powers of attorney can only be activated when someone lacks
capacity and a person has fluctuating capacity, there is a question about whether the
enduring power of attorney is being appropriately used. It is even more complex if
you think about capacity as being decision-specific ... A person might have capacity
to make some decisions but not others, so the appropriate use of an enduring power
of attorney here, requiring the person to be lacking capacity in regard to the
particular decision, is very difficult to be certain about.**’

Several other participants also supported the approach suggested by OPA.**

However, the Committee heard that some members of the community may be
reluctant to grant powers that operate immediately. Ms Janet Wood, President of the
Council on the Ageing Victoria, expressed the view that people might delay making
powers of attorney if these gave powers to others before the principal was ready.**
Mr Billings emphasised the need for people to have choice about when to activate
enduring powers:

I can well understand somebody who is fit and well, has no cognitive impairment
and is able to manage their affairs, saying, ‘I want to appoint my son or daughter to
be my attorney, but | do not want them in control until I cannot do it myself’. There
will be others somewhere in the middle who will say, ‘I do not want to lose control
until I am incapacitated, but | know | am going to need help from time to time, so |
want my attorney to be able to start doing things for me straightaway, provided it is
in consultation with me and it is carrying out my wishes’...*?

The Committee recognises that some principals want to activate an enduring power
of attorney while they still have capacity to make decisions themselves. This can
provide support for a frail or immobile principal and allows the principal and
representative to work together, establishing a strong rapport and understanding. The
Committee believes that immediate activation of the power should be the default
position for both enduring powers of attorney (financial) and enduring powers of
attorney (guardianship).

However, the Committee acknowledges that not all principals wish enduring powers
to come into effect while they still have capacity. Therefore principals should be able
to elect a future date, event or occasion on which the power comes into force. This
means that some powers will continue to be activated when a principal has impaired
decision-making capacity. The Committee discusses the need to establish a clear
process for assessing capacity in the next chapter.

436 Office of the Public Advocate, Submission 9, 13-14.

47 John Chesterman, Transcript of evidence, above n 258, 3. See also Office of the Public Advocate, Supported
decision-making: Options for legislative recognition, report prepared by John Chesterman (2010), 6-7.
Julian Gardner, Submission 21, 5; The Victorian Bar, Submission 40, 8; Terry Carney, Transcript of
evidence, above n 257, 5; Financial Planning Association of Australia Ltd, Submission 49, 2.

Janet Wood, President, Council on the Ageing Victoria, Transcript of evidence, Melbourne, 22 October
2009, 6. See also Debra Parnell, Transcript of evidence, above n 393, 6; Dale Reddick, Advocacy and
Support Worker, Rights Advocacy and Support Program, Gippsland Community Legal Service, Federation
of Community Legal Centres (Victoria) Inc, Transcript of evidence, Melbourne, 1 October 2009, 5.
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The Committee believes that the information and educational materials for principals
recommended earlier in this chapter should provide clear information about the
options for activating enduring powers of attorney.

Recommendation 25: Time of activation of an enduring power of attorney

The Committee recommends the Powers of Attorney Act provide:

a) a principal may elect to make an enduring power of attorney (financial) or

enduring power of attorney (guardianship) effective immediately or upon
another date, event or occasion

if a principal does not specify when an enduring power commences, it
commences immediately.

4.8 Revoking powers of attorney
Powers of attorney can be revoked in a number of ways.

The Instruments Act states that enduring powers of attorney (financial) may be
revoked:

e by the principal in writing**
e automatically by the principal’s death**?

e according to its terms, for example, if the document states it is only
operable for a specified period**®

e to the extent that a power of attorney confers power on a representative,
automatically by the resignation, death, legal incapacity or insolvency of
that representative**

e automatically by the creation of a later inconsistent power of attorney
(discussed in detail below).**®

In addition, VCAT may revoke a representative’s appointment under an enduring
power of attorney (financial) after a principal has lost capacity, where the Tribunal
considers that it is in the principal’s best interests.**® VVCAT’s powers, including its
powers to revoke representatives’ appointments, are discussed in detail in chapter
seven.

“1 - Instruments Act 1958 (Vic) s 125I.

42 Instruments Act 1958 (Vic) s 125K.

43 Instruments Act 1958 (Vic) s 125L.

44 Instruments Act 1958 (Vic) ss 125M-125P. Note a representative can only resign while the principal has
capacity. If the principal has impaired decision-making capacity, VCAT’s approval is required.

45 Instruments Act 1958 (Vic) s 125J.

48 Instruments Act 1958 (Vic) s 125X.
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The circumstances in which general (non-enduring) powers of attorney can be
revoked are not codified, but are similar to those in which enduring powers of
attorney (financial) are revoked.**’ Importantly, a general (non-enduring) power of
attorney is revoked automatically when a principal has impaired decision-making
capacity.**®

The Guardianship and Administration Act stipulates that an enduring power of
attorney (guardianship) may be revoked:

e by the principal in writing**

e automatically b())/ the creation of a later enduring power of attorney
(guardianship)*

o automatically if the representative becomes involved in a professional or
administrative capacity in the principal’s care or treatment or provides
accommodation to the principal**

e Dby VCAT if it is satisfied that the representative is not willing or able to
act, or has not acted in the principal’s best interests (discussed further in
chapter seven).**?

Participants in the Inquiry raised a number of issues about how powers of attorney
may be revoked which are explored in this section.

4.8.1 Should a principal be able to revoke a power of
attorney orally?

If a principal has capacity, he or she may revoke a power of attorney document at
any time. The revocation of general (non-enduring) and enduring powers of attorney
(financial) may be oral or in writing.**® The Secretary of the Department of Justice
has approved a form for revoking an enduring power of attorney (financial), but the
use of this form is optional.** The approved form for revoking an enduring power of
attorney (financial) requires two witnesses and does not require either of the
witnesses to be qualified. However, the version of the form in the Take control kit
states that one of the witnesses should be authorised to take statutory declarations.*

A principal with capacity can revoke an enduring power of attorney (guardianship) at
any time, but this must be in the statutory form and be witnessed by two witnesses.

“7 " See generally Berna Collier and Shannon Lindsay, Powers of attorney in Australia and New Zealand (1992)

The Federation Press, ch 11.

Ibid, 222. Cf Instruments Act 1958 (Vic) s 115(2) which makes it clear that an enduring power of attorney
(financial) is not revoked if the principal subsequently has impaired decision-making capacity.

49 See Guardianship and Administration Act 1986 (Vic) s 35C(2), sch 4 form 2.

40 Guardianship and Administration Act 1986 (Vic) s 35C(1).

%1 Guardianship and Administration Act 1986 (Vic) s 35A(4)-(5).

%2 Guardianship and Administration Act 1986 (Vic) s 35D.

43 Instruments Act 1958 (Vic) s 125H; Berna Collier and Shannon Lindsay, above n 447, 219-220.

4% Instruments Act 1958 (Vic) s 1251; Victorian Government, above n 310, 442-443.

5 victoria Legal Aid and Office of the Public Advocate, above n 311, 56.
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One witness must be authorised to take statutory declarations and neither witness is
permitted to be a party to the document or a relative of a party.**®

Some participants noted the different requirements for a principal to revoke a power
of attorney and called for consistency and certainty. For instance, Seniors Rights
Victoria’s submission stated, ‘It is fair to say that there is confusion in the
community as to how to revoke an enduring instrument ... It is important that
members of the public be provided with a clear and certain process for the revocation
of enduring instruments.”*’

In particular, there was concern among Inquiry participants about permitting oral
revocation. St Vincent’s Hospital’s submission stated that oral revocation creates
confusion for staff because it is not clear when a power of attorney has been revoked
verbally.*® According to Mr Lachlan Wraith, who gave evidence on behalf of the
Trustee Corporations Association, requiring revocations to be in writing ensures that
there are the same ‘checks and balances’ in place for a document’s revocation as
there are for its creation.**®

Ms Angela Burton, General Manager of Personal Financial Solutions at State
Trustees, told the Committee that her organisation’s policy ‘is to make sure we get a
document signed to revoke, because under current legislation it can be verbal. You
can say, ‘I revoke you’, and we do not think that is strong enough. It is more for the
protection of the client than for us.”**® Palliative Care Victoria argued that oral
revocation should not be allowed unless there is a registration system for powers of
attorney that enables these to be “filed’.*®* Registration is dealt with in chapter eight.

The Committee agrees that oral revocations potentially create uncertainty for all
users of power of attorney documents. Permitting oral revocation is inconsistent with
the extensive formal requirements for creating a power of attorney document. The
Committee therefore recommends that a principal can only revoke both enduring or
non-enduring powers of attorney in writing, using a form set out in the powers of
attorney legislation. However, the Committee recognises that, in some instances, a
principal may not be in a position to formally revoke the power of attorney
document, for example, in a situation where a decision needs to be made quickly. In
chapter seven the Committee recommends a number of offences for representatives,
including an offence of not acting honestly and with reasonable diligence in regard to
the principal’s expressed wishes. The Committee believes that this offence will
provide some protection where a principal who has capacity has tried to revoke a
power of attorney orally or has instructed a representative to act in a particular way,
but that representative has continued to act under that power, or has acted in a way
that is contrary to the principal’s instructions.

4% See Guardianship and Administration Act 1986 (Vic) s 35C, sch 4 form 2.

%7 Seniors Rights Victoria, Submission 38, 30. See also Lionel H Parrott, Submission 67, 1.

8 st Vincent’s Hospital, Submission 19, 1. See also Paula Chatfield, Transcript of evidence, above n 273, 5-6.

49 | achlan Wraith, Transcript of evidence, above n 343, 3.

40 Angela Burton, General Manager, Personal Financial Solutions, State Trustees Limited, Transcript of
evidence, Melbourne, 22 October 2009, 7.

41 palliative Care Victoria, Submission 70, 1.
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The standard forms for revoking powers of attorney should be developed in
conjunction with the forms for creating a power of attorney discussed earlier in this
chapter. The revocation of a power of attorney should have the same witnessing
requirements as the creation of a power of attorney. In addition, other
recommendations made in this chapter in relation to power of attorney documents,
should apply equally to revocations, such as requiring these forms to be published in
community languages and allowing VCAT to dispense with formal requirements
where appropriate.

Recommendation 26: Revoking a power of attorney document
The Committee recommends the Powers of Attorney Act:

a) provide that the revocation of all powers of attorney made under the Act
must be in writing in the approved form

set out an approved form for revoking a power of attorney

provide that the revocation of a power of attorney must be witnessed in the
same way as a document creating a power of attorney.

4.8.2 What is the effect of creating multiple enduring
powers of attorney?

The Instruments Act provides that if a principal creates an enduring power of
attorney (financial), an earlier document is revoked to the extent of any
inconsistency.“®® The approved form has a standard clause declaring that all previous
enduring powers of attorney (financial) are revoked. A principal is required to cross
out this option if he or she does not wish it to apply.*®

The creation of an enduring power of attorney (guardianship) automatically revokes
any previous appointments.*®*

Evidence to the Committee suggests that it is not uncommon for people to execute
multiple enduring power of attorney documents over a period of time. This can give
rise to confusion, particularly at a time of crisis when a power of attorney document
may need to be used. In the case of a general (non-enduring) power of attorney, the
principal will be able to clarify which power prevails, but a principal with impaired
decision-making capacity may not be able to provide this direction.

Ms Debra Parnell, Policy Officer with the Council on the Ageing Victoria, told the
Committee:

people can in fact have numerous people with powers of attorney and not realise
that that is what they have done, that in one circumstance someone suggested they

42 Instruments Act 1958 (Vic) s 125J.

43 vVictoria Legal Aid and Office of the Public Advocate, above n 311, 40; Victorian Government,
above n 310, 439.

4 Guardianship and Administration Act 1986 (Vic) s 35C(1).

96



Chapter 4: Creating a power of attorney

sign this form and that person could then do various things for them; and that at
another time they can sign another one, and they do not necessarily understand the
implications of what they have done ... I know Seniors Rights Victoria has had
cases where someone had five different powers of attorney, and it was a nightmare
trying to work out which ones needed to be revoked, which ones were valid, and
therefore which ones were questionable.

State Trustees suggested the default position should be that a new enduring power of
attorney document should automatically revoke a previous one ‘unless the donor has
specified that the prior document is not intended to be revoked, and specifies in the
new document (a) the name of the previously appointed attorneys and the (b) type of
enduring power granted to the attorney(s).*®°

The Victorian Bar preferred the current provision in the Instruments Act, whereby a
power of attorney is only revoked by a later document to the extent of any
inconsistency, suggesting this should be extended to apply to all enduring powers of
attorney.*®” The New South Wales Trustee and Guardian has also highlighted that
sometimes it might be useful for two powers of attorney to co-exist, as ‘a principal
may appoint 2 or more attorneys to do different tasks in respect of different assets

with each power of attorney form stating the limitation of each attorney’.*®®

The Australian Bankers’ Association expressed the view that a registration system
would simplify this area, with the registration of a new power of attorney document
automatically revoking a previously registered document.*®® Registration is
discussed further in chapter eight.

The Committee agrees there needs to be more clarity about the effect of the creation
of a later enduring power of attorney document. The Committee recommends
legislation should provide that, unless a principal specifies otherwise, a later
enduring power of attorney will automatically revoke an earlier one that relates to the
same powers. The Committee recognises that sometimes principals may want
multiple powers of attorney to co-exist. The new enduring power of attorney form or
forms should be designed in a way that allows principals to specify any previous
power that they do not wish to revoke.

The information and educational materials for principals recommended previously in
this chapter should highlight the need to specify any existing powers of attorney that
the principal does not want to revoke when creating a new power of attorney
document.
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Debra Parnell, Transcript of evidence, above n 393, 4-5.

State Trustees Limited, Submission 58, 7. See also Land and Property Management Authority, New South
Wales, above n 282, 14.

7 The Victorian Bar, Submission 40, 14. See, for example, Powers of Attorney Act 1998 (Qld) s 50(1).

48 NSW Trustee & Guardian, submission to the Land and Property Management Authority, New South Wales,
Review of the Powers of Attorney Act 2003 (2009), 21 as attachment to letter from Imelda Dodds, above n 374.

469 Australian Bankers’ Association Inc, Submission 55, 8-9.
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Recommendation 27: A later enduring power of attorney document revokes an
earlier one

The Committee recommends:

a) the Powers of Attorney Act provide that, unless a principal specifies
otherwise, a later enduring power of attorney (financial) will revoke an
earlier enduring power of attorney (financial) and a later enduring power of
attorney (guardianship) will revoke an earlier enduring power of attorney
(guardianship)

the forms for creating enduring powers of attorney allow a principal to
specify any previous enduring powers of attorney that the principal does not
wish to revoke.

4.8.3 Should a principal have to inform representatives and
third parties that a power of attorney has been
revoked?

The Instruments Act currently provides protection for representatives and third
parties who rely in good faith on a general (non-enduring) power of attorney or an
enduring power of attorney (financial) that has been revoked.*”® However, the
representatives or third parties are not protected if they had notice of the revocation.

The Take control kit currently advises principals to keep a record of how he or she
informed each representative of the revocation and to retrieve any copies of the
document that the representative might have. The kit also advises principals to
inform relevant third parties such as banks about the revocation.*"

While no participants in this Inquiry raised this issue, the Committee notes that
legislation in the ACT and Queensland places a positive obligation on the principal
to inform a representative that his or her power has been cancelled. For example, the
Queensland legislation requires a principal to take reasonable steps to advise all
representatives that a power has been revoked.*”? The legislation in that state also
sets out a specific offence for representatives who knowingly rely on a power of
attorney that has been revoked.*”® The Committee deals with offences in chapter
seven of this report.

The Committee believes the Victorian legislation should require principals to take
reasonable steps to inform a representative that a power has been revoked. The
revocation forms and the information and educational materials for principals should
promote this obligation, as well as encouraging principals to inform third parties,
such as banks.

470 Instruments Act 1958 (Vic) ss 110, 125U.

471 Victoria Legal Aid and Office of the Public Advocate, above n 311, 53, 55, 59.

472 powers of Attorney Act 1998 (QId) s 46. See also Powers of Attorney Act 2006 (ACT) s 55.
473 powers of Attorney Act 1998 (Qld) s 71.
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In chapter eight of this report the Committee recommends a compulsory registration
system for all documents creating and revoking enduring powers of attorney. This
will provide more certainty for third parties who wish to rely on a power of attorney.

Recommendation 28: Informing representatives that a power of attorney has
been revoked

The Committee recommends the Powers of Attorney Act provide that if a principal
revokes a power of attorney, the principal must take reasonable steps to inform all
representatives that the power has been revoked.

4.8.4 What happens if VCAT appoints a guardian or
administrator?

The Guardianship and Administration Act states that the appointment of a
representative under an enduring power of attorney (guardianship) is not revoked if
VCAT appoints a guardian or administrator for the principal.*”* Mr Billings of
VCAT observed that this provision is not clear. He pointed out that the
corresponding provision of the Instruments Act stipulates that if VCAT makes an
administration order, a representative may exercise powers under an enduring power
of attorney (financial) only to the extent authorised by VCAT.*"

The Committee agrees that the new legislation should clarify the effect of VCAT
appointing a guardian or administrator on an appointment under an enduring power of
attorney. While the Committee received limited evidence about this, it suggests that
the current provision in the Instruments Act should apply to both enduring powers of
attorney (financial) and enduring powers of attorney (guardianship). This should only
apply where the VCAT appointee has the same kind of powers as the representative,
for example, the appointment of an administrator should not affect the powers of a
representative appointed under an enduring power of attorney (guardianship), as the
former has financial powers and the latter has guardianship powers.

Recommendation 29: Effect of guardianship or administration order
The Committee recommends the Powers of Attorney Act provide:

a) if VCAT makes an administration order in relation to a principal, the
representative may exercise power under an enduring power of attorney

(financial) only to the extent authorised by the Tribunal

if VCAT makes a guardianship order in relation to a principal, the
representative may exercise power under an enduring power of attorney
(guardianship) only to the extent authorised by the Tribunal.

47 Guardianship and Administration Act 1986 (Vic) s 35D(3).
475 John Billings, Deputy President, Guardianship List, Victorian Civil and Administrative Tribunal (VCAT),
Submission 37, 5; Instruments Act 1958 (Vic) s 125G.
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4.9 Keeping powers of attorney up to date

The submission of Aged and Community Care Victoria (ACCV) argued that powers
of attorney could automatically expire after a certain period of time to protect against
abuse. ACCV suggested that automatic expiry after three years would ensure that
representatives appointed long ago but who have become disenfranchised from a
principal’s life, cannot come back and assume responsibility for the principal’s
affairs.*’

Mr Paul Zanatta, Manager of Community Care, Policy and Small Rural Health with
ACCV, told the Committee that if a shelf life for powers of attorney was introduced
‘one would have a greater surety that the person who has made the power of attorney
has contemplated it reasonably recently in their lives; it is not something from the
dim past”.*"’

However, not all participants supported this approach. Ms Birch from Victoria Legal
Aid stated:

you make a power of attorney to guarantee that you will be looked after when you
no longer have capacity. If you have to redo that every three years, then you have
the whole question of diminished capacity happening on a regular basis, whereas if
you do it properly the first time, then it can continue as long as you want it to
continue, whether that be when you lose capacity or not. To me, the requirement
that that should happen is really building a lot of blocks to what people might want
to do and to being able to be quite satisfied and have confidence in what the
decision is that they have already made.*”

An alternative approach is to encourage principals to regularly review their powers
of attorney to make sure these documents reflect their current needs. For example,
Gippsland Community Legal Service urges principals to review their powers of
attorney every two to three years.*’

The Committee recognises that powers of attorney do sometimes become outdated
and may not reflect the people presently in a principal’s life, or the principal’s
current wishes and needs. However, the Committee does not support the automatic
expiry of these documents. This would increase the costs associated with making
powers of attorney and create a risk that a person does not have a power of attorney
in place when he or she needs it.

The Committee considers that the best way of ensuring that powers of attorney are
up to date is to encourage principals to review their arrangements regularly, much in
the same way they are encouraged to periodically review their will. The information
and educational materials for principals that the Committee has recommended should
include information about the need to regularly review powers of attorney.

476 Aged & Community Care Victoria, Submission 53, 6.

411" paul Zanatta, Transcript of evidence, above n 268, 4.

4" sarnia Birch, Transcript of evidence, above n 370, 7. See also Jean Thomas, Transcript of evidence,
Melbourne, 30 March 2010, 4.

Letter from Dale Reddick, Advocacy and Support Worker, Rights Advocacy and Support Program,
Gippsland Community Legal Service, to Executive Officer, Victorian Parliament Law Reform Committee,
1 October 2009. See also Robert C Bolch, JP, Submission 3, 12.
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4.10 Certifying copies of power of attorney
documents

Principals and representatives are advised to keep original power of attorney
documents in a safe place, so a representative needs certified copies to produce to
third parties such as banks and aged care facilities. A certified copy of a document is
authenticated so that the copy is treated as a true and accurate copy of the original.

The Instruments Act sets out the requirements for certifying copies of general (non-
enduring) power of attorney documents as well as enduring powers of attorney
(financial). These may be certified by a range of professionals including legal
practitioners, financial services licensees, public notaries and justices of the peace.*®
Each page of the copy is required to be certified.”® A certified copy may also be
used to create further certified copies.*® There are no requirements for certification
set out in the Guardianship and Administration Act for enduring powers of attorney
(guardianship).

Two submissions called for a consistent certification process for all power of
attorney documents. *®

Southport Community Legal Service also observed that the length of the current
enduring power of attorney (financial) form makes certification difficult, as the
certifier is required to sign each page.*®*

A further issue was raised by the Respecting Patient Choices — Advance Care
Planning Program at Northern Health which stated that sometimes legal practitioners
keep the original power of attorney document, leaving the representative with an
uncertified copy. It suggested that educating lawyers was a way of addressing this
issue.”®® The education of legal professionals is considered in chapter nine of this
report.

The Committee believes it is important that a representative appointed under a power
of attorney is able to produce verified copies of that document to third parties. This
will be the case even if a registration system is introduced as recommended in
chapter eight, as to protect the principal’s privacy, the Committee’s proposed system
will only verify key information in a power of attorney document in most cases,
rather than providing unlimited access to information in the document. The
Committee believes the certification provisions set out in the Instruments Act should
apply to all powers of attorney. The simplified forms the Committee has
recommended earlier in this chapter should be of a length that means that
certification is not overly onerous.

8 Instruments Act 1958 (Vic) ss 111(1), 125ZH.

8L Instruments Act 1958 (Vic) ss 111(1), 125ZG(2).

82 Instruments Act 1958 (Vic) ss 111(2), 125ZI.

8 The Victorian Bar, Submission 40, 7; State Trustees Limited, Submission 58, 22-23.

484 Southport Community Legal Service Inc, Submission 43, 2. See also Glenn Dickson, above n 303, 9.
8 Respecting Patient Choices — Advance Care Planning, Submission 13, 1.
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Recommendation 30: Certified copies of power of attorney documents

The Committee recommends the Powers of Attorney Act provide that a power of
attorney document can be proved by a copy of the document that is certified as a true

and complete copy of the original by a legal practitioner, financial services licensee,
regulated principal under the Corporations Act, justice of the peace, public notary or
any other officer authorised by law to administer an oath or by a person of a
prescribed class.

4.11 Making sure power of attorney documents can
be located when needed

Sometimes it may be difficult to locate a power of attorney document when it is
needed. For instance, the Trustee Corporations Association of Australia informed the
Committee that there have been situations where an administrator has been appointed
because it was not known that the principal had created an enduring power of
attorney (financial).**®

The Royal District Nursing Service reported that difficulties locating powers of
attorney are not uncommon:

The admission process becomes problematic for our staff in that those clients who
suffer some form of dementia or cognitive impairment are often confused and
unable to reliably advise if they have a POA [power of attorney] and/or the type of
POA and/or its whereabouts. And there may be no other person present at the
admission (or available later) to assist with this information.

Alternatively, the client/representative may confirm that a particular type of POA
exists but our staff are unable to obtain evidence of the original or a copy at the
relevant time or at a later stage ...*"

Registration, which is discussed in chapter eight, is one way of ensuring that
information about these documents is able to be accessed when needed. However,
that will only be the case if documents are registered at the time they are created
rather than when they are activated.

Mr Dale Reddick, the Advocacy and Support Worker with the Gippsland
Community Legal Service’s Rights Advocacy and Support Program, told the
Committee that the Service has produced a wallet card that is given to all clients who
make enduring powers of attorney. The card records the name of the appointed
representative and the principal is advised to carry the card in his or her wallet at all
times.*® The South Australian review recommended the production of fridge
magnets and wallet cards to help highlight the fact that a principal has an enduring
power of attorney in place.*®
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487

Trustee Corporations Association of Australia, Submission 27, att, 3.

Royal District Nursing Service, Submission 25, 2. See also Joyce Jeffs, Transcript of evidence, Melbourne,
30 March 2010, 6-7; Southern Health, Submission 30, 2.

Letter from Dale Reddick, above n 479; Dale Reddick, Transcript of evidence, above n 439, 8.

Advance Directives Review Committee, above n 289, 35.
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Professor Carney from the Faculty of Law at the University of Sydney suggested
there could be a “smartcard-type solution, in the same way that we bring to attention
that someone has dementia or serious medical condition ... Perhaps it could be part
of a wearable USB stick or something!”#*°

The Take control kit urges principals to give a certified copy of the power of attorney
document to their representative and other relevant people such as doctors, solicitors,
accountants and stockbrokers.*®* Encouraging principals to let appropriate people
know about the existence of a power of attorney document was also a key strategy
recommended by the review in South Australia.**

A further strategy identified as part of the South Australian review is for
accreditation standards for health, medical and aged care facilities to require that
powers of attorney be checked on admission and filed on a patient’s record.*®® A
number of such institutions participating in this Inquiry reported that it is their
standard practice to record information about powers of attorney upon admission.***

The Committee agrees it is important that relevant people know about the existence
of powers of attorney and for copies of the documents to be able to be located when
required. In chapter eight of this report the Committee recommends a registration
system for power of attorney documents, which will make it easier for these
documents to be located when needed. However, the Committee proposes that access
to the register and the information in it be restricted to ensure that principals’ privacy
is protected. Therefore, there is still a need for additional mechanisms to notify
others, particularly the principal’s family and friends, about the existence of a power
of attorney.

The Committee believes that the information and educational materials for principals
recommended earlier in this chapter should encourage principals to let key people
and organisations know about the existence of powers of attorney. In addition, the
Committee recommends the Victorian Government develop and widely distribute
promotional materials including a wallet card for principals that provides the name
and contact details of the principal’s representative. This will help ensure that a
representative can be located quickly in an emergency.

Recommendation 31: Making sure powers of attorney can be located when
needed

The Committee recommends the Victorian Government produce and distribute

promotional materials such as wallet cards that can be used to inform people about
the existence of a power of attorney and provide basic information such as
representatives’ names and contact details.

40 Terry Carney, Transcript of evidence, above n 257, 5.

“1  victoria Legal Aid and Office of the Public Advocate, above n 311, 31.

492 Advance Directives Review Committee, above n 289, 34-35.

4% bid, 37.

404 Royal District Nursing Service, Submission 25, 1; Lucy Cordone, General Counsel, St Vincent’s Hospital,
Transcript of evidence, Melbourne, 14 December 2009, 3; Latrobe Regional Hospital, Submission 44, 2.
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4.12 The portability of powers of attorney — Mutual
recognition

The Instruments Act currently provides for the recognition in Victoria of powers of
attorney created in other Australian jurisdictions. The Act provides that if an
enduring power of attorney (financial) complies with the requirements of the state or
territory in which it was made then, to the extent that the powers it gives could
validly be granted by a Victorian enduring power of attorney (financial), it is to be
treated as a power made under the Instruments Act.**> This provision is based on a
model endorsed by the Standing Committee of Attorneys-General in 2000.*°

There are no mutual recognition provisions in relation to enduring powers of attorney
(guardianship) or general (non-enduring) powers of attorney.*’

The Commonwealth Older people and the law report described the current mutual
recognition arrangements as ‘at best limited”.**® The current arrangements require
each individual document to be interpreted, which is a significant impost on business
such as banks.

Mr Reddick of the Gippsland Community Legal Service told the Committee he
suggests to retirees intending to move interstate that they make another power of
attorney in their new state of residence. He observed, ‘They have to start from
scratch.”*%

Mr Reddick emphasised that the current mutual recognitions are even more
problematic for people travelling:

the original power is still in existence but, depending on where they will be, if and
when anything happens, will determine how the power is directed or restricted.

Normally attendees at the community information sessions will say, “‘What does that
mean? | cannot tell from that’. We will just say that the powers are recognised
across jurisdictions, but it may be subject to the limitations of that state. In practical
terms we cannot tell people what that means so it creates that level of uncertainty.
‘What is the point of donating power here in Victoria before | go off on a 12-month
trip, because | do not know what is going to happen if | get crook in Queensland or
the Northern Territory’ is the number one response from attendees.®

As noted in the previous chapter, many participants supported national harmonisation
of power of attorney laws, but recognised that this was a longer-term goal. There was
strong support for improving mutual recognition provisions in the short term. For

4% Instruments Act 1958 (Vic) s 116. Note this applies to powers of attorney created prior to 2004 when this

amendment came into effect: see s 125Z0.
4% Victoria, Parliamentary debates, Legislative Assembly, 28 August 2003, 215 (The Hon. Rob Hulls,
Attorney-General), 217.
John Billings, Submission 37, above n 475, 4; Seniors Rights Victoria, Submission 38, 17.
House of Representatives Standing Committee on Legal and Constitutional Affairs, above n 317, 77. See
also Australian Bankers’ Association Inc, Submission 55, 5; Alfred Health, Submission 66, 4; Seniors Rights
Victoria, Submission 38, 17; State Trustees Limited, Submission 58, 17.
Dale Reddick, Transcript of evidence, above n 439, 3.
Ibid. See also David Fara, Deputy President, Association of Independent Retirees (AIR) Ltd (Victorian
Division), Transcript of evidence, Melbourne, 22 October 2009, 2.
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example, the Federation of Community Legal Centres stated that the Victorian
Government ‘should do everything in its power to promote cross-jurisdictional

recognition of powers of attorney’.>%*

The Committee acknowledges that the national harmonisation of power of attorney
laws that the Committee recommended in chapter three is likely to be a protracted
process. In the meantime, the Committee believes it is important to provide certainty
for the many Australians who travel interstate each year. Therefore the Committee
recommends that the Victorian Government work through the Standing Committee
of Attorneys-General to implement effective mutual recognition provisions
Australia-wide, including in relation to enduring powers of attorney (guardianship).

The primary purpose of mutual recognition is to promote ‘the goal of freedom of
movement ... in a national market in Australia’.®®* In order for this goal to be
achieved in relation to powers of attorney in Victoria, the Committee believes that
the proposed new Powers of Attorney Act should provide for the maximum
recognition in Victoria of all power of attorney documents validly executed in
another Australian state or territory. This will ensure that members of the community
who travel interstate are not inconvenienced if they need to rely on their power of
attorney document outside their home state or territory. However, the Committee
acknowledges that there may be some circumstances in which powers of attorney
created interstate cannot be recognised in Victoria, for example, if a power of
attorney document purports to give a power that cannot be given by such a document
in Victoria.®®

It may also be possible to improve the mutual recognition of power of attorney
documents by linking this to a registration system. This is discussed in chapter eight.

Recommendation 32: Mutual recognition of powers of attorney
The Committee recommends:

a) the Victorian Government, through the Standing Committee of Attorneys-
General, actively promote and support the implementation of effective
mutual recognition provisions for all enduring powers of attorney

the Powers of Attorney Act provide, to the maximum extent possible, for
recognition in Victoria of all power of attorney documents validly executed
in another Australian state or territory.

501 Federation of Community Legal Centres (Victoria) Inc, Submission 47, 3. See also Trustee Corporations

Association of Australia, Submission 27, 4; State Trustees Limited, Submission 58, 17.
%02 Mutual Recognition Act 1992 (Cth) s 3.
%% Instruments Act 1958 (Vic) s 116.
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Case study 8: The power of attorney was ‘worthless”>*

In 1969 Mrs Bonnie Malherbe purchased a unit using her own savings and a loan of
$4700. Mrs Malherbe met Mr Samuel Malherbe in 1971 and they married in October
1972. In March 1974 Mrs Malherbe completed repaying the loan on the unit, and the
mortgage was discharged. The couple had separate bank accounts and Mr Malherbe
made no contribution towards the loan repayments.

Mr Malherbe suffered a stroke in 1983 from which he never fully recovered. In May
1994, Mr Malherbe signed an enduring power of attorney (financial), appointing Mrs
Malherbe as his representative. The document was witnessed by the couple’s GP
who was of the view that Mr Malherbe ‘fully understood the significance of his
actions’ in signing the document. By 1999, Mr Malherbe’s physical and mental
health had deteriorated to the extent that Mrs Malherbe was no longer able to care for
him at home and he was placed in a nursing home.

Mr Malherbe had three sons from a previous marriage. In December 1998 one son,
Paul, obtained his father’s signature on another enduring power of attorney
(financial) document, which appointed him as Mr Malherbe’s representative. Shortly
after, Mr Malherbe’s solicitor, Mr Harry Silver, lodged a caveat in Mr Malherbe’s
name on Mrs Malherbe’s unit, claiming an interest in the property.

Justice Beach of the Supreme Court felt there was a ‘clear inference’ that Paul had
obtained his father’s signature on the enduring power of attorney (financial) in order
to lodge the caveat. The Court was provided with a medical report dated April 1998
in which Mr Malherbe’s GP concluded that Mr Malherbe was not “‘of sound mind
with respect to signing any legal documents within the last six months at least’. The
Court found that, considering Mr Malherbe’s lack of capacity, ‘the power of attorney
given to Paul was worthless’.

Mrs Malherbe sought an order from the Supreme Court of Victoria that the caveat on
her property be removed and her costs for the legal proceedings be paid by Mr
Silver. The Court recognised that Mr Silver may have initially believed that the
enduring power of attorney granted Paul Malherbe valid authority. However he had
been informed by Mrs Malherbe’s solicitors that Mr Malherbe was ‘without capacity
and in care’ and that Mrs Malherbe had purchased and paid for the property herself.
Justice Beach found Mr Silver’s actions after this point ‘indefensible’ and ordered
the caveat be removed and that Mr Silver pay Mrs Malherbe’s costs.

504 Malherbe v Silver [1999] VSC 176.
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The concept of capacity is fundamental to powers of attorney: a principal must have
capacity to create a power of attorney and in some cases these powers may be
activated when a principal has impaired decision-making capacity. At present the
Victorian legislation and associated supports provide little guidance about what
capacity is and how it should be assessed. In this chapter the Committee considers
mechanisms for providing more certainty about capacity and capacity assessments.

5.1  Why is capacity important to this Inquiry?

The terms of reference for this Inquiry ask the Committee to consider the issue of
capacity in the context of when an enduring power of attorney is created and
activated.

A power of attorney is only valid if the principal has the necessary capacity at the
time the document is created. The Instruments Act 1958 (Vic) and the Guardianship
and Administration Act 1986 (Vic) do not define capacity, although as noted in the
previous chapter, the Instruments Act provides that a person may make an enduring
power of attorney (financial) if he or she ‘understands the nature and effect’ of the
document. The Act sets out the matters witnesses should consider in determining
whether a person has such an understanding.”® Chapter four considered how
capacity to create a power of attorney should be established.

A non-enduring power of attorney is automatically revoked when a principal has
impaired decision-making capacity.®® In addition, a principal may specify that an
enduring power of attorney (financial) comes into effect when he or she has impaired
decision-making capacity.®®’ However, the Instruments Act does not provide any
guidance about determining when a principal has impaired decision-making capacity.

Enduring powers of attorney (guardianship) are only activated when a principal has
impaired decision-making capacity. The Guardianship and Administration Act states
that a representative is only able to exercise powers under an enduring power of
attorney (guardianship) if, and only to the extent that the principal ‘subsequently
becomes unable by reason of a disability to make reasonable judgments in respect of
any of the matters’. Disability is defined as an ‘intellectual impairment, mental
disorder, brain injury, physical disability or dementia’.>®® Again the legislation does
not provide any guidance about how to establish whether a person is unable to make
reasonable judgments.

The activation of some enduring powers of attorney (financial) and all enduring
powers of attorney (guardianship) when a principal has impaired decision-making
capacity means that it is important to be able to identify when a principal has

505 Instruments Act 1958 (Vic) ss 118, 125A(1).

506 Berna Collier and Shannon Lindsay, Powers of attorney in Australia and New Zealand (1992)
The Federation Press, 222.

7 Instruments Act 1958 (Vic) ss 117(1), 115(2).

%08 Guardianship and Administration Act 1986 (Vic) ss 35B(1), 3.

107



Inquiry into powers of attorney

impaired decision-making capacity and is unable to make a decision for himself or
herself.

5.2 A consistent approach to capacity

Capacity is an extremely complex concept and the Committee heard that the different
approaches contained in the various statutes cause widespread confusion and
uncertainty. Many participants in this Inquiry called for a consistent approach to
capacity in relation to all powers of attorney.>*

The concept of capacity fundamentally underpins many other laws as well. Several
Inquiry participants supported a uniform approach to capacity in all relevant laws,
including the Mental Health Act 1986 (Vic), the Medical Treatment Act 1988 (Vic)
and the Victorian Civil and Administrative Tribunal Act 1998 (Vic).>'® A standard
approach to capacity was recently recommended in New South Wales.”** As noted in
chapter three, some Inquiry participants advocated for an even broader approach,
with a single capacity-based legislative regime for all substitute decision making in
Victoria.

The House of Representatives Standing Committee on Legal and Constitutional
Affairs Older people and the law report in 2007 found that the current ad hoc
approach to assessing capacity throughout the nation ‘does not provide an adequate
level of transparency and protection of the interests of people making enduring
powers of attorney’.>'? The report recommended a nationally consistent approach to
assessing capacity.

The Committee agrees that a uniform approach to capacity should be adopted in the
proposed new Victorian Powers of Attorney Act, covering general (non-enduring)
powers of attorney, enduring powers of attorney (financial) and enduring powers of
attorney (guardianship). Such an approach was recommended in chapter four in
relation to capacity to create a power of attorney. Other elements of a consistent
approach in terms of defining and assessing capacity are considered in the remainder
of this chapter.

The Committee agrees there would be merit in adopting a uniform approach to
capacity in all relevant laws in Victoria, as well as nationally. This is outside the
scope of the Committee’s present Inquiry, but the Committee draws this matter to the
attention of the Victorian Government. In addition, the Committee notes that the
Victorian Law Reform Commission is considering capacity extensively as part of its

509 Australian Medical Association Victoria, Submission 69, 2; Robyn Mills, Acting Director of Civil Law

Services, Victoria Legal Aid, Transcript of evidence, Melbourne, 17 December 2009, 2; Seniors Rights
Victoria, Submission 38, 18-19; Council on the Ageing Victoria, Submission 39, 3; David Goldberg,
Solicitor and Senior Adviser, Australian Medical Association Victoria, Transcript of evidence, Melbourne,
17 December 2009, 3-4; Paula Chatfield, Legal Counsel, St Vincent’s Hospital, Transcript of evidence,
Melbourne, 14 December 2009, 3-4.

Carers Victoria, Submission 65, 4, 9.

Standing Committee on Social Issues, Substitute decision-making for people lacking capacity Report 43,
New South Wales Legislative Council (2010), xx.

House of Representatives Standing Committee on Legal and Constitutional Affairs, Older people and
the law, The Parliament of the Commonwealth of Australia (2007), 91.
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concurrent review of the Guardianship and Administration Act. Given the
considerable overlap between the work of the Committee and the Commission, the
Committee urges the Commission to take the Committee’s findings and
recommendations about capacity into account in its review.

5.3  Starting from a presumption of capacity

There is a common law presumption that all adults have capacity to make their own
decisions unless there is evidence to the contrary.”™ Some jurisdictions have
specifically incorporated a statutory presumption of capacity into their powers of
attorney legislation. For example, the Mental Capacity Act 2005 (UK) states ‘a
person must be assumed to have capacity unless it is established that he lacks
capacity’.>*

Participants in this Inquiry called for the Victorian powers of attorney legislation to
be founded on a presumption of capacity. Professor Peteris Darzins, Professor of
Geriatric Medicine at Monash University and Director of Geriatric Medicine at
Eastern Health stated, ‘In the whole process the emphasis has to be on allowing
people to act as though they are capable, and should there be sufficient evidence of
lack of capacity then something else needs to be done, rather than the other way
around.”®"

Inquiry participants emphasised that a presumption of capacity enhances a
principal’s human rights, in particular, the right of ‘persons with disabilities [to]
enjoy legal capacity on an equal basis with others in all aspects of life’ enshrined in
the International Convention on the Rights of Persons with Disabilities.”*® Ms Janet
Wood, President of the Council on the Ageing Victoria, warned that ‘unless we start
from the notion of the continuing right to make decisions, we can end up with

legislation that is too protective and takes away a right too early”.>"’

The Committee agrees that the powers of attorney legislation should be founded on a
presumption of capacity. This would promote principals’ rights by making it clear
that all decisions about a person’s capacity should start from the assumption that a
person has capacity to make decisions for himself or herself. The presumption will

%12 Borthwick v Carruthers (1787) 99 ER 1300.

514 Mental Capacity Act 2005 (UK) ¢ 9 s 1(2). See also Powers of Attorney Act 1998 (Qld) sch 1 principle 1;
Powers of Attorney Act 2006 (ACT) s 18; Standing Committee on Social Issues, above n 511, 44, 62 which
recommended legislating for a presumption of capacity in NSW.

Peteris Darzins, Professor of Geriatric Medicine, Monash University, and Director of Geriatric Medicine,
Eastern Health, Transcript of evidence, Melbourne, 30 March 2010, 3.

516 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 993 UNTS 3,
art 12(2) (entered into force 3 May 2008).

Janet Wood, President, Council on the Ageing Victoria, Transcript of evidence, Melbourne, 22 October 2009, 3.
See also Law Institute of Victoria, Submission 41, 9-10; Mental Health Legal Centre Inc, Submission 59, 4;
Carers Victoria, Submission 65, 12; Robyn Mills, Transcript of evidence, above n 509, 6; Kristen Pearson,
President, Australian & New Zealand Society for Geriatric Medicine, Victorian Division, Transcript of
evidence, Melbourne, 22 October 2009, 2; Victorian Coalition of Acquired Brain Injury Service Providers,
Submission 71, 2; Stephen Taffe, Legal Counsel, Alfred Health, Transcript of evidence, Melbourne, 14
December 2009, 4; Seniors Rights Victoria, Submission 38, 27; Royal College of Nursing Australia,
Submission 26, 3.
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be displaced if there is evidence that a person has impaired decision-making
capacity. What that evidence would look like is explored later in this chapter.

Recommendation 33: Presumption of capacity

The Committee recommends the Powers of Attorney Act provide that a person is
presumed to have capacity to make his or her own decisions.

5.4  Defining capacity

Many participants in this Inquiry called for the powers of attorney legislation to
provide a clear definition of capacity. For instance, the Australian Medical
Association submitted that the current definitions of capacity are ‘varied and erratic’

and ‘unhelpful to a donor, witness, doctor and the operation of the law’.>*®

Participants referred the Committee to the definitions of capacity set out in
legislation in some other jurisdictions.

For example, the powers of attorney legislation in Queensland defines capacity as
meaning that, in relation to a particular matter, the person is capable of:

¢ understanding the nature and effect of decisions about the matter
o freely and voluntarily making decisions about the matter
e communicating the decisions in some way. >*°

The Australian Capital Territory (ACT) legislation states that a person has decision-
making capacity ‘if the person can make decisions in relation to the person’s affairs

and understands the nature and effect of the decisions’.>%

The legislation in both those jurisdictions also defines impaired decision-making
capacity, which is basically the absence of capacity for a matter or decision.??

The Mental Capacity Act in the United Kingdom (UK) defines lack of capacity
rather than capacity. It states that “a person lacks capacity in relation to a matter if at
the material time he is unable to make a decision for himself in relation to the matter
because of an impairment of, or a disturbance in the functioning of, the mind or

518 Australian Medical Association Victoria, Submission 69, 2. See also Robyn Mills, Transcript of evidence,

above n 509, 2; Seniors Rights Victoria, Submission 38, 19; Council on the Ageing Victoria, Submission 39, 3;
David Goldberg, Transcript of evidence, above n 509, 3-4; Carers Victoria, Submission 65, 10-12;
Paula Chatfield, Transcript of evidence, above n 509, 3-4.

519 powers of Attorney Act 1998 (Qld) s 3, sch 3; Guardianship and Administration Act 2000 (Qld) s 3, sch 4.

520 powers of Attorney Act 2006 (ACT) s 9.

21 powers of Attorney Act 1998 (QId) s 3, sch 3; Guardianship and Administration Act 2000 (QId) s 3, sch 4;
Powers of Attorney Act 2006 (ACT) ss 9, 91.

110



Chapter 5: Capacity

brain’.°? The Act specifies that a person who is unable to make a decision for
himself or herself is someone who is unable to:

e understand information relevant to the decision
e retain that information
e use or weigh that information as part of the process of making the decision

e communicate the decision.®?

Professor Darzins advocated a similar approach, although he suggested different
terminology:

capable people know the issues they face, they also know the possible approaches
for dealing with those issues, they also appreciate the reasonably foreseeable
consequences of choices and their decisions are not based on a delusional construct.

If all of those things are true, then the people are capable even if they have cognitive
impairment. This latter bit is important because doctors will often confuse the
presence of cognitive impairment, such as Alzheimer’s dementia, a stroke or
acquired brain injury; they will say that because there is cognitive impairment
present the person lacks capacity, or that if the cognitive impairment has been
present for a long time and is profound then that equals lack of capacity. That may
be true, but the logic is not right. It is possible for people to have cognitive
impairment without lacking capacity.®?*

Most Inquiry participants who called for capacity to be defined in the Victorian
legislation did not specify what that definition should be. Of those who did, Seniors
Rights Victoria advocated the adoption of the UK approach.’®® The Mental Health
Legal Centre suggested a combined approach incorporating the ability to:

e understand the information relevant to making the decision
e retain the relevant information
e weigh up the relevant information

e communicate a decision.>?

Ms Elizabeth Mullaly, Manager of Psychology Services at Caulfield Hospital, who
gave evidence on behalf of the Victorian Section of the College of Clinical
Neuropsychologists of the Australian Psychological Society, also supported this
definition, stating ‘I think the layperson could probably get a bit of a grip on that by
maybe having those four ... As neuropsychologists we would agree that they are the
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Mental Capacity Act 2005 (UK) ¢ 9 s 2(1).

Mental Capacity Act 2005 (UK) ¢ 9 s 3(1).

Peteris Darzins, Transcript of evidence, above n 515, 3. See also Peteris Darzins, Assessment of decision-
making capacity: Key concept summary, supplementary evidence received 30 March 2010, 1; Kristen Pearson,
Transcript of evidence, above n 517, 4-5.

Elizabeth Samra, Lawyer, Seniors Rights Victoria, Transcript of evidence, Melbourne, 22 October 2009, 7.
Mental Health Legal Centre Inc, Submission 59, 5.
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vital elements that need to be in place.”®*" The Victorian Coalition of Acquired Brain
Injury Service Providers also advocated a similar approach, but preferred “ability to
appreciate the consequences of a decision’ to ‘ability to retain the information

relevant to the decision’.>?®

The Committee agrees the Victorian powers of attorney legislation should contain a
clear definition of capacity. The Committee believes it is important that the definition
should be as simple as possible to provide maximum clarity for those assessing
capacity and affected by capacity assessments. Thus the Committee’s preferred
definition incorporates the four elements that are common to most of the definitions
of capacity examined: the ability to understand the relevant information, the ability to
retain the relevant information, the ability to weigh up the relevant information and
the ability to communicate a decision in some way.

The Committee believes the legislation should also define impaired decision-making
capacity, which is the absence of capacity for a particular decision. Those making
capacity assessments should be provided with guidance materials to help them apply
these definitions consistently and transparently. This will be discussed later in this
chapter.

527 Elizabeth Mullaly, Member of College of Clinical Neuropsychologists Course Approval Sub-Committee,

and Manager of Psychology Services, Caulfield Hospital, Victorian Section of the College of Clinical
Neuropsychologists of the Australian Psychological Society, Transcript of evidence, Melbourne,
14 December 2009, 7. See also Standing Committee on Social Issues, above n 511, 35 which recommended
a similar approach; Kelly Purser, Ellis S Magner and Jeanne Madison, ‘Competency and capacity: The legal
and medical interface’ (2009) 16(5) Journal of Law and Medicine 789, 796; The Law Society of New South
Wales, When a client’s capacity is in doubt: A practical guide for solicitors (2009), 2 citing Jenna MacNab,
‘Capacity: A practical guide for lawyers’ (2008) 46(5) Law Society Journal 68, 71. See also Attorney General’s
Department, New South Wales, Capacity toolkit: Information for government and community workers,
professionals, families and carers in New South Wales (2008), 18; H Bennett and P Hallen, ‘Guardianship
and financial management legislation: What doctors in aged care need to know’ (2005) 35(8) Internal
Medicine Journal 482, 486; Malcolm Parker, ‘Judging capacity: Paternalism and the risk-related standard’
(2004) 11(4) Journal of Law and Medicine 482, 485-486; John Dawson and Annegret Kémpf, ‘Incapacity
principles in mental health laws in Europe’ (2006) 12(3) Psychology, Public Policy, and Law 310, 310;
Deborah O’Connor and Barbara Purves (eds), Decision-making, personhood and dementia: Exploring the
interface (2009) Jessica Kingsley Publishers, 12; Clare Delany, ‘Decision-making and consent’ in Rosemary
Kennedy (ed), Allied health professionals and the law (2008) The Federation Press, 99, 101 citing Thomas
Grisso and Paul S Appelbaum, Assessing competence to consent to treatment: A guide for physicians and
other health professionals (1998) Oxford University Press, and John Devereux and Malcolm Parker,
‘Competency issues for young persons and older persons’ in lan Freckelton and Kerry Peterson (eds),
Disputes and dilemmas in health law (2006) The Federation Press, 58. See also Peteris Darzins, D William
Molloy and David Strang (eds), Who can decide? The six step capacity assessment process (2000) Memory
Australia Press, 9; Mental Capacity Act 2005 (UK) ¢ 9 ss 2, 3; Department of Human Services, Victoria,
With respect to age - 2009: Victorian Government practice guidelines for health services and community
agencies for the prevention of elder abuse (2009), 98-99.

528 Victorian Coalition of Acquired Brain Injury Service Providers, Submission 71, 2.
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Recommendation 34: Defining capacity and impaired decision-making
capacity

The Committee recommends the Powers of Attorney Act:
a) state that a person has capacity to make a decision if he or she has:

- the ability to understand the information relevant to making the
decision

the ability to retain the relevant information
the ability to weigh up the relevant information
AND

the ability to communicate the decision in some way.

b) state that a person has impaired decision-making capacity if, in relation to a
decision, he or she does not have:

the ability to understand the information relevant to making the
decision

the ability to retain the relevant information
the ability to weigh up the relevant information

OR

the ability to communicate the decision in some way.

5.5 Protecting rights when assessing capacity —
Principles to guide capacity assessments

Decisions about a person’s capacity potentially have significant human rights
implications. For example, a decision that a person does not have capacity to choose
where to live may deprive a person of his or her freedom.

Participants in this Inquiry emphasised the importance of ensuring that principals’
rights are protected when capacity assessments are made.’® In particular,
participants highlighted the rights of recognition and equality before the law and
freedom of movement under the Charter of Human Rights and Responsibilities Act

529 Seniors Rights Victoria, Submission 38, 24 citing Law Reform Commission, Ireland, Consultation paper on
law and the elderly LRC CP 23 - 2003 (2003), 11. See also Attorney General’s Department, New South Wales,
Are the rights of people whose capacity is in question being adequately promoted and protected? A discussion
paper (2006), 3; House of Representatives Standing Committee on Legal and Constitutional Affairs,
above n 512, 91; Peteris Darzins, D William Molloy and David Strang (eds), above n 527, 3, 10.
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2006 (Vic)>* and the rights of equal legal capacity and access to support to exercise
legal capacity set out in the International Convention on the Rights of Persons with
Disabilities.>**

Inquiry participants suggested a number of principles to promote rights that could be
incorporated into power of attorney laws to underpin decisions about a person’s
capacity.

5.5.1 Capacity is decision-specific

Many Inquiry participants emphasised that capacity is decision-specific: a person
may have capacity to make decisions in relation to some matters but not others. For
instance, a person may be able to make day-to-day decisions about financial matters
or his or her lifestyle, but may not be able to make larger, more complex decisions,
for example, whether to sell a house or to enter an aged care facility.*

Inquiry participants expressed concern that the current Victorian legislation
encourages an all or nothing approach to capacity. For example, Carers Victoria
stated:

Individuals rarely lose all capacity at a particular moment. Most people with
lifelong intellectual disabilities and people with acquired brain injuries including
degenerative disorders — that is people with capacity disabilities — have the capacity
to make some decisions and express their preferences in relation to others.
Notwithstanding that they are often reliant on others to operationalise their
decisions.

We believe that the current laws that suggest a person either has capacity or they
don’t are too simplistic and fail to capture peoples lived experience.>®

Similarly, former Public Advocate Julian Gardner told the Committee that ‘it is very

important that we see capacity as not being a black and white concept. People’s

capacity can vary from day to day, and it can vary from decision to decision’.>**

5% Charter of Human Rights and Responsibilities Act 2006 (Vic) ss 8, 12, 13.

81 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 993 UNTS 3,
art 12 (entered into force 3 May 2008).

Law Institute of Victoria, Submission 41, 9. See also Sue Connelly, Committee member, Australian &
New Zealand Society for Geriatric Medicine, Victorian Division, Transcript of evidence, Melbourne,
22 October 2009, 6.

Carers Victoria, Submission 65, 10. See also David Goldberg, Transcript of evidence, above n 509, 3; Royal
District Nursing Service, Submission 25, 3; Stephen Taffe, Transcript of evidence, above n 517, 4; Jeni Lee,
Submission 57, 2; Seniors Rights Victoria, Submission 38, 24; Victorian Coalition of Acquired Brain Injury
Service Providers, Submission 71, 2; Robyn Mills, Transcript of evidence, above n 509, 3; Attorney
General’s Department, New South Wales, above n 527, 19; Queensland Law Reform Commission, Shaping
Queensland’s guardianship legislation: Principles and capacity Discussion paper (2008), 10, 108; Advance
Directives Review Committee, Planning ahead: Your health, your money, your life. First report of the
Review of South Australia’s Advance Directives: Proposed changes to law and policy (2008), 3, 10; Terry
Carney and Patrick Keyzer, ‘Planning for the future: Arrangements for the assistance of people planning for
the future of people with impaired capacity’ (2007) 7(2) Queensland University of Technology Law and
Justice Journal 255, 257.

Julian Gardner, Transcript of evidence, Melbourne, 1 October 2009, 3. See also Advance Directives Review
Committee, above n 533, 46.
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Inquiry participants stated that approaches that provide findings of global incapacity
may compromise the rights of a principal who may be able to make some
decisions.’®

The definitions of capacity in the UK and Queensland discussed earlier in this
chapter make it clear that capacity is decision-specific, that is, the principal’s
decision-making capacity must be considered in relation to each decision that needs
to be made.>® The Committee’s proposed definitions of capacity and impaired
decision-making capacity also recognise that capacity is decision-specific.

5.5.2 Capacity fluctuates

Participants in this Inquiry also highlighted that capacity is not static. A person’s
capacity to make decisions may fluctuate depending on factors such as his or her
mental and physical health or the time of day.”*” Mr David Goldberg, Solicitor and

Senior Adviser with the Australian Medical Association, emphasised that capacity is

not ‘on-off” and ‘can vary from day to day, hour to hour’.>®

The Committee was provided with many examples of fluctuating capacity. The
Victorian Coalition of Acquired Brain Injury Service Providers submitted:

In the case of acquired brain injury, capacity may change considerably from
immediate post-injury phase to later stages in the rehabilitation process, which for
many people is life-long ... there is a significant risk that assessments (particularly
those done in acute settings) indicating a lack of capacity can quickly become
outdated. This leaves the person with the injury without appropriate legal
recognition of their right to determine their own future.>*

Similarly, Ms Wood from the Council on the Ageing Victoria told the Committee:

some of the case studies from SRV [Seniors Rights Victoria] have involved people
who have gone into hospital for three weeks, six weeks, say, and in the interim their
worldly goods have been taken away from them. They come out having recovered
from whatever it was, and it is all gone. We must not have legislation that allows an
anticipation of incapacity. Increasingly as one can recover from a stroke or all sorts
of things like that, there needs to be more of an emphasis on permanent incapacity;
we need to be very careful about temporary incapacity.>*

585 Alzheimer’s Australia Vic, Submission 32, 4; Catherine Leslie, Legal and Policy Officer, Mental Health

Legal Centre Inc, Transcript of evidence, Melbourne, 14 December 2009, 4.
5% Mental Capacity Act 2005 (UK) ¢ 9 s 2(2), 3(3); Powers of Attorney Act 1998 (Qld) s 3, sch 3. See also
Attorney General’s Department, New South Wales, above n 527, 19-23; Rachel Zombor, Clinical
neuropsychologist, ‘The role of neuropsychology in the assessment of decision making capacity’ (Paper
presented at the Australian Guardianship and Administration Council: Social inclusion: The future of ageing,
disability and substituted decision-making conference, Brisbane, 19-20 March 2009), 4; Mental Health Legal
Centre Inc, Submission 59, 4-5.
Alzheimer’s Australia Vic, Submission 32, 4; Attorney General’s Department, New South Wales,
above n 527, 19-23; Attorney General’s Department, New South Wales, above n 529, 3.
David Goldberg, Transcript of evidence, above n 509, 3.
Victorian Coalition of Acquired Brain Injury Service Providers, Submission 71, 2. See also Tom Worsnop,
Chair, Victorian Coalition of Acquired Brain Injury Service Providers, Transcript of evidence, Melbourne,
30 March 2010, 2, 4.
Janet Wood, Transcript of evidence, above n 517, 3.
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These examples highlight the importance of capacity assessments, particularly
decisions about impaired decision-making capacity, not being a one-off. The UK
legislation specifically recognises that impaired decision-making capacity may be
‘permanent or temporary’.>** The code of practice which supports that legislation
suggests that decisions about a person’s capacity should be regularly reviewed, and if
a person is unable to make a decision for himself or herself, consideration should be
given to delaying the decision to see whether the person might be able to make the
decision at some other time.>* This approach was supported by some Inquiry
participants.>®

Case study 9: He was unable to return home as his house had been emptied out™*

‘A man appointed his two sons as his joint attorneys and enduring guardians. During
a hospital admission the sons decided their father would be unable to return to his
own home and sold his household belongings and his car and put his house up for
sale. When the man was ready to be discharged from hospital he was effectively
unable to return home as the house had been emptied out and the sons refused to
return his belongings.’

5.5.3 Capacity should not be assumed based on a person’s
appearance

The UK’s Mental Capacity Act states that ‘a lack of capacity cannot be established
merely by reference to a person’s age or appearance’.>*®> The code of practice which
supports the Act gives some further guidance about what this means:

The Act deliberately uses the word “‘appearance’, because it covers all aspects of the
way people look. So for example, it includes the physical characteristics of certain
conditions (for example, scars, features linked to Down’s syndrome or muscle
spasms caused by cerebral palsy) as well as aspects of appearance like skin colour,
tattoos and body piercings, or the way people dress (including religious dress).>*

Mr Robert Bolch, a Justice of the Peace who made a submission to the Inquiry,
observed that some witnesses judge that a person with motor neurone disease who is
unable to physically sign a power of attorney document does not have capacity to
make the document and commented, ‘Because a donor is unable to control a pen to
sign a document does not relate to their reasoning processes ...">*’

%1 Mental Capacity Act 2005 (UK) ¢ 95 2(2).

%2 Department for Constitutional Affairs, United Kingdom, Mental Capacity Act 2005 Code of practice,
The Stationery Office (2007), 49-50. See also Attorney General’s Department, New South Wales,
above n 527, 19-23.

Carers Victoria, Submission 65, 11; Mental Health Legal Centre Inc, Submission 59, 4-5.

544 Office of the Public Advocate, Submission 9, 9.

%5 Mental Capacity Act 2005 (UK) ¢ 9 s 2(3). See also Attorney General’s Department, New South Wales,
above n 527, 33-35.

Department for Constitutional Affairs, United Kingdom, above n 542, 43.

Robert C Bolch, JP, Submission 3, 8. See also Elizabeth Mullaly, Transcript of evidence, above n 527, 4.
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5.5.4 Capacity assessments should focus on a person’s
ability to make a decision not the outcome of a
decision

The Committee heard that capacity assessments should focus on a person’s ability to
make a decision, rather than judging the actual decisions he or she makes. Ms
Catherine Leslie, Legal and Policy Officer at the Mental Health Legal Centre, told
the Committee that impaired decision-making capacity should not be assumed
merely because a person makes a decision that someone else might perceive to be
unwise:

I think it is probably fair to say that we often make decisions which people find
uncomfortable and difficult to deal with, but we should be supporting the person to
be able to understand the relevant information, if that is necessary, and to be able to
allow that person to be informed to make a wise or unwise decision. We should not
be judging simply on the basis of what kind of decision they have made, whether
that decision itself is reasonable but looking at the way in which the person has
made the decision.>*®

Professor Darzins agreed, observing that ‘the vast majority of irrational choices are

made by competent people’.>*

The UK legislation specifically states that ‘a person is not to be treated as unable to
make a decision merely because he makes an unwise decision’.>*® A recent review of
substitute decision-making in New South Wales recommended that a similar
provision should be inserted into all legislation which deals with capacity in that
state.> The Committee recognises that in some circumstances certain behaviour
may be evidence of impaired decision-making capacity.

55,5 People should be supported to make their own
decisions where possible

In chapter three of this report the Committee recommended that the proposed new
Victorian Powers of Attorney Act should be underpinned by the notion of supported
decision making. This is in line with the International Convention on the Rights of
Persons with Disabilities which stipulates that people with disabilities must be given
the necessary support to exercise their legal capacity.>*

Participants in this Inquiry emphasised that there are a range of factors that influence
a person’s ability to make a decision for himself or herself. Alzheimer’s Australia
Victoria wrote: ‘A person’s overall capacity to make decisions can be enhanced by

548 Catherine Leslie, Transcript of evidence, above n 535, 3-4. See also Seniors Rights Victoria, Submission 38, 28;

Mental Health Legal Centre Inc, Submission 59, 5.

Peteris Darzins, Transcript of evidence, above n 515, 4.

50 Mental Capacity Act 2005 (UK) ¢ 9 s 1(4).

%1 Standing Committee on Social Issues, above n 511, 63.

552 Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 993 UNTS 3,
art 12(2) (entered into force 3 May 2008).
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personal strengths, good service provision, information and support. Personal

limitations, poor service provision and lack of support can limit it’.>

Similarly, Carers Victoria submitted that the Committee *should consider whether an
individual and or caring family’s lack of access to appropriate resources may be the
source of, or be contributing to an individual’s capacity disability’.>>* Carers Victoria
suggested that legislation should enshrine the right of people with impaired decision-
making capacity to support to make their own decisions, including access to
advocacy, support to build their capacity, appropriate communication aids and
materials in their first language.>®® The Victorian Coalition of Acquired Brain Injury
Service Providers also emphasised the importance of access to communication aids,
observing that even experienced health professionals sometimes mistake a lack of
ability to communicate for a lack of capacity to make a decision.>*®

Ms Kerry Stringer, Community Partnerships Manager at the Summer Foundation,
who gave evidence on behalf of the Victorian Coalition of Acquired Brain Injury
Service Providers, told the Committee that people with brain injuries are often not
supported to make decisions, even when they are capable of making decisions
themselves:

We had an example recently of a young man who is in a locked unit in a specialist
residential aged care facility whose father has power of attorney and who has retired
interstate. Our view is that that young man could live somewhere else. Again, | do
not think there is any malice or intent around the decision making. The parent likes
it where he is because he is safe. He does not have to worry about him. He is not
getting those phone calls at midnight. He kind of retired. Our view is that if the
young man were given the opportunity to look at alternative accommodation and
spend some time out in the community, he would be able to make a decision about
an alternative place to live.>’

Many other jurisdictions have introduced a principle that a person should not be
treated as unable to make a decision unless all practicable steps to help him or her to
do so have been taken without success. For example, legislative principles
underpinning the powers of attorney legislation in Queensland include a principle
that a person ‘must be given any necessary support, and access to information, to

enable the adult to participate in decisions affecting the adult’s life’.>*®

58 Alzheimer’s Australia Vic, Submission 32, 4. See also Attorney General’s Department, New South Wales,

above n 529, 3.

Carers Victoria, Submission 65, 11.

%5 bid.

%% Victorian Coalition of Acquired Brain Injury Service Providers, Submission 71, 2. See also Tom Worsnop,

Transcript of evidence, above n 539, 2.

Kerry Stringer, Community Partnerships Manager, Summer Foundation, Victorian Coalition of Acquired

Brain Injury Service Providers, Transcript of evidence, Melbourne, 30 March 2010, 5.

558 powers of Attorney Act 1998 (Qld) sch 1 cl 7(3). See also Powers of Attorney Act 2006 (ACT) sch 1 cl 1.6;
Mental Capacity Act 2005 (UK) c 9 s 1(3); Department for Constitutional Affairs, United Kingdom,
above n 542, 22-24, ch 3; Attorney General’s Department, New South Wales, above n 527, 42-44.
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5.5.6 Principles to guide capacity assessments — The
Committee’s view

In chapter three the Committee recommended that the proposed new Powers of
Attorney Act be supported by a statement of general principles that must be applied
by all those exercising powers or functions under the Act in relation to a principal
with impaired decision-making capacity. The statement of principles suggested by
the Committee has three elements: an articulation of relevant human rights contained
in international conventions, an emphasis on ensuring that all decisions about a
person’s capacity uphold his or her rights and a focus on ensuring that all decisions
and actions under enduring powers of attorney promote principals’ interests and
wellbeing. The first component was discussed in chapter three and the third
component will be discussed in the next chapter. The Committee considers the
second element in this section.

The Committee recognises that decisions about a person’s capacity have the potential
to significantly impact that person’s human rights. The Committee believes that
providing principles to guide capacity assessments as part of the proposed general
principles underpinning the Powers of Attorney Act will help ensure that principals’
rights are at the forefront when capacity is assessed.

The Committee therefore recommends that the statement of general principles to be
contained in the new Powers of Attorney Act should include fundamental principles
to guide the conduct of capacity assessments. These principles should be that
capacity is decision-specific and fluctuates over time, capacity should not be
assumed based on a person’s appearance, a person must not be presumed to have
impaired decision-making capacity simply because he or she makes a decision that
others may view as unwise and a person should not be treated as unable to make a
decision if it is possible for him or her to make that decision with appropriate
support.

The definition of capacity that the Committee recommended earlier in this chapter
also recognises that capacity fluctuates and is decision-specific. However, the
Committee believes that incorporating these concepts as separate principles will
highlight their importance to people making decisions about others’ capacity. The
last suggested principle provides more specific guidance about how the principle of
supported decision making, which the Committee has proposed as a fundamental
pillar of the new Act, should be implemented.

Later in this chapter the Committee recommends the development of guidance
materials to assist people making capacity assessments. This material should
highlight these principles and provide practical information about how each principle
can be implemented.
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Recommendation 35: Principles to guide capacity assessments
The Committee recommends the statement of principles underpinning the Powers of
Attorney Act recommended in recommendation 3 include principles to guide
capacity assessments. These principles should include:

capacity is specific to each decision to be made

impaired decision-making capacity may be temporary or permanent

capacity should not be assumed based on a person’s appearance

a person must not be presumed to have impaired decision-making capacity
merely because he or she makes a decision that is, in the opinion of others,
unwise

a person should not be treated as unable to make a decision if it is possible
for him or her to make that decision with appropriate support.

5.6 Who should assess capacity?

As noted in chapter four, the two witnesses to both enduring powers of attorney
(financial) and enduring powers of attorney (guardianship) documents are required to
certify that the principal appeared to have the capacity to create the document.>*® The
creation of a general (non-enduring) power of attorney does not need to be witnessed
and consequently there is no check of a principal’s capacity to create that document.
In that chapter, the Committee recommended the introduction of consistent
witnessing requirements for all powers of attorney, including general (non-enduring)
powers of attorney.

Neither the Instruments Act nor the Guardianship and Administration Act provide
any guidance about how impaired decision-making capacity should be assessed in
terms of the activation of powers of attorney or who should perform the capacity
assessment. In practice, it is usually the representative who assesses that a principal
does not have capacity to make a particular decision, thus activating an enduring
power.

5.6.1 When is a medical assessment of capacity required?
Most participants in this Inquiry agreed that assessment of capacity is a legal not a

medical issue.®®® However, as the Australian Medical Association’s submission
observed, ‘The threshold for reaching the legal conclusion regarding capacity will

59 Instruments Act 1958 (Vic) s 125A; Guardianship and Administration Act 1986 (Vic) s35A, sch 4 form 1.

%0 David Goldberg, Transcript of evidence, above n 509, 3; Kristen Pearson, Transcript of evidence,
above n 517, 56. See also Sue Field, ‘Assessing mental capacity’ (2008) 86 Precedent 45, 47; Peteris
Darzins, D William Molloy and David Strang (eds), above n 527. Cf John Myers, Submission 56, 16; The
Royal Women’s Hospital, Submission 8, 1.
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often require medical input.”*®* The Committee received a variety of evidence about
when a medical assessment of capacity to create and activate a power of attorney is
necessary.

Medical assessment of capacity to create a power of attorney

The Committee heard that requiring medical evidence of capacity at the time a power
of attorney is created would provide more certainty about the validity of a document.
The Australian Association of Gerontology told the Committee that having an expert
assessment of capacity to create a power of attorney, for example by a general
practitioner:

could provide certainty not only to the person who is giving EPoA [enduring power
of attorney] to someone, but also to the financial or health-care provider who has to
act on that authority at some time in the future. This would also help to reduce
vexatious claims from family/others that the person was not competent when they
completed the document.>®

Some participants felt that a medical assessment of capacity should be obtained in all
cases to avoid any doubt about a principal’s capacity at the time he or she creates the
document.®®® Seniors Rights Victoria proposed that, if a registration system is
introduced, the capacity assessment could be lodged with the registration body.>*

However, other participants expressed concern that requiring a medical assessment
of capacity in all cases would discourage members of the community from making
powers of attorney.”® In particular, there was concern about the additional costs that
would be imposed on principals. The Ministerial Advisory Council of Senior
Victorians stated ‘we do not want to suggest anything that will mean additional costs
for seniors’.>®® State Trustees observed that powers of attorney are often created in
crisis situations and there may be no time to obtain a formal capacity assessment:

Not infrequently, enduring powers (and Wills) are required to be prepared as a
matter of urgency because the donor has left it till the “last minute” (for example,
they are in hospital about to have an operation); avoidable delays that arise in such
circumstances may result in the donor’s wishes ultimately being thwarted because
they lose capacity before the document can be executed ...

A professional assessment of capacity can take between six and sixteen hours.*®®

%1 Australian Medical Association Victoria, Submission 69, 2. See also David Goldberg, Transcript of

evidence, above n 509, 3.

Australian Association of Gerontology Inc, Submission 15, 1. See also The Royal Women’s Hospital,
Submission 8, 1; John Billings, Deputy President, Guardianship List, Victorian Civil and Administrative
Tribunal (VCAT), Submission 37, att, 7.

Association of Independent Retirees (AIR) Ltd (Victorian Division), Submission 12, 4; Audrey Cooke,
Submission 5, 1; Murray Mallee Community Legal Service, Submission 22, 2.

Seniors Rights Victoria, Submission 38, 25.

Office of the Public Advocate, Submission 9, 12; John Billings, Deputy President, Guardianship List,
Victorian Civil and Administrative Tribunal (VCAT), Transcript of evidence, Melbourne, 1 October 2009, 4;
Mental Health Legal Centre Inc, Submission 59, 5-6.

Ministerial Advisory Council of Senior Victorians, Submission 48, 2. See also The Institute of Legal
Executives (Victoria), Submission 33, 2.

State Trustees Limited, Submission 58, 8.
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Most participants who commented on this issue supported obtaining a medical
assessment only when there is doubt about a principal’s capacity to create a power of
attorney. Dr Kristen Pearson, President of the Australian & New Zealand Society for
Geriatric Medicine, told the Committee, ‘I do not think doctors want to get involved
with every person who signs an enduring power of attorney ... But clearly there will
be a role for medical practitioners where there is doubt ...”**® Former Public
Advocate, Mr Gardner, expressed the view that the cases where a specialised medical
assessment is needed are quite rare.”"”

The Victorian Bar suggested that the legislation could include an evidentiary
provision stating that if a registered medical practitioner signs a capacity certificate
then ‘unless the contrary is proved, a person has capacity to create a Power of

Attorney’.>"

Guidance materials for capacity assessors in New South Wales, Queensland and the
UK suggest obtaining an expert capacity assessment where there is doubt about a
person’s capacity to create a power of attorney document.””> The Law Institute of
Victoria commended the ‘warning signs’ that may warrant a further investigation of
capacity set out in the Law Society of New South Wales’ guidelines When a client’s
capacity is in doubt: A practical guide for solicitors. These include:

¢ the principal has difficulty with memory or recall

¢ the principal has difficulty communicating

e the principal is disorientated

573

e the principal is in hospital or an aged care facility.

Case studies 10 and 11 provide two examples of when an expert assessment of
capacity, in those instances performed by neuropsychologists, was helpful in
determining a principal’s capacity to create a power of attorney.

569 Kristen Pearson, Transcript of evidence, above n 517, 5. See also John Billings, Submission 37, above n 562,

att, 7; Catherine Leslie, Transcript of evidence, above n 535, 5; John Billings, Transcript of evidence,
above n 565, 4; Moreland Community Legal Centre Inc, Submission 51, 3; Law Institute of Victoria,
Submission 41, 12; Robert C Bolch, JP, Submission 3, 8; Mental Health Legal Centre Inc, Submission 59, 5;
Matthew Hughes, Submission 62, 1; Lillian Jeter, Executive Director, Elder Abuse Prevention Association,
Transcript of evidence, Melbourne, 30 March 2010, 3.

Julian Gardner, Transcript of evidence, above n 534, 9.

The Victorian Bar, Submission 40, 3. See also Australian Medical Association Victoria, Submission 69, 2.
Department for Constitutional Affairs, United Kingdom, above n 542, 59-61; Attorney General’s
Department, New South Wales, above n 527, 56-57; Office of the Adult Guardian, Queensland, Capacity
guidelines for witnesses of enduring powers of attorney (2005), 3.

Law Institute of Victoria, Submission 41, 12 citing The Law Society of New South Wales, above n 527, 4.
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Case study 10: ‘Her cognitive impairment was not readily apparent’"

‘Mrs S was assessed in a memory clinic. She had a three year history of gradual
cognitive decline despite good health. She had four adult children who had come into
conflict over the best approach to her care needs. One daughter had recently taken
her to a solicitor to have her sign an Enduring Power of Guardianship (EPG) but the
lawyer and other siblings requested that her capacity be assessed. MrsS was
pleasant, co-operative and aware of her surroundings. She did not appear confused
on the surface and she carried out superficial social conversation without difficulty.
Her neuropsychological results showed preservation of long term (remote) memories
but severe impairment of recent memory and new learning. Other mild cognitive
difficulties were present, including problems with reasoning, and the results
suggested established Alzheimer’s disease. There was no evidence of fluctuation in
mental state. Close questioning revealed that she had a very general understanding of
the meaning of an EPA [enduring power of attorney] but she had no appreciation that
her children were in conflict about her care and she had no appreciation of the basis
of that conflict (i.e. her increasing care needs and how they could best be met).
Explanation did not help because she was unable to retain the information. She
tended to operate on the basis of a long term tendency to be agreeable. The
neuropsychologist considered that her formal cognitive assessment results were
consistent with her performance when interviewed about the matter under
consideration. The neuropsychologist felt that Mrs S was unable, on the basis of her
memory impairment and her problems with reasoning, to appreciate the likely effect
of signing an EPG to one daughter over and above her other children.

It is possible that if Mrs S had been subjected to a brief structured discussion using
leading questions in the presence of her daughter she may have appeared to have had
the requisite understanding to sign. Her cognitive impairment was not readily
apparent at a superficial conversational level but the neuropsychological assessment
raised concerns that were subsequently confirmed by a more detailed discussion of
her circumstances and wishes.’

Case study 11: Twelve months after her stroke she had regained capacity to
appoint a representative’

‘Mrs K had a large stroke affecting the areas at the front of her brain on the left side.
In the early months, her husband was appointed administrator as she had never
signed an EPA [enduring power of attorney] and lacked the capacity to do so.
Twelve months later she was attending rehabilitation. She continued to have
considerable problems with expression of ideas but she had reasonable
comprehension of language and she could read. A specialised neuropsychological
assessment using yes/no responses to a series of questions (following education)
suggested that she had regained the capacity to appoint a financial EPA and she
indicated that she would choose to appoint her husband. Her administration order
was subsequently revoked.’

5% Victorian Section of the College of Clinical Neuropsychologists of the Australian Psychological Society,
Submission 68, 6.
" 1bid, 7.
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A medical assessment of capacity at time of activation?

There were also divided views about whether a medical assessment of capacity
should be required in order to activate an enduring power of attorney.

Several participants supported requiring all representatives to obtain a medical
certificate confirming that the principal has impaired decision-making capacity, with
some suggesting the certificate should be provided to the Office of the Public
Advocate or a registration body before an enduring power can take effect.”® Some
participants suggested that the medical certificate should include an indication of
whether the impaired decision-making capacity is likely to be permanent.>”’

Others suggested that a medical assessment is only necessary when there is doubt
about a principal’s capacity.”’® Again resources in other jurisdictions provide
guidance about when an expert assessment is needed at the activation stage. For
example, the UK code of practice states that a formal capacity assessment should be
sought in a range of circumstances including where:

e the decision is complicated or has serious consequences
o the principal challenges a finding of impaired decision-making capacity

o there is disagreement between family members, carers and/or professionals
about the principal’s capacity

o there is a conflict of interest between the assessor and the principal.>”

Medical assessment of capacity — The Committee’s view

The Committee believes that requiring medical certification of a principal’s capacity
to create or activate a power of attorney would be time-consuming, costly and may
discourage the use of powers of attorney. While the Committee notes there was
support among Inquiry participants, particularly for medical certification in order to
activate a document, it does not believe that this fits well into a framework based on
the notion that capacity fluctuates and is decision-specific, as discussed earlier in this
chapter. The Committee considers alternative ways of evidencing the activation of an
enduring power of attorney below.

The Committee’s view is that a medical assessment of capacity should be sought
whenever there is doubt about a principal’s capacity to create a power of attorney or

6 St Kilda Legal Service Co-Op Ltd, Submission 50, 2-3; Federation of Community Legal Centres
(Victoria) Inc, Submission 47, 3; Royal Victorian Association of Honorary Justices, Submission 28, 1; Jeni
Lee, Submission 57, 4; Jenny Chapman, Chief Social Worker, Werribee Mercy Hospital, Palliative Care
Victoria, Transcript of evidence, Melbourne, 17 December 2009, 8; Royal College of Nursing Australia,
Submission 26, 3; Murray Mallee Community Legal Service, Submission 22, 2; Hunt & Hunt,
Submission 24, 3; Lucie O’Brien, Policy Officer, Federation of Community Legal Centres (Victoria) Inc,
Transcript of evidence, Melbourne, 1 October 2009, 4; Seniors Rights Victoria, Submission 38, 29;
D Constantine and L Richmond, Submission 75, 1.

57 Federation of Community Legal Centres (Victoria) Inc, Submission 47, 3; St Vincent’s Hospital,

Submission 19, 6; Paula Chatfield, Transcript of evidence, above n 509, 6.

Australian Association of Gerontology Inc, Submission 15, 1.

57 Department for Constitutional Affairs, United Kingdom, above n 542, 59-60.
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to make a particular decision. The capacity resource that the Committee proposes
later in this chapter and the information for witnesses recommended in the previous
chapter should make it clear in what circumstances referral for a medical assessment
of capacity is required.

5.6.2 Who should conduct medical assessments of
capacity?

The Committee heard there are a range of professionals who may be well placed to
provide medical assessments of capacity. Many participants supported general
practitioners playing a role in assessing capacity, as they may have an ongoing
relationship with the principal.®®® Other potentially suitable assessors identified by
participants include neuropsychologists, geriatricians, psychiatrists, psychologists,
psychogeriatricians, gerontologists, neurologists and nurse practitioners.*®*

Some jurisdictions have specially trained capacity assessors. Professor Darzins told
the Committee that in Ontario, Canada, assessors complete a short course and work
as private practitioners on a fee-for-service basis. The assessors are not required to
have a health care background.®® Professor Darzins did not recommend the
Canadian approach, proposing instead more training for existing professionals,
including those in the legal and health care sectors.® Other participants in this
Inquiry also suggested the use of specialised memory clinics to assess capacity.®

Resources developed to support powers of attorney legislation in some other
jurisdictions provide advice about referrals to appropriate professionals for expert
medical capacity assessments.>®

The Committee notes that there are a range of professionals who may be well placed
to provide assessments of capacity. The most appropriate person to conduct a
capacity assessment will depend on a range of factors such as any medical conditions
the principal has, the type of decision and when it needs to be made. Some

%80 David Goldberg, Transcript of evidence, above n 509, 4; St Kilda Legal Service Co-Op Ltd, Submission 50, 2;

John Myers, Submission 56, 16; Jenny Chapman, Transcript of evidence, above n 576, 8; Sue Field, above n
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Injury Australian Services, Victorian Section of the College of Clinical Neuropsychologists of the Australian
Psychological Society, Transcript of evidence, Melbourne, 14 December 2009, 7.

Nikki Isaks, Senior Social Worker, Royal District Nursing Service, Transcript of evidence, Melbourne,
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<http://www.alzheimersonline.org/facts/faq.php>, viewed 29 June 2010; The Law Society of New South
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Executive General Manager, Strategic and Support Services, Royal District Nursing Service, Transcript of
evidence, Melbourne, 17 December 2009, 7.

Peteris Darzins, Transcript of evidence, above n 515, 6.
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assessments may require a multidisciplinary approach combining the skills and
expertise of different professionals. The capacity resources the Committee suggests
later in this chapter should provide information about the types of professionals to
whom referrals for assessments of capacity can be made.

5.7 What evidence is required to activate an
enduring power of attorney?

As noted above, there is currently no process for formally activating an enduring
power of attorney that is operable when the principal has impaired decision-making
capacity.

Inquiry participants raised concerns that the totally unregulated activation process is
susceptible to abuse. For example, the Federation of Community Legal Centres was
‘concerned that in some instances, attorneys exercise their powers under an enduring
power of attorney despite the fact that the donor has capacity. This is particularly
concerning with respect to mentally ill donors who sometimes lose capacity for short

periods and then regain it’.>%

Some organisations have implemented processes that require representatives to
provide proof that a principal has impaired decision-making capacity. Credit Union
Australia, for instance, informed the Committee that it requires a letter from the
principal’s doctor stating that the principal has impaired decision-making capacity
before it will accept any enduring power of attorney document.®®” Earlier in this
chapter, the Committee considered and ultimately rejected a requirement for medical
evidence of impaired decision-making capacity in all cases.

The Committee received two other suggestions for evidencing the activation of an
enduring power of attorney. Firstly, two submissions argued that where an enduring
power of attorney is stated to come into effect when a principal has impaired
decision-making capacity, the evidence needed to prove this should be set out in the
document creating the power.>®

Secondly, Mr John Billings, Deputy President of the Guardianship List at the
Victorian Civil and Administrative Tribunal, suggested that representatives could be
required to record:

o the date the enduring power was activated

e the date from which the principal had impaired decision-making capacity

o the medical or other evidence on which the representative based his or her
belief that the donor had impaired decision-making capacity.®

586 Federation of Community Legal Centres (Victoria) Inc, Submission 47, 3. See also Paula Chatfield,

Transcript of evidence, above n 509, 3.

587 Credit Union Australia Ltd, Submission 18, 3. See also Hunt & Hunt, Submission 24, 2.

588 Seniors Rights Victoria, Submission 38, 29. See also Financial Planning Association of Australia Ltd,
Submission 49, 2.
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The Committee believes it would be too onerous to require all principals to specify in
the enduring power of attorney document the evidence needed to activate an
enduring power upon impaired decision-making capacity. However, it notes that
principals can currently choose to do this and believes this option should remain.

The Committee agrees that representatives should be encouraged to record when they
activate an enduring power of attorney and on what evidence they based that
assessment. This will provide more certainty in relation to these decisions. In chapter
seven the Committee recommends a legislative requirement that representatives
formally notify the activation of an enduring power, including to any personal
monitor appointed by the principal and the body responsible for registering powers
of attorney. The Committee does not believe this notice needs to contain any medical
certification or other formal evidence. However, encouraging representatives to make
a note of the evidence on which their assessment is based will help ensure that this is
documented and provide valuable evidence should the decision to activate the
document be challenged.

In the next chapter the Committee recommends resources for representatives to
support them in their role. These resources should encourage representatives to
record information about the activation of enduring powers of attorney.

5.8 Providing guidance and support to those
assessing capacity

Many participants in this Inquiry highlighted the complexity of capacity assessments
and called for more guidance and support for those making these assessments.

5.8.1 Resources to assist with capacity assessments

There was strong support among Inquiry participants for the development of
guidelines or other resources to assist people to make capacity assessments both at
the time of creation and activation of power of attorney documents. For example, Mr
Luke Delaney, Senior Clinical Neuropsychologist with Alcohol Related Brain Injury
Australian Services, who gave evidence on behalf of the Victorian Section of the
College of Clinical Neuropsychologists of the Australian Psychology Society, told
the Committee, ‘I think the idea of guidelines is a good way of dealing with this
issue, because this is legislation that is going to affect everyone, and there are going
to be people of varying levels of knowledge and understanding actually acting under
the legislation ...”*® Southern Health suggested that guidelines, in conjunction with
trainins%lwould allow more people to make capacity assessments without referral or
delay.

50 ) uke Delaney, Transcript of evidence, above n 580, 7. See also Victoria Legal Aid, Submission 42, 3-4;

Law Institute of Victoria, Submission 41, 8; Peteris Darzins, Transcript of evidence, above n 515, 8; Royal
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College of Clinical Neuropsychologists of the Australian Psychological Society, Submission 68, 5; Hume
Riverina Community Legal Service, Submission 36, 3; Elizabeth Mullaly, Transcript of evidence,
above n 527, 7; Lillian Jeter, Transcript of evidence, above n 569, 3.

%1 gouthern Health, Submission 30, 2.

127



Inquiry into powers of attorney

In particular, participants drew the Committee’s attention to resources that have been
developed in other jurisdictions to guide those involved in assessing capacity.

New South Wales Capacity toolkit

The Attorney General’s Department of New South Wales published a Capacity
toolkit in 2008 following an extensive consultation process.*** The toolkit provides a
wide range of information and guidance about capacity and capacity assessments. It
is aimed at a broad audience, including those concerned about the ability of a person
to make a decision for himself or herself and those who may need to assess a
person’s capacity.>*

The toolkit is written in a simple style and contains a breadth of information,
including:

e What is capacity?

e Principles for assessing capacity.

e When should capacity be assessed?
e Who can assess capacity?

e Assessing capacity in relation to personal life, health and money and
property.

e Supported decision making.

Alzheimer’s Australia Victoria highly commended the New South Wales toolkit and
suggested that a similar resource could be developed in Victoria.>®* A recent South
Australian review also praised the toolkit and recommended that it be adapted for use
throughout Australia.>®

Law Society of New South Wales — Guide for solicitors

The Law Society of New South Wales has produced When a client’s capacity is in
doubt — A practical guide for solicitors. This guide outlines a range of information
including what is capacity, indicators of lack of capacity and when to seek the
appointment of a substitute decision maker. It provides specific guidance on the
lawyer’s role in assessing capacity and includes information about communicating
with clients, keeping records of capacity assessments and when and how to make
referrals for medical assessments of capacity.

592 Attorney General’s Department, New South Wales, above n 527, 6-7; Attorney General’s Department, New
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Attorney General’s Department, New South Wales, above n 527, 11-12.
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While the Capacity toolkit developed by the NSW Attorney General’s Department
has a broader audience, the Law Society’s guide specifically focuses on issues
relevant to legal practitioners.®® The Law Society advised that it developed the
guide because many of its members sought guidance about assessing capacity. The
Law Society informed the Committee that the guide has been well received by
lawyers and is widely used.

Several Inquiry participants from the legal sector praised this publication.>®’
United Kingdom Mental Capacity Act 2005 Code of practice

The UK Mental Capacity Act 2005 Code of practice was issued in 2007 and aims to
provide guidance about how to apply the Act. The Office of the Public Guardian,
which developed the code, told the Committee, ‘The Code was developed as a single
document to keep all appropriate guidance and information in one place to avoid any
confusion.”>%

The code explains how the Act operates on a day-to-day basis and offers examples of
best practice to carers and practitioners. It includes information about what is
capacity, how to assess capacity, principles to guide capacity assessments and
supported decision making.

The Office of the Public Guardian advised that over 45 400 copies of the code have
been sold and that feedback received about the code had been ‘broadly positive’.*°

The Office also indicated that the code may be reviewed in the future.

Carers Victoria was strongly supportive of the UK code and advocated for such a
code to be introduced in Victoria.®®

Other resources

The Committee heard that a number of other professional bodies have developed
resources on capacity assessment for their members.

The Victorian Section of the College of Clinical Neuropsychologists of the
Australian Psychological Society (APS) provided the Committee with the Guidelines
for preparation of neuropsychological reports for the Guardianship List of the
Victorian Civil and Administrative Tribunal (VCAT) which were developed by the
APS. These guidelines provide information on the preparation of neuropsychological
reports for VCAT, but do not address how to conduct an assessment of capacity.®®*

5% | etter from Mary Macken, President, The Law Society of New South Wales, to Chair, Victorian Parliament
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Dr Pearson of the Australian & New Zealand Society for Geriatric Medicine told the
Committee there were a variety of relevant resources for general practitioners.®®” She
drew the Committee’s attention to the Royal Australian College of General
Practitioners’ Medical care of older persons in residential aged care facilities which
sets out information about assessing capacity.®®

Resources to assist with capacity assessments - The
Committee’s view

The Committee acknowledges that assessing capacity can be extremely challenging.
The Committee agrees there would be value in a national approach to this difficult
issue, including the development of guidance materials that can be used nationwide.
However, the development of resources at a national level is likely to be a protracted
process, and such resources will only be of limited assistance with the application of
state-based legislation.

The Committee therefore recommends that a resource based on the Attorney
General’s Department of New South Wales’s Capacity toolkit should be developed
to support the Victorian legislation. Such a resource would be extremely valuable to
all people involved in capacity assessments. The Committee notes that this resource
will have utility beyond the specific powers of attorney under review in this Inquiry,
being equally relevant to other capacity-based legislation.

The new resource should contain a range of information relevant to those making
capacity assessments, as well as principals and their families, such as what is
capacity, indicators of lack of capacity, the process for assessing capacity, key
principles for assessing capacity, when an expert assessment of capacity is required
and supported decision making. The resource should be developed in consultation
with relevant professionals, including lawyers and health care professionals.

The proposed capacity resource would supplement the resources to assist witnesses
recommended in the previous chapter, providing more detailed information and
guidance about how witnesses and others should approach capacity assessments.

The Committee notes that different professions involved in capacity assessments
such as lawyers and medical practitioners may also develop their own guidelines and
resources. These will supplement the general resource and provide specific support
and assistance to members of particular professions.

Recommendation 36: Capacity resource

The Committee recommends the Victorian Government, in consultation with a wide

range of stakeholders, including representatives from the legal and health care
sectors, develop a comprehensive resource about capacity and capacity assessments,
based on the New South Wales Capacity toolkit.

Victorian Section of the College of Clinical Neuropsychologists of the Australian Psychological Society,
Submission 68, 4.

Kristen Pearson, Transcript of evidence, above n 517, 8.

The Royal Australian College of General Practitioners, Medical care of older persons in residential aged
care facilities (4th edition, 2006), 12.
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5.8.2 Educating capacity assessors

Some participants in this Inquiry suggested that people who assess capacity should
receive specialised training. Professor Darzins stated:

We need to educate legal professionals, financial professionals and health-care
professionals, and each of those needs different types of input. They need to know
that capacity is presumed present, that there is rebuttal if there is sufficient evidence,
and what that evidence could be. They need to know how to find the evidence using
a capacity assessment process, and they need to know that there is a need for proper
documentation. | think that is all doable for those different audiences.®®

Mr Matthew Hughes, Principal Neuropsychologist at the Alfred Hospital and Acting
Chair of the Victorian Section of the College of Clinical Neuropsychologists of the
APS, saw a role for his profession in educating capacity assessors:

It is useful to probably consider a neuropsychologist to be involved in educating
legal and health-care professionals, because this is certainly an area of expertise for
us. We are often making these kinds of assessments, so we can certainly help
streamline and improve the process for others.

However, not all participants agreed there was a need for training about capacity.
The Mental Health Legal Centre submitted that members of the health and legal
professions are constantly required to assess capacity and do not require any
additional education in this area.®®

Given the complexity of capacity assessments, the Committee agrees that there may
be benefit in providing education to those conducting capacity assessments in
relation to powers of attorney. This would help ensure a more consistent approach to
assessing capacity. This education and training could be rolled out in conjunction
with the new capacity resource recommended in the previous section and the training
for authorised witnesses the Committee recommended in the previous chapter. This
education and training could also form part of broader education about powers of
attorney for the legal, health and community sectors which the Committee discusses
in chapter nine.

5.8.3 Tools for assessing capacity

The Committee heard that assessing capacity can be extremely difficult, even for
experienced professionals.

Some participants in this Inquiry called for the development of new tools to help
assess capacity to ensure that professionals apply a consistent approach to capacity
assessments.*”’
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Currently there are a variety of different tools used for assessing capacity, with
different professions preferring different tools. The two tools most commonly
referred to by participants in this Inquiry were the Six step capacity assessment
process and the Mini mental state examination.

Six step capacity assessment process

Several participants in this Inquiry strongly recommended the six step process to the
Committee.®® Figure 2 outlines the six step capacity assessment process.

Figure 2: The six step capacity assessment process®®

Step 1 Step 2 Step 3 Step 4 Step 5 Step 6
Pre-assessment Capacity assessment Post
tasks / AN assessment
tasks
Gather Educate ASSess
Ensure Engage information ?St;?;ézthe capacity Act on the
valid person in | about issues, choices and Lyl WIth outcome
trigger the capacity [| || available respectto |[["| of the
: choices and || reasonably
IS assessment foreseeable the assessment
present process consequences specific
\Oﬁvolces

One of the creators of the six step process, Professor Darzins, told the Committee:

I suggest that the six-step capacity assessment process be followed. You could make
a power-of-attorney specific tool, but the trouble is that when people are dealing
with capacity issues around the time of the power of attorney, they are often dealing
with other things as well — health care, finances and personal care. Why would you
make one approach for powers of attorney which does not link to all the others?
That is why | would recommend that you made a more global approach that is part
of a suite of assessments rather than being very specific around power of
attorneys.®*°

Some of the resources to assist with capacity assessments mentioned earlier in this
chapter draw on the six step capacity assessment process.®**

Mini mental state examination

Several participants in this Inquiry indicated that they used the Mini mental state
examination to assist with capacity assessments.®*? The Mini mental is a cognitive

808  Kristen Pearson, Transcript of evidence, above n 517, 4; Southern Health, Submission 30, 2; Australian &

New Zealand Society for Geriatric Medicine, Victorian Division, Submission 29, 2; Seniors Rights Victoria,
Submission 38, 25.

Peteris Darzins, Assessment of decision-making capacity: Key concept summary, above n 524, 2-3.

Peteris Darzins, Transcript of evidence, above n 515, 8.

For example, The Royal Australian College of General Practitioners, above n 603, 12.
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screening tool commonly used to quickly assess a person’s level of overall cognitive
functioning using a brief standard questionnaire. This includes an assessment of a
person’s orientation, attention, registration and recall, language and the ability to
follow simple oral and written instructions on a 30 point scale.®™

The Mini mental has been criticised as a capacity assessment tool for focusing on
cognitive function and not being able to measure a person’s capacity to make a
specific decision.®** In addition, the assessment is language based and may be
influenced by a person’s age, education, culture and language.®™ However, the Mini
mental may provide an initial overall assessment of cognitive functioning and help
the assessor to determine if more testing is required.®*®

Mr David Stokes, Neuropsychologist and Senior Manager Professional Practice at
the APS, supported the limited use of the Mini mental:

As long as they accept that it is a screen only, and there are lots of false positives
that come out of those sorts of processes and that people who look okay there in
actual fact do have difficulties; and that people who do badly on those can
sometimes be not too bad. It is a blunt instrument ... You never rely on one
particular task, so | would be happy that the mini mental state had been done
because it is not a bad starting point, but you would also want to make sure that the
set of guideline questions that have been set down, as we do in other settings, had
also been administered ...

A modified Mini mental has also been developed to assess the overall cognitive
functioning of older people, in particular, for dementia. It can be administered in 12
minutes by a qualified health professional using a standard set of questions.®'®

Other tools

There are a number of other tools used by professionals to assess capacity including
the MacArthur Competence Assessment Tool and the Aid to Capacity Evaluation.
These tools are used to evaluate a person’s capacity to make a specific medical

812 Nikki lIsaks, Transcript of evidence, above n 581, 6-7; Lucy Cordone, General Counsel, St Vincent’s

Hospital, Transcript of evidence, Melbourne, 14 December 2009, 7.

MF Folstein, SE Folstein and PR McHugh, ‘““Mini-mental state”: A practical method for grading the cognitive
state of patients for the clinician’ (1975) 12(3) Journal of Psychiatric Research 189; American Bar Association
Commission on Law and Ageing and American Psychological Association, above n 581, 21-22, 66.

American Bar Association Commission on Law and Ageing and American Psychological Association,
above n 581, 21-22, 66; Peteris Darzins, D William Molloy and David Strang (eds), above n 527, 8; Terry
Carney, ‘Judging the competence of older people: An alternative?’ (1995) 15 Ageing & Society 515, 520;
Attorney General’s Department, New South Wales, above n 529, 15.

American Bar Association Commission on Law and Ageing and American Psychological Association,
above n 581, 21-22, 66; Peteris Darzins, D William Molloy and David Strang (eds), above n 527, 8;
Australian Association of Gerontology Inc, Submission 15, 1; Jaklina Michael, Cultural Liaison Coordinator,
Royal District Nursing Service, Transcript of evidence, Melbourne, 30 March 2010, 15-16.

American Bar Association Commission on Law and Ageing and American Psychological Association,
above n 581, 21-22, 66.

817 David Stokes, Senior Manager Professional Practice, Australian Psychological Society and
Neuropsychologist, Victorian Section of the College of Clinical Neuropsychologists of the Australian
Psychological Society, Transcript of evidence, Melbourne, 14 December 2009, 5.

Jaklina Michael, Transcript of evidence, above n 615, 15-16; Dementia Collaborative Research Centres,
Cognition assessment measures, <http://www.dementia-assessment.com.au/cognitive/index.html>, viewed
29 June 2010.
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treatment decision.®*® Participants in this Inquiry did not comment on the usefulness
of these tools.

Tools for assessing capacity — The Committee’s view

The Committee notes there are a range of tools available to assist professionals to
make capacity assessments. It notes that a standard capacity assessment tool may be
difficult to apply in a variety of circumstances and may discourage the development
of new approaches to capacity assessment.’® The Committee suggests that the
resources recommended earlier in this chapter should provide information about
possible tools available to assist with capacity assessments.

5.9 A gap in the law: people who cannot make
enduring powers of attorney and cannot obtain
a guardianship order

All submissions to the Inquiry, with two exceptions, were based on the fundamental
premise that a principal requires capacity to make a valid power of attorney
document. The submissions of both Palliative Care Victoria and Carers Victoria
suggested that, in certain circumstances, people with impaired decision-making
capacity should be able to make enduring powers of attorney.®?!

Ms Penny Paul, Carers Victoria’s Coordinator, Carer Consultations, stated:

Carers Victoria believes that individuals with a capacity disability are deemed to
lack the capacity to appoint an enduring power of attorney and are conceptualised in
law as perpetual children. The failure of current laws to provide a mechanism
whereby individuals with capacity disabilities can appoint substitute
decision-makers has left substitute decision making to family members, service
providers and friends who are undertaking this task in an unregulated,
underdeveloped and poorly conceptualised manner.

The problem with the Victorian Guardianship and Administration Act 1986 is that it
appoints a substitute decision-maker, an inherently restrictive appointment, and so
guardianship orders are rarely made.®*

Ms Marianne Dalton, the parent carer of an adult with an intellectual disability who
gave evidence on behalf of Carers Victoria, told the Committee that VCAT initially
appointed her as her daughter’s guardian, but the guardianship order was
subsequently removed. She stated:

you have to go back after three years, and in that time something happened. There
was some change, and the next time we went to the three-year review the presiding
officer said, and this is a quote, ‘It is now important for people to be independent’,

81 Thomas Grisso and Paul S Appelbaum, above n 527; Edward Etchells et al, ‘Assessment of patient capacity

to treatment’ (1999) 14(1) Journal of General Internal Medicine 27.

Attorney General’s Department, New South Wales, above n 529, 15.

Palliative Care Victoria, Submission 70, 1.

Penny Paul, Transcript of evidence, above n 600, 4-5. See also Carers Victoria, Submission 65, 9, 12.
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and he said that a guardianship order was unnecessary, ‘because in a crisis you can

get temporary guardianship in 24 hours’.?%

Ms Dalton commented ‘for the last 11 years of my father’s life | acted with his
enduring power of attorney ... and I can tell you no-one sent him to aged care or
anywhere else without contacting me. Why cannot my daughter have those same
rights as my father did?’®%

Carers Victoria argued that individuals with an intellectual disability who might be
otherwise viewed as lacking capacity should be able to make enduring powers of
attorney. It suggested that such appointments could be made at a specially convened
meeting attended by the individual, their family, primary carer, service providers,
proposed representatives, an advocate and representative of the Guardianship List of
VCAT.®? Carers Victoria drew the Committee’s attention to the system in Alberta,
Canada, where a court can make an order appointing a co-decision maker where an
adult’s ability to make decisions is significantly impaired but he or she can make
decisions with good support.®?

The Office of the Public Advocate did not agree with the proposal put forward by
Carers Victoria. Dr John Chesterman, Manager of Policy and Education at the Office
of the Public Advocate, wrote:

Our concern relates to the potential problems that might arise if a person with an
intellectual disability is able to assign rights through an enduring power of attorney
without necessarily understanding the full extent or nature of the power being
assigned. At present, the general rule is that a person can sign an enduring power of
attorney if they understand the document they are signing ... Expanding this out so
that one could enter an enduring power of attorney without showing that level of
understanding could lead to problems of abuse of the power. The suggestion by
Carers Victoria is that a number of safeguards could be put in place, including
having an organisation like ours play a role in a special meeting where the enduring
power of attorney would be executed. Our view is that when safeguards like this are
in place (which would be necessary) the meeting itself would not differ dramatically
from a guardianship/administration hearing.®*’

The Committee recognises there is a gap in the law where VCAT determines that a
person is not in need of a guardian but a person does not have capacity to appoint a
representative. The Committee’s view is that the Victorian Government should give
further consideration to the suggestion by Carers Victoria that the ability to make
powers of attorney should be expanded to include people with impaired decision-
making capacity, who would not meet a traditional test of capacity. The Committee
notes that the Victorian Law Reform Commission’s review of the Guardianship and
Administration Act will also consider this issue.

623 Marianne Dalton, Parent carer of an adult with a capacity disability, Carers Victoria, Transcript of evidence,

Melbourne, 17 December 2009, 3-4.
624 bid, 4.
625 Carers Victoria, Submission 65, 9, 12.
626 Adult Guardianship and Trusteeship Act, SA 2008, ¢ A-4.2; Penny Paul, Transcript of evidence,
above n 600, 5-6; Letter from Penny Paul, Coordinator, Carer Consultations, Carers Victoria, to Executive
Officer, Victorian Parliament Law Reform Committee, 18 January 2010, 1 and attachment: Government of
Alberta, Co-decision-making: Adult Guardianship and Trusteeship Act.
Email from John Chesterman, Manager, Policy and Education, Office of the Public Advocate, to Executive
Officer, Victorian Parliament Law Reform Committee, 31 December 2009.
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Chapter 6: The role of representatives

This chapter considers the role, powers and duties of people acting as representatives
for others under powers of attorney. It considers the skills and attributes that
representatives require and identifies strategies for ensuring that appropriate
representatives are appointed. This chapter also highlights the need for more clarity
about the powers and duties that representatives have. Finally, the Committee
explores ways for providing information, education and support to representatives to
assist them to carry out their often highly challenging role.

6.1 Recognising the contribution of representatives

When a person agrees to undertake the role of representative, he or she assumes a
large and sometimes uncertain commitment. The vast majority of representatives are
volunteers who accept the role either out of friendship or a sense of duty. It can be a
demanding and time-consuming role. Mr Adrian Cohen, an individual who is a
representative for his elderly parents, told the Committee, ‘I am totally responsible
for both my parents’ wellbeing. It is a 24/7 operation, and | have been doing it for
about six years.”®

Representatives offer principals peace of mind: principals know there will be
someone they trust acting for them when they are no longer able to make decisions
for themselves. Over and above this, the role that representatives take on also
provides significant benefits to the State in terms of reduced reliance on formal
mechanisms — such as courts, tribunals and public guardians — for providing
decision-making support to people with impaired decision-making capacity.

In considering the role, powers and duties of representatives in this chapter and the
next, the Committee acknowledges there is a significant tension between providing
checks on representatives’ appointment and the performance of their role, and
ensuring that representatives are not discouraged from undertaking what must
sometimes seem an onerous and thankless task. In this report the Committee
endeavours to strike a balance between valuing the contribution representatives
make, and providing mechanisms to ensure that appropriate people are appointed as
representatives and that they are accountable for their actions.

6.2  Appointing appropriate representatives

Evidence to the Committee emphasised that the selection of a suitable person to act
as a representative is a key factor in ensuring that a power of attorney is used
appropriately.®?® In particular, participants in the Inquiry highlighted the need for
principals to appoint representatives they trust and who they feel know them well.®*

628 Adrian Cohen, Transcript of evidence, Melbourne, 30 March 2010, 2.

629 | etter from Peter Maloney, Chief Executive Officer, Public Trustee, Tasmania, to Chair, Victorian
Parliament Law Reform Committee, 3 November 2009, 2.

830 Office of the Public Advocate, Submission 9, 16.
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Very little is known about the types of people who are currently acting as
representatives. Research conducted in Queensland suggests that principals are most
likely to appoint their children as their representatives.®®* Other common
appointments include parents, siblings, grandchildren, friends, legal practitioners,
accountants and trustee companies.

The Instruments Act 1958 (Vic) allows principals to appoint the head of a religious
chapter or order as a representative under an enduring power of attorney
(financial).®*® The Committee did not receive any evidence about the extent to which
this occurs.

6.2.1 What skills do representatives need?

The representative’s role may be highly complex and demanding. Representatives
may have to make complicated legal and financial arrangements on the principal’s
behalf, such as selling property or organising government entitlements. Mr Cohen
told the Committee he had used his parents’ enduring power of attorney (financial)
for a diverse range of functions including:

banking; employing professionals, doctors, lawyers, case managers; dealing with
share registries for dividends, takeovers; paying bills like gas, electricity, rates,
insurance policies, owners corporations meetings — doing levies for them and
proxies; and sorting the nursing home accounts, the health insurance, the chemist
bills, lease statements, disclosure statements on leases and club memberships.®*

A Queensland study found that managing assets on behalf of older people under an
enduring power of attorney was extremely complex, with many representatives
finding the role ‘onerous and beyond their capacities’.®** While research in this area
has predominantly focused on the pressures faced by representatives with financial
and legal decision-making responsibilities, many lifestyle decisions are equally
complex and may need to be made in a crisis situation, such as a decision to move
the principal into an aged care facility.

Given the demands inherent in the representative’s role, participants stressed the
importance of representatives having the right skills. Ms Sue Field, NSW Trustee
and Guardian Fellow in Elder Law at the University of Western Sydney, identified
three essential traits for representatives: ‘financial acumen, integrity and

availability’.®®

Ms Angela Burton, General Manager of Personal Financial Solutions at State
Trustees Limited, gave an example of an inappropriate appointment: ‘There was a
father who had nominated his daughter. She had three young children. She was busy.

81 Lindy Willmott and Liza Windle, “Witnessing EPAs: Empirical research’ (2007) 27 Queensland Lawyer
238, 241.

832 Instruments Act 1958 (Vic) s 122.
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834 Cheryl Tilse, Deborah Setterlund et al, ‘Minding the money: A growing responsibility for informal carers’
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She just did not have the time to look after his financial affairs.”®® In that case the
father revoked the daughter’s appointment and appointed State Trustees instead.

Mr David Davis, a solicitor who gave evidence on behalf of the Law Institute of
Victoria, told the Committee that different functions might require representatives
with different skills: ‘I see that analogous to trying to get horses for courses: who is
the best person for the job in relation to this particular set of assets, or who might be
best for that particular category of tasks required to look after my personal affairs if |
lose capacity?’®*

Participants in the Inquiry identified a variety of individuals who may, because of
their profession, be particularly suited to the role of representative. These include
solicitors, accountants, statutory trustee companies or the public trustee.®®® The
Trustee Corporations Association of Australia’s submission suggested that
appointing a professional trustee is more critical when there are large sums of money
involved or there are family tensions.®*

6.2.2 Helping principals appoint appropriate representatives

The Committee heard evidence that principals are generally not well informed about
who would be suitable to appoint as a representative. In particular, there was concern
that some principals feel obliged to appoint family members as their representatives,
and do not give appropriate consideration to other alternatives.®*® Dr John
Chesterman, Manager of Policy and Education at the Office of the Public Advocate,
told the Committee that the selection of the right representative is critical:

When people come and ask us in public presentations ... and they say, ‘What is
your view? Should we sign an enduring power of attorney?’ Our response always is,
“Yes, but only if you can really trust the person you are appointing. You should not
appoint people who you think you should appoint, like your eldest child just because
they are your eldest child. If you have someone you can absolutely trust, then you
should sign an enduring power of attorney. If you have not, then you ought not

to’ 641

The Take control kit produced by the Office of the Public Advocate and Victoria
Legal Aid provides a checklist of factors to consider when appointing a
representative. The kit encourages principals to:

e appoint someone you can trust

e appoint someone who can act according to your interests and not their own

636 Angela Burton, General Manager, Personal Financial Solutions, State Trustees Limited, Transcript of
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6% Trustee Corporations Association of Australia, Submission 27, 3.

640 gye Field, Submission 61, above n 635, 3; Lionel H Parrott, Submission 67, 1.

641 John Chesterman, Manager, Policy and Education, Office of the Public Advocate, Transcript of evidence,
Melbourne, 22 October 2009, 7-8.

637

139



Inquiry into powers of attorney

appoint someone who is likely to be able to take on the role when it is
needed

e appoint someone who is happy to take on the role

e appoint someone who will listen to what you want and respect your
preferences even after you have lost legal capacity

e appoint someone who is able to take on the role and can make appropriate
and competent decisions.®*?

Seniors Rights Victoria suggested that legislation should provide guidelines about
who can be appointed as a representative, including that a representative

e may be a relation or close friend

e must be capable of considering the consequences of decisions and have the
ability to understand and reason

e may be a solicitor, accountant, statutory trustee company or the public
trustee.®*

The decision about who to appoint as a representative is an important one which can
have significant consequences for the principal. The Committee believes that
principals and those advising them, such as lawyers, should be provided with a range
of information about the sorts of skills and personal qualities that representatives
should have. This will help ensure that suitable people are appointed to the position.

The Committee’s view is that the appropriate place for information about the
desirable skills and attributes of representatives is in educational material for
principals and their advisers rather than in legislation. The matters set out in Take
control are a good starting point for educating people contemplating making a power
of attorney about suitable appointments.

Recommendation 37: Providing guidance about appropriate representatives

The Committee recommends the Victorian Government provide simple, easy-to-

understand information and educational materials for principals, and persons likely to
advise principals, which includes information about the sorts of skills representatives
require and guidance about appropriate appointments.

82 Victoria Legal Aid and Office of the Public Advocate, Take control: A kit for making powers of attorney and
guardianship 10th edition (2007), 16-17.
842 Seniors Rights Victoria, Submission 38, 20-21.
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6.2.3 Should there be restrictions on who can be appointed
as arepresentative?

While there is no regulation of who may be appointed under a general (non-
enduring) power of attorney, legislation currently imposes a number of restrictions
on who can be appointed as a representative under an enduring power of attorney
(financial) and an enduring power of attorney (guardianship). Representatives under
these documents are required to be at least 18 years of age.®** People involved in a
professional or administrative capacity in the principal’s care and treatment or in the
provision of accommodation to the principal are excluded from appointment under
an enduring power of attorney (guardianship).®”® In addition, people who are
insolvent cannot be appointed under an enduring power of attorney (financial).®*

A number of participants in the Inquiry suggested that persons not of good character
should be excluded from being appointed as a representative. Ms Sally Costar,
Manager of the Patient and Family Services at Caulfield Hospital, who gave
evidence on behalf of Alfred Health, provided two examples of appointments that
placed principals at risk:

At Alfred Health we have been in the position where we have had an attorney who
had a prior conviction for fraud take over the estate of a person who lacked
competency, and indeed we believe the attorney was involved in some fraud with
the estate. It became extremely difficult for the elderly person involved, who really
had no way through. It was really only through the influence of her friends
contacting the hospital that we even realised that things were amiss. | think there
was no way of this elderly person — the donor — being aware of the attorney’s
background ...

I have also been in the position of taking a case to VCAT for a guardianship
application where it became evident that the enduring power of attorney was in
existence and it was being held by a person who was in jail for a very serious
offence and was going to be in jail for a prolonged period. That person was
administering the estate over the internet. It seemed to me that there were no checks
whatsoever in what was occurring to that estate ...

Several other participants also supported excluding people with a criminal conviction
involving dishonesty or fraud, or serving current prison sentences, from being
appointed as representatives.®*® Seniors Rights Victoria recommended that a person
previously removed as a representative by the Victorian Civil and Administrative
Tribunal (VCAT) or another tribunal in Australia for misusing his or her power
should also be excluded from acting as a representative.’* The Royal District
Nursing Service suggested probity or police checks prior to appointment as a

4 Instruments Act 1958 (Vic) s 119(4); Guardianship and Administration Act 1986 (Vic) s 35A(3).

8% Guardianship and Administration Act 1986 (Vic) s 35A(4)-(5).

846 Instruments Act 1958 (Vic) s 121.

87 Sally Costar, Manager, Patient and Family Services, Caulfield Hospital, Alfred Health, Transcript of
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representative, while the Victorian Bar proposed placing the onus on representatives
by making it an offence for an excluded representative to accept an appointment.®*®

Some Inquiry participants acknowledged that excluding certain classes of people
from being appointed as representatives may preclude people who would perform the
role effectively. Ms Costar shared an example with the Committee:

I was faced with exactly this kind of dilemma with an application to VCAT for a
person to become an administrator. At the VCAT hearing the proposed attorney
identified himself as an undischarged bankrupt, and the VCAT member said, ‘I
cannot proceed and appoint you’. Even though everyone in the room felt that this
person would have in fact done a very good job, the VCAT member could not
proceed. My feeling is that if you are really going to do something about the
exploitation that we know is occurring, unfortunately we probably do have to
exclude some people who could in fact do a very good job. There are some
instances where barriers should be put up, and my view is that fraud, perhaps
serious crime and bankruptcy should be put up as hurdles.®"

Her colleague, Alfred Health’s Legal Counsel, Mr Stephan Taffe, suggested there
could be a process for people deemed to be ineligible to apply to a court or VCAT
for permission to act as a representative.

Seniors Rights Victoria submitted that the eligibility requirements for representatives
should be consistent for all types of powers of attorney, both enduring and non-
enduring.®®® While acknowledging that the current arrangements recognise the
greater powers that representatives have under enduring documents, Seniors Rights
Victoria argued that consistency would provide clarity and help protect against elder
abuse.

The Committee believes that excluding inappropriate persons from acting as
representatives is an important protection against abuse. The Committee did not
receive any evidence to suggest that the current restrictions on representatives are not
effective and therefore is of the view that these should be retained.

In addition, the Committee considers there should be some further restrictions on
who can be appointed as a representative under an enduring power of attorney
(financial). While recognising the benefits of consistency, the Committee is of the
view that the increased risk of abuse of financial powers when a principal has
impaired decision-making capacity means that these powers should be subject to
extra protections. It recommends that people with a criminal conviction of a type
involving dishonesty should be prohibited from acting as a representative under an
enduring power of attorney (financial). This restriction is warranted because the
nature of the offence directly relates to the type of powers with which a
representative is entrusted.

850 Royal District Nursing Service, Submission 25, 5; The Victorian Bar, Submission 40, 4; Robert Shepherd,
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The Committee believes that legislation should not be overly restrictive and should,
as far as possible, respect principals’ rights to appoint a representative of his or her
choice. Therefore, while noting the concerns raised by some participants, it does not
recommend any further restrictions on who can be appointed as a representative. In
addition, in order to ensure that appropriate representatives are not automatically
excluded, the legislation should set out a process by which a principal can apply to
VCAT for permission to appoint someone who is otherwise excluded. This might be
appropriate, for example, when a conviction was relatively minor and occurred a
long time in the past.®**

In the Committee’s opinion, requiring potential representatives to undergo a police
check prior to their appointment would introduce an unnecessary bureaucratic hurdle
to the process of creating a power of attorney, potentially discouraging use of these
documents. Instead the Committee recommends that a person should be required to
declare that he or she is eligible to act as a representative at the time he or she
accepts the appointment, as is currently required in Queensland.®* This builds on the
Committee’s recommendation in chapter four that all representatives should be
required to accept their appointment.

The legislation should provide that it is an offence for a person who is ineligible to
accept an appointment as a representative.

Recommendation 38: Excluding unsuitable representatives
The Committee recommends the Powers of Attorney Act provide:

a) a person is not eligible to be appointed as a representative under an
enduring power of attorney (financial) if he or she has previously been
convicted of an offence involving dishonesty

a principal is entitled to apply to VCAT for approval to appoint as a
representative under an enduring power of attorney (financial) a person who
has previously been convicted of an offence involving dishonesty

when accepting an appointment as a representative, a person must declare
that he or she is eligible to be appointed as a representative

a person who accepts an appointment as a representative when he or she is
not eligible, is guilty of an offence.

84 Victoria does not currently have spent conviction legislation. Such legislation allows some old criminal

convictions to be disregarded. The Committee notes that the Standing Committee of Attorneys-General has
developed a draft model spent conviction law, see Standing Committee of Attorneys-General, Current
projects and achievements: Spent convictions, <http://www.scag.gov.au/lawlink/SCAG/II_scag.nsf/pages/
scag_achievements#Spent%20convictions>, viewed 29 April 2010.

Department of Justice and Attorney-General, Queensland Government, Enduring power of attorney: Long
form Form 2, Queensland Powers of Attorney Act 1998 (Section 44(1)) (2002), 22-23. See also Seniors
Rights Victoria, Submission 38, 21.
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6.2.4 Should there be restrictions on the number of
principals for whom an individual representative can
act?

Alfred Health also raised concerns that individual representatives can act for an
unlimited number of principals, which may leave some principals susceptible to
abuse. Ms Costar told the Committee:

We could have a circumstance where a person has four maiden aunts, all of whom
require an attorney. So the person steps in and does that. That is a different situation,
I think, from a person who befriends people and takes on the task of being their
attorney. We have certainly come across that situation. |1 have come across that
situation in the hospital where | have come across the same attorney a couple of
times, several years apart. It was just one of those things that 1 came across this
person. It alarmed me, but | have had no evidence at all that there was anything
amiss. His view was that he was helping elderly people who lived in his street.®®

Alfred Health suggested there could be restrictions on the number of enduring
powers of attorney that an individual representative could hold. No other participants
raised this point.

While noting concerns that some people may serially seek out vulnerable people and
try to gain appointment as their representative, the Committee has not received
sufficient evidence to make recommendations about this matter. The Committee
believes that the recommendations in the next chapter which aim to increase
accountability and transparency around the exercise of powers by representatives are
a more appropriate way of addressing this issue.

Case study 12: The representative was a stranger to the principal®’

‘One of the most alarming incidents of confirmed misuse/abuse of this type of matter
that came to RDNS’ [Royal District Nursing Service’s] attention in recent years,
involved a private individual who acted as an attorney under an Enduring Power of
Guardianship for an elderly RDNS client. The attorney was a “stranger” to the client
and in fact carried out this function as his commercial “business” (the name of which
was unregistered). We initiated applications for both guardianship and revocation of
the Enduring Power of Attorney, and were successful in both. Some of the alarming
features of this case included this client being invoiced for numerous expenses of the
attorney to which the attorney was not legally entitled nor was there evidence of such
expenses incurred. And the attorney had been negotiating the sale of the client’s
house (without the client’s knowledge) with a real estate agent who had assumed that
the attorney was the owner of the house and had no knowledge that the attorney was
acting outside his powers. Of ongoing concern to us was that whilst our client’s
interests were protected by the outcome of the VCAT hearing, this attorney appeared
to be at liberty to continue his “business” and act as attorney for other vulnerable
elderly persons, as we were advised that it would be difficult to establish an offence
in the circumstances.’

656 Sally Costar, Transcript of evidence, above n 647, 7. See also Alfred Health, Submission 66, 3.
857 Royal District Nursing Service, Submission 25, 4.
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6.3  Appointing multiple and alternative
representatives

6.3.1 How many representatives should a principal be able
to appoint?

Currently in Victoria a principal may appoint a single representative, two or more
joint representatives (who act together) or two or more joint and several
representatives (who may act together or alone) under a general (hon-enduring) power
of attorney and an enduring power of attorney (financial).?®® The Guardianship and
Administration Act 1986 (Vic) permits only a single representative to be appointed.®*®

Some participants in the Inquiry argued that the number and types of appointments
that can be made should be consistent across all powers. Commercial law firm Hunt
& Hunt’s submission stated, ‘As most donors want continuity they insist that the
same representatives be appointed, which is not possible under the current
legislation.”®® However, Mr John Billings, Deputy President of VCAT’s
Guardianship List, expressed the view that ‘it would be unnecessarily complicated if
not unworkable for there to be joint and several enduring guardians with authority to
make a decision about, say a person’s accommodation ...”*®* While the Committee
notes Mr Billings’ misgivings, it observes that multiple representatives can be
appointed for personal and lifestyle matters in some other Australian jurisdictions.®®?

Several participants said that appointing multiple representatives may protect
principals from abuse by providing a check on the action of individual
representatives.’®® Aged & Community Care Victoria suggested that the protective
effect of joint appointments is so strong that these should be encouraged as the norm,
with single representatives only able to be appointed with VCAT’s approval.®®*

Another advantage of appointing multiple representatives is that, where
representatives are authorised to act separately, there is an increased chance that a
decision-maker will be available to make a decision when needed.®®

However, not all participants agreed that appointing multiple representatives
safeguards against abuse. Mr D Constantine, a participant in the Committee’s
Seniors’ Forum, highlighted the danger that one representative will exert influence
over the other, thus negating any benefits associated with joint appointments.®®®

858 Instruments Act 1958 (Vic) ss 107(1), 119(1).

65 Guardianship and Administration Act 1986 (Vic) s 35A(1), sch 4 form 1.

80 Hunt & Hunt, Submission 24, 4. See also Alzheimer’s Australia Vic, Submission 32, 3; The Institute of Legal
Executives (Victoria), Submission 33, 1; Seniors Rights Victoria, Submission 38, 23; Ronald T Jones, JP,
Submission 2, 1-2; Jeni Lee, Submission 57, 2, 4.

John Billings, Deputy President, Guardianship List, Victorian Civil and Administrative Tribunal (VCAT),
Submission 37, 4-5.

862 gee, for example, Powers of Attorney Act 1998 (Qld) s 32(1); Powers of Attorney Act 2006 (ACT) s 13(2).
863 Royal College of Nursing Australia, Submission 26, 4; Seniors Rights Victoria, Submission 38, 23.

664 Aged & Community Care Victoria, Submission 53, 3. See also Ronald T Jones, JP, Submission 2, 2.

865  Royal College of Nursing Australia, Submission 26, 4; L Richmond, Transcript of evidence, Melbourne,
30 March 2010, 7; Janice Reynolds, Transcript of evidence, Melbourne, 30 March 2010, 14.

D Constantine, Transcript of evidence, Melbourne, 30 March 2010, 13.
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The Committee agrees that principals should be able to appoint more than one
representative for all types of powers of attorney. This will provide consistency,
potentially provide a safeguard against abuse and, in the case of several
appointments, ensure that a decision-maker is available when required. To ensure
that principals understand the implications of appointing more than one
representative, the educational materials for principals recommended in chapter four
should clearly outline the benefits and issues to consider when appointing multiple
representatives.

Recommendation 39: Appointing multiple representatives

The Committee recommends the Powers of Attorney Act provide that a principal
may appoint one or more representatives.

6.3.2 How can multiple representatives make decisions?

At present multiple representatives may only be appointed jointly (to act together) or
jointly or severally (to act together or alone). Some participants in the Inquiry called
for more flexibility in the appointment of representatives. In particular, there was
support for allowing the appointment of a number of representatives and permitting
some of them to act together.®®” Representatives appointed in this way are often
called composite representatives.

The Law Institute of Victoria informed the Committee that clients regularly request
lawyers to draft a document appointing their children as composite representatives:

A parent may, for example, wish to appoint three children to act as his or her
attorneys. Rather than making the appointment joint and several, in which case any
of the children can act individually, the parent may feel more comfortable requiring
two of the children to agree before any action is taken.®

Composite representatives are currently able to be appointed in some other
Australian jurisdictions. For example, legislation in the Australian Capital Territory
(ACT) permits a principal to authorise representatives ‘to act together or separately,
or in any combination”.®®® This allows arrangements such as multiple representatives
acting as a simple majority or as a two-thirds majority.

The Law Institute suggested that legislation allowing composite representatives to be
appointed should be retrospective. Ms Laura Helm, a Policy Adviser with the
Institute, told the Committee that ‘many people have actually tried to encompass this
type of arrangement already’.®”

7 Hume Riverina Community Legal Service, Submission 36, 2; St Kilda Legal Service Co-Op Ltd,

Submission 50, 4; Federation of Community Legal Centres (Victoria) Inc, Submission 47, 2; Moores Legal

Pty Ltd, Submission 31, 4.

Law Institute of Victoria, Submission 41, 7.

66°  powers of Attorney Act 2006 (ACT) ss 13, 25.

670 | aura Helm, Policy Adviser, Law Institute of Victoria, Transcript of evidence, Melbourne, 1 October 2009, 4.
See also Law Institute of Victoria, Submission 41, 7.
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The Committee recognises that members of the community may wish to appoint
different numbers of representatives to act in different ways. It agrees that the powers
of attorney legislation should permit the appointment of composite representatives.
This change should apply to power of attorney documents made prior to the
commencement of this provision in order to validate any appointments already made
in this way.

Recommendation 40: Decision making by multiple representatives

The Committee recommends the Powers of Attorney Act provide that a principal can

appoint multiple representatives to act jointly, jointly and severally, or in any
combination, for example as a majority. This provision should apply to powers of
attorney made prior to the commencement of this provision.

6.3.3 What happens if multiple representatives cannot
agree?

St Kilda Legal Service’s submission highlighted the need for a dispute resolution
mechanism if multiple representatives cannot agree on a decision in relation to the
exercise of their powers under a power of attorney.®”* Legislation in the ACT and
Queensland allows representatives to apply to a court or tribunal for direction in such
instances.®"?

The Committee acknowledges that representatives who cannot agree can currently
apply to VCAT under its general powers to give directions and advisory opinions in
relation to enduring powers of attorney (financial).®”® However, it feels there would
be benefit in explicitly stating in the legislation that multiple representatives who
cannot agree should be able to apply to VCAT. This option would only be available
for representatives appointed under enduring powers, as VCAT does not have
jurisdiction in relation to general (non-enduring) powers of attorney.

The Committee believes that alternative dispute resolution mechanisms could be
helpful to representatives who disagree about a particular decision to be made. There
are a plethora of alternative dispute resolution mechanisms currently available in
Victoria, including mediation.®” Alternative dispute resolution is informal, cost-
effective, time-effective and often less stressful for parties.

The Committee suggests that educational materials and information for
representatives should provide information about alternative dispute resolution
options and services and encourage representatives to access these services when
they have a dispute. Educational materials for representatives is discussed in more
detail later in this chapter.

671 st Kilda Legal Service Co-Op Ltd, Submission 50, 4.

672 powers of Attorney Act 2006 (ACT) s 27; Powers of Attorney Act 1998 (Qld) s 80(2).

67 Instruments Act 1958 (Vic) ss 125V, 1257, 125ZA.

8 Victorian Parliament Law Reform Committee, Inquiry into alternative dispute resolution and restorative
justice (2009), 26-33.
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Recommendation 41: VCAT directions when representatives cannot agree

The Committee recommends the Powers of Attorney Act provide that representatives

can apply to VCAT for directions when they cannot agree about a decision to be
made in relation to the exercise of their power under an enduring power of attorney
(financial) or an enduring power of attorney (guardianship).

6.3.4 Avoiding uncertainty where there are multiple
representatives

What happens if the principal does not specify how multiple
representatives are appointed?

The Committee notes that legislation in the ACT and Queensland provides that if a
principal does not specify how two or more attorneys are appointed, it is presumed
they are appointed jointly.®” While no participants in this Inquiry raised this issue,
the Committee believes that the Victorian legislation should contain such a
presumption in order to avoid any doubt.

Recommendation 42: Presumption that representatives are appointed jointly

The Committee recommends the Powers of Attorney Act provide that if a principal
does not specify how two or more representatives are appointed, they are presumed
to be appointed jointly.

What happens if the power of one joint representative ends?

Another matter the Committee considers needs to be clarified is what happens when
representatives are appointed to act together (jointly) and the power of one of them
ends, for instance, the representative dies or resigns. Currently the Instruments Act
stipulates that the power of all joint representatives automatically ends if the power
of one joint representative is revoked.®”®

This matter was not raised by Inquiry participants, however, a recent New South
Wales review found widespread concern in that state about the automatic revocation
of joint powers, in particular that principals were left without representation when
there were still other representatives willing and able to act. The review
recommended that where one joint representative’s power ends, the remaining
representative or representatives should be allowed to continue to act unless the
principal has expressly stated otherwise in the power of attorney document.®’’
Legislation in Queensland currently contains such a provision and the Committee

675 powers of Attorney Act 1998 (Qld) s 78; Powers of Attorney Act 2006 (ACT) s 26.

676 Instruments Act 1958 (Vic) s 125R(2).

877 Land and Property Management Authority, New South Wales, Review of the Powers of Attorney Act 2003,
undertaken by the Land and Property Management Authority on behalf of the Hon. Tony Kelly, MLC,
Minister for Lands, October 2009 (2009), 15.
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believes that, to avoid uncertainty and injustice, Victorian legislation should include
a similar provision.®™®

Recommendation 43: Effect of one joint representative’s power ending

The Committee recommends the Powers of Attorney Act provide that, unless the

power of attorney document states otherwise, when a joint representative’s power
ends, any remaining representative or representatives may continue to exercise power
under the power of attorney document.

6.3.5 How many alternative representatives should a
principal be able to appoint?

An alternative representative is a person appointed by the principal to stand in place
of the representative if the representative is unable to act. Current Victorian
legislation allows the appointment of one alternative representative under both an
enduring power of attorney (financial) and enduring power of attorney
(guardianship).®™

Several participants in the Inquiry called for a principal to be able to appoint more
than one alternative representative. The Law Institute of Victoria’s submission noted
that under previous Victorian legislation, it was not uncommon for principals to
appoint multiple alternative representatives. The Institute told the Committee that a
couple often appointed each other as representatives and appointed two or more
children as alternatives:

This practice had a number of benefits. Children appointed jointly and severally as
attorneys could share the workload. In the event of the death or incapacity of one
child, the donor parent was not left unrepresented. The appointment of two attorneys
also reduced the likelihood of abuse by representatives. Finally, allowing the
children to be appointed as alternative attorneys promoted harmony in the family by
treating all children equally.®®

Mr Lachlan Wraith, who gave evidence on behalf of the Trustee Corporations
Association of Australia, told the Committee that there appeared to be ‘no good
reason’ why the number of alternative representatives is currently restricted.®®
Again the Law Institute of Victoria suggested that this change should be
retrospective to validate any existing arrangements made by people who have not
understood the current limitation.

Alternative representatives have an important function, ensuring that a principal is
not left without representation when the representative he or she initially appointed is

678 - powers of Attorney Act 1998 (QId) s 59A.

87 Instruments Act 1958 (Vic) s 120(1); Guardianship and Administration Act 1986 (Vic) s 35A(1A).

880 | aw Institute of Victoria, Submission 41, 7. See also Laura Helm, Transcript of evidence, above n 670, 4;
St Kilda Legal Service Co-Op Ltd, Submission 50, 4; State Trustees Limited, Submission 58, 11; Trustee
Corporations Association of Australia, Submission 27, att, 3; Hume Riverina Community Legal Service,
Submission 36, 2; Federation of Community Legal Centres (Victoria) Inc, Submission 47, 2;
MF Spottiswood, Submission 45, 3; Jeni Lee, Submission 57, 4.

Lachlan Wraith, Senior Manager, Trusts & Estates, Equity Trustees Ltd, Trustee Corporations Association
of Australia, Transcript of evidence, Melbourne, 22 October 2009, 3.
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unable to act. The Committee agrees that principals should be free to appoint
multiple alternative representatives for all types of powers of attorney and
recommends that this apply to powers of attorney made prior to the commencement
of this legislative change in order to validate appointments already made in this way.

Recommendation 44: Appointing multiple alternative representatives

The Committee recommends the Powers of Attorney Act provide that a principal

may appoint one or more alternative representatives. This provision should apply to
powers of attorney made prior to the commencement of this provision.

6.3.6 When should alternative representatives be able to
act?

Currently an alternative representative is able to act if the representative dies, is
absent or is legally incapable.®®® Several submissions argued that an alternative
representative should be able to act when a representative is unwilling to act. The
Law Institute’s submission highlighted that a principal ‘who appoints one attorney
and 6a8r31 alternative is left unrepresented where that first attorney is unwilling to
act’.

State Trustees’ submission argued that legislation should set out a clear process to
allow a representative to relinquish power to an alternative without recourse to
VCAT. It suggested that an alternative representative should be able to commence
acting upon receipt of a signed notice stating that the representative is not willing to
act.”®* Where the representative is not willing to provide a signed notice, the matter
could be brought to VCAT under the Tribunal’s existing powers.®®

At present when a principal has impaired decision-making capacity, a representative
can only resign with the leave of a court or VCAT.®® This process is designed to
ensure that a representative cannot resign unilaterally, leaving a principal without a
representative. State Trustees suggested that its proposed process should be taken as
a relinquishing of power rather than a resignation by the representative.

The Committee believes that it is important to ensure that a principal who has lost
capacity has a representative who is willing to make necessary decisions on his or
her behalf. In addition to the current arrangements that allow an alternative to act
where a representative dies, is absent or has impaired decision-making capacity, the
Committee is of the view that there should be a mechanism allowing a representative
to relinquish power to an alternative representative without application to VCAT.

The Committee recommends that a representative who wishes to relinquish his or her
powers provide a signed notice to the alternative representative nominated in the

%82 Instruments Act 1958 (Vic) s 120(2); Guardianship and Administration Act 1986 (Vic) s 35A(1B).

88 | aw Institute of Victoria, Submission 41, 7. See also Trustee Corporations Association of Australia,
Submission 27, att, 3.

684 State Trustees Limited, Submission 58, 10-11.

%85 Instruments Act 1958 (Vic) ss 125V, 125Z, 125ZA.

88 Instruments Act 1958 (Vic) s 125M(2); Guardianship and Administration Act 1986 (Vic) s 35D.
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enduring power of attorney document stating that he or she is not willing to act in
that role. A copy of that notice should also be provided to the body responsible for
registering enduring power of attorney documents discussed in chapter eight. The
representative’s relinquishment would be non-revocable.

Recommendation 45: Relinquishing power to an alternative representative

The Committee recommends the Powers of Attorney Act provide that a
representative can relinquish all powers under an enduring power of attorney to an

alternative representative nominated in the enduring power of attorney document by
providing a signed notice stating that the representative is not willing to act in that
role to the alternative representative and to the body responsible for registering
enduring power of attorney documents.

6.4 The powers of representatives

6.4.1 What powers do representatives have?

The Instruments Act provides that under an enduring power of attorney (financial) a
principal may authorise a representative ‘to do anything on behalf of the donor that
the donor can lawfully authorise an attorney to do’.®®” A representative appointed
under a general (non-enduring) power of attorney has similarly broad powers.®® The
legislation does make it clear that a representative under an enduring power of
attorney (financial) is not authorised to make a decision about the principal’s medical
treatment.®®

Under the Guardianship and Administration Act, an enduring power of attorney
(guardianship) confers on the representative specified powers or “all the powers and
duties which the guardian would have if he or she were a parent and the appointer his
or her child ..."*®

Evidence to the Committee suggests there is widespread uncertainty about the
powers representatives have. Inquiry participants described the current legislation as

‘vague’®®* and “circular’.5%

The extent of representatives’ powers under an enduring power of attorney
(financial) was particularly contentious. The Committee heard two distinct views:
firstly that this power gives the representative all powers (including those that might
be considered to fall within guardianship) and, secondly, that it confers only financial
and legal powers.

%87 Instruments Act 1958 (Vic) s 115(1).

688 Instruments Act 1958 (Vic) s 107(1).

88 Instruments Act 1958 (Vic) s 125F(1).

6%  Guardianship and Administration Act 1986 (Vic) s 35B.

1 Belinda Evans, Senior Advocate, Elder Rights Advocacy, Transcript of evidence, Melbourne,
22 October 2009, 4.

892 Australian & New Zealand Society for Geriatric Medicine, Victorian Division, Submission 29, 3.
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Ms Leonie Schween, Manager, Legal and Privacy at the Royal District Nursing
Service, told the Committee that the Service treats the enduring powers of attorney
(financial) as giving the representative very broad powers:

With respect to a financial power of attorney, some time ago | actually sought
external legal advice to confirm what is the extent of those powers when it came to a
request for information ... The advice was that a financial power of attorney, unless
it specifically is limited in some respect, grants powers of decision making as wide
as the decision-making powers that the person about whom the power of attorney is
made would have ... the advice was that it is wide ranging and there is no
limitation, really, to the decision making ...%%

Mr Robert Shepherd, a barrister who gave evidence on behalf of The Victorian Bar,
took a similar view. He advised:

the Common Law scope of a General Power permits an attorney to do “all things”
which the principal can do and which are “capable of delegation”. These things
extend beyond purely financial matters and the main limitation on the Power is
whether the thing is capable of delegation.®*

Mr Shepherd concluded that the use of the word ‘financial’ in the heading of the
proforma enduring power of attorney (financial) form in the Take control kit limits
the power to financial matters. However, he suggested that if ‘financial’ was
removed from the heading, then the representative would have the power to do all
things capable of delegation.

Matters that are not capable of delegation are those requiring ‘personal skill or
discretion’ such as making a will or swearing an affidavit.**

The view that enduring powers of attorney (financial) are limited to financial and
legal matters was more prevalent among Inquiry participants. Many participants
started from the assumption that representatives appointed under enduring powers of
attorney (financial) cannot make personal or lifestyle decisions. For example, Mr
Paul Zanatta, Manager of Community Care, Policy and Small Rural Health with
Aged & Community Care Victoria, told the Committee:

what is sometimes happening is that the person with enduring power of attorney
(financial) is actually de facto assuming a whole lot of other things that are really in
the space of an enduring guardian ... sometimes people only have one single
authority because they have neglected to make any other type of authority, and
hence what is happening is that the power of attorney (financial) is receiving reports
about the person’s health. They are making other decisions about the person and
about their physical needs.*®

8% | eonie Schween, Manager, Legal and Privacy, Royal District Nursing Service, Transcript of evidence,
Melbourne, 17 December 2009, 3.

8% Robert Shepherd, The Victorian Bar, Further information on the legal authority in terms of the common law
scope of a power of attorney, supplementary evidence received 12 November 2009.

8%  Berna Collier and Shannon Lindsay, Powers of attorney in Australia and New Zealand (1992)
The Federation Press, 41.

8%  paul Zanatta, Manager, Community Care, Policy and Small Rural Health, Aged & Community Care Victoria,
Transcript of evidence, Melbourne, 14 December 2009, 5. See also Lynne Barratt, Elder Law Committee,
Law Institute of Victoria, Transcript of evidence, Melbourne, 1 October 2009, 9-10; Seniors Rights Victoria,
Submission 38, 21-23, 35; Aged & Community Care Victoria, Submission 53, 4-5; Hume Riverina
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The Take control kit, which is the main source of information about how to make a
power of attorney in Victoria, states that a representative’s powers under an enduring
power of attorney (financial) are limited to legal and financial matters.®®’

It is not surprising that there was considerable confusion among participants in the
Inquiry about the extent of representatives’ powers under powers of attorney
(financial). In their authoritative book on powers of attorney in Australia and New
Zealand, Berna Collier and Shannon Lindsay state ‘there is a complete dearth of
authority as to the extent to which an attorney can be authorised to make decisions
about the personal welfare of the donor, as distinct from his or her property matters,
unless authorised by statute to make such decisions’.®® For this reason many
jurisdictions, including Victoria, have introduced legislation specifically allowing
representatives to make appointments that relate to personal and lifestyle matters,
including medical treatment.®®

6.4.2 Defining representatives’ powers

Many participants in the Inquiry called for more clarity about the powers that
representatives have. Currently neither the legislation nor the power of attorney
forms provide any guidance about representatives’ powers. As noted above, the
information in the Take control kit is based on the assumption that representatives
under general (non-enduring) powers of attorney and enduring powers of attorney
(financial) have the ability to make financial and legal decisions only. However, Ms
Belinda Evans, Elder Rights Advocacy’s Senior Advocate, told the Committee it is
not clear what that means: ‘Some might say certain types of lifestyle decisions, such
as choosing where to live, could be seen as a type of legal decision.”’® She
suggested that representatives need to be given a clear statement of what they can
and cannot do.”™

Several participants referred the Committee to the general (non-enduring) power of
attorney form which was used in Victoria prior to 1980. This form contained a
comprehensive guide to representatives’ powers, most of which related to financial
matters.’® Mr Davis of the Law Institute of Victoria told the Committee that the old
form ‘enumerated the kinds of roles that the attorney could do, so it was not
exclus7i(\)ge but it certainly gave very good guidelines as to, ‘I can do this, and | can do
that’.”

In particular, many participants argued that the powers of attorney legislation should
provide more clarity about the powers that representatives have under each type of

Community Legal Service, Submission 36, 4; Elder Rights Advocacy, Submission 63, 3-4; Belinda Evans,
Transcript of evidence, above n 691, 5.
87 vVictoria Legal Aid and Office of the Public Advocate, above n 642, 28.
6% Berna Collier and Shannon Lindsay, above n 695, 154,
89 Robin Creyke, ‘Enduring powers of attorney: Cinderella story of the 80s’ (1991) 21 Western Australian Law
Review 122, 142-143; Australian Law Reform Commission, Community law reform for the Australian
Capital Territory: Third report - Enduring powers of attorney Report no 47 (1988), 23-24.
Belinda Evans, Transcript of evidence, above n 691, 3.
Ibid, 4. See also Elder Rights Advocacy, Submission 63, 4; Lynne Barratt, Transcript of evidence,
above n 696, 10.
Law Institute of Victoria, Submission 41, 13, att.
David Davis, Transcript of evidence, above n 637, 8.
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power of attorney document.”® There were two suggested approaches: first that
legislation should fully list the powers granted to representatives and, second, that
legislation should describe the types of powers granted and provide examples.

The first approach was advocated by the Financial Planning Association of Australia.
The Association’s submission stated that representatives under enduring powers of
attorney (financial) should be granted powers in relation to:

o real property

e tangible personal property

e stocks and bonds

e commodities and options

e Dbanks and other financial institutions

e operation of an entity or business

e insurance and annuities

e estates, trust and other beneficial interests

e claims and litigation

e personal and family maintenance

¢ Dbenefits from government programs and civil/military service

e retirement plans

o taxes

e gifts within certain limits.”®
The submission argues that the powers in each of these areas should be described in
detail in legislation ‘so that donors thoroughly understand the powers they are
granting and so that attorneys are not left unable to complete necessary tasks on
behalf of their respective donors’.”® The Association suggests that there should be a
further range of powers that principals should only be able to grant individually and

explicitly, such as the power to make gifts outside statutory limits and the power to
change a beneficiary designation.

4 Kristen Pearson, President, Australian & New Zealand Society for Geriatric Medicine, Victorian Division,

Transcript of evidence, Melbourne, 22 October 2009, 2; Elder Rights Advocacy, Submission 63, 4; Laura
Helm, Transcript of evidence, above n 670, 3; John Chesterman, Transcript of evidence, above n 641, 9-10;
Robert Shepherd, Transcript of evidence, above n 650, 5.

Financial Planning Association of Australia Ltd, Submission 49, 2.
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However, Mr Alistair Craig, Senior Corporate Lawyer with State Trustees, told the
Committee there was a danger in specifying representatives’ powers in detail in
legislation:

the risk there is we cannot necessarily foresee all the types of circumstances that
will arise in a person’s life.

Just by way of example, we did not have binding superannuation nominations until
relatively recently. The risk is that you will miss something if you try to specify
exhaustively what they can do. There might be points you can make about what they
cannot do.””’

A different approach has been taken in Queensland and the ACT. Legislation in
those jurisdictions sets out the types of powers that representatives have and provides
examples (see figure 3).”% This approach was widely endorsed by Inquiry
participants.”® Ms Diane Tate, Director Financial Services, Corporations,
Community Policy, at the Australian Bankers’ Association, told the Committee that
this model ‘is attractive for businesses because there is certainty as to what is

provided statutorily and legally’.”*

However, State Trustees’ submission noted that there may be overlap between
different powers. For example, it suggests it may be difficult to identify the types of
legal matters that are considered to be ‘financial matters’ as some legal matters are of
a personal nature, such as those relating to protection of a principal’s privacy. The
submission concludes ‘such statutory delineations would therefore require careful
consideration’.”™* The ACT legislation addresses this particular concern by providing
that legal matters that relate to the principal’s finances and property fall within
‘property matter’ and legal matters that relate to the principal’s personal care fall

within “personal care matter’.”*

While expressing support for the model in the ACT and Queensland legislation, Dr
Chesterman from the Office of the Public Advocate told the Committee his
preference was to retain the current terminology of financial, guardianship and
medical treatment as “they have a history’.”*® He also indicated that it was important
to retain synergies between representatives appointed under enduring powers of
attorney (guardianship) and guardians appointed by VCAT, as their powers are
similar.

07 Alistair Craig, Senior Corporate Lawyer, State Trustees Limited, Transcript of evidence, Melbourne,

22 October 2009, 9.
%8 powers of Attorney Act 2006 (ACT) ss 10-12; Powers of Attorney Act 1998 (QId) sch 2. See also Mental
Capacity Act 2005 (UK) ¢ 9 ss 17, 18.
John Billings, Submission 37, above n 661, 6-7; Law Institute of Victoria, Submission 41, 6, 13; Laura Helm,
Transcript of evidence, above n 670, 6.
Diane Tate, Director, Financial Services, Corporations, Community Policy, Australian Bankers’
Association Inc, Transcript of evidence, Melbourne, 17 December 2009, 7.
™1 State Trustees Limited, Submission 58, 10.
12 powers of Attorney Act 2006 (ACT) ss 10 example 16, 11 example 9.
™2 John Chesterman, Transcript of evidence, above n 641, 9.
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Figure 3: Defining representatives’ powers: ACT Powers of Attorney Act’**

10 Meaning of property matter
In this Act:
property matter, for a principal, means a matter relating to the principal’s property.

Examples of property matters a power of attorney may deal with

paying maintenance and accommodation expenses for the principal and the principal’s dependants

paying the principal’s debts and expenses

receiving and recovering amounts payable to the principal

carrying on the principal’s trade or business

performing contracts entered into by the principal

discharging a mortgage over the principal’s property

paying rates, taxes and other outgoings for the principal’s property

insuring the principal or the principal’s property

preserving or improving the principal’s estate

10 investing in authorised investments for the principal

11 continuing investments of the principal, including taking up rights to share issues, or options for
new shares, to which the principal becomes entitled because of the principal’s shareholding

12 undertaking transactions for the principal involving the use of the principal’s property as security
for the benefit of the principal

13 undertaking a real estate transaction for the principal

14 dealing with land under the Land Titles Act 1925 for the principal

15 withdrawing amounts from, or depositing amounts into, an account of the principal held with an
authorised deposit-taking institution

16 legal matters in relation to the principal’s finances and property

O©o0o~NOO O WwWwN -

11 Meaning of personal care matter
In this Act:

personal care matter, for a principal, means a matter, other than a health care matter,
special personal matter or special health care matter relating to the principal’s
personal care, including the principal’s welfare.

Examples of personal care matters a power of attorney may deal with

where the principal lives

who the principal lives with

whether the principal works and, if the principal works, where and how the principal works
what education or training the principal gets

whether the principal applies for a licence or permit

the principal’s daily dress and diet

whether to consent to a forensic examination of the principal

whether the principal will go on holiday and where

legal matters relating to the principal’s personal care

O©OoO~NOoO O WN P

"4 powers of Attorney Act 2006 (ACT) ss 10-11.
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The Committee agrees that the current legislative descriptions of representatives’
powers are too vague. This lack of clarity may contribute to both intentional and
inadvertent misuse of powers. While the Committee does not think it is wise, or even
possible, to fully enunciate the powers of representatives in legislation, it considers
that the legislation should describe the powers representatives have under each type
of power of attorney. These new provisions should be modelled on the Queensland
and ACT legislation, but should retain the terminology with which Victorians are
familiar. The Committee identifies a number of specific areas of uncertainty about
representatives’ powers in the next section, and the Committee’s findings on these
issues should be incorporated into the legislated definitions of ‘financial and legal
matters’ and ‘guardianship matters’.

The Committee believes it is important that representatives and third parties
understand what representatives’ powers are, and in particular the limits of the
powers. These should be highlighted on the power of attorney forms as well as in
information and educational materials for representatives and third parties. The
Committee makes specific recommendations about educational materials for
representatives later in this chapter and considers the educational needs of third
parties such as banks and health care providers in chapter nine.

Recommendation 46: Legislated clarity about representatives’ powers
The Committee recommends the Powers of Attorney Act:

a)  provide that representatives appointed under an enduring power of attorney
(financial) have powers in relation to financial and legal matters

provide that representatives appointed under an enduring power of attorney
(guardianship) have powers in relation to guardianship matters

define ‘financial and legal matters’ and ‘guardianship matters’ and give
examples of the type of matters that a representative may deal with under
each power.

6.4.3 Clarifying and extending representatives’ powers

The Committee invited participants to comment on powers that representatives
should and should not have. Participants identified a range of specific areas where
there is currently uncertainty about representatives’ powers. In addition, there were
several suggestions for extending representatives’ powers.

Power to restrict a principal’s visitors

The use of enduring powers of attorney (financial) to restrict principals’ visitors
caused a great deal of concern among participants.””® Seniors Rights Victoria’s
submission included this example:

5 Lynne Barratt, Transcript of evidence, above n 696, 9-10; Federation of Community Legal Centres
(Victoria) Inc, Submission 47, 4; Elder Rights Advocacy, Submission 63, 3.
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Maria was refused access to visit her friend who resided in an aged care facility,
based on the directions of the friend’s attorney. Based on the powers donated in the
POA [power of attorney] instrument the attorney did not have the power to refuse
access and neither did the aged care facility.”*

The Royal District Nursing Service informed the Committee that representatives
often try to restrict a principal’s visitors without the principal’s knowledge and for
reasons not related to the principal’s welfare.”*’

The Committee is concerned about the apparent widespread use of power of attorney
documents to restrict visitors in a way that may compromise principals’ rights. The
Committee believes that defining the various powers in legislation as recommended
earlier in this chapter will make it clear that only those with powers relating to
guardianship are in a position to restrict principals’ visitors.

Later in this chapter the Committee also recommends providing more guidance for
representatives about how they make decisions on a principal’s behalf and adopts an
approach that focuses on the principal’s autonomy and rights. The adoption of such a
model will help ensure that a principal’s visitors are not excluded on inappropriate
grounds.

It is important that both representatives and third parties such as aged care service
providers, are aware of the limits of a representative’s power and the basis on which
power should be exercised. The Committee considers education for these groups in
chapters seven and nine.

Case study 13: The representative did not have the power to restrict visitors'*®

‘An aged care facility was restricting a resident’s son from visiting his mother. He
contacted the facility and asked to speak to his mother and he was told by the DON
[Director of Nursing] that he could not speak with her or see her unless he had
permission from his sister who held an enduring power of attorney (financial) from
the resident. The son was estranged from his sister and other siblings and had had
little contact with his mother for some time. The son contacted our office [Elder
Rights Advocacy] for advice. An advocate visited the resident and she indicated that
she wanted to see her son. The advocate explained to the DON that the sister did not
have the power to restrict her brother from visiting his mother. The DON said that
she did not get involved in family disputes and stated again that the son would have
to obtain permission to visit from his sister. The advocate suggested that the son
contact the Office of the Public Advocate and VCAT for advice. Unfortunately, his
mother passed away before he was able to obtain further advice.’

6 Seniors Rights Victoria, Submission 38, 21.
7 Royal District Nursing Service, Submission 25, 4.
™8 Elder Rights Advocacy, Submission 63, 3-4.
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Power to access a principal’s will

At common law a representative is not entitled to access a principal’s will unless
access is specifically authorised in the power of attorney document or is required for
the management of the principal’s affairs under the power of attorney.”*®

The Trustee Corporations Association of Australia argued that any bequests in a will
may affect a representative’s dealings with assets. Therefore the Association
suggested that representatives with financial powers should have the same right to
access a principal’s will as administrators appointed by VCAT."®® Administrators are
permit;[zeld to read a represented person’s will either before or after that person’s
death.

The Law Institute of Victoria and State Trustees recommended legislation clarify that
representatives are not entitled to obtain either the original or a copy of the
principal’s will unless it is specifically stated in the power of attorney document.
They suggested that the holder of a will could be authorised to inform the
representative of any specific gift in the will if the representative produces a signed
medical certificate indicating that the principal has impaired decision-making
capacity. %

The Committee recognises that bequests in a will may impact on a representative’s
management of a principal’s financial and legal matters. However, the Committee
does not consider that it has received sufficient evidence on this issue to justify
overriding the long-standing common law rule that a representative does not have a
right to access a principal’s will. In the short term, the Committee suggests that
information and education materials for both principals and representatives should
make it clear that a representative does not have the authority to access a principal’s
will, unless it is specifically stated in the power of attorney document. In the longer
term, the Committee suggests that the Victorian Government consults further on this
issue, particularly in light of arguments canvassed in the next chapter that
representatives should be under an obligation to protect the entitlements of
beneficiaries under a will.

Power to access personal and health information

Several participants in the Inquiry also raised the issue of the power of a
representative under an enduring power of attorney (financial) to access the
principal’s personal and health information. Solicitor Ms Jeni Lee informed the
Committee, “There are often breaches of privacy by the financial attorney assuming
the power extends to accessing the donor’s medical records without the donor’s
consent.”"?

™% Ken Aitken, ‘Enduring powers and wills’ (1999) 73(12) Law Institute Journal 94, 94.

20 Trystee Corporations Association of Australia, Submission 27, 3.

21 Guardianship and Administration Act 1986 (Vic) s 58G.

22| aw Institute of Victoria, Submission 41, 18; State Trustees Limited, Submission 58, 16. See also Hunt &
Hunt, Submission 24, 4.

Jeni Lee, Submission 57, 3. See also Paul Zanatta, Transcript of evidence, above n 696, 4; Janice Hadgraft,
Manager, Residential Services, Aged & Community Care Victoria, Transcript of evidence, Melbourne,
14 December 2009, 4.
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The Committee recognises that people with impaired decision-making capacity are
particularly vulnerable to breaches of their privacy. Mr Julian Gardner, the former
Public Advocate, told the Committee, ‘In my experience privacy is one of the first
rights that seems to go out of the window when people lose capacity.”’*

The Committee believes that clarifying in legislation the powers that representatives
have under different types of powers of attorney will provide more certainty about
who is entitled to access personal and health information. The Committee’s view is
that the Victorian powers of attorney legislation should specify that the principal’s
health care and legal matters relating to the principal’s personal care fall within the
definition of a ‘guardianship matter’. Educational materials for representatives and
third parties, which will be discussed later in this report, also play an important role
in alerting people about the extent of representatives’ powers.

Power to act as a trustee

Under common law, trustee powers cannot be delegated, as they involve the exercise
of ‘personal skill or discretion’.”®> The Instruments Act restates this rule in relation
to representatives under general (non-enduring) power of attorney documents. %

The Committee received conflicting evidence about this restriction. The Trustee
Corporations Association of Australia argued that representatives should be entitled
to act as trustees.”>” However, the Victorian Bar argued that the existing prohibition
should remain.’®

The Committee does not feel that it received sufficient evidence to make a
recommendation about this issue.

Power to lodge a Queen’s caveat

State Trustees submitted that it would be useful for a representative under an
enduring power of attorney (financial) to be able to lodge a caveat (notice) to protect
a principal’s interest in land, for example, where a principal has been persuaded to
sell property at below market cost.”*

The Registrar of Titles can enter a Queen’s caveat on the title of a property on behalf
of “a person of unsound mind’ to prevent any fraudulent or improper dealing with
that property.’

State Trustees informed the Committee that the Registrar of Titles accepts VCAT
guardianship and administration orders as evidence of ‘unsoundness of mind’ and has
entered caveats lodged on behalf of represented persons. However, the Registrar has
refused to exercise his discretion to allow a caveat to be lodged by a representative

724
725

Julian Gardner, Transcript of evidence, Melbourne, 1 October 2009, 3.

Berna Collier and Shannon Lindsay, above n 695, 41.

26 Instruments Act 1958 (Vic) s 107(2).

21 Trystee Corporations Association of Australia, Submission 27, 3.

2 The Victorian Bar, Submission 40, 3. See also Robert Shepherd, Transcript of evidence, above n 650, 3.
2 gtate Trustees Limited, Submission 58, 17.

™0 See Transfer of Land Act 1958 (Vic) s 106(1)(a).
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under a power of attorney. Mr Craig from State Trustees told the Committee, ‘In

effect, it is my understanding a policy decision at the Titles Office”.”

State Trustees suggested that VCAT be given the power to make a declaration that an
enduring power of attorney is valid, the representative’s powers are currently
exercisable, the powers extend to protection of the principal’s interest in real estate
and that the principal has impaired decision-making capacity. State Trustees
informed the Committee that allowing such a caveat to be lodged ‘would be a
valuable protection for the donor against third parties who could otherwise

unscrupulously take advantage of the donor’.”®

VCAT currently has wide powers to make declarations about enduring powers of
attorney (financial).”® State Trustees advised that it is not aware of any applications
to obtain an order of the type it has suggested under VCAT’s current powers.
However, Mr Craig expressed the view that if VCAT made such an order under the
existing legislation ‘it is not clear that the Registrar of Titles would be bound to act
on the declaration/direction’.”*

No other participants in the Inquiry raised this issue.

The Committee agrees that an important role of a representative under an enduring
power of attorney (financial) is to protect the property of a principal. The
Committee’s view is that VCAT’s existing powers are broad enough for a
representative to apply for a declaration of the sort suggested by State Trustees. The
Committee believes that the Titles Office should accept such a declaration as
sufficient evidence to allow a caveat to be lodged on the principal’s behalf.

Power to refuse medical treatment

Several submissions called for the powers of representatives appointed under
enduring powers of attorney (guardianship) to be extended to include the power to
refuse medical treatment on behalf of a principal.

While representatives under enduring powers of attorney (guardianship) can
withhold consent to treatment, they cannot refuse medical treatment. Mr Gardner
explained this distinction to the Committee:

under an enduring power of guardianship | can give somebody all of the powers that
can be given to somebody under an enduring power of attorney for medical
treatment, except one — that is, the power to refuse treatment. So what we have is a
situation that occurs from time to time in hospitals where a decision can be made to
withhold consent for treatment. But that is not the same as refusing treatment. If that
subtlety is difficult to grasp, | share the difficulty, and certainly doctors find it very
difficult.”®

™81 Alistair Craig, Transcript of evidence, above n 707, 4.

82 gtate Trustees Limited, Submission 58, 17.

™ Instruments Act 1958 (Vic) s 125Z.

™ Email from Alistair Craig, Senior Corporate Lawyer, State Trustees Limited, to Executive Officer, Victorian
Parliament Law Reform Committee, 30 June 2010.

Julian Gardner, Transcript of evidence, above n 724, 3. See also Julian Gardner, Submission 21, 4-5; John
Chesterman, Transcript of evidence, above n 641, 4.
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The distinction between withholding consent and refusing treatment is significant,
because a medical practitioner can overrule a decision to withhold consent, but a
decision to refuse treatment can only be challenged by applying to VCAT."®®

A guardian appointed by VCAT has both the power to withhold consent and to
refuse medical treatment.”’

At present a principal must separately appoint an agent under the Medical Treatment
Act 1988 (Vic) if he or she wishes to authorise a person to refuse treatment when he
or she has impaired decision-making capacity. "

Mr Gardner and a number of other participants suggested that the powers of
representatives under enduring powers of attorney (guardianship) should be extended
to allow them to refuse treatment.”® Mr Gardner stated that this would affect only a
very small number of cases. However, in his view this change may enhance the take-
up rate of enduring powers of attorney (guardianship) ‘because why give somebody
powers in relation to making decisions about medical treatment when you cannot

give them all of the powers that you want to give them under another document’.”

The Committee notes concerns about the overlapping roles of representatives under
enduring powers of attorney (guardianship) and agents appointed under the Medical
Treatment Act. However, the Medical Treatment Act is outside the scope of the
Committee’s terms of reference, and the Committee is not in a position to make a
recommendation about this issue.

The Committee recognises it is important that principals fully understand the need to
appoint an agent under the Medical Treatment Act if the principal wishes to have
another person refuse medical treatment when he or she has impaired decision-
making capacity. The proforma form for creating an enduring power of attorney
(guardianship) in the Take control kit currently highlights this.”** The Committee
believes that the new forms to be developed as a result of the recommendations in
chapter four of this report should also highlight this distinction, as should
information and educational materials for principals.

6.4.4 Principals’ ability to limit representatives’ powers

A principal is able to impose conditions or limitations on a representative’s powers
under both enduring and non-enduring powers of attorney.’** Some participants in
the Inquiry told the Committee that limiting a representative’s powers is one way a

8 Medical Treatment Act 1988 (Vic) ss 5C-5D; Guardianship and Administration Act 1986 (Vic) ss 42L-42M.
See also Office of the Public Advocate, Submission 9, 19.

7 Medical Treatment Act 1988 (Vic) s 5B; Guardianship and Administration Act 1986 (Vic) ss 37, 39.

™8 Medical Treatment Act 1988 (Vic) s 5A.

™ Julian Gardner, Transcript of evidence, above n 724, 3-4. See also Julian Gardner, Submission 21, 4-5; Elder

Rights Advocacy, Submission 63, 6; Office of the Public Advocate, Submission 9, 19.

Julian Gardner, Transcript of evidence, above n 724, 4.

™ Victoria Legal Aid and Office of the Public Advocate, above n 642, 51.

™2 Instruments Act 1958 (Vic) s 115(1)(b); Guardianship and Administration Act 1986 (Vic) s 35B(1); Berna
Collier and Shannon Lindsay, above n 695, 7-10.
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principal can clarify the powers a representative has, potentially reducing abuse, or at
least making abuse more obvious."**

A participant in the Committee’s Seniors’ Forum, Ms Margaret Scott Simmons, told
the Committee that she had acted as a representative under a power of attorney that
was ‘exceedingly detailed on exactly what the people who had the power could do
and could not do’.”* She stated that the certainty provided by the power made her
feel “very secure’ in her role as a representative.

Ms Lee, a solicitor who gave evidence on behalf of the Law Institute of Victoria, told
the Committee that a representative could include conditions:

such as ‘The home is not to be sold unless’, so that there are conditions included in
the financial power, and there is space on the document for those. There might even
be a suggestion as to how that is managed. Then everybody knows exactly what is
to happen, and the family is aware of when the house is to be sold, so it does not
surprise the family that mum is to be kept at home as long as she wants to be, that
the money, instead of going to school fees, is now to be spent on her care to make
sure she stays at home ..."*

However, evidence suggested that principals are not always aware of their ability to
restrict representatives’ powers.’*® Even principals who are aware that this option is
available may not feel comfortable limiting powers. Ms Jenny Chapman, Chief
Social Worker at Werribee Mercy Hospital, who gave evidence on behalf of
Palliative Care Victoria, stated, “We always explain that they can limit powers and
what that means but some people are just not prepared to consider that and say, ‘No.
I would rather just leave it and see how it happens, trust my doctors, and my family

can fight it out at the bedside’.”"*’

The Australian Bankers’ Association expressed concern that limitations on
representatives’ powers can give rise to confusion unless they are very clear.”®
However, Professor Terry Carney from the Faculty of Law at the University of
Sydney told the Committee that unpublished data:

demonstrates that citizens are pretty responsible about the kinds of ways that they
write down the kinds of instructions they would like and the conditions and so on
attached to the way in which substitute decision making might be exercised by
somebody.”*

743 Margaret Brown, Adjunct Research Fellow, Hawke Research Institute, University of South Australia,

Alzheimer’s Australia Vic, Transcript of evidence, Melbourne, 22 October 2009, 5; L Richmond, Transcript
of evidence, above n 665, 15.

Margaret Scott Simmons, Transcript of evidence, Melbourne, 30 March 2010, 10.

Jeni Lee, Elder Law Committee and Disability Law Committee, Law Institute of Victoria, Transcript of
evidence, Melbourne, 1 October 2009, 7. See also David Davis, Transcript of evidence, above n 637, 8; John
Billings, Deputy President, Guardianship List, Victorian Civil and Administrative Tribunal (VCAT),
Transcript of evidence, Melbourne, 1 October 2009, 6.

National Seniors Australia, Submission 54, 3; Jeni Lee, Submission 57, 3.

Jenny Chapman, Chief Social Worker, Werribee Mercy Hospital, Palliative Care Victoria, Transcript of
evidence, Melbourne, 17 December 2009, 8.

Australian Bankers” Association Inc, Submission 55, 7-8. See also Ministry of Justice, United Kingdom,
Reviewing the Mental Capacity Act 2005: Forms, supervision and fees Response to consultation (2009), 35.
Terry Carney, Professor of Law, The University of Sydney, Transcript of evidence, Melbourne,
1 October 2009, 4.
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The Take control kit advises principals to seek legal advice if they wish to impose
conditions or limitations on a representative’s powers.

The current form for creating enduring powers of attorney (financial) has a space for
principals to write conditions, limitations and instructions. Principals are directed to
cross this section out if they do not wish to impose any restrictions. Several
participants suggested that the form be redesigned to make it clear that principals
have considered this option and exercised a choice, for example, by providing a box
for principals to tick if they do not wish to impose any conditions on a
representative’s powers.”*

The Committee believes that allowing the principal to place restrictions on a
representative’s power is an important protection against abuse. The information and
educational materials for principals that the Committee has recommended in chapter
four should clearly outline the principal’s ability to limit a representative’s powers
and provide practical examples of the sorts of conditions and limitations that can be
imposed. In addition, the forms for creating powers of attorney should be designed in
a way that encourages principals to seriously consider the option of restricting the
powers they delegate by requiring them to exercise a choice.

6.4.5 Which representative’s decisions take precedence?

The Instruments Act currently provides that if the decision of a VCAT-appointed
guardian or a representative under an enduring power of attorney (guardianship)
conflicts with the decision of a representative under an enduring power of attorney
(financial), then the decision of the former prevails.”* Evidence to the Committee
suggests that this hierarchy of decision making is not well understood, and there was
concern that, in practice, it is the decision of the financial representative that takes
precedence.”*

Participants in the Inquiry acknowledged the overlapping powers of different
representatives. Dr Chesterman told the Committee ‘choosing where someone lives
has financial implications. The enduring guardian and the attorney have to work that
out between themselves ...”™*

The Committee believes that providing clearer definitions of the powers that each
type of representative has will help clarify the boundaries of each representative’s
decision making. However, it acknowledges that at times there may be overlap
between the roles of various representatives and, in particular, many decisions have
financial implications. The Committee believes the current provision, which
highlights that the decision of those with powers in relation to guardianship matters
prevails over those with powers over financial and legal matters, should be restated
in the powers of attorney legislation.

™0 victoria Legal Aid and Office of the Public Advocate, above n 642, 9.

™1 State Trustees Limited, Submission 58, 16-17; Law Institute of Victoria, Submission 41, 17; Moores Legal
Pty Ltd, Submission 31, 4. See, for example, Department of Justice and Attorney-General, Queensland
Government, above n 655, 9-10.

52 Instruments Act 1958 (Vic) s 125F.

™% St Vincent’s Hospital, Submission 19, 2; Carers Victoria, Submission 65, 13.

™% John Chesterman, Transcript of evidence, above n 641, 13.
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The Committee considers that the legislation needs to provide greater clarity about
what it means for one representative’s decision to prevail over another’s decision.
Evidence to the Committee suggests that this issue most often arises where a
representative with powers in relation to guardianship matters determines that a
principal needs costly care that requires the representative with powers in relation to
financial matters to make sufficient funds available. This may necessitate, for
example, selling assets such as shares or the family home. The Committee considers
that the wording of the legislation should make it clear that the representative with
financial powers must take such available steps as may be necessary to allow the
decision of the representative with guardianship powers to be implemented.

The evidence presented to the Committee suggests that the hierarchy of decision
making is currently not well understood by either principals or representatives. This
should be highlighted in information and educational materials for representatives. In
particular, the Committee recognises that the fact that the decisions of a person with
guardianship powers will prevail means that principals need to give careful
consideration to who they appoint as a representative, appointing a person that they
trust and in whose judgement they have full confidence. The Committee
recommended the development of guidance materials for principals and persons
likely to advise principals about appropriate appointments in the previous chapter.

Recommendation 47: Decision of representative with guardianship powers to
prevail

The Committee recommends the Powers of Attorney Act provide that if there is
conflict between a representative with powers in relation to guardianship matters
(whether appointed by VCAT or a principal) and a representative with powers in

relation to financial and legal matters, then the decision of the representative with
powers in relation to guardianship matters prevails, and the representative with
powers in relation to financial and legal matters must take such available steps as
may be necessary to allow the decision of the representative with powers in relation
to guardianship matters to be implemented.

6.5 The duties of representatives

6.5.1 What are the duties of representatives?

Representatives occupy a position of ‘trust and confidence’, called a fiduciary
relationship, which gives rise to particular obligations and duties at common law.”>
These duties include acting in the principal’s interests, not using his or her position
for profit, avoiding conflicts of interests, acting in accordance with instructions, and
acting with due care, skill and diligence.”® Representatives who do not act in
accordance with their fiduciary duties may be personally liable for any loss or
damage.

™5 Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41, para 68 (Mason J).
6 Berna Collier and Shannon Lindsay, above n 695, 142, 163-169.
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Figure 4: Specific responsibilities of representatives’’

e Duty to keep records. You must keep accurate records of dealings and
transactions made under the power as VCAT or the Supreme Court or the Public
Advocate may require you to produce them.

You must keep these records separate from your own affairs where possible.

For example, if you dispose of an asset you should keep records about the
disposal.

Where there are joint attorneys, then it is sufficient that by agreement one of the
attorneys will retain a record or account of transactions or dealings.

o Duty to keep property separate. You must keep your property separate from
the donor’s property unless you and the donor own the property jointly.

If the donor’s capacity to make decisions is impaired, you must also get approval
from VCAT or the Supreme Court for any transactions that have not been
authorised in this document.

e Duty to avoid transactions that involve conflict of interest. You must not enter
into transactions that could or do bring your interests (or those of your relation,
business associate or close friend) into conflict with those of the donor.

However, you may enter into such a transaction if it has been authorised in this
document or by VCAT or the Supreme Court.

The common law duties imposed on representatives are supplemented by legislative
duties. Under the Instruments Act representatives have a duty to keep accurate
records and accounts about dealings made using a power of attorney (financial).”® In
addition, as noted earlier in chapter four, when accepting an appointment under an
enduring power of attorney (financial), a representative is required to state that he or
she undertakes to exercise the powers with reasonable diligence and to protect the
principal’s interests, to avoid any conflict of interest between the representative’s
interests and the principal’s interests, and to exercise the powers conferred in
accordance with the Act.”®

The Guardianship and Administration Act requires representatives under an enduring
power of attorney (guardianship) to act ‘in the best interests’ of the principal.”®
Acting in the principal’s best interests is defined as:

e acting as an advocate

e encouraging the person to participate as much as possible in community
life

7 Victoria Legal Aid and Office of the Public Advocate, above n 642, 37.
8 Instruments Act 1958 (Vic) s 125D.

™ Instruments Act 1958 (Vic) s 125B(5).

80 Guardianship and Administration Act 1986 (Vic) ss 28(1), 35B(5).
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e encouraging and assisting the person to make their own decisions
e protecting the person from neglect, abuse or exploitation
e consulting the person and taking into account his or her wishes.

The Take control kit and the Department of Justice’s website also provide
information for representatives about their duties under enduring powers of attorney
(financial). This information is summarised in figure 4.

6.5.2 Providing clarity about representatives’ duties

Some participants in the Inquiry argued that representatives’ duties should be set out
clearly in legislation.”®® This approach is taken in some other jurisdictions, for
example, legislation in Queensland requires representatives to:

e exercise power honestly and with reasonable diligence to protect the
principal’s interests’®®

e not knowingly exercise or purport to exercise a power that has been
revoked "

e not use confidential information gained through being a representative.’®

The Queensland legislation also sets out penalties for representatives who fail to
abide by these duties.

Mr Shepherd of the Victorian Bar told the Committee that spelling out such specific
duties helps guide representatives in their actions. In his view the Queensland
requirements are sufficient, and a more detailed list of obligations would be too
onerous on representatives.’®

Seniors Rights Victoria’s submission suggested that the obligations of
representatives specified in legislation should include acting honestly and with a
reasonable degree of care, as well as acting in accordance with the terms of the
power.’®’

The Financial Planning Association of Australia submitted that there should be a
high standard of non-waivable duties that are owed to principals, including duties to
act in good faith and within the scope of the power. However, the Association
suggested that some other duties, such as the duty to preserve the principal’s estate

81 Guardianship and Administration Act 1986 (Vic) s 28(2).

62| aura Helm, Transcript of evidence, above n 670, 3; Kristen Pearson, Transcript of evidence, above n 704, 2;
Council on the Ageing Victoria, Submission 39, 5; Seniors Rights Victoria, Submission 38, 22-23, 35;
Victoria Legal Aid, Submission 42, 4; Law Institute of Victoria, Submission 41, 13-14; State Trustees
Limited, Submission 58, 14; Jeni Lee, Submission 57, 4.

62 powers of Attorney Act 1998 (Qld) s 66(1).

64 powers of Attorney Act 1998 (Qld) s 71.

65 powers of Attorney Act 1998 (Qld) s 74A.

766 Robert Shepherd, Transcript of evidence, above n 650, 6-7.

87 Seniors Rights Victoria, Submission 38, 22-23.
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plan, could be waived by an individual principal who appoints a non-professional
representative.’®®

The Trustee Corporations Association of Australia noted that administrators and
trustees are required to invest in accordance with the prudent person principle and
suggested this requirement could be extended to representatives.’®® The prudent
person principle requires the trustee to exercise the ‘care, diligence and skill that a
prudent person would exercise in managing the affairs of other persons’. There is a
higher level of prudence expected of professional trustees and administrators.””

It is important for representatives to have a comprehensive understanding of their
responsibilities. The Committee believes that a clear legislative statement of
representatives’ key duties will provide a firm foundation for educating
representatives about the requirements of their role. The Committee’s view is that the
fundamental duties of representatives that should be highlighted by legislation are:

e the duty to act honestly and in good faith

e the duty to put the principal’s interests ahead of the representative’s
interests

e the duty to act within the powers granted
e the duty to keep accurate records.

These duties will also be supplemented by principles that guide decision making by
representatives, which are discussed in the next section.

In chapter four the Committee recommended that all representatives be required to
accept their appointment. The Committee believes that representatives’ duties should
be highlighted at this stage and that representatives should be required to specifically
acknowledge the duties and undertake to exercise their powers in accordance with
them.

Not acting in accordance with these legislative duties potentially gives rise to civil or
criminal liability, as well as potentially providing a basis for the revocation of the
representative’s appointment. The Committee discusses these issues further in
chapter seven.

The Committee also believes that representatives need to be well-informed about
their duties and responsibilities. Third parties also need to be aware of the duties in
order to be able to monitor the actions of representatives and report any suspected
abuse. The Committee makes specific recommendations for the education of
representatives and third parties about representatives’ duties later in this chapter, as
well as in chapter nine.

88 Financial Planning Association of Australia Ltd, Submission 49, 3.
" Trustee Corporations Association of Australia, Submission 27, att, 4.
0 Trustee Act 1958 (Vic) s 6(1).
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Recommendation 48: The duties of representatives
The Committee recommends the Powers of Attorney Act:

a)  provide that representatives have duties to act honestly and in good faith, to

put the principal’s interests ahead of the representative’s interests, to keep
accurate records and to act within their powers

require representatives to undertake to act in accordance with the legislated
duties when accepting an appointment as a representative.

6.5.3 How should representatives make decisions?

At present there is very little guidance for representatives about how they should
make decisions on a principal’s behalf. As noted earlier, the Guardianship and
Administration Act requires representatives appointed under an enduring power of
attorney (guardianship) to act in the principal’s ‘best interests’, and failure to do so is
a ground for revoking the representative’s appointment.””* There is no equivalent
requirement in the Instruments Act.

Information in the Take control kit and on the Department of Justice’s website sets
out general principles to guide representatives in their decision making. These are set
out in figure 5.

Figure 5: General principles to guide decision making by representatives’’2

e presuming that the donor has the capacity to make a particular decision until
there is conclusive evidence that this is not the case

e recognising their right to participate in decisions affecting their life to the
maximum extent for which they have capacity

e respecting the donor’s human worth and dignity and equal claim to basic human
rights, regardless of their capacity

e recognising the donor’s role as a valued member of society and encouraging their
self-reliance and participation in community life

e taking into account the importance of the donor’s existing supportive
relationships, values and cultural and linguistic environment

e ensuring that your decisions are appropriate to the donor’s characteristics and
needs

e recognising the donor’s right to confidentiality of information.

L Guardianship and Administration Act 1986 (Vic) ss 28, 35B(5), 35D(1)(b).

2 Victoria Legal Aid and Office of the Public Advocate, above n 642, 37. See also Department of Justice,
Victoria, Office of the Public Advocate, Information for attorneys, <http://www.publicadvocate.vic.gov.au/
file/file/Powerofattorney/Information_for_Attorneys_from_the_Department_of Justice.pdf>, viewed 29
April 2010.
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Mr Adrian Cohen, an individual who has been acting as a representative for his
elderly parents for a number of years, told the Committee about how he approaches
making decisions for his parents:

I think about what my parents would do in the particular situation, what they would
have done and what they would have said they would have done. Then | think about
my parents’ best interests, about how they would like the situation solved, which is
probably different from what they might say about how they would like it done.
Then | normally go into a conservative situation. If it is a multiple choice-type
situation where you could go high risk or low risk, I would go for low risk.
Normally, 1 would take a while to make the decision, because my idea about a
decision-making process is you decide about a week out from the event and then in
the last couple of days you actually make the decision so that you have time to
change it or rethink it.””

The role of principals’ wishes and ‘best interests’ in decision
making

Several participants in the Inquiry supported the introduction of a ‘best interests’
requirement for representatives under all types of power of attorney documents, with
some stakeholders suggesting there should be a clear legislative explanation of what
acting in the principal’s best interests entails.””* However, other participants viewed
this as a paternalistic approach which may potentially facilitate abuse. Professor
Carney told the Committee:

It looks good when | say, ‘I have decided this in your best interests’. It is a bit like
the father giving the kid a belting in the old days: ‘This hurts me more than it hurts
you’. Why am | doing it? ‘It is in your best interests, son’. ‘Why is it in my best
interests?’. “Just believe me; it is in your best interests’. It is not a very good
guide.””

Case study 14: While the principal was ill his son arranged for him to sign a
power of attorney’’®

‘The client attended the Legal Service seeking to have a power of attorney revoked.
The client stated that while he was ill his son attended with a lawyer and arranged for
the client to sign a will and power of attorney. The client stated that subsequently his
son provided him with an inadequate weekly allowance. The client was also
concerned that his personal financial documents had been taken from his home. The
client held the view that his son was not managing his affairs in his best interests.’
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Adrian Cohen, Transcript of evidence, above n 628, 3.

Australian Bankers’ Association Inc, Submission 55, 9; Alfred Health, Submission 66, 3; David Fara, Deputy
President, Association of Independent Retirees (AIR) Ltd (Victorian Division), Transcript of evidence,
Melbourne, 22 October 2009, 4-5; Kristen Pearson, Transcript of evidence, above n 704, 2; Julian Gardner,
Submission 21, 4; Australian & New Zealand Society for Geriatric Medicine, Victorian Division,
Submission 29, 4; Julian Gardner, Transcript of evidence, above n 724, 10; Seniors Rights Victoria,
Submission 38, 38-39; Dale Reddick, Advocacy and Support Worker, Rights Advocacy and Support Program,
Gippsland Community Legal Service, Federation of Community Legal Centres (Victoria) Inc, Transcript of
evidence, Melbourne, 1 October 2009, 9-10; John Chesterman, Transcript of evidence, above n 641, 3.

Terry Carney, Transcript of evidence, above n 749, 7. See also Mental Health Legal Centre Inc, Submission
59, 6; Lynne Barratt, Transcript of evidence, above n 696, 9.

% st Kilda Legal Service Co-Op Ltd, Submission 50, 3.
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The Convention on the Rights of Persons with Disabilities promotes the rights of
people to determine their own affairs, even when they have impaired decision-making
capacity.””” The Victorian Equal Opportunity and Human Rights Commission argued
that when a representative needs to make a decision ‘the appropriate approach in a
given scenario will fall on a continuum between supported and substitute decision
making, with the precise point being dependent on the circumstances’.””® Supported
decision-making approaches were discussed in detail in chapter five.

The Committee heard that principals’ human rights are better protected by a
decision-making approach that focuses on their wishes and preferences, rather than
their perceived ‘best interests’.””® The Mental Health Legal Centre’s submission
argued:

the wishes of the donor must be the paramount consideration guiding the donee ...
Aspiring to a supported decision-making model would require that obligations upon
the donee are strengthened to ensure the wishes of the donor are respected unless
clear evidence can be produced as to why this should not be the case.”®

Ms Debra Parnell, the Council on the Ageing’s Policy Officer, told the Committee
that powers of attorney are most commonly used to make decisions on behalf of
older people who have lived their lives independently and managed their own affairs
successfully for many years:

the focus should be on the attorney carrying out the wishes of the individual. It
really should be a responsibility of the attorney that they endeavour to understand
what the wishes of the person are, what their preferences are, what their lifestyle has
been, and therefore what sorts of choices that person would conceivably make. The
focus is on carrying out the person’s wishes rather than acting in their best interests.

As we have said, people have the right to make bad choices, and it is not about
taking over someone’s life; it is about enabling their choices to continue to be
carried out whether there is lack of capacity or whether there are illness and
mobility issues that prevent them from carrying out those tasks themselves.”*

The Office of the Public Advocate (OPA) acknowledged the difficulty of requiring
principals’ wishes to be given precedence in all situations. OPA’s submission states:

Principals may lose the ability to make reasonable judgements and yet retain the
ability to voice preferences. Any requirement that such wishes be observed by an
attorney or enduring guardian would in effect render EPAs [enduring powers of
attorney] superfluous. At the same time, OPA believes it is important to place in the
legislation the principle that representatives and enduring guardians, in deciding

" Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, 993 UNTS 3,
art 12 (entered into force 3 May 2008). See also Charter of Human Rights and Responsibilities Act 2006
(Vic) s 32(2).

Victorian Equal Opportunity & Human Rights Commission, Submission 52, 7.

Julian Gardner, Transcript of evidence, above n 724, 3, 10; Mental Health Legal Centre Inc, Submission 59, 6.
Mental Health Legal Centre Inc, Submission 59, 6. See also Dahni Houseman, Policy Officer, Seniors Rights
Victoria, Transcript of evidence, Melbourne, 22 October 2009, 4.

Debra Parnell, Policy Officer, Council on the Ageing Victoria, Transcript of evidence, Melbourne,
22 October 2009, 3.
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how to act, must consult with, and where reasonable act upon, the expressed wishes
of principals, and take into account any pre-incapacity views the principal had."®

Ms Lee, a solicitor who gave evidence on behalf of the Law Institute of Victoria,
emphasised the importance of principals clearly stating their wishes in the power of
attorney document.’®® Other participants stressed the need for a principal to appoint a
representative that they know well. For example, Mr Tony Fitzgerald, the Managing
Director of State Trustees, told the Committee that his organisation often works with
principals while they have capacity and this can be helpful in guiding decisions when
a principal’s decision-making capacity is impaired:

Sometimes if we start off a relationship under an EPA [enduring power of attorney]
where they have capacity, you build up an experience with that client and you know
what their preferences are, so if they do lose capacity and we continue on with that
relationship, you would just continue on with implementing their preferences
because you have built up that experience and you have got records on the file and
that kind of thing about what their preferences are.’®

Principles to guide decision making

As noted in chapter three, principles underpinning powers of attorney legislation in
the UK, Queensland and the ACT reinforce the importance of maximising principals’
rights to make their own decisions and to participate in decision making.”®

A number of participants in the Inquiry supported the introduction of such legislative
principles in Victoria, with some suggesting that a requirement to consult with the
principal about their wishes should be at their core.”®®

OPA’s submission pointed out that sometimes there may be tension between various
principles, for example, a principal’s wishes may conflict with the duty of the
representative to protect the principal.”®” OPA concludes that this risk is inherent in
granting powers of attorney and emphasises the need for principals to appoint an
appropriate representative in the first place. Mr Gardner gave one example where
there is a conflict between these various factors:

If you have somebody who has never really had any money in their life and has
been very careful and finishes up with $10 000 in their older age and says, ‘My wish
is that you not spend that; | want it to go to my grandchildren’, and the attorney
says, ‘Hang on, you need a motorised wheelchair for your quality of life’, what are
the best interests in those circumstances?®

82 Office of the Public Advocate, Submission 9, 16. See also Health Services Commissioner, Submission 46, 2;

John Chesterman, Transcript of evidence, above n 641, 3, 10-11; Victorian Coalition of Acquired Brain

Injury Service Providers, Submission 71, 2; Jeni Lee, Submission 57, 4.

Jeni Lee, Transcript of evidence, above n 745, 7.

84 Tony Fitzgerald, Managing Director, State Trustees Limited, Transcript of evidence, Melbourne,
22 October 2009, 5. See also Office of the Public Advocate, Submission 9, 20.

8 powers of Attorney Act 2006 (ACT) s 44, sch 1 cl 1.6; Powers of Attorney Act 1998 (Qld) s 76, sch 1 ¢l 7.
See also Mental Capacity Act 2005 (UK) c 9ss 1, 4, 9(4).

8 Office of the Public Advocate, Submission 9, 16; Seniors Rights Victoria, Submission 38, 22-23, 39; Dahni
Houseman, Transcript of evidence, above n 779, 4; John Chesterman, Transcript of evidence, above n 641, 3.

87 Office of the Public Advocate, Submission 9, 16.

8 Julian Gardner, Transcript of evidence, above n 724, 10. See also Alistair Craig, Transcript of evidence,
above n 707, 5; John Chesterman, Transcript of evidence, above n 641, 10-11.
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However, not all participants agreed that there should be legislated principles to
guide representatives’ decision making. Mr Shepherd, who gave evidence on behalf
of the Victorian Bar, told the Committee that these would be ‘too general’ and
instead the focus should be on specific duties such as the duty to act honestly."®®

Some submissions suggested there should be sanctions for failing to act in
accordance with the new proposed principles, in particular, the duty to consult. It was
suggested that this could include criminal sanctions,” liability to compensate the
principal or both.”* Seniors Rights Victoria suggested that not acting in accordance
with the legislative principles should be a ground for revoking the power of attorney
document.”?

Dr Chesterman of OPA told the Committee that such principles:

would only ever be guidelines; you could not make them enforceable. Ultimately it
is the attorney who has to make the judgement call, and our belief is that that is why
you should nominate someone you trust as your attorney and let them make the
judgement call.”*

In chapter three the Committee recommended that the new Powers of Attorney Act
contain a statement of general principles to be applied by all those exercising powers
or functions under the Act. The Committee has already dealt with the first two
components of the proposed statement of principles: an articulation of relevant
human rights contained in international conventions (see chapter three) and an
emphasis on ensuring that all decisions about a person’s capacity uphold his or her
rights (see chapter five). The final component of the proposed principles is a focus on
ensuring that all decisions and actions under powers of attorney promote principals’
interests and wellbeing.

The Committee agrees that a decision-making approach that promotes principals’
rights should be enshrined in the principles underpinning the powers of attorney
legislation. The principles to guide representatives’ decision making should focus on
the principal’s wishes. This highlights the need for ongoing communication between
the principal and representative, which continues when the principal has impaired
decision-making capacity.

The principles should also enshrine the principal’s right to participation in decision
making. The Committee believes that there is still a role for the principal’s ‘best
interests” to be considered but prefers the more modern terminology ‘the personal
and social wellbeing of the principal’.”* This should be defined in legislation, with
the definition including the elements currently listed in the definition of best interests
in the Guardianship and Administration Act, as well as the general principles set out
in figure 5 above.
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Robert Shepherd, Transcript of evidence, above n 650, 6-7.

Stephen Taffe, Transcript of evidence, above n 647, 2-3; Victorian Coalition of Acquired Brain Injury
Service Providers, Submission 71, 2; Seniors Rights Victoria, Submission 38, 22-23; Mental Health Legal
Centre Inc, Submission 59, 6.

Julian Gardner, Transcript of evidence, above n 724, 10.

2 Seniors Rights Victoria, Submission 38, 22, 39.

% John Chesterman, Transcript of evidence, above n 641, 3-4.

™ bid, 11.
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The Committee recognises that such general principles would be guidelines only,
setting out an approach to decision making but not providing specific assistance to
help a representative make a particular decision. The Committee believes that more
specific guidance, including examples of how to behave in accordance with the
principles, should be set out in information and educational materials for
representatives. Tailored educational materials for representatives are discussed in
more detail later in this chapter.

The Committee recommends that the stage at which a representative accepts his or
her appointment should be used to highlight the approach that must be taken to
making decisions under a power of attorney. Thus, as with the duties discussed
earlier in this chapter, when representatives accept their appointment they should be
required to undertake to make decisions in accordance with the guiding principles.

It is also important that third parties are aware of the decision-making approach that
should be used by representatives. This will enable them to offer support where
appropriate, or to report behaviour that might constitute abuse. Thus the information
and education materials for third parties must also highlight the principles by which
representatives should make decisions. The Committee makes specific
recommendations about educational materials for third parties in chapter nine.

The Committee considers the potential consequences of not acting in accordance
with the legislated principles further in chapter seven, when it explores the civil and
criminal liability of representatives and VCAT’s powers to revoke the appointment
of a representative.

Recommendation 49: Principles to guide decision making by representatives

The Committee recommends the statement of principles underpinning the Powers of
Attorney Act recommended in recommendation 3 include principles to guide
decision making by representatives. These principles should include:

e the starting point for any decision making should be the principal’s wishes

principals should be encouraged to participate in decision making, even
when they have impaired decision-making capacity

representatives must act in a way that promotes the personal and social
wellbeing of the principal. This should be defined as including matters such
as recognising the principal’s role as a valued member of society, taking
into account the principal’s existing supportive relationships, values and
cultural and linguistic environment and recognising the principal’s right to
confidentiality of information.

Recommendation 50: Representatives’ undertaking to act in accordance with
the statement of principles

The Committee recommends the Powers of Attorney Act require representatives
when accepting an appointment to undertake to act in accordance with the statement
of principles.
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6.6 Increasing representatives’ understanding of
their role, powers and duties

6.6.1 How well do representatives understand their role,
powers and duties?

Evidence suggests that many representatives have only a rudimentary understanding
of their role, powers and duties. One Australian study of representatives under
enduring powers of attorney (financial) found, ‘Limited knowledge of their
responsibilities was fairly common’.”®> Anecdotal evidence from New South Wales
suggests that in most cases where principals’ funds were misused, the representatives
were ‘simply misguided as to the nature and extent of their duties, or believed that

their actions somehow benefited the principal’.”®

Participants in this Inquiry also highlighted that many representatives do not have a
good understanding of the nature and requirements of their role. St Vincent’s
Hospital’s submission stated, ‘Donees do not understand their duties and or
obligations often. Genuine mistakes are made ...”"" In particular, many participants
were concerned that representatives did not understand the scope of their powers.
This issue was predominantly raised in relation to persons appointed under enduring
powers of attorney (financial) purporting to make lifestyle decisions, which was
discussed earlier in this chapter.’®

Mr John Hogan, a participant in the Committee’s Seniors’ Forum, highlighted the
confusion that some people acting as representatives have about the scope of their
powers:

I have used my mother’s enduring power of attorney which was made prior to 2004,
The heading was enduring power of attorney and | thought that covered everything
but | found out subsequently that it did not handle medical issues at all; it was only
suitable for financial matters.”*

State Trustees suggested that many non-professional representatives do not
understand the concept of conflict of interest and their duty to avoid it, even though
this is set out in the current form for accepting their appointment.®®

Ms Robyn Mills, Acting Director of Civil Law Services at Victoria Legal Aid, told
the Committee that Legal Aid’s telephone advice line receives calls on a daily basis
from:

™ Cheryl Tilse, Jill Wilson et al, “‘Older people’s assets: A contested site’ (2005) 24(s1) Australasian Journal

on Ageing s51, s55.

Department of Lands, New South Wales, Review of the Powers of Attorney Act 2003 Issue paper (2009), 4-5.
See also Land and Property Management Authority, New South Wales, above n 677, 6.

St Vincent’s Hospital, Submission 19, 2. See also Australian Association of Gerontology Inc, Submission 15, 2;
Federation of Community Legal Centres (Victoria) Inc, Submission 47, 4.

Seniors Rights Victoria, Submission 38, 35; Jeni Lee, Submission 57, 2-3; Sue Connelly, Committee
member, Australian & New Zealand Society for Geriatric Medicine, Victorian Division, Transcript of
evidence, Melbourne, 22 October 2009, 6.

John Hogan, Transcript of evidence, Melbourne, 30 March 2010, 4.

800 gtate Trustees Limited, Submission 58, 13-14.
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people who hold powers of attorney who are not actually certain as to what they
involve and what they can or cannot do, or they have held a power of attorney and
find that they are at VCAT where VCAT is in the process of looking at whether they
are going to revoke the power of attorney because they have misused the power and
they have not actually had a full understanding of what was required through the use
of the power in the first place.®™

6.6.2 Providing information and support for representatives

Research has identified that educating representatives about their responsibilities is a
key strategy in addressing the misuse of power of attorney documents.®® Many
participants in the Inquiry also identified the education of representatives as a
priority and identified a number of strategies for achieving this.

Training for representatives

A number of participants suggested that representatives could receive training about
their role, powers and duties, with some expressing the view that such training
should be compulsory.®®® Several participants suggested there should be testing or
certification of representatives’ ability to undertake the role.®**

Information about role, powers and duties on powers of attorney
forms

It was also put to the Committee that the forms for creating powers of attorney
should contain information about representatives’ role, powers and duties.’*® For
example, the New South Wales power of attorney form provides important
information for principals and representatives and sets out how the power can be
used, as well as the obligations of representatives. A recent review in that state has
suggested that this information could be expanded further.2® However, the provision
of detailed information on forms in Queensland has been criticised on the basis that it
makes the forms unnecessarily long and ‘does not appear to have any effect on the

behaviour of some attorneys’.*”’

81 Robyn Mills, Acting Director of Civil Law Services, Victoria Legal Aid, Transcript of evidence, Melbourne,

17 December 2009, 3.

Cheryl Tilse, Jill Wilson and Deborah Setterlund, ‘The mismanagement of the assets of older people: The
concerns and actions of aged care practitioners in Queensland’ (2003) 22(1) Australasian Journal on
Ageing 9, 13. See also Anne-Louise McCawley et al, ‘Access to assets: Older people with impaired capacity
and financial abuse’ (2006) 8(1) The Journal of Adult Protection 20, 30.

Victoria Legal Aid, Submission 42, 4; L Richmond, Transcript of evidence, above n 665, 8; Robyn Mills,
Transcript of evidence, above n 801, 5.

Lionel H Parrott, Submission 67, 1; Royal District Nursing Service, Submission 25, 4; Leonie Schween,
Transcript of evidence, above n 693, 4. See also David Davis, ‘Protecting elderly victims of economic
crime’ (2007) 81(9) Law Institute Journal 46, 49.

Financial Planning Association of Australia Ltd, Submission 49, 1; Hunt & Hunt, Submission 24, 4; Phillip
Hamilton, Submission 7, 3; Grant Sturgeon, Submission 35; Trustee Corporations Association of Australia,
Submission 27, 3; Margaret Brown, Transcript of evidence, above n 743, 7; Jeni Lee, Submission 57, 4.
Department of Lands, New South Wales, Powers of attorney in New South Wales (2005); Land and Property
Management Authority, New South Wales, above n 677, 6.

Glenn Dickson, ‘The enduring power of attorney form: Should it be changed?’ (Paper presented at the
Queensland Law Society Symposium 2007, Brisbane, 2-3 March 2007), 1. See also Department of Justice
and Attorney-General, Queensland Government, above n 655, 17-21; Department of Justice and Attorney-
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Educational resources for representatives

There was also support for developing a range of educational materials specifically
for representatives, such as information booklets and kits, explaining their roles,
powers and duties.’®® Mr Cohen, an individual who has experience acting as a
representative, informed the Committee that he found the Take control kit ‘very
helpful” and added, ‘I think that is an excellent starting point for somebody who has
absolutely no idea of what they are doing.”®%

While many participants praised the Take control kit, it is a general resource,
predominantly targeting principals and people contemplating making a power of
attorney. The Office of the Public Advocate has published two detailed guides for
people appointed as guardians and administrators. It was suggested that these
publications could provide a good template for resources targeting representatives.®*
VCAT also runs training sessions for newly-appointed guardians and administrators
which provide the opportunity to ask questions about their roles.®*!

Research suggests that any information provided for representatives must be
practical and easy to understand in order not to discourage people from taking on the
role of representative.?*? Some participants in the Inquiry also emphasised the need
for materials for representatives to be simple and functional, providing examples of
situations the representative might encounter and step-by-step guides about how to
respond to particular situations or dilemmas.®"

Educating representatives when they accept their appointment

In chapter four the Committee recommended that all representatives should be
required to accept their appointments as representatives. Many Inquiry participants
suggested that the acceptance of appointment should be used to educate
representatives about their role, powers and duties. It appears that this opportunity is
not optimised at present. Ms Audrey Cooke, a member of the community who made
a submission to the Inquiry, stated that when she accepted an appointment as a
representative for a close friend ‘the solicitor was more interested in getting the

General, Queensland Government, Enduring power of attorney: Short form Form 3, Queensland Powers of

Attorney Act 1998 (Section 44(1)) (2003), 12-16.

Peter MacCallum Cancer Centre, Submission 20, 1; Victorian Equal Opportunity & Human Rights

Commission, Submission 52, 7-8.

Adrian Cohen, Transcript of evidence, above n 628, 3.

Leonie Schween, Transcript of evidence, above n 693, 4. See also Office of the Public Advocate,

Administration guide: A guide for people appointed as administrators under the Guardianship and

Administration Act 1986 (2009); Office of the Public Advocate, Good guardianship: A guide for guardians

appointed under the Guardianship and Administration Act (2008).

Victorian Civil and Administrative Tribunal (VCAT), VCAT information sessions for newly appointed

guardians and administrators: Dates for 2010, <http://www.vcat.vic.gov.au/CA256902000FE154/Lookup/

guardianship/$file/information_sessions-for_guardians_and_administrators_2010.pdf>, viewed 29 April 2010.

82 Cheryl Tilse, Deborah Setterlund et al, above n 634, 225.
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signature from me than to ensure my understanding of my duties in that particular

document’ 8

Commercial law firm Hunt & Hunt informed the Committee that the firm provides
the principal with an information booklet about powers of attorney and asks the
principal to provide a copy of the booklet to the representative before the
representative signs the statement of acceptance. The firm’s submission stated, ‘We
believe that the information booklet assists in the education of both the donor and
attorney on exactly what powers he/she/they have under each enduring power of
attorney.’®%

Some participants suggested that representatives should have to sign a statement that
they have read prescribed information and understand the duties imposed on them, as
required by legislation in the United Kingdom.®® Ms Mills from Victoria Legal Aid
told the Committee that this would make it easier to prove fraud, “You are saying,
“Yes, here is this knowledge’ and that you have this knowledge which would make a
criminal proceeding easier to prove because you are saying that you have received
this knowledge and you have signed that you have understood this.”®"" An alternative
approach, suggested by the Royal College of Nursing Australia, is that a lawyer
should be required to sign a statement stating that the power of attorney documents
have been explained to and understood by the potential representative.®'®

Witnesses giving evidence on behalf of the Law Institute of Victoria suggested that
representatives could be referred to a lawyer for independent legal advice to make
sure they fully understand the role they are taking on.®"

Educating and supporting representatives — The Committee’s
view

While the Committee acknowledges that the education of representatives cannot
eliminate abuse of powers of attorney, it believes that education is an important step
in reducing inadvertent misuse by well-meaning representatives.

The Committee believes that the powers and duties of representatives should be
clearly summarised on the forms for creating powers of attorney, as well as the forms
for accepting appointment as a representative. This should be supplemented by more
specific information and educational materials specifically tailored for
representatives which could be modelled on material currently provided to newly-
appointed guardians and administrators. This information should be available in a
range of community languages, as recommended in chapter four.

814 Audrey Cooke, Submission 5, 1. See also Janice Reynolds, Transcript of evidence, above n 665, 16-17.

85 Hunt & Hunt, Submission 24, 3.

8 Mental Capacity Act 2005 (UK) ¢ 9 sch 1 cl 2(1)(d).

87 Robyn Mills, Transcript of evidence, above n 801, 5. See also Lynne Barratt, Transcript of evidence,
above n 696, 9.

Royal College of Nursing Australia, Submission 26, 4.

Lynne Barratt, Transcript of evidence, above n 696, 10; David Davis, Transcript of evidence, above n 637, 7-8.
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Throughout this report the Committee identifies a range of specific material that
should be covered in educational resources for representatives, including information
about:

e enhancing the principal’s capacity to make decisions for himself or herself
(see section 5.5)

e what to do if multiple representatives do not agree (see section 6.3.3)

e how to resign or relinquish power to an alternative representative (see
section 6.3.6)

e representatives’ powers and duties (see sections 6.4 and 6.5)
e which representatives’ decisions have precedence (see section 6.4.5)

e how to approach decision making on the principal’s behalf (see section
6.5.3)

e the representative’s right to be paid (see section 6.7)
o the role of a personal monitor appointed by the principal (see section 7.2.4)
e making gifts using the principal’s funds (see section 7.2.5)

e notifying activation of an enduring power of attorney document (see
section 7.2.8)

o criminal offences for the abuse of powers of attorney (see section 7.3.2)
e the need to register the power of attorney document (see section 8.2).

The Committee does not support mandatory education for representatives on the
basis that it may be overly onerous and deter people from agreeing to act as
representatives. However, voluntary information sessions, similar to those currently
conducted for VCAT-appointed guardians and administrators, would provide an
important opportunity for representatives to clarify their role and obligations.

There are currently no specific advice and support services available for
representatives who may wish to ask questions or receive clarification about their
role, powers and duties. The Committee believes that the Victorian Government
should provide advice and ongoing support to representatives, in particular a
telephone advice service. The Committee believes that OPA may be well placed to
provide this service. Such a role would be consistent with OPA’s current provision of
education and support in relation to powers of attorney, as well as its broader role of
promoting the rights of people with disabilities. The Committee acknowledges that
the provision of support for representatives would need to be separated from OPA’s
advocacy role in VCAT applications to avoid potential conflicts of interests.

In the Committee’s view representatives’ acceptance of their appointment provides
an important opportunity to educate them about their role, powers and duties. The
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Committee does not wish to overly formalise the representative’s acceptance, as this
may discourage people from taking on the role. However, it highlights that this is an
ideal time for representatives to be provided with the educational materials and
information about how to access support services for representatives.

Recommendation 51: Educating and supporting representatives
The Committee recommends:

a) the forms for creating powers of attorney and accepting an appointment as a
representative set out in the Powers of Attorney Act provide a summary of
representatives’ powers and duties

the Victorian Government produce simple, easy-to-understand information
and educational materials for representatives

the Victorian Government provide advice and ongoing support to
representatives, including through a telephone advice service and
information sessions for new representatives.

6.7 Should representatives be entitled to be paid?

The current Victorian legislation is silent about whether representatives are entitled
to be paid for their work. There is no common law prohibition on the reasonable
remuneration of representatives.®°

Several participants in the Inquiry highlighted that allowing non-professional
representatives to pay themselves using the principal’s money potentially facilitates
abuse and called for regulation in this area. Mr Billings of VCAT submitted that
legislation should clarify that representatives are not entitled to be remunerated
unless it is specifically authorised in the power of attorney document.®** The Trustee
Corporations Association of Australia suggested that representatives could be
required to have minimum professional qualifications if they are to be paid.®*? Under
the Guardianship and Administration Act, non-professional administrators are not
entitled to be paid unless specifically authorised by VCAT.?2

In New South Wales representatives are prohibited from conferring a benefit on
themselves unless it is explicitly set out in the power of attorney document.?** The
form for creating powers of attorney and accompanying explanatory material in that
state highlight the need to specify in the power of attorney document if a principal
wishes a representative to be paid.?”® Such a clause is currently standard in
documents appointing a professional trustee such as State Trustees.

820
821
822

Berna Collier and Shannon Lindsay, above n 695, 63.

John Billings, Submission 37, above n 661, 9.

Trustee Corporations Association of Australia, Submission 27, att, 4.

823 Guardianship and Administration Act 1986 (Vic) s 47A(1).

824 powers of Attorney Act 2003 (NSW) s 12, sch 3 ¢l 1-3. See also Powers of Attorney Act 2006 (ACT) s 34.
85 Department of Lands, New South Wales, above n 806, 4.
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The Committee believes that setting out clear guidance on the remuneration of
representatives will provide an important protection against abuse. The legislation
should clarify that a representative is not entitled to be paid unless payment is
specifically authorised in the power of attorney document. This restriction should be
highlighted in the forms for creating powers of attorney as well as in the educational
materials for principals and representatives recommended in chapter four and in the
previous section respectively. Representatives would still be able to recover out-of-
pocket expenses that they incur in executing their duties as representatives, as long as
appropriate records are maintained.

Recommendation 52: Remuneration of representatives

The Committee recommends the Powers of Attorney Act provide that a

representative is not entitled to be paid unless payment is specifically authorised by
the power of attorney document.

Case study 15: The son used his mother’s money for his household expenses®®

‘An elderly woman with limited English had been living with her son who was also
her attorney. The son had used his powers under the EPA [enduring power of
attorney] to pay for the household expenses from his mother’s finances. After she
moved to an aged care facility, the son continued to finance his household expenses
with funds from her finances. The attorney’s siblings became concerned and sought
to have his power revoked.’

826 Office of the Public Advocate, Submission 9, 9.
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Chapter 7: Protecting principals from abuse

This chapter considers how principals can be protected from abuse of a validly
created power of attorney document. While there is no single, quick-fix strategy to
prevent abuse, in this chapter the Committee explores a plethora of approaches
including increased supervision of representatives’ actions and specific criminal
offences for abuse of powers of attorney. The Committee also considers strategies for
increasing the detection and reporting of abuse and empowering the Victorian Civil
and Administrative Tribunal (VCAT) to provide even better outcomes where there is
evidence of abuse.

7.1  Detecting, reporting and investigating abuse of
powers of attorney

As noted in chapter two, there is very little data available about the extent of abuse of
powers of attorney. However, evidence to this Inquiry suggests that abuse is not
uncommon, particularly in relation to financial powers.

The Committee heard that abuse of power of attorney documents is difficult to
detect, and even when it is detected, it is very rarely reported and investigated. This
section explores the barriers to detecting, reporting and investigating abuse, and
identifies strategies for increasing responses to abuse of powers of attorney.

7.1.1 Why is abuse difficult to detect?

Powers of attorney are private documents, with no accountability requirements.®”’
This makes it extremely difficult to detect abuse. Mr Lachlan Wraith, who gave
evidence on behalf of the Trustee Corporations Association of Australia, told the
Committee:

One of the difficulties here is that there is perhaps a much lower reporting of
incidents of financial abuse of the elderly than of other forms of crime because
where the abuse is successfully orchestrated there is no way of detection.
Presumably, or typically, someone who gets a power of attorney will also get
themselves appointed as executor of the will and there is no-one who is able to
determine what has happened. %

Even the victims themselves may not be aware that they are being abused. Ms Jill
Linklater, Alzheimer’s Australia Victoria’s Policy and Advocacy Officer, stated:

if a person with dementia has diminished capacity to make a decision, often they do
not know and they are not aware of these issues happening; that they are being
defrauded and there are fraudulent things happening around their finances and that
whoever is the attorney is actually taking advantage of them.®?

827 Office of the Public Advocate, Submission 9, 7.

828 | achlan Wraith, Senior Manager, Trusts & Estates, Equity Trustees Ltd, Trustee Corporations Association
of Australia, Transcript of evidence, Melbourne, 22 October 2009, 4.

Jill Linklater, Policy and Advocacy Officer, Alzheimer’s Australia Vic, Transcript of evidence, Melbourne,
22 October 2009, 6. See also Sue Field, ‘Assessing mental capacity’ (2008) 86 Precedent 45, 46.
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Staff of service providers, such as banks and health and aged care services, may be in
a position to detect abuse; however, identifying abuse of powers of attorney poses a
number of challenges. Unlike physical abuse, there is often little tangible evidence of
financial abuse.®*° It may also be hard to distinguish between the erratic behaviour of
a person who has fluctuating capacity and his or her abuse by a representative.®! In
addition, it can be difficult to determine whether abuse has occurred or whether the
representative has made an unwise or negligent financial decision.?*?

The Committee heard that members of the community may also be well placed to
detect and report abuse, but may lack an understanding of what abuse is and may
consider some abusive transactions using ‘family money’ acceptable behaviour
within a family environment.®*

7.1.2 Why is abuse not reported?

Even when there is suspicion that a power of attorney is being abused, the
Committee heard that these concerns are not always reported.®*

Research suggests that where abuse is reported, it is usually family members, friends
or professionals who make the reports.®®

There are a number of reasons why abuse may not be reported even if it is detected.

Victims who are aware of the abuse may be reluctant to report it. Abuse of a power
of attorney is usually perpetrated by a close family member and a principal may be
unwilling to report that person because of social and emotional ties, or because he or
she depends on the abuser for care.?*®

Again service providers may be in a good position to report abuse. Credit Union
Australia submitted that staff in the financial services sector ‘must be diligent and act
on concern of any transaction/behaviour that may raise a “red flag™.%" A

830 Anne-Louise McCawley et al, ‘Access to assets: Older people with impaired capacity and financial abuse’

(2006) 8(1) The Journal of Adult Protection 20, 23.

House of Representatives Standing Committee on Legal and Constitutional Affairs, Older people and the law,
The Parliament of the Commonwealth of Australia (2007), 82.

Ibid, 14 citing State Government of Victoria, submission 121 to the House of Representatives Standing
Committee on Legal and Constitutional Affairs, Parliament of Australia, Inquiry into older people and
the law (2007), 17.

Alzheimer’s Australia Vic, Submission 32, 6 citing Anne-Louise McCawley et al, above n 830, 30.

John Chesterman, Manager, Policy and Education, Office of the Public Advocate, Transcript of evidence,
Melbourne, 22 October 2009, 4.

Age Concern New Zealand, Elder abuse and enduring power of attorney: A special report from the
Age Concern New Zealand Elder Abuse and Neglect Database covering the period 1 July 2002 to
31 December 2003 (2004), 19-20.

Belinda Evans, Senior Advocate, Elder Rights Advocacy, Transcript of evidence, Melbourne,
22 October 2009, 5; Russell G Smith, ‘Fraud and financial abuse of older persons’ (2000) 11(3) Current
Issues in Criminal Justice 273, 276; House of Representatives Standing Committee on Legal and
Constitutional Affairs, above n 831, 82; Cheryl Tilse, Jill Wilson and Deborah Setterlund, ‘The
mismanagement of the assets of older people: The concerns and actions of aged care practitioners in
Queensland’ (2003) 22(1) Australasian Journal on Ageing 9, 12; Adam Graycar and Marianne James,
‘Crime and older Australians: Understanding and responding to crime and older people’ (Paper presented at
the Family Futures: Issues in Research and Policy - 7th Australian Institute of Family Studies Conference,
Sydney, 24-26 July 2000), 9.

837 Credit Union Australia Ltd, Submission 18, 3.
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Queensland study found that most aged care workers who had a concern about the
management of an older person’s assets had made a referral or sought advice.
However, that research identified a number of barriers to reporting abuse including
clients” hesitance to take action and staff members’ lack of time and information.®®
Concerns about potentially breaching privacy laws may also prevent some staff
members from reporting abuse.®*

7.1.3 Increasing the capacity of service providers to detect
and report abuse

Participants in this Inquiry identified that service providers such as health and aged
care professionals and financial institution staff have the potential to play an
increased role in detecting and reporting abuse.

Alzheimer’s Australia Victoria’s submission argued that clear and consistent
protocols should be developed for those working in the aged care sector, setting out
how to report and respond to suspected abuse.?*® For example, the With respect to
age booklet has been developed in relation to elder abuse as part of the Victorian
Government’s Elder Abuse Prevention Strategy. This resource, targeted at those
working in the health and community sectors, aims to provide information about
elder abuse and how to respond.®*

Participants also identified education and training for service providers as a key
strategy to increase reporting of abuse. Ms Dahni Houseman, Seniors Rights
Victoria’s Policy Officer, told the Committee educating service providers would
make them more confident to challenge a representative who is acting outside his or
her power:

There is a general perception that ‘If you are an attorney, we just have to listen to
what you want’, and that is where this is occurring. If education was undertaken for
the staff to understand that there are different types of instruments and that they give
people different powers, then that might also give them more confidence in being
able to say, ‘Well, actually, no, we can’t assist you with that kind of decision; you

don’t have the power to do that’.3#?

Educating professionals is also a key component of the Victorian Government’s
Elder Abuse Prevention Strategy. The 2005 report of the Elder Abuse Prevention
Project which laid the foundation for the Government’s current strategy found that
professionals, particularly health professionals, may be in a good position to identify
and report elder abuse, but that identifying and responding to abuse requires

838 Cheryl Tilse, Jill Wilson and Deborah Setterlund, above n 836, 12-13.

839 state Government of Victoria, above n 832, 19.

840 Alzheimer’s Australia Vic, Submission 32, 6 citing Anne-Louise McCawley et al, above n 830, 23, 30.

81 Department of Human Services, Victoria, With respect to age - 2009: Victorian Government practice
guidelines for health services and community agencies for the prevention of elder abuse (2009). Note the
code of practice that supports the Mental Capacity Act 2005 (UK) ¢ 9 also contains information about
identifying and responding to abuse, see Department for Constitutional Affairs, United Kingdom, Mental
Capacity Act 2005 Code of practice, The Stationery Office (2007), 134-135.

82 Dahni Houseman, Policy Officer, Seniors Rights Victoria, Transcript of evidence, Melbourne,
22 October 2009, 5.
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‘awareness and good clinical judgement’.®*® The report found varying skill levels
throughout the service sector and recommended resources and training for health
care workers, as well as those in the financial and legal sectors.®** The roll out of
With respect to age has been accompanied by training for health and community
sector workers.®*

Inquiry participants also suggested that bank and other financial institution staff
should to be trained to detect the potential abuse of powers of attorney.®*® The 2005
report Older people and the law recommended that the Australian Government work
in cooperation with the banking and financial sector to develop national, industry-
wide protocols and a training program to assist banking staff to detect and report
alleged financial abuse.?*’

An example of a training program for the financial services sector is the course for
bank staff in monitoring older people’s finances run by the Loddon Campaspe
Community Legal Centre. This course aims to teach staff how to recognise and deal
with vulnerability in customers, understand the characteristics of vulnerable
customers and potential abusers and provide strategies for detecting impaired
decision-making capacity in customers.®®

While participants in this Inquiry generally supported the need to enhance the
capacity of service providers to respond to abuse, a 2009 Victorian review found that
education and empowerment of service providers may not significantly increase the
detection and reporting of abuse. In particular, it was observed that ‘even with
additional knowledge practitioners and financial institution staff may be reluctant to
act because of confidentiality issues or because of lack of conviction that their
actions would improve outcomes’.®*°

The Committee b