Government Response to the report,
Forensic Sampling and DNA Databases in Criminal Investigations
by the Victorian Parliament Law Reform Committee

[tabled in the Legislative Assembly on 3 March 2004,
and in the Legislative Council on 31 March 2004]

L

The Government welcomes the Report of the Victorian Parliament Law Reform
Committee (“the Committee”) on its inquiry into the use of forensic sampling and
DNA databases in criminal investigations.

The inquiry was first referred to the Committee by the Legislative Council on 21
November 2001, and reinstated by the Governor in Council on 17 April 2003. In June
2002, the Committee released an Issues Paper and called for submissions, and in July
2002 held two days of public hearings. After the Inquiry was remstated the new
Committee carried over the submissions and evidence obtained by its predecessor and
conducted further public hearings in July 2003. The Inquiry received a total of 28
submissions and heard evidence from 42 persons appearing at the public hearings,

The Inquiry was timely; after fifteen years of forensic sampling, Victoria is well-
placed to review the operation of these laws and to ensure that the legislative
framework for DNA profiling and databasing provides the scope and safeguards
needed to gain the maximum benefit from this important forensic tool.

The Government has given in principle support to most of the Committee’s
recommendations. In response to this report, the Government will be considering a
range of reforms to Victoria's DNA sampling laws, as part of the review of the Crimes
Act 1958 foreshadowed in the Justice Statement. This opportunity for comprehensive
review may well identify further issues requiring legislative attention. For this reason,
all recommendations identified now as having ‘in principle support' will therefore be
subject to further consideration before implementation, whether this involves
legislative amendment or administrative action.

Key proposals for reform include provision for the expanded definition of "forensic
sample' offences, the DNA sampling of police members and a review of the current
definitions of intimate and non-intimate procedures and the requirements and
safeguards for their conduct. In addition to the reforms recommended by the
Committee, the review of Victoria's DNA sampling laws may highlight the need. for
further legislative reform in this area.

In some cases, where amendments have since been made to forensic sampling
- provisions which were the subject of recommendations, further consideration of the
Report's recommendations will be required. In other cases, the Committee's proposals
would have an impact on the systems or processes of a number of relevant government
agencies, and further consultation is needed to develop a workable approach,

The Government takes this opportunity to thank past and present members of the Law

Reform Committee for its comprehensive review of this complex and important area
of criminal law.
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

That legisiation amending the forensic procedures
provisions contained In Subdivision 30A of the Crimes
Act 1968 (Vic) not have retrospective effect and
therefore not apply to procedures sought and profiles
obtained prior to the enactment of the amending
legislation.

In principle support.

4.2

A purpose clause

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to insert a ‘purpose clause’, to prevent the
use of DNA samples and profiles obtained pursuant

o these provisions for purposes other than forensic

purposes in criminal investigations.

In principle support. The Government affirms
the principle that DNA samples should be
used only for the purpose(s) for which they
are provided. Consideration will also be
given to defining the term ‘criminal
investigations' to include investigations
conducted to establish:
(i} the whereabouts of missing persons; and
(i) the identification of unknown deceased
persons. '

4.3

Evidence obtained from physical examinations

That in considering the wider implications of the
Australian Law Reform Commission's report on
genetic information for Victoria, the relevance and
appropriateness of section 464ZE(6) of the Crimes
Act 1958 {Vic) should also be reviewed.

in principle support,

4.4

Destruction of the DNA reference sample

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to provide that a sample obtained pursuant
to Subdivision 30A must be destroved as soon as
practicable afler a forensic profile has been derived
from the sample.

Further consideration is required. Policies
and practices relating fo the destruction of
DNA material will be reviewed as outlined in
response o Recommendation 4.5. See also
Recommendations 7.4 and 10.1 below.

4.5

Protocol for destruction of profiles and related
information

That the National Association of Testing Authoriies,
the Victoria Forensic Science Centre (VFSC) and the
Department of Justice:

(i) coliaborate {o review:
{a) the current definition of destruction; and

(b) the processes used by the VFSC fo de-
identify DNA profiles and related information;
and

(ii} establish a protocol which satisfies the privacy
concerns of the donors and is practicable to
implement.

In principle support with implementation
subject to competing pricrities.
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

4.6

Prescribed information for donors

"That the Crimes Act 1958 (Vic) be amended to

provide that all persons who undergo forensic
procedures should receive standard prescribed
information as io the nature of the procedure, the
investigation(s) for which it will be used, and their
legal rights, their entittements under Subdivision 30A
and avenues of complaint or appeal, expressed
clearly and simply in a language that the donor can
understand.

In principle support for provision of
standardised information. However, further
consideration is required to establish what
legisiative or adminisirative action may be
required, especially in relation to the provision
of information to vulnerable persons, such as
children and the mentally impaired.

Further consultation is required with
organisations catering for culturally and
linguistically diverse (CALD) communities
within the criminal justice system to ascertain
whether the existing legislative provisions
and operational arrangements are adequate
fo obtain informed consent from persons not
fluent in English.

14T

Unequivocal indication of donor’s consent

That the Crimes Act 1858 (Vic) be amended to
require an express or unequivocal mdicatlon of the
dohor's consent,

' In principle support.

4.8

Self-administered buccal swah

That section 464 of the Crimes Act 1958 (Vic) be
amended to provide that the buccal swab, when self-
administered, is a non-intimate procedure.

“recent developments

In principle support. Already partially
implemented with enactment of new section
4648A inserted in the Crimes Actf by the
Crimes (Amendment) Act 2004. Under these
provisions the relevant suspect may, at the
discretion of the police member authorised to
carry out the procedure, offer the person the
opportunity o elect fo iake a self
administered buccal swab.

Further consideration will also be given to the
adequacy of the existing definitions of
intimate/non-intimate procedures and the
statutory requirements applying fo the
conduct of these procedures in the light of
in DNA sampling
technigues and laws. See also response fo
4.10 below.

4.9

Donor’s right to nominate type of procedure used

That the Crimes Act 1958 (Vic) be amended to
provide that a person from whom a DNA ‘reference’
sample is sought has the right to choose the method

- by which the DNA sample is taken.

in principle support. However, it is
recognised that there may be certain
circumstances where police should refain a
discretion not to allow a person o choose the
method by which the DNA sample is taken.
For example, it may not be appropriate for a
person to elect to take a seif-administered

_ buccal swab where the compliance of the

person involved or the safety of others cannot
be assured.i
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

4.10 Video-recording of the taking of biood samples

That the Crimes Act 1958 (Vic) be amended to
require forensic procedures involving the taking of
blood samples to be video-recorded

In principle support for
requirement for the videowecording of
intimate procedures, with further
consideration required in the context of the
proposed review of the current definitions and
requirements for the conduct of intimate and
non-infimate procedures. See also response
to4.9

maintaining a

4.11 Attendance of independent practitioner

That the Crimes Act 1858 (Vic) be amended to enable
the requirement for an independent medical
practitioner to altend when the donor's chosen
practitioner wilt carry out the procedure, to be waived
in exceptional circumstances.

in principie support. Further consideration
will also be given to the meaning of the term
‘independent’ medical practitioner in this
context and to other practicable alternatives
o the current provisions and arrangements.

4.12 General rules for the conduct of forensic
procedures

That Subdivision 30A of the Crimes Adt 1958 (Vic) be
amended o include the ‘general rules’ for the conduct
of a forensic procedure, as set out in Section 23Xl of
the Crimes Act 1914 (Cth), not already included in
Subdivision 30A:

‘A forensic procedure: ...

{a) must be carmied out in circumstances affording
reasonable privacy to the suspect; and

(b) except as permitted..., must not be camied out in
the presence or view of a person who is of the
opposite sex to the suspect; and

¢) must not be carried out in the presence or view of a
. person whose presence is not necessary for the
purposes of the forensic procedure or required or
permitted by ancther provision of this Part; and

(d) must not involve the removal of more clothing
than is necessary for the carrying out of the
procedure; and

{e}) must noif involve more visual inspection than is
necessary for the carrying out of the procedure.

In principle suppori for the development of
general rules/guiding principles. However,
the proposed rules - especially {b) and {(c) -
will require refinement to establish a
practicable balance between security and
privacy concerns,

In reviewing the rules appropriate for the
conduct of forensic procedures attention will
also be given to whether legislative provision
is required to cover timing requirements for
the conduct of forensic procedures involving
persons taken into custody for that purpose.

-

4,13 Obtaining a second reference sample

That the Crimes Act 1958 (Vic) be amended to

provide that where:

(i) i is shown that the first sample was inadequate
or insufficient to obtain a profile; and

(i) reasons are given for the inadequacy of the
sample; :
the taking of a second non-intimate reference sample
can be authorised on the conditions that:
() the first sample is destroyed and evidence
provided to this effect;

i)y the same conditions as fo the retention,
destruction and use apply fo the second
sample and -profile-as to thefirstls

In principle supporf, subject to further
consideration in the light of the proposed
review of the definitions of intimate and non-
intimate procedures. ‘

Page 14 of 25



Forensic >ampnnyg ana LNA parapases In Lhmmnat nvesuganons

RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

e

That the Department of Justice fund and initiate
research on frends in repeat offending in Victoria to
establish the proportion of persons who, having
committed minor summary or indictable offences, are
subsequently convicted of serious indictable offences,
and to develop means of targeting and rehabilitating
minor offenders most at risk of recidivism.

Implemented  through existing programs.
Corrections Victoria is currently heading a
national working group (part of the National
Corrections Adviseory Group) which is reviewing
the means by which recidivism is defined and
reporfed. Victoria is shortly to frial a re-worked
model providing for a more comprehensive
understanding of recidivism.

5.2

Defining Schedule 8 (*forensic sample’) offences

That the Crimes Act 1958 (Vic) be amended to re-’

define ‘forensic sample’ offences, listed in Schedule 8
of the Crimes Act, as serious indictable offences for
which a2 maximum penalty of five years’ imprisonment
or meore or a life sentence can be imposed.

In principle support, subject to further
consideration as part of the proposed review
of the Crimes Act.

5.3

Coh‘tpulsory sampling of adult offenders
sentenced to prison ferm

That the Crimes Act 1958 (Vic) be amended fo
provide that an order for a non-intimate forensic
procedure be issued automatically where a capable
aduit is:

(i) found guilty of a serious indictable offence for
which a maximum sentence of five years or
more or life imprisonment can be imposed; and

{ii) sentenced to a term of imprisonment for that
offence

Not supported. Expanded sampling of
offenders can be achieved through 5.2,
without diminishing judicial discretion on a
case-by-case basis. :

5.4

Retention of discretionary court orders for
vulnerable offenders

{(iy That orders for all forensic procedures conducted
pursuant to section 464ZF involving children and
incapable offenders found guilty of serious
indictable offences continue to be determined by
the couris on a case-by-case basis pursuant fo
section 464ZF of the Crimes Act 1958 (Vic);

That the Commitiee’s proposal in
Recommendation 5.2 for a revised definition of an
offence for which a forensic procedure may be
required on a finding of guiit (a ‘Schedule 8 or
‘forensic sample’ offence) also apply in relafion fo
orders sought for the sampling of children and
incapable offenders.

(i)

In principle support.
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

5.5

e
SUEEECh

Spent convictions and the destruction of
offenders’ profiles

That the Crimes Act 1958 (Vic) be amended to
provide that, in relation to indiclable offences for
which a sentence of two years or less has been
imposed and the offender’s DNA profie has been
entered on the Victorian DNA database, the profie
must be removed from the database and destroyed
following a period of 10 years without a subsequent
conviction,

Not supported. Implications of a spent

convictions regime for evidence retained on
forensic databases will be addressed In
considering the development of a spent
convictions regime for Victoria.

Recommendations 6.1-6.4 and Recommendation 12.2 relale to the provisions governing the
determination of applications for relevant suspect orders made by the courts under sections 464T
{adults) or 464U (children). In June 2004 the Crimes (Amendment} Act 2004 was passed, making a
significant change to the laws governing the compuisory sampling of suspects in Victorian criminal
investigations. The Crimes Amendment Act eriables senior police officers to authorise compulsory non-
intimate procedures involving capable adult relevant suspects. The above-mentioned recommendations
will be given further consideration in the light of the recent legislative amendments.

6.1

Application for a relevant suspect order

That ihe Crimes Act 1958 (Vic) be amended to
provide that an application for a relevant suspect
order under sections 464T(3) or 464U) be required to
specify whether the crime scene sample has been
analysed and, if so, whether it has produced a profile
against which the suspect's proflle can be compared.

Further consultation is required to establish
whether the proposed legislative action is
necessary to bring this information to the
attention of the court.

6.2

Factors relevant to orders for compulsory
.procedures

That the relevant provisions of Subdivision 304 of the
Crimes Act 1958 (Vic) be amended to include the
considerations listed in sections 23WO and 23WT of
Part ID of the Crimes Act 1914 {Cth) in relation to the
grant of an order for a compulsory forensic procedure
on a suspect, namely:

(i) the background of the suspect: his/fher age,
physical and mental health, cultural background
and religious beliefs and, in the case of
Indigenous persons, hisfher customary beliefs;

(i) the availability of a less intrusive way of obtaining
the evidence;

{iii) the suspect's reasons for refusing consent; and
(iv) any other matier considered relevant.

In principle support, subject to further
consideration in conjunction with
Recommendations 6.4 and 123. Further
consideration will be given to this proposal in
the light of the powers granted to police {o
authorise compuisory procedures involving
relevant suspects. - '

6.3

Multiple suspects

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to clarify the process for seeking court
orders in investigations involving muitiple suspects,
by requiring each application to indicate the number
of applications that are being sought in relation to
other suspects

in -principle support. However, further
consideration is required to ensure that firstly,
the provision of such information is restricted
to circumstances where it is relevant to the
determination of the application and
secondly, that the provision of such
information does not preiudice ongoing
investigations or individual privacy
considerations.

6.4

Relevant suspect orders for vulnerable persons
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

That section 464T(3) in relation to incapable persons
and section 464U(B) in relation fo children, of the
Crimes Act 1958 (Vic) be amended to provide that, in
considering the grant of an order for a compulsory
forensic procedure involving an incapable person or a
child, ‘the welfare of the person’ be t{aken into
account,

In principle suppori, subject fo further
consideration as to the meaning of the ferm
‘weifare of the person’ in this context. See
also responses to Recommendations 6.2 and
12.3 regarding considerations which may be
taken into account at hearings for relevant
suspect orders.

N M&ﬁ’ﬁi
%%ﬁ%u
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The retent:on and use of v:ctlms’ and relatwes

Re-defining ‘relevant suspect’ offences

That the Crimes Act 1858 (Vic) be amended to re-
define ‘relevant suspect’ offences for which a court
order for a compulsory forensic procedure can be
sought, as serious indictable offences for which a
maximum term of imprisonment of five years or more
or life can be Imposed

profiles

That Subdivision 30A of the Cnmes Acf 1958 (V!C) be
amended to provide that:

{i) the profile obtained from a victim, complainant or
a relative of a missing person shall not be stored

in or matched against the crime scene index of

any DNA database; and

(i) breach of these requirements constitutes a
serious breach for the purposes of section 464ZE
and renders the DNA evidence inadmissible in
criminal proceedings against the donor.

In principle support for bringing relevant
suspect and offender sampling provisions
more closely intc alignment.  However,

further consideration will be required in the
light of the proposed review of the Crimes
Act.

Further consideration is required. i is
recognised that-such profiles should not be
used for forensic purposes unrelsted to the
purpose for which the sampies were originally
provided. It is not desirable, as a matter of
public policy, for the profiles obtained from
victims or their relatives to be compared
against the index of unsolved crime scenes
for the detection of offences unrelated to that
for which the viclim's or relative's DNA was
obtained. However, it is also essential that
the identification of persons involved in
disasters can be achieved through the DNA
database.

Forensic purpose of voluntary sampling

That section 464ZGB of the Crimes Act 1958 {Vic) be
amended to provide that an adult volunteer may
provide a DNA sampie only when it is sought in
relation to an investigation into the commission of a
specified indictable offence, and where crime scene
evidence exisis against which the DNA profile of a
donor can be compared.

In principie support. Further consideration
will be given to whether there should be any
exemptions. For example, a DNA sample
may be sought from a volunteer in relation to
the lnvest;gahon of the whereabouts of a
missing person.

Limited use of volunteers’ DNA

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to provide that the profile obtained from a
volunteer shall only be matched against the profile for
the crime scene and shall be stored on the volunteers
(limited purpose) index.

- investigations.

In principle support. } is agreed that the
principles governing the sampling of
volunteers should also apply fo the
elimination sampling of police and iaboratory
staff whose DNA may be required for
elimination purposes in criminat
Further consideration is
required as to possible exceptions to this
proposal,
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

7.4

Destruction requirements for volunteers’ profiles

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to provide that a profile obtained pursuant

{0 section 464ZGB should be desiroyed as soon as |

practicabie after:

(i) the donor has been eliminated from the
investigation or

(i) t has been determined that analysis of fhe
donor's profile is not required;

whichever ocecurs first.

Further consideration is required in the light
of the response to Recommendation 4.5,
regarding protocols for destruction.

It should be also noted that there are
practical difficulties in determining when a
volunteer has been eliminated from an
investigation or when the profile is no longer
required.

7.5

1«.‘8' 'g fo

Volunteer to be present at retention order
hearings

That the Crimes Act 1958 (Vic) be amended to
provide that applications made for the retention of
DNA samples and information after consent has been
withdrawn must be heard and determined in the
presence of the donor of the sample.

In principle support for a volunteer to be
provided with notice of a hearing and to be
entitled to be present, Further consideration
is required as fto practicality in some
circumstances.,

Ev:dence of non-consent admtssmlhty
provisions

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended io insert a provision, based on section
23XZ of the Crimes Act 1914 (Cth) as follows:

Evidence of a person's refusal or failure {o consent, or
withdrawal of consent, fo a forensic procedure is not
admissible in proceedings against the person except
to establish or rebut an allegation that a police
member or another person investigatng the
commission of the offence concemed acted contrary
to law in carrying out that investigation.

Not supported.  Admissibility shouid be
determined at the court's discretion taking
into account the partecu!ar circumstances of
the case.

8.2

Confidentiality of volunteers’ consent/refusal
That Subdivision 30A of the Crimes Act 19358 (Vic) be

-amended to provide that:

(i) individuals who do not consent to participate in a
mass screening program must not be identified or
identifiable to other members of the community;
and

(i) the disclosure of information enabling the

identification of such persons should be an ]

offence under Subdivision 30A.

in principle support.

8.3

Broader definition of incapable person

That the Crimes Act 1958 (Vic) be amended to
incorporate a broader definiion of an ‘incapable
persor’, along the lines of the definition contained in
the Model Bl and Commonwealth provisions, to
inciude persons suffering temporary, as well as
permanent, incapacity at the time the DNA sample is
sought.

In principle support, with further consideration
required to assess the adequacy of existing
arrangements for identifying and
appropriately dealing with persons incapable
of giving informed -consent. This is
addressed in response to recommendation
8.4 below.
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

8.4

Review of procedures for identifying incapable
people

That Victoria Police and the Office of the Public
Advocate jointly review current procedures for the
identification of incapable persons.

In principle support.

8.5

Exclusion of incapable persons from voluntary
sampling

That section 464ZGB of the Crimes Act 1958 (Vic),
which permits volunteers 1o undergo forensic
procedures by consent, be amended to specifically
exclude incapable persons from its operation.

in principle support.

8.6

Court orders to sample persons held at
Governor’s pleasure

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to allow an application to be brought under
section 464T or 464ZF for an order for a forensic
procedure involving a person held at the Governor's
pleasure or detained after being found not guilty
because of mental impairment.

There is in principle support for reform which
enables persons found not guilty by reason of
mental impairment to be required to undergo
a forensic procedure, where they wouid meet
the test of suspicion provided in section
4647, However, further consideration is
needed to establish the most appropriate
means of giving legisiative effect io this
policy, and to the application of section
4647F in these circumstances.

8.7

Review of the role and duties of independent
persons

That Victoria Police and the Office of the Public
Advocate clarify the role and duties of the
Independent Third Persons in the adminisiration of
the forensic procedures regime.

In principle support. Implementation subject
to competing priorities.

8.8

Support for Indigenous persons

That the Department of Justice consuit with
Indigenous and legal organisations to determine the
most appropriate form of legislative and practical
support for indigenous persons whose DNA sampies
are sought for criminal investigations.

In principle support. A strategic objective of
the Victorian Aboriginal Justice Agreement is
the delivery of fair and equitable justice
services. Adoption of this recommendation is
consistent with this objective and the
Agreement which notes that in order to
ensure Indigenous people achieve better
justice, justice agencies and the indigenous
community must work fogether. Accordingly,
legal organisations such as the Victorian
Aboriginal Legal Service will be consulted
with regard fo the most appropnate course of
action.

Further .consultation is also required fo
ascertain the adequacy of the safeguards
currently available for the sampling of
persons whose first language is not English.
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation

Government Response

9.1

e
zév :3‘5;} S
R

Audit of systems for administration of DNA
sampling

That the Auditor-General undertake an audit of the
systems in place for ensuring compliance with the
requirements of Subdivision 30A and the notification
by Victoria Police of critical destruction and retention
dates to the forensic laboratory. '

in principle support,

9.2

Responsibility for the provision of reports and
DNA evidence

That the Crimes Act 1958 (Vic) be amended fo
provide that where a request is made for a forensic
report or a portion of a crime scene sample, the
Victoria Forensic Science Cenire will be responsible
for:

(i} making the forensic report available; andfor

(i) providing access to the crime scene sample for
re-festing.

Not supported. Existing arrangements, which
place responsibility for this, along with other
operational matters, on the police informant,
are preferred. The existing arrangements
preserve the confidentiality of persenal
information relating to the subject of the DNA
material and confine laboratory
respongibilities to matters relating fo the
analysis of DNA evidence.

9.3

94

Regulations for the collection of DNA samples

(i) That the National Association of Testing
Authorities, the Victoria Forensic Science Centre,
Victoria Police and the Victorian Institute of
Forensic Medicine (VIFM) collaborate to develop
‘best practice’ procedures to govern the collection
and handling of DNA person samples by Victoria
Police and the VIFM; and

(i) That these procedures be prescribed as
reguiations pursuant to section 464ZGJ of the
Crimes Act 1958 (Vic).

In principle suppori. The development of
best practice procedures is supported, whilst
noting that current procedures are among the
best in the world. Further consideration is
required as fo legisiative implications.

Elimination sampling of Victoria Police members

That police members be required to provide a DNA
reference sample for elimination purposes, and that
the profiles obtained be stored along with profiles of
Victoria Forensic Science Centre laboratory staff, on
the internal VFSC staff elimination database.

In principle support. Victoria Police has also
referred this issue to the National Police
Commissioners Policy Advisory Group
(*PCPAG") for consideration at the national
level.

8.5

Guidelines for an elimination sampling policy

That Victoria Police develop a clear policy on
elimination sampling outiining:

() when staff samples and profles may be
destroyed;

(i) the uses to which the profile can and cannct be
put; and

(i} policies and procedures for the destruction of this
material after employment has changed or
ferminated.

In prinbipie support.
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RECOMMENDATIONS AND RESPONSES

. Summary of Recommendation

Government Response

9.6 Safeguards and penalties for breach to cover

DNA samples and related information obtained
from police and laboratory staff

That the Crimes Act 1958 (Vic) be amended to
ensure that the unauthorised retention or use of DNA
sampies, profiles and related information, obtained

from police members and laboratory staff and stored

on an infernal siaff elimination database, constitutes a
breach of Subdivision 30A

" In principle support.

9.7

‘Best practice’ procedures for coliection of crime
scene evidence

That the National Association of Testing Authorities,
the Victoria Forensic Science Centre and Victoria
Police. collaborate to develop ‘best practice’

procedures to govern the collection, handling and
preservation of crime scene evidence containing DNA
. samples.

That the Crimes Act 1958 (Vic) be amended fo
require that, when destruction of a forensic sample is
required under Subdivision 30A, the Victoria Forensic
Science Centre be required to notify the person in
writing and report to the Chief Commissioner of Police
in writing within 28 days [of whether the sample has
been destroyed].

In principle support, noting that current
Victoria Police and VPFSC practices already
conform to world's best practice..

In principle support. This proposal provides
statutory clarification, but no change to
current operational practice.

10.2 Annual publication of DNA profiling data

That data maintained by the Victoria Forensic
Science Centre relating to:

(i) the number of samples received, analyséd and
cfestroyed;

(i) database detections;

(it} the inculpation and exculpation of suspects; and
(iv} the sampling of volunteers

be collated and released annually.

in principle support, subject to further
consideration as to the most appropriate
forum, contents and format of the proposed
publication, as well as the appropriateness of
the existing reporting requirements contained
in section 464ZFE. Implementation will also
be subject to competing priorities.

10.3 NATA Accreditation in forensic science for

laboratories

That Subdivision 30A of the Crimes Act 1958 (Vic) be
amended to provide that in relation to the analysis of
forensic samples, only forensic reports produced by
laboratories accredited by NATA in the field of
forensic science will be admissible in criminal
proceedings in Victoria.

In principle support, subject to further
consideration as to the form of any legisiative
recognition that NATA accreditation might
receive, NATA  accreditation ensures
consistency across similarly accredited
organisations while confirming high levels of
technical competency. However, recognition
of this qualification should not absolutely
preclude the admission of relevant evidence
in Victorian criminal proceedings, if at the
discretion of the court, having considered
factors set out in section 464ZE, the court
finds . in all the circumstances that the
evidence shouid be admitted.
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RECOMMENDATIONS AND RESPONSES

Summary of Recommendation Government Response

10.4 Independent footing for the Victoria Forensic
Science Centre

That the Victoria Forensic Science Centre should be
established on an independent focting, namely:

Not supported.

In this context, it is vital to have in place
(iy managed by an independent Board, to include arrangements which ensure the impartiality,
representatives of client groups; although not necessarily the structural

(i} accountable through annual reports to the independence, .ofthe forensic laboratory.

Victorian Parliament; There are, however, apportunities within the

(ili) at arm’s length from its major clients; and _ existing administrative arrangements, to
recognise the particular position of the
forensic laboratory. The existing Advisory
Board to the VPFSC may in part achieve the
purpose underlying this proposal. Further
consideration will be given to proposals, such
as the annual publication of reports dedicated
to the activiies of the forensic laborafory,
which underline the specialised functions of
the VPFSC. (

(iv) funded by a body or department separate from
Victoria Police.

111 The lmpact of DNA evndence on cnmmal
proceedings

That the Department of Justice, Victoria Police In principle support. Further consideration is
Prosecutions, the Cffice of Public Prosecutions and required to establish the feasibility and cost-
the Victorian Courts develop an agreed and effectiveness of additional systems that
consistent process for collecting and reporting fo wouid be needed.

Parliament on the impact of DNA evidence on
criminal prosecutions/proceedings, specifically
including:

(i) the number of investigations in which DNA evidence is
used, indicating the type of offence involved, and
specifically identifying serious crimes against the
person, sexual offences, assaults, armed robbery,
burglary, theft and, in relation to prosecutions mvo]v:ng
DNA evidence:

(iiy the number of guilty pleas and findings of guil )
recorded; : <

(i) the number of prosecufions resultmg primarily from a
DNA database detection;

(iv) the role of the DNA evidence; and

(v) whether the DNA evidence was contested and, if so, on
what basis.

11.2 Defining the forensic report

That the Department of Justice convene a Working in principle support. Al relevant non-
Group to repori o the Attorney-General, with government stakeholders also support this in
representatives from the National Association of principle. Implementation is subject fo
Testing Authorities, the Victoria Forensic Science competing priorities.

Centre, the Office of Public Prosecutions, the Law
Institute of Victoria, Victoria Legal Aid, and the
Criminal Bar Association, fo develop a
comprehensive definition of the content of the
forensic report.
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Summary of Recommendation

" Government Response

11.3 Development of predrial guidelines for DNA
evidence

That the Working Group proposed ih
Recommendation 11.2 above consider a proposal for
the development of a protocol or guidelines for the
pre-frial preparation and identification of agreed and
contested elements of DNA evidence for criminal
trials.

In principle support. Al relevant non-
government stakeholders also support this in
principle. .

11.4 Glossary of technical terms

(i) That the Vicioria Forensic Science Centre
compile a giossary of scientific and technical
terms used in the analysis of DNA evidence in
Victoria; and

(i) That Victoria Police, through its representation on
the CrimTrac Board of Management, propose the
adoption of the glossary by all Australian forensic
laboratories conducting DNA analysis for criminal
investigations.

in principle support.

11.5 Legal education on presentation of DNA evidence

That the Law Institute of Vicloria, the National
Institute of Forensic Science and other agencies
involved in the provision of continuing legal education
develop programs on the presentation of forensic
evidence for forensic expert withesses and legal
practitioners.

In principle support. A range of initiatives is
already being undertaken by relevant
agencies.

11.6 Legal education on DNA evidence for judicial
officers

That the Judicial College of Victoria develop legal
education programs fo assist judicial officers in
understanding and giving jury directions on DNA
evidence.

jurisdictions

That in determining whether DPNA  evidence
originating in & jurisdiction which is not a participating
jurisdiction for data-sharing purposes under section
464 of the Crimes ‘Act 1958 (Vic) should be
admissible in any Victorian criminal proceedings, the
court be required to take into account whether the
collection and analysis of the DNA evidence would
have complied with the requirements of Victorian law.

In principle support. Relevant projects
already being undertaken.,

Further consideration is required o establish
the lkely impact of this proposal. The
Government is committed to measures which
will encourage and support data-sharing
between jurisdictions which have laws that
substantizlly correspond with Victoria's DNA
sampling provisions.

12.2 Increased penalties for unauthorrsed use of DNA
material

That the penalties prescribed in ss 464Z2G(2) and (3)
of the Crimes Act 1958 (Vic) for the unauthorised
retention or use of forensic material be increased to a
maximum of two vears, in alignment with penalties
imposed in other Australian jurisdictions,

_In principle support.
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12.3The defendant’s standing in hearings of
applications for relevant suspect orders

That the Crimes Act (1958) Vic be amended Further consideration and consultation will be
consistent with the provisions of sub-sections required in the light of the infroduction of
23WX(6) and (6A) of the Crimes Act 1914 (Cth). police-authorised  procedures. See

evidence

. . In principle support. Further consideration

) Igr?;ig:' ;;t;‘;';{;ea{g 2“?;?1 fgg@;‘g&?ﬁiﬁgg and consultation with stakeholders is required
from a serious offender 'serving a term of in relation to how this recommendation could

I : ; best be implemented and its possible impact
imprisonment who makes a claim that DNA i . .
evidence may exist that calls his or her conviction ggw?gg’;mg resources available for forensic
into question; and :

(iiy That this process establish clear criteria for the
assessment of applications for post-conviction
review, including but not limited to the following:

(a) the availability of biological evidence which, if
analysed, could produce a relevant,
meaningful and probative result;

{b) whether the applicant has consistently
maintained his/her innocence; and

(c) the nature of the evidence refied upon to
convict the applicant.

13.2 Assistance for re-testing DNA evidence

That where an application for a preliminary review of There is in—principle recognition that access
the DNA evidence is made through the process to legal resources is of critical importance to
developed as proposed in Recommendation 13.1, disadvantaged members of the community,

and meets the specified criteria for a review to who are disproportionately represented in the

proceed, funds be made available through a legal aid prison population.
aflocation for re-testing and analysis of relevant DNA
evidence. The Victorian Government, through the

Victorian Aboriginal Justice Agreement, is
committed {o improving the delivery of fair
and equitable justice services.  Further
consideration is required to ascertain what
financial assistance may be available to
support such applications.

13.3 Preservation orders for crime scene evidence

{i)y That the Crimes Act 1958 (Vic) be amended to Further consideration is required to establish
provide that a serious offender, serving a term of how a practicable mechanism for the
imprisonment, may within one year of the expiry preservation of relevant crime scene
of all appeal periods, apply for a court order for evidence might be infroduced.
the preservation of relevant crime scene DNA
evidence; and

(it} the Department of Justice consuit with Victoria
Police, the Law institute of Victoria, the Office of
Public Prosecutions and the Criminal Bar
Association to develop reguiations outlining the
circumstances in which such applications couid
be made and granted.
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13.4 Establishment of an accredited crime scene
exhibits registry

That Victoria Police, in consultation with the National Not supporied at this time, Further
Association of Testing Authorities, establish 2 NATA- consideration would be required to ascertain

accredited Exhibits Registry for the preservation of the feasibility and cost of this proposal.
identified crime scene exhibits.

cEearerns .-w%; Ry
7 3

“14.1 Defi an natlona! ‘minimum standards for data-| -
sharing :

That {o enable data-sharing to commence on the Victoria's participation in the DNA database is
basis of uniform national standards, Victoria advocate a priority not only for state-wide policing, but
that, in the first stage of data-sharing, pariicipating also for the advancement of national crime
jurisdictions upload onto the national DNA database detection capabilities.

only data consistent with the Model Bill definitions of
offender, suspect and volunteer. At this stage, & would be premature fo
contemplate legislative or administrative
action which could impede progress towards
achieving a national data-sharing system.

Data-sharing through CrimTrac is based on
individual participating jurisdiciions taking
responsibilty for ensuring the integrity,
security, accuracy, and lawful authority for
their data.

Further consideration will be given to means
to give effect, within Victoria, to bilateral data-
sharing arrangemenis with jurisdictions
having corresponding laws, while being
mindful of initiatives at the national level,
directed at enhancmg the accountability of
the systems in place for cross-border law
enfurcement

14.2 Audit of DNA database

. That Victoria, through its representation on CrimTrac, See response to 14.1 above.
work towards the introduction of a regular,
independent audit of the operation of the national
DNA database

14.3 A phased process for entering nat:ona! DNA
database

(i) That Victoria's participation in the national DNA See response to 14.1 above.

database be phased in, to ensuré that consistent
or agreed minimum standards apply to the data
entered and retained on the database; and.

(iiy that in the first stage, only profiles which, at the
time of collection, were provided for indefinite and
unfimited use be made avaiable to law
enforcement agencies in other jurisdictions under
data-sharing arrangements.
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