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Committee functions

The IBAC Committee is constituted under section 12A of the Parliamentary Committees
Act 2003.

1. The functions of the Committee are—

to monitor and review the performance of the duties and functions of the IBAC;

b. toreport to both Houses of the Parliament on any matter connected with the
performance of the duties and functions of the IBAC that require the attention of
the Parliament;

c. toexamine any reports made by the IBAC;

d. to consider any proposed appointment of a Commissioner and to exercise a
power of veto in accordance with the /ndependent Broad-based Anti-corruption
Commission Act 2017,

e. tocarry out any other function conferred on the IBAC Committee by or under this
Act or the Independent Broad-based Anti-corruption Commission Act 2017,

f.  to monitor and review the performance of the duties and functions of the
Victorian Inspectorate, other than those in respect of VAGO officers or
Ombudsman officers;

g. toreport to both Houses of the Parliament on any matter connected with the
performance of the duties and functions of the Victorian Inspectorate that require
the attention of the Parliament, other than those in respect of VAGO officers or
Ombudsman officers;

h. to examine any reports made by the Victorian Inspectorate, other than reports in
respect of VAGO officers or Ombudsman officers;

i. to consider any proposed appointment of an Inspector and to exercise a power of
veto in accordance with the Victorian Inspectorate Act 201].

1A. Despite anything to the contrary in subsection (1), the IBAC Committee cannot—

a. investigate a matter relating to the particular conduct the subject of—

i. aparticular complaint or notification made to the IBAC under the
Independent Broad-based Anti-corruption Commission Act 2017, or

ii. aparticular disclosure determined by the IBAC under section 26 of the
Protected Disclosure Act 2012, to be a protected disclosure complaint;

b. review any decision by the IBAC under the /ndependent Broad-based
Anti-corruption Commission Act 2011 to investigate, not to investigate or to
discontinue the investigation of a particular complaint or notification or a
protected disclosure complaint within the meaning of that Act;

c. review any findings, recommendations, determinations or other decisions of the
IBAC in relation to—

i. aparticular complaint or notification made to the IBAC under the
Independent Broad-based Anti-corruption Commission Act 2011; or

ii. aparticular disclosure determined by the IBAC under section 26 of the
Protected Disclosure Act 2012, to be a protected disclosure complaint; or
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ca.

iii. a particular investigation conducted by the IBAC under the /ndependent
Broad-based Anti-corruption Commission Act 2017,

review any determination by the IBAC under section 26(3) of the Protected
Disclosure Act 2012,

disclose any information relating to the performance of a function or the exercise
of a power by the IBAC which may—

i. prejudice any criminal investigation or criminal proceedings; or
ii. prejudice any investigation being conducted by the IBAC; or

iii. contravene any secrecy or confidentiality provision in any relevant Act.

2. Despite anything to the contrary in subsection (1), the IBAC Committee cannot—

a.

investigate a matter relating to particular conduct the subject of any report made
by the Victorian Inspectorate;

review any decision to investigate, not to investigate, or to discontinue the
investigation of a particular complaint made to the Victorian Inspectorate in
accordance with the Victorian Inspectorate Act 2017,

review any findings, recommendations, determinations or other decisions of
the Victorian Inspectorate in relation to a particular complaint made to, or
investigation conducted by, the Victorian Inspectorate in accordance with the
Victorian Inspectorate Act 2017,

disclose any information relating to the performance of a function or exercise of a
power by the Victorian Inspectorate which may —

i. prejudice any criminal investigation or criminal proceedings; or
ii. prejudice an investigation being conducted by the IBAC; or

iii. contravene any secrecy or confidentiality provision in any relevant Act.

Independent Broad-based Anti-corruption Commission Committee



Committee membership

Hon Kim Wells MP Hon Marsha Thomson MP
Chair Deputy Chair
Rowville Footscray

Mr Sam Hibbins MP Mr Danny O’Brien MP Mr Simon Ramsay MLC
Prahran Gippsland South Western Victoria

Mr Tim Richardson MP Ms Jaclyn Symes MLC
Mordialloc Northern Victoria

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic)



Vi

Committee secretariat

Staff

Ms Sandy Cook, Executive Officer

Ms Kirstie Twigg, Research Officer (until 28 June 2016)

Dr Stephen James, Research Officer (from 12 September 2016)

Ms Gillian Bourke, Administrative Officer (until 16 December 2016)
Ms Justine Donohue, Administrative Officer (from 23 January 2017)

Consultant

Mr James Catlin, Barrister

Committee contact details

Address Independent Broad-based Anti-corruption Commission Committee
Parliament House, Spring Street
EAST MELBOURNE VIC 3002

Phone 6138682 2815
Email ibacc@parliament.vic.gov.au
Web www.parliament.vic.gov.au/ibacc

This report is available on the Committee’s website.

Independent Broad-based Anti-corruption Commission Committee



Contents

Preliminaries
Committee functions
Committee membership
Committee secretariat
Chair’s foreword
Executive summary
List of abbreviations

1 Introduction
1.1  The importance of whistleblowing
1.2 Defining whistleblowing
1.3 The purpose of this report
1.4 The scope of this report

1.5 The need to protect whistleblowers

1.5.1  Theincidence of mistreatment of whistleblowers and general negative
impacts

1.5.2  The nature of mistreatment and general negative impacts

1.5.3  The need for protection
1.6 Overview of the Victorian whistleblowing system
1.7 The Committee’s Review

1.7.1 Literature review and background briefings

172 Written submissions

1.7.3  Hearings in Melbourne

1.7.4  Closed hearings in Sydney

1.7.5  Meetings overseas

1.7.6  Consultant

1.7.7  Stakeholder input into the Review

1.7.8  Best-practice principles

1.8 The structure of this report

1.9 Conclusion

2 The current operation of the Protected Disclosure Act 2012 (Vic)
2.1 Introduction
2.2 Background to the PD Act 2072 (Vic)

2.21  Why was it introduced?
2.2.2  What were the major changes?

2.3 Current operation of the PD Act 2012 (Vic)
2.31  Who can make a disclosure?
2.3.2  What can the disclosure be about?

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic)

Vi
Xi
Xiii

XXiX

—_— el

© oo »

10

vii



Contents

viii

2.3.3  How can a disclosure be made?

2.3.4 Who can a disclosure be made to?

2.3.5 How are disclosures handled?

2.3.6  How are disclosures assessed and determined?
2.3.7 How are disclosers protected?

2.4 Conclusion

Assessing the coverage of the PD Act 2012 (Vic)
3.1 Introduction

3.2 Should the range of disclosers be restricted?
3.21 The argument for restriction
3.2.2 The advantages of the broader approach

3.3 What type of improper conduct should the PD Act 2012 (Vic) cover?

3.31  What is maladministration?

3.3.2 Arguments for adding ‘maladministration’ to the PD Act 2012 (Vic)

3.3.3 Best-practice principles
3.3.4 Current Victorian law in comparative perspective
3.3.5 Doesthe PD Act 2012 (Vic) already cover maladministration?

3.4 Complaints and disclosures about MPs
3.41 The Victorian law
3.4.2 Thelaw in other Australian jurisdictions
3.4.3 The Committee’s view

3.5 Scope of public bodies
3.51 Arguments for expanding the definition of ‘public body’
3.5.2 Current Victorian law

3.5.3  Prescribed public bodies and bodies performing public functions

3.5.4 Bodies receiving substantial public funds

3.6 Conclusion

Making, assessing and investigating disclosures
4.1 Introduction

4.2 Making disclosures
421 The current law in Victoria
4.2.2 Disclosing to the right body

4.3 Misdirected disclosures

4.4 Third-tier disclosures
4.41  Current Victorian law
4.4.2 Best-practice principles
4.4.3 Arguments for the protection of third-tier disclosures
4.4.4 Third-tier disclosure in Australian jurisdictions
4.45 Concerns over third-tier disclosure

4.4.6 Evaluating the arguments

33
34
37
38
39

40

41
41

41
41
43

49
50
51
52
54
57

60
61
68
77

79
79
81
81
83

84

85
85

85
85
86

89

90
91
91
92

96

102

104

Independent Broad-based Anti-corruption Commission Committee



4.5 Assessing and investigating disclosures
451 Assessing disclosures: IBAC’s clearing-house role
45.2 Referral of protected disclosure complaints

4.6 Conclusion

5 Protecting disclosers
5.1 Introduction
5.2 Detrimental action
5.21  The mistreatment of whistleblowers
5.2.2 Best-practice principles
5.2.3 Current Victorian law
5.2.4 The threshold for detrimental action in reprisal
5.3 Confidentiality
5.31 Best-practice principles
5.3.2  Current Victorian law
5.3.3 Concerns over confidentiality
5.3.4 Evaluating the concerns
5.4 The welfare of disclosers
5.41 Best-practice principles
5.4.2 The current law in Victoria

5.4.3 Evaluation of concerns

5.5 Conclusion

6 Compensating disclosers
6.1 Introduction
6.2 Compensating disclosers
6.21  Current Victorian law
6.2.2 Best-practice principles
6.2.3 Concerns over compensation

6.2.4 Evaluating the concerns
6.3 Financial assistance for disclosers?

6.4 Rewarding disclosers?
6.41 Support for rewarding disclosers
6.4.2 Rewards under the US False Claims Act

6.5 Conclusion

7 Conclusion: improving Victoria’s whistleblowing protection
regime—reform and education

7.1 Introduction
7.2 How should any reforms to the PD Act 2012 (Vic) be carried out?
7.21  Repeal the PD Act 2012 (Vic) and replace it with new legislation?

7.2.2 Consolidate the protected disclosure provisions in a single Act?
7.2.3  Amend the PD Act 2012 (Vic)?

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic)

Contents

108
108
109

13

15
15

15
16

18
19
122
123
123
124
125
129
132
133
133
135

137

139
139
139
139
140
142
144
148
149
150

152

161

163
163
163
165

171
173



Contents

7.3 A new title for the PD Act 2012 (Vic)?
7.31  Replace ‘Protected Disclosure’ with ‘Public Interest Disclosure’ in the title?
7.3.2 Include a reference to ‘whistleblower protection’ in the title?

7.4 Concluding remarks

Appendices
1 List of submissions
2 List of withesses appearing at closed and public hearings in Melbourne
3 List of witnesses appearing at closed hearings in Sydney
4  List of informal meetings conducted during overseas study trip 2016

Bibliography
Extract of proceedings

Minority Report

174
175
177

179

181
183
185
187

189
201
203

Independent Broad-based Anti-corruption Commission Committee



Chair’s foreword

I am pleased to present the third report of the Victorian Parliament’s Independent
Broad-based Anti-corruption Commission Committee (IBACC), Improving
Victoria’s whistleblowing regime: a review of the Protected Disclosure Act

2012 (Vic).

The Committee was established following the creation of the Independent
Broad-based Anti-corruption Commission (IBAC) and the Victorian Inspectorate
(VI) by the Liberal-National Government in 2011. At the time, the creation of
IBAC was described by the Government as among ‘the most far-reaching and
fundamental reforms to the anti-corruption and integrity system in Victoria’s
history.’

There is no doubt that integrity systems are vital in our modern democracy.
They serve an important purpose by helping to make government and public
administration transparent and accountable.

In December 2015, the Committee’s Strengthening Victoria’s key anti-corruption
agencies? report identified concerns raised by key stakeholders regarding the
nature and operation of the protected disclosure regime. The Committee decided
to review the protected disclosure (‘whistleblowing’) regime, and, in particular,
the Protected Disclosure Act 2012 (Vic) (‘PD Act 2012 (Vic)’). The Act governs
disclosures about improper conduct in the Victorian public sector.

Whistleblowers make a valuable contribution to democracy by helping to ensure
honest, accountable and efficient public administration. Specifically, they play a
crucial role in the identification, investigation and prevention of corruption and
other forms of improper conduct.

However, it is well known that whistleblowers can suffer reprisals for exposing
wrongdoing. The PD Act 2012 (Vic) is one way of trying to protect whistleblowers
against reprisals, in part by safeguarding their identity and the content of their
disclosures. This also helps ensure that whistleblowers have the confidence to
come forward to expose wrongdoing.

This report reviews the nature and operation of the PD Act 2012 (Vic). It draws

on wideranging research and evidence and applies best-practice principles to
assess the legislation. The Committee also examined interstate and international
experience.

In undertaking its work, the Committee has found that the PD Act 2012 (Vic)
conforms in many respects to best-practice principles. But in other respects,
best-practice principles are not being met at all, or there is at least room

for improvement in how they are recognised or implemented within the
whistleblowing regime.
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While the Committee does not believe the Act should be repealed, it considers
that it should be fine-tuned through selected amendments. To this end, the
Committee has made a number of recommendations covering the law and
processes on making, assessing and investigating disclosures; the protection of
whistleblowers from reprisals; and the provision of compensation and assistance
to whistleblowers.

However, the Committee recognises that legal improvements are only part of the
answer to improving Victoria’s whistleblowing regime. Many Victorians depend
more on information and education explaining the legislation than on the Act
itself. While some excellent resources for the public and the public sector already
exist, there is scope for further improvements, especially with respect to online
information about whistleblowing.

In carrying out its review of the PD Act 2012 (Vic), the Committee drew upon the
considered advice of agencies operating within the Victorian integrity system,
academics, and individuals with practical experience within integrity agencies in
other Australian and overseas jurisdictions. In particular, the Committee would
like to thank the IBAC Commissioner, Mr Stephen O’Bryan QC, for generously
sharing IBAC’s expertise and experience with Victoria’s whistleblowing regime.

The Committee benefited greatly from the views, experience and expertise of a
broad range of people through submissions, hearings, briefings and interstate
and overseas meetings. As a result, the Committee gained valuable insights
into the practical operation of protected disclosure schemes. The Committee is
most appreciative of the time, effort and valuable contributions that all these
individuals and organisations have made. In particular, the Committee greatly
appreciated hearing from whistleblowers who bravely shared their experiences.

I would also like to thank my Committee colleagues, Hon Marsha Thomson MP
(Deputy Chair), Mr Sam Hibbins MP, Mr Danny O’Brien MP, Mr Simon

Ramsay MLC, Mr Tim Richardson MP and Ms Jaclyn Symes MLC, for their
cooperative and bipartisan approach to the preparation of this report and their
involvement in the work of the Committee.

Finally, the Committee thanks the Secretariat for their hard work, in particular
the Executive Officer, Ms Sandy Cook; the Research Officer, Dr Stephen James,
who drafted the final report; and the Committee Administrative Officer,

Ms Justine Donohue. The Committee also thanks Ms Kirstie Twigg and Ms Gillian
Bourke for their earlier work and Mr James Catlin for his contributions as a
consultant.

I commend this report to the Parliament.

Hon Kim Wells MP
Chair
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Introduction

Whistleblowing makes a significant contribution to an effective democracy

by helping to ensure honest, accountable and efficient public administration.!
Specifically, whistleblowing plays a vital role in the identification, investigation
and prevention of corruption and other forms of wrongdoing.

While the classic definition of a whistleblower is of an insider," often an employee
with special knowledge about their own organisation, this report recognises

that outsiders can also disclose valuable information about wrongdoing.

This is consistent with the current law in Victoria and aligns well with IBAC’s
public-oriented approach to the reporting of suspected corruption.

The Committee acknowledges that whistleblowers need protection. The evidence
has shown that a substantial proportion of whistleblowers will be mistreated,
many by their own managers.’ Even whistleblowers who are not mistreated are
likely to find the experience stressful.¥ The Protected Disclosure Act 2012 (Vic)
(‘PD Act 2012 (Vic)’) is one way of protecting whistleblowers against reprisals,

in part by safeguarding their identity and the content of their disclosures. This
also advances another key purpose of the Act—to facilitate the making of lawful
disclosures about improper conduct in the public sector.

The PD Act 2012 (Vic) was introduced with the aim of simplifying the process

of making a whistleblower complaint in Victoria and integrating it within
aredeveloped integrity system.” The Act made IBAC the clearing house for
assessing whether a disclosure amounts to a protected disclosure and reduced the
number of organisations who could receive and investigate disclosures.

i Transparency International, International principles for whistleblowing legislation: best practices for laws to
protect whistleblowers and support whistleblowing in the public interest (2013) 2; Paul Latimer and A J Brown,
‘Whistleblower laws: international best practice’ (2008) 31(3) University of New South Wales Law Journal
766, 769.

i A J Brown and Marika Donkin, ‘Introduction’ in A J Brown (ed), Whistleblowing in the Australian public sector:
enhancing the theory and practice of internal witness management in public sector organisations (ANU E Press,
2008) 1, 8.

iii ‘Summary’ in A J Brown (ed), Whistleblowing in the Australian public sector: enhancing the theory and practice
of internal witness management in public sector organisations (ANU E Press, 2008) xxi, XXVii-xxviii.

iv Ibid xxi, xxviii.

v Victoria, Parliamentary Debates, Legislative Assembly, 14 November 2012, Volume 506, 4984 (Andrew Mcintosh,
Minister Responsible for the Establishment of an Anti-Corruption Commission).
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The report

Purpose

As part of the Committee’s review of the legislation introduced in December
2015 to strengthen Victoria’s integrity system, the Committee received evidence
regarding the nature and operation of the state’s protected disclosure regime.v
This evidence raised a number of issues concerning the PD Act 2012 (Vic) and
the effective operation of the protected disclosure scheme.'i In response to these
issues, the Committee determined to undertake a review of the Act.

In undertaking this work, the Committee received submissions from individuals,
groups and organisations in relation to the following questions:

»  What works well in the current PD Act 2012 (Vic)?
- What are some of the challenges with the PD Act 2012 (Vic)?

- Are the provisions relating to assessment and investigation of protected
disclosure complaints appropriate, or should alternatives be considered?

« Isthe type of conduct that can be disclosed under the PD Act 2012 (Vic)
appropriate, or should it be expanded?

« Arethe current confidentiality and secrecy provisions effective? What are the
advantages and disadvantages?

« Are the protections for individuals from detrimental or retributive action
sufficient? Should they be changed?

In addressing the key issues in this Review, the Committee has sought to apply
best-practice principles regarding the nature and operation of whistleblower
laws, drawing on interstate and international experience. While the Victorian
regime, and the PD Act 2012 (Vic) in particular, meets many of the best-practice
principles, the Committee has identified a number of ways it might be improved.

Scope

Since this Review was focused on the PD Act 2012 (Vic) and related state
legislation, this report discusses federal legislation only where it is useful to
debates about the Victorian protected disclosure regime.

Moreover, this report devotes less attention to the private sector since the
Victorian legislation focuses on complaints and disclosures about improper
conduct in the public sector. However, where there were lessons to be learnt from
the private sector, the Committee has evaluated their relevance to Victoria.

Vi Integrity and Accountability Legislation Amendment (A Stronger System) Bill 2015 (Vic); Victoria, Strengthening
Victoria’s key anti-corruption agencies?: IBAC Committee, Parl Paper No 126 (2016).

vii Victoria, Strengthening Victoria’s key anti-corruption agencies?: IBAC Committee, Parl Paper No 126 (2016) xiii,
66-75, 78-9, 96.
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Finally, the report only touches on disclosures and complaints regarding Victoria
Police. Later this year the Committee will inquire into the oversight of complaints
about Victoria Police, and relevant concerns regarding the procedures for
disclosures about police will be considered then.

Improving Victoria’s whistleblowing regime

How to reform the PD Act 20172 (Vic)

From the early stages of the Committee’s review of the PD Act 2012 (Vic), the

issue arose of not only whether, but if so how, the Act should be amended and
improved. Concerns were raised with the Committee in relation to the complexity
of the terminology and processes of the Act as well as whether it fell short of the
relevant best-practice principles.

Issues were also raised about the interaction of the PD Act 2012 (Vic) with other
legislation. Specifically, concern was expressed that the number of external
cross-references in the Act to other legislation—including the IBAC Act 2011 (Vic),
the Victorian Inspectorate Act 2011 (Vic) (‘“VI Act 2011 (Vic)’) and the Ombudsman
Act 1973 (Vic)—made the PD Act 2012 (Vic) even more difficult to understand

and navigate.

In addition, the Committee’s attention was drawn to the question of whether the
title of the PD Act 2012 (Vic) needed to be changed to better reflect its purposes
and make it more accessible to the public, and potential disclosers in particular.

After reviewing the evidence, the Committee identified three options for
reforming the PD Act 2012 (Vic):

« Repeal the PD Act 2012 (Vic) and replace it with new legislation.

- Consolidate all the provisions relating to the protected disclosure scheme in
a single Act.

- Amend selected provisions in the PD Act 2012 (Vic) and associated
legislation.

Repeal of the PD Act 2012 (Vic)?
The PD Act 2072 (Vic) should not be repealed. (p.166)

The Committee does not believe repealing the PD Act 2012 (Vic) and replacing

it with new legislation is warranted. The Committee has found that in many
respects the legislation meets best-practice principles. Moreover, the Act was only
introduced recently and was subject to significant amendment in 2016. It takes
time for public sector bodies and investigating agencies to become familiar with
the legislation. IBAC, the Victorian Ombudsman and the Victorian Public Sector
Commission have made considerable efforts, and invested substantial resources,
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to produce information and provide training for the public and the public sector
about the Act. It would be disruptive and costly to repeal the Act when these
bodies are becoming more familiar with it.

Consolidation of protected disclosure provisions in one Act?

That all the legislative provisions relating to the protected disclosure
scheme should not be consolidated into a single Act. (p.172)

In Australia it is not unusual to have different pieces of legislation governing
integrity, investigative and oversight agencies together with a whistleblower
protection Act. In part this is because the objectives, functions and investigative
and oversight powers of such bodies are not only concerned with whistleblower
disclosures.

It would be an unusual step to try to incorporate all of the provisions relating to
protected disclosures in the one Act, and it would make the PD Act 2012 (Vic)

a much larger volume. No other Australian jurisdiction has done this and the
Committee received evidence from only one stakeholder to do so. Therefore, the
Committee does not believe that all provisions relating to protected disclosures in
Victoria should be consolidated in a single Act.

RECOMMENDATION 21: That the Victorian Government consult with the Office of
the Chief Parliamentary Counsel in order to reduce, where practicable, the number of
internal and external legislative cross-references in the PD Act 2012 (Vic). (p.173)

The Committee does not believe that there should be wholesale consolidation
of all the provisions relating to protected disclosures in Victoria in the PD Act
2012 (Vic). However, efforts should be made to reduce the number of internal
cross-references in provisions of the PD Act 2012 (Vic) as well as external
cross-references to other legislation. Cross-references can make both the
comprehension of, and navigation within, the Act more difficult.

A reduction in the number of internal and external cross-references in the PD Act
2012 would make the Act less difficult to understand and navigate, though it
would require the careful attention of parliamentary counsel to achieve the

best outcome.

Amend the PD Act 2012 (Vic)?

The Committee believes that the PD Act 2012 (Vic) can be improved by selected
amendments to address the shortcomings identified. For example, the threshold
to prove a reprisal is presently too high, the meaning of ‘public body’ in the Act
needs to be clarified and extended and the issue of misdirected disclosures needs
to be addressed. See the discussion in the following section: ‘Amending the

PD Act 2012 (Vic).

The Committee also believes the design of the Act can be improved, which will
make it easier to understand and navigate.

Independent Broad-based Anti-corruption Commission Committee
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The design of the PD Act 2012 (Vic)

RECOMMENDATION 19: That the Victorian Government improve the design of the

PD Act 2012 (Vic) so that it is easier to use and navigate. This should include better use
of headings, notes, examples and tables, as well as useful hyperlinks in digital versions
of the Act. (p.168)

The Committee believes that the design of the PD Act 2012 (Vic) could be
improved to make it easier to navigate. For example, clearer and more useful
headings could be used. Further, the Act could use simplified outlines of divisions
in text boxes as does the Public Interest Disclosure Act 2013 (Cth). These give an
accessible summary of what the division covers. In addition, the PD Act 2012 (Vic)
could employ tables, notes and examples more effectively to make the legislation
more accessible.

Moreover, given that many users will be reading digital versions of the PD Act
2012 (Vic), such as a PDF file, all entries in the Act’s Table of Provisions should be
hyperlinked. This will enable the reader to go directly to a particular provision.
Hyperlinks could also be considered for terms in the legislation that are defined
in the definitions section of the Act (section 3). The effective use of hyperlinks,
as used in a number of other Australian jurisdictions, would make the Act easier
to navigate.

In making any of these changes to the Act, it would be prudent for Parliamentary
Counsel to consult with in-house and external plain-language experts.

A new title for the PD Act 2072 (Vic)?

The Protected Disclosure Act 2012 (Vic) should not be changed to include
the words ‘public interest.” (p. 176)

The Committee received some evidence suggesting that the title of the Act be
changed from the Protected Disclosure Act to the Public Interest Disclosure Act
on the basis that this would better communicate that the legislation protects
disclosures made in the public interest. However, almost all the Australian
whistleblower Acts that have ‘Public Interest’ in their titles also have the
public interest identified in a ‘purposes’ section of the Act and use the term
‘public interest disclosure’ to describe disclosures that are protected under
the legislation.

In contrast, the PD Act 2012 (Vic), the Protected Disclosure Regulations 2013 (Vic),
and indeed all the procedures, guidelines and public information about the
scheme, use the term ‘protected disclosure.’ The Committee therefore believes it
would be confusing to change the title of the Act to the Public Interest Disclosure
Act—it would risk causing confusion among public sector bodies and the general
public who are becoming increasingly familiar with the current terminology in
the Act.

RECOMMENDATION 22: That the title of Victoria’s protected disclosure legislation be
changed to the Protected Disclosure (Whistleblower Protection) Act 2012 (Vic). (p.178)

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) xvii
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The Committee has received evidence that there is much greater recognition
by the public of the terms ‘whistleblower,” ‘whistleblowing’ and ‘whistleblower
protection’ than there is of technical legal terms like ‘disclosure’ and ‘protected
disclosure.’

The Committee also notes that the terms ‘whistleblowing’ and ‘whistleblower’
are widely used in the academic literature and, more importantly, by the leading
NGOs and international organisations that have contributed to the development
of best-practice principles and debates about how to effectively protect people
who expose wrongdoing.

Since terms such as ‘whistleblower’ are much more familiar to the general public
than terms such as ‘protected disclosure,’ the Committee believes it would be
beneficial to include a reference to whistleblowing in the title of the PD Act

2012 (Vic). This will not only better communicate to members of the public

what the legislation is about, but also help challenge any remaining prejudices
against whistleblowers.

An additional benefit of including a reference to whistleblowing in the Act is
that the legislation will be better known and much easier to find using internet
search engines.

For these reasons the Committee recommends that the title of the PD Act
2012 (Vic) be changed to include a reference to whistleblowing protection.

Amending the PD Act 201712 (Vic)

The Committee received evidence on a range of possible amendments to improve
the PD Act 2012 (Vic). It has made findings and recommendations concerning the
coverage of the Act; the law and processes on making, assessing and investigating
disclosures; the protection of disclosers; and compensation and assistance

for disclosers.

The coverage of the PD Act 2012 (Vic)

That it is not necessary to change s 9(1) of the PD Act 2072 (Vic), which
provides that ‘a natural person’ may make a disclosure under the Act. (p.49)

The Committee has concluded that this provision of the Act, which allows anyone
to make a disclosure about improper conduct in the public sector, should not

be changed. Such a provision is not unusual in Australian jurisdictions and it
recognises that outsider whistleblowers, not just insider whistleblowers, can
disclose valuable information about improper conduct.

The Committee is satisfied that the coverage of improper conduct under
the PD Act 2012 (Vic), in conjunction with the IBAC Act 20171 (Vic), is adequate. (p.59)

Independent Broad-based Anti-corruption Commission Committee
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This finding concerns the breadth of improper conduct that whistleblowers can
make a disclosure about. The Committee is satisfied that the current provisions
cover a sufficiently wide range of corrupt conduct, including misconduct in
public office, and other forms of improper conduct. Maladministration, for
instance, is covered in substance if not by name.

The Victorian Parliament’s system for handling disclosures in accordance
with the PD Act 2072 (Vic) should remain as it is. In particular, the present discretion of
a Presiding Officer to notify a possible protected disclosure to IBAC does not need to
be changed. (p.79)

The Committee considers that the present system for making and handling
disclosures about the alleged improper conduct of MPs via the Presiding Officers
of the Parliament of Victoria does not need to be changed. The present discretion
of Presiding Officers to notify a disclosure to IBAC is satisfactory, reflecting as

it does the Westminster traditions of representative democracy, responsible
government and the independence of parliament to control and discipline its
own members. "

RECOMMENDATION 4: That IBAC advise a person who has made a complaint directly
to them about an MP that if they want protection under the PD Act 2072 (Vic) they must
make a disclosure to the relevant Presiding Officer. (p.79)

The Committee recognises that a potential discloser may be uncertain about
how to make a protected disclosure about an MP. The Committee therefore
recommends that IBAC advise anyone who makes a direct complaint to them
about an MP, and who wants to be protected under the PD Act 2012 (Vic), that
they must make a disclosure to the relevant Presiding Officer.

While the Committee considers that the Parliament of Victoria’s present

system for handling disclosures about MPs is satisfactory, it has recommended
improvements to the Parliament’s protected disclosure procedures, particularly
regarding their accessibility to members of the public, as required under

the PD Act 2012 (Vic). In addition, it has recommended the publication of a
plain-language factsheet to inform the public about disclosures about MPs.

See the discussion in the section entitled: ‘Tmproving information, education
and support.’

RECOMMENDATION 5: That the Victorian Government amend section 6 of the /BAC Act
2011 (Vic) to provide that a body that receives substantial public funds is a public body
for the purposes of the Act. (p.83)

The range of public bodies that can be the subject of a disclosure is already
broad under the PD Act 2012 (Vic). However, to ensure that the PD Act 2012 (Vic)
encompasses all the bodies effectively performing a public function, the
Committee recommends that bodies receiving substantial public funds be

viii Law Reform Committee (Victoria), Review of Members of Parliament (Register of Interests) Act 1978
(December 2009) 98; State Services Authority (Victoria), Review of Victoria’s integrity and anti-corruption
system (2010) 26.
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defined as public bodies under the protected disclosure regime. This ensures that
public funds are accounted for, wrongdoing is exposed and whistleblowers are
protected in a complex environment in which overlaps between the private and
public sectors are common.

RECOMMENDATION 6: That the Victorian Government consult with the Victorian
Ombudsman, IBAC and the Auditor-General with regard to simplifying the definition of
‘public body,” and making it consistent across the relevant Victorian legislation. (p.83)

The Committee received evidence that the definition of ‘public body’ in the
relevant legislation is complex and inconsistent across integrity bodies such as
the Victorian Ombudsman, IBAC and the Auditor-General. The Ombudsman,
for example, submitted that the definition should be simplified and made
consistent across the main integrity bodies in Victoria. The Committee has
therefore concluded that the Victorian Government should give consideration
to simplifying the definition of ‘public body’ and making it consistent across
integrity agencies in Victoria.

RECOMMENDATION 7: That the Victorian Government give the Victorian Ombudsman
adequate jurisdiction under the Ombudsman Act 1973 (Vic) to investigate protected
disclosure complaints with respect to bodies who receive substantial public funds.

(p. 84)

The Committee has received evidence that it is challenging for the Victorian
Ombudsman to determine whether her office has power to investigate a body
that appears to be receiving public funds. Given that IBAC refers many protected
disclosure complaints back to the Victorian Ombudsman, the Committee
considers it essential that the Victorian Ombudsman have adequate jurisdiction
to investigate protected disclosure complaints relating to bodies receiving
substantial funds.

Making disclosures under the PD Act 2012 (Vic)

RECOMMENDATION 8: That the Victorian Government amend the PD Act 2072 (Vic) to
include tables showing disclosers which bodies, and/or persons, can receive what kinds
of disclosures. (p.88)

Under Part 2 of the PD Act 2012 (Vic), whistleblowers must make a disclosure

to a body that is authorised to receive the disclosure. The Committee received
evidence that the Act is complex in this regard. To assist potential disclosers, the
Committee has recommended that tables showing which body or person they
have to disclose to in order to be considered for whistleblower protections.

RECOMMENDATION 9: That the Victorian Government simplify the processes for
making a disclosure under Part 2 of the PD Act 2012 (Vic). (p.88)
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The Committee has received persuasive evidence from a wide range of experts,
integrity agencies and other stakeholders that the requirements for making

a disclosure under the PD Act 2012 (Vic) are often complex and prescriptive.
Therefore, the Committee recommends that the Victorian Government simplify
the processes for making a disclosure under Part 2 of the PD Act 2012 (Vic).

RECOMMENDATION 10: That the Victorian Government amend the law so that IBAC
may assess any notification it receives, whatever the source (with the exception of
notifications of disclosures made under sections 19 and 21(3) of the PD Act 2072 (Vic)),
as a possible protected disclosure complaint. (p.90)

The Committee received evidence, in particular from the IBAC Commissioner,
that IBAC is unable to assess a disclosure as a possible protected disclosure
complaint if it has not been made to the right body in accordance with Part 2

of the PD Act 2012 (Vic). The recommendation addresses this problem of
misdirected disclosures. It would allow IBAC to assess any notification it receives
(except a disclosure about an MP) as a possible protected disclosure complaint.
This will ensure that whistleblowers do not miss out on protection simply on the
basis of a misdirected disclosure.

RECOMMENDATION 11: That the Victorian Government should investigate whether
there is merit in amending the PD Act 2072 (Vic) to protect a disclosure to a journalist
after an inadequate response by an investigating agency, or when there is a ‘substantial
and imminent danger’ to public health, safety or the environment. (p.107)

Best-practice principles require the protection of third-tier disclosures to
journalists under particular conditions, and their protection is common in
Australian jurisdictions. The Committee received arguments and evidence in
support of third-tier disclosure and recommends that the Victorian Government
investigate whether there is merit in introducing it in Victoria. However, the
Committee has identified a number of concerns with third-tier disclosure which
should be taken into account in any Government investigation. These include the
possible negative impacts on investigations of alleged improper conduct, unfair
damage to reputations, varying standards of media reporting and questions over
the operation of third-tier disclosure in practice. What role the courts might play
in relation to third-tier disclosure is also, in the Committee’s view, uncertain.

Referring protected disclosure complaints for investigation

That the power of IBAC to refer protected disclosure complaints under the
IBAC Act 20171 (Vic) does not need to be changed. (p.112)

The Committee has received evidence that the current system of referrals of
protected disclosure complaints by IBAC is too restrictive, and that protected
disclosure complaints might be safely, effectively and efficiently referred to

a much wider range of organisations. For example, IBAC could perhaps refer
protected disclosure complaints to organisations it can presently only refer
ordinary complaints to.
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However, the Committee considers that the better solution is to authorise the
Victorian Ombudsman, which has vast experience as a complaint-handling body,
to refer protected disclosure complaints it receives from IBAC to appropriate
organisations for investigation. In sum, IBAC would continue to only refer
complaints to Victoria Police, the VI and the Victorian Ombudsman. However,
the Victorian Ombudsman would be given the power to refer protected disclosure
complaints it receives to appropriate bodies.

RECOMMENDATION 12: That the Victorian Government amend the law to provide that
the Victorian Ombudsman has the power to refer protected disclosure complaints

to other appropriate organisations for investigation under certain conditions. These
conditions include:

¢ that the Ombudsman exercise new monitoring and oversight powers over that
investigation, including the power to take over an investigation

¢ that, in the case of a referral to an organisation that is the subject of the disclosure,

- the Ombudsman be reasonably satisfied that the investigation can be impartial
and effective, and that the discloser can be protected against reprisals

- that the discloser be informed in writing by the Ombudsman of any such
planned referral and the reasons for it

- that the discloser have the right to object to the planned referral and to receive
a written response to that objection from the Ombudsman. (p.113)

The Victorian Ombudsman has vast experience handling complaints across a
wide range of areas of Victorian law, having been engaged in the field since 1973.
The Committee is thus of the view that, instead of expanding the range of
organisations IBAC can refer to, the Victorian Ombudsman be given power to
refer protected disclosure complaints it has received from IBAC to a wide range of
appropriate complaint-handling bodies, including, in some cases, organisations
that are the subjects of disclosures.

While IBAC, the VI and Victorian Ombudsman have said that the present
system of referrals of protected disclosure complaints is too restrictive, each has
nevertheless recognised the special status of protected disclosure complaints
and the need for impartial and effective investigations in which disclosers are
protected against reprisals.

Therefore the Committee considers that any referral of a protected disclosure
complaint to an organisation that is the subject of the disclosure must only

be made under the conditions identified in the recommendation. It would
undermine the rationale of the PD Act 2012 (Vic) if a whistleblower’s disclosures
about improper conduct within their own organisation were sent back to that
organisation in an unrestricted fashion.

Protecting whistleblowers against reprisals

RECOMMENDATION 13: That the Victorian Government amend the PD Act 2072 (Vic)
to remove the ‘substantial reason’ requirement for detrimental action in reprisal for a
protected disclosure. (p.123)
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To establish that there has been detrimental action in reprisal for a protected
disclosure (‘a reprisal’), the protected disclosure must have been ‘a substantial
reason for the person taking the action.” The Committee has received evidence
that this threshold is too high and sends the message that detrimental action in
response to a protected disclosure is acceptable provided the disclosure was only
one of the reasons for the reprisal.

Given the evidence that the mistreatment of whistleblowers, especially by
managers, is a significant problem, and that mistreatment can be disguised as
legitimate management action, the Committee believes the ‘substantial reason’
threshold is too high and should be removed from the Act.

Maintaining confidentiality

RECOMMENDATION 14: That the Victorian Government simplify and clarify the
confidentiality provisions in the PD Act 2012 (Vic). (p.130)

The Committee received evidence that the confidentiality provisions are complex
and can be difficult for disclosers, bodies receiving disclosures, and even
investigating agencies, to understand.

The Committee considers that the confidentiality provisions ought to be
simplified and clarified. They should, for example, more clearly distinguish
between prohibitions on disclosure that apply to whistleblowers and those that
apply to bodies receiving disclosures (or information about them).

RECOMMENDATION 15: That the Victorian Government include a table as a schedule
to the PD Act 2072 (Vic) that clearly lists what disclosers and bodies receiving
disclosures (and information about them) may and may not disclose according to the
confidentiality provisions. (p.130)

The Committee believes that the inclusion of a table in the PD Act 2012 (Vic) that
lists what disclosers (whistleblowers) and bodies receiving disclosures are allowed
to disclose is a practical way to help them understand and comply with their
obligations.

Compensating whistleblowers

US-style rewards, including qui tam actions, should not be introduced into
Victoria’s whistleblower protection scheme. (p.160)

The Committee received some evidence lending qualified support to US-style
rewards systems, especially qui tam actions in which a citizen sues on behalf of a
government which has been defrauded and may receive a portion of any damages
recovered as a reward. However, while the Committee believes whistleblowers
should be compensated, it does not believe they should be rewarded for making

a disclosure.

ix See the discussion in section 6.4.2 in Chapter 6 of this report.
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While qui tam actions have made a significant contribution to fraud recovery
in the US, they have also been criticised for encouraging frivolous and cynical
claims and eroding an integrity-based culture in which improper conduct is
reported because it is the right thing to do. Further, the proponents of qui tam
actions have not demonstrated how such suits would work within Victoria’s
criminal and civil law systems and, in particular, how they would interact with
the PD Act 2012 (Vic) and other relevant legislation.

Therefore the Committee considers that efforts should be made to improve the
existing system of compensating disclosers rather than introducing rewards and
qui tam actions, which are intimately connected with distinctive American laws,
institutions and procedures.

RECOMMENDATION 17: That the Victorian Government introduce a provision into the
PD Act 2012 (Vic) that, generally, costs would not be awarded against a discloser taking
proceedings in tort for damages for reprisal under section 47 provided that:

¢ the claim is not vexatious, and that

¢ they conducted the litigation reasonably. (p.148)

The Committee has received evidence that suing in tort for damages to
compensate for harm suffered due to a reprisal is often, like other litigation,
costly, stressful, time consuming and uncertain.

A particular disincentive for a whistleblower contemplating taking court action

is the risk of being ordered to pay the other side’s costs. To address this issue, the
Committee has recommended that the PD Act 2012 (Vic) be amended to provide
that a court generally not award costs against a whistleblower provided that their
claim is not vexatious and they have conducted their suit in a reasonable manner.
The Committee notes the problem of vexatious litigants and considers that this
recommendation strikes the right balance.

The Committee does not believe that whistleblowers should be rewarded for
making a disclosure. However, the Committee has recommended that the
Victorian Government provide financial assistance to whistleblowers to cover
their reasonable legal and career-transition costs. See the discussion in the
following section: ‘Improving information, education and support.’

Improving information, education and support

While the Committee has emphasised the importance of improving the PD Act
2012 (Vic) and the related laws that it has reviewed, it recognises that legal
improvements are not the only way to enhance Victoria’s whistleblowing regime.

The Committee understands, for example, that many people and organisations
depend more on information and education explaining the PD Act 2012 (Vic) than
on the Act itself. IBAC, the Victorian Ombudsman and a range of other public

X See the discussion in section 6.4.2 in Chapter 6 of this report.
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sector bodies have already produced excellent plain-language resources for the
public. There is scope, however, to make further improvements to information—
especially online information—that explains the operation of Victoria’s
whistleblowing regime.

Also, recognising the cost and stress of litigation, the Committee has
recommended that the Victorian Government provide financial assistance to
whistleblowers to cover their reasonable career-transition and legal costs.

Whistleblowing website hub for legal information and services

RECOMMENDATION 16: That the Victorian Government consider establishing a
whistleblowing website hub to facilitate the provision of legal information and services
to whistleblowers through a range of public, private, community and professional
bodies. (p.147)

The Committee considers that there are targeted ways to reduce the costs, stress
and risk whistleblowers can experience when they choose to litigate their claim.

For instance, greater efforts can be made to provide disclosers with
plain-language legal information about their compensation options so they can
make a more informed choice about whether to pursue litigation and, if so, of
what kind. This kind of information helps disclosers understand the law in a basic
sense and assists them to find appropriate legal advice if necessary.

The Committee therefore believes that the Victorian Government should consider
establishing a professional and community organisation legal website hub to help
facilitate access to relevant legal information and services for whistleblowers.
These services could be provided through a combination of law firms (pro bono),
Victoria Legal Aid, relevant community legal organisations, the Law Institute of
Victoria and the Victorian Bar.

Other digital forms of communication about the whistleblowing
regime

RECOMMENDATION 20: That investigating agencies, such as IBAC and the Victorian
Ombudsman, make greater use of a range of digital forms of communication, such as
online videos, to explain the protected disclosure regime to the public service and the
public generally. (p.171)

The Committee recognises the importance of people being able to readily find
accessible, accurate and authoritative online information about the protected
disclosure regime. One way to further this aim is to ensure that public bodies
and integrity agencies have effective websites that capture internet search traffic
relating to whistleblowing.
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While the Committee acknowledges that IBAC and the Victorian Ombudsman
provide good examples of the effective provision of online information about
protected disclosures, it recommends that they, and other investigating
agencies, make greater use of a range of digital forms of communication, such as
short videos.

Information about disclosures regarding MPs

RECOMMENDATION 1: The Parliament of Victoria should make its Protected Disclosure
Act 2012 procedures for making a disclosure [whistleblower complaint] about a Member
of Parliament readily accessible on its website. The information on the web page where
the procedures can be downloaded should provide a clearer and fuller explanation of
the Act and its application to disclosures about MPs and other officials. (p.67)

RECOMMENDATION 2: In consultation with IBAC, the Parliament should produce
a plain-language factsheet on disclosures (whistleblower complaints) about MPs
and other parliamentary officials. It should be available as a downloadable PDF on
Parliament’s website. Parliament should also consider making it available in other
accessible formats. (p.68)

RECOMMENDATION 3: The Parliament of Victoria, in consultation with IBAC,

should review its Protected Disclosure Act 2012 procedures for making a disclosure
[whistleblower complaint] about a Member of Parliament and the factsheet every

six months to ensure accuracy. They should both include an ‘Accurate at’ date. (p.68)

Under the PD Act 2012 (Vic) the Parliament of Victoria’s procedures for
disclosures on MPs are required to be ‘readily available to the public.™ While
the procedures are on the Parliament’s website, navigation to them is difficult
rather than straightforward and intuitive. A member of the public would have to
find them by clicking on ‘Publications & Research,” on the homepage and then
‘Protected Disclosure Act’—only the title of the legislation is given.® Finally,

the user must download a PDF file entitled Protected Disclosure Procedures. i It
is unlikely that most members of the public would draw a connection between
the name of the legislation and Parliament’s procedures for whistleblowing
complaints about MPs.

Therefore, the Committee considers that the procedures should appear more
prominently on the Parliament’s website under a heading such as ‘Information on
protected disclosures (whistleblowing).’

Further, the present web page on disclosures only provides a very limited
explanation of the function of the PD Act 2012 (Vic), who can make a disclosure,
whose conduct can be the subject of a disclosure and how disclosures can be
made. The web page should provide better context for a member of the public in

Xi PD Act 2012 (Vic) s 65(3).

xii See, respectively, the following Parliament of Victoria website pages: <www.parliament.vic.gov.au/publications>,
<www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

xiii See Parliament of Victoria, <www.parliament.vic.gov.au/images/Protected_Disclosure_Procedures_July_2015.
pdf>.
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plain language, specifically mentioning the range of conduct and parliamentary
officials, including MPs, that can be subject to a disclosure as well as how to make
a disclosure. The web page should be reviewed and updated regularly, as needed.
Parliament should also provide a downloadable factsheet on the PD Act 2012 (Vic)
and Parliament’s procedures.

The welfare management provisions of the PD Act 20712 (Vic)

The provisions in the PD Act 2072 (Vic) with regard to welfare management
are adequate, especially when understood in conjunction with IBAC’s comprehensive
guidelines. (p.136)

The Committee recognises the importance of high quality procedures and
policies on the welfare of whistleblowers as well as an organisational commitment
to provide adequate resources to implement, review and improve them.*" This

is consistent with the relevant best-practice principles. However, the Committee
considers that the provisions in the PD Act 2012 (Vic) with regard to welfare
management are adequate, especially when understood in conjunction with
IBAC’s comprehensive guidelines on welfare management.

Financial assistance for whistleblowers

RECOMMENDATION 18: That the Victorian Government provide financial assistance
to cover the reasonable legal and career-transition costs of whistleblowers who have
suffered harm as the result of making a disclosure. (p.149)

While the Committee considers that the present remedies under the PD Act
2012 (Vic) should be retained, it believes that the Victorian Government
should provide financial assistance to whistleblowers to cover their reasonable
career-transition® and legal costs. The financial assistance program should be
administered by an appropriate government department, with perhaps VCAT
jurisdiction to hear appeals against a denial of assistance within its Review and
Regulation List.

The Committee received evidence that sometimes whistleblowers can no longer
continue to work in their chosen careers. Therefore, the Committee considers that
the proposed financial assistance should cover, not only reasonable legal costs,
but also the reasonable costs of education, training and advice for transition into
a new career if necessary.

Xiv See also Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for
managing internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011); IBAC, Guidelines
for protected disclosure welfare management (October 2016); IBAC, Protected disclosure procedures: a checklist
for entities receiving disclosures (May 2014) 3.

XV See, for example, Blueprint for Free Speech, Protecting whistleblowers in the UK: a new blueprint (no date) 25.
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Conclusion

The Committee has received evidence from a wide range of academics

and stakeholders, including heads of investigating agencies such as IBAC,

the Victorian Ombudsman and the VI, as well as public sector bodies and
whistleblowers. This evidence has reinforced the importance of whistleblowers
to an effective democracy and to ensuring honest, accountable and efficient
public administration.

The evidence has also shown that a substantial proportion of whistleblowers
suffer mistreatment as the result of making a disclosure. The PD Act 2012 (Vic)
recognises that protecting disclosers is vital, both to prevent harm and loss and to
help to ensure that people have the confidence to report wrongdoing in the public
sector in the first place.

This Review of the PD Act 2012 (Vic) has found that, while in many respects it
meets relevant best-practice principles it falls short in some areas. For example,
the threshold for proving a reprisal is too high, the meaning of ‘public body’
needs to be clarified, the issue of misdirected disclosures needs to be addressed
and selected provisions should be clarified and simplified.

However, the Committee does not consider that the PD Act 2012 (Vic) needs to be
repealed and replaced with new legislation. Judicious amendment of the Act will
improve it significantly. The Committee also recognises that the design of the Act
can be enhanced to make it easier to understand and navigate.

Moreover, the Committee understands that many people and bodies will depend
more on information and education explaining the Act than on the Act itself.
IBAC, the Victorian Ombudsman and a range of other public sector bodies have
already produced excellent plain-language resources for the public. There is
scope, however, to enhance digital resources that explain the legislation.

The PD Act 2012 (Vic) plays an essential part in encouraging Victorians to come
forward to report improper conduct in the public sector. The Committee is
confident that the Act can be fine-tuned to further encourage lawful disclosures
about improper conduct in the public sector and to protect, compensate and
support those who make them.

Independent Broad-based Anti-corruption Commission Committee
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‘| Introduction

1.1 The importance of whistleblowing

Whistleblowers play an essential role in exposing corruption, fraud, mismanagement
and other wrongdoing that threaten public health and safety, financial integrity,
human rights, the environment and the rule of law. By disclosing information

about such misdeeds, whistleblowers have helped save countless lives and billions
of dollars in public funds, while preventing emerging scandals and disasters from
worsening.

Whistleblowing is an essential part of any modern democracy.? It contributes to
democratic, honest, open, transparent, well-informed, accountable and efficient
government and public administration.’ Citizens need to be confident, for
example, that government powers and resources are being used lawfully, honestly
and in the public interest.# More specifically, whistleblowing is vital to efforts to
identify, investigate and expose corruption; to subject it to the law; and to prevent
it whenever possible.

Whistleblowing also benefits the organisation being held to account.?
Organisations that are open to, and prepared for, whistleblowing can improve
their governance. Whistleblowing can help an organisation become more open,
transparent and accountable by providing information it can use to improve its
policies, practices and overall performance. For example, whistleblowers can be
part of an early warning system—identifying potential problems, and existing

1 Transparency International, /International principles for whistleblower legislation: best practices for laws to
protect whistleblowers and support whistleblowing in the public interest (2013) 2 (‘Transparency International,
International principles for whistleblower legislation’).

2 Ibid; Paul Latimer and A J Brown, ‘Whistleblower laws: international best practice’ (2008) 31(3) University of
New South Wales Law Journal 766. See also the references cited in n 3, below.

3 Ibid; A J Brown, Nerisa Dozo and Peter Roberts, Whistleblowing processes and procedures—an Australian and
New Zealand snapshot. Preliminary results: Whistling While They Work 2 Survey of Organisational Processes
and Procedures (Griffith University, 2016) 1-4 (‘Brown, Dozo and Roberts, Whistleblowing processes and
procedures’); A J Brown (ed), Whistleblowing in the Australian public sector: enhancing the theory and practice
of internal witness management in public sector organisations (ANU E Press, 2008) (‘Brown, Whistleblowing
in the Australian public sector’); A J Brown, Public interest disclosure legislation in Australia: towards the next
generation—an issues paper (Commonwealth Ombudsman, New South Wales Ombudsman and Queensland
Ombudsman, 2006) (‘Brown, Public interest disclosure legislation in Australia’) Foreword, i; A J Brown and Paul
Latimer, ‘Symbols or substance? Priorities for the reform of Australian public interest disclosure legislation’
(2008) 17(1) Griffith Law Review 223, 223-4 (‘Brown and Latimer, Symbols or substance?’); Paul Latimer and
A J Brown, ‘Whistleblower laws: international best practice’ (2008) 31(3) University of New South Wales Law
Journal 766, 768-9; A J Brown, ‘Towards “ideal” whistleblowing legislation? Some lessons from recent Australian
experience’ (2013) 2(3) E-Journal of International and Comparative Labour Studies 4, 4-13 (‘Brown, Towards
“ideal” whistleblowing legislation?’); Paul Latimer and A J Brown, ‘In whose interest? The need for consistency
in to whom, and about whom, Australian public interest whistleblowers can make protected disclosures’ (2007)
12(2) Deakin Law Review 1,1-4 (‘Latimer and Brown, /n whose interest?"); A J Brown, Wim Vandekerckhove and
Suelette Dreyfus, ‘The relationship between transparency, whistleblowing, and public trust’ in Padideh Ala’l et al
(eds), Research handbook on transparency (Edward Elgar, 2014) 30, 30-32, 34-5, 53-4.

4 United Nations Office on Drugs and Crime (UNODC), The United Nations Convention against Corruption resource
guide on good practices in the protection of reporting persons (2015) 2; Peter Bowden, ‘A comparative analysis
of whistleblower protection’ (Paper presented at the Australian Association for Professional and Applied Ethics,
Adelaide, 28-30 September 2005) 1-3.

5 David Bevan, ‘Whistleblowing: the Queensland experience’ (2002) 33 Australian Institute of Administrative Law
Forum1,1-2.
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systemic problems, and helping to devise prevention strategies.® This is not only
in the public interest, but in the enlightened self-interest of any organisation
wanting to reduce the risk of harm, including financial loss, legal liability,
customer dissatisfaction and reputational damage.” These and related benefits
were recognised in the Foreword to the Australian standard on whistleblower
protection programs for entities AS8004—2003:

A whistleblower protection program is an important element in detecting corrupt,
illegal or other undesirable conduct ... within an entity, and, as such, is a necessary
ingredient in achieving good corporate governance.

An effective whistleblower program can result in—

- more effective compliance with relevant laws;

- more efficient financial management of the entity through, for example, the
reporting of waste and improper tendering processes;

- ahealthier and safer workplace through the reporting of unsafe practices;
« more effective management;
« improved morale within the entity; and

- anenhanced perception and the reality that the entity is taking its governance
obligations seriously.®

Often whistleblowers are employees familiar with their organisation’s policies
and practices who have access to inside knowledge. Consequently they are well
placed to identify corruption and other improper conduct, and how it might have
been covered up.® This not to suggest, however, that whistleblowing by members
of the public cannot be valuable.

Leading studies have shown that the information whistleblowers provide

is generally reliable and valuable. In their seminal study, A J Brown and

his colleagues found, for example, that information from whistleblowers

is more likely to be verified than information from other sources.™® Indeed,

they concluded that whistleblowers are ‘the single most important source of
information for the purposes of uncovering wrongdoing.™ This characterisation
of whistleblowing is also supported by a study carried out by the Association

6 Ibid.

7 Ibid. See also A J Brown and Chris Wheeler, ‘Project findings: an agenda for action’ in Brown, Whistleblowing in
the Australian public sector 289, 289, 298-9.

8 Quoted in Commonwealth, Whistleblower protection: a comprehensive scheme for the Commonwealth public

sector: House of Representatives Standing Committee on Legal and Constitutional Affairs, Parl Paper No 40
(2009) 21-2 (‘Commonwealth, Whistleblower protection (2009)").

9 Indira Carr and David Lewis, ‘Combating corruption through employment law and whistleblower protection’
(2010) 39(1) Industrial Law Journal 52, 52-59; Transparency International Australia, Whistleblowing, Position
paper no 8 (January 2016); Sulette Lombard and Vivienne Brand, ‘Corporate whistleblowing: public lessons
for private disclosure’ (2014) 42 Australian Business Law Review 351, 352; Simon Wolfe et al., Whistleblower
protection rules in G20 countries: the next Action Plan. Public consultation draft. (Blueprint for Free Speech, The
University of Melbourne, Griffith University, Transparency International Australia, 2014) 1,10-11; A J Brown and
Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 1, 8-14.

10 A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 261, 296. See also Brown, Towards ‘ideal’ whistleblowing
legislation?.

n Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 261, 296.
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of Certified Fraud Examiners in 2014." It found that more than 40% of frauds
uncovered were detected through internal tip offs—the most common way they
came to light.”

The importance of whistleblowing in combating corruption has also been
recognised in a wide range of international and regional agreements,
understandings, laws, standards and guidelines.™ For example, Article 33 of the
United Nations Convention against Corruption (UNCAC) (2003) provides that

Each State Party shall consider incorporating into its domestic legal system
appropriate measures to provide protection against any unjustified treatment for
any person who reports in good faith and on reasonable grounds to the competent
authorities any facts concerning offences established in accordance with this
Convention.”

Australia is a party to UNCAC and has also participated in the G20’s
anti-corruption efforts, which include the development of best-practice
principles for whistleblower protection legislation.’

Since the high-profile investigations into corruption in Australia in the 1980s

and 1990s, the vital role of whistleblowing has been recognised in a wide range

of federal and state inquiries.” Victorian governments have also acknowledged
the critical part whistleblowing plays in detecting and combating corruption, and

12 Association of Fraud Examiners, Report to the nations on occupational fraud and abuse: 2014 Global Fraud
Survey (2014).

13 Ibid 4.

14 UNODC, The United Nations Convention against Corruption resource guide on good practices in the protection of
reporting persons (2015), especially 89-91; Simon Wolfe et al, Breaking the silence: strengths and weaknesses in
G20 whistleblower protection laws (Blueprint for Free Speech, 2015) 2 (referring to standards and guidelines for
whistleblower protection legislation produced by the Organisation for Economic Cooperation and Development
(OECD), Council of Europe, Organization of American States, Government Accountability Project and
Transparency International).

15 Quoted in UNODC, The United Nations Convention against Corruption resource guide on good practices in the
protection of reporting persons (2015) 95 (see also Articles 8 and 13 of UNCAC, extracted at 95-6).

16 UNODC, United Nations Convention against Corruption: signature and ratification status as of 12 December
2016 (21 December 2016) <www.unodc.org/unodc/en/treaties/CAC/signatories.html>; Wolfe et al, Breaking the
silence: strengths and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, 2015) 26-8.
See also Cat Barker, Australia’s performance against anti-corruption treaty reviewed (9 July 2012), Parliament
of Australia <www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/
FlagPost/2012/July/Australias_performance_against_Anti-corruption_treaty_reviewed>.

17 Parliamentary Library, Parliament of Australia, ‘Whistleblowing in Australia—transparency, accountability
... but, above all, the truth’ (2005) 31 Research Note 1; Olivia Dixon, ‘Honesty without fear? Whistleblower
anti-retaliation protections in corporate codes of conduct’ (2016) 40(1) Melbourne University Law Review 168,
170. See, for example, Electoral and Administrative Review Commission [Queensland], Report on protection of
whistleblowers (1991); Senate Select Committee on Public Interest Whistleblowing, Parliament of Australia, /n the
public interest (1994) (‘Commonwealth, /n the public interest (1994)’); Commonwealth, Whistleblower protection
(2009); Senate Economics References Committee, Parliament of Australia, Corporate whistleblowing in
Australia: ending corporate Australia’s cultures of silence: Senate Economic References Committee issues paper:
Inquiry into the Implications of Financial Advice Reforms (2016) (‘Commonwealth, Corporate whistleblowing in
Australia (2016)’); Philip Moss, Review of the Public Interest Disclosure Act 2013 [Cth] (2016); NSW Ombudsman,
Oversight of the Public Interest Disclosures Act 1994: annual report 2014-2015 (2016); Department of the Chief
Minister, Northern Territory Government, Anti-Corruption, Integrity and Misconduct Commission Inquiry: final
report (2016); Queensland Ombudsman, A review of the Public Interest Disclosure Act 2010: issues paper (2015);
Commonwealth Parliamentary Joint Committee on Corporations and Financial Services, Parliament of Australia,
Inquiry into Whistleblower Protections in the Corporate, Public and Not-for-profit sectors (due to report by
30 June 2017) <www.aph.gov.au/Parliamentary_Business/Committees/Joint/Corporations_and_Financial_
Services/WhistleblowerProtections>. The Victorian Department of Premier and Cabinet is also reviewing aspects
of the state’s integrity system, some of which bear on whistleblowing—see Department of Premier and Cabinet,
Community consultation on IBAC, the Victorian Ombudsman and the Auditor-General (21 December 2016)
<www.dpc.vic.gov.au/index.php/news-publications/ibac-discussion-paper>.
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1.2

thus in improving the integrity of the public sector. This has been reflected in a
range of Victorian inquiries and in the development and refinement of integrity
laws. These include legal developments with respect to the Auditor-General,

the Victorian Ombudsman, the Office of Police Integrity and its broad-based
successor, IBAC, and the Victorian Inspectorate (VI).® Whilst this history

will not be covered here, it is important to note that ‘protected disclosures’
(whistleblowing) are recognised under the law in order to encourage the reporting
of improper conduct by protecting whistleblowers from retaliatory action.”

Defining whistleblowing

The most commonly accepted definition of whistleblowing is ‘disclosure by
organisation members (former or current) of illegal, immoral or illegitimate
practices under the control of their employers, to persons or organisations

that may be able to effect action.’?® This definition was used by Professor A J
Brown and his colleagues in their Whistling While They Work (WWTW) research
project, one of the largest investigations into whistleblowing ever undertaken in
the world.?

Under this definition, disclosers can only be considered whistleblowers if

they are a current or former member of the organisation that is the subject

of the disclosure.?? In Brown’s view, only these kinds of insiders will have
distinctively valuable knowledge, experience and access to information about
the organisation.? Outsiders such as customers, clients and public complainants
will not.?* In addition, it is as an insider that the conflicting pressures of loyalty,
peer pressure and potential reprisals are most likely to be brought to bear—all
acting as disincentives to the disclosure of wrongdoing.?® Thus, according to

this view, it is a discloser’s membership of an organisation that makes what they

18 For accounts of the history of integrity agencies and whistleblowing laws in Victoria up to 2012, when the new
whistleblowing legislation (Protected Disclosure Act 2012 (Vic) (‘PD Act 2012 (Vic)’)) was passed, see: Victoria,
Strengthening Victoria’s key anti-corruption agencies?: IBAC Committee, Parl Paper No 126 (2016) 20-2 (‘IBAC
Committee, Strengthening Victoria’s key anti-corruption agencies? (2016)’); Catriona Ross, Bronwen Merner and
Adam Delacorn, ‘Independent Broad-based Anti-corruption Commission Bill 2017" (Current Issues Brief No 1),
Parliamentary Library Research Service, Victoria (2011) 1-9; Stephen Charles, ‘Is the High Court helping to fight
corruption?’ [Winter 2016] 159 Victorian Bar News 61; William De Maria, ‘The Victorian Whistleblower Protection
Act: patting the paws of corruption?’ (Seminar Paper, Department of Business Law and Taxation, Monash
University, 3 May 2002); and Adriana Orifici and Tamsin Webster, ‘A new whistle at work’ (2013) 87(1) Law
Institute Journal 30.

19 PD Act 2012 (Vic) s 1.

20 A J Brown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 1, 8
(quoting M P Nicelli and J P Near’s definition).

21 John McMillan, Bruce Barbour and Robert Needham et al, ‘Foreword’ in Brown, Whistleblowing in the Australian
public sector ix. It should be noted, however, that the study did not gather data from Victoria (‘Summary’ in
Brown, Whistleblowing in the Australian public sector xxi, xxii).

22 Ibid 8-10. Although Brown and Paul Latimer relax this requirement by recognising contractors with an
organisation, and employees of those contractors, as potential whistleblowers—see Brown and Latimer, Symbols
or substance? 230-1.

23 A J Brown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 1, 8-10
24 Ibid 10.
25 Ibid 9.
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disclose so valuable and exposes them to the risk of retaliation.?® Versions of this
definition have been endorsed by a number of Australian parliamentary inquiries
and papers.?

However, there are contending perspectives and evidence regarding this
definition. This report qualifies the definition to read ‘whistleblowing is
disclosure by any person of illegal, immoral or illegitimate practices to persons or
organisations that may be able to effect action.’ This revised definition recognises
whistleblowing by outsiders, which reflects the legal position in Victoria,
Queensland, South Australia, Western Australia, the Australian Capital Territory
and the Northern Territory.?® In these jurisdictions a discloser is not required to
be a member or former member of the organisation they are making a disclosure
about. They are not required, for instance, to be a public official—any member

of the public can blow the whistle. Under the Protected Disclosure Act 2012 (Vic)
(‘PD Act 2012 (Vic)’), ‘a natural person’ may make a disclosure about a person’s,
public officer’s or public body’s engagement in improper conduct.?®

This broader definition of whistleblowing, that encompasses disclosures by
outsiders, properly recognises that insiders are not the only valuable sources

of information about wrongdoing within organisations. If being inside an
organisation can give a whistleblower distinctive advantages, so can being
outside it. Outsider whistleblowers can sometimes see things an insider cannot.
For example, the patient who sees another patient being mistreated by a nurse,
the passenger who suspects that a pilot is intoxicated or the passer-by who
witnesses a construction worker dumping toxic waste in a river. In emergency
situations—such as imminent security threats, environmental disasters or health
crises—the role of outsider whistleblowers could be even more important.

In addition, there is the possibility that insiders will have adopted at least some
of the values of the organisation they work for. These values may have become
warped over time so that various forms of wrongdoing have become normalised
and almost invisible to employees.3° It would be surprising if this were not the
case, for instance, in an organisation in which corrupt practices are widespread.
Even if an insider recognises the wrongdoing, the peer pressure to stay silent

26 A J Brown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 8-10;
Brown and Latimer, Symbols or substance? 230-1; Paul Latimer and A J Brown, ‘Whistleblower laws: international
best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 768; Brown, Towards ‘ideal’
whistleblowing legislation? 6-8; Latimer and Brown, /n whose interest? 2-3; Brown, Public interest disclosure
legislation in Australia iv, 8-13.

27 See, for example, Commonwealth, Corporate whistleblowing in Australia (2016) 7; Senate Economic References
Committee, Performance of the Australian Securities and Investments Commission (2014) (‘Commonwealth,
Performance of the Australian Securities and Investments Commission (2014)") 197; Department of Justice,
Tasmania, Strengthening trust in government—the spotlight on improper conduct. Review of the Public Interest
Disclosures Act 2002 Directions Paper (2009) (‘Tasmania, Strengthening trust in government (2009)’) 13-15.

28 PD Act 2012 (Vic) s 9(1); Public Interest Disclosure Act 2010 (Qld) ss 12-13; Whistleblowers Protection Act 1993
(SA) s 5; Public Interest Disclosure Act 2003 (WA) s 5(1); Public Interest Disclosure Act 2012 (ACT) s 14; Public
Interest Disclosure Act (NT) s 10(1).

29 PD Act 2012 (Vic) s 9(D).

30 See, for example, J S Nelson, ‘The normalization of corruption’ [2016] Journal of Management Inquiry 1; Vikas
Anand, Blake E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of corruption
in organizations’ (2004) 18(2) Academy of Management Executive 39; Alison Taylor, ‘What do corrupt firms have
in common? Red flags of corruption in organizational culture’ [April 2016] Center for the Advancement of Public
Integrity, Columbia Law School, Integrity in Brief Series 1; Marie Hutchinson et al, ““The worse you behave, the
more you seem, to be rewarded” (2009) 21 Employee Responsibilities and Rights Journal 213.
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can be overwhelming. Sometimes an insider’s frustration and disillusionment
in the face of repeated attempts to raise concerns within an organisation
about wrongdoing can also play a part.3 Given these possibilities, the different
perspectives and relative freedom of outsider whistleblowers are an important
addition to the information insiders can supply.

The value of ‘external tip-offs’ from outsider whistleblowers has been
demonstrated in a number of studies:

« A 2010 global report by PricewaterhouseCoopers (PwC) on fraud in the
public sector found that 14% of fraud cases had been detected due to external
tip-offs.

«  PwC’s Global Economic Crime Survey in 2011 found that 7% of corporate
fraud cases were discovered due to external tip-offs.

« The 2014 Report to the Nations on Occupational Fraud Abuse by The
Association of Certified Fraud Examiners found that more than half the
tip-offs came from non-employees.

«  KPMG’s 2011 examination of fraud investigations in Europe, the Middle East,
the Americas, and Asia and the Pacific reported that 14% of tip-offs were
from anonymous sources and 8% from customers or suppliers.3?

Moreover, a broader definition of whistleblowing that includes outsider
whistleblowers has been recognised by a number of official inquiries,
non-government organisations (NGOs) and international guidelines. For
example, in 1994 the Australian Senate Select Committee on Public Interest
Whistleblowing adopted

as broad a definition as possible to include disclosures by people from within or
outside the organisation in which the wrongdoing occurred and embracing a wide
range of activities to constitute wrongdoing.3?

It recommended that ‘any person’ be able to make such disclosures.3* The
pioneering 1991 Report on Protection of Whistleblowers by the Queensland
Electoral and Administrative Review Commission also defined whistleblowing
broadly—a whistleblower is ‘a person who discloses wrongdoing to another
person, whether within or outside the organisation in which the wrongdoing has
occurred.’s® It further concluded that there was

no compelling reason why greater protection should be offered to persons who
report wrongdoing by their employer than is available to any person ... who reports
illegal conduct of any nature to an appropriate law enforcement authority, whether
it be the police or a government agency responsible for administering regulatory

31 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxv; A J Brown and Marika Donkin,
‘Introduction’ in Brown, Whistleblowing in the Australian public sector 9-10.

32 Cited in UNODC, The United Nations Convention against Corruption resource guide on good practices in the
protection of reporting persons (2015) 3-5.

33 Commonwealth, /n the public interest (1994) xiii. See also the references cited in n 30, above.

34 Ibid xviii.

35 Electoral and Administrative Review Commission [Queensland], Report on protection of whistleblowers (1991) 14
(emphasis in original); Commonwealth, /n the public interest (1994) 7.
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laws e.g. anti-pollution legislation. ... [The] Commission can see no warrant for
arbitrarily limiting the availability of statutory protections to encourage the reporting
of illegal conduct ... [They] should be available for whatever incentive they can
provide to encourage any person to assist law enforcement authorities with their
difficult tasks.%®

The advocacy organisation Whistleblowers Australia has taken the same view.%”
The Law Institute of Victoria has also supported the broad approach, noting that
people outside a public sector organisation can have valuable information about
possible wrongdoing within it:

There will be situations where outsiders will be best placed to initiate and provide
the pertinent evidence substantiating an allegation of serious wrongdoing ... For
example, there are many persons working in the private and charitable sectors that
can become aware of maladministration and be in a position to make a disclosure.3®

Importantly, the United Nations Office on Drugs and Crime (UNODC), has taken

a broad approach, although it uses the term ‘reporting persons.’* UNODC has
emphasised that combating corruption effectively ‘requires a commitment

from the whole of society’ and that ‘a range of persons and institutions—from
members of the public, to companies and non-governmental organizations—are
in a position to report corruption to competent authorities, and that they can all
be sources of important information.*° These principles underpin the relevant
UN treaty, UNCAC. The role of members of the public as whistleblowers, for
example, is recognised in Article 13 of UNCAC, and Article 33 provides, as we have
seen, that:

Each State Party shall consider incorporating into its domestic legal system
appropriate measures to provide protection against any unjustified treatment for
any person who reports in good faith and on reasonable grounds to the competent
authorities any facts concerning offences established in accordance with this
Convention.*

The broad definition of whistleblowing also aligns well with IBAC’s functions
in relation to identifying, investigating, exposing and preventing corruption.*?
Consistent with its legislative functions, IBAC has invested heavily in educating

36 Electoral and Administrative Review Commission [Queensland], Report on protection of whistleblowers (1991) 14;
Commonwealth, In the public interest (1994) 8. See also Peter Bowden, ‘A comparative analysis of whistleblower
protection’ (Paper presented at the Australian Association for Professional and Applied Ethics, Adelaide, 28-30
September 2005) 2.

37 Commonwealth, Whistleblower protection (2009) 34.
38 Quoted in ibid 36.

39 UNODC, The United Nations Convention against Corruption resource guide on good practices in the protection of
reporting persons (2015) 9.

40 Ibid 1, 3.
41 Ibid 6-7, 95-6 (extracts from UNCAC).

42 Independent Broad-based Anti-Corruption Act 2011 (Vic) (‘IBAC Act 2011 (Vic)’). The Victorian Public Sector
Commission (VPSC), which promotes good governance in the Victorian public sector, takes a similarly broad
approach—see VPSC, Protected disclosures procedures (2017) <vpsc.vic.gov.au/about-vpsc/protected-
disclosures-procedures> and VPSC, Legislative framework: the Public Sector Administration Act 2004
(2017) <vpsc.vic.gov.au/about-vpsc/legislative-framework-the-public-administration-act-2004>. This is also
the case with Victoria Police: Victoria Police, Guidelines for making, handling and investigating protected
disclosures (2014).

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 7




Chapter 1 Introduction

1.3

members of the public about the nature of corruption and other public sector
wrongdoing, where they can report it and what protections might be available
to them.*®

This broad definition is consistent with current Victorian law, recognises the
value of external tip-offs and advances IBAC’s broad functions of identifying,
investigating, exposing and preventing corruption.

The purpose of this report

Given the importance of whistleblowing in combating corruption, whistleblowing
was raised with the Committee as part of its review of the legislation introduced
in December 2015 to strengthen Victoria’s integrity system. In undertaking that
review, the Committee received evidence regarding the nature and operation of
the state’s protected disclosure regime.** This evidence raised a number of issues
concerning the effective operation of the regime, including:

- inflexible legislative requirements regarding which particular body a
discloser must initially disclose to

« uncertainty about when Victoria Police must notify IBAC of complaints
about police officers, and if and when Victoria Police can start its own
investigation into them

- the treatment of all complaints by police about police as protected
disclosures

« how easily disclosers can get support

- the handling of complaints and disclosures about the conduct of Victorian
Members of Parliament (MPs)

- thelimited range of bodies IBAC can refer protected disclosure complaints to
for investigation

- theinability of IBAC to ‘park’ or ‘suspend’ complaints for a reasonable
period while, for example, it monitors the progress of investigations by
other bodies.*

43 On IBAC’s educative and preventive functions, see IBAC Act 2071 (Vic) ss 8, 15. See also IBAC Committee,
Strengthening Victoria’s key anti-corruption agencies? (2016) 22-5; Victoria, The performance of the
Independent Broad-based Anti-corruption Commission and the Victorian Inspectorate, 2015/16: IBAC
Committee, Parl Paper No 234 (2016) 11-15; IBAC, Victorian Ombudsman and Victorian Auditor-General’s Office,
Safequarding integrity: a guide to the integrity system in Victoria (2016) 1, 7,14-25 (‘IBAC, Victorian Ombudsman
and Victorian Auditor-General’s Office, Safeguarding integrity’); IBAC, Annual Report 2015/2016 (2016) 29-38;
IBAC, Thinking of making a protected disclosure? (2014) <www.ibac.vic.gov.au/docs/default-source/education-
resources/thinking-of-making-a-protected-disclosure-information-sheet.pdf>. IBAC is running a community
anti-corruption campaign with the tag line ‘When something’s not right. Report it.’—see Groundbreaking
anti-corruption community campaign starts today (2016) <www.ibac.vic.gov.au/news-and-features/article/
ground-breaking-anti-corruption-community-campaign-starts-today>.

44 Integrity and Accountability Legislation Amendment (A Stronger System) Bill 2015 (Vic); IBAC Committee,
Strengthening Victoria’s key anti-corruption agencies? (2016).

45 IBAC Committee, Strengthening Victoria’s key anti-corruption agencies? (2016) xiii, 66-75, 78-9, 96.
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In response to these issues, the Committee also determined to undertake a review
of the Act.*¢

In undertaking this work, the Committee received submissions from individuals,
groups and organisations in relation to the following questions:

«  What works well in the current PD Act 2012 (Vic)?
« What are some of the challenges with the PD Act 2012 (Vic)?

- Are the provisions relating to assessment and investigation of protected
disclosure complaints appropriate or should alternatives be considered?

« Isthe type of conduct that can be disclosed under the PD Act 2012 (Vic)
appropriate or should it be expanded?

- Are the current confidentiality and secrecy provisions effective? What are the
advantages and disadvantages?

« Are the protections for individuals from detrimental or retributive action
sufficient? Should they be changed?

The Committee also notes the work of the Government concerning its broad,
ongoing review of Victoria’s integrity system®

In addressing the key issues in this Review, the Committee has sought to apply
best-practice principles regarding the nature and operation of whistleblower laws,
drawing on interstate and international experience.*® While the Committee found
that the Victorian regime, and the PD Act 2012 (Vic) in particular, conforms to a
number of the best-practice principles, it has identified a number of ways it might
be improved.

1.4 The scope of this report

Since this Review has focused on the PD Act 2012 (Vic) and related state
legislation, this report discusses federal legislation only where it is useful to
debates about the Victorian protected disclosure regime.

In addition, since the Victorian legislation focuses on complaints and disclosures
about corruption and other improper conduct in the public sector, this report
devotes very little attention to the private sector. Whistleblowers making
disclosures about wrongdoing in the private sector are given some protection

46 Under the Parliamentary Committees Act 2003 (Vic), s 12A, the Committee’s functions include monitoring and
reviewing the performance by IBAC and the VI of their respective duties and functions, and reporting to the
Parliament of Victoria on any matter in connection with them.

47 Department of Premier and Cabinet, Community consultation on IBAC, the Victorian Ombudsman and the
Auditor-General (21 December 2016) <www.dpc.vic.gov.au/index.php/news-publications/ibac-discussion-paper>.

48 The best-practice principles are discussed in section 1.7.8 in this chapter.
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through a patchwork of federal legislation.*® However, where there were lessons
to be learnt from the private sector, the Committee has evaluated their relevance
to Victoria.

Finally, while the report addresses some of the key concerns about disclosures
and complaints regarding Victoria Police, they are not dealt with in depth. Later
this year the Committee will inquire into the oversight of complaints about
Victoria Police, and relevant concerns regarding disclosures about police will be
more fully considered then.

The need to protect whistleblowers

The risk of whistleblowers suffering reprisals for exposing wrongdoing is well
recognised.? Indeed, protecting whistleblowers from the harm of reprisal action
is a key rationale for whistleblower legislation. One of the main purposes of the
PD Act 2012 (Vic), for example, is to protect from reprisal persons who make
disclosures about ‘improper conduct by public officers, public bodies and other
persons.’” Whistleblowers often lose their jobs, experience financial hardships
and suffer health problems. Some whistleblowers will not be able to work in
their chosen careers again. These practical impacts make the protection of
whistleblowers even more important.5?

49 The main Acts are the Corporations Act 2001 (Cth), Part 9.4AAA, the Fair Work Act 2009 (Cth) and the Fair
Work (Registered Organisations) Act 2009 (Cth) (as amended by the Fair Work (Registered Organisations) Act
2076 (Cth)). These are supplemented by protections in other legislation, including the Banking Act 1959 (Cth),
Life Insurance Act 1995 (Cth), Superannuation Industry (Supervision) Act 1993 (Cth) and Insurance Act 1973
(Cth)—see Olivia Dixon, ‘Honesty without fear? Whistleblower anti-retaliation protections in corporate codes
of conduct’ (2016) 40(1) Melbourne University Law Review 168, 168-81; Sulette Lombard and Vivienne Brand,
‘Corporate whistleblowing: public lessons for private disclosure’ (2014) 42 Australian Business Law Review 351;
Commonwealth, Corporate whistleblowing in Australia (2016); Commonwealth, Performance of the Australian
Securities and Investments Commission (2014); Promontory Australia, Review of whistleblowing protection by
Australian banks. Final report of the Australian Bankers’ Association (2016); Simon Wolfe et al, Breaking the
silence: strengths and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, 2015) 27-8.
The Commonwealth Parliamentary Joint Committee on Corporations and Financial Services is currently inquiring
into whistleblowing protections, including in the corporate sector—see Inquiry into Whistleblower Protections
in the Corporate, Public and Not-for-profit sectors (due to report by 30 June 2017) <www.aph.gov.au/
Parliamentary_Business/Committees/Joint/Corporations_and_Financial_Services/WhistleblowerProtections>.

50 See, for example, Brown, Whistleblowing in the public sector, UNODC, The United Nations Convention against
Corruption resource guide on good practices in the protection of reporting persons (2015); Brian Martin, ‘What’s
the meaning of whistleblowing?’ [January 2002] The Whistle 6; Thomas A Faunce and Stephen N C Bolsin,
‘Three Australian whistleblowing sagas: lessons for internal and external regulation’ (2004) 181(1) Medical
Journal of Australia 44; Stephen Bolsin et al, ‘Whistleblowing and patient safety: the patient’s or the profession’s
interests at stake?’ (2011) 104 Journal of the Royal Society of Medicine 278; K Jean Lennane, ““Whistleblowing”:
a health issue’ (1993) British Medical Journal 667; Commonwealth, /n the public interest (1994) 60-75;
Whistleblowers Australia, undated submission to the Moss review, 2016—Philip Moss, Review of the Public
Interest Disclosure Act 2013 [Cth] (2016); Sonja R Cleary and Kerrie E Doyle, ‘Whistleblowing need not occur if
internal voices are heard: from the deaf effect to hearer courage’ (2016) 5(1) International Journal of Health and
Policy Management 59; Dr Inez Dussuyer, Professor Anona Armstrong AM, Dr Kumi Heenetigala and Dr Russell
Smith, College of Law & Justice, Victoria University, Submission, 27 July 2016; Inez Dussuyer et al, Preventing
victimisation of whistleblowers (Victoria University, 2016); Philip Moss, Review of the Public Interest Disclosure
Act 2013 [Cth] (2016) 6, 8, 15, 17, 53-60; Brian Martin, ‘Research that whistleblowers want—and what they need’
in A J Brown et al (eds), /nternational handbook on whistleblowing research (Edward Elgar, 2014) 497.

51 PD Act 2012 (Vic) s 1.
52 See the discussion in Chapter 5 of this report.
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1.5.1 The incidence of mistreatment of whistleblowers and general
negative impacts

As noted earlier, the WWTW study was one of the largest conducted in the
world. By gathering and analysing extensive empirical data relating to public
sector whistleblowers in Australia it sought to evaluate the accuracy of common
perceptions of whistleblowers’ experience.> Moreovetr, since the protection and
support of whistleblowers against reprisals are key rationales for whistleblowing
schemes, the study aimed to identify the incidence of the mistreatment of
whistleblowers and other negative impacts.

The WWTW research project distinguishes the ‘deliberate mistreatment’ of a
whistleblower in response to a disclosure—that might, for example, amount to a
reprisal under relevant laws—from the general negative impacts a whistleblower
could experience, such as increased stress and anxiety.>

Mistreatment

While the WWTW study has challenged the stereotype that the vast majority of
whistleblowers will be mistreated by their organisation, it found that the risk

of mistreatment remains significant.>> The WWTW study gathered data from
7663 people employed as public officials in Commonwealth, New South Wales,
Queensland and Western Australian organisations.>® This was supplemented by
a range of other surveys, including surveys of managers and ‘case-handlers’ (who
dealt with reported wrongdoing).>’

While the survey of the 7663 public official employees showed that ‘78 per cent of
... whistleblowers said they were treated either well or the same by management
and co-workers in their organisation as a result of reporting,’ 22 per cent ‘said they
were treated badly by management and/or co-workers.’>8

One of the limitations noted in the WWTW report was that the employee survey
only gathered data from current, not former, employees.* It is plausible to

think that at least some former employees will have left their organisation after
blowing the whistle made continued employment there intolerable.®® The WWTW

53 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxvii-xxviii; A J Brown and Marika Donkin,
‘Introduction’ in Brown, Whistleblowing in the Australian public sector 1-8.

54 Brown, Whistleblowing in the Australian public sector xxvii-xxviii; Rodney Smith and A J Brown, ‘The good, the
bad and the ugly: whistleblowing outcomes’ in Brown, Whistleblowing in the Australian public sector 109, 109-11,
127-34.

55 Brown, Whistleblowing in the Australian public sector xxvii-xxviii; Rodney Smith and A J Brown, ‘The good, the
bad and the ugly: whistleblowing outcomes’ in Brown, Whistleblowing in the Australian public sector 109, 109-11,
127-34.

56 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxii.

57 Ibid xvii, xxii.

58 Ibid xxvii.
59 Ibid.
60 Ibid.
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study took this limitation into account and concluded that ‘the total proportion
of whistleblowers experiencing mistreatment would be unlikely to exceed
30 per cent.’®

The WWTW study also showed that managers are more likely than co-workers to
mistreat whistleblowers:

Eighteen per cent of whistleblowers indicated they were treated badly by
management, compared with 9 per cent of whistleblowers who indicated they were
treated badly by co-workers (with 5 per cent indicating they were treated badly

by both).6?

The WWTW report concluded that

there was a greatly reduced likelihood that an employee would report wrongdoing
if they assessed it to be caused by their supervisor or other managers, with fear of
reprisal emerging as an extra strong reason for not reporting in these circumstances
... [In] practice, it is indeed management reaction that poses the greatest potential
problem for whistleblowers.53

This data has important implications for the protection and support of
whistleblowers making internal disclosures within their organisations. It
demonstrates that employees cannot always rely on protection and support
from their managers when they blow the whistle on wrongdoing within their
organisations.54

General negative impacts

Even if a whistleblower is not deliberately mistreated, blowing the whistle is often
an unpleasant experience that can lead to severe negative impacts on workplace
conditions, health, relationships, finances and employment prospects. If the
whistleblower is being deliberately mistreated these impacts will be even more
damaging.®® Further, in practice it will sometimes be difficult to disentangle
‘mistreatment’ from ‘general negative impacts’ given the sophisticated, ingenious
and subtle forms that deliberate mistreatment can take.5¢

The WWTW study found that ‘approximately 62 per cent of all whistleblower
respondents’ experienced increased stress, with around 43% ‘suffering extreme
stress.’®” The likelihood of whistleblowers experiencing increased stress was also

61 Ibid.
62 Ibid.

63 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 125.

64 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxiv-xxv, xxix; A J Brown and Jane Olsen,
‘Whistleblower mistreatment: identifying the risks’ in Brown, Whistleblowing in the Australian public sector
137,152. These issues are further discussed in Chapter 5 of this report, which concerns the protection of
whistleblowers.

65 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxviii; Rodney Smith and A J Brown, ‘The
good, the bad and the ugly: whistleblowing outcomes’ in Brown, Whistleblowing in the Australian public sector
11,128-9,131-4.

66 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 128-9.

67 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxviii.
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recognised by the managers and case-handlers surveyed. Fifty-four per cent of
them believed whistleblowers “often” or “always” experienced “emotional, social,
physical or financial” problems’ due to reporting wrongdoing.®

1.5.2 The nature of mistreatment and general negative impacts

Mistreatment

The WWTW study found that a whistleblower who was mistreated was likely to
suffer from a number of forms of mistreatment. These forms of mistreatment
were designed to have a cumulative impact, to make the whistleblower feel
increasingly uncomfortable at work.5°

According to the study, the most common forms of mistreatment of
whistleblowers were:

« ‘threats’

« ‘intimidation’

«  ‘torment’

« ‘undermining of authority’

- ‘heavier scrutiny of work’

« ‘questioning of motives’

« ‘unsafe or humiliating work’

+ ‘being made to work with wrongdoers.’7°
The WWTW report noted that these kinds of reprisals can be carried out
‘more or less surreptitiously and without formal change to the status of the
whistleblower.””' They are also difficult to prove—some of these reprisals, for

example, might be disguised as legitimate performance management of the
whistleblower.”? The report concludes that the survey results

show that when bad treatment does occur, or is perceived to occur, it is unlikely to
involve a single decisive blow such as a sacking or demotion and is more likely to
involve a series of smaller blows over time.”3

68 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxviii; Rodney Smith and A J Brown, ‘The
good, the bad and the ugly: whistleblowing outcomes’ in Brown, Whistleblowing in the Australian public sector
111,133. See also Inez Dussuyer et al, Preventing victimisation of whistleblowers (Victoria University, 2016).

69 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 128.

70 Ibid.
v Ibid.

72 ‘Summary’ in Brown, Whistleblowing in the public sector xxviii; Rodney Smith and A J Brown, ‘The good, the bad
and the ugly: whistleblowing outcomes’ in Brown, Whistleblowing in the Australian public sector 134-5.

73 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 129.
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General negative impacts

The WWTW study also found that even whistleblowers who were treated well by
their organisation experienced ‘more negative feelings’ as a result of reporting
wrongdoing.” The study revealed that the ‘average whistleblower felt decreased
trust, disempowerment, betrayal, persecution, frustration, increased stress,
anxiety, increased mood swings, withdrawal from others, decreased self-worth
and decreased self-esteem.”> These findings are well supported in the literature
and in the firsthand accounts of many whistleblowers.”®

While not every whistleblower will be mistreated, the evidence suggests that a
significant proportion will, and most will find the experience stressful. Moreover,
fear of mistreatment predictably deters many potential whistleblowers from
reporting wrongdoing. The WWTW study also shows that whistleblowers who
have been mistreated after reporting wrongdoing are less likely to report any
future wrongdoing they might see in their organisation.

The need for protection

There are two main reasons to protect whistleblowers: first, to protect
whistleblowers from a range of harms, and, second, to encourage the reporting of
wrongdoing. As noted earlier, whistleblowing makes an important contribution
to the identification and combating of corruption, and hence to integrity in

the political system and economy. The WWTW project has emphasised the
importance of an ‘if in doubt, report’ culture within public sector.”” Without a
reasonable assurance that whistleblowers will receive the protection of the law
and the support of their organisation that culture will not be established and
maintained. The WWTW study found that

The main reasons for not reporting, given by respondents who did not report, were a
belief that no action would be taken or a fear of reprisal, or that management would
not protect them from reprisal, especially in circumstances in which the perceived
wrongdoers included managers ... [The] best ways to ensure staff will speak up

are by demonstrating that if wrongdoing is reported, something will be done and
whistleblowers will be supported.’®

74 Ibid 131.
75 Ibid 133.

76 See, for example, Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide
for managing internal reporting in public sector organisations (ANU E Press, 2011) 80; Blueprint for Free Speech
prizewinner stories: <www.blueprintprize.org>; Inez Dussuyer et al, Preventing victimisation of whistleblowers
(Victoria University, 2016); Brian Martin, ‘Research that whistleblowers want—and what they need’ in A J Brown
et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 497; Sonja Cleary, Nurse
whistleblowers in Australian hospitals: a critical case study (PhD Thesis, Deakin University, 2014); Kathrine Grover,
An Australian whistleblowing experience in healthcare: a study of six women from the New South Wales public
health system who were labelled by the media as whistleblower nurses (PhD Thesis, University of New England,
2012); Sally McDonald, Reporting misconduct: a descriptive study of whistleblowing in nursing (Master of Nursing
thesis, Edith Cowan University, 1999).

77 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxi.

78 Ibid xxv. See also UNODC, The United Nations Convention against Corruption resource guide on good practices in
the protection of reporting persons (2015) iii, 1-2, 6-7, 45-65.
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Legislation is one important way of protecting and supporting whistleblowers, as
evident in the purposes of the PD Act 2012 (Vic).”®

1.6 Overview of the Victorian whistleblowing system

The central piece of legislation governing Victoria’s whistleblowing system is the
PD Act 2012 (Vic), in conjunction with the principal Acts for IBAC, the Victorian
Inspectorate and the Victorian Ombudsman. The purposes of the PD Act

2012 (Vic) are to ‘encourage and facilitate’ disclosures about ‘improper conduct’
in the public sector and also disclosures about reprisals taken against disclosers.
In addition, the Act protects disclosers from reprisals, ensures the confidentiality
of the disclosures and safeguards the identity of disclosers.® These protections
are subject to a range of qualifications and exceptions.

Among the key features of any whistleblowing system are the requirements
regarding who can disclose, about what, to whom, and with what kinds of
protections and outcomes.®? This section only provides a snapshot of these
characteristics, which are dealt with in more detail in the next chapter.

The PD Act 2012 (Vic) provides that ‘a natural person’ may make a disclosure
about improper conduct on the part of persons, public officers and public
bodies.? Thus, companies or businesses cannot, for example, make a disclosure,
only people.® People can disclose about a wide range of ‘corrupt’ and other
‘improper’ conduct in the public sector.® This includes official conduct of a
public officer or public body that involves ‘substantial mismanagement of public
resources,’ or ‘substantial risk to public health or safety, or ‘substantial risk to the
environment.’®® Disclosures may be made in writing, orally and anonymously.?’
As noted earlier, the PD Act 2012(Vic) is focused on wrongdoing in the public, not
private, sector.

The PD Act 2012 (Vic) prescribes the entities that disclosures can be made to,
including public service bodies and councils, Victoria Police, the Victorian
Ombudsman, IBAC and the Victorian Inspectorate.® A disclosure must be
disclosed to the right entity to comply with the PD Act 2012 (Vic) and be assessed
as a possible protected disclosure.® The Victorian whistleblowing system is a

79 PD Act 2012 (Vic) s 1.
80 IBAC Act 2011 (Vic), VI Act 2011 (Vic) Ombudsman Act 1973 (Vic).
81 PD Act 2012 (Vic) s 1.

82 These characteristics have been examined by academics, such as Professor A J Brown and Associate Professor
Paul Latimer, as well as a wide range of official inquiries—see, for example, the works cited in section 1.1 of this
chapter.

83 PD Act ss 6, 9(1).

84 ‘A company or business cannot itself make a protected disclosure, but its officers or employees can.—IBAC,
Guidelines for making and handling protected disclosures (October 2016) 12.

85 PD Act 2012 (Vic) ss 3 (definitions of ‘corrupt conduct’, ‘improper conduct’ and ‘public sector’), 4, 6.

86 PD Act 2012 (Vic) s 4(2)(F); IBAC, Guidelines for making and handling protected disclosures (October 2016) 12.
87 PD Act 2012 (Vic) s 12.

88 PD Act 2012 (Vic) ss 12-19.

89 PD Act 2012 (Vic) pt 2 div 2; IBAC, Guidelines for making and handling protected disclosures (October 2016)
12-13.
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two-tiered system.®® Under specific conditions, it allows a discloser to make a
disclosure to a public sector body (first tier) and in many cases to an integrity
body directly, such as IBAC (second tier). It does not, however, allow protected
public disclosures, such as to the media (third tier). This issue is examined in
Chapter 4.

If an entity that has received a disclosure considers it ‘may be a protected
disclosure’ it must pass it on (‘notify it’) to IBAC. IBAC then assesses whether
it is a protected disclosure.® The VI, however, assesses any disclosures about
IBAC it has received.®? While this account represents the general position,
some qualifications and exceptions need to be noted—for example, in relation
to disclosures about Members of Parliament (MPs) and some disclosures
about police.*

If IBAC determines that a disclosure is a protected disclosure, known as a
‘protected disclosure complaint’, it must refer it to an authorised entity for
investigation, investigate it itself or dismiss it.>* IBAC can only refer protected
disclosure complaints to one of the following entities: the Chief Commissioner of
Police, the Victorian Ombudsman or the Victorian Inspectorate.®®

Finally, the PD Act 2012 (Vic) aims to protect disclosers by penalising reprisals
(‘detrimental action’) against them. It also penalises unlawful disclosures of the
content of protected disclosures and of the identity of disclosers. In addition, it
provides for civil remedies such as injunctions and damages for harm suffered by
a discloser as a result of detrimental action.®®

The Committee’s Review

The Committee has conducted a comprehensive research process to gain a
thorough understanding of the content, purpose and practical operation of
the PD Act 2012 (Vic). The Committee has also, where appropriate, compared
the PD Act 2012 (Vic) with whistleblowing legislation in other Australian,

and overseas, jurisdictions in order to enhance its understanding of common
problems and the potential solutions to them.

In conducting its work, the Committee has employed a variety of processes and
obtained information through a number of sources, as outlined below.

90 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxv, xxxvii; A J Brown and Marika Donkin,
‘Introduction’ in Brown, Whistleblowing in the Australian public sector 10-11; Brown et al, ‘Best-practice
whistleblowing legislation for the public sector: the key principles’ in Brown, Whistleblowing in the public sector
278-82; A J Brown and Chris Wheeler, ‘Project findings: an agenda for action’ in Brown, Whistleblowing in the
Australian public sector 311; UNODC, The United Nations Convention against Corruption resource guide on good
practices in the protection of reporting persons (2015) 29-31; Wolfe et al, Breaking the silence: strengths and
weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, 2015) 3.

91 PD Act 2012 (Vic) pt 3.

92 PD Act 2012 (Vic) ss 17, 31, 56; IBAC Act 2011 (Vic) s 71; VI Act 2011 (Vic) ss 11,12, 12A.

93 These qualifications and exceptions are discussed briefly in the next chapter. Disclosures regarding MPs are
discussed at length in Chapter 3.

94 IBAC, Guidelines for making and handling protected disclosures (October 2016) 24; IBAC Act 2011 (Vic) s 58.

95 IBAC, Guidelines for making and handling protected disclosures (October 2016) 24; IBAC Act 2011 (Vic) s 73(3).

96 IBAC, Guidelines for making and handling protected disclosures (October 2016) 28-32; PD Act 2012 (Vic) pts 6, 7.
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1.7.1 Literature review and background briefings

The Committee began its investigations by conducting a thorough literature
review. This included an analysis of relevant academic articles and the
consideration of reports of other parliamentary committees on the operation

of protected disclosure legislation within Australia and selected overseas
jurisdictions. The Committee also reviewed principles and policy guidelines from
international organisations such as the OECD, the UNODC and Transparency
International. A Research Officer also attended the Victorian Government
Protected Disclosure Forum organised by IBAC on 6 March 2016.

In addition, the Committee received informal briefings from the Special Minister
of State, the Hon Gavin Jennings MLC, on 15 August 2016 and 20 February 2017.

1.7.2 Written submissions

The Committee called for submissions through an advertisement placed

in The Age on 6 April 2016, and publicised the Review through Twitter. The
Committee also wrote to a number of stakeholders, seeking their input and
participation in the review. The Committee determined to write to academics
with research experience in the area, public sector organisations and the integrity
agencies responsible for carrying out investigations and assessments to provide

it with a thorough and broad understanding of the impact of the PD Act 2012 (Vic)
on different areas of the public sector.

In particular, the Committee sought the views of organisations with different
roles within the current protected disclosure framework. This included
organisations currently able to receive disclosures, those unable to receive
disclosures and a mixture of both large and small organisations. In addition,
integrity agencies involved in the investigation and assessment of protected
disclosures were contacted for their views and expertise in dealing with the
current legislation.

A list of submissions received by the Committee is contained in Appendix 1.

1.7.3 Hearings in Melbourne

The Committee invited a number of individuals who had made submissions to
the review, and other interested parties, to attend closed, in camera or public
hearings. The Committee also invited a number of whistleblowers to give
evidence to the Committee. Closed and public hearings were held on 23 March,
11 April, 23 May, 20 June and 15 August 2016 in Melbourne. In camera hearings
were held in Melbourne on 6 and 20 February and 6 March 2017. A list of hearings
conducted by the Committee is contained in Appendix 2.
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Closed hearings in Sydney

The Committee determined in undertaking its investigations that it was
important to understand other legal approaches to whistleblowing, and how they
might assist in addressing the issues raised with the PD Act 2012 (Vic).

In order to gain a better understanding of these issues, the Committee travelled
to New South Wales to learn more about the operation of its long-established
Public Interest Disclosures Act 1994 (NSW). The Committee conducted closed
hearings with the New South Wales Ombudsman, which is responsible for
promoting awareness of the legislation and monitoring its operation.®’ In
addition, the Committee conducted a closed hearing with the Independent
Commission Against Corruption (ICAC) and met informally with members of the
Parliamentary Committee on the ICAC and of the Parliamentary Committee on
the Ombudsman, the Police Integrity Commission and the Crime Commission. A
list of hearings conducted by the Committee is contained in Appendix 3.

Meetings overseas

Since whistleblower protection laws are vital to an effective integrity system,

the Committee considered that it would gain invaluable information by visiting
overseas jurisdictions. This enabled the Committee to examine a range of
whistleblowing regimes and to ascertain whether any aspects of them could be
usefully introduced in Victoria. Meetings were also conducted with international
organisations such as the OECD, UNODC and Transparency International to
investigate the effectiveness of the whistleblower guidelines and processes

that have been developed to assist member states and countries to implement
whistleblower regimes. A list of the Committee’s overseas meetings is contained
in Appendix 4.

Consultant

Given this is a very complex area of law, the Committee engaged Victorian
barrister-at-law Mr James Catlin to assist with providing advice and with drafting
an initial report.

Stakeholder input into the Review

In carrying out its work, the Committee has drawn upon the views, experience
and expertise of a broad range of people. The submissions, closed and public
hearings, briefings and interstate and overseas meetings have provided valuable
insights into the practical operation of protected disclosure schemes. The insights
of integrity agencies, individuals who work within the current framework and
those with specialised knowledge of the legislative approaches have been crucial.
The Committee gives special thanks to a number of whistleblowers who bravely

97 New South Wales Ombudsman, Public interest disclosures <www.ombo.nsw.gov.au/what-we-do/our-work/
public-interest-disclosures>.
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shared their experiences. The Committee is most appreciative of the time, effort
and valuable contributions that all these individuals and organisations have
made to this Review.

1.7.8 Best-practice principles

In carrying out its investigations for this report, the Committee undertook
research to identify relevant best-practice legislation across Australia and the
world. Both within Australia and abroad, whistleblower legislation varies in form,
structure and available remedies. As Professor A J Brown, the leading researcher
on whistleblowing systems in Australia, has noted, no Australian whistleblowing
law or Bill supplies a single ‘best-practice’ model.?® While each jurisdiction has
enacted some elements of best practice, no Act meets every aspect of it.%°

Due to the divergence of statutory regimes, academic research has focused on the
development of a number of best-practice principles that can be used to design
and review whistleblowing legislation. These principles, outlined in Table 1.1
below, were identified and drawn from the largest study of whistleblowing
conducted in the world during 2007-09, the WWTW project.1°

However, it is important to note that there are a number of other international
best-practice principles and models. For example, Transparency International,
the Organisation for Economic Cooperation and Development (OECD) and the
Group of Twenty (G20) have provided guidance and principles for the creation of
whistleblower legislation.’”!

For the purposes of the work of this Committee, the best-practice principles
of the WWTW project have been used as the main model.'? This is because
the principles came out of an Australian study conducted within the legal,
social and cultural context of the Australian public sector. It has, therefore,
considerable relevance to Victoria. The Committee also notes that these
best-practice principles were developed in conjunction with the ombudsman
of each state, along with the Corruption and Crime Commission in Western

98 A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith University,
Closed Hearing, Melbourne, 23 March 2016.

99 A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith University,
Closed Hearing, Melbourne, 23 March 2016.

100 Brown, Whistleblowing in the Australian public sector.

101 Transparency International, International principles for whistleblower legislation; G20 Anti-Corruption Plan,
Protection of whistleblowers: study on whistleblower protection frameworks. Compendium of best practices and
gquiding principles for legislation (G20 and OECD, no date); Simon Wolfe et al, Whistleblower protection rules in
G20 countries: the next Action Plan. Public consultation draft. (2014); Simon Wolfe et al, Breaking the silence:
strengths and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, 2015).

102  Brown, Whistleblowing in the Australian public sector.
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Australia and the Crime and Corruption Commission in Queensland. However,
the Committee has also reviewed and been informed by other principles relating
to whistleblowing laws.'03

The Committee has reviewed the PD Act 2012 (Vic) with these principles in mind
along with the evidence it has received from a wide range of sources.

Table 1.1 Best-practice legislation—the key principles

Principle Description

1. Objectivesand The objectives of the legislation should be to:

title * support public interest whistleblowing by facilitating the disclosure of wrongdoing

* ensure that public interest disclosures are properly assessed and, where necessary,
investigated and actioned.

» ensure that a person making a public interest disclosure is protected against
detriment and reprisal.

The objectives of the Act should be captured in the long and short title of the
legislation. The title Public Interest Disclosure Act is preferred to the titles Whistleblower
Protection Act or Protected Disclosures Act.

2. Subject matter Legislation should specificy the types of wrongdoing about which a disclosure can be
of disclosure made. These should include all significant wrongdoing or inaction within government
that is contrary to the public interest. This should include:

+ an alleged crime or breach of the law
« official corruption, including abuse of power, breach of trust and conflict of interest
« official misconduct
+ defective administration, including:
- negligence or incompetence

- improper financial management that constitutes a significant waste of public
money or time

- any failure to perform a duty that could result in injury to the public, such as an
unacceptable risk to public safety, health or the environment.

3. Person making A disclosure should qualify as a ‘public interest disclosure’ if either of the following tests
disclosure are satisfied:

* The discloser holds an honest and reasonable belief that the disclosure shows
proscribed wrongdoing (the subjective test).

* The disclosure does show, or tends to show, proscribed wrongdoing, irrespective of
the person’s belief (the objective test).

The motivation or intention of the person making the disclosure should not be relevant,
and they should not be required to make use of a special form.

103  See, for example, Transparency International, /nternational principles for whistleblower legislation; G20
Anti-Corruption Plan, Protection of whistleblowers: study on whistleblower protection frameworks.
Compendium of best practices and guiding principles for legislation (G20 and OECD, no date); Simon Wolfe
et al, Whistleblower protection rules in G20 countries: the next Action Plan. Public consultation draft. (2014);
Simon Wolfe et al, Breaking the silence: strengths and weaknesses in G20 whistleblower protection laws
(Blueprint for Free Speech, 2015); UNODC, The United Nations Convention against Corruption resource guide
on good practices in the protection of reporting persons (2015); Blueprint for Free Speech, Blueprint principles
for whistleblower protection (no date); Tom Devine, International best practices for whistleblower policies
(Government Accountability Project, 2016).
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Principle

Description

4. Receipt of
disclosure

Legislation should permit a disclosure to be made to a variety of different people or
agencies, including:

* the immediate or any higher supervisor of the discloser

* the CEO of the agency

+ any designated unit or person in an agency

* any dedicated hotline, including external hotlines contracted by an agency

« any external agency with jurisdiction over the matter (for example, an ombudsman,
corruption commission, auditor-general or public sector standards commissioner).

5. Recording and
reporting

All disclosures should be formally recorded, noting:
* the time of receipt

* the general subject matter of the disclosure

» how the disclosure was handled.

Recording systems, including required levels of detail, should be consistent with
minimum standards across the public sector (see principle 7, below).

6. Actingona
disclosure

An agency receiving a disclosure should be obliged to:

+ assess that disclosure and take prompt and appropriate action, which can include
investigation or referral to an external agency

» keep the discloser informed—to the extent that this is practicable and reasonable—of
any proposed action, as well as the progress of any action and any outcomes

¢ include in its annual report a summary of the number of disclosures received and
action taken.

7. Oversight
agency

An external agency with responsibility for disclosures should be designated as the
oversight agency for the administration of the legislation. The responsibilities of the
agency should include:

* being notified by agencies of all disclosures, recording how they were dealt with
and resolved

* having the option to provide advice or direction to an agency on how a disclosure
should be handled, to manage an agency’s investigation or to take over an
investigation.

« providing advice or direction to agencies on what steps should be taken to protect
disclosers or to provide remedial action for a discloser who has suffered detriment
due to their disclosure.

* promoting the objectives of the legislation within government and publicly, including
through training and public education

» conducting a public review of the operation of the legislation at least once every
five years.

8. Confidentiality

Disclosures should be received and investigated in private to safeguard, to the
maximum extent possible within the agency’s control, the identity of the discloser.
Disclosures should be able to be made confidentially and, where practical, individual
disclosures should be handled without disclosing the identity of the discloser or even
that a disclosure has been made.

This principle is subject to the need to disclose a person’s identity to other parties, for
example where it is necessary:

« for the effective investigation of a disclosure
* to provide procedural fairness
* to protect a person who has made a disclosure

* to make a public report on how a disclosure was dealt with.

continued overleaf
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Principle

Description

9. Protection of
person making
disclosure

A discloser should be protected against criminal or civil liability, or other detriment, for
making a disclosure to which the legislation applies. For example, the discloser:

» should not be liable to prosecution for breach of a statutory secrecy provision
« should not incur civil liability—for example, for defamation or breach of confidence

+ should not be subject to discipline or other workplace sanction, such as reduction in
salary or position, or termination of employment

» should be entitled to legal redress if they suffer detriment as a result of making the
disclosure.

10. Disclosure
outside an
agency

A disclosure made to a person or body that is not designated by the legislation to
receive disclosures (for example, the media) should be protected in exceptional
circumstances defined in the legislation. Protection should only apply if it is reasonable
in all the circumstances to ensure that the subject matter of the disclosure is effectively
investigated.

11. Agency
responsibility
to ensure
protection

Agencies should be required under the legislation to:

« establish proper internal procedures in the agency for receiving, recording and
investigating disclosures, for protecting disclosers and for safeguarding their privacy

* ensure that their staff are aware of their responsibilities under the legislation,
including to support and protect disclosers

* (onreceiving a disclosure) assess whether a discloser (or anyone else) faces any risk
of detriment or requires special protection as a result

* (where necessary) take all reasonable measures to protect a discloser against
detriment.

+ take remedial action if a discloser suffers detriment as a result of making a disclosure.

It should be the duty of an agency’s senior executives to ensure that these
responsibilities are met by the agency.

12. Remedial
action

When a discloser suffers detriment as a result of a disclosure, the agency (or, failing
that, the oversight agency) to take the following action as necessary to prevent or
remedy the detriment:

» stopping the detrimental action and preventing its recurrence, including through an
injunction

* placing the discloser in the situation they would have been in but for the disclosure—
with their informed consent this might include transferring a discloser to another
equivalent position

+ apologising

* providing compensation, including monetary and non-monetary compensation, for
the detriment suffered

« taking disciplinary or criminal action against any person responsible for the
detriment.

13. Continuing
assessment
and protection

To the extent practicable, the impact on disclosers making disclosures under the
legislation should be assessed on a continuing basis (for example, every two or five
years). This assessment can be conducted by either the agency that to which the
disclosure was made or an appropriate oversight agency.

Source:

Adapted, with only minor modifications, from A J Brown et al, ‘Best-practice whistleblowing legislation for the public

sector: the key principles’ in A J Brown (ed), Whistleblowing in the public sector: enhancing the theory and practice of
internal witness management in public sector organisations (ANU E Press) 261, 261-88 (especially 283-7).

1.8

The structure of this report

An overview of the background to, and current operation of, the PD Act 2012 (Vic)
is provided in Chapter 2. Chapter 3 assesses the coverage of the PD Act 2012 (Vic)
—who under the Act should be able to disclose, about whom, and regarding
what conduct. Chapter 4 addresses issues relating to how to make a disclosure,
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and whether protected public disclosures should be able to be made, such as to
the media. It also discusses how the assessment and investigation of protected
disclosures might be improved. Chapter 5 examines issues relating to the
protection of whistleblowers from reprisals, including concerns over welfare
management and confidentiality requirements. Chapter 6 looks at the issue of
compensation and rewards for whistleblowers, including international reward
models such as ‘qui tam.” Chapter 7 sums up the Committee’s conclusions on
how the Victorian whistleblowing regime should be reformed and also discusses
how Victorians can become better informed and educated about its operation
and processes.

1.9 Conclusion

Whistleblowing makes a significant contribution to a well-functioning democracy
by helping to ensure honest, accountable and efficient public administration.
This chapter has also demonstrated the vital role whistleblowing plays in the
identification, investigation and prevention of corruption and other forms of
wrongdoing. This role has been recognised in international, regional, national
and state laws, standards and guidelines. Victorian governments have also shown
their commitment to whistleblowing legislation.

While the classic definition of a whistleblower is of an insider, a member of an
organisation who has special knowledge about it, the definition of whistleblower
used in this report recognises that outsiders can also contribute valuable
information. This is consistent with the current law in Victoria and aligns well
with IBAC’s public-oriented approach to the reporting of suspected corruption.

As this chapter has shown, whistleblowers need protection. A substantial
proportion of whistleblowers will be mistreated, many by their own managers.
Even whistleblowers who are not mistreated are likely to find the experience
stressful. PD Act 2012 (Vic) is one way of trying to protect whistleblowers

against reprisals, in part by safeguarding their identity and the content of their
disclosures. As IBAC has recognised, and as will be discussed later in this report,
whistleblowers need not only the protection of the law but appropriate support.

In undertaking its review, the Committee has found that the PD Act 2012 (Vic)
conforms in many respects to best-practice principles. But in other respects,
best-practice principles are not being met at all, or there is at least room

for improvement in how they are recognised or implemented within the
whistleblowing system.

The next chapter provides an overview of the background to, and current
operation of, Victoria’s whistleblowing system.
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2 The current operation of the
Protected Disclosure Act
2012 (Vic)

2.1 Introduction

In the late 1980s and 1990s there was increasing recognition in Australia of the
importance of enacting whistleblower protections. This was partly in response
to a series of royal commissions and boards of inquiry into corruption that
emphasised the importance of protecting individuals who had disclosed serious
misconduct and corrupt behaviour.'°4

In particular, the Fitzgerald Inquiry in Queensland highlighted the difficulties
individuals faced in reporting corrupt conduct. This was due to prohibitions

on the disclosure of confidential information obtained in the course of their
employment, particularly in the public service.’®> The report also highlighted
that individuals fearing reprisals needed to be given effective protection.'®® These
findings were further reinforced by the Wood Royal Commission into the New
South Wales Police Service.'” As a result, a series of Bills was introduced by state
governments across Australia, including in Victoria, that aimed to facilitate and
encourage the disclosure of complaints.

As noted in Chapter 1, the Committee received concerns about the effective
operation of Victoria’s protected disclosure system. This chapter briefly discusses
the background to the Protected Disclosure Act 2012 (Vic) (‘PD Act 2012 (Vic)’)

in 2012 and provides an overview of the current Act, including the 2016
amendments,'°® and its operation. Subsequent chapters address the concerns
with the protected disclosure system that were raised with the Committee.

104  For example, the 1996 Wood Royal Commission into the New South Wales Police Force and the 1989 Fitzgerald
Inquiry into Queensland Police—see New South Wales, Royal Commission into the New South Wales Police
Service, Final report—Volume II: Reform (1997); Tony Fitzgerald, Queensland Commission of Inquiry into
Possible Illegal Activities and Associated Police Misconduct (1989). See also Electoral and Administrative
Review Commission, Report on protection of whistleblowers (1991); Parliamentary Committee for Electoral
and Administrative Review, Parliament of Queensland, Whistleblower’s protection—interim measures (1990);
Parliamentary Committee for Electoral and Administrative Review, Parliament of Queensland, Whistleblowers
protection (1992); A J Brown, ‘Restoring sunshine to the Sunshine State’ (2009) 18(3) Griffith Law Review
666; A J Brown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector
(ANU E Press, 2008) 9; Catriona Ross, Bronwen Merner and Adam Delacorn, ‘Independent Broad-based
Anti-Corruption Bill 2017 (Current Issues Brief No 1, Parliamentary Library Research Service, Parliament of
Victoria, 2011); Zac Dadic, ‘Whistleblower protection and disclosures to Members of the Queensland Legislative
Assembly’ (2009) 24(2) Australasian Parliamentary Review 97.

105 Tony Fitzgerald, Queensland Commission of Inquiry into Possible Illegal Activities and Associated Police
Misconduct (1989).

106  Tony Fitzgerald, Queensland Commission of Inquiry into Possible lllegal Activities and Associated Police
Misconduct (1989) 133-4.

107  New South Wales, Royal Commission into the New South Wales Police Service, Final report—Volume II: Reform
(1997) 401-2, 405, 407, 410, 421.

108 Integrity and Accountability Legislation Amendment (A Stronger System) Act 2016 (Vic); IBAC Committee,
Strengthening Victoria’s key anti-corruption agencies? (2016).
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2.2.1

2.2.2
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Background to the PD Act 20172 (Vic)

Why was it introduced?

In Victoria, the structure and process for making a disclosure about wrongdoing
in the public sector changed significantly in 2012 with the introduction of the

PD Act 2012 (Vic). The Act was introduced in the broader context of significant
changes to the Victorian anti-corruption system with the establishment of IBAC
and the VI. IBAC, for example, was established as the main anti-corruption body
in the state and as the clearing house for the assessment of protected disclosures.

Prior to this, whistleblower disclosures were regulated by the Whistleblowers
Protection Act 2001 (Vic) (‘WP Act 2001 (Vic)’). The introduction of the Protected
Disclosure Bill 2012 (Vic) was designed to simplify the process of making a
disclosure, following criticism of the complex, multi-layered and multi-agency
approach of the WP Act 2001 (Vic).1%®

What were the major changes?

The PD Act 2012 (Vic) made a number of fundamental changes to the way
whistleblower complaints are handled in Victoria. This included transferring
responsibility for the assessment of protected disclosures from the Victorian
Ombudsman to IBAC.™ Other changes included:

- Arevised requirement that public bodies authorised to receive disclosures
establish readily available written procedures in relation to disclosures.
These procedures must cover the making, receipt and handling of
disclosures, and also provide for the protection of disclosers from
‘detrimental action’ (reprisals).™

- Expanding the definition of ‘public body’ to include any body performing
a public function on behalf of the state or public officer, whether under
contract or otherwise—in order, for example, to encompass private firms
doing work on behalf of the government.™?

109  Protected Disclosure Bill 2012 (Vic); Victoria, Parliamentary Debates, Legislative Assembly (Andrew Mcintosh,
Minister responsible for the establishment of an anti-corruption commission) 4894-5. See also State Services
Authority, Review of Victoria’s integrity and anti-corruption system (2010) (‘Proust review’); Victoria, Reporting
wrongdoing in the workplace: problems for police, Parl Paper No 144 (2012) (a review by Ron Bonighton AM,
then Acting Director, Police Integrity).

110 PD Act 2012 (Vic) s 26; IBAC, Guidelines for making and handling protected disclosures (October 2016) 24. But
note that the VI assesses possible protected disclosures that relate to IBAC: IBAC Act 2011 (Vic) s 71, PD Act
2012 (Vic) s 31; VI Act 2017 (Vic) ss 11(2)(e)(f), 43(D)-(2), 44.

m PD Act 2012 (Vic) ss 58-9; IBAC, Guidelines for making and handling protected disclosures (October 2016) 10.
But note that the now-repealed Whistleblowers Protection Act 2001 (Vic) (‘WP Act 2001 (Vic)’), under s 68, also
required public bodies to establish procedures regarding disclosures.

12 PD Act 2012 (Vic) s 6; IBAC Act 2011 (Vic) s 6(1)(e); Public Administration Act 2004 (Vic) s 4(1) (definition of
‘public sector body’); Adriana Orifici and Tamsin Webster, ‘A new whistle at work’ (2013) 87(11) Law Institute
Journal 30, 31-2.
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« Authorising only IBAC, the Chief Commissioner of Police, the Victorian
Inspectorate and the Victorian Ombudsman to investigate protected
disclosure complaints. Public bodies who had previously been able to
investigate protected disclosures about themselves lost that power."s

« Reducing the number of public sector entities able to receive protected
disclosures.™

2.3 Current operation of the PD Act 2072 (Vic)

A number of submissions and witnesses providing evidence to the Committee
noted the complexity of the current procedure for making a disclosure under the
PD Act 2012 (Vic).™ One aspect of this complexity is that the protected disclosure
system rests on a number of Acts, including, primarily, the:

« PDAct2012 (Vic)

IBAC Act 2011 (Vic)

«  Ombudsman Act 1973 (Vic)

VI Act 2011 (Vic)

Victoria Police Act 2013 (Vic)."®

The Acts must be read together in order to understand:

- who may make a disclosure

- what a disclosure may be about

- how adisclosure may be made

« towhom a disclosure may be made

« how adisclosure is handled

« how adisclosure is assessed and determined
- how adiscloser is protected.

In addition, IBAC has produced guidelines on the making and handling of
protected disclosures and for the management of the welfare of disclosers.”

n3 PD Act 2012 (Vic) ss 21-2, 26, 32-3; IBAC Act 2011 (Vic) ss 58, 60, 73(3); Adriana Orifici and Tamsin Webster,
‘A new whistle at work’ (2013) 87(1) Law Institute Journal 30. Under section 72 of the WP Act 2007 (Vic), and
subject to pt 6 div 2, public bodies were required to ‘investigate every disclosed matter that the [Victorian]
Ombudsman ... referred to the body to be investigated.’

na PD Act 2012 (Vic) pt 2 div 2; Adriana Orifici and Tamsin Webster, ‘A new whistle at work’ (2013) 87(1) Law
Institute Journal 30.

15 See, for example, Mr Hugh Mosely, Partner, Risk Advisory, Deloitte Touche Tomatsu, Submission, 27 April 2016;
Ms Joanne Truman, Director Corporate Development, Knox City Council, Submission, 28 April 2016; Dr Suelette
Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering, University of
Melbourne, Submission, 2 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016;
Ms Glenda Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing,
Melbourne, 23 May 2016.

16 Note, also, the Public Administration Act 2004 (Vic) and the Protected Disclosure Regulations 2013 (Vic).

n7z IBAC, Guidelines for making and handling protected disclosures (October 2016); IBAC, Guidelines for protected
welfare management (October 2016); PD Act 2012 (Vic) s 57 (requirement for IBAC to issue guidelines).
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2.3.1

2.3.2
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Who can make a disclosure?

As noted in the previous chapter, any ‘natural person’ may make a disclosure
under the PD Act 2012 (Vic)."® Thus, a person does not have to be a public
official or the member of any organisation to make a disclosure. Any member

of the public may make a disclosure, either on their own or together with other
persons.™ Given the meaning of ‘natural person,” companies cannot themselves
make a disclosure, although company officers and employees can.'?°

What can the disclosure be about?

Protected disclosures must be about particular conduct that involves a public
body, a public officer or a private body performing a public function.™

What kinds of conduct?

A natural person can only make a protected disclosure about ‘improper conduct,’
as prescribed in the PD Act 2012 (Vic) or ‘detrimental action’ taken in reprisal for
a disclosure.'?

Improper conduct means:

« ‘corrupt conduct’ as defined in the IBAC Act 2011 (Vic)'® or
« ‘specified conduct’ as defined in the PD Act 2012 (Vic).'*

Both corrupt conduct under the IBAC Act 2011 (Vic) and specified conduct under
the PD Act 2012 (Vic) cover the following kinds of conduct:'®

« conduct of any person that adversely affects the honest performance by a
public officer or public body of their functions as a public officer or public
body;™? or

- conduct of a public officer or public body that constitutes or involves
the dishonest performance of their functions as a public officer or public
body;™ or

M8  PD Act 2012 (Vic) s 9(D).
19 IBAC, Guidelines for making and handling protected disclosures (October 2016) 12.

120 IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; Peter Butt and David Hamer
(eds), LexisNexis Concise Australian Legal Dictionary (eds) (LexisNexis, 4th ed, 2011) 393 (definition of ‘natural
persons’).

121 IBAC, Guidelines for making and handling protected disclosures (October 2016) 6-8, 16.
122 PD Act 2012 (Vic) ss 3 (definition of ‘improper conduct”), 4, 9(1).

123 PD Act 2012 (Vic) ss 3 (definition of ‘corrupt conduct”), 4(1)(a); IBAC Act 20171 (Vic) s 4;
124 PD Act 2012 (Vic) s 4(1)(b), (2), (2A)-(2C).

125  IBAC, Guidelines for making and handling protected disclosures (October 2016) 7; Victorian Ombudsman,
Making a disclosure (2017) <www.ombudsman.vic.gov.au/Disclosures/Making-a-disclosure>; Victorian
Public Sector Commission, Protected disclosures procedures (2017) <vpsc.vic.gov.au/about-vpsc/
protected-disclosures-procedures>.

126 IBAC Act 2011 (Vic) s 4(1)(a); PD Act 2012 (Vic) s 4(2)(a).
127 IBAC Act 2011 (Vic) s 4(1)(b); PD Act 2012 (Vic) s 4(2)(b).

Independent Broad-based Anti-corruption Commission Committee



Chapter 2 The current operation of the Protected Disclosure Act 2012 (Vic)

« conduct of a public officer or public body that constitutes or involves
knowingly or recklessly breaching public trust;'?® or

« conduct of a public officer or public body that involves the misuse of
information or material acquired in the performance of their functions as
a public officer or public body (whether or not for the benefit of the public
officer or public body or any other person);?° or

- conduct by a person intended to adversely affect the effective performance
or exercise by a public officer or public body of their functions or powers,
which results in a benefit to them or one of their associates.°

Conspiring or attempting to engage in any of the conduct outlined above is also
covered.™

However, under the IBAC Act 2011 (Vic), to qualify as corrupt conduct the conduct
must be ‘conduct that would constitute a relevant offence.”® A ‘relevant offence’
is defined as:

- anindictable offence against an Act; or

- any of the following common law offences:

attempt to pervert the course of justice

bribery of a public official

perverting the course of justice

misconduct in public office.™3

In contrast, specified conduct under the PD Act 2012 (Vic) is conduct that does not
qualify as corrupt conduct under the IBAC Act 2011 (Vic), but which ‘if proved,
would constitute ... a criminal offence’ or reasonable grounds for dismissal of

an officer who has engaged in the conduct.” In addition, specified conduct
encompasses conduct of a public officer or public body in their official capacity
that involves substantial:

- mismanagement of public resources; or
« risk to public health or safety; or

o riskto the environment.'>

128  /BAC Act 2011 (Vic) s 4(1)(c); PD Act 2012 (Vic) s 4(2)(c).
129  IBAC Act 2011 (Vic) s 4(1)(d); PD Act 2012 (Vic) s 4(2)(d).

130  /BAC Act 20171 (Vic) s 4(1)(da); PD Act 2012 (Vic) s 4(2)(da); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7. An associate includes a relative: PD Act 2012 (Vic) ss 4(2B)(b), (2C).

131 IBAC Act 2011 (Vic) s 4(1)(e); IBAC, Guidelines for making and handling protected disclosures (October 2016) 7.
132 /BAC Act 20171 (Vic) s 4(1); Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 28 April 2017.

133 /BAC Act 2011 (Vic) s 3 (definition of ‘relevant offence’); Mr Stephen O’Bryan QC, Commissioner, IBAC,
Correspondence, 28 April 2017.

134 PD Act 2012 (Vic) s 4(1)(b); Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 28 April 2017.

135  PD Act 2012 (Vic) s 4(2)(f); IBAC, Guidelines for making and handling protected disclosures (October 2016) 7; Mr
Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 28 April 2017.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 29



Chapter 2 The current operation of the Protected Disclosure Act 2012 (Vic)

30

A person can also make a disclosure about detrimental action taken, being taken
or proposed to be taken by a public officer or public body ‘in reprisal for them

(or another person) having made a protected disclosure or cooperated with the
investigation of a protected disclosure.”®® Under section 3 of the PD Act 2012 (Vic),
detrimental action includes

(a) action causing injury, loss or damage;

(b) intimidation or harassment

(c) discrimination, disadvantage or adverse treatment in relation to a person’s
employment, career, profession, trade or business, including the taking of
disciplinary action.'’

Issues in relation to protected disclosures about detrimental action are discussed
in Chapter 5.

Who can disclosures be about?

The kinds of bodies and people that disclosures can be made about has been
usefully summarised as follows:

Disclosures can only be made about public bodies or public officers, or about the
conduct of a person that adversely affects the honest performance of an official
function by a public body or public officer, or intends to adversely affect their
effective performance. This means that a disclosure must involve a public body or
public officer.’®®

This summary is an accurate account in general terms. However, identifying
the precise meaning of the terms ‘public body’ and ‘public officer’ requires
examination of a number of intricate and sometimes overlapping legislative
provisions.

The terms ‘public body’ and ‘public officer’ are defined in section 6 of the PD Act
2012 (Vic). ‘Public body’ means:

(a) apublic body within the meaning of section 6 of the Independent Broad-based
Anti-corruption Commission Act 2011; or

(b) the IBAC; or

(c) any other body or entity prescribed for the purposes of this definition'3°

Under section 6(1) of the IBAC Act 2011 (Vic), ‘public body’ means:

« a‘public sector body’ as defined in section 4(1) of the Public Administration
Act 2004 (Vic)

« abody created by legislation for a public purpose (for example, a university)

136  IBAC, Guidelines for making and handling protected disclosures (October 2016) 6; PD Act 2012 (Vic) s 9.

137  PD Act 2012 (Vic) s 3 (definition of ‘detrimental action’). See also PD Act 2012 (Vic) pt 6; IBAC, Guidelines for
making and handling protected disclosures (October 2016) 6, 8, 28-32.

138  IBAC, Guidelines for making and handling protected disclosures (October 2016) 16; PD Act 2012 (Vic) s 9(1).
139  PD Act 2012 (Vic) s 6 (definition of ‘public body’).
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« the Electoral Boundaries Commission
« acouncil established under the Local Government Act 1989 (Vic)"°

- ‘abody that is performing a public function on behalf of the State or a public
body or public officer (whether under a contract or otherwise)’™

- any other body or entity prescribed for the purposes of this definition.™?

A ‘public sector body’ under section 4(1) of the Public Administration Act
2004 (Vic) means

(a) apublic service body; or
(b) apublic entity; or

(c) aspecial body.

A ‘public service body’ means:

(a) aDepartment; or
(b) an Administrative Office; or

(c) the Victorian Public Sector Commission.™3

A ‘public entity’ includes a body established by an Act of Parliament, the
Governor in Council or a Minister (for example, the board of a TAFE institute).™4

A ‘special body’ includes bodies such as a department of the Parliament of
Victoria, the Commission for Children and Young People, the Office of the
Health Services Commissioner, the Mental Health Commissioner, VCAT and the
Victorian Electoral Commission.s

Under section 6 of the PD Act 2012 (Vic), ‘public officer’ means:

(a) apublic officer within the meaning of section 6 of the Independent Broad-based
Anti-corruption Commission Act 2011; or

(b) an IBAC Officer; or

(c) any other person prescribed for the purposes of this definition.é

140 IBAC, Guidelines for making and handling protected disclosures (October 2016) 16.
141 /BAC Act 2011 (Vic) s 6(1).
142  |BAC Act 2011 (Vic) s 6(1); IBAC, Guidelines for making and handling protected disclosures (October 2016) 16.

143 Public Administration Act 2004 (Vic) ss 4(1) (definition of ‘public service body,’” ‘Department’ and ‘Administrative
Office”), 10-11. On the Victorian Public Sector Commission, see the Public Administration Act 2004 (Vic) pt 4.

144  Public Administration Act 2004 (Vic) ss 5(1)(a), (1A)(a). Under certain conditions, the Governor in Council
can ‘declare a body, or a class of body’ to be a public entity: Public Administration Act 2004 (Vic) s 5(3).
The Governor in Council consists of a ‘State Governor acting by and with the advice of the State Executive
Council, comprising Ministers of the State Government.’—Peter Butt and David Hamer (eds), LexisNexis Concise
Australian legal dictionary (LexisNexis, 4th ed, 2011) 264. See also Government House Victoria, Role of the
Governor (undated) 5 <governor.vic.gov.au/victorias-governor/publications/role-of-the-governor-booklet>.

145  Public Administration Act 2004 (Vic) s 6. Under certain conditions, the Governor in Council may declare a body
to be a special body: Public Administration Act 2004 (Vic) s 6(4).

146  PD Act 2012 (Vic) s 6 (definition of ‘public officer’).
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Under section 6 of the IBAC Act 2011 (Vic), ‘public officer’ means ‘a person
employed in any capacity or holding any office within the public sector’ (as
encompassed by section 4(1) of the Public Administration Act 2004 (Vic)). It also
includes, as summarised by IBAC:

- public servants, including IBAC officers

» local government Councillors and council employees

« university employees and teachers

« Victoria Police personnel

« Members of Parliament, including Ministers

- ministerial officers, parliamentary advisers and officers, electorate officers

- judicial officers, including coroners, members of Victorian Civil and
Administrative Tribunal (VCAT), associate judges, judicial registrars

- statutory office holders, including the Auditor-General and the Victorian
Ombudsman, the Director of Public Prosecutions

- the Governor, Lieutenant-Governor or Administrator.¥’

A person who is ‘performing a public function on behalf of the State or a public
officer or public body (whether under contract or otherwise)’ also comes within
the meaning of ‘public officer.”*8

It should be noted that a disclosure cannot be made under the PD Act 2012 (Vic)
about ‘the conduct ... or actions’ of the VI or a VI Officer.*® There are also some
other exemptions.'°

Other relevant factors

In IBAC’s view, it is implied from the PD Act 2012 (Vic) and the ordinary meaning
of the word ‘disclosure’ that a disclosure must ‘reveal’ some Kind of conduct—that
is, something that was previously unknown."' If the content of the disclosure is
already in the public domain, by virtue of exposure in the media for example, it
will not usually be considered a protected disclosure.’?

A disclosure may relate to past, present or future conduct.’3

147 IBAC, Guidelines for making and handling protected disclosures (October 2016) 16; IBAC Act 2011 (Vic) s 6(1)
(definition of ‘public officer’).

148  |BAC Act 2011 (Vic) s 6(1) (definition of ‘public officer’: (g)).
149  PD Act 2012 (Vic) s 9(3), 3 (definitions of ‘Victorian Inspectorate,” ‘Victorian Inspectorate Officer’).
150  PD Act 2012 (Vic) s 9(3) (for example, a Public Interest Monitor or a court).

151 Mr Stephen O’Bryan QC, Commissioner, Independent Broad-based Anti-corruption Commission, Closed Hearing,
Melbourne, 11 April 2016.

152 Mr Stephen O’Bryan QC, Commissioner, Independent Broad-based Anti-corruption Commission, Closed Hearing,
Melbourne, 11 April 2016; IBAC, Guidelines for making and handling protected disclosures (October 2016) 6.

153  PD Act 2012 (Vic) s 9(1); IBAC, Guidelines for making and handling protected disclosures (October 2016) 6. This
includes ‘conduct that occurred before 10 February 2013 when the ... [PD Act 2012 (Vic)] came into effect’ (IBAC,
Guidelines for making and handling protected disclosures (October 2016) 6)—see PD Act 2012 (Vic) s 9(2).
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2.3.3 How can a disclosure be made?
A disclosure may be made verbally or in writing by an individual or a group.™*

Verbal disclosures can be made in person or over the telephone, including by
leaving a voice message.’> If a disclosure is made verbally it must be made in
private to the relevant organisation that can receive it."*® This means the discloser
must have a reasonable belief that only the following other persons are present
(and that no-one else can hear the conversation):

« any lawyer representing the discloser

- anyone a disclosure may be made to under the PD Act 2012 (Vic) or Protected
Disclosure Regulations 2013 (Vic).™’

Written disclosures can be made to the relevant organisation by:

» delivering it in person to the office of the organisation
- mail addressed to the office of the organisation

- email to the email address of the office of the organisation, or to the official
email address of a person nominated in the organisation’s procedures or in the
PD Regulations [Protected Disclosure Regulations 2013 (Vic)] to receive a disclosure

- online form (to IBAC and the Victorian Ombudsman only)."8

In order to make a disclosure under the PD Act 2012 (Vic) the discloser need not
be able to identify the person or the body it relates to.'°

Disclosures may be made anonymously by email or telephone or in a face-to-face
meeting where the discloser does not identify themselves.'® However, under the
Protected Disclosure Regulations 2013 (Vic) any conversation or meeting in which
there is a disclosure must be private.®

154  IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; PD Act 2012 (Vic) s 12;

155  IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; Protected Disclosure
Regulations 2013 (Vic).

156  IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; Protected Disclosure
Regulations 2013 (Vic) reg 5.

157 IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; Protected Disclosure
Regulations 2013 (Vic) reg 5.

158 IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; Protected Disclosure
Regulations 2013 (Vic) reg 10.

159 IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 10.

160 IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; PD Act 2012 (Vic) s 12(2)(b);
Protected Disclosure Regulations 2013 (Vic).

161 IBAC, Guidelines for making and handling protected disclosures (October 2016) 14; Protected Disclosure
Regulations 2013 (Vic).
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Who can a disclosure be made to?

The PD Act 2012 (Vic) and the Protected Disclosure Regulations 2013 (Vic) together
set out which organisations, and which people within them, are authorised

to receive certain disclosures.’®? A discloser must disclose to an authorised
organisation for it to be ultimately assessed by IBAC (or the VI in the case of
disclosures about IBAC) as a protected disclosure complaint.'63

The majority of disclosures can be made to IBAC or another ‘investigating entity’
with jurisdiction to investigate the disclosure if it were determined to be a
protected disclosure complaint.'®* These entities are Victoria Police, the Victorian
Ombudsman and the Victorian Inspectorate.'6®

Public service bodies and councils can only receive disclosures that relate to their
own conduct, or that of one of their members, officers or employees.'®® Disclosures
about public service bodies and councils can also be made to IBAC and to the
Victorian Ombudsman provided that it is within her jurisdiction.’

The PD Act 2012 (Vic) prescribes in detail which organisations can receive
disclosures depending on who the disclosure relates to (the subject of the
disclosure).'s® In some cases, the disclosure must be made to a particular
organisation and received by a particular person or persons.'®® These
requirements are set out in Table 2.1 and Table 2.2, below.

162  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) pt 2
(especially ss 12-19); Protected Disclosure Regulations 2013 (Vic).

163  PD Act 2012 (Vic) ss 17, 26; Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 28 April 2017. But see
also PD Act 2012 (Vic) s 26(1)(d) and (2)(b).

164  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 13.

165  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 13(2)(b).
166  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 13(3).
167  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 13.

168  PD Act 2012 (Vic) ss 12-19.

169 IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 12(1),
14-19.
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Table 2.1 Where to report disclosures

Subject of the disclosure Report to:

Chief Commissioner of Police

Director of Public Prosecutions

Chief Crown Prosecutor

Solicitor General

Governor

Lieutenant Governor or Administrator

Director, Police Integrity

Electoral Commissioner

Commissioner appointed under the /nquiries Act 2014

IBAC
A member of a Board or Inquiry

A judicial officer

A member of VCAT who is not a judicial officer

A judicial employee

A Ministerial officer

A Parliamentary adviser

An electorate officer

A Parliamentary officer

A Minister of the Crown who is not a member of Parliament

A Councillor

Freedom of Information Commissioner

IBAC or the Victorian Ombudsman
Commissioner of Privacy and Data Protection

Health Services Commissioner

The Chief Examiner or an Examiner appointed under section 21
of the Major Crimes (Investigative Powers) Act 2004

A Victorian Ombudsman Officer IBAC or the Victorian Ombudsman

A Victorian Auditor-General’s Office officer

A member of police personnel (other than the Chief IBAC or a prescribed member of police
Commissioner) personnel

Member of Parliament (Legislative Council) President of the Legislative Council
Member of Parliament (Legislative Assembly) Speaker of the Legislative Assembly
IBAC, including its officers Victorian Inspectorate

Source: IBAC, Guidelines for making and handling protected disclosures (October 2016) 13, Table 1.
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Table 2.2 People who can receive disclosures

Organisation Officers who can receive disclosures

The Commissioner

A Deputy Commissioner

IBAC The Chief Executive Officer

An IBAC employee

An IBAC staff member assigned from another public body

Victorian A Victorian Ombudsman Officer
Ombudsman
The Victorian Inspector
Victorian . )
Inspectorate A Victorian Inspectorate employee
A Victorian Inspectorate staff member assigned from another public body
Victoria Police A police member with a rank, including acting rank, of sergeant or above
Head of the relevant public sector body
A person defined in the public service body’s procedures as a person who can receive a
Public sector disclosure about that body, eg Protected Disclosure Coordinator
body
Manager or supervisor of the discloser
Manager or supervisor of the person who is the subject of the disclosure
Chief Executive Officer
A person identified in the council’s procedures as a person who can receive a disclosure
Council about that council, eg Protected Disclosure Coordinator

Manager or supervisor of the discloser

Manager or supervisor of the person who is the subject of the disclosure

Source: IBAC, Guidelines for making and handling protected disclosures (October 2016) 15, Table 2.

Police officer and protective service officer disclosures about other
officers

As noted in the Introduction, complaints by police officers and protective services
officers (PSOs) about other police officers and PSOs are treated in a distinctive
fashion by the protected disclosure system.

Under section 167(3) of the Victoria Police Act 2013 (Vic), police officers and PSOs
are required to make a complaint about another officer if they have ‘reason to
believe’ that they are guilty of misconduct.”® Under this provision, the complaint

170  Victoria Police Act 2013 (Vic) s 167(3); IBAC, Guidelines for making and handling protected disclosures
(October 2016) 6; Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.
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must be made to a more senior police officer or PSO or to IBAC."' A complaint
made in this way by a police officer or PSO qualifies as a protected disclosure
under the PD Act 2012 (Vic)."?

Under section 168 of the Victoria Police Act 2013 (Vic), if a police officer or PSO
has made a complaint about another officer (other than the Chief Commissioner
of Police) to a more senior officer, that officer must refer the complaint to the
Chief Commissioner if they consider that it may be a section 167(3) complaint."3
Under section 22 of the PD Act 2012 (Vic), the Chief Commissioner must notify
any disclosure that s/he considers ‘may be a protected disclosure’ to IBAC for
assessment.””4

2.3.5 How are disclosures handled?

When an organisation (‘entity’) receives a disclosure it must evaluate whether it
may be a protected disclosure.”® It must assess whether the conduct disclosed
amounts to ‘improper conduct’ or ‘detrimental action,” as discussed above.'”¢ To
qualify as improper conduct or detrimental action the information disclosed
must satisfy one of the two following tests, described here in general terms:

« The information shows or tends to show there is improper conduct or
detrimental action.

« The discloser believes on reasonable grounds that the information shows or
tends to show there is improper conduct or detrimental action."”’

A reasonable belief is one ‘based on facts that would be sufficient to make a
reasonable person believe there was improper conduct or detrimental action.”””8
While the discloser is not required to prove the existence of improper conduct or
detrimental action, they must have a ‘probable’ belief that there is such conduct
or action:'"®

The grounds for the reasonable belief can leave something to surmise or conjecture,
but the belief must be more than just a reasonable suspicion.'

7 Victoria Police Act 2013 (Vic) s 167(3); IBAC, Guidelines for making and handling protected disclosures
(October 2016) 6; Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

172 PD Act 2012 (Vic) s 3 (definition of ‘protected disclosure’); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 6; Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

173 Victoria Police Act 2012 (Vic) s 168; IBAC, Guidelines for making and handling protected disclosures
(October 2016) 6; Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

174  PD Act 2012 (Vic) s 3 (definitions of ‘police complaint disclosure,” ‘protected disclosure’), 5, 22, 26; IBAC,
Guidelines for making and handling protected disclosures (October 2016) 6; Mr Stephen O’Bryan QC,
Commissioner, IBAC, Correspondence, 24 October 2016.

175 IBAC, Guidelines for making and handling protected disclosures (October 2016) 18; PD Act 2012 (Vic) ss 9(1), 21.
176  IBAC, Guidelines for making and handling protected disclosures (October 2016) 20; PD Act 2012 (Vic) s 9(1).
177 IBAC, Guidelines for making and handling protected disclosures (October 2016) 20; PD Act 2012 (Vic) s 9(1).
178  IBAC, Guidelines for making and handling protected disclosures (October 2016) 20; PD Act 2012 (Vic) s 9(1).
179  IBAC, Guidelines for making and handling protected disclosures (October 2016) 21.

180 IBAC, Guidelines for making and handling protected disclosures (October 2016) 21.
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2.3.6

38

Notification to IBAC

If the entity that has received a disclosure considers that it may be a protected
disclosure it must notify it (pass it on) to IBAC for assessment as a possible
protected disclosure complaint.”® If the entity does not consider that the
disclosure may be a protected disclosure, it can consider addressing it through its
internal complaint-handling processes.®?

It should be noted that disclosures relating to MPs must be made to the relevant
Presiding Officer of the Parliament of Victoria (Speaker of the Legislative
Assembly or President of the Legislative Council) who ‘may notify the disclosure’
to IBAC for assessment.'® This process will be discussed in the next chapter.

How are disclosures assessed and determined?

When IBAC is notified of a potential disclosure it is required to assess whether
itis, in its view, a protected disclosure. If IBAC concludes that the disclosure is a
protected disclosure, under section 26 of the PD Act 2012 (Vic) it must determine
it as a ‘protected disclosure complaint.”® Under the IBAC Act 2011 (Vic), IBAC

is then required to refer the complaint to the relevant investigating agency (the
Chief Commissioner of Police, the Victorian Ombudsman or the VI), or dismiss
it or investigate it itself.'® Under particular conditions, IBAC must advise the
notifying entity and the discloser of the determination under section 26 of the
PD Act 2012 (Vic), and of its decision to refer, dismiss or investigate.8¢

Under the PD Act 2012 (Vic), the VI is required to assess whether a potential
protected disclosure about IBAC is, in its view, a protected disclosure,

and, if it is, to determine it as a ‘protected disclosure complaint.”®” Under
particular conditions, the VI also has obligations to advise the discloser of its
determination.' The VI must investigate protected disclosure complaints.'®

At the conclusion of an investigation, IBAC and the other investigating
agencies are also obliged under certain conditions to advise the discloser of any
outcomes.'™°

181 IBAC, Guidelines for making and handling protected disclosures (October 2016) 22; PD Act 2012 (Vic) ss 21-2.
182  IBAC, Guidelines for making and handling protected disclosures (October 2016) 18.
183  PD Act 2012 (Vic) ss 19, 21(3).

184  PD Act 2012 (Vic) s 26(2)-(3); Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 28 April 2017. See
also PD Act 2012 (Vic) s 32.

185  /BAC Act 2011 (Vic) s 58.

186  PD Act 2012 (Vic) ss 27-30; IBAC Act 2011 (Vic) s 59.
187  PD Act 2012 (Vic) s 31. See also PD Act 2012 (Vic) s 33.
188  PD Act 2012 (Vic) s 31. See also VI Act 2011 (Vic) s 45.
189 VI Act 2011 (Vic) s 44(2).

190 IBAC, Guidelines for making and handling protected disclosures (October 2016) 26; IBAC Act 20171 (Vic) ss 163-4;
VI Act 2011 (Vic) ss 88-9; Ombudsman Act 1973 (Vic) s 24; Victoria Police Act 2013 (Vic) ss 181-2.
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2.3.7 How are disclosers protected?

The PD Act 2012 (Vic) provides a number of protections for disclosers. These
apply from the moment the disclosure is made.” They also apply regardless of
whether IBAC has been notified by the receiving entity, or whether IBAC has
determined that the disclosure is a protected disclosure complaint.’®? Some of the
protections in Part 6 of the PD Act 2012 (Vic) do not apply if the discloser:

« provides information intending that it be acted on as a protected disclosure, or
further information that relates to a protected disclosure, knowing it to be false
or misleading

« claims that a matter is the subject of a protected disclosure knowing the claim to
be false

- falsely claims that a matter is the subject of a disclosure that IBAC has determined
to be a protected disclosure complaint.’¥3

Disclosers are not subject to any civil or criminal liability for making the
disclosure nor, for example, to any disciplinary action for making it."* Disclosers
will not be liable in defamation regarding information provided in a protected
disclosure.’> Disclosers are also protected against detrimental action, or
threatened detrimental action, in reprisal for making a disclosure. As noted
earlier in this chapter, detrimental action includes ‘action causing injury, loss

or damage’; ‘intimidation or harassment’; and various forms of ‘discrimination,
disadvantage or adverse treatment.™® Finally, disclosers are protected by
confidentiality provisions in PD Act 2012 (Vic)."” Issues regarding confidentiality
are discussed in Chapter 5.

Under these provisions, for example, a person or a body that has received a
disclosure must not, unless they come within a legislative exception, disclose
the content of the disclosure.'®® Nor, with some exceptions, can they disclose
information that would be likely to identify the discloser.™®®

The Act provides for a range of remedies and penalties for detrimental action and
breaches of confidentiality.2°©

191 IBAC, Guidelines for making and handling protected disclosures (October 2016) 28; PD Act 2012 (Vic) s 38(1).
192 IBAC, Guidelines for making and handling protected disclosures (October 2016) 28; PD Act 2012 (Vic) s 38(1).

193  IBAC, Guidelines for making and handling protected disclosures (October 2016) 28; PD Act 2012 (Vic) ss 72-3,
39(2), 40(2), 41(2).

194  IBAC, Guidelines for making and handling protected disclosures (October 2016) 28; PD Act 2012 (Vic) ss 39-40.
195 IBAC, Guidelines for making and handling protected disclosures (October 2016) 28; PD Act 2012 (Vic) s 41.

196 IBAC, Guidelines for making and handling protected disclosures (October 2016) 8; PD Act 2012 (Vic) s 3
(definition of ‘detrimental action’), 43, 45.

197  IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) pt 7.

198 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) 30; PD Act
2012 (Vic) ss 52, 54.

199 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) ss 53-4.

200 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) ss 45(1),
46-53.
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Conclusion

The PD Act 2012 (Vic) was introduced with the aim of simplifying the process
of making a whistleblower complaint in Victoria and integrating it within a
redeveloped integrity system. With the introduction of the legislation, IBAC
became the clearing house for the assessment of whether a disclosure amounts
to a protected disclosure and the number of entities who could receive and
investigate disclosures was reduced.?”!

The Act requires disclosures about improper conduct or detrimental action in

the public sector to be made to an authorised body, including, variously, to IBAC
and other investigating agencies, a public service body or a council. A range of
bodies must notify any disclosures they think may be a protected disclosure to
IBAC, which assesses whether it is a protected disclosure (‘protected disclosure
complaint’). IBAC must refer, dismiss or investigate a protected disclosure
complaint. The PD Act 2012 (Vic) gives disclosers protections against detrimental
action, liability for defamation and some other forms of potential liability. It also
strictly limits disclosures by others about the content of disclosures, as well as the
identity of disclosers.

The next chapter explores the adequacy of the coverage of the PD Act 2012 (Vic),
focusing on who and what a discloser should be able to make disclosures about.

201  Adriana Orifici and Tamsin Webster, ‘A new whistle at work’ (2013) 87(11) Law Institute Journal 30, 31-2.
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3 Assessing the coverage of the
PD Act 2012 (Vic)

3.1 Introduction

The PD Act 2012 (Vic) prescribes who is entitled to make a disclosure, about what
kinds of wrongdoing, and about which people or organisations. The Committee
received evidence that raised a number of concerns about the coverage of the

PD Act 2012 (Vic). The main issues were whether the present class of disclosers

is too broad, whether maladministration should be added as a type of improper
conduct, how disclosures about MPs should be handled, and the extent to which
private bodies should be encompassed by the Act.

This chapter examines each of these issues, drawing not only on direct evidence
received by the Committee but also relevant best-practice principles.

3.2 Should the range of disclosers be restricted?

As previously discussed, there is a debate about whether the definition of
whistleblowers should extend to anyone who discloses information about
improper conduct or be restricted to insider whistleblowers—that is, members
of organisations they are disclosing about.?°? However, the current PD Act

2012 (Vic) allows anyone to make a disclosure about improper conduct—it is not
limited to members or ex-members of organisations or to those with a particular
relationship with an organisation.?°3 The Committee received evidence that the
definition ought to be restricted.?04

3.2.1 The argument for restriction

There is relatively little academic commentary on whistleblowing protection
legislation in Australia and even less on the PD Act 2012 (Vic).2%5 Professor A J
Brown has been the leading researcher comparing and evaluating whistleblower
protection laws in Australia. He also had the leading role in the Whistling

While They Work (WWTW) project, which in 2008 completed one of the largest
studies of whistleblowing in the world. The Committee has drawn on this study
throughout its review of whistleblowing laws in Victoria. The Committee also
received and drew on a wide range of evidence from other experts and official
inquiries such as parliamentary reports.

202 See the discussion in section 1.2 in Chapter 1 of this report.
203  PD Act 2012 (Vic) s 9(1) (‘a natural person may disclose’).

204 Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016; Accountability Round Table, Submission, 5 May 2016.

205 One of the few academic analyses dedicated to the PD Act 2012 (Vic) is the following short article: Adriana
Orifici and Tamsin Webster, ‘A new whistle at work’ (2013) 87(1) Law Institute Journal 30.
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Professor A J Brown, a key advocate for the restriction of the range of disclosers,
has argued in his evidence to Committee and his academic work that disclosers
should only be members and ex-members of the organisations they are disclosing
about, or others with a sufficiently close relationship with them.?°¢ There are a
number of reasons for this view.2%’

First, it can be argued that insider whistleblowers are familiar with their own
organisations in ways that outsiders cannot be. Their location, experience,
expertise and special access to knowledge means the information they provide is
likely to be distinctively, if not uniquely, valuable.?°8

Second, there is an argument that insider whistleblowers need particular
encouragement to blow the whistle. They are, for example, more likely than
a member of the public to be subject to peer pressure, the pull of workplace
loyalties (including the keeping of confidences), and reprisals. In short, on
this view, they need both more encouragement to blow the whistle and more
protection if they do.2°°

Third, it has been argued that while outsiders such as members of the public
might need a range of protections against reprisals they do not need the same
kinds of protections.?’® Moreovetr, it has been claimed that such outsiders are
better protected by other laws, such as criminal laws or protections that could
be added to legislation governing ombudsmen and other complaint-handling
bodies.?" It has been argued that one should not try to protect both insiders
and outsiders within whistleblowing legislation. To do so would undermine the
distinctive focus of this kind of legislation on insider whistleblowers.??

206 Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016; Brown, Public interest disclosure legislation in Australia iv,
8-9; Brown, Towards ‘ideal’ whistleblowing legislation? 4, 11-13; Paul Latimer and A J Brown, ‘Whistleblower laws:
international best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 768, 772-6; Brown and
Latimer, Symbols or substance? 230-1.

207 See the discussion in section 1.2 of this report and the references cited there. See also A J Brown, ‘Protected
Disclosure Act 2012 (Vic): ten problems?’ (Based on comments to the Victorian Government Protected
Disclosure Coordinators Forum, IBAC, Melbourne, 6 March 2016.), tabled with the Committee; Professor A J
Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith University, Closed
Hearing, Melbourne, 21 March 2016.

208 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 8-10; Paul
Latimer and A J Brown, ‘Whistleblower laws: international best practice’ (2008) 31(3) University of New South
Wales Law Journal 766, 768; Brown, Towards ‘ideal’ whistleblowing legislation? 11, Brown and Latimer, Symbols
or substance? 230; Brown, Public interest disclosure legislation in Australia 8.

209 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 8-10;
Brown, Public interest disclosure legislation in Australia 8; Brown and Latimer, Symbols or substance? 230;
Brown, Towards ‘ideal’ whistleblowing legislation? 11; Paul Latimer and A J Brown, ‘Whistleblower laws:
international best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 768.

210  Brown and Latimer, Symbols or substance? 230-31; Paul Latimer and A J Brown, ‘Whistleblower laws:
international best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 775-6; Brown, Public
interest disclosure legislation in Australia 8-9; Brown, Towards ‘ideal’ whistleblowing legislation? 11-12.

21 Brown, Public interest disclosure legislation in Australia 8-9; Paul Latimer and A J Brown, ‘Whistleblower laws:
international best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 775-6; Brown and
Latimer, Symbols or substance? 230-31; Brown, Towards ‘ideal’ whistleblowing legislation? 11-12; Professor A J
Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith University, Closed
Hearing, Melbourne, 21 March 2016.

212 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 8-10; A J
Brown, ‘Protected Disclosure Act 2012 (Vic): ten problems?’ (Based on comments to the Victorian Government
Protected Disclosure Coordinators Forum, IBAC, Melbourne, 6 March 2016.), tabled with the Committee;
Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016; Paul Latimer and A J Brown, ‘Whistleblower laws:
international best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 775-6; Brown, Public
interest disclosure legislation in Australia 8-9; Brown and Latimer, Symbols or substance? 230-31.
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However, as discussed in Chapter 1, the Committee’s view is that a broader
understanding of whistleblowing is preferable, one that accords with the present
law in Victoria and in a number of other Australian jurisdictions.?’

3.2.2 The advantages of the broader approach

Under the broader approach, whistleblowing means ‘disclosure by any person of
illegal, immoral or illegitimate practices to persons or organisations that may be
able to effect action.”” As a matter of law, in Victoria any person may disclose
about improper conduct in the public sector.? This is not uncommon. For a
summary of who may disclose in Australian jurisdictions, see Table 3.1.

Table 3.1 Who may disclose: Australian jurisdictions
Jurisdiction Legislative provision Who may disclose
Commonwealth  Public Interest Disclosure Act 2013 (Cth) Public officials and former public officials
526
Australian Public Interest Disclosure Act 2012 (ACT) Any person (but members of the public are
Capital Territory s14 subject to different processes)
New South Public Interest Disclosures Act 1994 (NSW)  Public official or former public official
Wales s8
Northern Public Interest Disclosure Act (NT)@ s 10(1)  An individual
Territory

South Australia ~ Whistleblowers Protection Act 1993 (SA)® A person

s5

Queensland Public Interest Disclosure Act 2010 (Qld) Any person (but members of the public may
ss12-13 only disclose about limited subject matters)

Tasmania Public Interest Disclosures Act 2002 (Tas) A public officer and a contractor to a public
ss6,7A body

Victoria Protected Disclosure Act 2012 (Vic) s 9(1) A natural person

Western Public Interest Disclosure Act 2003 (WA) Any person

Australia s5()

(a) As in force at 1 May 2016. Note: With respect to Northern Territory legislation, under the Amendments Incorporation

Act (NT) (as in force at 1January 1981) ‘when ... [a Northern Territory] Act has been amended the year is omitted’—
Leslie Wiseman, Northern Territory Office of Parliamentary Counsel, Correspondence, 31 March 2017.

(b) A Bill entitled the Public Interest Disclosure Bill 2016 (SA) is presently being considered in the South Australian
Parliament. This report only examines the Whistleblowers Protection Act 1993 (SA).

There are a number of reasons why the present broader approach is preferable.?'®
First, it recognises that insiders are not the only sources of reliable information
about wrongdoing in organisations.

213 See the discussion in section 1.2 of Chapter 1in this report and the references cited there.

214 Adapting M P Nicelli and J P Near’s definition cited and discussed in section 1.2 of Chapter 1 of this report.
215  PD Act 2012 (Vic) s 9(1). See also the discussion in section 1.2 of Chapter 1in this report.

216  See also the discussion in section 1.2 of Chapter 1in this report.
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Second, insiders can struggle to identify wrongdoing in organisations in which
wrongdoing has become normalised, or to speak out about it if they do.?”

Table 3.2 identifies some of the key ways corruption can be rationalised within
an organisation.?® In an intimidating environment, insider whistleblowers may
be too afraid to come forward to report wrongdoing.?"® In addition, the lines
between proper and improper conduct can become blurred, so that an insider
whistleblower might find it difficult to distinguish between ‘business as usual’
and improper conduct.??° Thus, the relative independence, objectivity and

freedom of outsider whistleblowers can be crucial.??

Rationalising corruption

Strategy

Description

Examples

Denial of
responsibility

The actors engaged in corrupt behaviours perceive
that they have no other choice than to participate in
such activities.

‘What can | do? My arm is being
twisted.’

‘It is none of my business what the
corporation does in overseas bribery.’

Denial of The actors are convinced that no-one is harmed by ‘No-one was really harmed.

injury their actions; hence the actions are not really corrupt. It could have been worse.”

Denial of The actors counter any blame for their actions by ‘They deserved it

victim arguing that the violated party deserved whatever “They chose to participate.
happened.

Social The actors assume two practices that moderate ‘You have no right to criticise us.

weighting the salience of corrupt behaylours: 1. C'ondemn the ‘Others are worse than we are.
condemner, 2. Selective social comparison.

Appeal The actors argue that their violation of normsis due  ‘“We answered to a more important

to higher to their attempt to realise a higher-order value. cause.

loyalties ‘| would not report it because of my

loyalty to my boss.’
Metaphor of The actors rationalise that they are entitled to ‘We’ve earned the right’
the ledger indulge in deviant behaviours because of their

accrued credits (time and effort) in their jobs.

‘It’s all right for me to use the
internet for personal reasons at work.
After all, | do work overtime.’

Source: Vikas Anand, Blake E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of corruption
in organizations’ (2004) 18(2) Academy of Management Executive 39, 41, Table 1. The table has been edited to conform
to house style.

217 J S Nelson, ‘The normalization of corruption’ [2016] Journal of Management Inquiry 1; Vikas Anand, Blake
E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of corruption in
organizations’ (2004) 18(2) Academy of Management Executive 39; Alison Taylor, ‘What do corrupt firms have
in common? Red flags of corruption in organizational culture’ [April 2016] Center for the Advancement of Public
Integrity, Columbia Law School, Integrity in Brief Series 1; Marie Hutchinson et al, ““The worse you behave, the
more you seem, to be rewarded” (2009) 21 Employee Responsibilities and Rights Journal 213.

218  Vikas Anand, Blake E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of
corruption in organizations’ (2004) 18(2) Academy of Management Executive 39, 40-41.

219  Vikas Anand, Blake E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of
corruption in organizations’ (2004) 18(2) Academy of Management Executive 39; J S Nelson, ‘The normalization
of corruption’ [2016] Journal of Management Inquiry 1, Marie Hutchinson et al, ““The worse you behave, the more
you seem, to be rewarded” (2009) 21 Employee Responsibilities and Rights Journal 213.

220 Vikas Anand, Blake E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of
corruption in organizations’ (2004) 18(2) Academy of Management Executive 39; J S Nelson, ‘The normalization
of corruption’ [2016] Journal of Management Inquiry 1; Alison Taylor, ‘What do corrupt firms have in common?
Red flags of corruption in organizational culture’ [April 2016] Center for the Advancement of Public Integrity,
Columbia Law School, Integrity in Brief Series 1.

221  Vikas Anand, Blake E Ashforth and Mahendra Joshi, ‘Business as usual: the acceptance and perpetuation of
corruption in organizations’ (2004) 18(2) Academy of Management Executive 39, 51.

Independent Broad-based Anti-corruption Commission Committee



Chapter 3 Assessing the coverage of the Protect Disclosure Act 2012 (Vic)

Third, the broader definition of whistleblowing has been accepted by a number
of official inquiries and well-respected NGOs. It has also been recognised in a
range of international laws, standards, guidelines and best-practice principles.
For example, the broader definition is supported by Whistleblowers Australia,
the UNODC, and in the Government Accountability Project’s synthesis of
best-practice principles.??

Fourth, the broad approach advances both the development of an ‘if in doubt,
report’ culture??® and IBAC’s public-oriented strategy for preventing corruption.
For example, IBAC has estimated that it received up to 500 potential protected
disclosures from members of the public during 2014/15.2?* For a further
discussion, of the reasons for retaining the breadth of the PD Act 2012 (Vic), see
Chapter 1.2%

There are also a number of related reasons for allowing any person to report
improper conduct that should be examined.

A number of academics have characterised outsider whistleblowers as more
likely to be complainants who have been personally affected by the wrongdoing
they are disclosing information about.??% They imply that, because these kinds of
complainants have been personally affected by the wrongdoing in question, that
their disclosures are less likely to be in the public interest. But there is no reason
why a complaint might not involve disclosure of valuable information about
public sector wrongdoing;:

Contrary to many stereotypes, whistleblowing does not always take the form

of a direct allegation that is then the sole trigger for an investigation. Integrity
investigations are also triggered in a variety of ways—for example, by supervisor
suspicions, a random audit, a complaint from outside the organisation, media
comment on organisational failures, or a combination of these things.??’

Moreover, complaints and disclosures are often intertwined. For instance, a
disgruntled member of the public’s complaint about their mistreatment by a
public body can involve the disclosure of objective, reliable information about
improper conduct. The exposure of this improper conduct could well be in the
public interest. As the WWTW study explains,

222 Commonwealth, Whistleblower protection (2009) 34; UNODC, The United Nations Convention against
Corruption resource guide on good practices in the protection of reporting persons (United Nations, 2015) 9; Tom
Devine, International best practices for whistleblower policies (Government Accountability Project, 2016). See
also Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Submission, 10 May 2016; Dr Suelette
Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering, University of
Melbourne, Submission, 2 May 2016; Northern Territory Department of Justice (Policy Division), Whistleblowers
protection legislation: discussion paper (June 2004), unpaginated (Section 5.5) (‘While the most likely
operation for a whistleblower scheme will be in employment, the operation of any scheme should not be unduly
confined.).

223 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 14.
224  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.
225  Section1.2.

226 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 10; Brown,
Public interest disclosure legislation in Australia 8; Professor A J Brown, Professor of Public Policy and Law,
Centre for Governance and Public Policy, Griffith University, Closed Hearing, Melbourne, 21 March 2016; Brown
and Latimer, Symbols or substance? 230; Paul Latimer and A J Brown, ‘Whistleblower laws: international best
practice’ (2008) 31(3) University of New South Wales Law Journal 766, 768.

227 A JBrown, Public interest disclosure legislation in Australia 12.
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[a] valid matter of public interest can be raised without the person who raises it
necessarily being driven by altruistic motives. Public interest disclosures made for
self-serving reasons or as part of a personal grievance nevertheless remain public
interest disclosures.??®

The quality of the information provided is more important than the motivation
of the whistleblower. As the WWTW project has demonstrated, the stereotype
of whistleblowers as troublemakers??° is as unfair as an expectation that they
be saints:

Even if many whistleblowers are altruistic, to make this a defining characteristic
and therefore a prerequisite for whistleblower protection is extremely problematic.
On this approach a substantial proportion of whistleblowers will never qualify,
simply because they might also have a personal or private interest in the outcome.
Whistleblowers who cannot prove that they conform to a stereotype of pure or
altruistic motivation—which could be the bulk of them—can be relegated to a
different category, including the equal and opposite stereotype of mere ‘vengeful
troublemakers’ ... Such stereotypes therefore confound the purpose of recognising
whistleblowing in the first place.?°

Furthermore, outsider whistleblowers might simply disclose information about
improper conduct as witnesses who are not personally affected by the conduct.
For example, a motorist driving through a suburb might see suspicious dumping
of waste in a river by a local council worker. Outsider citizens, not just insider
employees, can provide authorities with valuable information.?*

Allowing anyone to blow the whistle on wrongdoing is also more consistent
with anonymous disclosures, and with the establishment and use of public
hotlines, than a narrower approach that allows only public officials, for example,
to disclose. Under the PD Act 2012 (Vic), whistleblowers are allowed to make
anonymous disclosures.?*2 This satisfies international best practice principles.?3

228 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 11. See also
UNODC, The United Nations Convention against Corruption resource guide on good practices in the protection of
reporting persons (2015) 9-10.

229 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxiv-viii; A J Brown and Marika Donkin,
‘Introduction’ in Brown, Whistleblowing in the Australian public sector 25, 62, 76-7,105.

230 A JBrown and Marika Donkin, ‘Introduction’ in Brown (ed), Whistleblowing in the Australian public sector 13
(citations omitted). See also A J Brown, Evalynn Mazurski and Jane Olsen, ‘The incidence and significance of
whistleblowing’ in Brown, Whistleblowing in the Australian public sector 25, 36, 39; Richard Wortley, Peter
Cassematis and Marika Donkin, ‘Who blows the whistle, who doesn’t and why?’ in Brown, Whistleblowing in the
Australian public sector 53, 76-7; Marika Donkin, Rodney Smith and A J Brown, ‘How do officials report? Internal
and external whistleblowing’ in Brown, Whistleblowing in the Australian public sector 105.

231  See also, UNODC, The United Nations Convention against Corruption resource guide on good practices in the
protection of reporting persons (United Nations, 2015) 9 (complaints from the public as a ‘useful source of
additional information’).

232  PD Act 2012 (Vic) s 12(2)(b); Protected Disclosure Regulations 2013 (Vic); IBAC, Guidelines for making and
handling protected disclosures (October 2016) 14.

233 Paul Latimer and A J Brown, ‘Whistleblower laws: international best practice’ (2008) 31(3) University of New
South Wales Law Journal 766, 774. See also A J Brown et al, ‘Best-practice whistleblowing legislation for the
public sector: the key principles’ in Brown, Whistleblowing in the Australian public sector 284-5; Mr Hugh
Mosley, Partner, Risk Advisory, Deloitte Touche Tohmatsu, Submission, 27 April 2016; Transparency International,
‘Making government anti-corruption hotlines effective’ (Working Paper No 7, 2009); Simon Wolfe et al,
Whistleblower protection rules in G20 countries: the next action plan. Public consultation draft. (Blueprint for
Free Speech, The University of Melbourne, Griffith University, Transparency International Australia, June 2014) 1;
Tom Devine, International best practices for whistleblower policies (Government Accountability Project, 2016)
<www.whistleblower.org/international-best-practices-whistleblower-policies>; Brown, Public interest disclosure
legislation in Australia 11.
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It would be less coherent to restrict the range of disclosers to, say, public officials
and yet allow anonymous disclosures. How could one ensure that an anonymous
discloser was a public official, especially given that the chief appeal of anonymity
to a discloser is that they need not identify themselves??34 In terms of the public
interest, the availability of anonymous disclosure provides at least three benefits:
it helps protect vulnerable disclosers, it encourages them to disclose when they
might not otherwise, and it focuses attention on the value of the information
about wrongdoing they are providing.?®®> Without the combination of a broad
approach to whistleblowing and the availability of an anonymous channel of
disclosure, invaluable information about possible public sector wrongdoing
might never come to the attention of the responsible authorities. Opportunities to
identify, investigate and expose wrongdoing could be lost.

Restricting the range of whistleblowers: further challenges

It has been argued that outsider whistleblowers do not need the same kinds

of protections against reprisals as insiders do.2*¢ Nevertheless, it has been
recognised that there can be reprisals against outsider whistleblowers and that
they need some form of legal protection.?” One view is that disclosers ought

to rely on the criminal law or on (possibly new) provisions in the governing
legislation for integrity bodies to ensure they are protected against reprisals.?3®
It should be recognised, however, that using the criminal law to protect
whistleblowers against reprisals is not always effective.?3?

There are two other challenges with this approach. First, it may be difficult to
identify precisely how reprisals against an outsider whistleblower differ from
those against an insider whistleblower. The fundamental point, consistent with
the purposes of the PD Act 2012 (Vic), is that a whistleblower be protected against
various kinds of detrimental action, some of which may not amount to criminal
conduct. Second, given evidence the Committee has received about the number

234  But see Brown, Public interest disclosure legislation in Australia 1.
235 See Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Submission, 10 May 2016.

236 A JBrown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in the Australian public sector 10; A J
Brown, Public interest disclosure legislation in Australia 8-9; Brown and Latimer, Symbols or substance? 230-1;
Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016; Brown, Towards ‘ideal’ whistleblowing legislation? 11-13.

237  Brown and Latimer, Symbols or substance? 231; Paul Latimer and A J Brown, ‘Whistleblower laws: international
best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 768, 772-6; Brown, Public interest
disclosure legislation in Australia 8-13; A J Brown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in
the Australian public sector 8-14; Professor A J Brown, Professor of Public Policy and Law, Centre for Governance
and Public Policy, Griffith University, Closed Hearing, Melbourne, 21 March 2016; Brown, Towards ‘ideal’
whistleblowing legislation? 4, 11-13.

238 Brown and Latimer, Symbols or substance? 231; Paul Latimer and A J Brown, ‘Whistleblower laws: international
best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 768, 772-6; Brown, Public interest
disclosure legislation in Australia 8-13; A J Brown and Marika Donkin, ‘Introduction’ in Brown, Whistleblowing in
the Australian public sector 8-14; Professor A J Brown, Professor of Public Policy and Law, Centre for Governance
and Public Policy, Griffith University, Closed Hearing, Melbourne, 21 March 2016; Brown, Towards ‘ideal’
whistleblowing legislation? 11-13.

239  Brown, Towards ‘ideal’ whistleblowing legislation? 4, 20 (‘Overall, the criminalization of reprisals in Australia
has proven more symbolic than substantive, with few prosecutions, and no known successes.”); Professor A J
Brown, Professor of Public Policy and Law, Griffith University, Submission to Mr Philip Moss’s review of the Public
Interest Disclosure Act 2013 (Cth), 6 May 2016.
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and complexity of Acts relevant to the whistleblower regime in Victoria,?4° it
would be burdensome to draft or amend provisions providing protections in
legislation governing, for example, IBAC, the Victorian Ombudsman and a whole
range of other specialised integrity, complaint-handling and investigative bodies.
One of the current benefits of the broad approach is that umbrella protection

is provided to anyone who discloses information in compliance with the
requirements of the PD Act 2012 (Vic).

A further disadvantage of restricting the range of disclosers to public officials
and similar actors is the challenge of identifying precisely which ones should be
recognised and which should be excluded. This challenge is compounded by the
intricate overlaps and interactions that now exist between the public and private
sectors.? If a more restrictive approach were adopted, the PD Act 2012 (Vic)
would become even more complex. The challenge of identifying who should be
recognised as a public official or related actor is evident in the discussions of a
parliamentary committee in 2009.242 It considered the recognition of a range of
actors, including;:

- Australian Public Service employees of departments, statutory agencies,
executive agencies and other bodies under the Public Service Act 1999 (Cth)

« employees of other organisations receiving Commonwealth government
funding or information

« former public servants

« contractors and consultants

- parliamentary staff

« volunteers

» Australian officials overseas

« employees in Commonwealth agencies with existing whistleblower

protection frameworks.?*3

One of the virtues of the PD Act 2012 (Vic) is that these definitional debates
need not be entered into. All disclosers are covered, without the risk of gaps
in protection.

240 See, for example, Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University,
Submission, 27 April 2016; Mr Hugh Mosley, Partner, Risk Advisory, Deloitte Touche Tohmatsu, Submission,
27 April 2016; Mr Jeroen Weimar, Acting Chief Executive Officer, Public Transport Victoria, Submission,

28 April 2016; Ms Joanne Truman, Director Corporate Development, Knox City Council, Submission,

28 April 2016; Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School

of Engineering, University of Melbourne, Submission, 2 May 2016; Accountability Round Table, Submission,

4 May 2016; Mr David Thompson, Protected Disclosure Coordinator, City of Boroondara, Submission, 9 May
2016; Mr Robin Brett QC, Victorian Inspector, VI, Submission, 11 May 2016; Ms Deborah Glass OBE, Victorian
Ombudsman, Submission, 17 May 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing,
Melbourne, 11 April 2016; Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and
Public Policy, Griffith University, Closed Hearing, Melbourne, 21 March 2016.

241  See A J Brown, ‘Patchy laws leave corporate whistleblowers vulnerable’ The Conversation (28 April 2016)
<theconversation.com/patchy-laws-leave-corporate-whistleblowers-vulnerable-58406>.

242 Commonwealth, Whistleblower protection (2009) 36-51.
243 |bid.
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If Victoria decided not to restrict the range of disclosers, another option could be
to institute a two-track system in which both public officials and members of the
public could disclose information about wrongdoing—but about different things,
in different ways and, perhaps, with different levels and kinds of protection.?*
Again, it would be challenging to draft such a differentiated system, and it would
be likely to make the PD Act 2012 (Vic) more complex.

Despite the preference of some commentators for a restricted approach to
disclosers, another disadvantage of such an approach is the challenge of
identifying who gets whistleblower protection. In contrast there is much virtue in
a whistleblower regime without any loopholes.?4>

The Victorian whistleblower regime already provides precisely this kind of
universal protection to anyone who discloses in accordance with the PD Act
2012 (Vic).

The current Victorian law on who may disclose recognises that insider
whistleblowers are not the only source of valuable information about
wrongdoing,?¢ meets best-practice principles, is consistent with IBAC’s
public-oriented strategies to address corruption and avoids further complexity.
For these reasons, the Committee has found that there is no need to change the
relevant provision of the PD Act 2012 (Vic).

FINDING 1: That it is not necessary to change s 9(1) of the PD Act 2012 (Vic), which
provides that ‘a natural person’ may make a disclosure under the Act.

3.3 What type of improper conduct should the PD Act
2012 (Vic) cover?

The Committee received evidence that the scope of ‘improper conduct’ needs
to be expanded to include maladministration.?#” This section examines what
the term ‘maladministration’ might encompass, the relevant best-practice
principles and the present law in Victoria in comparative perspective. It then
evaluates whether the current Victorian law covers, in substance if not by
name, all the significant forms of wrongdoing that come within the category of
maladministration.

244  Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016; Brown, Toward's ‘ideal’ whistleblowing legislation? 4, 14-15.
A two-track approach operates in the Australian Capital Territory and Queensland: Public Interest Disclosure Act
2012 (ACT) s 14, Public Interest Disclosure Act 2010 (Qld) ss 12-13.

245 Brown, Towards ‘ideal’ whistleblowing legislation? 11-13; Paul Latimer and A J Brown, ‘Whistleblower laws:
international best practice’ (2008) 31(3) University of New South Wales Law Journal 766, 775.

246 See also Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Submission, 17 May 2016.
247  See section 3.3.2 in this chapter.
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3.3.1

Figure 3.1

50

What is maladministration?

‘Maladministration’ is a broad term that can encompass a wide range of
wrongdoing and poor administration. It is important to note at the outset that
the type of wrongdoing maladministration describes might be covered under a
whistleblowing protection Act even if the term ‘maladministration’ is not used.
The nature of the wrongdoing—the content of the disclosable conduct—is more
important than the label used. It is instructive in this regard that a number

of statements of international best-practice principles rarely use the term
maladministration.?*® Even the first WWTW study uses the term only once.?*°

Nevertheless, the term is used in most Australian whistleblowing protection
Acts (see Table 3.3, below), is a well-established category of wrongdoing and has
some distinctive features. A useful general definition of maladministration is
‘administrative tasks that are not performed properly or appropriately. It can
encompass inefficiency, incompetence and poorly reasoned decision making.’?>°
It covers wrongdoing generally falling short of criminal conduct that may be
labelled ‘poor governance.’?® Figure 3.1 shows where maladministration is
commonly thought to lie on a spectrum of conduct, from ethical to corrupt
conduct. It is important to bear in mind, however, that the depiction in

Figure 3.1 cannot accommodate the complexities of relevant legal categories
and definitions.

Spectrum of conduct

Integrity Maladministration Misconduct Corruption
Acting with honesty Managing poorly Making a conscious Consciously breaching
and transparency . » decision to break a rule arule, law or policy for
Making bad decisions | gai
. . . ) personal gain
Managing resources . Taking action which
appropriately Exercising bad is contrary to policy Engaging in
. JUSjgement or criminal activity
Using powers gross incompetence

responsibly

Pursuing the
public interest

Source: IBAC, Safeguarding integrity: a guide to the integrity system in Victoria (2016) 16, Figure 4.

248 See, for example, Blueprint for Free Speech, Protecting whistleblowers in the UK: a new blueprint (no date) 24-6
<blueprintforfreespeech.net/wp-content/uploads/2016/05/Report-Protecting-Whistleblowers-In-The-UK.pdf>.
The following statements make no reference to maladministration: Blueprint for Free Speech, Blueprint
principles for whistleblower protection (no date) <blueprintforfreespeech.net/wp-content/uploads/2015/10/
Blueprint-Principles-for-Whistleblower-Protection.pdf>; G20 Anti-Corruption Action Plan, Protection of
whistleblowers: study on whistleblower protection frameworks. Compendium of best practices and guiding
principles for legislation (2011) < www.oecd.org/g20/topics/anti-corruption/48972967.pdf>; CleanGovBiz,
Whistleblower protection (OECD, 2012); Transparency International, /nternational principles for whistleblower
legislation (2013); OECD, Committing to effective whistleblower protection—highlights (OECD Publishing, 2016)
<www.oecd.org/corruption/anti-bribery/Committing-to-Effective-Whistleblower-Protection-Highlights.pdf>;
UNODC, The United Nations Convention against Corruption resource guide on good practices in the protection of
reporting persons (United Nations, 2015).

249 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 266.

250 State Services Authority, Review of Victoria’s integrity and anti-corruption system (2010) (‘Proust review’) 3.
251 Philip Moss, Review of the Public Interest Disclosure Act 2013 [Cth] (2016) 36.
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Table 3.3 Maladministration as disclosable conduct: Australian jurisdictions
Jurisdiction Legislative provision Maladministration included as
a type of disclosable conduct?
Commonwealth Public Interest Disclosure Act 2013 (Cth) s 29 Yes
Australian Capital Public Interest Disclosure Act 2012 (ACT) s 8 Yes
Territory
New South Wales Public Interest Disclosures Act 1994 (NSW) s 14(1) Yes
Northern Territory Public Interest Disclosure Act (NT) s 5 Yes
South Australia Whistleblowers Protection Act 1993 (SA) s 4 Yes
Queensland Public Interest Disclosure Act 2010 (Qld) s 13(1)(a) Yes
and sch 4
Tasmania Public Interest Disclosures Act 2002 (Tas) s 3(1) Yes
(definition of ‘improper conduct’)
Victoria Protected Disclosure Act 2012 (Vic) No
Western Australia Public Interest Disclosure Act 2003 (WA) No
3.3.2 Arguments for adding ‘maladministration’ to the PD Act

201712 (Vic)

Professor A J Brown argued in his evidence to the Committee that, while

one has to be careful to ensure that the category of disclosable conduct in
whistleblower protection legislation is not too broad, there was ‘no doubt that
the Victorian legislation is absurdly narrow at the moment for its purpose.’?*?> He
argued that the category of improper conduct in the PD Act 2012 (Vic) needed

to be broadened to encompass at least serious maladministration.?> This was
especially the case given the role the Victorian Ombudsman has in investigating
maladministration.?>*

Dr Suelette Dreyfus has also argued that the category of disclosable conduct must
be sufficiently broad in order to cover various forms of wrongdoing identified

by best-practice principles, such as those developed by the G20 and the NGO
Blueprint for Free Speech.?%®

Finally, the Accountability Round Table argued that the PD Act 2012 (Vic) should
cover, not just ‘serious maladministration,” but all kinds of maladministration.
The present Act, they believed,

252  Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

253  Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

254  Professor A J Brown, ‘Protected Disclosure Act 2012 (Vic): ten problems?’ (Based on comments to the Victorian
Government Protected Disclosure Coordinators Forum, IBAC, Melbourne, 6 March 2016.), tabled with the
Committee.

255  Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.
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appears to overlook the reality that people deliberately engaged in serious
misconduct will usually attempt to conceal that reality and the most that any other
colleague may observe could appear to be possible minor maladministration.?s®

Thus, the Accountability Round Table argued that in order to uncover serious
maladministration the disclosure of even minor maladministration needs to
be protected in whistleblower legislation.?” However, this would make the Act
too broad.?8

3.3.3 Best-practice principles

All the accounts of best practice regarding disclosable wrongdoing agree that a
broad approach needs to be taken in whistleblower protection legislation. This
section explores a range of perspectives on this approach, with a particular focus
on what might be encompassed by the term ‘maladministration.’

Transparency International states that disclosable conduct must include, but not
be restricted to,

corruption; criminal offences; breaches of legal obligation; miscarriages of justice;
dangers to public health, safety or the environment; abuse of authority; unauthorised
use of public funds or property; gross waste or mismanagement; conflict of interest;
and acts to cover up any of these.?>°

Gross waste or mismanagement, as well as cover-ups, are closely related to the
notion of maladministration.

The UNODC endorses the Council of Europe’s Recommendation on the
Protection of Whistleblowers, which includes ‘gross mismanagement of public
bodies (including charitable foundations)’ and ‘gross waste of public funds,’
‘corruption’ and ‘criminal activity.’26°

Blueprint for Free Speech also provides a wide definition of disclosable conduct:
[W]rongdoing that harms or threatens the public interest (including corruption,
criminal misconduct, dangers to public health and safety, fraud, financial

misconduct and other legal, regulatory and ethical breaches).2¢!

The WWTW study identified 38 wrongful behaviours, which were grouped into
the following categories:

256  Accountability Round Table, Submission, 4 May 2016.

257 The Law Council of Australia made a similar point in its submission to the Senate Select Committee on the
Establishment of a National Integrity Commission (2016) 4 (‘Maladministration and misconduct may be related
to corruption or indicate an increased risk of corruption.).

258 Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

259 Transparency International, International principles for whistleblowing legislation (2013) 4.

260 UNODOC, The United Nations Convention against Corruption resource guide on good practices in the protection
of reporting persons (United Nations, 2015) 24, quoting from the Explanatory Memorandum to the Council of
Europe Recommendation on the Protection of Whistleblowers (2014), paragraph 43.

261  Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 3
<blueprintforfreespeech.net/wp-content/uploads/2015/10/Blueprint-Principles-for-Whistleblower-Protection.pdf>.

52 Independent Broad-based Anti-corruption Commission Committee



Chapter 3 Assessing the coverage of the Protect Disclosure Act 2012 (Vic)

- misconduct for material gain

- conflict of interest

- improper or unprofessional behaviour
« defective administration

« waste or mismanagement of resources
« perverting justice or accountability

« personnel or workplace grievances.?6?

The category of ‘defective administration,” which is closest to the notion of
maladministration, was broken down into the following types of wrongdoing;:
- Incompetent or negligent decision making
« Failure to correct serious mistakes
- Endangering public health and safety
« Producing or using unsafe products

- Acting against organisational policy, regulations or laws.?53

After evaluating these accounts of disclosable wrongdoing, the Committee has
accepted the WWTW study’s distillation of best-practice principles. That is,
disclosable conduct should include ‘all significant action or inaction’ within the
public sector that goes against the public interest.?%4 This includes:

- an alleged crime or breach of the law

- official corruption, including abuse of power, breach of trust and conflict of
interest

« official misconduct
» defective administration, including;:
- negligence or incompetence

- improper financial management that constitutes a significant waste of public
money or time

- any failure to perform a duty that could result in injury to the public, such as an
unacceptable risk to public safety, health or environment.26°

262 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxi.

263 Richard Wortley, Peter Cassematis and Marika Donkin, ‘Who blows the whistle, who doesn’t and why?’ in
Brown, Whistleblowing in the Australian public sector 64 (Table 3.5). See also Paul Latimer and A J Brown,
‘Whistleblower laws: international best practice’ (2008) 31(3) University of New South Wales Law Journal 766,
785 (‘abuse of authority,” ‘gross waste’ and ‘mismanagement’); Brown and Latimer, Symbols or substance? 233-5
(‘illegal activity, ‘official misconduct’ and ‘maladministration’).

264 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 283.

265 Ibid.
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3.34 Current Victorian law in comparative perspective

As discussed in the preceding chapter, under the PD Act 2012 (Vic), a natural
person may disclose information about a wide range of ‘improper conduct,’
which encompasses corrupt conduct as defined in the IBAC Act 2011 (Vic) and
‘specified conduct.’?6 Specified conduct encompasses improper conduct that
would constitute a criminal offence or reasonable grounds for dismissing a public
officer.?¢’ It also covers official conduct by a public body or officer that ‘involves
substantial mismanagement of public resources’ or risks to public health, public
safety or the environment.?%8 Disclosures can also be made about detrimental
action in response to a disclosure.?5°

Putting aside for now the nuances of legal classifications, and the category of
detrimental action, in general terms the PD Act 2012 (Vic) allows disclosures
about the following kinds of improper conduct:

« conduct of any person that adversely affects the honest performance by a
public officer or public body of their official functions;?’° or

« conduct of a public officer or public body that constitutes or involves the
dishonest performance of their official functions;?”' or

- conduct of a public officer or public body that constitutes or involves
knowingly or recklessly breaching public trust;?’2? or

- conduct of a public officer or public body that involves the misuse of
information or material acquired in the performance of their official
functions (whether or not for the benefit of the public officer or public body
or any other person);?’3 or

« conduct by a person intended to adversely affect the effective performance
or exercise by a public officer or public body of their functions or powers,
which results in a benefit to the person or one of their associates.?’*

. perverting, or attempting to pervert, the course of justice?’>
« bribery of a public official?’®

« misconduct in public office?””

266 PD Act 2012 (Vic) s 4. See also section 2.3.2 in Chapter 2 of this report.
267 PD Act 2012 (Vic) s 4()(b).

268 PD Act 2012 (Vic) s 4(2)(f).

269  PD Act 2012 (Vic) s 9(1)(@)(ii).

270 IBAC Act 2011 (Vic) s 4(1)(a); PD Act 2012 (Vic) s 4(2)(a); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

271 IBAC Act 2011 (Vic) s 4(1)(b); PD Act 2012 (Vic) s 4(2)(b); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

272 IBAC Act 2011 (Vic) s 4(1)(c); PD Act 2012 (Vic) s 4(2)(c); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

273 IBAC Act 2011 (Vic) s 4()(d); PD Act 2012 (Vic) s 4(2)(d); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

274  IBAC Act 2011 (Vic) s 4(1)(da); PD Act 2012 (Vic) s 4(2)(da); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

275 IBAC Act 2011 (Vic) ss 3 (definition of ‘relevant offence’), 4(1).
276  IBAC Act 2011 (Vic) ss 3 (definition of ‘relevant offence’), 4(1).
277 IBAC Act 2017 (Vic) ss 3 (definition of ‘relevant offence”), 4(1).
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« conduct of a public body or public officer in their official capacity that
‘involves substantial mismanagement of public resources,” or ‘substantial
risk to public health or safety,” or ‘substantial risk to the environment.’?’8

As noted above, most Australian jurisdictions include maladministration by
name as a kind of disclosable conduct, with Victoria and Western Australia the

exceptions. It is beyond the scope of this report to undertake an exhaustive
comparative analysis of the relevant interstate legislative provisions on
disclosable conduct. Instead, key features of interstate and territorial provisions
on maladministration as a type of disclosable conduct will be briefly considered.

Table 3.4 lists a range of definitions of maladministration in Australian

jurisdictions.

Table 3.4

Definitions of maladministration in Australian jurisdictions

Jurisdiction

Legislative provisions

Definition of maladministration

Commonwealth

Public Interest Disclosure Act
2013 (Cth) s 29, Item 4

Conduct that constitutes maladministration, including
conduct that:

(a) is based, in whole or in part, on improper motives; or
(b) is unreasonable, unjust or oppressive; or

(c) is negligent.

Australian
Capital Territory

Public Interest Disclosure
Act 2012 (ACT) s 8(1)
(b)()(2) (definition of
‘maladministration’)

* Section 8(1)(b)(i): maladministration that adversely
affects a person’s interests in a substantial and
specific way

» Section 8(2) (definition of ‘maladministration’):

(a) an action about a matter of administration that
was—

(b) contrary to a law in force in the ACT; or

(c) unreasonable, unjust, oppressive, or improperly
discriminatory; or

(d) negligent; or

(e) based wholly or partly on improper motives.

New South
Wales

Public Interest Disclosures Act
1994 (NSW) ss 11(2), 14(1)

Section 11(2):

Conduct is of a kind that amounts to maladministration if
it involves action or inaction of a serious nature that is:

(a) contrary to law, or

(b) unreasonable, unjust, oppressive or improperly
discriminatory, or

(c) based wholly or partly on improper motives.

Northern
Territory

Public Interest Disclosure Act
(NT) s 5(1)(b)(iv)

Section 5(1)(b)(iv):

substantial maladministration that specifically,
substantially and adversely affects someone’s interests

South Australia

Whistleblowers Protection
Act® 71993 (SA) s 4
(definition of ‘public interest
information”)

Information that tends to show ... (b) that a public officer
is guilty of maladministration in or in relation to the
performance ... of official functions
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Jurisdiction Legislative provisions Definition of maladministration

Queensland Public Interest Disclosure Section 13(1)(a)(ii):

Act 2010 (Qld) s 13(1)(a)
(ii) and sch 4 (definition of
‘maladministration’)

* Maladministration that adversely affects a person’s
interests in a substantial and specific way

Schedule 4 (definition of ‘maladministration’): ...
administrative action that—

(a) was taken contrary to law; or

(b) was unreasonable, unjust, oppressive, or
improperly discriminatory; or

(c) was in accordance with a rule of law or a
provision of an Act or practice that is or may be
unreasonable, unjust, oppressive or improperly
discriminatory in the particular circumstances; or

(d) was taken—
(i) foranimproper purpose; or
(i) onirrelevant grounds; or
(i) having regard to irrelevant considerations; or

(e) was an action for which reasons should have been
given, but were not given; or

(f) was based wholly or partly on a mistake of law or
fact; or

(9) was wrong.

Tasmania Public Interest Disclosures Act  conduct that constitutes maladministration [not defined]

2002 (Tas) s 3(1) (definition of
‘improper conduct’)

(a)

See also Independent Commissioner Against Corruption Act 2012 (SA) s 5(4), which defines ‘maladministration in
public administration’ as, in part, ‘(i) conduct of a public officer, or a practice, policy or procedure of a public authority
... that results in an irregular and unauthorised use of public money or substantial mismanagement of public resources;
or (ii) conduct of a public officer involving substantial mismanagement in or in relation to the performance of official
functions; and (b) includes conduct resulting from impropriety, incompetence or negligence ... (emphasis added).

In general terms, ‘maladministration’ in Australian whistleblower protection
legislation (see Table 3.4, above) includes conduct or action that is one or more of
the following:

contrary to law
unreasonable

unjust

oppressive

improperly discriminatory

based on improper motives or purposes.

While most of these characteristics are readily comprehensible, what is meant by
conduct that is ‘oppressive’ or ‘based on improper motives or purposes’ requires
some explanation. Oppressive conduct includes harassment, intimidation, abuses
of power, unconscionable decisions and actions and the use of heavy-handed
means to an end.?’”® The New South Wales Ombudsman has described conduct
based on improper motives or purposes as including:

279

Local Government Association of South Australia, Understanding maladministration (The ICAC Act—Key Issues
for Local Government Information Paper 11, 2013) 4; New South Wales Ombudsman, Maladministration (Public
Sector Agencies Fact Sheet No. 13, 2010).
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« decisions or actions for a purpose other than that for which a power was conferred
- conflicts of interests
« bad faith or dishonesty

« decisions or actions induced or affected by fraud.?°

The Australian Capital Territory (ACT) and Commonwealth legislation also
specifies negligent conduct as part of maladministration (see Table 3.4, above).
The ACT, Northern Territory and Queensland legislation requires the conduct to
have adversely affected a person’s interests (see Table 3.4, above).

Does the PD Act 20172 (Vic) already cover maladministration?

The PD Act 2012 (Vic), combined with the offence of misconduct in public
office (MIPO) under the IBAC Act 2011 (Vic), covers almost all aspects of
maladministration. Many aspects of maladministration come within broad
readings of the following conduct provisions:

- conduct of a public officer or public body that constitutes or involves
knowingly or recklessly breaching public trust?®

- conduct of a person intended to adversely affect the effective performance or
exercise by a public officer or public body of their functions or powers, which
results in a benefit to the person or one of their associates?s?

- official conduct of a public body or public officer that ‘involves substantial
mismanagement of public resources,” or ‘substantial risk to public health or
safety,” or ‘substantial risk to the environment.’283

« misconduct in public office (MIPO).28

Improper conduct under the PD Act 2012 (Vic) covers not only intentional but
also reckless breaches of the public trust, where, for instance, public officers act
inconsistently with the duties of the position entrusted to them by the public. In
this sense, breach of public trust overlaps with the margins of MIPO.

In addition, improper conduct includes conduct that adversely affects not only
the honest, but also the effective, performance or exercise of official functions or
powers, overlapping with maladministration as a form of bad governance.

Finally, a broad reading of ‘substantial mismanagement of public resources’
overlaps with maladministration as a type of ‘defective administration,” as the
WWTW project terms it.

280 New South Wales Ombudsman, Maladministration (Public Sector Agencies Fact Sheet No. 13, 2010).

281  IBAC Act 2011 (Vic) s 4(1)(c); PD Act 2012 (Vic) s 4(2)(c); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

282 IBAC Act 2011 (Vic) s 4(1)(da); PD Act 2012 (Vic) s 4(2)(da); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 7.

283  PD Act 2012 (Vic) s 4(2)(f).
284  |BAC Act 2011 (Vic) ss 3 (definition of ‘relevant offence’), 4(1).
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Table 3.5
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Table 3.5 demonstrates that many aspects of maladministration are already
covered by provisions in the PD Act 2012 (Vic) and the IBAC Act 2011 (Vic).?8

Maladministration: coverage under Victorian law

Type of maladministration

Legislative provision

Poor administration

substantial mismanagement of public resources: PD Act 2012 (Vic)
s 42D

Improper or inappropriate performance
of administrative tasks

knowingly or recklessly breaching public trust: PD Act 2012 (Vic)
s 4(2)(c)

Inefficiency

substantial mismanagement of public resources: PD Act 2012 (Vic)
S 4(2)(FH)(0)

Incompetence

substantial mismanagement of public resources: PD Act 2012 (Vic)
S 4(2)(FH)(0)

knowingly or recklessly breaching public trust: PD Act 2012 (Vic)
s 4(2)(0)

Poor governance

substantial mismanagement of public resources: PD Act 2012 (Vic)
s 42)(H(®

lllegality

Corrupt conduct or conduct ‘that is not corrupt conduct but that,
if proved, would constitute—(i) a criminal offence’: PD Act 2012
s 4(H(@)-(b)(0)

MIPO: IBAC Act 2011 (Vic) ss 3 (definition of ‘relevant offence”) 4(1)

Gross waste/mismanagement

substantial mismanagement of public resources: PD Act 2012 (Vic)
s 42)(H)(@D

Abuse of authority

knowingly or recklessly breaching public trust: PD Act 2012 (Vic)
s 4(2)(©)

MIPO: IBAC Act 2071(Vic) ss 3 (definition of ‘relevant offence’) 4(1)

Danger to public health or safety

substantial risk to public health or safety: PD Act 2012 (Vic) s 4(2)
(F)(iD

Gross mismanagement of public bodies/
funds

substantial mismanagement of public resources: PD Act 2012 (Vic)
s 42)(H(®

Unauthorised use of public funds/
property/resources

dishonest performance of ... functions as a public officer or public
body: PD Act 2012 (Vic) s 4(2)(b)

knowingly or recklessly breaching public trust: PD Act 2012 (Vic)
s 4(2)(©)

MIPO: IBAC Act 2071(Vic) ss 3 (definition of ‘relevant offence’) 4(1)

Improper or unprofessional behaviour

dishonest performance of ... functions as a public officer or public
body: PD Act 2012 (Vic) s 4(2)(b)

knowingly or recklessly breaching public trust: PD Act 2012 (Vic)
s 4(2)(©)

MIPO: IBAC Act 2071(Vic) ss 3 (definition of ‘relevant offence’) 4(1)

Negligence or incompetence

substantial mismanagement of public resources: PD Act 2012 (Vic)
s 42)(H@D

Improper management that constitutes a
significant waste of public money or time

substantial mismanagement of public resources: PD Act 2012 (Vic)
s 4(2)(HH(@D

285 Table 3.5 relies on characterisations of maladministration, and accompanying citations, in sections 3.3.1-3.3.5 of

this chapter.
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Type of maladministration Legislative provision

Any failure to perform a duty that could substantial risk to public health or safety: PD Act 2012 (Vic) s 4(2)
result in injury to the public, such as an (H)(i)

unacceptable risk to public safety, health ¢ |1\ htial risk to the environment: PD Act 2072 (Vic) s 4(2)(F) i)
or the environment

Administrative actions that are knowingly or recklessly breaching public trust: PD Act 2012 (Vic)
unreasonable, unjust, oppressive, (s 4(2)(c)

improperly discriminatory or based on 56, pac Act 2071(Vic) ss 3 (definition of ‘relevant offence’) 4(1)
improper motives or purposes

Source: The discussion in sections 3.3.1-3.3.5, and accompanying citations, in this chapter.

The addition of MIPO to the IBAC Act 2011 (Vic) in 20162% has significantly
expanded the range of disclosable conduct in Victoria. IBAC takes a broad view of
MIPO, understanding it as:

Any conduct by a public sector employee which is unlawful or fails to meet the ethical
or professional standards required in the performance of duties or the exercise of
powers entrusted to them.?’

IBAC has given the following examples of MIPO: the falsification of accounts,
secret commissions, improper tendering processes, obtaining financial benefits
by deception and misuse of power ‘to harm, oppress or disadvantage a person.’?88

This is consistent with judicial definitions and interpretations of MIPO in Victoria
and the rest of the common law world. While the offence of MIPO requires ‘[wilful]
... misconduct ... by act or omission’ such as wilful neglect or a failure to perform
a public duty,?®? it extends to a wide range of conduct that overlaps with common
understandings of maladministration. This includes fraud, secret profits, hidden
conflicts of interest, the use of public office and influence for private gain, and
conduct based on improper motives or purposes (including corrupt, biased,
dishonest, oppressive, malicious and unfair actions or decisions).2%°

In sum, the Victorian legislative provisions covering dishonesty, breach of public
trust, MIPO, substantial mismanagement of public resources, and substantial risk
to public health, safety and the environment adequately cover maladministration
in substance if not by name. This coverage is considered adequate by IBAC,

the Victorian Ombudsman and the V1.2 The Committee also considers that
maladministration is adequately covered by the present Victorian law.

FINDING 2: The Committee is satisfied that the coverage of improper conduct under
the PD Act 2012 (Vic), in conjunction with the /BAC Act 20171 (Vic), is adequate.

286 Integrity and Accountability Legislation Amendment Act (A Stronger System) Act 2016 s 3(f).
287 IBAC, Summary: changes to the IBAC Act (2016) (emphasis added).
288 IBAC, Summary: changes to the IBAC Act (2016).

289 Lenny Roth, ‘Corruption offences’ (NSW Parliamentary Research Service, e-brief, September 2013) 4, citing the
Victorian Court of Appeal in R v Quach [2010] VSCA 106.

290 David Lusty, ‘Revival of the common law offence of misconduct in public office’ (2014) 38 Criminal Law Journal
337,342,348, 352-9.

291  Mr Stephen O’Bryan QC, Correspondence, 24 October 2016; Ms Deborah Glass OBE, Victorian Ombudsman,
Submission, 17 May 2016; Mr Robin Brett QC, Victorian Inspector, VI, Submission, 11 May 2016.
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Complaints and disclosures about MPs

Under the PD Act 2012 (Vic)—unlike the Commonwealth public interest
disclosures scheme,??? which excludes MPs as subjects of disclosure—the
Victorian scheme does allow disclosures to be made about the alleged improper
conduct of an MP. However, the requirements differ from disclosures about other
bodies or persons, and the Committee has received some evidence that raised
concerns about the processes for disclosures about Victorian MPs.?%

It has been emphasised that any special procedures for making a disclosure

need to be justified.?®* Whistleblowing legislation should, for example, cover
‘public interest-related wrongdoing in all areas of ... government—including by
Ministers, their offices, and other members of parliament.’?®> Further, it has been
argued that ‘[l]egislative action is needed to ensure that equivalent processes and
protections are triggered irrespective of where the wrongdoing occurs.’?%

In Victoria, a person can make a complaint about an MP’s allegedly corrupt
conduct directly to IBAC, or a disclosure about MP’s improper conduct to a
Presiding Officer of the Parliament of Victoria.

During 2015/16, IBAC received 13 complaints with 18 allegations against MPs. All
complaints were assessed by IBAC and all were dismissed. The Presiding Officers
made no notifications to IBAC during this period.?*” A review of the annual
reports of the Victorian Legislative Assembly and Legislative Council between

292  Public Interest Disclosure Act 2013 (Cth).

293  Emeritus Professor Ronald D Francis, College of Law & Justice, Victoria University, Submission, 23 April 2016;
Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016. See also Ms Katie Miller, President, Law Institute of Victoria,
Closed Hearing, Melbourne, 23 November 2015; Ms Belinda Wilson, Vice President, Law Institute of Victoria,
Submission to the IBAC Committee’s inquiry into the Victorian integrity system, 13 January 2016; Law Institute
of Victoria, Strengthening Victoria’s integrity regime: position paper (2015) 9; Law Institute of Victoria, Integrity
Legislation Amendment Bill 2014: submission to the Attorney-General (2014).

294 See, for example, Mr Simon Wolfe, Head of Research, Blueprint for Free Speech, Submission to the House
of Representatives Standing Committee on Social Policy and Legal Affairs’s Inquiry into the Public Interest
Disclosure Bill 2012 [Cth], 19 April 2013; Ms Elizabeth O’Keefe, Director, Transparency International, Submission
to the House of Representatives Standing Committee on Social Policy and Legal Affairs’s Inquiry into the Public
Interest Disclosure Bill 2013 [Cth], 19 April 2013; Proust review 8, citing Griffith University and Transparency
International, Chaos or coherence? Strengths, opportunities and challenges for Australia’s integrity systems.
National Integrity Systems Assessment Final Report (Key Centre for Ethics, Law, Justice and Governance, Griffith
University, 2005); Professor A J Brown, Professor of Public Law and Policy, Griffith University, Submission to
the House of Representatives Standing Committee on Social Policy and Legal Affairs’s Inquiry into the Public
Interest Disclosure Bill 2013 [Cth], 22 April 2013.

295 Professor A J Brown, Professor of Public Law and Policy, Griffith University, Submission to the House of
Representatives Standing Committee on Social Policy and Legal Affairs’s Inquiry into the Public Interest
Disclosure Bill 2013 [Cth], 22 April 2013.

296 Professor A J Brown, Professor of Public Law and Policy, Griffith University, Submission to the House of
Representatives Standing Committee on Social Policy and Legal Affairs’s Inquiry into the Public Interest
Disclosure Bill 2013 [Cth], 22 April 2013. See also Mr Simon Wolfe, Head of Research, Blueprint for Free Speech,
Submission to the House of Representatives Standing Committee on Social Policy and Legal Affairs’s Inquiry
into the Public Interest Disclosure Bill 2013 [Cth], 19 April 2013; Ms Elizabeth O’Keefe, Director, Transparency
International, Submission to the House of Representatives Standing Committee on Social Policy and Legal
Affairs’s Inquiry into the Public Interest Disclosure Bill 2013 [Cth], 19 April 2013.

297  Mr Alistair Maclean, Chief Executive Officer, IBAC, Correspondence, 16 March 2017.
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2013/14 and 2015/16 has revealed that there have been no disclosures made
to the Presiding Officers of the Parliament under the Protected Disclosure Act
2012 (Vic).?%8

If a person wants to make a disclosure about an MP’s allegedly improper conduct
in order to gain the protections of the PD Act 2012 (Vic) a disclosure must be made
to the Presiding Officer of the house of the Parliament of Victoria in which the

MP sits.29°

In contrast to other public bodies who have received a disclosure, if a Presiding
Officer considers that a disclosure may be a protected disclosure they are not
required to notify it to IBAC for assessment.3%° This discretion, which is not
unusual in Australian jurisdictions, has been justified as part of a Westminster
approach to addressing concerns over MPs’ conduct. Before considering the
evidence and arguments relating to the discretion, it is important to examine the
present law in Victoria more closely.

3.4.1 The Victorian law

Complaints and disclosures about the alleged improper conduct of a Victorian
MP are governed by a range of laws and procedures, including the IBAC Act 2011
(Vic), the PD Act 2012 (Vic) and the Parliament of Victoria’s protected disclosure
procedures.3?' This section examines how they operate with respect to complaints
about MPs made directly to IBAC, and disclosures about MPs and Presiding
Officers under the PD Act 2012 (Vic), before discussing Parliament’s procedures in
more detail.

298 Department of the Legislative Assembly, Annual report 2015-2016 (Parliament of Victoria, 2016) 64; Department
of the Legislative Council, Annual report 2015-2016 (Parliament of Victoria, 2016) 43; Department of the
Legislative Assembly, Annual report 2014-2015 (Parliament of Victoria, 2015) 63; Department of the Legislative
Council, Annual report 2014-2015 (Parliament of Victoria, 2015) 53; Department of the Legislative Assembly,
Annual report 2013-2014 (Parliament of Victoria, 2014) 62. Note: The Legislative Council did not report the
number of disclosures that the President had received during 2013/14.

299 PD Act 2012 (Vic) ss 3 (definition of ‘Presiding Officer’), 19(1)-(2). Note, however, that under section 19(3) of the
PD Act 2012 (Vic) disclosures relating to a Minister of the Crown who is not a member of Parliament must be
made to IBAC.

300 PD Act 2012 (Vic) s 21(3) (‘the Presiding Officer may notify the disclosure to the IBAC’). Cf PD Act 2012 (Vic) s
21(2) (‘the entity must ... notify the disclosure to the IBAC).

301 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.
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Complaints about MPs made directly to IBAC

A person can make a complaint about the alleged corrupt conduct of an MP
directly to IBAC.3°2 However, any information disclosed in the complaint cannot
be assessed by IBAC as a possible protected disclosure complaint.3° In other
words, someone who complains about an MP directly to IBAC will not receive the
protections of the PD Act 2012 (Vic).3%4

Disclosures about MPs made under the PD Act 201712 (Vic)

A complaint/disclosure about an MP will only receive protection under the PD Act
2012 (Vic) if it follows the prescribed procedure.3°> As noted, section 19(1)—(2)

of the PD Act 2012 (Vic) requires disclosures about a member of the Legislative
Assembly to be made to the Speaker of the Legislative Assembly, and about a
member of the Legislative Council to the President of the Legislative Council.

Section 21(1)(3) of the PD Act 2012 (Vic) provides that if a disclosure is made to a
Presiding Officer (the Speaker or the President), and that officer considers ‘that
the disclosure may be a protected disclosure,” s/he ‘may notify the disclosure to
the IBAC’ for assessment as a possible protected disclosure complaint. As noted
earlier, this discretion contrasts with the position of other public organisations.
Under section 21(2) of the PD Act 2012 (Vic), they must notify the disclosure to
IBAC for assessment ‘no later than 28 days after the disclosure is made.’

Disclosures about Presiding Officers made under the PD Act 2012 (Vic)

Under the Victorian Parliament’s procedures, a disclosure about the Speaker

or the President is to be made to the Clerk or Deputy Clerk of the Legislative
Assembly or the Legislative Council as ‘protected disclosure officers.”°¢ They ‘may
refer the disclosure direct to the Deputy Presiding Officer for consideration.’3%’
The Deputy Presiding Officers are the Deputy Speaker and Deputy President.3®
Under this procedure, while a disclosure about a Presiding Officer is received

by the relevant Clerk or Deputy Clerk, the assessment of whether it could be

302 /BAC Act 20171 (Vic) ss 6(1)(k) (definition of ‘public officer’), 51 (complaint about ‘corrupt conduct’); Mr Stephen
O’Bryan QC, IBAC Commissioner, Correspondence, 24 October 2016; Mr Stephen O’Bryan QC, Commissioner and
Dr John Lynch, General Counsel, IBAC, Closed Hearing, Melbourne, 11 April 2016; IBAC, Information for Members
of Parliament, electorate and parliamentary officers (January 2015). See also /BAC Act 2011 (Vic) s 6(D(j) (‘a
responsible Minister of the Crown’).

303 PD Act 2012 (Vic) s 12(1) (‘A disclosure under this Part [pt 2] must be made in accordance with the prescribed
procedure.); Mr Stephen O’Bryan QC, IBAC Commissioner, Correspondence, 24 October 2016; Mr Stephen
O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.

304 Mr Stephen O’Bryan QC, IBAC Commissioner, Correspondence, 24 October 2016; Mr Stephen O’Bryan QC,
Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.

305 PD Act 2012 (Vic) ss 3 (definitions of ‘assessable disclosure, ‘protected disclosure’), 12(1), 19(1)-(2).

306 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 5-6 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>; IBAC,
Information for Members of Parliament, electorate and parliamentary officers (January 2015).

307 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 5 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

308 Ibid 6.
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a protected disclosure, and whether the discretion to notify it to IBAC will be
exercised, is undertaken by the Deputy Speaker or Deputy President as the case
may be (see Table 3.6).3%°

Table 3.6 Disclosures about Presiding Officers
Subject of disclosure Receiver of disclosure Assessor of disclosure
Speaker of the Clerk or Deputy Clerk of the Legislative Assembly  Deputy Speaker acting as a
Legislative Assembly acting as a protected disclosure officer protected disclosure coordinator
President of the Clerk or Deputy Clerk of the Legislative Council Deputy President acting as a
Legislative Council acting as a protected disclosure officer protected disclosure coordinator

On this interpretation, despite a statement in the procedures that ‘[t] he Clerk

or Deputy Clerk may refer the disclosure direct to the Deputy Presiding officer
for consideration," they must do so as a matter of course. This is because only
the relevant Deputy Presiding Officer has the power to assess disclosures and
notify them to IBAC, exercising powers that would otherwise be exercised by the
relevant Presiding Officer as a ‘protected disclosure coordinator.’s"

The Committee heard evidence from the IBAC Commissioner, Mr Stephen
O’Bryan QC, that the intended purpose of this process is to avoid the conflict of
interest that would arise were the President or Speaker to receive a disclosure
about their own alleged improper conduct. The IBAC Commissioner explained
the combined operation of section 19 of the PD Act 2012 (Vic) and regulation 12 of
the Protected Disclosure Regulations 2013 (Vic)3? in the following way:

Section 19 of the Protected Disclosure Act [2012 (Vic)] and regulation 12 of the
Protected Disclosure Regulations set out how disclosures about Members of
Parliament can be made. In addition to the President and Speaker, regulation 12
allows these disclosures to be made to certain other persons.

As the legislation does not make special provision for disclosures about a Presiding
Officer, these disclosures can only be made to the person who is the subject of the
disclosure or the other persons permitted by regulation 12. Given the conflict of
interest issues that arise with a Presiding Officer receiving a disclosure about his or
her own conduct, in IBAC’s view, it is appropriate for another senior officer to receive
those disclosures.’®™

However, while a disclosure about a Presiding Officer can be received by a Clerk
or Deputy Clerk it must be assessed by the relevant Deputy Presiding Officer.

309 Ibid 6-8.
310 Ibid 6.

3N Ibid 6 (‘For the purposes of such disclosures [about Presiding Officers] only, all the obligations of the Presiding
Officers will be carried out by the Deputy Speaker or Deputy President as Deputy Presiding Officers, as
appropriate ...)), 7-8. <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

312 Regulation 12 operates in conjunction with section 12(1) of the PD Act 2012 (Vic) regarding how oral and written
disclosures are to be made. Regulation 12(1)(a), for example, provides that oral disclosures ‘must be made ... to
... (@) the Speaker or the President as the case requires; or (b) an employee of the office of the President or the
Speaker, as the case requires (emphasis added).

313 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 13 January 2017 (emphasis added).

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 63



Chapter 3 Assessing the coverage of the Protect Disclosure Act 2012 (Vic)

64

The Parliament of Victoria’s protected disclosure procedures
Under section 65 of the PD Act 2012 (Vic), a Presiding Officer may

establish procedures—

(a) to facilitate the making of disclosures to the Presiding Officer; and

(b) for the handling of those disclosures and the notification of those disclosures to
the IBAC ...

Among other requirements, the procedures must be consistent with any IBAC
guidelines issued under section 64 of the PD Act 2012 (Vic).3™ The procedures
must also be ‘readily available to the public and to each Member of the House.”®

Parliament in consultation with IBAC has developed a set of procedures under
section 65 of the PD Act 2012 (Vic).3'® They are contained in a document entitled
Protected Disclosure Act 2012: procedures for making a disclosure about a Member
of Parliament, which is on the Parliament’s website.3"” The Presiding Officers
have informed the Committee that ‘[i]nformation about the procedures is also
provided to new members as part of their induction.’3®

The procedures are a guide to the relevant operation of the PD Act 2012 (Vic).
They cover the nature of improper conduct and detrimental action, the reporting
and assessment of disclosures, the protection of confidentiality, the publishing
of statistics on disclosures and the management of the welfare of disclosers

and MPs.

The most important sections of the procedures for the present discussion concern
the criteria applied by Presiding Officers in assessing whether a disclosure may be
a protected disclosure and how they exercise their discretion to notify a protected
disclosure about an MP to IBAC.3”

The procedures state:

To be a protected disclosure, a disclosure must satisfy the following criteria:

- Did a natural person (that is, an individual person rather than a corporation) make
the disclosure?

« Does the disclosure relate to conduct of a Member of Parliament acting in his or
her official capacity (including as a Minister)?

« Isthe alleged improper conduct or detrimental action taken against any person in
reprisal for the making of a protected disclosure by any person?

314  PD Act 2012 (Vic) s 65(2)(c). IBAC has not issued any such guidelines: Mr Stephen O’Bryan QC, Commissioner,
IBAC, Correspondence, 13 January 2017.

315  PD Act 2012 (Vic) s 65(3).
316 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 13 January 2017.
317  See <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

318  Hon Telmo Languiller MP, Speaker of the Legislative Assembly, and the Hon Bruce Atkinson MLC, President of the
Legislative Council, Correspondence, 19 December 2016.

319  Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 7-8 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.
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« Does the information show or tend to show there is improper conduct or
detrimental action?

« Does the complainant have reasonable grounds to believe that the information
he or she has provided shows or tends to show there is improper conduct or
detrimental action?32°

There is a degree of ambiguity due to the way the last two bullet points are
listed in the Procedures. It might imply that a complainant needs to satisfy

the tests in both these bullet points. But they do not have to. Under the PD Act
2012 (Vic) a complainant need only satisfy one of these tests. That is, they need
to demonstrate that the information shows, or tends to show, there is improper
conduct or detrimental action or that s/he has a reasonable belief that it does.3?

As noted, even if a Presiding Officer considers that a disclosure may be a
protected disclosure, s/he has a discretion whether to notify it to IBAC for
assessment. Under the Procedures, a Presiding Officer exercising this discretion
may take into account, but is not restricted to, the following issues:

« Isthe disclosure trivial, frivolous or vexatious?

« Does the information provided show, or tend to show, support for the alleged
conduct?

« If proven, would the disclosure amount to a failure to comply with the Code of
Conduct provisions contained in the Members of Parliament (Register of Interests)
Act 1978 [(Vic)]

- Isthe matter the subject of any other investigation?

« Was there any delay in disclosing information and, if so, what explanation was
given for such delay?3??

The Presiding Officer ‘will use reasonable endeavours’ to decide within 28 days
after receiving a disclosure whether to notify it to IBAC for assessment.323 If the
Presiding Officer considers that a disclosure may be a protected disclosure, and
decides to exercise the discretion to notify it to IBAC, s/he may communicate that
decision to the discloser.3

If the Presiding Officer does not consider that the disclosure may be a protected
disclosure—or decides not to notify a possible protected disclosure to IBAC—the
Officer may inform the discloser of these circumstances.3?®

As explained earlier, the Procedures outline the process in relation to disclosures
about a Presiding Officer. In an effort to avoid a conflict of interest, disclosures
about a Presiding Officer are to be made to the Clerk or Deputy Clerk of the
respective house of the Parliament of Victoria. The Clerk or Deputy Clerk

320 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 7 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

321 PD Act 2012 (Vic) s 9(D).

322 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 8 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

323 |Ibid.
324  |Ibid.
325  |Ibid.
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then refers the disclosure to the Deputy Presiding Officer for assessment, who
assumes and exercises the powers of the Presiding Officer regarding disclosures
about MPs.3%

The Procedures also outline the processes if a Presiding Officer notifies a
disclosure about an MP to IBAC and it determines that the disclosure is a
protected disclosure complaint.3?’ IBAC will discuss with the Presiding Officer
whether the MP who is the subject of the complaint should be informed.3%®
According to the Procedures, ‘if the matter is of significant public interest,’ the
Presiding Officer may ‘make a statement in the House ... that the matter has been
referred to IBAC.3®®

If the complainant’s allegations are ‘clearly wrong or unsubstantiated’ the
procedures provide that Parliament will ‘give its full support’ to the MP who is
the subject of the complaint.33° If the matter has already been disclosed publicly,
the Presiding Officer will also consider a request that s/he make a ‘statement of
support setting out that the allegations were clearly wrong or unsubstantiated.’s*

Improving Parliament’s procedures on protected disclosures

As mentioned earlier, under the PD Act 2012 (Vic) the procedures are required

to be ‘readily available to the public.”®32 While the procedures are on the
Parliament’s website,33 navigation to them is difficult rather than straightforward
and intuitive. A member of the public would have to find them by clicking on
‘Publications & Research,” on the homepage and then ‘Protected Disclosure Act’—
only the title of the legislation is given.33* Finally, the user must download a PDF
file entitled Protected Disclosure Procedures.>

It is unlikely that most members of the public would draw a connection between
the name of the legislation and Parliament’s procedures for whistleblowing
complaints about MPs. The procedures should appear more prominently on

the Parliament’s website under a heading such as ‘Information on protected

326 See the discussion of disclosures about Presiding Officers under the PD Act 2012 (Vic) in section 3.4.1 of this
chapter.

327 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 8-9, 10 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

328 Ibid 10. See also IBAC, Information for Members of Parliament, electorate and parliamentary officers
(January 2015).

329 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 10 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>. See also
IBAC, Information for Members of Parliament, electorate and parliamentary officers (January 2015).

330 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 10 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>. See also
IBAC, Information for Members of Parliament, electorate and parliamentary officers (January 2015).

331 Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) 10 <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>. See also
IBAC, Information for Members of Parliament, electorate and parliamentary officers (January 2015).

332 PD Act 2012 (Vic) s 65(3).

333  Parliament of Victoria, Protected Disclosure Act 2012: procedures for making a disclosure about a Member of
Parliament (July 2015) <www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

334  See, respectively, the following Parliament of Victoria website pages: <www.parliament.vic.gov.au/publications>,
<www.parliament.vic.gov.au/publications/protected-disclosure-act-2012>.

335 See Parliament of Victoria, <www.parliament.vic.gov.au/images/Protected_Disclosure_Procedures_July_
2015.pdf>.
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disclosures (whistleblowing).” The website should also be developed so that a
global search of the website takes users to the procedures if key terms such as
‘complaints,’” ‘complaints about MPs’ and ‘whistleblower complaints’ are used.

The present web page on disclosures only provides a very limited explanation
of the function of the PD Act 2012 (Vic), who can make a disclosure, whose
conduct can be the subject of a disclosure and how disclosures made. Moreover,
it is only when the procedures document is opened that MPs are mentioned.
The web page should provide better context for a member of the public in plain
language. It should specifically mention the range of conduct and parliamentary
officials, including MPs, that can be subject to a disclosure as well as how to
make a disclosure. The web page should be reviewed and updated regularly, as
needed. Parliament should also provide a downloadable factsheet on the PD Act
2012 (Vic) and Parliament’s procedures. This should be available as a PDF and in
a protected Word file. Parliament should also consider other accessible formats,
such as audio.3%®

Any parliamentary factsheet should be produced in consultation with IBAC to
ensure accuracy and to avoid any inconsistency with public information already
produced by IBAC.3¥” The procedures themselves, and any factsheet, should

be reviewed and updated every six months in consultation with IBAC. The
procedures and factsheet should have an ‘Accurate at’ date so members of the
public know the date at which any statements of law were accurate.

The present procedures have an issue date of July 2015. As a result, there are

a number of legal inaccuracies in them. The procedures do not take account
of important changes to the law in 2016, including amendments that allowed
IBAC to investigate ‘corrupt conduct’ rather than ‘serious corrupt conduct,’338
that broadened the meaning of ‘corrupt conduct’ (including the recognition of
MIPO)3%* and that lowered the standards of proof.34° Members of the public are
not presently receiving accurate information from the Parliament about the
Victorian legislation relating to protected disclosures.

RECOMMENDATION 1: The Parliament of Victoria should make its Protected
Disclosure Act 2012 procedures for making a disclosure [whistleblower complaint] about a
Member of Parliament readily accessible on its website. The information on the web page
where the procedures can be downloaded should provide a clearer and fuller explanation
of the Act and its application to disclosures about MPs and other officials.

336 See WC3's (The World Wide Web Consortium) Web Content Accessibility Guidelines (WCAG) 2.0
<www.w3.0rg/TR/WCAG>; Government of Victoria, Accessibility statement (2017) <www.vic.gov.au/accessibility.
html>; Department of Justice and Regulation (Victoria), Access to Justice Review (2016) <engage.vic.gov.au/
accesstojustice>; Victorian Legal Assistance Forum (VLAF), Online Information Guidelines (2014)
<www.victorialawfoundation.org.au/vlaf-online-legal-information-guidelines>; Parliament of Victoria,
‘Accessibility’ (12 April 2011) <www.parliament.vic.gov.au/accessibility>.

337 For example, IBAC’s factsheet: IBAC, Information for Members of Parliament, electorate and parliamentary
officers (January 2015).

338 Integrity and Accountability Legislation Amendment (A Stronger System) Act 2016 (Vic) ss 5, 8.

339 Integrity and Accountability Legislation Amendment (A Stronger System) Act 2016 (Vic) ss 3(f), 4-5.

340 Integrity and Accountability Legislation Amendment (A Stronger System) Act 2016 (Vic) ss 4(1), 4(4).
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RECOMMENDATION 2: In consultation with IBAC, the Parliament should produce a
plain-language factsheet on disclosures (whistleblower complaints) about MPs and other
parliamentary officials. It should be available as a downloadable PDF on Parliament’s
website. Parliament should also consider making it available in other accessible formats.

RECOMMENDATION 3: The Parliament of Victoria, in consultation with IBAC,
should review its Protected Disclosure Act 2012 procedures for making a disclosure
[whistleblower complaint] about a Member of Parliament and the factsheet every six
months to ensure accuracy. They should both include an ‘Accurate at’ date.

IBAC guidelines on disclosures about MPs

Under section 64(1)-(2) of the PD Act 2012 (Vic), IBAC may issue guidelines for
procedures to ‘facilitate the making of disclosures’ to a Presiding Officer. Before
making or amending any such guidelines, IBAC must have the ‘prior agreement
of the relevant Presiding Officer.* In addition, IBAC ‘must ensure its guidelines
are readily available to the public, to the relevant Presiding Officer and to each
Member of the relevant House of Parliament.342

IBAC has informed the Committee that while it has not issued any guidelines
regarding disclosures to Presiding Officers it was consulted by Parliament when
it developed its protected disclosure procedures under section 65 of the PD Act
2012 (Vic).343

3.4.2 The law in other Australian jurisdictions

The Committee has considered the law in other Australian jurisdictions
regarding complaints and disclosures about MPs, with a focus on their principal
whistleblowing protection legislation. Such a consideration allows for an
assessment about how representative the Victorian laws are and what can be
learnt from other Australian jurisdictions.

Commonwealth

A public interest disclosure cannot be made about a federal MP. They are not
included in the list of ‘public officials’ about whom a disclosure can be made.3**

341  PD Act 2012 (Vic) s 64(3).

342  PD Act 2012 (Vic) s 64(4).

343  Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 13 January 2017.
344  Public Interest Disclosure Act 2013 (Cth) s 69(1).
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Australian Capital Territory

In the Australian Capital Territory, disclosures may be made about a ‘public
sector entity.®*> This includes ‘a Legislative Assembly entity.346 A ‘Legislative
Assembly entity’ is defined to include members of the Legislative Assembly.3# In
sum, disclosures can be made about wrongdoing by ACT MPs.

Under the Public Interest Disclosure Act 2012 (ACT), anyone may make a public
interest disclosure to a ‘disclosure officer’ or a Minister.3*8 If the discloser is a
public official, they may disclose to their manager, a board member or another
official in their organisation who can receive and act on disclosures.34°

According to the Public Interest Disclosure Procedures of the Legislative Assembly
of Australian Capital Territory (ACT), disclosures about MPs are generally
assessed by the Clerk of the Assembly.35° The Clerk must make an assessment of
the disclosure, or s/he may

- (if it concerns a possible breach of the Members’ Code of Conduct) refer
it to the Speaker, who may refer it to the independent Commissioner for
Standards for investigation, or

- refer it to another more appropriate entity for investigation, or
« ‘decide not to investigate it.3*

Under the legislation and procedures, the Clerk may decide not to investigate on
the basis of prescribed reasons. These are, in general terms:

« that the disclosure has been withdrawn

- thatitis impracticable to investigate (because, for example, the complaint is
an old one and/or the complainant has not rendered necessary assistance)

- it hasalready been investigated
« it would infringe upon the Assembly’s privileges

« there is a better way to handle the disclosable conduct described in the
disclosure.3%?

345  Public Interest Disclosure Act 2012 (ACT) s 9(1).

346  Public Interest Disclosure Act 2012 (ACT) s 9(1)(b).

347  Public Interest Disclosure Act 2012 (ACT) s 3 (Dictionary: definition of ‘Legislative Assembly entity’).

348  Public Interest Disclosure Act 2012 (ACT) s 15(1)(a)-(b).

349  Public Interest Disclosure Act 2012 (ACT) s 15(1)(c).

350 Legislative Assembly of the Australian Capital Territory, Public interest disclosure procedures (January 2014) 4,
8-10.

351 Legislative Assembly of the Australian Capital Territory, Public interest disclosure procedures (January 2014) 8;
Public Interest Disclosure Act 2012 (ACT) ss 18-20. The Commissioner for Standards ‘investigates complaints
about breaches, by MLAs [Members of the Legislative Assembly], of the Members’ Code of Conduct or the rules
governing the registration or declaration of interests’ (Legislative Assembly of the Australian Capital Territory,
Complaining about a Member of the Legislative Assembly (May 2015) 1). See also Continuing resolution 5: Code
of Conduct for all Members of the Legislative Assembly for the Australian Capital Territory (Resolution agreed
by the Assembly 25 August 2005, and amended 24 October 2013); Standing Committee on Administration and
Procedure (ACT), Protocol for investigation of complaints against members (adopted 24 March 2015).

352 Legislative Assembly of the Australian Capital Territory, Public interest disclosure procedures (January 2014)
8-9; Public Interest Disclosure Act 2012 (ACT) s 20.
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If the Clerk is reasonably satisfied that the conduct described in the disclosure
‘involves, or could involve, an offence,” s/he must refer it to the Chief Police
Officer for the ACT.3%3

The Clerk therefore has a fairly broad discretion in relation to disclosures about
MPs, but, in contrast to Victoria, it is explicitly limited by a range of legislative
provisions—for example, regarding when s/he can decide not to investigate a
public interest disclosure.3%*

New South Wales

Under the Public Interest Disclosures Act 1994 (NSW), disclosures about the
alleged wrongdoing of MPs may be made either to Parliament or directly to the
Independent Commission Against Corruption (ICAC).3%

Disclosure to parliament

Under the Public Interest Disclosures Act 1994 (NSW), public officials and former
public officials can make disclosures about the alleged wrongdoing of other
public officials or former public officials.3%¢ The definition of ‘public official’
includes an MP as a subject of disclosure.3¥’

The Public Interest Disclosures Act 1994 (NSW) requires disclosures about
the conduct of MPs to be made to ‘the principal officer of the Department of
Parliamentary Services, the Department of the Legislative Assembly or the
Department of the Legislative Council ...”38

In addition, the disclosure ‘must ... be made in accordance with any official
procedure’ for reporting ‘allegations of corrupt conduct, maladministration or
serious and substantial waste of public money by a member of Parliament.’3%°

That official procedure is contained in the public interest disclosures policies

for the Legislative Assembly and the Legislative Council.3¢° They are effectively
identical.3®' According to these policies, disclosures about Legislative Assembly
members are to be made to the President or Clerk of the Legislative Assembly.362
Disclosures about Legislative Council members are to be made to the President of
the Legislative Council or the Clerk of the Parliaments.363

353  Public Interest Disclosure Act 2012 (ACT) s 21.
354  Public Interest Disclosure Act 2012 (ACT) ss 18-21.

355 In this section of the report, the Committee draws throughout on a response from the then New South Wales
Acting Ombudsman, Professor John McMillan AO, to a question on notice from the Committee: Professor John
McMillan AO, Correspondence, 18 May 2016.

356  Public Interest Disclosures Act 1994 (NSW) s 4A, 8.
357  Public Interest Disclosures Act 1994 (NSW) s 4A(1)(ii).
358  Public Interest Disclosures Act 1994 (NSW) s 8(1)(c1).
359  Public Interest Disclosures Act 1994 (NSW) s 14(2A).

360 New South Wales Legislative Assembly, Public interest disclosures policy (2011); New South Wales Legislative
Council, Public interest disclosures policy (2011).

361 New South Wales Legislative Assembly, Public interest disclosures policy (2011) 1; New South Wales Legislative
Council, Public interest disclosures policy (2011) 1.

362 New South Wales Legislative Assembly, Public interest disclosures policy (2011) 10.
363 New South Wales Legislative Council, Public interest disclosures policy (2011) 10.
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The appropriate President or Clerk (known also as a ‘principal officer’) assesses
whether the disclosure qualifies as a public interest disclosure.3* If the principal
officer considers that it is a protected disclosure, s/he can decide ‘how to
investigate its contents.’3¢> In doing so, the principal officer considers ‘a wide
range of matters,” which include:

« the seriousness of the allegations

« the nature of the conduct concerned, and

» the potential for detrimental action to be taken against the person making the
disclosure.3%¢

Disclosure to ICAC

Under section 10 of the Public Interest Disclosures Act 1994 (NSW) a public
official may also make a disclosure about an MP to ICAC in compliance with the
Independent Commission Against Corruption Act 1988 (NSW) (‘ICAC Act 1988
(NSW)’).

The key provision is section 10 of the ICAC Act 1988 (NSW). Under this provision,
anyone, including a public official, may make a complaint to IBAC about an MP,
alleging ‘corrupt conduct.” A public official making a disclosure in this way will be
afforded the protections of the Public Interest Disclosures Act 1994 (NSW).367

A public official who makes a disclosure under section 10 of the Public Interest
Disclosures Act 1994 (NSW) will also receive the protections provided in the ICAC
Act 1988 (NSW).368 These are similar to the whistleblower protections in the
Public Interest Disclosures Act 1994 (NSW).36° The protections provided in the
ICAC Act 1988 (NSW) have been described by the then Acting New South Wales
Ombudsman, Professor John McMillan AO, as follows:

The protections available to a complainant are substantially the same as those
available to a discloser under the PID Act [Public Interest Disclosures Act 1994 (NSW)].
It is an offence to cause injury, loss or disadvantage to any person on account of his
or her assisting, or giving evidence to the Commission [ICAC] (s 93, ICAC Act [1988
(NSW)]). It is also an offence for an employer to dismiss an employee, or prejudice

an employee in their employment, on account of that employee assisting or giving
evidence to the Commission (s 94, ICAC Act [1988 (NSW)]).370

364 New South Wales Legislative Assembly, Public interest disclosures policy (2011) 12; New South Wales Legislative
Council, Public interest disclosures policy (2011) 12.

365 New South Wales Legislative Assembly, Public interest disclosures policy (2011) 12; New South Wales Legislative
Council, Public interest disclosures policy (2011) 12.

366 New South Wales Legislative Assembly, Public interest disclosures policy (2011) 12; New South Wales Legislative
Council, Public interest disclosures policy (2011) 12.

367 Professor John McMillan AO, Acting Ombudsman, New South Wales Ombudsman, Correspondence, 18 May 2016.
368 Professor John McMillan AO, Acting Ombudsman, New South Wales Ombudsman, Correspondence, 18 May 2016.
369 Professor John McMillan AO, Acting Ombudsman, New South Wales Ombudsman, Correspondence, 18 May 2016.
370 Professor John McMillan AO, Acting Ombudsman, New South Wales Ombudsman, Correspondence, 18 May 2016.
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The Acting Ombudsman also noted that a complainant to ICAC is protected
by the Defamation Act 2005 (NSW), similar to protections found in standard
whistleblower protection legislation.3”

In contrast, in Victoria, a person who complains about an MP directly to IBAC
will not be given protection. They will only be given protection if they make a
disclosure to a Presiding Officer of the relevant house and that Officer exercises a
discretion to notify it to IBAC as a potential protected disclosure complaint.

Northern Territory

The system in the Northern Territory is similar to Victoria’s. A disclosure about a
Member of the Legislative Assembly must be made to the Speaker.3’2 The Speaker
then has a discretion whether to refer the disclosure to the Commissioner for
Public Interest Disclosures (‘the Commissioner’), who will assess the disclosure
and determine, among other options, whether to investigate it.3’3 In contrast, if a
disclosure about another ‘public officer’ is made to head of a public body, it must
be referred to the Commissioner within 14 days after its receipt.’

South Australia

The law relating to disclosures about MPs in South Australia is uncertain. The
Whistleblowers Protection Act 1993 (SA) says that ‘public interest information’
means information that tends to show that an ‘adult person (whether or not a
public officer)’ is or has been involved in:

« anillegal activity
« misuse of public money
- substantial mismanagement of public resources

« conduct that causes a substantial risk to public health, safety or the
environment, or,

- that a public officer is guilty of maladministration.3”®

MPs qualify as subjects of disclosure for all these kinds of wrongdoing as an ‘adult
person (whether or not a public officer)’ or as a ‘public officer.”¥® Lander observed
in his review of the Whistleblower Protection Act 1993 (SA) that ‘Public officers
include anyone employed by a public authority and some persons who are

371 Professor John McMillan AO, Acting Ombudsman, New South Wales Ombudsman, Correspondence, 18 May 2016.

372 Public Interest Disclosure Act (NT) ss 4 (definition of ‘MLA’), 7(1)(a), 8(b), 10(1), 11(1)(a); Commissioner for Public
Interest Disclosures, Guidelines issued by the Commissioner for Public Interest Disclosures for the purposes of
section 47 of the Public Interest Disclosure Act (September 2010) 9.

373 Public Interest Disclosure Act (NT) ss 12(1), 21; Commissioner for Public Interest Disclosures, Guidelines issued by
the Commissioner for Public Interest Disclosures for the purposes of section 47 of the Public Interest Disclosure
Act (September 2010) 14-20.

374  Public Interest Disclosure Act (NT) s12(2).
375  Whistleblowers Protection Act 1993 (SA) s 4(1) (definition of ‘public interest information”).
376  Whistleblowers Protection Act 1993 (SA) s 4(1) (definition of ‘public officer’).

Independent Broad-based Anti-corruption Commission Committee



Chapter 3 Assessing the coverage of the Protect Disclosure Act 2012 (Vic)

engaged in the public sector but not employed, e.g. the Governor and a Member
of Parliament.”?” He suggested that the ‘[t]he legislative intention is to catch all
people engaged in public administration in South Australia.3’®

The Act further provides that, to be protected, the discloser must (generally)
disclose to an appropriate authority.3? Section 5(4)(f) of the Whistleblowers
Protection Act 1993 (SA) states, in part, that

... adisclosure of public interest information is made to an appropriate authority if it
is made ... where the information relates to a member of Parliament—to the Presiding
Officer of the House of Parliament to which the member belongs.

While it is clear that MPs can be subjects of disclosure—and that disclosures

may appropriately made to the relevant Presiding Officer—it is unclear what
obligations, if any, that Officer has in relation to disclosures. For example, do they
have any obligations to report the disclosure to another authority, or to assess or
investigate it themselves?38°

It should be noted that both the Independent Commissioner Against Corruption
and the Office of Public Integrity have jurisdiction under the Independent
Commissioner Against Corruption Act 2012 (SA) (‘ICAC Act 2012 (SA)’) regarding
complaints about MPs as public officers.3®' It is beyond the scope of this report to
examine the relevant provisions of this Act.

Queensland

Under the Public Interest Disclosure Act 2010 (Qld), the law applying to disclosures
about MPs is essentially the same as for any other disclosure.3®? A disclosure may
be made to:

- the public sector entity that is the subject of the disclosure
« another public sector entity that can investigate the particular matter
« anMP

« (instrictly limited circumstances) a journalist.383

377  Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 18.
378 Ibid.

379  Whistleblowers Protection Act 1993 (SA) s 5(1)-(2)—but see s 5(3), which provides, in part, that ‘this is not
intended to suggest that an appropriate authority is the only person to whom a disclosure of public interest
information may be reasonably and appropriately made’ (emphasis added).

380 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 36.

381  Under the Act, complaints can be made about public officers, which includes MPs: ICAC Act 2012 (SA)
s 4 (definition of ‘public officer’). See also /ICAC Act 2012 (SA) ss 5, 7,17,19-20, div 2 (especially s 57 on
victimisation) and the Independent Commissioner Against Corruption and Office of Public Integrity (SA)
website: <icac.sa.gov.au>; ICAC (SA), Directions and guidelines (June 2015).

382 Queensland Parliamentary Library and Research Service, Research brief: protected disclosures against

Queensland Members of Parliament (16 February 2017) 2. The Committee draws on this research throughout this
section of the report.

383  Crime and Misconduct Commission, Queensland Ombudsman and the Public Service Commission, Managing
a public interest disclosure: a guide for individuals working in the public sector (2011) 1, 8-10; Public Interest
Disclosure Act 2010 (Qld) ss 5-7,12-15, 17, 20, 34-5. See also Queensland Parliamentary Service, Public interest
disclosure policy (October 2016); Queensland Parliamentary Committees, Public interest disclosures to
Parliamentary Committees policy (December 2016) 1.
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Under the Queensland system, public sector entities are the proper authorities
to investigate a disclosure and must establish ‘reasonable procedures’ for the
handling and investigation of disclosures.3®* MPs who have received a disclosure
do not have the power to investigate it but can refer it to an appropriate public
sector entity for investigation. They can also raise it as an issue in Parliament.38

In addition to the general system described above, the Queensland Parliamentary
Service has a public interest disclosure policy that applies to disclosures about
MPs (among other persons) made by Service employees and members of

the public.38

The policy prescribes a range of people who can receive disclosures from Service
employees, including the Service’s PID (Public Interest Disclosure) Coordinator.38”
Disclosures can also be made to the Crime and Conduct Commission (on
misconduct), Ombudsman (on maladministration), an MP or a journalist, as
noted above.38 Members of the public may make a disclosure to the Clerk of

the Parliament directly.3® In strictly limited circumstances, one can disclose to
ajournalist.3%°

A disclosure made to the Queensland Parliamentary Service is assessed by the
PID Coordinator. The Coordinator assesses whether the disclosure qualifies as a
public interest disclosure and if investigation is warranted. The Coordinator then
makes recommendations, including reasons for any recommended investigation,
to the Clerk. Disclosers can have decisions made about their disclosure, and

its management, reviewed internally and externally (such as by the Public
Service Commission, Queensland Ombudsman and the Crime and Conduct
Commission).3

Tasmania

Disclosures can be made about Tasmanian MPs as public officers under the Public
Interest Disclosures Act 2002 (Tas).3?2 Disclosures about Members of the House
of Assembly must be made to the Speaker, while disclosures about Members

384  Public Interest Disclosure Act 2010 (Qld) ss 6-7, 15, 28, 30 (when a public sector entity ‘may decide not to
investigate or deal with a public interest disclosure”), 31 (referrals of disclosures); Crime and Misconduct
Commission, Queensland Ombudsman and the Public Service Commission, Managing a public interest
disclosure: a guide for individuals working in the public sector (2011) 1, 8-10. See also, Queensland Ombudsman,
Public interest disclosure standard no 7 (1 January 2013).

385  Public Interest Disclosure Act 2010 (Qld) ss 34-5 (under s 35, the Act ‘does not limit the immunities, powers,
privileges or rights of the Legislative Assembly or its members or committees in relation to a public interest
disclosure made to a member of the Legislative Assembly, and, under subsection (2), such disclosures include ‘a
purported public interest disclosure’).

386 Queensland Parliamentary Service, Public interest disclosure policy (October 2016).

387 Ibid 4.
388 Ibid 4.
389 Ibid 4.

390 Public Interest Disclosure Act 2010 (Qld) pt 4 and s 20 (disclosure to a journalist).
391  Queensland Parliamentary Service, Public interest disclosure policy (October 2016) 5.
392  Public Interest Disclosures Act 2002 (Tas) ss 4(2)(a), 6.
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of the Legislative Council must be made to the President.3** The Speaker or the
President may refer a disclosure to the Ombudsman.3?* Thus, the discretion is
almost identical to that of a Presiding Officer in Victoria.

If the Ombudsman determines that it is a public interest disclosure s/he must
investigate it.3°> The Ombudsman must report any findings from an investigation
to the relevant Presiding Officer.3%

Western Australia

Under section 5(3)(f) of the Public Interest Disclosure Act 2003 (WA), a disclosure
about an MP must be made to ‘the Presiding Officer of the House of Parliament
to which the member belongs.’ The Presiding Officer in this regard is classed

as a proper authority to receive the disclosure.3*” Under the Western Australian
system, generally proper authorities who have received a disclosure must, if

the disclosure ‘relates’ to them, investigate it.3°® However, Presiding Officers are
not bound by this obligation to investigate. They are excluded from important
obligations, outlined in sections 8-10, which apply to most proper authorities
who have received a disclosure.3%°

This exclusion is achieved in an indirect fashion by section 7 of the Public Interest
Disclosure Act 2003 (WA). Sections 8-10 outline various obligations of proper
authorities who have received disclosures, including the obligation to investigate
unless there is an authorised ground to refuse or discontinue an investigation.
But section 7 excludes the application of these obligations to a Presiding Officer. It
does this by excluding a Presiding Officer from the definition of ‘proper authority’
for the purposes of sections 8-10. Section 7 provides, relevantly that:

[i]n sections 8, 9 and 10—

proper authority means a person to whom an appropriate disclosure of public interest
information has been made ... except that it does not include ... the Presiding Officer of
a House of Parliament. [emphasis added]

The result, it appears, is that a Presiding Officer has a discretion whether to
investigate a disclosure s/he has received. Further, the Western Australian
Parliament does not have—in contrast to a number of other Australian
jurisdictions—specific guidelines or procedures relating to disclosures
about MPs.400

393  Public Interest Disclosures Act 2002 (Tas) s 7(4)(a)-(b). See also House of Assembly (Tasmania), Public Interest
Disclosures Act 2002: Procedures to be followed by the House of Assembly (undated); Legislative Council
(Tasmania), Public Interest Disclosures Act: procedures to be followed by the Legislative Council (undated).

394  Public Interest Disclosures Act 2002 (Tas) s 79.
395  Public Interest Disclosures Act 2002 (Tas) s 79, 81.
396  Public Interest Disclosures Act 2002 (Tas) s 83.
397  Public Interest Disclosure Act 2003 (WA) s 5(1).

398 Public Interest Disclosure Act 2003 (WA) ss 5, 8-10 (but, under s 8(2), ‘a proper authority may refuse to
investigate, or may discontinue the investigation of a matter’ on specified grounds).

399 Public Interest Disclosure Act 2003 (WA) ss 7, 8-10.

400 Ms Janet Hocken, Librarian, Parliamentary Library, Parliament of Western Australia, Correspondence,
13 February 2017.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 75



Chapter 3 Assessing the coverage of the Protect Disclosure Act 2012 (Vic)

76

Is change needed?

The Committee received evidence that the PD Act 2012 (Vic) needs to be amended
so that disclosures about MPs are treated consistently with disclosures about
other public bodies and public officers.

Dr Suelette Dreyfus, for example, has made a number of criticisms of the current
law. In her view, treating disclosures about MPs differently from disclosures
about other officials, could undermine trust in the political system. In other
words, the current law could undermine trust that any disclosure, regardless of
who is the subject of it, will be assessed independently and impartially, and seen
to be assessed in this fashion.*?' As a practical matter, Dr Dreyfus argues that
whistleblowers are less likely to come forward if they think the matter will be
dealt with in-house:

The possible internal loop created by referring disclosures involving members

of parliament to the Presiding Officers of Parliament (who subsequently have no
legislative obligation to refer the disclosure to IBAC) is concerning. Transparency is
integral to all disclosure programs. Without the trust that a disclosure will be referred
to an independent and transparent agency (rather than staying in the parliamentary
realm), potential disclosers may be less willing to come forward with disclosures of
potential corruption by ministers [sic] of parliament.40?

In a submission to a federal inquiry into whistleblowing, Dr Dreyfus emphasised
that corruption and wrongdoing can take place at all levels of the political system,
including in parliament:

Whilst Australians place (rightly) great faith and trust and faith in their

elected officials, there has been and always will be examples of corruption,
maladministration and wrongdoing at all levels of government, including those
perpetrated by elected officials. A properly enacted public interest disclosure bill
should account for this possibility.403

The Law Institute of Victoria has criticised the procedure for handling disclosures
about MPs in similar terms. In evidence to the Committee’s review of the Integrity
and Accountability Legislation Amendment (A Stronger System) Bill 2015 (Vic), the
Institute argued that

401  Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.

402 Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.

403 Dr Suelette Dreyfus, Submission to the House of Representatives Standing Committee on Social Policy and Legal
Affairs’s Inquiry into the Public Interest Disclosure Bill 2013 [Cth], 19 April 2013. See also Vicki Dunne MLA (then
Speaker of the ACT Legislative Assembly), ‘Parliamentary integrity: an oxymoron?’ A paper presented at the
45th Presiding Officers and Clerks Conference, Samoa, July 2014.
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[i]n our view, the exceptions on reporting for disclosures about members of
Parliament should be amended so that there is consistency and integrity in the IBAC
scheme dealing with all protected disclosures. This will ensure public confidence

in the scheme, rather than Members of Parliament making decisions about

their colleagues.*4

However, Victoria’s Proust Review, completed in 2009, concluded that ‘rigorous
scrutiny’ of MPs’ conduct was not incompatible with the Westminster system.*%
This is demonstrated under the present Westminster system in Victoria, in which
a complaint may be made about the alleged wrongdoing of an MP—either directly
to IBAC (regarding corrupt conduct) or via a disclosure to a Presiding Officer of
the Parliament of Victoria (regarding the broader category of improper conduct).

3.4.3 The Committee’s view

While there are variations in how disclosures about MPs are handled in Australia,
there are some common themes. Generally, disclosures about MPs are treated
differently from other subjects of disclosure.

Disclosures are generally made to the Presiding Officers or Clerks of the
respective parliaments and dealt with by them. These officials often have a
discretion whether to pass a disclosure on to a second-tier investigative agency
such as a commissioner or ombudsman. Commonly, the Presiding Officer’s, or
another official’s, discretion is subject to internal guidelines or procedures. In a
number of cases, complaints about MPs can also be made to anti-corruption or
other integrity agencies, but the discloser will not usually gain the wideranging
protections of whistleblower protection legislation.°6

Thus, the legislative regime for disclosures about MPs in Victoria is not unusual.

The main arguments for maintaining the current law on disclosures about MPs,
accepted by the Committee, are based on the doctrines of the sovereignty and
independence of parliament and the separation of powers within the Westminster
system of representative democracy.*?” In the Committee’s view, it is for
parliament to keep its own house in order and discipline its own members.4%®

404 Ms Belinda Wilson, Vice President, Law Institute of Victoria, Submission to the IBAC Committee’s inquiry into the
Victorian integrity system, 13 January 2016. See also Ms Katie Miller, President, Law Institute of Victoria, Closed
Hearing, Melbourne, 23 November 2015; Law Institute of Victoria, Strengthening Victoria’s integrity regime:
position paper (2015) 9; Law Institute of Victoria, Integrity Legislation Amendment Bill 2014: submission to the
Attorney-General (2014).

405  Proust review, xiv (see also 12).

406 New South Wales is a partial exception in that disclosers to ICAC under section 10 of the Public Interest
Disclosures Act 1994 (NSW) can get the benefit of whistleblower protection.

407 Victoria, Parliamentary Debates, Legislative Assembly, 14 November 2012, 4895 (Andrew MclIntosh, Minister
Responsible for the Establishment of an Anti-corruption Commission); Victoria, Parliamentary Debates,
Legislative Assembly, 31 August 2000, 389 (Rob Hulls, Attorney-General) (at the time of the introduction of the
Whistleblowers Protection Bill 2000 (Vic)).

408 Law Reform Committee, Parliament of Victoria, Review of the Members of Parliament (Register of Interests) Act
1978 (2009) 98; Proust review 26.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 77



Chapter 3 Assessing the coverage of the Protect Disclosure Act 2012 (Vic)

78

The arguments for maintaining the status quo include a mixture of theoretical
and pragmatic points. The following are the main arguments for preserving the
present discretion of Presiding Officers in relation to disclosures about MPs:

- Ifit were mandatory for Presiding Officers to notify potential protected
disclosures to IBAC, the independence of parliament would be infringed.

« Under the institution of representative democracy, MPs are politically
accountable.40®

- Parliament has adequate policies, procedures, rules and institutions to
regulate and discipline MPs—‘self-regulation’ works.#° In particular, the
scheme for handling disclosures about MPs should be evaluated within the
context of these forms of regulation.

The Committee considers that changing the current system by making the
notification of potential protected disclosures to IBAC mandatory could
undermine the sovereignty and independence of parliament and interfere

with the doctrine of the separation of powers. Parliament needs to maintain its
independence and exercise its hard-won powers, privileges, procedures and rules
to hold the government to account and, as necessary, to discipline its members.*"

Further, MPs are politically accountable for their actions. They must give an
account of themselves in parliament, be subject to its scrutiny and answer to
voters at the ballot box. If they are ministers, they are subject to the doctrine of
ministerial responsibility and may resign due to their own wrongdoing or that of
the department they are responsible for.*?

Moreover, Parliament’s self-regulation works.*" There is a wide range of policies,
procedures, rules and institutions to hold MPs to account. These include
regulations in relation to entitlements and disclosures of financial and other
interests and the avoidance of conflicts of interest as well as standing orders

and sanctions for contempt of parliament and other breaches.** MPs are also
subject, like other citizens, to an array of ordinary laws that are relevant to their
official functions.

The Committee considers that the present system for making and handling
disclosures about the alleged improper conduct of MPs via the Presiding
Officers does not need to be changed. The Presiding Officers’ discretion to
pass a possible protected disclosure on to an integrity agency such as IBAC is
not unusual in Australian jurisdictions and reflects fundamental tenets of the
Westminster system.

409  Proust review 26.
410  On self-regulation within the Parliament of Victoria, see Law Reform Committee, Parliament of Victoria, Review
of the Members of Parliament (Register of Interests) Act 1978 (2009) 101-2.

41 Bruce McClintock, Independent review of the Independent Commission Against Corruption Act 1988 (NSW
Government, January 2005) 75-82, 92-4; Proust review 26; Law Reform Committee (Victoria), Review of the
Members of Parliament (Register of Interests) Act 1978 (December 2009) 98.

412  Law Reform Committee, Parliament of Victoria, Review of the Members of Parliament (Register of Interests) Act
1978 (2009) 7-9; Proust review 26; Owen Hughes, Australian Politics (Macmillan Education Australia, 3rd ed,
1998) 298.

413  Law Reform Committee, Parliament of Victoria, Review of the Members of Parliament (Register of Interests) Act
1978 (2009) 101-2.

414  |bid Chapter 1 (especially 2-3), Chapter 2 (especially 9-10), Chapter 3 (especially 26-27), Chapter 4, Chapter 5
(especially 107-17).
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However, the Committee considers that when a complaint about an MP is made
directly to IBAC, IBAC should advise the complainant that it will not be able to be
assess their complaint for whistleblower protection. IBAC should further advise
the complainant that if they want to be considered for whistleblower protection,
they must make a disclosure to a relevant Presiding Officer in accordance with the
PD Act 2012 (Vic).

FINDING 3: The Victorian Parliament’s system for handling disclosures in accordance
with the PD Act 2012 (Vic) should remain as it is. In particular, the present discretion of
a Presiding Officer to notify a possible protected disclosure to IBAC does not need to
be changed.

RECOMMENDATION 4: That IBAC advise a person who has made a complaint directly
to them about an MP that if they want protection under the PD Act 2012 (Vic) they must
make a disclosure to the relevant Presiding Officer.

3.5 Scope of public bodies

The Committee has received evidence that there are gaps in Victoria’s
whistleblowing protection regime in that some non-public sector organisations
that are effectively performing a public function are excluded from it.#"® This

is an important issue given the pervasiveness of overlaps between the public
and private sectors in Victoria, including public-private partnerships, complex
government funding arrangements and the ‘contracting out’ of a range of
public-oriented services.#®

3.5.1 Arguments for expanding the definition of ‘public body’

Some submissions argued that this means disclosures about a range of improper
conduct within these kinds of organisations cannot be disclosed. This could
result in a whistleblower in such an organisation missing out on the protection
of the PD Act 2012 (Vic). Equally importantly, this might mean that improper
conduct is not identified, investigated, brought to book and remedied.*”

415  Mr Max Jackson and Ms Margaret Ryan, Partners, JacksonRyan Partners, Submission, 27 April 2016; Ms Karen
Burgess, Submission, 27 April 2016; Ms Cynthia Kardell, National President, Whistleblowers Australia Inc,
Submission, 10 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016.

416  See, for example, Bruce McClintock, /ndependent review of the Independent Commission Against Corruption
Act 1988 (NSW Government, January 2005) 67-8; Ms Deborah Glass OBE, Victorian Ombudsman, Submission,
17 May 2016; Ms Karen Burgess, Submission, 27 April 2016.

417  Ms Karen Burgess, Submission, 27 April 2016; Ms Cynthia Kardell, National President, Whistleblowers Australia
Inc, Submission, 10 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Mr Max
Jackson and Ms Margaret Ryan, Partners, JacksonRyan Partners, Submission, 27 April 2016. See also VCOSS
(Victorian Council of Social Service), A more accountable Victoria: VCOSS response to discussion papers
on VAGO and the Victorian Ombudsman (June 2016) (response to the Victorian Department of Premier
and Cabinet’s Community Consultation on IBAC, the Victorian Ombudsman and the Auditor-General (DPC
Consultation)): <www.dpc.vic.gov.au/index.php/news-publications/ibac-discussion-paper>; Accountability
Round Table, Submission to the DPC Consultation, 19 May 2016; United Voices for People with Disabilities,
submission to DPC Consultation, 20 May 2016; Joint submission from the Auditor-General, the Victorian
Ombudsman and IBAC to the DPC Consultation, 20 May 2016.
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These issues have been raised, in particular, in relation to the accountability
for improper conduct in the disability sector in Victoria.4® One whistleblower
who worked with a non-government disability organisation, argued that the PD
Act 2012 (Vic) should be extended to a range of organisations receiving public
funding. It is valuable to quote from her testimony at length:

... I have become aware of the problems in the not-for-profit, Non-Government
Organisations (NGOs) and charity organisations that accept public money by way of
bequests, public donations, company fundraising, public and private funding. The
Victorian Government supplies large amounts of public money to these organisations
and therefore ... the definitions of the Protected Disclosure Act (Vic) 2012 should be
widened to include not-for-profit, non-government and charity organisations. ...

It seems strange to me that NGOs, which accept large amounts of public money are
able to avoid being scrutinised in light of corruption and fraud allegations. I feel this
is entirely inadequate given the Act is supposed to be protecting the interests of the
public, which is a much wider concept currently not covered by the Act. ...

These greater protections will assist workers to come forward sometimes on behalf of
vulnerable people with a disability and clients, who, just [as] in my case, were not able
to talk for themselves.#®

In this regard, however, it is important to remember that the PD Act 2012 (Vic) is
a whistleblowing protection regime for the public sector. It does not cover private
bodies, except by their connection with the public sector.#?° For jurisdictional
reasons—and due to the difficulty of combining provisions for public and private
bodies in any comprehensive fashion in a single whistleblower protection Act—
the Committee considers that the PD Act 2012 (Vic) should remain focused on the
public sector.*?

Nevertheless, the PD Act 2012 (Vic) should cover all organisations which are
effectively performing a public function.

418  Ms Karen Burgess, Submission, 27 April 2016. See also Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed
Hearing, Melbourne, 11 April 2016; Mr Deborah Glass OBE, Victorian Ombudsman, Public Hearing, Melbourne,
23 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Victorian Ombudsman,
Annual report (2016) 4-5; Victorian Ombudsman, Reports and investigations of allegations of abuse in the
disability sector: Phase 2—incident reporting (December 2015); VCOSS (Victorian Council of Social Service),
A more accountable Victoria: VCOSS response to discussion papers on VAGO and the Victorian Ombudsman
(June 2016); Mr Max Jackson and Ms Margaret Ryan, JacksonRyan Partners, Submission, 27 April 2016; United
Voices for People with Disabilities, submission to DPC Consultation, 20 May 2016.

419  Ms Karen Burgess, Submission, 27 April 2016. See also Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed
Hearing, Melbourne, 11 April 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016;
Ms Deborah Glass OBE, Victorian Ombudsman and Mr Evan Westmore, Assistant Director, Strategic
Investigations, Victorian Ombudsman, Public Hearing, Melbourne, 23 May 2016; VCOSS, A more accountable
Victoria: VCOSS response to discussion papers on VAGO and the Victorian Ombudsman (June 2016);
Joint submission from the Auditor-General, the Victorian Ombudsman and IBAC to the DPC Consultation,
20 May 2016; Mr Max Jackson and Ms Margaret Ryan, JacksonRyan Partners, Submission, 27 April 2016; United
Voices for People with Disabilities, submission to DPC Consultation, 20 May 2016.

420 PD Act 2012 (Vic) s 6.
421  Brown and Latimer, Symbols or substance? 244-8.
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3.5.2 Current Victorian law

Under current Victorian law, a person can disclose about a public body or public
officer, or someone adversely affecting the actions of that body or officer.#?? As
discussed in Chapter 2, determining who is a public body or public officer is

a complex task requiring attention to a number of legislative provisions. The
detailed discussion in that chapter will not be revisited here. For the purposes of
the present discussion, the important point is that a wide range of public bodies
and officers come within the PD Act 2012 (Vic)—it is not a narrow category.

For example, under the PD Act 2012 (Vic) the categories of public bodies and
officers include public sector bodies such as government departments, offices
and public servants; organisations created by legislation for a public purpose;
local councils; Victoria Police personnel; MPs, Ministers and related advisers and
officers; judicial officers and statutory office-holders; and university employees
and teachers.*? The breadth is evident in the fact that ‘public officer’ includes ‘a
person employed in any capacity or holding any office in the public sector.’4

Moreover, the PD Act 2012 (Vic) already contains provisions that may be used to
extend its operation to organisations which, though not in the public sector, are
effectively performing a public function.

3.5.3 Prescribed public bodies and bodies performing public
functions

First, under section 6(c) of the PD Act 2012 (Vic), a public body includes ‘any
other body or entity prescribed for the purposes of this definition.” Under this
provision, a range of organisations could be prescribed as public bodies. And
employees, for instance, within those organisations would be able to blow the
whistle on improper conduct.

Second, the definition of ‘public body’ under the PD Act 2012 (Vic),*?* in
conjunction with definitions in the IBAC Act 2011 (Vic), includes ‘a body that

is performing a public function on behalf of the State or a public body or public
officer (Whether under contract or otherwise).”*?6 Similarly, a ‘public officer’
includes ‘a person that is performing a public function on behalf the State or a
public body or public officer (whether under contract or otherwise).’*?” These
broad provisions can be invoked to extend the operation of the PD Act 2012 (Vic)
to a wide range of non-government organisations performing public functions.

422 PD Act 2012 (Vic) ss 4, 6.

423  See the discussion of the meaning of ‘public body’ and ‘public officer, and accompanying citations, in
section 2.3.2 in Chapter 2 of this report.

424  |BAC Act 2011 (Vic) s 6; Public Administration Act 2004 (Vic) s 4(1).

425 PD Act 2012 (Vic) s 6.

426 IBAC Act 2011 (Vic) s 6(1) (definition of ‘public body’—emphasis added).
427  IBAC Act 2011 (Vic) s 6(1) (definition of ‘public officer’).
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The breadth of the ‘public function’ provision means it is a better provision to
rely on to extend the coverage of whistleblower protection than section 6(c) of
the PD Act 2012 (Vic), which involves prescribing particular organisations as
public bodies.

While using section 6(c) of the PD Act 2012 (Vic) to name specific organisations

as public bodies has the virtue of precision—one can ensure that particular
organisations are covered, for example—it is unlikely to be a systematic solution
to the problem of gaps in coverage. In contrast, the ‘public function’ provision
(section 6(1) of the IBAC Act 2011 (Vic)) brings a wide range of organisations under
the Act in a fashion that is coherently linked to the public-sector orientation of
the Victorian system.

Section 6(3) of the IBAC Act 2011 (Vic) lists a range of factors that ‘may be taken
into account’ when determining whether a public body or officer’s function is

a public one. It is important to note that while the listed factors may be taken

into account they are not mandatory. This also means that a wide range of other
factors, not listed, can be taken into account in determining whether the function
is a public one. Section 6(3) states that the factors that may be taken into account
include:

(a) that the function is conferred on the body or person by or under a statutory
provision

(b) that the function is of a regulatory nature;

(c) that the body that performs the function is a company (within the meaning of the

Corporations Act) all of the shares in which are held by or on behalf of the State.

Section 6(4) of the IBAC Act 2011 (Vic) clarifies that the list of factors is not
exhaustive, and that any particular factor, or combination of factors, listed in the
provision is not conclusive of whether a body is performing a public function:

To avoid doubt—

(a) the factors listed in subsection (3) are not exhaustive of the factors that may be
taken into account in determining if a function is a public function; and

(b) the fact that one or more of the factors set out in subsection (3) are present does
not necessarily result in the function being a public function.

Section 6(5) of the IBAC Act 2011 (Vic) provides that ‘[t]he fact that a body or
person receives public funds does not of itself make that body or person a public
body or person for the purposes of ... [the Act].

In sum, the PD Act 2012 (Vic), together with the IBAC Act 2011 (Vic), provides
broad coverage of public bodies, and of other organisations and persons
performing public functions.
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3.5.4 Bodies receiving substantial public funds

However, to ensure watertight coverage of such bodies—and in conformity
with the principle that public resources be used in the public interest—
section 6 of the IBAC Act 2011 (Vic) should be amended to add that all bodies
receiving ‘substantial’ public funds are public bodies.*?® The term ‘substantial’
could be defined by Act or regulation or left to be interpreted according to its
ordinary meaning.

Ensuring that bodies receiving substantial funds are included as public bodies in
Victoria’s protected disclosure regime has been supported in evidence from the
Victorian Ombudsman, Ms Deborah Glass OBE. This view was also supported in
other evidence received by the Committee.*?®

RECOMMENDATION 5: That the Victorian Government amend section 6 of the /BAC
Act 2011 (Vic) to provide that a body that receives substantial public funds is a public
body for the purposes of the Act.

The Ombudsman has also argued that the definition of a public body in the
relevant legislation is complex and inconsistent across integrity bodies such as
her office, IBAC and the Auditor-General. She has submitted that the definition
ought to be simplified and made consistent across the main integrity bodies

in Victoria.#3° The Committee has concluded that the Government should

give consideration to simplifying the definition of ‘public body’ and making it
consistent across integrity agencies in Victoria.

Further, given that IBAC refers many protected disclosure complaints back to the
Victorian Ombudsman, the Committee considers it essential that the Victorian
Ombudsman have adequate jurisdiction to investigate protected disclosure
complaints relating to bodies receiving substantial public funds.*¥

RECOMMENDATION 6: That the Victorian Government consult with the Victorian
Ombudsman, IBAC and the Auditor-General with regard to simplifying the definition of
‘public body, and making it consistent across the relevant Victorian legislation.

428 For example, government funding of the non-government disability sector in Victoria amounted to more than
one billion dollars in 2015/16: Hon Jill Hennessy MP, Minister for Health and Minister for Ambulance Services,
Correspondence, 12 February 2017.

429 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Mr Deborah Glass OBE, Ombudsman
and Mr Evan Westmore, Assistant Director, Strategic Investigations, Victorian Ombudsman, Public Hearing,
Melbourne, 23 May 2016. See also Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne,
11 April 2016; Joint submission from the Auditor-General, the Victorian Ombudsman and IBAC to the DPC
Consultation, 20 May 2016.

430 Ms Deborah Glass OBE, Ombudsman, Victorian Ombudsman, Submission, 17 May 2016; Mr Deborah Glass
OBE, Ombudsman and Mr Evan Westmore, Assistant Director, Strategic Investigations, Victorian Ombudsman,
Public Hearing, Melbourne, 23 May 2016. See also Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed
Hearing, Melbourne, 11 April 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne,
24 October 2016; Joint submission from the Auditor-General, the Victorian Ombudsman and IBAC to the DPC
Consultation, 20 May 2016.

431  Ms Deborah Glass OBE, Ombudsman, Victorian Ombudsman, Submission, 17 May 2016; Mr Deborah Glass OBE,
Ombudsman and Mr Evan Westmore, Assistant Director, Strategic Investigations, Victorian Ombudsman, Public
Hearing, Melbourne, 23 May 2016; Joint submission from the Auditor-General, the Victorian Ombudsman and
IBAC to the DPC Consultation (20 May 2016).
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RECOMMENDATION 7: That the Victorian Government give the Victorian
Ombudsman adequate jurisdiction under the Ombudsman Act 1973 (Vic) to investigate
protected disclosure complaints with respect to bodies who receive substantial

public funds.

Conclusion

This chapter has examined concerns regarding the range of recognised disclosers
and what they may disclose about, including how disclosures about MPs are
handled and whether the definition of public bodies in the PD Act 2012 (Vic)
needs to be expanded.

The Committee has determined that there is no need to restrict the range of
disclosers. The current law under which anyone can make a disclosure has the
virtue of simplicity and meets best-practice principles regarding the effective
identification, exposure and addressing of improper conduct in the public sector.

The Committee has also concluded that maladministration as a category of
wrongdoing does not need to be added to the existing kinds of improper conduct,
which include MIPO and breaches of trust. Maladministration is already covered
by the PD Act 2012 (Vic) in substance if not by name.

Regarding the handling of disclosures about MPs, the Committee has
recommended improvements to the Parliament of Victoria’s protected disclosure
procedures, particularly regarding their accessibility to members of the public,
as required under the PD Act 2012 (Vic). However, it has found that the present
discretion of Presiding Officers to notify a disclosure to IBAC is satisfactory,
reflecting as it does the Westminster traditions of representative democracy,
responsible government and the independence of parliament to control and
discipline its own members.

The range of public bodies that can be the subject of a disclosure is already broad
under the PD Act 2012 (Vic), and broader than some might think. However,

to ensure that the PD Act 2012 (Vic) encompasses all the bodies effectively
performing a public function, the Committee recommends that bodies receiving
substantial public funds be defined as public bodies under the protected
disclosure regime. This ensures that public funds are accounted for, wrongdoing
is exposed and whistleblowers are protected in a complex environment in which
overlaps between the private and public sectors are common.

The next chapter examines concerns raised regarding the making, assessment
and investigation of disclosures.
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4 Making, assessing and
investigating disclosures

4.1 Introduction

The PD Act 2012 (Vic) was introduced with the aim of simplifying the system

of whistleblowing protection in Victoria. Significantly the Act made IBAC the
clearing house for determining whether a disclosure qualifies as a protected
disclosure complaint. Overall, the Committee has received evidence that the aim
of simplifying whistleblower protection have not been fully realised. Complexities
and inefficiencies remain regarding some of the laws and procedures for making,
assessing and investigating disclosures in Victoria.

In light of this evidence, relevant best-practice principles and interstate
experience, this chapter focuses on issues relating to the making of disclosures,
the consequences of disclosing to the wrong body, disclosures to the media and
the referral of protected disclosure complaints for investigation.

4.2 Making disclosures

4.2.1 The current law in Victoria

As discussed in Chapter 2, disclosures must be made in accordance with Part 2 of
the PD Act 2012 (Vic) and the Protected Disclosure Regulations 2013 (Vic).*32 Part 2
sets out which kinds of disclosures about public bodies or public officers must be
made to which bodies. In many cases, a disclosure can be made to IBAC, in others
to a public body that must (if it considers that it may be a protected disclosure)
notify it to IBAC for assessment. As the clearing house, IBAC assesses all

possible protected disclosures and determines whether they qualify as protected
disclosure complaints that it must investigate (if it has the jurisdiction to do so),
dismiss or refer. Protected disclosure complaints may only be referred to the
Victorian Ombudsman, VI or Victoria Police as appropriate.*33

432  See especially the discussion in sections 2.3.3 and 2.34 in Chapter 2 of this report and IBAC, Guidelines for
making and handling protected disclosures (October 2016).

433  PD Act 2012 (Vic) s 3 (definition of ‘investigating entity’); IBAC Act 2011 (Vic) s 73; IBAC, Guidelines for making
and handling protected disclosures (October 2016), especially at 24-6.
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Disclosing to the right body

One of the main criticisms of the PD Act 2012 (Vic) is that it is complicated and
prescriptive regarding who a discloser must disclose to in order to be considered
for the whistleblower protections.*3

As discussed in Chapter 2, the Act requires disclosure to the right body. It
requires an understanding of the PD Act 2012 (Vic) and the Protected Disclosure
Regulations 2013 (Vic), which outline which organisations, and which people
within them, may receive certain disclosures.*3*> For example, public service
bodies and councils may only receive disclosures that relate to their own conduct
or that of their members, officers or employees.*36

Complexities with the Act have been recognised by the IBAC Commissioner,

the Victorian Ombudsman, the Victorian Inspector and other experts and
stakeholders.*¥” In evidence to the Committee, the IBAC Commissioner has said
that there are ‘challenges in how public bodies deal with the protected disclosure
regime: dealing with complex protected disclosure legislation, including
understanding which agencies can and cannot receive a protected disclosure ...438

Similarly, the Victorian Ombudsman, Ms Deborah Glass OBE, has said that
‘much of the protected disclosure regime at present is unnecessarily complicated
and inflexible ...43° The Victorian Inspector, Mr Robin Brett QC, observed the
following:

Notwithstanding the Inspectorate’s limited direct experience of the operation of
the PD [protected disclosure] regime I am able to say that it is complex, difficult to
understand and in some respects vague in its meaning ...

Those who operate within the regime, whether they be a person who makes a
complaint about an agency, or an agency that receives a complaint or notification
and must deal with it, or the IBAC which must determine whether the regime in fact

434  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016; Ms Deborah Glass
OBE, Victorian Ombudsman, Public Hearing, Melbourne, 23 May 2016; Mr Robin Brett QC, Victorian Inspector,
VI, Submission, 10 May 2016; Professor A J Brown, Professor of Public Policy and Law, Centre for Governance
and Public Policy, Griffith University, Closed Hearing, Melbourne, 21 March 2016; Mr Hugh Moseley, Partner,
Risk Advisory, Deloitte Touche Tohmatsu, Submission, 27 April 2016; Ms Joanne Truman, Director Corporate
Development, Knox City Council, Submission, 28 April 2016; Dr Suelette Dreyfus, Lecturer, Department of
Computing and Information Systems, School of Engineering, University of Melbourne, Submission, 2 May 2016;
Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Submission,
27 April 2016; Hon Lisa Neville, Minister for Water, Department of Environment, Land, Water and Planning,
Submission, 17 June 2016.

435 IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) pt 2
(especially ss 12-19).

436 IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 13(3).

437  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016; Ms Deborah Glass
OBE, Victorian Ombudsman, Public Hearing, Melbourne, 23 May 2016; Mr Robin Brett QC, Victorian Inspector,
VI, Submission, 10 May 2016. See also Professor A J Brown, Professor of Public Policy and Law, Centre for
Governance and Public Policy, Closed Hearing, Melbourne, 21 March 2016; Mr Hugh Moseley, Partner, Risk
Advisory, Deloitte Touche Tohmatsu, Sumission, 27 April 2016; Ms Joanne Truman, Director Corporate
Development, Knox City Council, Submission, 28 April 2016; Dr Suelette Dreyfus, Lecturer, Department of
Computing and Information Systems, School of Engineering, University of Melbourne, Submission, 2 May 2016;
Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Submission,
27 April 2016; Hon Lisa Neville, Minister for Water, Department of Environment, Land, Water and Planning,
Submission, 17 June 2016.

438 Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.
439 Ms Deborah Glass OBE, Victorian Ombudsman, Public Hearing, Melbourne, 23 May 2016.
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applies, or an agency to which a PD complaint is referred, must be able to understand
what their duties, rights and obligations are, without having to puzzle over the
meaning of some complex provision or set of provisions.*4°

Explaining how to make a disclosure

While the legislation is complex, bodies that can receive disclosures are required
to produce procedures about how to make a disclosure to them.*# IBAC recently
reviewed the quality of procedures among these bodies and found they generally
met the required standards.*4? However, having a procedure in place does not
ensure that it is understood, fully implemented or effective in protecting the
rights, interests and welfare of disclosers.443

Disclosers are also assisted by useful public-oriented information that has been
produced by IBAC, the Victorian Ombudsman and the Victorian Public Sector
Commission about what bodies can receive disclosures about alleged improper
conduct in the public sector.#4* The Committee considers that public bodies

and integrity agencies should also make the best possible use of short videos
(including animations) and other digital content to explain what disclosures they
can receive, and how.

In addition to producing better plain-language information to explain the
disclosure requirements of the Act to potential disclosers, the Committee believes
efforts can also be made to simplify and better organise the Act itself.

Making the legislation easier to understand and use

The Act can be made more comprehensible and easier to use without being
rewritten. While these issues will be addressed further in Chapter 7, a specific
point regarding disclosure to the right body can be addressed here. Tables
showing which body or person one has to disclose to for particular disclosures
should be included as schedules to the Act. Tables like these have been used
effectively in IBAC’s Guidelines for making and handling protected disclosures.**

440 Mr Robin Brett QC, Victorian Inspector, VI, Submission, 10 May 2016.
441 PD Act 2012 (Vic) ss 58-61.

442 IBAC, Review of protected disclosure procedures: progress report (January 2016). But cf IBAC, Audit of Victoria
Police complaints handling systems at regional level (September 2016).

443  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016; Hon Lisa Neville, Minister
for Water, Department of Environment, Land, Water and Planning, Submission, 17 June 2016; Ms Joanne Truman,
Director Corporate Development, Knox City Council, Submission, 28 April 2016. See also Brown, Whistleblowing
in the Australian public sector; A J Brown, Nerisa Dozo and Peter Roberts, Whistleblowing processes and
procedures—an Australian and New Zealand snapshot. Preliminary results: Whistling While They Work 2 Survey
of Organisational Processes and Procedures (Griffith University, 2016) 1-4.

444 See, for example, IBAC, What is a protected disclosure? (2017) <www.ibac.vic.gov.au/reporting-corruption/what-
is-a-protected-disclosure>; IBAC, Guidelines for making and handling protected disclosures (October 2016)
(oriented towards the public sector); Victorian Ombudsman, Protected Disclosure Act 2012—the role of
the Ombudsman (September 2016) <www.ombudsman.vic.gov.au/Fact-Sheets/For-Whistleblowers/
Fact-Sheet-16-Protected-Disclosure-Act-2012-role-0>; Victorian Public Sector Commission, Protected disclosures
procedures (2017) <vpsc.vic.gov.au/about-vpsc/protected-disclosures-procedures>.

445 IBAC, Guidelines for making and handling protected disclosures (October 2016) 13, 15.
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The Act should also make use of notes and examples where they would aid a
discloser’s understanding. For instance, the ACT’s Public Interest Disclosure

Act 2012 uses these devices effectively. Section 15(1) of this Act, for example,

lists a range of bodies who can receive disclosures. In order to help the reader,
the section also gives examples of some of the kinds of persons who can receive
disclosures. It further includes a note explaining when a disclosure may be made
to a Member of the Legislative Assembly or a journalist:

15 To whom may a public interest disclosure be made?
(1) A public interest disclosure may be made to—
(a) adisclosure officer; or
(b) a Minister; or
(c) ifthe discloser is a public official for a public sector entity—

(i) apersonwho, directly or indirectly, supervises or manages the discloser;
or

(ii) for a public sector entity that has a governing board—a member of the
board; or

(iii) a public official of the entity who has the function of receiving
information of the kind being disclosed or taking action in relation to
that kind of information.

Examples—subpar (iii)

1 the chief financial officer of a public sector entity in relation to a disclosure about
the substantial misuse of public funds by an employee of the entity

2 aworkplace bullying and harassment contact officer for a public sector entity
in relation to a disclosure about an employee of the entity threatening physical
violence against another employee

3 apublic official on a clinical standards committee for a public hospital in relation
to a disclosure about medical malpractice at the hospital that was causing or
likely to cause a substantial danger to public health

Notel 1Ifs27applies, a public interest disclosure may be made to a member of the
Legislative Assembly or a journalist.

Note2 Anexample is part of the Act, is not exhaustive and may extend, but does not
limit, the meaning of the provision in which it appears (see Legislation Act,
s126 and s 132).

In addition to these kinds of measures, the Committee believes that the
Government should simplify the processes for making a disclosure under Part 2 of
the PD Act 2012 (Vic).

RECOMMENDATION 8: That the Victorian Government amend the PD Act 2012 (Vic)
to include tables showing disclosers which bodies, and/or persons, can receive what kinds
of disclosures.

RECOMMENDATION 9: That the Victorian Government simplify the processes for
making a disclosure under Part 2 of the PD Act 2012 (Vic).
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4.3 Misdirected disclosures

If a disclosure is made to the wrong body (a misdirected disclosure), it is not

a disclosure made in compliance with Part 2 of the PD Act 2012 (Vic) and it
cannot be determined as a protected disclosure complaint by IBAC.#4¢ Currently,
only a body that is authorised to receive a disclosure may properly notify it for
assessment by IBAC.44” As the IBAC Commissioner, Mr Stephen O’Bryan QC, said:

The major reason a notification is not assessed as a protected disclosure compliant
is that it is not technically a disclosure under Part 2 of the Protected Disclosure Act
[2012 (Vic)]. An example is where a complaint has come from an entity that is not
authorised under the Act to receive protected disclosures.*4®

This means that a person making such a disclosure, which might otherwise
qualify as a protected disclosure complaint, misses out on the protections of the
Act. The problem was not addressed fully by the amendments introduced by the
Integrity and Accountability Legislation (A Stronger System) Act 2016 (Vic).**° In
evidence to the Committee in October 2016, the IBAC Commissioner recognised
this as a continuing issue:

Outstanding concerns include the operation of the Protected Disclosure Act

2012 (Vic), which apparently excludes persons from consideration for protected
disclosure status where they first make a disclosure to another public sector entity
and where IBAC is not notified under the Protected Disclosure Act by an entity that is
prescribed for the purpose of receiving such a disclosure.*>°

For example, councils and public service bodies can only receive disclosures
about the conduct of their own employees, members and officers, and not that
of other bodies.*”' Nor can a disclosure be made to an unauthorised body about
the conduct of an entirely different body.*>? A common example of this are
disclosures about alleged police wrongdoing that have been mistakenly made to
the Victorian Ombudsman instead of to IBAC or the police.*3

The IBAC Commissioner has argued that this problem could be remedied by
amending the law to allow IBAC to assess any notification of a disclosure it
receives, whatever the source, as a possible protected disclosure complaint:

We are of the view that there is merit in amending the Protected Disclosure Act
[2012 (Vic)] so that IBAC is able to assess all notifications regardless of their source ...

446 PD Act 2012 (Vic) ss 12(1),13, 21, 26.
447  PD Act 2012 (Vic) ss 13, 21, 26.
448 Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016

449 Butsee PD Act 2012 (Vic) s 26(1)(d) and 2(b), which allows IBAC to assess a disclosure which has not been
notified in accordance with the Act, but does not allow it to determine that is a protected disclosure complaint—
see Mr Stephen O’Bryan QC, Commissioner, IBAC, 28 April 2017.

450 Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 24 October 2016.

451  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) s 13(1).
452  IBAC, Guidelines for making and handling protected disclosures (October 2016) 12; PD Act 2012 (Vic) ss 12(1), 13.
453  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 89



Chapter 4 Making, assessing and investigating disclosures

4.4

90

[W]e are concerned regarding limitations around protections that can be provided

to an individual if that person makes a notification to an entity other than IBAC, and
where that entity is not authorised to receive a disclosure. There would be value in
amending the Protected Disclosure Act so that all notifications to IBAC, regardless of
their source, can be so assessed.*>*

The Committee agrees that the law should be amended so that disclosers do
not miss out on possible protection under the PD Act 2012 (Vic) on the basis

of a misdirected disclosure. However, for the reasons discussed in Chapter 3,
notifications to IBAC regarding disclosures about MPs and Ministers would still
have to be made in accordance to the existing procedures under sections 19
and 21(3) of the PD Act 2012 (Vic).

RECOMMENDATION 10: That the Victorian Government amend the law so that IBAC
may assess any notification it receives, whatever the source (with the exception of
notifications of disclosures made under sections 19 and 21(3) of the PD Act 2012 (Vic)), as
a possible protected disclosure complaint.

Third-tier disclosures

Concerns have been raised with the Committee that disclosers cannot make
protected disclosures to the media in Victoria.*>® This means that a discloser
might have no safe and effective recourse in relation to the reporting of
wrongdoing. For example, presently a discloser will not be protected for a
disclosure to the media even after an inadequate response by an investigating
agency or in the face of an impending emergency, such as a threat to public
health, to safety or to the environment.

Best-practice principles require that disclosers have a wide range of channels
through which to disclose. Disclosures should be able to be made not only at the
first tier (to their own organisation) and second tier (to an integrity agency), but
also at the third tier (to a journalist or other external entity). Third-tier disclosures
are also known as ‘third-party disclosures,” ‘external disclosures’ and ‘public
whistleblowing.*¢ The term ‘third-tier disclosures’ is used in this report.

The following discussion is confined to the question of whether disclosures
should be able to be made to a journalist or the media more broadly.

454  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.

455  See, for example, Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of
Engineering, University of Melbourne, Submission, 2 May 2016; Professor A J Brown, Professor of Public Policy
and Law, Centre for Governance and Public Policy, Griffith University, Closed Hearing, Melbourne, 21 March 2016.

456  See, for example, A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key
principles’ in Brown, Whistleblowing in the Australian public sector 278-82; A J Brown, ‘Privacy and public
interest disclosure: when is it reasonable to protect “whistleblowing” to the media?’ (2007) 4(2) Privacy Law
Bulletin 19; Paul Latimer and A J Brown, ‘Whistleblower laws: international best practice’ (2008) 31(1) University
of New South Wales Law Journal 766, 780-4; Brown, Towards ‘ideal’ whistleblowing legislation? 4, 26-31; Paul
Latimer and A J Brown, ‘In whose interest? The need for consistency in to whom, and about whom, Australian
public interest whistleblowers can make protected disclosures’ (2007) 12(2) Deakin Law Review 2, 11-16; Brown
and Latimer, Symbols or substance? 223, 236-41; Terry Morehead Dworkin and A J Brown, ‘The money or the
media? Lessons from contrasting developments in US and Australian whistleblowing laws’ (2013) 11(2) Seattle
Journal for Social Justice 653; Commonwealth, Whistleblower protection (2009) 141.
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4.4.1 Current Victorian law

Under the PD Act 2012 (Vic), disclosures may not be made at the third tier to a
journalist. The PD Act 2012 (Vic) only provides protection for disclosures made

at the first two tiers in accordance with the procedure in Part 2.45” Additionally,
the Committee has received evidence from the IBAC Commissioner, Mr Stephen
O’Bryan QC, that the word ‘disclosure’ is understood in its ordinary sense, so that
what is disclosed must not already in the public media:

At the moment, as I think I said in a very early public report, we just give the word
‘disclosure’ its ordinary English meaning, which means something otherwise not
known, something that is fairly much a secret. The moment it is out in the media it
is no longer a secret and you have difficulty in interpreting the Act, at least from a
lawyer’s point of view, as a disclosure. So it pretty much rules it out [as a protected
disclosure] if it has been disclosed in the media. I am not sure that there is an easy
solution to that one but I have proposed this morning, as you have heard, that
perhaps we could have a little bit of discretion around that.458

4.4.2 Best-practice principles

Third-tier disclosures have been justified on the basis that even when a disclosure
has been notified to an integrity agency, it might not be investigated in a timely
and effective fashion, and the discloser might not be kept properly informed

of the progress of the investigation. The possibility of disclosure to the media
provides an incentive for the integrity agency to investigate it in a thorough

and effective fashion, keeping the discloser informed of the progress of the
investigation as far as possible.*>° Best practice and interstate experience in
Australia supports disclosure at the third tier, but generally as a last resort and
under strictly defined conditions.*6°

457  PD Act 2012 (Vic) ss 3 (definition of ‘assessable disclosure,” ‘protected disclosure’), 12(1), 21, 26.

458  Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016. See also IBAC, Guidelines
for making and handling protected disclosures (October 2016) 6.

459 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 278-82, 286.

460 Brown, Whistleblowing in the Australian public sector; A J Brown, ‘Privacy and public interest disclosure: when
is it reasonable to protect “whistleblowing” to the media?’ (2007) 4(2) Privacy Law Bulletin 19; Paul Latimer
and A J Brown, ‘Whistleblower laws: international best practice’ (2008) 31(1) University of New South Wales
Law Journal 766, 780-4; Brown, Towards ‘ideal’ whistleblowing legislation? 4, 26-31; Paul Latimer and A J
Brown, ‘In whose interest? The need for consistency in to whom, and about whom, Australian public interest
whistleblowers can make protected disclosures’ (2007) 12(2) Deakin Law Review 2, 11-16; A J Brown and Latimer,
Symbols or substance? 223, 236-41; Terry Morehead Dworkin and A J Brown, ‘The money or the media? Lessons
from contrasting developments in US and Australian whistleblowing laws’ (2013) 11(2) Seattle Journal for Social
Justice 653.
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Table 4.1

4.4.3

92

Best-practice principles require that whistleblowers be protected when they
make disclosures at the first, second or third tiers. These principles, endorsed
by Transparency International, Blueprint for Free Speech, the UNODC and the
WWTW project,*¢! are extracted in Table 4.1.

Third-tier disclosures: best-practice principles

Organisation Principles

Transparency ‘Principle 17: Reporting to external parties—in cases of urgent or grave public or personal

International danger, or persistently unaddressed wrongdoing that could affect the public interest,
individuals shall be protected for disclosures made to external parties such as the media,
civil society organisations, legal associations, trade unions, or business/professional
organisations.@®

Blueprint for ‘Principle 6: A law must ensure that protection extends to disclosures made publicly or

Free Speech to third parties (external disclosures) including disclosures to the media, NGOs, labour
unions, members of parliament, in circumstances that are clearly explained. There must
also be protections of external disclosers in case of immediate threats, such as those to the
environment, public health and safety, or where serious criminal acts have been committed.’®

UNODC ‘While it is preferable that suspected wrongdoing is addressed early and close to the source
of the problem, this is not always possible, and alternative channels for reporting wrongdoing
should be considered ... In practice, in certain circumstances, it may only be by virtue of public
disclosures of information that corruption is properly identified and effective action is able to
be taken.©

Whistling ‘Principle 10: A disclosure made to a person that is not designated by the legislation to receive
While They disclosures (for example, the media) should be protected in exceptional circumstances as
Work (WWTW) defined in the legislation.’@
project

(a) Transparency International, International principles for whistleblower legislation (2013) 7.

(b) Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 4.

© UNODOC, The United Nations Convention against Corruption resource guide on good practices in the protection of

reporting persons (United Nations, 2015) 39.

(d) A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 286.

Arguments for the protection of third-tier disclosures

Evidence received by the Committee, academic commentary and a number of
official inquiries lend support to whistleblowers being able to make third-tier
disclosures and receive protection if they do.

Dr Suelette Dreyfus gave evidence to the Committee that disclosers need
protection for third-tier disclosures, such as to a journalist.*¢? She added that the
‘thresholds for being protected ... must be moderate and reasonable, not high or

461 Transparency International, International principles for whistleblower legislation (2013) 7; Blueprint for Free
Speech, Blueprint principles for whistleblower protection (no date) 4; UNODC, The United Nations Convention
against Corruption resource guide on good practices in the protection of reporting persons (United Nations,
2015) 39; A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’
in Brown, Whistleblowing in the Australian public sector 286. See also Transparency International Australia,
Whistleblowing: position paper no 8 (January 2016); Simon Wolfe et al, Whistleblower protection rules in
G20 countries: the next Action Plan. Public consultation draft. (Blueprint for Free Speech, The University of
Melbourne, Griffith University and Transparency International Australia, 2014) 1, 4, 12, 16, 20; Simon Wolfe et al,
Breaking the silence: strengths and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech,
The University of Melbourne, Griffith University and Transparency International Australia, 2015) 3, 6, 11, 18.

462 Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.
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impractical.#63 Dr Dreyfus gave two main reasons for the protection of third-tier
disclosures. First, the whistleblower is often in the best position to judge whether
a disclosure can be made safely internally and whether there is a realistic chance
that it will be assessed fairly and lead to an effective response:

[Whistleblowers] can best judge how risky it is to make a disclosure in a particular
environment (Is it their boss, or their entire department, who is involved in the
corruption?) ... Often only a whistleblower can know if it is ‘safe’ for them to
report internally—that may be ‘safe’ in the sense of actually getting change in
place regarding wrongdoing while not experiencing reprisal in a job. Or it may be
personal safety.*64

The second, related, reason to protect third-tier disclosures is that the whole
system can fail. Dr Dreyfus termed this ‘catastrophic system failure,” giving
examples which included the Bjelke-Peterson Government in the lead-up to the
Fitzgerald Inquiry, the New South Wales police at the time of the Wood Royal
Commission and the Western Australian Premier’s Office during ‘WA Inc.’46>
According to Dr Dreyfus, these examples ‘remind us very clearly that external
avenues, such as the media, are a necessity, not just an option.’46¢

Professor Brown explained to the Committee that the availability of protected
third-tier disclosures provides an incentive for disclosures to be treated seriously
and handled effectively and efficiently by first-tier organisations and second-tier
integrity agencies like IBAC:

The third—public—tier is actually crucial for making the first and second tiers work,
because we know from experience and from the research that the fact that somebody
can go public or could go public and that the public expects that whistleblowers
should go public at the end of the day if necessary actually is a huge driving influence
on agencies trying to get it right in the first place. It is probably the single most
important driving influence in the current time.*¢”

Finally, the Accountability Round Table supported the protection of third-tier
disclosures ‘as a last resort when the internal and government review systems
have failed to deal with the disclosure, and in other defined and exceptional
circumstances ...68

A Senate committee inquiry into whistleblowing in 1994 discussed the
possible protection of third-tier disclosures to the media.*® It recognised that
whistleblowers do not usually go to the media as a first resort. Typically, they
make a disclosure to the media because internal systems have failed them,

463 Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.

464 Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.

465 Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.

466 Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016.

467 Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

468 Accountability Round Table, Submission, 4 May 2016.
469 Commonwealth, In the public interest (1994).

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 93



Chapter 4 Making, assessing and investigating disclosures

94

because to disclose internally would be to put their interests and welfare
in jeopardy and/or because of a moral imperative to disclose about serious
wrongdoing in the public interest.#’° As the Senate committee observed,

Some whistleblowers have been so disillusioned with ‘the system,” and have such a
lack of faith in ‘the system,” that they have felt there was no other avenue available
to them. Some felt that going public was the only means by which they could ensure
protection. Some whistleblowers have tried and tested the conventional means of
reporting wrongdoing and been dissatisfied with the action, if any, taken. Other
whistleblowers, weighed down by the enormity of the public interest involved,
have felt an onerous responsibility to society and approached the media as the only
medium through which the public could be informed, the wrongdoers brought to
justice and the process of reform instigated. The Committee believes that in many
cases, whistleblowers have not chosen to make public interest disclosures through
the media, but rather they have been morally compelled to do so.4”!

The Senate committee recommended that whistleblowers be protected when
they go to the media ‘where to do so is excusable in all the circumstances,” having
regard to the seriousness of the wrongdoing alleged, the reasonableness of their
belief in the truth of the allegation and that using conventional channels would
be ‘futile’ or expose them to victimisation.*’2

In 2009, the issue of third-tier disclosures was revisited at the Commonwealth
level by a House of Representatives committee.*’3 It recommended the protection
of third-tier disclosures in limited circumstances. It did so on the basis of

four main reasons. First, the media performs a vital democratic function in
scrutinising governments and the public sector, exposing wrongdoing and
bringing to light other matters of public interest.4’* Whisleblowers’ disclosures,
when necessary and justified, are a significant source of information for the
media in carrying out this role.#’”> Second, citing the WWTW project’s research,
whistleblowers rarely make disclosures directly to the media—so a flood of such
disclosures is unlikely:4’6

Most people appear to be reluctant to place themselves in the public eye by making
disclosures to the media. Whistleblowers themselves may be aware of the risks and
unintended consequences of that avenue of disclosure.*””

Third, given the media’s experience and expertise it can often perform an
effective ‘filtering’ role in relation to allegations it receives from whistleblowers.4’®
It can fact-check, apply editorial standards, subject the allegations to legal review
and exercise responsible judgements about whether, in the public interest, a story
should be published.*’® However, the committee also expressed some concern

470 Ibid197.

471  Ibid.

472  Commonwealth, In the public interest (1994) 203.

473  Commonwealth, Whistleblower protection (2009) 139-56, 162-5.

474  |bid 144
475 |bid 144-6.
476 Ibid 164.
477  Ibid.

478  Ibid 144-5.
479  Ibid.
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about varying standards of review in the media.“®° The fourth reason given was
that the possibility of a protected third-tier disclosure being made provides an
‘incentive for investigative bodies to efficiently manage their own procedures and
report back to a whistleblower. 48!

Taking these reasons into account, the 2009 committee recommended the
protection of third-tier disclosures to the media:

A public interest disclosure scheme that does not provide a means for such matters
to be brought to light will lack credibility. ... [Protection should be provided] where
the matter has been disclosed internally and externally [such as to an integrity
agency], and has not been acted on in a reasonable time having regard to the nature
of the matter, and the matter threatens immediate serious harm to public health
and safety.82

The Lander Review of the South Australian Whistleblowers Protection Act 1993
also recommended the protection of third-tier disclosures.*®3 As will be discussed
below, under the present South Australian Act protection can be found for
third-tier disclosures to the media, but there is no purpose-built provision
relating to them.*84 The Lander Review noted the democratic role of the media

in scrutinising the government and holding it to account, and the contribution
of whistleblowers to this process.*®® It concluded that ‘even with an optimal
disclosure regime’ whistleblowers may sometimes need to disclose to the media
‘in order to ensure appropriate action or at least timely action,” and that the
community may well expect them to receive protection.*8é

The Review recommended protection where a discloser has used the formal legal
channels but

[tlhere has been a failure to investigate or a failure to keep the public officer informed
and, where the re-disclosure covers substantially the same information as the initial
disclosure and, provided that the information is substantially true, or that the
discloser believes on reasonable grounds that the information is true.*%”

A range of academic commentary also supports the protection of third-tier
disclosures under certain conditions, usually after disclosures have been made
unsuccessfully to first- and second-tier organisations.*® Regarding disclosure

480 Ibid 144-50.

481 Ibid 145.

482 |bid 162, 164.

483  Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014).

484  Whistleblowers Protection Act 1993 (SA) s 5(3).

485 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 116-17.
486 Ibid 117.

487 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 120.

488 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 261, 278-82; Brown and Latimer, Symbols or substance? 223,
236-40; Paul Latimer and A J Brown, ‘In whose interest? The need for consistency in to whom, and about whom,
Australian public interest whistleblowers can make protected disclosures’ (2007) 12(2) Deakin Law Review 2,
11-13; Brown, Towards ‘ideal’ whistleblowing legislation? 4, 27-9; Paul Latimer and A J Brown, ‘Whistleblower
laws: international best practice’ (2008) 31(1) University of New South Wales Law Journal 766, 780-84; Terry
Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in US and
Australian whistleblowing laws’ (2013) 11(2) Seattle Journal for Social Justice 653, 682-3, 696-701; A J Brown,
‘Privacy and public interest disclosure: when is it reasonable to protect “whistleblowing” to the media?’ (2007)
4(2) Privacy Law Bulletin 19.
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to the media as a first resort, most academic commentary endorses protection
only if insisting on disclosure at the first and second tier would be unreasonable.
For example, if no there were no channels for such disclosures, if making such
disclosures would be pointless, if serious reprisals were very likely, or if the
situation called for emergency action (such as in response to an imminent threat
to public health or safety).48®

Third-tier disclosure in Australian jurisdictions

When enacted in 1994, the New South Wales Public Interest Disclosures Act was
the first in Australia to provide explicit protection of third-tier disclosures to the
media.**° Now, the protection of these disclosures in Australia is common. Only
the Northern Territory, Tasmania and Victoria do not provide that protection (see

Table 4.2).

Third-tier disclosure to the media: Australian jurisdictions

Jurisdiction Legislative provision Protection of disclosure to the media?
Commonwealth Public Interest Disclosure Act 2013 (Cth) Yes
526
Australian Capital Public Interest Disclosure Act 2012 (ACT) Yes
Territory s27
New South Wales Public Interest Disclosures Act 1994 (NSW)  Yes
s19
Northern Territory Public Interest Disclosure Act (NT) No

South Australia

Whistleblowers Protection Act 1993 (SA)
s 5(3)

Yes (arguably): disclosure to ‘whom
it is, in the circumstances of the case,
reasonable and appropriate to make
the disclosure’

Queensland Public Interest Disclosure Act 2010 (Qld) Yes
s 20

Tasmania Public Interest Disclosures Act 2002 (Tas) No

Victoria Protected Disclosure Act 2012 (Vic) No

Western Australia Public Interest Disclosure Act 2003 (WA) Yes

s7A

489 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 278-82; Brown and Latimer, Symbols or substance? 223, 236-40;
Paul Latimer and A J Brown, ‘In whose interest? The need for consistency in to whom, and about whom,
Australian public interest whistleblowers can make protected disclosures’ (2007) 12(2) Deakin Law Review 2,
11-13; Brown, Towards ‘ideal’ whistleblowing legislation? 4, 27-9; Paul Latimer and A J Brown, ‘Whistleblower
laws: international best practice’ (2008) 31(1) University of New South Wales Law Journal 766, 780-84; Terry
Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in US and
Australian whistleblowing laws’ (2013) 11(2) Seattle Journal for Social Justice 653, 682-3, 695-701; A J Brown,
‘Privacy and public interest disclosure: when is it reasonable to protect “whistleblowing” to the media?’ (2007)
4(2) Privacy Law Bulletin 19.

490 Brown, Towards ‘ideal’ whistleblowing legislation? 4, 27.
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Commonwealth

The Public Interest Disclosure Act 2013 (Cth) provides protection for what it terms
‘external disclosure’ to anyone except a foreign official.?' A journalist would
come within this category. There are a number of criteria that the disclosure must
satisfy in order to be protected:4?

The information disclosed must tend to show (or the discloser has a reasonable
belief that it shows) ‘disclosable conduct.’

« The discloser has previously disclosed the information internally.

- Aninvestigation has been conducted and the discloser has a reasonable
belief that there was an inadequate response to the investigation. Or, in
certain circumstances, that an investigation has not been completed within
a set time limit.

- The disclosure is not against the public interest.
« ‘No more information is publicly disclosed than is reasonably necessary to
identify’ the disclosable conduct.

There are exclusions relating to intelligence information.*%

In determining whether a disclosure is not, on balance, contrary to the public
interest, regard must be had to a wide range of factors, including:

- whether it would ‘promote the integrity and accountability of the
Commonwealth public sector’

- the degree to which it would ‘expose a failure to address serious wrongdoing
in the Commonwealth public sector’

- how far it would protect the discloser from adverse consequences

- ‘the principle that disclosures by public officials should be properly
investigated and dealt with’

« ‘the nature and seriousness of the disclosable conduct’
- ‘any risk that the disclosure could prejudice the proper administration of
justice’
- ‘any other relevant matters.’
The range of factors that must be considered in applying the public interest test

demonstrate its breadth. The test could operate to restrict significantly the range
of third-tier disclosures that qualify for protection.

491  Public Interest Disclosure Act 2013 (Cth) s 26.
492  Public Interest Disclosure Act 2013 (Cth) s 26, Item 2.
493  Public Interest Disclosure Act 2013 (Cth) s 26, Item 2(h)-(i).
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In addition to external disclosure, described above, the Act also authorises what it
terms ‘emergency disclosure’ if particular requirements are met.*** An emergency
disclosure may be made to anyone other than a foreign official. The disclosure
must not include intelligence information. In addition, the disclosure must meet
the following criteria:

- The discloser has a reasonable belief that it ‘concerns a substantial and
imminent danger to the health or safety of one or more persons or to the
environment.’

« ‘The extent of the information disclosed is no greater than necessary to alert
the recipient to the substantial and imminent danger.’

« That, if an internal disclosure has not previously been made, there are
‘exceptional circumstances’ that justify non-disclosure.

« That if an internal disclosure has been made, there are ‘exceptional
circumstances’ justifying the emergency disclosure being made before an
investigation of the internal disclosure has been completed.*%>

While heavily qualified, the Commonwealth legislation protects third-tier
disclosures made to the media in the two circumstances most commonly
identified in submissions to the Committee, in other whistleblowing inquiries
and in the academic literature—namely, when an investigation has been
inadequate or in an emergency situation.

Australian Capital Territory

The ACT legislation gives arguably the broadest protection to third-tier
disclosures in that it allows, under particular conditions, disclosure to a journalist
as a first resort, even when there is no emergency.*%

‘Journalist’ means ‘a person who is engaged and active in the publication of news
and who may be given information by someone else in the expectation that the
information may be published in a news medium.**” ‘News medium’ is defined as
‘a medium for the dissemination to the public or a section of the public, of news
and observation on news.4%®

A public interest disclosure may be made to a journalist or a member of the
Legislative Assembly*®® if a disclosure has already been made in accordance with
the Act (for example, to a disclosure officer), and

- there has been a refusal or failure by an investigating entity to investigate the
disclosure, or

494  Public Interest Disclosure Act 2013 (Cth) s 26, Item 3.
495  Public Interest Disclosure Act 2013 (Cth) s 26, Item 3.

496  Public Interest Disclosure Act 2012 (ACT) s 27(2)-(3). The Act (s 27(3)(a) also authorises a disclosure to a
member of the Legislative Assembly, but, as noted, the discussion in this report is focused on disclosures to
journalists.

497  Public Interest Disclosure Act 2012 (ACT) s 27(5).
498  Public Interest Disclosure Act 2012 (ACT) s 27(5).

499  While the Public Interest Disclosure Act 2012 (ACT) s 27(3)(a) authorises a disclosure to a member of the
Legislative Assembly, the discussion in this report is focused on disclosures to journalists.
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« the discloser has not been informed within 3 months of the disclosure
whether ‘the disclosure will be investigated or dealt with,” or

« ‘the discloser has been told the disclosure will be investigated but has not
been told about the progress of the investigation for a period of more than
3 months, or

- there has been an investigation, but, despite ‘clear evidence’ of the
disclosable conduct, the discloser has been informed that the investigating
agency will take no action regarding it.5°°

In addition, the Act provides protection for a public interest disclosure made
to ajournalist even if there has been no earlier disclosure in accordance with
the Act.%%' Protection is available if making such a disclosure would have
exposed the discloser, or anyone else, to ‘significant risk of detrimental action,’
and ‘it would be unreasonable in all the circumstances’ for such a disclosure to
be made.>%2

The Act seeks to reduce the risk of improper disclosures to a journalist—say, for
personal gain or to promote a wider political cause>*3—by restricting the kind
of information that may be disclosed. Section 27(4)(a) of the Act provides that a
discloser

must disclose sufficient information to show that the conduct is disclosable conduct,
but no more than is reasonably necessary to show that the conduct is disclosable
conduct. [emphasis added]

This condition was criticised in the Lander Review as imprecise and likely to
deter most whistleblowers from disclosing to a journalist:

The last requirement would be likely to discourage all but the most determined
persons who wish to make a disclosure from approaching the media. It requires

a whistleblower to make a judgement with some precision as to what is sufficient
information to provide the external recipient, and to hope that judgement might be
the same as a court’s assessment, if a proceeding is taken claiming the whistleblower
has released more information than was reasonably necessary, and seeking to
discipline him or her for it.5%4

However, while there are likely to be challenges in interpreting the condition,
it serves a sensible purpose in reducing some of the risks associated with
disclosures to the media. These are discussed later in this chapter.

500 Public Interest Disclosure Act 2012 (ACT) s 27.
501  Public Interest Disclosure Act 2012 (ACT) s 27(2).
502 Public Interest Disclosure Act 2012 (ACT) s 27(2).

503 Terry Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in
US and Australian whistleblowing laws’ (2013) 11(2) Seattle Journal for Social Justice 653, 699.

504 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 119.
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New South Wales

The Public Interest Disclosures Act 1994 (NSW) provides protection to third-tier
disclosures to a Member of Parliament or a journalist if the disclosure is
‘substantially true,” the discloser has a reasonable belief that it is and the
following conditions are met:

« The discloser has ‘already made substantially the same disclosure to an
investigating authority,” or other relevant body or officer, in compliance with
the Act

« The authority to whom the disclosure was made:

- must have decided not to investigate the matter, or

- must have decided to investigate the matter but not completed the investigation
within 6 months of the original disclosure being made, or

« must have investigated the matter but not recommended the taking of any action
in respect of the matter, or

- must have failed to notify the person making the disclosure, within 6 months of
the disclosure being made, of whether or not the matter is to be investigated.>0%

Thus, in general terms, a disclosure to a journalist will be protected if an earlier
disclosure has been made and the investigative response has been inadequate,
provided the disclosure is substantially true and that the discloser has a
reasonable belief that it is. ‘Journalist’ is defined as ‘a person engaged in the
occupation of writing or editing material intended for publication in the print or
electronic news media.>%®

The provision has been criticised for having a threshold that is too high for
whistleblowers to meet, in that the disclosure must be substantially true.>%’ In
addition, the six-month time limit regarding the carrying out of an investigation
has been criticised as arbitrary.>%8 It has been observed that in some cases the
period will be insufficient for the completion of a conscientious investigation of a
disclosure, while in others, for example in emergencies, it may well be too long.5°°
If there is an emergency, a third-tier disclosure might be made be too late to avert
serious harm, such as an epidemic or the contamination of a city’s water supply.

South Australia

The Whistleblowers Protection Act 1993 (SA) does not specifically address
third-tier disclosures, but, arguably, the main provision on disclosure is broad
enough to allow for them. Section 5(3) of the Act provides as follows:

505  Public Interest Disclosures Act 1994 (NSW) s 19.
506 Public Interest Disclosures Act 1994 (NSW) s 4 (definition of ‘journalist’).

507 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 281.

508 Brown and Latimer, Symbols or substance? 223, 239.

509 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 281.
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A disclosure is taken to have been made to a person to whom it is, in the
circumstances of the case, reasonable and appropriate to make the disclosure if
it is made to an appropriate authority (but this is not intended to suggest that an
appropriate authority is the only person to whom a disclosure of public interest
information may be reasonably and appropriately made). [emphasis added]

While a journalist is not included in the list of appropriate authorities in

section 5(4), arguably a disclosure to a journalist may be made under the terms of
the rider in section 5(3), emphasised in the quotation above. It should be noted,
however, that the Lander Review, states that (it is unlikely that it would be
reasonable or appropriate for a person to make a disclosure in the first instance to
ajournalist.>® No evidence is given for this interpretation of the legislation.

Queensland

Under the Public Interest Disclosure Act 2010 (Qld), a disclosure to a journalist will
be protected if an earlier disclosure is made to an authority in accordance with
the Act and there has been an inadequate investigative response." ‘Journalist’ is
defined as ‘a person engaged in the occupation of writing or editing material for
publication in the print or electronic news media.>?

A discloser may only disclose to a journalist information that is ‘substantially the
same’ as that disclosed earlier.5”

For an investigative response to be inadequate, the entity receiving the disclosure
must have:

» decided not to investigate or deal with the disclosure; or

- investigated the disclosure but did not recommend the taking of any action in
relation to the disclosure; or

 did not notify the person, within 6 months after the date the disclosure was made,
whether or not the disclosure was to be investigated or dealt with.>

Western Australia

The Public Interest Disclosure Act 2003 (WA) provides that a disclosure to a
journalist will be protected if an earlier disclosure has been made to a ‘proper
authority’ and their investigative response has been inadequate.>® The term
‘journalist’ is defined as

a person engaged in the profession of journalism in connection with the publication
of information in a medium for the dissemination to the public or a section of the
public of news or observations on news.5®

510 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 116.
51 Public Interest Disclosure Act 2010 (Qld) s 20.

512 Public Interest Disclosure Act 2010 (Qld) s 20(4).

513  Public Interest Disclosure Act 2010 (Qld) s 20(2).

514  Public Interest Disclosure Act 2070 (Qld) s 20(1).

515  Public Interest Disclosure Act 2003 (WA) s 7A.

516  Public Interest Disclosure Act 2003 (WA) s 7A(1).
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An investigative response is inadequate if the proper authority who has received
the disclosure

» has refused to investigate, or has discontinued the investigation of, a matter raised
by the disclosure; or

- hasnot completed an investigation of a matter raised by the disclosure within the
period ending 6 months after the disclosure was made; or

« has completed an investigation of a matter raised by the disclosure but has not
recommended the taking of action in respect of the matter; or

« has not complied with section 10(1) or (4), if applicable, in relation to the
disclosure.5"

Section 10(1) of the Public Interest Disclosure Act 2003 (WA) requires a proper
authority who has received a disclosure to notify the discloser within three
months of the disclosure being made ‘of the action taken or proposed to be taken
in relation to the disclosure.’ Under section 10(4), if an investigation has been
completed, upon request the proper authority must provide a final report

stating—

« the outcome of the investigation and any action the proper authority has taken or
proposes to take as a result of the investigation; and

- the reason for taking the action that has been taken or that is proposed to be taken.

Concerns over third-tier disclosure

While best-practice principles and a range of evidence support the protection
of third-tier disclosures in Victoria, concerns over these kinds of disclosures,
especially when made as a first resort, have been raised with the Committee.

A significant concern relates to the discloser’s knowledge, motivations and
judgement. The 2009 House of Representative inquiry, for example, expressed
concern that a discloser may only have a partial understanding of an issue and
may not appreciate the full impact of a disclosure to the media:

Whistleblowers who disclose to the media may not have full information on the
alleged misconduct, may not be aware of the potential ramifications of the disclosure,
and could potentially put at risk other important aspects of the public interest such
as procedural fairness in investigations.>'®

Another issue is the limited control that a whistleblower might have over
information once it has been disclosed to a media outlet. As the 2009 committee
noted:

Even within the print media, standards of publication can vary and whistleblowers
essentially have no control over how their information is treated once it is provided.
Whistleblowers need to exercise caution in deciding which journalist to approach ...5"”

517 Public Interest Disclosure Act 2003 (WA) s 7A(2).
518 Commonwealth, Whistleblower protection (2009) 147.
519  Ibid 148.
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Further, the Lander Review in South Australia and an inquiry in Tasmania
suggested that whistleblowers sometimes make disclosures to the media for the
wrong reasons—because, for example, they bear a grudge against someone or
want to damage a government in a partisan fashion.>?° Ultimately, the Lander
Review recommended protecting third-tier disclosures to the media while the
Tasmanian inquiry did not.5?

The Tasmanian inquiry concluded that it would be too difficult, confusing and
‘subjective’ to try to distinguish between justifiable public whistleblowing and
‘leaking ... or some other form of unauthorised disclosure.’>?2 The Tasmanian
inquiry thus opted to maintain the state’s legal status quo, which does not allow
third-tier disclosures to the media.5?3

Another concern relates to the motivations, quality and judgement of the

media. The 2009 House of Representative inquiry noted that, while effective
fact-checking, legal review and editorial processes often exist in media outlets,
this is not always the case.5?* The quality and standards of media organisations
vary greatly. This is especially the case given the current pervasive digital
environment in which a whole range of commentators operate on blogs and
other forms of interactive social media as content creators and publishers, not
just consumers.>?> Even the established media has long had its eye on ratings and
circulation, creating the risk that what is newsworthy, provocative or popular is
not necessarily accurate or in the public interest:

The media may be motivated by the self-interest of boosting ratings or circulation
rather than the interests of the wider public or those involved with an allegation. ...
While the media has capacity to mitigate some of those risks through the “filtering’
process ... it should not be assumed that that the filter is consistently applied. A
number of witnesses noted the very broad range of activities that could be included
in ‘the media’ from established broadsheet newspapers to the publication of ... ‘blogs’
... by private individuals.5%6

Finally, the IBAC Commissioner, Mr Stephen O’Bryan QC, has expressed concern
over the possible consequences of third-tier disclosures to the media in Victoria.
It should be noted that the Commissioner’s evidence did not explicitly address
the issues of disclosures to the media following an inadequate investigation

or in response to an imminent emergency. The two main concerns identified

by the Commissioner were the possible negative impact on investigations of
improper conduct and unfair damage to the reputations of people subject to the
disclosures:

520 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 116; Tasmania, Strengthening trust
in government (2009) 28-9.

521 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 120; Tasmania, Strengthening trust
in government (2009) 28-9.

522 Tasmania, Strengthening trust in government (2009) 28.

523  Ibid 29.

524 Commonwealth, Whistleblower protection (2009) 147-8.
525 |Ibid.

526 Ibid.
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Permitting disclosures to the media has the potential to prejudice IBAC
investigations, particularly where an investigation is being conducted covertly. It
could also result in information being revealed that causes harm to individuals.
For example, airing allegations against a person that have already been found to be
unsubstantiated could lead to unfair reputational damage.

On balance then, I think leaving the status quo in Victoria is preferable.>?

Evaluating the arguments

Best-practice principles require disclosers to be protected at the first, second
and third tiers. The possibility of third-tier disclosures to journalists can act

as an incentive to first- and second-tier organisations, especially investigating
agencies, to deal with disclosures in an effective and timely fashion.5?® Third-tier
disclosures ought generally to be made as a last resort, except in emergencies

in which the lack of an earlier disclosure is excusable—such as when there is an
imminent and serious threat to public safety, health or the environment.

Third-tier disclosures to the media have a part to play in the democratic

scrutiny of government when combined with the filtering processes of media
organisations, including fact-checking, legal reviews and editorial standards.>?®
The 2009 House of Representatives inquiry concluded that any disclosure regime
that did not provide protection for selected disclosures to the media would not be
credible.>° The protection of third-tier disclosures to the media is not unusual in
Australian jurisdictions. Only the Tasmanian, Victorian and Northern Territory
disclosure regimes do not allow it.

The Committee received evidence, however, that raised a number of concerns
about third-tier disclosures, including improper disclosures, the commercial
interests of media outlets that can displace the public interest, unfair damage to
reputations and possible interference with investigations.

In evaluating these arguments, it should be noted that whistleblowers rarely
disclose directly to the media. The WWTW study found that ‘less than 1 per cent
of initial reports are made to the media.”>® The study found that

[i]n statistical terms ... the bulk of whistleblowing in relation to Australian public
sector agencies occurs internally. Very little involves disclosure to the media or other
third parties, other than in circumstances in which agencies and external integrity
agencies have failed to act ...>%?

527 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

528 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 117; A J Brown et al, ‘Best-practice
whistleblowing legislation for the public sector: the key principles’ in Brown, Whistleblowing in the Australian
public sector 278-82, 286. See also the discussion of best-practice principles and arguments in support of
third-tier disclosures in section 4.4 of this chapter.

529 Commonwealth, Whistleblower protection (2009) 144-6.
530 Ibid 162.

531 Marika Donkin, Rodney Smith and A J Brown, ‘How do officials report? Internal and external whistleblowing’ in
Brown, Whistleblowing in the Australian public sector 83, 83, 91.

532 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 278.
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The study also found that a whistleblower disclosing to the media was unlikely
to match ‘the stereotype of the misfit, disgruntled or organisationally unhappy
employee ...>33 The majority of employees, it concluded, ‘do not wish to pit
themselves against the organisation, embarrass their agency or colleagues
unnecessarily or seek celebrity.’>3*

Further, it should be recognised that there is always the possibility that
disclosures will be made to the media, anonymously or otherwise, especially in
an environment in which electronic platforms and digital media predominate.>3>
It has been argued, therefore, that disclosures to the media need to be brought
within the disclosure regime and regulated, rather than left simply to the
judgements of whistleblowers and journalists:

We live in a world where the question of public exposure has to be managed, rather
than there being any option of saying that these things will not get into the public
domain. It is a question of whether they get into the public domain in a reasonable
way and whether they are properly managed in that relatively limited set of
circumstances where matters are of a nature or the circumstances are such that they
are more likely to get into the public domain.53

Under one possible model (see Box 4.1), strict conditions would be required

to ensure that any disclosure is plausible, and would only be authorised in

the circumstances of an inadequate response by an investigating agency, o,
exceptionally, in an emergency. This model for third-tier disclosures to the media
draws directly from a number of provisions in whistleblowing legislation in
Australia, particularly New South Wales, Commonwealth and Australian Capital
Territory provisions.>*’

533  Marika Donkin, Rodney Smith and A J Brown, ‘How do officials report? Internal and external whistleblowing’ in
Brown, Whistleblowing in the Australian public sector 105.

534 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 278.

535 Commonwealth, Whistleblower protection (2009) 149-50.

536 A JBrown quoted in Commonwealth, Whistleblower protection (2009) 149-50. See also A J Brown, ‘Privacy and
public interest disclosure: when is it reasonable to protect “whistleblowing” to the media?’ (2007) 4(2) Privacy
Law Bulletin 19, 25-6.

537  Public Interest Disclosure Act 2013 (Cth) s 26; Public Interest Disclosure Act 2012 (ACT) s 27; Public Interest
Disclosures Act 1994 (NSW) s 19; Public Interest Disclosure Act 2010 (Qld) s 20; Public Interest Disclosure Act
2003 (WA) s 7A.
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BOX 4.1: A model for third-tier disclosure in Victoria

Best-practice principles support the protection of third-tier disclosures to the media
under particular conditions. If third-tier disclosures are to be protected, they should
only be protected under strict conditions—after an inadequate response by an
investigating agency or in the case of an emergency.

Disclosure after inadequate response by investigating agency
First, the disclosure must be substantially true.

Second, the discloser must have already made substantially the same disclosure in
accordance with the PD Act 2012 (Vic).

Third, the investigating agency must have given an inadequate response. Namely:

* it has refused or failed to investigate or deal with the disclosure, or
* it has taken an unreasonably long time to complete an investigation, or

* it has not informed a discloser within three months of the disclosure whether it will
investigate or deal with a disclosure, or

* it hasinformed the discloser it will investigate, but for more than three months the
discloser has not been informed of the progress of the investigation, or

* it has completed an investigation, but despite clear evidence of the disclosable
conduct (improper conduct) it has decided not to take any action in relation to it.

Fourth, there must have been demonstrable efforts by the discloser to follow up their
case with the investigating agency.

If the disclosure is substantially true, and the investigating agency has given an
inadequate response, a discloser may disclose to a journalist—defined as someone
whose occupation is to write or edit news for the public. However, a discloser may
only disclose such information as is reasonably necessary to show that the conduct in
question is improper conduct.

Disclosure in an emergency

Provided the disclosure is substantially true, a discloser would be able to make an
‘emergency disclosure’ to a journalist as a first resort if the following criteria are met:

* Thediscloser has a reasonable belief that the disclosure relates to a ‘substantial
and imminent danger to the health or safety of one or more persons or to the
environment.’

* That there are ‘exceptional circumstances’ that justify the lack of an earlier
disclosure in accordance with the usual procedures under the PD Act 2012 (Vic).

* The discloser discloses no more information than is reasonably necessary to show
that the conduct in question is improper conduct.
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The disclosure would have to be ‘substantially true,” and the investigating agency
must have unreasonably delayed addressing the disclosure, investigating the
disclosure or informing the discloser, or, after completing an investigation,
decided not to take any action despite ‘clear evidence’ of improper conduct.

In addition, the discloser must have made demonstrable efforts to follow up
their case with the investigating agency. Thus, this kind of disclosure may only
be made as a last resort. Further, a discloser may disclose to a journalist no

more information than is ‘reasonably necessary to show that the conduct’ is
improper conduct.

With regard to disclosures in emergencies, the disclosure must be substantially
true. It must also be established that there is an imminent and substantial danger
to public health, safety or the environment, and that the failure to disclose earlier
in accordance with the usual provisions was justifiable. A discloser may disclose
no more information than is necessary to show that the conduct in question is
improper conduct.

Finally, the category of ‘journalist’ is defined reasonably narrowly as a
professional whose occupation is writing and editing news for the public.

This will help to ensure that the journalist is familiar with, and subject to, the
usual legal, editorial and other professional standards that exist in established
media outlets.

Given the arguments and evidence the Committee has received in support

of third-tier disclosure, it considers that the Victorian Government should
investigate whether there is merit in amending the PD Act 2012 (Vic) to provide
protection to third-tier disclosures to journalists under strict conditions.

However, the Committee has a number of concerns that should be taken into
account in the Government’s investigation. First, the Committee notes the IBAC
Commissioner’s evidence with regard to the risk that third-tier disclosures

might undermine IBAC investigations and unfairly damage people’s reputations.
Second, the Committee is concerned about how third-tier disclosure might work
in practice. Who would judge, for example, whether an investigative response
were inadequate? What would be the role of the courts in relation to third-tier
disclosure? Third, the Committee is concerned that media standards vary, and
that commercial interests to publish can override the public interest. Finally, with
regard to disclosure in an emergency, the Committee notes that it can be difficult
to judge the imminence and severity of threats to public health, safety and the
environment. Further, in an emergency situation it might be more prudent for

a potential discloser to inform the proper authorities, such as the Environment
Protection Agency, rather than a journalist.

RECOMMENDATION 11: That the Victorian Government should investigate whether
there is merit in amending the PD Act 2012 (Vic) to protect a disclosure to a journalist
after an inadequate response by an investigating agency, or when there is a ‘substantial
and imminent danger’ to public health, safety or the environment.
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4.5

4.5.1
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Assessing and investigating disclosures

Assessing disclosures: IBAC’s clearing-house role

Under the present Victorian law, IBAC assesses all disclosures made in
accordance with the procedures in the PD Act 2012 (Vic) as possible protected
disclosure complaints.>*® This is consistent with one of IBAC’s key functions

as a whistleblowing clearing house and reflects the special status of protected
disclosures. Given the risks of reprisals against whistleblowers, and the varying
capacity of first-tier organisations to impartially and effectively assess and
investigate disclosures, it makes sense for IBAC to act as an independent,
specialised and well-resourced clearing house for protected disclosures.>3?
Evidence received by the Committee has supported IBAC’s role in this regard.>*°
As the Victorian Ombudsman, Ms Deborah Glass OBE, has observed:

... IBAC is the clearing house for protected disclosure complaints, and I consider that
this is appropriate and that the interaction between my office and IBAC is generally
effective ...

In my view, it is important that there is a single clearing house for assessing protected
disclosure complaints. It is appropriate that IBAC has overall responsibility for
administration of the PDA [Protected Disclosure Act 2012 (Vic)], and particularly for
determining whether a disclosure is a protected disclosure complaint.54

IBAC must, as noted earlier, investigate, dismiss or refer a protected disclosure
complaint.>#? It can only investigate a protected disclosure complaint if it

is within its jurisdiction—that is, if it reasonably suspects corrupt conduct

as defined in the IBAC Act 2011 (Vic).543 IBAC can only refer a protected
disclosure complaint for investigation to Victoria Police, the VI or the Victorian
Ombudsman.5** A large number of complaints are referred to the Victorian
Ombudsman.>*> Again, this reflects the seriousness with which protected
disclosure complaints are treated within the Victorian regime. They are only
referred to well-resourced and purpose-built investigative agencies. This helps to

538 PD Act 2012 (Vic) ss 26, 32; IBAC Act 2011 (Vic) s 7 and pt 3 div 3; Mr Stephen O’Bryan QC, Commissioner, IBAC,
Correspondence, 20 March 2017.

539 See, for example, Margaret Mitchell, ‘Investigations: improving practice and building capacity’ in
Brown, Whistleblowing in the Australian public sector 181; Peter Roberts, ‘Evaluating agency responses:
comprehensiveness and the impact of whistleblowing procedures’ in Brown, Whistleblowing in the Australian
public sector 233; A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key
principles’ in Brown, Whistleblowing in the Australian public sector 261; A J Brown and Chris Wheeler, ‘Project
findings: an agenda for action’ in Brown, Whistleblowing in the Australian public sector 289; IBAC, Review of
protected disclosure procedures (December 2014); IBAC, Audit of Victoria Police complaints handling systems at
regional level (September 2016).

540 Mr David Thompson, Protected Disclosure Coordinator, City of Boroondara, Submission, 9 May 2016; Mr John
Merritt, Chief Executive Officer, VicRoads, Submission, 3 June 2016; Mr Jeroen Weimar, Acting Chief Executive
Officer, Public Transport Victoria, Submission, 28 April 2016; Ms Deborah Glass OBE, Victorian Ombudsman,
Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Public Hearing, Melbourne,

23 May 2016.

541 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016. See also Ms Deborah Glass OBE,
Victorian Ombudsman, Public Hearing, Melbourne, 23 May 2016.

542 PD Act 2012 (Vic) s 26; IBAC Act 2011 (Vic) s 58.

543  |BAC Act 2011 (Vic) s 60(2).

544  |BAC Act 2011 (Vic) s 73(3).

545 Ms Deborah Glass OBE, Victorian Ombudsman, Submission to the DPC consultation, 20 May 2016.
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ensure that they are impartially investigated, and that the risk of reprisals—which
is self-evidently greater when organisations who are the subjects of a disclosure
investigate themselves—is minimised.

Overall, the current Victorian law®46 meets the majority of best-practice
principles®# for assessing and investigating protected disclosures. The
Committee received strong evidence in support of IBAC’s current role as the
independent and specialised clearing house for protected disclosures.>*8
However, there have also been important concerns raised in relation to the
referral of protected disclosure complaints.

4.5.2 Referral of protected disclosure complaints

Current system of referrals too restrictive?

The Committee has received evidence that the current system of referrals is too
restrictive and that protected disclosure complaints might be safely, effectively
and efficiently referred to a much wider range of organisations.>*® For example,
IBAC could perhaps refer protected disclosure complaints to organisations to
which it can presently only refer ordinary complaints.>©

The reasons given for expanding the range of organisations protected disclosure
complaints can be referred to include

- the advantages of making use of specialist organisations who can more
readily investigate a matter within their expertise and experience

- that less serious matters need not be investigated by one of the principal
integrity agencies

- that the Victorian Ombudsman is overburdened with protected disclosure
complaints, and

546 See, for example, PD Act 2012 (Vic) ss 13, 24, pts 8-10; IBAC Act 2071 (Vic) s 15.

547 See, for example, Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 5 (‘A
law must create appropriate oversight by an independent whistleblower investigation/complaints authority
or tribunal. Their functions might include ... the receipt of disclosures, ensuring compliance with the law,
maintenance of data about whistleblowing cases, reporting to parliament, commencing investigations of their
own motion or coordinating with other agencies to investigate wrongdoing.’); Simon Wolfe et al, Breaking
the silence: strengths and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, The
University of Melbourne, Griffith University and Transparency International Australia, 2015) 3; Simon Wolfe et al,
Whistleblower protection rules in G20 countries: the next Action Plan. Public consultation draft. (Blueprint for
Free Speech, The University of Melbourne, Griffith University and Transparency International Australia, 2014) 4.

548 Mr David Thompson, Protected Disclosure Coordinator, City of Boroondara, Submission, 9 May 2016; Mr John
Merritt, Chief Executive Officer, VicRoads, Submission, 3 June 2016; Mr Jeroen Weimar, Acting Chief Executive
Officer, Public Transport Victoria, Submission, 28 April 2016; Ms Deborah Glass OBE, Victorian Ombudsman,
Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Public Hearing, Melbourne,

23 May 2016; Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Submission, 10 May 2016;
Mr John Brown, Ombudsman and Governance Advisor, City of Greater Geelong, Submission, 3 May 2016;
Hon Lisa Neville, Minister for Water, Department of Environment, Land, Water and Planning, Submission,

17 June 2016.

549 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian
Ombudsman, Closed Hearing, Melbourne, 23 May 2016; Mr Robin Brett QC, Victorian Inspector, VI, Submission,
11 May 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 24 October 2016;
Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

550 /BAC Act 2017 (Vic) s 73(2) (referral of ordinary complaints).
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- that some matters can be safely referred to organisations who are the
subjects of protected disclosure complaints.>*

It is significant that each of the major integrity agencies that deal with protected
disclosure complaints has argued that the present system of referrals from IBAC
is too restrictive.5>?

Possible solutions

One solution that has been suggested to the Committee would be to allow IBAC
to refer protected disclosure complaints to a wider range of organisations for
investigation.>>3 This solution has the virtue of simplicity in that IBAC remains
the single source of referrals of protected disclosure complaints. If this change
were made, IBAC could also draw on its power to consult with an organisation
that it was considering referring a protected disclosure complaint to.55

However, the Victorian Ombudsman has argued that her office should also
have a power of referral to pass protected disclosure complaints it has received
from IBAC to more appropriate bodies for investigation, including, possibly,
organisations that are the subjects of the disclosure.5>

In comparison with the other integrity agencies operating within Victoria’s
protected disclosure scheme, the Victorian Ombudsman assesses and
investigates the largest number of complaints in Victoria.5% It has vast experience
handling complaints across a wide range of areas of Victorian law, having been
engaged in the field since 1973. The Commiittee is therefore of the view that,
instead of expanding the range of organisations IBAC can refer to, the Victorian
Ombudsman should be given power to refer protected disclosure complaints it has
received from IBAC to a wide range of appropriate complaint-handling bodies,
including, in some cases, organisations that are the subjects of disclosures.

To reiterate, IBAC would continue to refer protected disclosure complaints

only to Victoria Police, the VI and the Victorian Ombudsman. But the Victorian
Ombudsman would be given the power to refer protected disclosure complaints it
receives to appropriate bodies.

551 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian
Ombudsman, Public Hearing, Melbourne, 23 May 2016; Mr Robin Brett QC, Victorian Inspector, VI, Submission,
11 May 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 24 October 2016;
Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Closed
Hearing, Melbourne, 21 March 2016.

552 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian
Ombudsman, Closed Hearing, Melbourne, 23 May 2016; Mr Robin Brett QC, Victorian Inspector, VI, Submission,
11 May 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 24 October 2016.

553  Mr Robin Brett QC, Victorian Inspector, VI, Submission, 11 May 2016; Mr Stephen O’Bryan QC, Commissioner,
IBAC, Closed Hearing, Melbourne, 24 October 2016.

554  |BAC Act 2011 (Vic) s 76.

555 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian
Ombudsman, Public Hearing, Melbourne, 23 May 2016.

556 Ms Deborah Glass OBE, Victorian Ombudsman, Submission to the DPC Consultation, 20 May 2016.
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While IBAC, the VI and Victorian Ombudsman have said that the present
system of referrals of protected disclosure complaints is too restrictive, each has
nevertheless recognised the special status of protected disclosure complaints
and the need for impartial and effective investigations in which disclosers are
protected against reprisals.>’

Thus, the Committee considers that any referral of a protected disclosure
complaint to an organisation that is the subject of the disclosure must only be
made under strict conditions. It would undermine the rationale of the PD Act
2012 (Vic) if a whistleblower’s disclosures about improper conduct within
their own organisation were sent back to that organisation in an unrestricted
fashion.%>8

Referrals by the Ombudsman to an organisation that is the subject of a
protected disclosure complaint

The Committee believes that the Victorian Ombudsman’s recommended power to
refer a protected disclosure complaint to an organisation that is the subject of the
disclosure—which will often be the discloser’s own organisation—should only be
able to be exercised under the following conditions.

First, the Ombudsman would have to be reasonably satisfied that the organisation
can impartially and effectively investigate the protected disclosure complaint.

Second, the Ombudsman would have to be reasonably satisfied that the discloser
can be protected against reprisals (‘detrimental action’), including, as relevant,
the protection of his or her identity. An example of a legal response to this kind
of concern can be found in Queensland’s Public Interest Disclosure Act 2010.
Section 31 of this Act provides, in part, that:

(3) The public sector entity must not refer a public interest disclosure to another
public sector entity if it considers there is an unacceptable risk that a reprisal
would happen because of the referral.

(4) In considering whether there would be an unacceptable risk, the public sector
entity must, if practicable, consult with the person who made the public interest
disclosure.

Third, the discloser would have to be informed in writing of the Ombudsman’s
intention to refer the protected disclosure complaint back to the organisation that
is the subject of the disclosure, and its reasons for doing so, and given the right to
object within a set period.

557 Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Ms Deborah Glass OBE, Victorian
Ombudsman, Public Hearing, Melbourne, 23 May 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed
Hearing, Melbourne, 24 October 2016; Mr Robin Brett QC, Victorian Inspector, VI, Submission, 11 May 2016.

558 See the discussion, and accompanying references, in section 1.5 in Chapter 1 of this report. See also Ms Karen
Burgess, Submission, 27 April 2016; Mr Brian Hood, Submission, 10 February 2017.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) m



Chapter 4 Making, assessing and investigating disclosures

12

Fourth, the Victorian Ombudsman would have monitoring and oversight

powers and responsibilities in relation to the investigation carried out by

another organisation. These would be similar to IBAC’s powers in this regard>>°
and include requirements that the investigating organisation report to the
Ombudsman on the progress of the investigation, as well as the ultimate power of
the Ombudsman to take over an investigation.>°

The right of a discloser to be informed of a referral to an organisation has been
recognised in a number of Australian jurisdictions.>®' Further, the right of a
discloser to object to a planned referral of this nature is, for example, provided in
the Northern Terrritory’s Public Interest Disclosure Act.>?

Under the Northern Territory Act, the Commissioner for Public Interest
Disclosure may refer certain public interest disclosures to other bodies for
investigation.>®® Before making a referral, the Commissioner must give the
discloser written notice of the planned referral, to whom it is intended to be
referred and the right of the discloser to object.>¢ The discloser can object to
any referral, or to the particular body intended to receive the referral.>¢> The
Commissioner must, within 14 days of receipt of the objection:

(a) consider the objection and the reasons for it: and

(b) decide whether or not to refer the public interest disclosure to the specified
referral body; and

(c) notify the objector, in writing, of the decision.>6¢

While the Committee has concluded that the Ombudsman would have the
ultimate discretion to refer a matter despite an objection, the objection process
would provide for greater accountability, requiring the Ombudsman to put on
record, and communicate to the discloser in writing, the reasons why the referral
is appropriate. It would also give the Ombudsman the opportunity to rethink

a decision on a referral, and, perhaps in light of additional evidence, refer a
protected disclosure complaint to a more appropriate body when considered
necessary to ensure the protection of the discloser.

FINDING 4: That the power of IBAC to refer protected disclosure complaints under the
IBAC Act 2011 (Vic) does not need to be changed.

559 /BAC Act 2011 (Vic) ss 78-80.

560 Cf the procedures in the Ombudsman Act 1973 (Vic) regarding the Ombudsman’s power to refer ordinary
complaints: pt IV div 2D.

561  Public Interest Disclosure Act 2012 (ACT) ss 19, 23; Public Interest Disclosures Act 1994 (NSW) s 27; Public
Interest Disclosure Act (NT) ss 22-3; Public Interest Disclosures Act 2002 (Tas) ss 43-4; Public Interest Disclosure
Act 2070 (Qld) ss 31-3.

562  Public Interest Disclosure Act (NT) s 23.
563  Public Interest Disclosure Act (NT) s 22.
564  Public Interest Disclosure Act (NT) s 23(1).
565  Public Interest Disclosure Act (NT) s 23(2).
566 Public Interest Disclosure Act (NT) s 23(4).
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RECOMMENDATION 12: That the Victorian Government amend the law to provide
that the Victorian Ombudsman has the power to refer protected disclosure complaints
to other appropriate organisations for investigation under certain conditions. These
conditions include:

¢ that the Ombudsman exercise new monitoring and oversight powers over that
investigation, including the power to take over an investigation

¢ that, in the case of a referral to an organisation that is the subject of the disclosure,

- the Ombudsman be reasonably satisfied that the investigation can be impartial
and effective, and that the discloser can be protected against reprisals

- that the discloser be informed in writing by the Ombudsman of any such
planned referral and the reasons for it

- that the discloser have the right to object to the planned referral and to receive
a written response to that objection from the Ombudsman.

4.6 Conclusion

This chapter has considered the law and processes in relation to making a
disclosure to the right body, the issue of misdirected disclosures, third-tier
disclosures to journalists and the referral of protected disclosure complaints.

Given the complex and prescriptive nature of the requirements under the PD Act
2012 (Vic) for the disclosure of information to the correct body, the Committee
has recommended improvements to the design of the legislation, simplification
of the processes for making a disclosure and better public information to explain
the Act. With regard to misdirected disclosures, the Committee recommends that,
with some exceptions, IBAC be able to assess as a possible protected disclosure
complaint any notification of a disclosure, whatever its source.

Best-practice principles require the protection of third-tier disclosures to
journalists under particular conditions. The protection of disclosures to
journalists is common in Australian jurisdictions. The Committee received
arguments and evidence in support of third-tier disclosure and recommends
that the Victorian Government investigate whether there is merit in introducing
it in this state. However, the Committee has identified a range of concerns with
third-tier disclosure. These include possible negative impacts on investigations
and reputations, the varying standards of media reporting and the difficulty of
determining when the criteria are satisfied. What role the courts might play in
relation to third-tier disclosure is also, in the Committee’s view, uncertain. These
concerns should be taken into account in any Government investigation into the
merits of third-tier disclosure.

While the Victorian disclosure regime meets most of the best-practice principles
regarding assessment and investigation, the system for referring protected
disclosure complaints is too restrictive. The Committee has thus recommended
giving the Victorian Ombudsman, an experienced and expert complaint-handling
body, the power to refer protected disclosure complaints to appropriate entities
for investigation, provided there are appropriate safeguards to protect disclosers.
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The next chapter explores the protection of disclosers further, examining
detrimental action, confidentiality and welfare issues.
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5 Protecting disclosers

5.1 Introduction

One of the key rationales for the PD Act 2012 (Vic) is to protect disclosers, and
anyone else, from reprisals (‘detrimental action’) which have been carried out
in response to a disclosure, or suspected disclosure, about improper conduct
in the public sector.5¢” This not only protects the discloser from harm but also
encourages others to report wrongdoing.>68

The prohibition of reprisals, the preservation of confidentiality and the
management of the welfare of disclosers operate in conjunction to protect

and support disclosers. Furthetr, as previously discussed,>®° if disclosers do

not think they will be protected against reprisals they are less likely to report
improper conduct. Consequently, improper conduct is less likely to be identified
and redressed.

The protection of a discloser’s identity through confidentiality provisions is
the first, and one of the most effective, ways of preventing reprisals against
a discloser. If a discloser’s identity is kept confidential, they are less likely to
be exposed to reprisals and the stressful effects of blowing the whistle can
be reduced.

While effective legal protections against unlawful breaches of confidentiality are
necessary to safeguard the interests of disclosers, the Committee recognises that
these protections must be judiciously balanced against the requirements for the

effective assessment, handling and investigation of protected disclosures.

This chapter examines concerns raised with the Committee in submissions and
at hearings in relation to detrimental action, confidentiality and the welfare
of disclosers.

5.2 Detrimental action

The PD Act 2012 (Vic) meets most of the relevant best-practice principles
relating to detrimental action taken in reprisal for a protected disclosure against
the discloser or someone else (for example, someone cooperating with an
investigation).5’° Detrimental action includes threats, intimidation, harassment,
discrimination and disadvantage.>”

567 PD Act 2012 (Vic) s 1(b).

568 PD Act 2012 (Vic) s 1(a).

569 See the discussion in section 1.5 of Chapter 1.

570 PD Act 2012 (Vic) ss 43, 45.

571  PD Act 2012 (Vic) s 3 (definition of ‘detrimental action’).
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The main issue raised with the Committee concerned whether the legal threshold
to prove that a reprisal has been carried out in response to a disclosure is too high.
Before examining the issue of the legal threshold to establish detrimental action
in reprisal, the report examines the mistreatment of whistleblowers, best-practice
principles on detrimental action and the current Victorian law.

The mistreatment of whistleblowers

As discussed in Chapter 1, research shows that around one third of whistleblowers
in the Australian public sector will experience mistreatment.>? Even more will
experience significant negative impacts on their health, relationships, finances
and employment prospects.®’3 According to the WWTW study, the most common
forms of mistreatment of whistleblowers are:

« ‘threats’

« ‘intimidation’

«  ‘torment’

« ‘undermining of authority’

« ‘heavier scrutiny of work’

+ ‘questioning of motives’

« ‘unsafe or humiliating work’

« ‘being made to work with wrongdoers.’>’

The mistreatment can take subtle and varied forms and tends to be cumulative:*>

[W]hen bad treatment does occur ... it is unlikely to involve a single decisive blow
such as a sacking or demotion and more likely to involve a series of smaller blows

over time.57¢

The research also demonstrates that managers are more likely than co-workers to
mistreat whistleblowers.>””

572 See the discussion in section 1.5.
573  See the discussion in section 1.5 of Chapter 1.

574 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 128.

575 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 111,128-9, 133, 134-5; ‘Summary’ in Brown, Whistleblowing in the
Australian public sector xxvii-xxviii. See also Inez Dussuyer et al, Preventing victimisation of whistleblowers
(Victoria University, 2016).

576 Rodney Smith and A J Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown,
Whistleblowing in the Australian public sector 129.

577  ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxiv-xxv, xxvii, xxix; Rodney Smith and A J
Brown, ‘The good, the bad and the ugly: whistleblowing outcomes’ in Brown, Whistleblowing in the Australian
public sector 125; A J Brown and Jane Olsen, ‘Whistleblower mistreatment: identifying the risks’ in Brown,
Whistleblowing in the Australian public sector 137,152.
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Other evidence received by the Committee reinforces the conclusions of this
research.’® One whistleblower, for example, described her experience after
reporting wrongdoing as follows:

I was threatened. I was followed. I was harassed. My work performance was not
actually criticised until I started to make it clear that I had concerns with how the
organisation was operating. ... And then the work performance, and the complaints
about my work performance were never validated. They were highly vexatious, and
none of them were ever found to be plausible ... I lost my job and my entitlements. I
was threatened with costly litigation. I was stalked by members of the organisation.5”°

In similar terms, another whistleblower, who had been the Chief Financial Officer
in a private sector organisation, gave evidence to the Committee that

The CEO verbally abused me, used intimidation and harassment in an attempt
to silence me, asked me to leave the company, instructed me to ‘back off’ in my
investigations and directed me to withhold information from the Board—which I
refused to do. Interactions with some colleagues were similarly hostile. ...

Isolation, harassment, intimidation, outright hostility. Verbal abuse. The CEO
attempting to interfere with me carrying out my duties. Disempowerment. ...

Iwas completely exposed after being removed from the organisation, without any
legal or any other assistance, and in fact was told in no uncertain terms to keep quiet.

Iwas badly let down by people who I trusted.
My career has been trashed.

I have suffered financial hardship and disruption and there have been serious adverse
effects on my health, wellbeing and family.58°

The submission from another whistleblower echoed these experiences:

The whole experience had a ruinous impact on my mental health.

While I was at work and under threat from the witch-hunt, I suffered a great deal of
stress and anxiety. I resorted to tranquilizers and sleeping pills to get through as best
I could. I sought psychological therapy through this time and continue to do so.

When I saw that so relatively little [had] changed ... after the scandal, I felt depressed
and still do, but determined to help change things. The battle for justice is the only
thing that got me out of bed in the morning.5®

578 Ms Karen Burgess, Closed Hearing, Melbourne, 20 February 2017; Mr Brian Hood, Submission, 10 February 2017,
Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School of Engineering,
University of Melbourne, Submission, 2 May 2016; Dr Suelette Dreyfus, Lecturer, Department of Computing
and Information Systems, School of Engineering, University of Melbourne, Public Hearing, Melbourne,

15 August 2016; Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Submission, 10 May 2016;
Dr Inez Dussuyer, Professor Anona Armstrong AM, Dr Kumi Heenetigala and Dr Russell Smith, College of Law

& Justice, Victoria University, Submission, 27 July 2016; Accountability Round Table, Submission, 4 May 2016.
See also Lindy Annakin, In the public interest or out of desperation? The experience of Australian whistleblowers
reporting to accountability agencies (PhD thesis, Department of Government and International Relations,
University of Sydney, March 2011); Inez Dussuyer, Anona Armstrong, Kumi Heenetigala and Russell Smith,
Preventing victimisation of whistle-blowers (Victoria University, 2016); K Jean Lennane, ““Whistleblowing”: a
health issue’ (1993) 307 British Medlical Journal 667; UNODC, The United Nations Convention against Corruption
resource guide on good practices in the protection of reporting persons (2015) 45-6.

579 Ms Karen Burgess, Closed Hearing, Melbourne, 20 February 2017.
580 Mr Brian Hood, Submission, 10 February 2017.
581  Submission, name withheld, 23 May 2017.
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Table 5.1
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Best-practice principles

The PD Act 2012 (Vic) conforms in many respects with the relevant best-practice
principles for protections against reprisals distilled by the WWTW study. These
principles are listed in Table 5.1.582 The table only lists the main provisions from
the PD Act 2012 (Vic). These provisions are, of course, supported by the other
relevant principal Acts.583

Selected WWTW best-practice principles for protecting disclosers

Principle Description PD Act 2012 (Vic)
provisions
Confidentiality Disclosures should be received and investigated in private to Part 7

safeguard, to the maximum extent possible within the agency’s
control, the identity of the discloser. Disclosures should be

able to be made confidentially and, where practical, individual
disclosures should be handled without disclosing the identity of
the discloser or even that a disclosure has been made.

Protection of
person making
disclosure

A discloser should be protected against criminal or civil liability,
or other detriment, for making a disclosure to which the
legislation applies. For example, the discloser:

* should not be liable to prosecution for breach of a statutory
secrecy provision

« should not incur civil liability—for example, for defamation or
breach of confidence

» should not be subject to discipline or other workplace
sanction, such as a reduction in salary or position, or
termination of employment

« should be entitled to legal redress if they suffer detriment as a
result of making the disclosure.

Sections 3 (definition
of ‘detrimental
action’), 39-41, 43-5,
46-51

Remedial
action

When a discloser suffers detriment as a result of a disclosure,
the agency (or, failing that, the oversight agency) should take
the following action as necessary to prevent or remedy the
detriment:

« stopping the detrimental action and preventing its recurrence,
including through an injunction

* placing the discloser in the situation they would have been in
but for the disclosure—with their informed consent this might
include transferring a discloser to another equivalent position

* apologising

¢ providing compensation, including monetary and
non-monetary compensation, for the detriment suffered

« taking disciplinary or criminal action against any person
responsible for the detriment.

Sections 45
(prohibition of
reprisals), 49-50
(injunctions and other
court orders), 51
(transfer of employee),
46-7 (damages,
reinstatement), 48
(vicarious liability of
public body)

Note: apologies are not
referred to in the Act

Source: Adapted, with minor modifications, from A J Brown et al, ‘Best-practice whistleblowing legislation for the public
sector: the key principles,’ in A J Brown (ed), Whistleblowing in the Australian public sector (ANU E Press, 2008) 261,

282-7.

582 For other statements of best-practice principles, see Transparency International, /nternational principles for
whistleblower legislation (2013) 5-6; G20 Anti-Corruption Action Plan, Protection of whistleblowers: study
on whistleblower protection frameworks. Compendium of best practices and guiding principles for legislation
(no date) 10-11, 20, 31; Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 2,
4-5; Simon Wolfe et al, Breaking the silence: strengths and weaknesses in G 20 whistleblower protection laws
(Blueprint for Free Speech, The University of Melbourne, Griffith University and Transparency International
Australia, 2015); Tom Devine, International best practices for whistleblower policies (Government Accountability

Project, 2016).
583  See, for example, IBAC Act 2011 (Vic), VI Act 2071 (Vic) and Ombudsman Act 1973 (Vic).
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5.2.3 Current Victorian law

Purposes of the PD Act 2012 (Vic)

One of the purposes of the PD Act 2012 (Vic) is to ‘encourage and facilitate
disclosures of ... detrimental action taken in reprisal for a person making a
disclosure.”® In addition, the purposes of the Act are to

... provide protection for—

(i) persons who make those disclosures
and
(ii) persons who may suffer detrimental action in reprisal for those disclosures;

and ...

to provide for the confidentiality of the content of those disclosures and the identity
of persons who make those disclosures.58

The protections against reprisals are found in Part 6 of the Act and apply from the
moment a protected disclosure is made in accordance with its procedures.*® They
apply regardless of whether or not IBAC has been notified of it by the receiving
entity, or whether or not IBAC or the VI has determined that the disclosure is

a protected disclosure complaint.>®” The rationale for these provisions is that a
discloser needs protection from the outset.

What is detrimental action in reprisal for a protected disclosure?

Detrimental action is broadly defined in the PD Act 2012 (Vic). Under section 3 of
the Act, it includes—

(a) action causing injury, loss or damage;

(b) intimidation or harassment;

(c) discrimination, disadvantage or adverse treatment in relation to a person’s
employment, career, profession, trade or business, including the taking of
disciplinary action ...588

It is an offence to take detrimental action in reprisal for the making of a protected
disclosure.>® It is an offence for a person to take or threaten ‘to take detrimental
action against the other person because, or in the belief that—’

... the other person or anyone else had made, or intends to make, the disclosure; or

584 PD Act2012 (Vic)s 1.
585 PD Act 2012 (Vic) s 1(b)-(0).

586 PD Act 2012 (Vic) ss 3 (definition of ‘protected disclosure”), 38; IBAC, Guidelines for making and handling
protected disclosures (October 2016) 28.

587 PD Act 2012 (Vic) s 38; IBAC, Guidelines for making and handling protected disclosures (October 2016) 28.

588 PD Act 2012 (Vic) s 3 (definition of ‘detrimental action’); IBAC, Guidelines for making and handling protected
disclosures (October 2016) 8.

589  PD Act 2012 (Vic) s 45(1).

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 119



Chapter 5 Protecting disclosers

120

... the other person or anyone else has cooperated, or intends to cooperate, with an
investigation of the disclosure; or

... for either of those reasons, the person incites or permits someone else to take or
threaten to take detrimental action against the other person.>°

The key features of this offence are as follows.

First, the detrimental action must be in reprisal for the making of a protected
disclosure.

Second, the offence includes taking, or threatening to take, detrimental action
against anyone on the basis that they have made, or intend to make, a disclosure,
or that they have cooperated, or intend to cooperate, with an investigation. The
victim of the detrimental action need not in fact have made, or intended to make,
a disclosure, nor cooperated, or intended to cooperate, with an investigation. It is
sufficient if the person taking or threatening the detrimental action believe that
they have, and acts on that basis.

Third, a person liable for the offence need not have taken the detrimental action
directly themselves. It is enough if they have incited or permitted ‘someone else
to take or threaten to take detrimental action against the other person.’s®

It is important to note that, consistent with the focus of the PD Act 2012 (Vic),
while anyone can disclose information about detrimental action, it must be
information about action by public officers or public bodies.>%?

To be protected under the Act, a person must have made a disclosure about
improper conduct in the public sector in accordance with the required procedure
under Part 2 of the Act.>®* They may then disclose information that shows, or
tends to show, that a public officer or public body is involved in detrimental
action, or demonstrate that they have a reasonable belief that a public officer or
public body is involved.>%4

There are a number of qualifications to the offence as well as specific defences.
A person alleging the offence must not have breached section 72 by knowingly
disclosing ‘false or misleading’ information.>® Section 72(1) states that

[a] ... person must not provide information under this Act that the person knows is
false or misleading in a material particular, intending that the information be acted
on as a protected disclosure.

590 PD Act 2012 (Vic) s 43(D).
591  PD Act 2012 (Vic) s 43(1)(b).

592 PD Act 2012 (Vic) s 9(1). See also IBAC, Guidelines for making and handling protected disclosures (October 2016)
8.

593 PD Act 2012 (Vic) s 3 (definition of ‘assessable disclosure’), 12(1).
594  PD Act 2012 (Vic) s 9(1).
595 PD Act 2012 (Vic) s 43(2).
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It is a defence—to put it in general terms—if the public officer or public

body accused of the reprisal can show that the protected disclosure was not

a ‘substantial reason’ for the detrimental action.>®® Therefore, the protected
disclosure must be a substantial reason for the detrimental action for it to amount
to an unlawful reprisal.>®” It also a defence if IBAC or the VI has determined that

a disclosure is not a protected disclosure complaint ‘and, at the time the person
took the detrimental action, the person knew of that determination.’>%

Finally, the Act does not prevent ‘management action’ with respect to employees
who have made a protected disclosure provided that the disclosure is ‘not a
substantial reason for the manager taking the action.’>®®

Remedies

The PD Act 2012 (Vic) provides the following principal remedies for detrimental
action in response to a protected disclosure:

« court order that the offender pay the victim damages®°°

- court order that an offending employer ‘reinstate or re-employ’ the victim in
their former position or a comparable positions°’

« proceeding to recover damages, or receive another remedy, for the reprisal as
a tort (civil wrong)8°?

« proceeding against a public body (or relevant employee or agent) for
vicarious liability for the reprisal®®3

« court order that the person carrying out the reprisal ‘remedy that action’®%4
» court-ordered injunction in relation to the reprisal®®
- transfer of an employee victim to a position in another public service body or

public entity, or, to a different work division within an organisation.6°®

The provisions relating to compensation, such as damages, will be addressed in
the next chapter, which concerns compensation for whistleblowers.

596 PD Act 2012 (Vic) s 45(2).

597 PD Act 2012 (Vic) s 43(3), 44(2), 45(2); IBAC, Guidelines for making and handling protected disclosures
(October 2016) 8.

598 PD Act 2012 (Vic) s 45(3).

599 PD Act 2012 (Vic) s 44 (emphasis added). See also IBAC, Guidelines for making and handling protected
disclosures (October 2016) 8, 28-9.

600 PD Act 2012 (Vic) s 46 (‘damages that the court considers appropriate to compensate the person for any injury,
loss or damage’).

601  PD Act 2012 (Vic) s 46(2).

602 PD Act 2012 (Vic) s 47(1) (‘a person taking detrimental action in reprisal is liable in damages for any injury, loss or
damage to that other person’) (2)-(6).

603  PD Act 2012 (Vic) s 48.

604 PD Act 2012 (Vic) s 49(1). See also PD Act 2012 (Vic) ss 49(2), 50.
605 PD Act 2012 (Vic) ss 49-50.

606 PD Act 2012 (Vic) s 51.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 121



Chapter 5 Protecting disclosers

5.24

122

The threshold for detrimental action in reprisal

To establish that there has been detrimental action in reprisal for a protected
disclosure, the protected disclosure must have been ‘a substantial reason for

the person taking the action.’®°” A manager is also allowed to take ‘management
action that is detrimental action’ in relation to an employee provided that the
protected disclosure is ‘not a substantial reason for the manager taking the
action.’s%8 In effect, this means that detrimental action can be taken provided the
protected disclosure is not the main reason for taking it.

While this threshold is not unusual in Australian jurisdictions,®®® the Committee
has received criticism from a range of people and organisations that it makes

it too difficult for disclosers to prove that a reprisal has taken place.®® This
difficulty has also been recognised in statements of best-practice principles and
in academic commentary.5"

The IBAC Commissioner, Mr Stephen O’Bryan QC, also considered that

there may be merit in removing the requirement that, in order for conduct to be
detrimental action in reprisal for a protected disclosure, a reason in s 43(1)(a) [of the
PD Act 2012 (Vic)] be a ‘substantial reason’ for the person taking the action.

Detrimental action can often be difficult to prove and requiring a person to establish
that a reason in s 43(1)(a) was a substantial reason for the action may make it more
difficult for a victim of detrimental action to avail themselves of protections or
remedies under the PD Act [2012 (Vic)]. Such a requirement may also send the
message that it is acceptable to take action in reprisal for a protected disclosure
provided there are additional reasons for taking the action.®?

Similarly, the Victorian Ombudsman, Ms Deborah Glass OBE, has argued that
there is merit in removing the ‘substantial reason’ requirement:

607 PD Act 2012 (Vic) s 43(1)(a), 43(3), 45(2).
608 PD Act 2012 (Vic) s 44(2), 45(2).

609 See Public Interest Disclosures Act 1994 (NSW) s 20(1); Whistleblowers Protection Act 1993 (SA) s 9(1); Public
Interest Disclosure Act 2010 (Qld) ss 40-41; Public Interest Disclosures Act 2002 (Tas) s 19(3); Public Interest
Disclosure Act 2003 (WA) s 15(1); Public Interest Disclosure Act (NT) s 15(3).

610  Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016; Ms Deborah Glass OBE,
Victorian Ombudsman, Submission, 17 May 2016; Accountability Round Table, Submission, 4 May 2016; A J
Brown, Protected Disclosure Act 2012 (Vic): ten problems? (Based on comments to the Victorian Government
Protected Disclosure Coordinators Forum, IBAC, 6 March 2015.), tabled with the Committee.

611 See, for example, Brown, Public interest disclosure legislation in Australia 36-8; Transparency International,
International principles for whistleblower legislation (2013) 5; Simon Wolfe et al, Breaking the silence: strengths
and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, The University of Melbourne,
Griffith University and Transparency International Australia, 2015) 11, 20, 31; Tom Devine, International best
practices for whistleblower policies (Government Accountability Project, 2016); Blueprint for Free Speech,
Blueprint principles for whistleblower protection (no date); A J Brown, Protected Disclosure Act 2012 (Vic):
ten problems? (Based on comments to the Victorian Government Protected Disclosure Coordinators Forum,
IBAC, 6 March 2015.), tabled with the Committee; Lindy Annakin, /n the public interest or out of desperation?
The experience of Australian whistleblowers reporting to accountability agencies (PhD thesis, Department of
Government and International Relations, University of Sydney, March 2011) 247; UNODC, The United Nations
Convention against Corruption resource guide on good practices in the protection of reporting persons (2015)
64.

612  Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.
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At present, the threshold for detrimental action to be made out under s 43(3) of

the PDA [PD Act 2012 (Vic)] is extremely high. The fact that someone has made a
disclosure needs to be ‘a substantial reason for the person taking action’ leaves open
a defence that ‘it was one of the reasons we sacked them, but not the main one.’ In
practical terms, this is almost impossible to prove.5®

Given the evidence that the mistreatment of whistleblowers is a significant
problem, that perpetrators are more likely to be managers than co-workers

and that mistreatment can be disguised as legitimate management action, the
Committee believes the threshold to establish detrimental action in reprisal for a
protected disclosure should be lowered.

RECOMMENDATION 13: That the Victorian Government amend the PD Act 2012 (Vic)
to remove the ‘substantial reason’ requirement for detrimental action in reprisal for a
protected disclosure.

5.3 Confidentiality

Keeping the identity of a discloser and the content of their disclosure confidential
is an important way to minimise the risk of reprisal against a whistleblower.

The current Victorian law largely meets the relevant best-practice principles in
this respect and properly balances the need to protect whistleblowers with the
effective assessment, management and investigation of protected disclosures.

However, some concerns have been raised with the Committee that the
confidentiality provisions could be made simpler, less demanding and more
flexible. Before considering this evidence, the key best-practice principles and the
current Victorian law are outlined.

5.3.1 Best-practice principles

As discussed above, the PD Act 2012 (Vic) largely conforms to the relevant WWTW
best-practice principles on confidentiality.®™ Part 7 of the Act provides significant
protection of the content of disclosures and the identity of disclosers. The
protection of the discloser is judiciously balanced against the need to disclose the
identity of a discloser to certain parties when required:

- for ‘the effective investigation of a disclosure’

« to ‘provide procedural fairness’

613  Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016.

614 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown (ed),
Whistleblowing in the Australian public sector 285. See also UNODC, The United Nations Convention against
Corruption resource guide on good practices in the protection of reporting persons (2015) 48-9; Transparency
International, International principles for whistleblower legislation (2013) 5; Tom Devine, International best
practices for whistleblower policies (Government Accountability Project, 2016); Simon Wolfe et al, Breaking
the silence: strengths and weaknesses in G20 whistleblower protection laws (Blueprint for Free Speech, The
University of Melbourne, Griffith University and Transparency International Australia, 2015) 6; Blueprint for
Free Speech, Blueprint principles for whistleblower protection (no date) 4; G20 Anti-Corruption Action Plan,
Protection of whistleblowers: study on whistleblower protection frameworks. Compendium of best practices and
gquiding principles for legislation (no date) 11.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 123



Chapter 5 Protecting disclosers

« to ‘protect a person who has made a disclosure’

« to ‘make a public report on how a disclosure was dealt with.’¢"

The Committee notes that some statements of best-practice principles prohibit
the disclosure of a whistleblower’s identity unless they have consented to it.6"
However, such an unqualified prohibition does not properly take into account
the requirements for effective investigations and does not reflect the law in
Australian jurisdictions.5”

5.3.2 Current Victorian law

In Victoria, as in other Australian jurisdictions,®’ there are requirements to
preserve the confidentiality of disclosers.® These requirements are, however,
subject to a range of exceptions.5?° Some confidentiality requirements apply to
public bodies and public officers receiving information related to a disclosure,
while others apply to disclosers themselves.

Prohibitions on disclosure by public bodies or public officers

Subject to a number of exceptions, the PD Act 2012 (Vic) prohibits the disclosure
by public bodies or public officers of information regarding the content of a
disclosure made in accordance with the Act or the identity of the discloser. The
public bodies or public officers may have received a disclosure or been given
information about it by an entity investigating it, such as IBAC. It is important
to note that these prohibitions do not apply to disclosers.®?' The following is an
outline of the applicable exemptions for public bodies and public officers.

Prohibition on disclosing the content of a disclosure: exceptions

Information about the content of a disclosure may be disclosed in particular
circumstances, including the following;:

615 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 285; IBAC, Guidelines for making and handling protected
disclosures (October 2016) 25, 30. While there is no specific provision for procedural fairness under the PD Act
2012 (Vic), it could, arguably, be accommodated within exemptions to the prohibitions on disclosure—see, for
example, PD Act 2012 (Vic) s 54.

616  Transparency International, International principles for whistleblower legislation (2013) 5; Blueprint for Free
Speech, Blueprint principles for whistleblower protection (no date) 4; G20 Anti-Corruption Action Plan,
Protection of whistleblowers: study on whistleblower protection frameworks. Compendium of best practices and
gquiding principles for legislation (no date) 11.

617  Public Interest Disclosure Act 2013 (Cth) s 20; Public Interest Disclosure Act 2012 (ACT) s 44; Public Interest
Disclosures Act 1994 (NSW) s 22 (‘confidentiality guideline’); Public Interest Disclosure Act (NT) s 53;
Whistleblowers Protection Act 1993 (SA) s 7; Public Interest Disclosure Act 2010 (Qld) s 65; Public Interest
Disclosures Act 2002 (Tas) s 23; Public Interest Disclosure Act 2003 (WA) s 16.

618  Public Interest Disclosure Act 2013 (Cth) s 20; Public Interest Disclosure Act 2012 (ACT) s 44; Public Interest
Disclosures Act 1994 (NSW) s 22; Public Interest Disclosure Act (NT) s 53; Whistleblowers Protection Act 1993
(SA) s 7; Public Interest Disclosure Act 2010 (Qld) s 65; Public Interest Disclosures Act 2002 (Tas) s 23; Public
Interest Disclosure Act 2003 (WA) s 16.

619  PD Act 2012 (Vic) pt 7.

620 See, for example, PD Act 2012 (Vic) s 54.

621 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30 (the rest of this section
draws heavily from this source); PD Act 2012 (Vic) ss 52-4; Mr Stephen O’Bryan QC, Commissioner, IBAC,
Correspondence, 24 October 2016 and 28 April 2017.
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« to carry out functions under the PD Act 2012 (Vic)
« togetlegal advice or representation

- if IBAC or the VI has determined that the disclosure is not a protected
disclosure complaint

« when directed to, or authorised by, an investigating agency

- if necessary to take lawful action, such as a disciplinary action, in response
to conduct that is the subject of the disclosure.t??

Prohibition on disclosing the identity of discloser: exceptions

Information that could identify the discloser may be disclosed in particular
circumstances, including the following:

« to carry out functions under the PD Act 2012 (Vic)

- togetlegal advice or representation

- if IBAC or the VI has determined that the disclosure is not a protected
disclosure complaint

- ‘byaninvestigating entity after and in accordance with’ the discloser’s
consent.523

Prohibitions applying to disclosers

The following prohibitions on disclosing certain information about the handling
of a disclosure apply to disclosers, and others receiving the information, in
particular circumstances.5?* For example, subject to specific exceptions, a
discloser will commit an offence if they reveal that:

« ‘adisclosure has been notified to IBAC for assessment’

- ‘IBAC or the Victorian Inspectorate has determined that a disclosure is a
protected disclosure complaint.’625

5.3.3 Concerns over confidentiality

Four main concerns over the confidentiality provisions were raised with
the Committee: their complexity, the difficulty of preserving confidentially,
organisations’ reduced control over investigations and the challenge of
supporting disclosers.526

622 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) ss 52(3),
54,

623  IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) ss 53(2),
54,

624 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) s 74.
625 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; PD Act 2012 (Vic) s 74.
626 See, for example, Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016;
Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016; Mr Robin Brett QC, Victorian
Inspector, VI, Submission, 27 July 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Public Hearing,
Melbourne, 23 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Hon Lisa

Neville, Minister for Water, Department of Environment, Land, Water and Planning (DELWP), Submission,
17 June 2016.
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Complexity of provisions

A number of organisations consider that the provisions are highly complex

and difficult to understand.®? It is therefore difficult for public bodies and
public officers—and even investigating entities on occasion—to understand
the legal requirements. It can be hard for organisations receiving disclosures,
or information about them, to know what they may and may not disclose.
Specifically, it can be challenging for protected disclosure coordinators and
other relevant staff to understand and comply with provisions that, if breached,
can amount to an offence. As the Department of Environment, Land, Water and
Planning (DELWP) observed:

There are a large number of department officers who can receive disclosures ...

As aresult there is a reliance on officers’ abilities to comprehend and comply

with this complex Act [the PD Act 2012 (Vic)]. Even with the assistance of training
and guidance material, there is a risk of inadvertent breach of the confidentiality
and secrecy provisions. This in turn exposes individuals to significant penalties
prescribed by the Act. It is a challenge for the department to ensure all department
officers have access to training and support materials, and ensure that they
understand the requirements—although they may never have to deal with a
protected disclosure.528

It is noteworthy that IBAC, the VI and the Victorian Ombudsman have all
commented on the complexity and inflexibility of the provisions. As the IBAC
Commissioner explained,

[T]he operation of the Protected Disclosure Act [2012 (Vic)] could be improved in the
following ways: a number of agencies have reported difficulties in understanding the
restrictions on disclosing information and advising others, such as people who make
disclosures, on the information they cannot disclose. The confidentiality provisions
could therefore be simplified and made more flexible, in particular to make clear
what can and cannot be divulged.®?°

If people do not understand the requirements of the confidentiality provisions,
they not only risk breaching them but may also refrain from disclosing
information they are allowed to disclose when such a disclosure might have
been helpful to them.®3° For example, a discloser might refrain from speaking to
a counsellor for support on the mistaken assumption that it is prohibited under
the Act.®¥

627 See, for example, Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016;
Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016; Mr Robin Brett QC, Victorian
Inspector, VI, Submission, 27 July 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Public Hearing,
Melbourne, 23 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Hon Lisa
Neville, Minister for Water, DELWP, Submission, 17 June 2016.

628 Hon Lisa Neville, Minister for Water, DELWP, Submission, 17 June 2016.

629 Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.
630 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

631 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.
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The Victorian Inspector agrees with the Commissioner that the confidentiality
provisions are ‘difficult and inflexible. 632

Similarly, the Victorian Ombudsman, Ms Deborah Glass OBE, has said that in
her view

much of the PDA [Protected Disclosure Act 2012 (Vic)] regime is unnecessarily
complicated and inflexible, with overly complex (and occasionally unworkable)
confidentiality restrictions ...533

The difficulty of preserving confidentiality

Even if the requirements of the confidentiality provisions are understood, it is
challenging in practice to keep the content of disclosures and the identity of
disclosers confidential. It is challenging, for instance, to establish the necessary
internal procedures for the secure receipt of information about disclosures and to
ensure the protection of a discloser. As DELWP explained in its submission:

The department has set up systems for record keeping and communication which
are compliant with the guidelines issued by IBAC in accordance with the Act [PD Act
2012 (Vic)]. From an operational perspective, the major challenge posed by the Act
is in establishing stringent processes for receiving and handling disclosures which
are entirely secure and ensuring that the identity of the discloser is not revealed
when making internal enquiries. It is challenging to promote accessibility to
disclosures through the use of existing IT systems and ensure that confidentiality is
sufficiently protected.®3*

Reduced control over investigations

Some organisations argued that the confidentiality provisions mean they have
reduced control over investigations and are not able to respond as efficiently

to alleged wrongdoing within their organisations.3> Once a disclosure is made
directly to or notified to IBAC, the autonomy of these organisations to investigate

632 Mr Robin Brett QC, Victorian Inspector, VI, Submission, 27 July 2016. See also Assistant Commissioner Brett
Guerin, Professional Standards Command, Victoria Police, Closed Hearing, Melbourne, 11 April 2016.

633  Ms Deborah Glass OBE, Ombudsman, Victorian Ombudsman, Submission, 17 May 2016.

634 Hon Lisa Neville, Minister for Water, DELWP, Submission, 17 June 2016. See also Mr Tony De Fazio, Manager
Civic Service, City of Whitehorse, Submission, 18 April 2016; Mr Jeroen Weimar, Acting Chief Executive Officer,
Public Transport Victoria, Submission, 28 April 2016; Mr John Brown, Ombudsman and Governance Advisor,
City of Greater Geelong, Submission, 3 May 2016; Mr David Thompson, Protected Disclosure Coordinator, City of
Boroondara, 9 May 2016.

635 Mr Tony De Fazio, Manager Civic Service, City of Whitehorse, Submission, 18 April 2016; Mr Peter Marshall, Chief
Operating Officer and Senior Vice President, Monash University, Submission, 27 April 2016; Mr Peter Marshall,
Chief Operating Officer and Senior Vice President and Ms Glenda Beecher, Deputy General Counsel, Office of
the General Counsel, Monash University, Closed Hearing, Melbourne, 23 May 2016; Mr Jeroen Weimar, Acting
Chief Operating Officer, Public Transport Victoria, Submission, 28 April 2016; Ms Joanne Truman, Director
Corporate Development, Knox City Council, Submission, 28 April 2016; Mr David Thompson, City of Boroondara,
Submission, 9 May 2016; Ms Deborah Glass OBE, Victorian Ombudsman, Submission, 17 May 2016; Hon Lisa
Neville, Minister for Water, DELWP, Submission, 17 June 2016; Mr Stephen O’Bryan QC, Commissioner, IBAC,
Closed Hearing, 11 April 2016.
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and respond to possibly serious wrongdoing is inevitably reduced.5% The
Committee also received evidence from concerned organisations that their
reduced role in investigating alleged wrongdoing might mean that critical
evidence is lost, that the organisation continues to be harmed by the wrongdoing
and that in-house expertise would not be used.®’ A concern was also expressed by
some organisations that they would not be adequately informed of the progress of
an investigation, a disadvantage compounded by any long delays.®38

Monash University, for example, expressed many of these concerns to the
Committee. The University noted that, before the enactment of the PD Act
2012 (Vic),

... because the disclosure came to us and we were acting on it we could move
immediately to lock down areas to protect evidence ... [W]e can covertly lock down
that evidence very quickly. On some cases we have sent expert teams in overnight,
often with contracted external sources, to grab copies of hard disks of computers

or similar sorts of things. But more importantly we have the expertise to get access
to particular work areas where evidence might lie ... [W]e could pull together this
complex group of internal entities to support the investigation, which is a necessity.
We believe we could do it far more speedily and we have much greater clarity about
where a particular investigation is going if we are doing it ourselves.53°

The challenge of supporting disclosers

The Committee also received some evidence®4° that the confidentiality provisions
could make it more difficult for organisations to provide adequate support and
protection to disclosers. If organisations do not know who the discloser (or the
alleged wrongdoer) is, they could find it more difficult to insulate the discloser
from harm and connect them with appropriate support services.

636 See, for example, Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University,
Submission, 27 April 2016; Mr Peter Marshall, Chief Operating Officer and Senior Vice President and Ms Glenda
Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing, Melbourne,
23 May 2016; Hon Lisa Neville, Minister for Water, DELWP, Submission, 17 June 2016; Mr Stephen O’Bryan QC,
Commissioner, IBAC, Closed Hearing, 11 April 2016.

637  See, for example, Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University,
Submission, 27 April 2016; Mr Peter Marshall, Chief Operating Officer and Senior Vice President and Ms Glenda
Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing, Melbourne,
23 May 2016.

638 See, for example, Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University,
Submission, 27 April 2016; Mr Peter Marshall, Chief Operating Officer and Senior Vice President and
Ms Glenda Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed
Hearing, Melbourne, 23 May 2016; Mr Jeroen Weimar, Acting Chief Executive Officer, Public Transport Victoria,
Submission, 28 April 2016; Ms Joanne Truman, Director Corporate Development, Knox City Council, Submission,
28 April 2016; Mr David Thompson, Protected Disclosure Coordinator, City of Boroondara, Submission,
9 May 2016.

639  Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Closed Hearing,
Melbourne, 23 May 2016.

640 See, for example, Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University,
Submission, 27 April 2016; Mr Peter Marshall, Chief Operating Officer and Senior Vice President and Ms Glenda
Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing, Melbourne,
23 May 2016; Mr Jeroen Weimar, Acting Chief Executive Officer, Public Transport Victoria, Submission,

28 April 2016; Hon Lisa Neville, Minister for Water, DELWP, Submission, 17 June 2016.

641  See, for example, Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University,
Submission, 27 April 2016; Mr Peter Marshall, Chief Operating Officer and Senior Vice President and Ms Glenda
Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing, Melbourne,
23 May 2016; Mr Jeroen Weimar, Acting Chief Executive Officer, Public Transport Victoria, Submission,

28 April 2016; Hon Lisa Neville, Minister for Water, DELWP, Submission, 17 June 2016.
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For instance, Monash University noted that before the PD Act 2012 (Vic) was
introduced,

[o]lnce we took the view that we had certainty that we were dealing with a protected
disclosure ... we could immediately appoint a person to support the whistleblower
and otherwise take steps to protect them. The whistleblower also had certainty that
immediately we took the decision they were accorded the protections that they are
able to enjoy under the Act.54?

5.3.4 Evaluating the concerns

The Committee considers that the confidentiality provisions ought to be
simplified and clarified. The provisions in the PD Act 2012 (Vic) should, for
example, more clearly distinguish between prohibitions on disclosure that apply
to the original disclosers (whistleblowers) and entities receiving disclosures or
information about them (for example, from IBAC). It should also set out more
clearly what the exceptions are. A table should be included as a schedule to the
Act to make both the prohibitions and the exceptions easier to understand.

The Act should clarify that whistleblowers are not subject to the prohibitions in
sections 52 and 53 regarding disclosures revealing the content of a disclosure

or the identity of the discloser.®4* Thus, they are able to seek medical treatment
and/or face to face counselling to discuss issues relating to their whistleblowing
experience provided they do not reveal how their disclosure has been treated
officially.544 Section 74 of the PD Act 2012 (Vic) prohibits, with some exceptions,
a whistleblower from disclosing that their disclosure has been notified to IBAC
for assessment or that it has been determined by IBAC or the VI to be a protected
disclosure complaint. Section 184 of the IBAC Act 2011 (Vic) prohibits, with some
exceptions, a whistleblower disclosing that IBAC has decided to investigate or
refer their protected disclosure complaint.54> IBAC explained these provisions as
follows:

The PD Act [PD Act 2012 (Vic)] does not prevent disclosers speaking about the issues
or allegations that were the subject of their disclosure, although it does restrict them
from revealing details of what has happened with their disclosure, including the fact
that it has been notified to IBAC for assessment or that it has been determined to be a
protected disclosure complaint (PD Act, s 74). The legislation under which protected
disclosures are investigated also imposes confidentiality obligations in relation to
other matters, such as the action taken in relation to their disclosure (e.g. IBAC Act
[2011 (Vic)], s 184).546

642 Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Closed Hearing,
Melbourne, 23 May 2016.

643 IBAC, Guidelines for making and handling protected disclosures (October 2016) 30; Mr Stephen O’Bryan QC,
Commissioner, IBAC, Correspondence, 24 October 2016.

644 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.
645 See also IBAC, Guidelines for making and handling protected disclosures (October 2016) 25, 30.
646 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.
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RECOMMENDATION 14: That the Victorian Government simplify and clarify the
confidentiality provisions in the PD Act 2012 (Vic).

RECOMMENDATION 15: That the Victorian Government include a table as a schedule
to the PD Act 2012 (Vic) that clearly lists what disclosers and bodies receiving disclosures
(and information about them) may and may not disclose according to the confidentiality
provisions.

The Committee recognises that protecting the confidentiality of the content of
disclosures and the identity of whistleblowers is difficult.®” However, given the
critical importance of confidentiality to the protection of whistleblowers,®8 it
is a challenge that organisations receiving information about disclosures must
meet as far as practicable. In their efforts to meet this challenge, organisations
have the benefit of IBAC’s excellent guidelines on handling protected disclosures
and managing the welfare of disclosers.4° In particular, IBAC has identified
the key features of the kinds of internal procedures necessary to help ensure
the protection of whistleblowers (see Box 5.1, below).85° IBAC may also review
procedures,® make recommendations about them®%? and offer guidance to the
public sector in relation to protected disclosures more generally.5%3

IBAC has also produced a range of other helpful material for organisations who
receive disclosures, such as checklists, and delivered training for a wide range of
people in the public sector, including protected disclosure coordinators.5>*

647  See also Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for
managing internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011) 63-6, 71-2; IBAC,
Protected disclosure procedures: a checklist for entities receiving disclosures (May 2014) 2; A J Brown and Jane
Olsen, ‘Internal witness support: the unmet challenge’ in Brown, Whistleblowing in the Australian public sector
203, 221-2; A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in
Brown (ed), Whistleblowing in the Australian public sector 285; A J Brown and Chris Wheeler, ‘Project findings:
an agenda for action’ in Brown, Whistleblowing in the Australian public sector 300-301; Parliament of New South
Wales, Committee on the Independent Commission Against Corruption, Review of the Protected Disclosures Act
1994. Report no 12/53 (November 2006) 39-40; Bruce Lander, A review of the Whistleblowers Protection Act
1993 (SA) (2014) 123; Philip Moss, Review of the Public Interest Disclosure Act 2013 [Cth] (2016) 47-8.

648 Tasmania, Strengthening trust in government (2009) 34 (‘Maintaining confidentiality of the identity of the
person making the disclosure is also one of the best ways of preventing reprisal action.”); UNODC, The United
Nations Convention against Corruption resource guide on good practices in the protection of reporting persons
(2015) 49 (‘Confidentiality is normally considered the first line of protection for reporting persons.’); A J Brown
and Jane Olsen, ‘Internal witness support: the unmet challenge’ in Brown, Whistleblowing in the Australian
public sector 221; Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for
managing internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011) 63.

649 IBAC, Guidelines for making and handling protected disclosures (October 2016); IBAC, Guidelines for protected
disclosure welfare management (October 2016).

650 IBAC, Guidelines for making and handling protected disclosures (October 2016) 10.

651  PD Act 2012 (Vic) pt 9 div T; IBAC, Guidelines for making and handling protected disclosures (October 2016) 10.
Note: IBAC may not review the Victorian Ombudsman’s or the VI's procedures, and there are special provisions
with respect to procedures established by Presiding Officers—see PD Act 2012 (Vic) ss 60, 64-5.

652 PD Act 2012 (Vic) s 61.
653  PD Act 2012 (Vic) s 66.

654 See IBAC’s website: <www.ibac.vic.gov.au/publications-and-resources>; IBAC, Annual report 2015/16 (2016),
especially 29-38.
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BOX 5.1: Procedures for receiving disclosures

Bodies that can receive disclosures should have:

* secure information management systems for the receipt, storage, assessment
and notification of protected disclosures. These systems will include an internal
reporting structure and will identify the roles and responsibilities of those in that
reporting structure.

e asecure process for receiving disclosures

* ameans of identifying a person (or persons) who can receive disclosures (known
as a Protected Disclosure Coordinator)

* asecure means of notifying IBAC of assessable disclosures

* education for selected staff in the receipt, handling, assessment and notification of
disclosures

* education and training for selected staff in the welfare management of those
associated with a protected disclosure

* away to collect and collate statistics on protected disclosures for annual reporting.

Source: IBAC, Guidelines for making and handling protected disclosures (October 2016) 10.

Regarding concerns expressed by some organisations over their loss of control
of investigations, the Committee considers that the Victorian law strikes the
right balance between the clearing-house role of IBAC and the responsiveness
of public bodies to alleged improper conduct. For example, if IBAC determines
that a disclosure is a protected disclosure complaint, it may inform the
notifying organisation provided that—among other requirements—this would
not risk a person’s safety or prejudice an IBAC investigation.®> IBAC can also
seek information from an organisation, drawing on the organisation’s inside
knowledge and expertise.%¢ Similarly, IBAC may consult with an organisation
to whom it is considering referring a protected disclosure complaint.®5’ And, as
already discussed, there are a number of other circumstances in which public
bodies can lawfully disclose information about the content of disclosures and the
identity of disclosers.%8

Finally, the Committee does not believe that the confidentiality provisions
prevent an organisation from adequately protecting and supporting
whistleblowers. Monash University gave evidence that if it does not know the
identity of the whistleblower it might not be able to ‘initiate welfare measures
at the early stage’ for their benefit and that its capacity to protect them against
reprisals could also be impaired.®® This view assumes that the whistleblower is

655 IBAC, Guidelines for making and handling protected disclosures (October 2016) 25; IBAC Act 2011 (Vic) ss 58,
59(3A)-(4).

656 IBAC, Guidelines for making and handling protected disclosures (October 2016) 25; PD Act 2012 (Vic) ss 52(3),
53(2), 54; IBAC Act 2011 (Vic) ss 59D (power to request information).

657 IBAC Act 2011 (Vic) s 76 (see also ss 77-8).
658 PD Act 2012 (Vic) ss 52(3), 53(2), 54.

659  Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Closed Hearing,
Melbourne, 23 May 2016.
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confident that an open report of alleged improper conduct at their organisation
is in the whistleblower’s interests. However, whistleblowers are usually the best
judges of risks to their interests and know that confidentiality is often the best
way to protect themselves.5¢° In addition, research has shown that disclosers
often blow the whistle after making internal reports without success.®

Moreover, organisations can provide whistleblowers with effective welfare
support in a range of ways that are consistent with the confidentiality provisions.
They can, for example:

« provide a safe and healthy workplace®62

« produce and implement procedures that comply with IBAC’s welfare
management guidelines®3

» provide high quality information and training about their protected
disclosure policies and support services®é*

« offer best-practice, independent employee assistance programs.56°

The welfare of disclosers

As discussed, the protection of disclosers and the management of their welfare

is partly ensured by the operation of effective legal provisions regarding
detrimental action and confidentiality. However, there are broader, less legally
oriented, aspects of the welfare of disclosers, including their physical and mental
health. This report has recognised the wide range of negative health impacts
suffered by a substantial proportion of whistleblowers.¢¢ This section outlines
the relevant best-practice principles with respect to discloser welfare, describes
the current law in Victoria and examines any concerns over welfare raised with
the Committee.

660 See, for example, Dr Suelette Dreyfus, Lecturer, Department of Computing and Information Systems, School
of Engineering, University of Melbourne, Submission, 2 May 2016; Dr Suelette Dreyfus, Lecturer, Department
of Computing and Information Systems, School of Engineering, University of Melbourne, Public Hearing,
Melbourne, 15 August 2016; Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Submission,
10 May 2016; Dr Inez Dussuyer, Professor Anona Armstrong AM, Dr Kumi Heenetigala and Dr Russell Smith,
College of Law & Justice, Victoria University, Submission, 27 July 2016.

661  See, for example, Lindy Annakin, /n the public interest or out of desperation? The experience of Australian
whistleblowers reporting to accountability agencies (PhD thesis, Department of Government and International
Relations, University of Sydney, March 2011).

662 IBAC, Guidelines for protected disclosure welfare management (October 2016) 6, 8; A J Brown and Jane Olsen,
‘Internal witness support: the unmet challenge’ in Brown, Whistleblowing in the Australian public sector 203;
A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector 261.

663 IBAC, Guidelines for protected disclosure welfare management (October 2016).

664 A JBrown and Chris Wheeler, ‘Project findings: an agenda for action’ in Brown, Whistleblowing in the Australian
public sector 306-7; Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide
for managing internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011) 30-31.

665 Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for managing
internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011) 84-5, 87, 89.

666 See the discussion in section 1.5 in Chapter 1.
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Best-practice principles

The most detailed best-practice principles regarding welfare support for
whistleblowers come from the WWTW project.8” Table 5.2 lists the key principles.

WWTW best-practice principles for welfare support

Principle Description

‘Integrated organisational ‘Whistleblower support integrated into human resources, career development
approach’6° and workplace health and safety ... policies.>6®

Risk assessment ‘Early and continuing assessment of the risks of reprisal, workplace conflict or

other adverse outcomes involving whistleblowers or other witnesses.>®”

Support strategy ‘[Slupport arrangements tailored to identified risks of reprisal, workplace
conflict or other adverse outcomes.’*%®

Includes: appointment of a welfare case manager as well as access to a variety
of other support persons such as mentors, peer supporters and confidants.>6?

Information and advice ‘Timely provision of information, advice and feedback,>’° consistent with legal
obligations, about any actions taken and the reasons for those actions.

Access to ‘professional ‘Provision of information, advice and access to ... appropriate professional
support,” both in-house support services (for example, stress management, counselling, legal,
and external as appropriate independent career counselling) ...>’2

‘Follow-up monitoring of To identify and respond, where appropriate, to any continuing adverse effects
whistleblower welfare’” on, or concerns of, a whistleblower.

Source: Adapted, with minor modifications, from Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a
good-practice guide for managing internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011)
9-10, 14-15, 16, 74-5, 82-3, 87, 94-7, and passim.

The current law in Victoria

Under the PD Act 2012 (Vic), IBAC has the function of issuing guidelines for the
public sector with respect to the sector’s procedures for the making and handling
of disclosures and the protection of disclosers and other affected persons.®’” IBAC

667 Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for managing
internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011). See also Simon Wolfe et al,
Breaking the silence: strengths and weaknesses in G 20 whistleblower protection laws (Blueprint for Free Speech,
The University of Melbourne, Griffith University and Transparency International Australia, 2015) 6; Blueprint for
Free Speech, Blueprint principles for whistleblower protection (no date); UNODC, The United Nations Convention
against Corruption resource guide on good practices in the protection of reporting persons (2015) 47.

668 Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for managing
internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011) 16.

669 Ibid.
670  Ibid 14.
671  Ibid15.

672  Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for managing internal
reporting of wrongdoing in public sector organisations (ANU E Press, 2011) 15.

673  Ibid.
674  Ibid.
675  Ibid.
676  Ibid 16.

677  PD Act 2012 (Vic) s 55(2)(a).
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also has the function of producing guidelines ‘for the management of the welfare
of persons who make protected disclosures or who are otherwise affected by
protected disclosures.’6”8

In effect, these guidelines help set standards for the public sector, including
in relation to the management of the welfare of disclosers. IBAC’s advice,
monitoring and reviewing roles help the public sector produce, implement
and improve effective procedures for protecting and supporting disclosers.
Specifically, under the PD Act 2012 (Vic), IBAC has the power to:

« advise the public sector on the IBAC guidelines®”®

- review the public sector’s mandatory procedures regarding protected
disclosures for compliance with the law and IBAC’s guidelines®8®

« review the implementation of those procedures®®
« make recommendations to entities in relation to their procedures®?

- inform, consult and educate the public sector about the protected disclosure
scheme?®83

- help ‘the public sector to increase its capacity to comply with the protected
disclosure scheme. 68

If IBAC considers that an entity has not responded adequately to a
recommendation with respect to the entity’s procedures or their implementation,
IBAC can send a copy of the recommendation to the relevant minister.58

As required by the PD Act 2012 (Vic), IBAC has produced comprehensive
guidelines for the management of the welfare of disclosers, witnesses, persons
subject to investigation and other affected persons.®® IBAC has summarised the
key aspects of welfare support in a table,®®” reproduced below.

678  PD Act 2012 (Vic) s 55(2)(a)-(b).
679  PD Act 2012 (Vic) s 55(2)(c).

680 PD Act 2012 (Vic) s 55(2)(d), 58-60. There are various exceptions under the PD Act 2012 (Vic)—see, for example,
ss 55(2)(d), 58(2), 60(1)-(2).

681  PD Act 2012 (Vic) s 60(2).

682 PD Act 2012 (Vic) s 61.

683  PD Act 2012 (Vic) s 55(2)(e)(9).
684  PD Act 2012 (Vic) s 55(2)(f).
685 PD Act 2012 (Vic) s 61(2).

686 PD Act 2012 (Vic) s 57(2); IBAC, Guidelines for protected disclosure welfare management (October 2016). The
guidelines must be readily and widely available to the public and relevant entities: PD Act 2012 (Vic) s 57(3).

687 IBAC, Guidelines for protected disclosure welfare management (October 2016) 10, Table 1.
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Welfare support

Chapter 5 Protecting disclosers

Inform

At a minimum:

+ Confirm the disclosure has been received.

* OQutline the legislative or administrative protections available.
» Describe the action you propose be taken.

« |f action has been taken, provide details about the results.

Provide active support

» Acknowledge the person for having come forward.

* Provide the person with assurance they have done the right thing and the
organisation appreciates it.

* Make a clear offer of support.
» Assure them that all reasonable steps will be taken to protect them.

* Give them an undertaking to keep them informed.

Manage expectations

Have an early discussion with them:

* What outcome do they want?

* Are their expectations realistic?

* What will the organisation be able to deliver?

Maintain
confidentiality

The identity of the discloser and the subject matter of their disclosure need to
be kept confidential:

* Make sure that other staff cannot infer the identity of the discloser or a person
cooperating with the investigation from any information they receive.

* Remind the discloser not to reveal themselves or give out information that
would enable others to identify them as a discloser.

» Make sure that hard-copy and electronic files relating to the disclosure are
accessible only to those who are involved in managing disclosures and
persons affected by them in your organisation.

Assess the risks of
detrimental action
being taken in reprisal

» Be proactive and do not wait for a complaint of victimisation.

* Actively monitor the workplace, anticipate problems and deal with them
before they develop.

Protect the discloser/
cooperator

« Examine the immediate welfare and protection needs of the person and foster
a supportive work environment.

 Listen and respond to any concerns the person may have about harassment,
intimidation or victimisation in reprisal for their actions.

» Assess whether the concerns the person may have about harassment,
intimidation or victimisation might be due to other causes than those related
to a protected disclosure.

Manage the impact of
any investigation

Prevent the spread of gossip and rumours about an investigation into the
disclosure.

Keep records

Keep contemporaneous records of all aspects of the case management of the
person, including all contact and follow-up action.

Source: IBAC, Guidelines for protected disclosure welfare management (October 2016) 10, Table 1.

Evaluation of concerns

The Committee received substantial evidence regarding the Victorian law on
detrimental action and confidentiality. However, there was much less evidence

on the legal provisions relating to welfare management other than on the issues of
compensation and legal representation, which are addressed in the next chapter.
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One whistleblower from the private sector informed the Committee that in his
case there were no policies or procedures in place to protect whistleblowers and
that he did not receive any welfare support from his organisation.® He argued
that the kinds of support that whistleblowers need include the following:

« A clearly defined, confidential process to report some matters internally within the
organisation

» For some (more serious) matters—an independent, external anti-corruption body
they can confidently trust and turn to

« Access to representation, giving confidence that their disclosure will be thoroughly
and properly investigated and that feedback will be progressively given

« Accesstojustice, legal services ...58°

These kinds of support generally align well with the requirements of the PD Act
2012 (Vic) and IBAC’s welfare management guidelines. However, the Committee
recognises that access to affordable legal assistance and representation can be an
issue for some whistleblowers. This issue is addressed in the next chapter.

Victoria University’s submission identified the importance of ‘management
and workplace culture’ to the prevention of the victimisation of whistleblowers,
including

... the need for workplace policies that are actually implemented and complied
with ... as well as more practical welfare support for the whistle-blower and more
education in the workplace about whistleblowing procedures and processes.5°°

The Committee recognises the importance of high quality procedures and
policies on the welfare of whistleblowers as well as an organisational commitment
to provide adequate resources to implement, review and improve them.5%' This

is consistent with the best-practice principles already discussed. However, the
Committee considers that the provisions in the PD Act 2012 (Vic) with regard to
welfare management are adequate, especially when understood in conjunction
with IBAC’s comprehensive guidelines.5%2

FINDING 5: The provisions in the PD Act 2012 (Vic) with regard to welfare management
are adequate, especially when understood in conjunction with IBAC’s comprehensive
guidelines.

688  Mr Brian Hood, Submission, 10 February 2017.
689  Mr Brian Hood, Submission, 10 February 2017.

690 Dr Inez Dussuyer, Professor Anona Armstrong AM, Dr Kumi Heenetigala and Dr Russell Smith, College of Law
and Justice, Victoria University, Submission, 27 July 2016.

691  See also Peter Roberts, A J Brown and Jane Olsen, Whistling while they work: a good-practice guide for
managing internal reporting of wrongdoing in public sector organisations (ANU E Press, 2011); IBAC, Guidelines
for protected disclosure welfare management (October 2016); IBAC, Protected disclosure procedures: a checklist
for entities receiving disclosures (May 2014) 3.

692 IBAC, Guidelines for protected disclosure welfare management (October 2016).
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5.5 Conclusion

This chapter has examined three main aspects of the protection of disclosers: the
prohibition of detrimental action taken in reprisal for a protected disclosure, the
preservation of confidentiality and the management of discloser welfare.

With regard to detrimental action, the Committee received evidence that the
threshold for establishing detrimental action is too high. The Committee agrees
and has recommended that the ‘substantial reason’ requirement in the PD Act
2012 (Vic) be removed.

The Committee has found that the confidentiality provisions in the PD Act
2012 (Vic), which are the first line of defence against the risk of reprisals,
generally meet the relevant best-practice principles. They also strike the right
balance between the need to protect disclosers and the requirements for the
effective assessment, handling and investigation of disclosures.

However, the Committee believes that the provisions should be simplified and
clarified so that it will be easier for disclosers, and entities receiving information
about disclosures, to know, and comply with, their obligations. While it is
challenging to protect the confidentiality of disclosures and disclosers, it is
essential if the main purposes of the PD Act 2012 (Vic) are to be fulfilled—namely,
the encouragement of the reporting of improper conduct and the protection of
those who come forward to do so.

The principal legal means used to manage the welfare of disclosers is the
requirement that public entities establish internal procedures that conform to
the law and, specifically, to IBAC’s guidelines. The Committee believes that the
present provisions in the PD Act 2012 (Vic) are adequate, especially when read

in conjunction with IBAC’s comprehensive guidelines. However, the Committee
notes that for some whistleblowers access to affordable legal advice and
representation can be an issue. The Committee also recognises there are concerns
over the extent and kinds of compensation available to whistleblowers who have
suffered harm. These issues are taken up in the next chapter on the compensation
of whistleblowers.
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6 Compensating disclosers

6.1 Introduction

It is well recognised that a substantial proportion of disclosers suffer a range
of harms and losses because they have blown the whistle on improper conduct
in the public sector. For instance, a Victoria University study found that many
disclosers experienced

significant emotional and psychological impact, including stress, exhaustion,
mental health and health-related issues as well as the financial costs (using lawyers,
going to court, losing their job) and a negative impact on their careers (not being
promoted, moved sideways, not having their contract renewed or, in a number of
cases, dismissal).693

This chapter evaluates concerns over whether the present Victorian law provides
adequate avenues for compensating disclosers for damage to their careers,
financial position and health, as well as for any legal expenses they have incurred.
It also assesses the issue of US-style financial rewards for whistleblowers as
presently no Australian jurisdiction provides these kinds of rewards.

6.2 Compensating disclosers

6.2.1 Current Victorian law

The basic aim of compensation under the law is to place the victim, so far as
money can do so, in the position they would have been in had the injury or
other harm not occurred.®®* Under the PD Act 2012 (Vic), there are two main
compensation remedies: court-ordered damages (and/or reinstatement) and
proceedings for damages in tort. In addition, there is the related remedy of
transferring a discloser to another workplace or work area.

Court-ordered damages, reinstatement, transfer

Under section 46(1) of the PD Act 2012 (Vic), if a person is found guilty of a reprisal
in response to a protected disclosure, the court may—in addition to imposing

the applicable criminal penalty®®>—order the offender to pay damages within

a specified time.5% The court may order damages that it ‘considers appropriate

693 Dr Inez Dussuyer, Professor Anona Armstrong AM, Dr Kumi Heenetigala and Dr Russell Smith, College of Law &
Justice, Victoria University, Melbourne, Submission, 27 July 2016.

694 Andrew Clarke, John Devereux and Julia Werren, Torts: a practical learning approach (2nd ed, LexisNexis, 2011)
574-5; Todorovic v Waller (1981) 150 CLR 402.

695 PD Act 2012 (Vic) s 45.
696 IBAC, Guidelines for making and handling protected disclosures (October 2016) 31-2.
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to compensate the person for any injury, loss or damage.’®®” Further, in certain
circumstances, a public body can be held vicariously liable for a reprisal taken
by one of their employees or agents, and a court can order that the body pay the
victim damages in similar terms.5%

Under section 46(2) of the PD Act 2012 (Vic), a court may also order that ‘the
employer reinstate or re-employ’ the victim of a reprisal ‘in his or her former
position or, if that position is not available, in a similar position.’

Further, with their consent, an employee who has been victimised may be
transferred to another workplace, or work area, ‘on terms and conditions of
employment that are no less favourable overall’ than their present position.%°

Proceedings for damages under tort law

The PD Act 2012 (Vic) recognises the right of a victim of reprisal to sue for
damages, including exemplary damages, under tort law.”°° The key feature of

this remedy is that a victim may undertake proceedings for damages even if no
prosecution has been brought under section 45 (the reprisal offence).” Section 47
provides, in part, that

(1) A person who takes detrimental action against another person in reprisal for a
protected disclosure is liable in damages for any injury, loss or damage to that
other person.

(2) The damages may be recovered in proceedings as for a tort in any court of
competent jurisdiction.

(3) Anyremedy that may be granted by a court with respect to a tort, including
exemplary damages, may be granted by a court in proceedings under this section.

(4) The right of a person to bring proceedings for damages does not affect any other
right or remedy available to the person arising from the detrimental action ...
[emphasis added]

Best-practice principles

The PD Act 2012 (Vic) meets many of the relevant best-practice principles with
respect to compensation, as shown in Table 6.1.702

697  PD Act 2012 (Vic) s 46(1).

698 PD Act 2012 (Vic) ss 47, 48(1).

699 PD Act 2012 (Vic) s 51.

700 IBAC, Guidelines for making and handling protected disclosures (October 2016) 31-2; PD Act 2012 (Vic) s 47.
Exemplary damages may be awarded ‘[w]here the defendant’s conduct is so outrageous that the court awards
more than compensatory damages in order to punish and deter the defendant (and others) from acting in
this manner’: Andrew Clarke, John Devereux and Julia Werren, Torts: a practical learning approach (2nd ed,
LexisNexis, 2011) 575.

701  PD Act 2012 (Vic) s 47.

702 See also Simon Wolfe et al, Breaking the silence: strengths and weaknesses in G20 whistleblower protection laws
(Blueprint for Free Speech, 2015) 6 (‘Comprehensive remedies for retaliation ... Comprehensive and accessible

civil and/or employment remedies for whistleblowers who suffer detrimental action e.g. compensation rights,
injunctive relief ...).
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Table 6.1

Best-practice principles: compensation

Chapter 6 Compensating disclo

sers

Statement of
principles

Description

Coverage under PD Act 2012 (Vic)

WWTW

‘When a discloser suffers detriment as a result of a
disclosure, the agency (or, failing that, the oversight
agency) to take the following action as necessary to
prevent or remedy the detriment:

» stopping the detrimental action and preventing
its recurrence, including through an injunction

» placing the discloser in the situation they would
have been in but for the disclosure—with their
informed consent this might include transferring
a discloser to another equivalent position

* apologising

* providing compensation, including monetary and
non-monetary compensation, for the detriment
suffered

 taking disciplinary or criminal action against any
person responsible for the detriment.@

* Section 45(1): prohibition of
detrimental action in reprisal

» Section 46: court-ordered
damages, reinstatement

* Section 47: claim for damages in
tort

» Section 48: vicarious liability of
public bodies

¢ Section 49: injunction, including
interim injunction; order against
perpetrator to remedy their
reprisal action, including an
interim order

» Section 51: transfer of victim
employee

Note: apology is not referred to in
the Act.

Transparency
International

‘[Principle] 20 ... a full range of remedies must cover
all direct, indirect and future consequences of any
reprisals, with the aim to make the whistleblower
whole. This includes interim and injunctive relief;
attorney and mediation fees, transfer to a new
department or supervisor; compensation for lost
past, present and future earnings and status; and
compensation for pain and suffering.’®

» Sections 45(1), 46-9, 51 (as above)

* Note, also, s 47(3)-(4):

- court may grant any remedy
‘with respect to a tort’

- other available rights and

remedies regarding the reprisal

are unaffected.

Blueprint for
Free Speech

[Principle] 11: ‘A law must have comprehensive and
accessible civil and/or employment remedies for

a whistleblower who suffers detrimental action.
These should include compensation rights, general
damages, punitive damages, injunctive relief and
other pre-trial relief including protected status
(declaratory) as a “whistleblower.””©

» Sections 45(1), 46-9, 51 (as above)

+ Parts 6 (protected disclosure
status and protection) and 7
(confidentiality)

Government
Accountability
Project (GAP)

‘Compensation with “no loopholes” ... If a
whistleblower prevails, the relief must be
comprehensive to cover all the direct, indirect
and future consequences of the reprisal. In some
instances this means relocation or payment of
medical bills for consequences of physical and
mental harassment ... The most effective option
is personal liability for punitive damages by those
found responsible for violations."@

» Sections 45(1), 46-9, 51 (as above)

Note, in particular, section 48(1)(a):
‘the public body and the employee

or

agent [perpetrator] (as the case may

be) are jointly and severally civilly
liable for the detrimental action’ an
may be sued under section 47

d

(a)

Whistleblowing in the Australian public sector 286-7.

(b)

(d)

A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,

Transparency International, International principles for whistleblower legislation (2013) 9.
Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 5.
Tom Devine, International best practices for whistleblower policies (Government Accountability Project, 2016).
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Concerns over compensation

The Committee received evidence from whistleblowers, as well as experts and
other stakeholders, regarding the common personal costs of making a disclosure,
including negative impacts on mental and physical health, career prospects,
finances, reputation, relationships and family wellbeing.”®3 As Mr Brian Hood, a
whistleblower in the private sector,’®* told the Committee:

It knocks your career around, therefore you are financially hit very hard. It does not
do your health much good. It does not do your confidence and that sort of thing
much good at all ... It is a harrowing process, and it does not have a full stop at the
end of it ...7%5

In his submission, Mr Hood observed that:

Currently a potential whistleblower is completely isolated and faces enormous
financial, career and reputational risk for themselves and their family. That situation
is untenable ...

I have suffered financial hardship and disruption and there have been serious adverse
effects on my health, wellbeing and family.”°¢

Given these damaging impacts, a number of stakeholders emphasised the
importance of adequate and wideranging compensation.’®” Dr Suelette Dreyfus
of the University of Melbourne informed the Committee of the experience of
whistleblowing compensation in the United Kingdom, which can be awarded
by an employment tribunal.’®® She argued that the compensation commonly
awarded is

703  Mr Brian Hood, Closed Hearing, Melbourne, 21 March 2016; Mr Brian Hood, Submission, 10 February 2017;
Ms Karen Burgess, Closed Hearing, Melbourne, 20 February 2017; Dr Suelette Dreyfus, Research Fellow,
Department of Computing and Information Systems, University of Melbourne, Public Hearing, Melbourne,
15 August 2016; Ms Cynthia Kardell, Whistleblowers Australia Inc, Public Hearing, Melbourne, 20 June 2016;
Accountability Round Table, Submission, 4 May 2016. See also Commonwealth, /n the public interest (1994)
59, 65-75; Ruth Williams, ‘Warning: blowing the whistle could mess up your life’ The Sydney Morning
Herald, 15 June 2013; Dan Nancarrow, ‘Patel whistleblower seeks $400,000 compensation’ Brisbane Times,
16 December 2011; Andrew Wilkie, ‘Talking point: war and peace of mind’ Mercury 23 July 2016; Adele
Ferguson, ‘Adele Ferguson on the cost of whistleblowing and the need for a bank royal commission’ Sydney
Morning Herald, 6 May 2016; Adele Ferguson, ‘ASIC says whistleblowers need compo’ Sydney Morning Herald,
7 November 2015; Stephen Easton, ‘What the cross-bench whistleblower deal means for the public sector’ The
Mandarin, 23 November 2016; Jean Lennane, ‘What happens to whistleblowers, and why’ (2012) 6(4) Social
Medicine 249.

704 It should be noted that a number of commentators have emphasised that whistleblower protections and
remedies in the Australian private sector have generally been weaker than in the public sector: see, for example,
David Lewis, Tom Devine and Paul Harpur, ‘The key to protection: civil and employment law remedies’ in A J
Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 350, 367-70.

705 Mr Brian Hood, Closed Hearing, Melbourne, 21 March 2016.
706  Mr Brian Hood, Submission, 10 February 2017.

707  Mr Brian Hood, Closed Hearing, Melbourne, 21 March 2016; Mr Brian Hood, Submission, 10 February 2017;
Ms Karen Burgess, Closed Hearing, Melbourne, 20 February 2017; Dr Suelette Dreyfus, Research Fellow,
Department of Computing and Information Systems, University of Melbourne, Public Hearing, Melbourne,
15 August 2016; Ms Cynthia Kardell, Whistleblowers Australia Inc, Public Hearing, Melbourne, 20 June 2016;
Accountability Round Table, Submission, 5 May 2016.

708 Dr Suelette Dreyfus, Research Fellow, Department of Computing and Information Systems, University of
Melbourne, Public Hearing, Melbourne, 15 August 2016. For a detailed account of whistleblowing laws in the
United Kingdom, see John Bowers et al, Whistleblowing: law and practice (2nd ed, Oxford University Press,
2012). The compensation system in the United Kingdom is also criticised in Blueprint for Free Speech, Protecting
whistleblowers in the UK: a new blueprint (no date) 4-10, 16-17, 76-7, 79.
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wholly inadequate to cover ... [whistleblowers’] legal fees often, which are sometimes
in excess of £100 000 or £200 000, let alone their real loss of income and the fact
they often have to change careers not just change employers. So that is something
important to think about—not only what systems you have for remedies but that they
are large enough ...7%°

Mr Hood considered that the compensation he received was ‘not a good outcome
and the financial costs ... were not commensurate with the “compensation.”’7'©

It was, he said, ‘completely outweighed by the years of lost earnings.”" He told
the Committee that there needed to be compensation that would at least put
whistleblowers back into a ‘neutral position’:

There must be compensation. If there is some sort of retaliatory action taken by an
employer or others against someone for whistleblowing, then there should be some
sort of compensation to at least take them back to a neutral position where they are
not out of pocket ... I think it comes down to lost earnings. If you are looking at purely
financial terms, that is measurable. ... It is, ‘What has the impact been there?’, and
squaring the ledger there ...”?

The Committee also received evidence that the remedies under the PD Act

2012 (Vic) are ‘restrictive and costly,”" being generally dependent on proof of a
reprisal offence or a successful civil suit for damages in tort.”* It is well recognised
that court action can often be drawn-out, costly, uncertain and stressful.”

The Lander Review of the South Australian Whistleblowers Protection Act 1993
recognised the limitations of court-ordered remedies given the cost, delays and
stress it often involves for a whistleblower. The review concluded that these
factors largely explain why it is rare for a whistleblower to pursue a claim in
court.”® The Hon Mr Bruce Lander QC explained:

A number of submissions criticise the remedies that are available under the ...
[Whistleblowers Protection Act 1993 (SA)]. It has been suggested that it is unrealistic

to expect a whistleblower who has already suffered detriment as a consequence of
making a public interest disclosure to resort to litigation ... which might incur the risk
of costs.

I know of no litigation which has gone to judgement [sic] where a whistleblower in
South Australia has successfully sued for damages relying upon the statutory tort.
The best that can be said of this remedy is that it does not assist whistleblowers in
respect of any victimisation that a whistleblower has suffered ...

709 Dr Suelette Dreyfus, Research Fellow, Department of Computing and Information Systems, University of
Melbourne, Public Hearing, Melbourne, 15 August 2016.

710  Mr Brian Hood, Submission, 10 February 2017.
m Mr Brian Hood, Submission, 10 February 2017.
712 Mr Brian Hood, Closed Hearing, Melbourne, 21 March 2016.

713 Accountability Round Table, Submission, 4 May 2016. See also A J Brown, Protected Disclosure Act 2012 (Vic):
ten problems? (Based on comments to the Victorian Government Protected Disclosure Coordinators Forum,
IBAC, 6 March 2015.), tabled with the Committee.

714 PD Act 2012 (Vic) ss 46-8.

715  See, for example, Dr Suelette Dreyfus, Research Fellow, Department of Computing and Information Systems,
University of Melbourne, Public Hearing, Melbourne, 15 August 2016; Accountability Round Table, Submission, 4
May 2016; Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 129-30, 135-7.

716 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 129-30, 135-7.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 143



Chapter 6 Compensating disclosers

6.2.4

144

[S]Jome whistleblowers are suffering uncompensated loss as a result of victimisation
consequential upon a disclosure, but are judging it better to cope with their loss than
to subject themselves to a lengthy and possibly expensive remedy process.”"”

The review noted that a whistleblower must take into account not only the
uncertainties of litigation but also the risk of paying the other party’s costs”® if
their action is unsuccessful:

[A]ny person contemplating litigation must take into account the vagaries of
litigation and the risk that costs will be ordered against him or her if he or she is
unsuccessful. Moreover, they must have regard to the possibility that they will be
asked to provide security for costs during the course of the litigation.”®

Further, the review drew attention to the common ‘mismatch’ between the power
and resources of an individual whistleblower and the organisation they are trying
to hold to account:

If there is a mismatch between the power, vulnerabilities and resources of parties to
litigation it is unlikely the disempowered, vulnerable and underresourced litigant
will proceed. This can be a serious barrier to justice. In employee versus employer
litigation such a mismatch often occurs.”?°

The conclusions of the Lander Review regarding disincentives for whistleblowers
to litigate their claim are substantially supported in a range of academic
commentary.”” The WWTW, for example, has called for more accessible, practical
and affordable compensation remedies.”??

Evaluating the concerns

The Committee considers that there are two main concerns over compensation.
First, are the compensation and related remedy provisions under the PD Act

2012 (Vic) and the common law adequate? Do they allow for adequate
compensation for whistleblowers, putting them in the position they were in
before the reprisal? Do they, as Mr Hood asked, put them in a ‘neutral’ position?’%
Do the existing remedies adequately address the severity, scale and diversity of
harm that whistleblowers often suffer? Second, how effective are these remedies
in practice?

717  Ibid 130-31.

718  Fitzroy Legal Service Inc., ‘Legal Costs’: Law Handbook <www.lawhandbook.org.au/2016_02_01_06_legal_
costs>.

719  Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 136.

720 Ibid.

721  ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxxvii; A J Brown et al, ‘Best-practice
whistleblowing legislation for the public sector: the key principles’ in Brown, Whistleblowing in the Australian
public sector 271-4; Brown and Latimer, Symbols or substance? 241-2; David Lewis, Tom Devine and Paul Harpur,
‘The key to protection: civil and employment law remedies’ in A J Brown et al (eds), International handbook on
whistleblowing research (Edward Elgar, 2014) 363-70; Alexandra McEwan, The concept of violence: a proposed
framework for the study of animal protection law and policy (PhD thesis, Australian National University,

July 2016), 206.

722  ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxxvii; A J Brown et al, ‘Best-practice
whistleblowing legislation for the public sector: the key principles’ in Brown, Whistleblowing in the Australian
public sector, 271-4.

723  Mr Brian Hood, Closed Hearing, Melbourne, 21 March 2016.
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Regarding the first concern, the Committee believes that, on paper, the PD Act
2012 (Vic) provides wideranging compensation remedies for disclosers. The
remedies are cast in broad, inclusive language.

It is important to recall at the outset that ‘detrimental action’ itself is defined
broadly under the Act. It

includes—
(a) action causing injury, loss or damage;

(b) intimidation or harassment;

(c) discrimination, disadvantage or adverse treatment in relation to a person’s
employment, career, profession, trade or business, including the taking of
disciplinary action ...”%

This covers a wide range of reprisals and their consequences for whistleblowers.
However, as discussed in Chapter 5, the threshold for establishing that
detrimental action has been taken in response to a reprisal is too high and should
be lowered.

Moreovet, as outlined earlier, the PD Act 2012 (Vic) provides the following
remedies, stated in broad terms:’?

- court-ordered damages that the court ‘considers appropriate to compensate
the person [victim] for any injury, loss or damage’72¢

« court-ordered reinstatement, re-employment or transfer’?’
« provision for holding a public body vicariously liable for a reprisal’?®

« recognition of the right to recover damages in tort ‘for any injury, loss or
damage’ to the victim (whether or not the alleged perpetrator has been
prosecuted)’?®

- recognition that other rights or remedies available to the victim are
unaffected by the Act”3©

« provision that ‘{a/ny remedy that may be granted by a court with respect to a
tort, including exemplary damages, may be granted’ under section 4773

« provision for a court order that a perpetrator remedy their detrimental
action.”3?

As noted earlier, together these remedies meet many of the relevant best-practice
principles.

724  PD Act 2012 (Vic) s 3 (definition of ‘detrimental action’).

725 Emphasis has been added.

726 PD Act 2012 (Vic) s 46(1).

727  PD Act 2012 (Vic) s 46(2) (reinstatement or re-employment), 51 (transfer).
728 PD Act 2012 (Vic) s 48.

729  PD Act 2012 (Vic) s 47.

730  PD Act 2012 (Vic) s 47(4)

731 PD Act 2012 (Vic) s 47(3).

732 PD Act 2012 (Vic) s 49(1)(a).
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The remedies in practice—meeting the challenges

However, while the remedies are adequate on paper, the Committee
acknowledges that they have not been frequently used and that the cost, delays,
stressfulness and uncertainty of taking court action can be prohibitive.”®3

The Committee believes, however, that these deficiencies must be placed in
context. They are not intrinsic defects of the PD Act 2012 (Vic) but, rather,
systemic issues that affect many litigants in civil actions in superior courts. The
high cost of legal advice, representation and litigation; the risk of losing a case
and being ordered to pay costs; the stressful process—worsened by the financial
and emotional impacts of delays—affect a wide range of litigants.’* It is, however,
beyond the scope of this Review to consider how these broader issues might

be addressed.

Nevertheless, the Committee considers that there are targeted ways to reduce the
costs, stress and risk whistleblowers can experience when they choose to litigate
their claim.

For instance, greater efforts can be made to provide disclosers with
plain-language legal information about their compensation options so they
can make a more informed choice about whether to pursue litigation and, if
so, of what kind. This kind of information helps disclosers understand the law
in a basic sense and assists them to find appropriate legal advice if necessary.
The importance of accessible and accurate legal information has recently been
recognised in the Victorian Access to Justice Review.”3>

Further, the Victorian Government should consider the establishment of a
professional and community organisation legal website hub to help facilitate
access to relevant legal services for whistleblowers. The hub could also
consolidate relevant legal information for whistleblowers. These services could
be provided through a combination of law firms (pro bono), Victoria Legal Aid,
relevant community legal organisations (such as JobWatch and Justice Connect),

733 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 130-31; Brown and Latimer,
Symbols or substance? 242; A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the
key principles’ in Brown, Whistleblowing in the Australian public sector 273-4; David Lewis, Tom Devine and
Paul Harpur, ‘The key to protection: civil and employment law remedies’ in A J Brown et al (eds), International
handbook on whistleblowing research (Edward Elgar, 2014) 365; Terry Morehead Dworkin and A J Brown,

‘The money or the media? Lessons from contrasting developments in US and Australian whistleblowing laws’
(2013) 11(2) Seattle Journal of Social Justice 653, 684; Alexandra McEwan, The concept of violence: a proposed
framework for the study of animal protection law and policy (PhD thesis, Australian National University,

July 2016), 206. See also Commonwealth, Whistleblower protection (2009) 93.

734  See, for example, ‘Executive summary’ in Victorian Law Reform Commission, Civil Justice Review report (2008)
10-14; Community Law Australia, Unaffordable and out of reach: the problem of access to the Australian legal
system (July 2012); Victorian Law Reform Commission, The role of victims of crime in the criminal trial process
report (August 2016) 232 (on seeking compensation from offenders through a civil suit). See also Brown
and Latimer, Symbols or substance? 242; A J Brown et al, ‘Best-practice whistleblowing legislation for the
public sector: the key principles’ in Brown, Whistleblowing in the Australian public sector 273-4; Dr Suelette
Dreyfus, Research Fellow, Department of Computing and Information Systems, University of Melbourne, Public
Hearing, Melbourne, 15 August 2016; David Lewis, Tom Devine and Paul Harpur, ‘The key to protection: civil and
employment law remedies’ in A J Brown et al (eds), International handbook on whistleblowing research (Edward
Elgar, 2014) 363-70; Blueprint for Free Speech, Protecting whistleblowers in the UK: a new blueprint (no date)
33-49.

735 Department of Justice and Regulation (Victoria), Access to Justice Review: Volume 1—Report and
recommendations (August 2016), Chapter 2.
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and professional associations, such as the Law Institute of Victoria and the
Victorian Bar. If established, this hub could be promoted on consistent, vetted
web pages on the sites of the major investigating entities, such as IBAC, so it is
readily accessible to members of the public.”3® A website hub of this kind might do
for disclosers what the state’s Victims Assistance Program website and Victims of
Crime Helpline have done for victims of crime.”’

RECOMMENDATION 16: That the Victorian Government consider establishing a
whistleblowing website hub to facilitate the provision of legal information and services to
whistleblowers through a range of public, private, community and professional bodies.

In addition, a provision should be introduced to the PD Act 2012 (Vic) with respect
to proceedings to recover damages in tort under section 47. The Act should be
amended to provide that, generally, a court would not award costs against a
whistleblower provided their claim is not vexatious and they have conducted

the litigation reasonably. Suitably modified, Section 18 of the Commonwealth
Public Interest Disclosure Act 2013 provides a useful model for such a provision.”®
Section 18 provides, in part, that an applicant for compensation as a victim of
reprisal

(1) ... must not be ordered by the court to pay costs by another party to the
proceedings, except in accordance with subsection (2).

(2) The applicant may be ordered to pay the costs only if:

(a) The court is satisfied that the applicant instituted the proceedings
vexatiously or without reasonable cause; or

(b) The court is satisfied that the applicant’s unreasonable act or omission
caused the other party to incur the costs.”?®

The Lander Review recommended’° a similar provision for South Australia,
arguing that it would ‘[go] some way towards alleviating the risk for a
whistleblower who by making the public interest disclosure has performed an act
in the public interest.74!

736  For calls for better information, support and legal assistance for whistleblowers, see: Mr Brian Hood, Closed
Hearing, Melbourne, 21 March 2016; Mr Brian Hood, Submission, 10 February 2017; Dr Suelette Dreyfus, Research
Fellow, Department of Computing and Information Systems, University of Melbourne, Public Hearing, Melbourne,
15 August 2016.

737  See Victims of Crime: <http:/www.victimsofcrime.vic.gov.au/> and the discussion in Victorian Law
Reform Commission, The role of victims of crime in the criminal trial process report (August 2016) xvii
(‘The Victims Support Agency of the Victorian Department of Justice and Regulation has an overarching
function to provide support services to victims, primarily through funding and coordinating the Victims
Assistance Program, which is delivered by six community organisations.’). See also Witness Assistance
Service, Office of Public Prosecutions, Victoria: < http://www.opp.vic.gov.au/Witnesses-and-Victims/
Getting-Help-from-the-Witness-Assistsnce-Service>.

738 David Lewis, Tom Devine and Paul Harpur, ‘The key to protection: civil and employment law remedies’ in A J
Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 366.

739  Cf Fair Work (Registered Organisations) Amendment Act 2016 (Cth) s 337BC.
740 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 137.
741 |bid 136.
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RECOMMENDATION 17: That the Victorian Government introduce a provision into the
PD Act 2012 (Vic) that, generally, costs would not be awarded against a discloser taking
proceedings in tort for damages for reprisal under section 47 provided that:

¢ the claim is not vexatious, and that

¢ they conducted the litigation reasonably.

The Committee is mindful of the challenge of vexatious litigation in Victoria and
considers that this recommendation strikes the right balance.

Financial assistance for disclosers?

The Committee is of the view that whistleblowers should be compensated for any
financial loss they have suffered as the result of a reprisal, rather than rewarded
for making a disclosure.

While the Committee considers that the present compensation and related
remedies under the PD Act 2012 (Vic) should be retained, it believes that the
Victorian Government should provide financial assistance to whistleblowers to
cover their reasonable career-transition’? and legal costs. For example, it should
cover at least initial legal advice to help disclosers make an informed choice
about their next steps.”® The Committee notes that a discloser may also qualify
for compensation for work-related injury or illness under Victoria’s WorkCover
insurance scheme.”*4

The financial assistance program should be administered by an appropriate
government department, with perhaps VCAT jurisdiction to hear appeals against
a denial of assistance within its Review and Regulation List.”>

The Committee received evidence that reprisals and their related impacts, such as
reputational damage, mean that sometimes whistleblowers can no longer work in
their chosen occupation.’® Therefore, the Committee considers that the proposed
financial assistance should cover, not only reasonable legal costs, but also the

reasonable costs of education, training and advice for transition into a new career

742  See, for example, Blueprint for Free Speech in Protecting whistleblowers in the UK: a new blueprint (no date) 25.

743  See Tom Devine, International best practices for whistleblower policies (Government Accountability Project,
2016); Transparency International Australia, International principles for whistleblower legislation (2013) 9 (‘A
fund to provide assistance for legal procedures and support whistleblowers in serious financial need should be
considered.’).

744  WorkSafe Victoria, ‘Compensation claims available to injured workers’: <www.worksafe.vic.gov.au/claims/
compensation>.

745  See ‘Review and Regulation’: <www.vcat.vic.gov.au/case-types/review-and-regulation>.

746  See, for example, Dr Suelette Dreyfus, Research Fellow, Department of Computing and Information
Systems, University of Melbourne, Public Hearing, Melbourne, 15 August 2016; Mr Brian Hood, Submission,
10 February 2017; Transparency International Australia, International principles for whistleblower legislation
(2013) 9; Tom Devine, International best practices for whistleblower policies (Government Accountability Project,
2016); Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 5, 7; Blueprint for
Free Speech, Protecting whistleblowers in the UK: a new blueprint (no date) 25-6; Brown and Latimer, Symbols
or substance? 243; A J Brown et al, ‘Best-practice whistleblowing legislation for the public sector: the key
principles’ in Brown, Whistleblowing in the Australian public sector 274, 277.
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if necessary.’ This is particularly important in relation to older workers who
are likely to find both reemployment, and/or a career change, more difficult than
younger workers.”#8

If a discloser consents to a transfer to another public body, or another division
within their present workplace, any reasonable costs associated with the transfer
(including relocation costs) should be covered by the scheme.”®

RECOMMENDATION 18: That the Victorian Government provide financial assistance
to cover the reasonable legal and career-transition costs of whistleblowers who have
suffered harm as the result of making a disclosure.

6.4 Rewarding disclosers?

Some academics and disclosers have argued for a system of rewards to
complement compensation remedies. The Committee itself received some
evidence in support of a system of rewards for whistleblowers in addition to the
existing compensation remedies.

Specifically, there was some support for an American-style system. Under the
American False Claims Act,’>° whistleblowers are rewarded for information they
supply about fraud against the government by receiving a portion of damages
recovered against the defendant. Such rewards are paid as an incentive to report
fraud rather than as compensation for any detriment suffered. In consequence,
a whistleblower may receive a reward even if they have not have suffered

any detriment.

However, the Committee’s view is that, while whistleblowers should be
compensated for financial loss they have suffered through making a disclosure,
they should not be rewarded for doing so.

747  This approach is supported, for example, by Blueprint for Free Speech in Protecting whistleblowers in the UK: a
new blueprint (no date) 25.

748  See, for example, Australian Human Rights Commission, Working past our 60s. reforming laws and policies for
the older worker (2012).

749  See, for example, Transparency International Australia, /nternational principles for whistleblower legislation
(2013) 9; Tom Devine, International best practices for whistleblower policies (Government Accountability Project,
2016).

750 31USC §3729-3733.
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Support for rewarding disclosers

The Committee received some evidence in support of monetary rewards for
disclosers in addition to compensation for any detriment they have suffered.”
There was no support for such a system replacing the existing compensation
remedies under the PD Act 2012 (Vic). The most commonly identified model of
rewards was the system under the American False Claims Act.”>?

Emeritus Professor Ronald Francis from Victoria University (Melbourne), argued
that:

The protection of individual whistleblowers [under the PD Act 2012 (Vic)] are not
[sic] sufficient. One needs to recognise the penalties incurred by blowing the whistle.
They include largely economic ones, thus some form of recompense is needed. Any
new [whistleblower protection] Act might consider the US model of rewarding the
whistleblower with a percentage of money saved by reduced corruption.”s3

Dr Suelette Dreyfus from the University of Melbourne expressed qualified support
for US-style rewards and bounties for whistleblowers. However, she noted that
the US approach, while often seen as effective, has been criticised in a number of
other countries, including the United Kingdom:

One thing that is quite contentious is what is sometimes called whistleblower
bounties. For example, in the United States that is provided; the SEC [Securities
and Exchange Commission] has a whistleblower program. Some countries are
comfortable with that; some are not. For example, in the UK I have generally found
that with the exception of some financial whistleblowers in the city, London, most
whistleblowers are not in favour of it. They feel basically it is counter to the British
culture, that allowing whistleblowers to get payment of any sort as a percentage of
fines, of money saved, kind of dirties their hands, in a way.”>

In more general terms, two whistleblowers who gave evidence to the Committee
expressed support for a rewards system.”>> Both emphasised the need for
incentives for whistleblowers to come forward and report wrongdoing given the
severe impact that blowing the whistle has had on their lives and those of other
disclosers. In addition, introducing a system of rewards would be one way to
counter the sometimes negative portrayal of whistleblowers. Ms Karen Burgess
answered a question from the Committee about the desirability of rewarding
whistleblowers financially in the following way:

751  Dr Suelette Dreyfus, Research Fellow, Department of Computing and Information Systems, University of
Melbourne, Public Hearing, Melbourne, 15 August 2016; Mr Brian Hood, Submission, 10 February 2017; Emeritus
Professor Ronald D Francis, College of Law & Justice, Victoria University, Submission, 23 April 2016; Ms Karen
Burgess, Closed Hearing, Melbourne, 20 February 2017; Ms Cynthia Kardell, National President, Whistleblowers
Australia Inc, Submission, Melbourne, 10 May 2016.

752  31USC §3729-3733.

753  Emeritus Professor Ronald D Francis, College of Law & Justice, Victoria University, Submission, 23 April 2016.

754  Dr Suelette Dreyfus, Research Fellow, Department of Computing and Information Systems, University of
Melbourne, Public Hearing, Melbourne, 15 August 2016.

755  Ms Karen Burgess, Closed Hearing, Melbourne, 20 February 2017; Mr Brian Hood, Submission, 10 February 2017.
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Ithink we need to reward people at this stage because there is such an undercurrent
of whistleblowing being a negative part of Australian culture, and especially in the
workplace in community services, where people are relying on people for their own
safety. We need to change how wrongdoing is addressed and that when staff see it,
knowing that is wrong and come forward ...7%¢

Mr Brian Hood also supported the need to encourage people to report wrongdoing
they have witnessed. In addition, he highlighted the usefulness of rewards given
the severe impact of blowing the whistle on many disclosers’ lives, including his
own:

[There should be an] ... appropriate reward where disclosures of a serious nature have
been successfully prosecuted ...

The growing litany of stories of adverse repercussions for whistle-blowers tells us that
a reward scheme is needed if potential whistle-blowers are to be encouraged.’”’

Support for rewards in best-practice principles

Support for rewarding whistleblowers can also found in a number of statements
of best-practice principles, although that support is usually qualified.

The UNODC, for example, has observed that

Notwithstanding the fact that incentive systems for whistleblowing are fairly

well established in the United States ... they have not been readily adopted in all
parts of the world. Critics see the model as a commercial transaction involving
communications—more of an information market that is largely independent of the
freedom of expression or the public interest. In any event, if a State considers the
introduction of a reward system, it should be seen as complementary to ensuring
whistleblower protection.”s®

Blueprint for Free Speech has emphasised the need to ‘ensure whistleblowers who
suffer retaliation or reprisals have the opportunity to be compensated completely
for their losses, and [that they] will not suffer permanent damage to their careers
and livelihoods.7*® While this account emphasises compensation, Blueprint for
Free Speech has also suggested that

[in] addition to compensation for retaliation, the law might include (together [with]
rather than instead of) pecuniary reward mechanisms to reward whistleblowers that
come forward in the public interest. The percentage is to be determined based on
local context. An alternative or additional incentive would be to pay a percentage of
recoverable monies or fines paid in such an action into a legal whistleblower fund to
support future whistleblowing cases.”®°

756  Ms Karen Burgess, Closed Hearing, Melbourne, 20 February 2017.
757  Mr Brian Hood, Submission, 10 February 2017.

758 UNODOC, The United Nations Convention against Corruption resource guide on good practices in the protection of
reporting persons (United Nations, 2015) 67.

759 Blueprint for Free Speech, Protecting whistleblowers in the UK: a new blueprint (no date) 26.

760 Blueprint for Free Speech, Blueprint principles for whistleblower protection (no date) 7. See also Blueprint for
Free Speech, Protecting whistleblowers in the UK: a new blueprint (no date) 25-6.
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In similar terms, Transparency International has suggested that

if appropriate within the national context, whistleblowers may receive a portion of
any funds recovered or fines levied as a result of their disclosure. Other rewards or
acknowledgements may include public recognition or awards (if agreeable to the
whistleblower), employment promotion, or an official apology for retribution.”®

However, while the Committee has received some evidence supporting the
introduction of a US-style rewards system for whistleblowers in Victoria it is only
qualified support. This is consistent with the qualified support for such a system
in relevant statements of best-practice principles. The main model of rewards
that has been alluded to is the US False Claims Act’®? system. Before evaluating
the costs and benefits of this system more closely, it is necessary to outline the
main features of its operation. A detailed analysis of its provisions and procedures
is beyond the scope of this report.

Rewards under the US False Claims Act

While the False Claims Act is not the only Act authorising rewards for
whistleblowers in the United States,’®3 it is the most important Act.”64
Whistleblowers can undertake a qui tam suit to pursue a reward. Qui tam suits
under the False Claims Act are court actions taken by a whistleblower on behalf of
the government in relation to alleged fraud against it.76> ‘Qui tam’ is a shortened
version of a Latin phrase meaning ‘he who, as well as for the king as for himself,
sues in the matter.’766

While the origins of the qui tam suit lie in the medieval common law of England,
it fell into disuse there by the 1950s.7%7 In the United States, it came to life with the
enactment of the first false claims Act during the American Civil War—a response
to suppliers who were defrauding the government of the day.”¢®

Under the present Act, anyone who knows about an alleged fraud perpetrated
against the US government by a contractor with the government—for example, a
‘false’ claim for a government payment or a fraudulent failure to pay what is owed

761  Transparency International Australia, /International principles for whistleblower legislation (2013) 9.

762  31USC §3729-3733.

763  There s, for example, the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (Dodd-Frank
Act), Pub L No 111-203, 124 Stat 1376, cited in Gerry Ferguson, Global corruption. law, theory and practice. An
open access coursebook on legal regulation of corruption under international conventions and under US, UK and
Canadian law (2nd ed, January 2017) 12-1, 12-25.

764  See, for example, Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an
ethical analysis of the Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361.

765 Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical analysis of the
Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361, 362.

766 Ibid.

767 Todd Kelly, ‘Sharing is caring: protecting the ability of qui tam relators and the government to share information
under the False Claims Act’ (2016) 23(5) George Mason Law Review 1319, 1322-3; Thomas L Carson, Mary Ellen
Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical analysis of the Federal False Claims Act’
(2008) 77 Journal of Business Ethics 361, 361-2; Public Concern at Work, Rewarding whistleblowers as good
citizens: response to the Home Office consultation (2007) (unpaginated).

768 Todd Kelly, ‘Sharing is caring: protecting the ability of qui tam relators and the government to share information
under the False Claims Act’ (2016) 23(5) George Mason Law Review 1319, 1323-4.
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to the government—can bring a qui tam action on behalf of the government.”®
In a qui tam suit a private individual who sues on behalf of the government (as a
‘relator’) may receive a share of the damages recovered if the suit is successful.””°
For a more detailed account, see Box 6.1.

BOX 6.1: US False Claims Act

The False Claims Act (FCA), also known as the ‘Lincoln Law’ (having originally

been signed into law by President Lincoln in 1863), imposes liability on persons and
companies who defraud government programs. A key feature of the False Claims
Act is its qui tam provisions (these allow people not affiliated with the government
(‘relators’) to file actions on behalf of the government and to receive a portion of any
recovered damages).

The qui tam provisions are intended to encourage citizens with knowledge of fraud
against the government to come forward. The government can decide whether to
intervene in a case based on a disclosure. If it does intervene, the person who made
the disclosure remains a relator to proceedings, and can make a claim for 15 to

25 per cent of any damages recovered. If the government declines to intervene, the
relator can proceed alone, and can make a claim for 25 to 30 per cent of recovered
damages (although such actions are typically less successful). Relators are protected
from retaliation in their employment.

Source: The Treasury, Australian Government, Review of tax and corporate whistleblower protections
in Australia (20 December 2016) 12.

In 1986, there were major amendments to the False Claims Act. They made it
easier to make a qui tam claim, protected relators against reprisals and increased
the size of the reward they could recover.””! This lead to a dramatic increase in the
number of qui tam claims and the amount of government damages recovered:

In 1987, only 32 qui tam suits were filed and they did not result in any recoveries. By
1997, the number of such suits filed reached 533, with [US]$629.9 million recovered for
the government.’”?

769
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Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in
A J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 381-4; John
F Carroll, The False Claims Act: a useful tool in the fight against public corruption (Center for the Advancement
of Public Integrity, Columbia Law School, 2016) 3-4; The Treasury, Australian Government, Review of tax and
corporate whistleblower protections in Australia (20 December 2016) 12.

Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in
A J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 381-4; John
F Carroll, The False Claims Act: a useful tool in the fight against public corruption (Center for the Advancement
of Public Integrity, Columbia Law School, 2016) 2-5; The Treasury, Australian Government, Review of tax and
corporate whistleblower protections in Australia (20 December 2016) 10-12.

Todd Kelly, ‘Sharing is caring: protecting the ability of qui tam relators and the government to share information
under the False Claims Act’ (2016) 23(5) George Mason Law Review 1319, 1326-7; Christina Orsini Broderick,

‘Qui tam provisions and the public interest: an empirical analysis’ (May 2007) 107 Columbia Law Review 949,
954-5; Aaron S Kesselheim and David M Studdert, ‘Whistleblower-initiated enforcement actions against health
care fraud and abuse in the United States, 1996 to 2005’ (2008) 149 Annals of Internal Medicine 342, 342; Terry
Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in US and
Australian whistleblowing laws’ (2013) 11(2) Seattle Journal of Social Justice 653, 666-7.

Christina Orsini Broderick, ‘Qui tam provisions and the public interest: an empirical analysis’ (May 2007) 107
Columbia Law Review 949, 955.
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The US Department of Justice has reported that in the fiscal year 2016 the
Government recovered US$2.9 billion from qui tam suits.””3

As these figures suggest, through qui tam suits the US government has been
able to recover large amounts, including the payment of triple damages, and
penalties for infringements, from those who have defrauded it.””# This has
resulted in large rewards being paid to many whistleblowers.””> Writing in 2013,
Dworkin and Brown concluded that ‘the whistleblower almost always receives
over a million dollars, and often much more.””’¢ For example, the individual
whistleblowers in cases against medical businesses NuVasive, PharMerica and
Endo Pharmaceuticals received, respectively, US$2.2 million, US$4.3 million
and US$33.6 million.””” One study, albeit with a small sample, found that the
successful relators were awarded between US$100,000 and US$42 million, with a
median reward of US$3 million.””®

Arguments for qui tam actions

Proponents of qui tam actions have argued that they bring a number of benefits—
to the government, to the whistleblower and to the public at large.

First, they argue that qui tam actions improve the enforcement of anti-fraud
laws.””® The government can draw on a wide range of insider sources of
information, since anyone may bring a qui tam action, and the rewards encourage
them to do so0.78° As one American investigative lawyer put it:

773  The United States Department of Justice, ‘Justice Department recovers over $[{US] 4.7 billion from False Claims
Act cases in fiscal year 2016: third highest annual recovery in FCA history,’ 14 December 2016: <www.justice.gov/
opa/pr/justice-department-recovers-over-47-billion-false-claims-act-cases-fiscal-year-2016>.

774  John F Carroll, The False Claims Act: a useful tool in the fight against public corruption (Center for the
Advancement of Public Integrity, Columbia Law School, 2016) 3 (‘Under federal law, one who is liable must
pay a civil penalty of between $[US] 5,500 and $[US] 11,000 for each false claim and treble the amount of the
government’s damages.”); Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for
profit: an ethical analysis of the Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361, 362-4.

775 Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical analysis of
the Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361, 362-3; Terry Morehead Dworkin and A J
Brown, ‘The money or the media? Lessons from contrasting developments in US and Australian whistleblowing
laws’ (2013) 11(2) Seattle Journal of Social Justice 653, 666-8; John Bowers et al, Whistleblowing: law and
practice (2nd ed, Oxford University Press, 2012) 368-9.

776  Terry Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in
US and Australian whistleblowing laws’ (2013) 11(2) Seattle Journal of Social Justice 653, 667. However, more
modest amounts have also been awarded-see Public Concern at Work, Rewarding whistleblowers as good
citizens: response to the Home Office consultation (2007) (unpaginated).

777  Gerry Ferguson, Global corruption: law, theory and practice. An open access coursebook on legal regulation of
corruption under international conventions and under US, UK and Canadian law (2nd ed, January 2017) 12-24.

778  Aaron S Kesselheim, David M Studdert and Michelle M Mello, ‘Whistle-blowers’ experiences in fraud litigation
against pharmaceutical companies’ (2010) 362(19) New England Journal of Medicine 1832, 1836.

779 Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in
A J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 381-2, 384,
398-9; Thomas Faunce, ‘Sing for your supper: why Australia should reward corporate informants’ (July 2011)
67 The Whistle 6, 7, Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an
ethical analysis of the Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361; Kim Sawyer, ‘Lincoln’s
law: an analysis of an Australian false claims Act’ [September 2011] SSRN Electronic Journal 1,13-15.

780 Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’
in A J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 382-4;
Thomas Faunce, ‘Sing for your supper: why Australia should reward corporate informants’ (July 2011) 67 The
Whistle 6, 7; Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical
analysis of the Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361; Kim Sawyer, ‘Lincoln’s law: an
analysis of an Australian false claims Act’ [September 2011] SSRN Electronic Journal 1,1-9, 19-21; Terry Morehead
Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in US and Australian
whistleblowing laws’ (2013) 11(2) Seattle Journal of Social Justice 653, 667-8.
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Relators are force multipliers. The use of relators puts eyes and ears on the factory
floors and in the boardrooms of every government contractor. FCA [False Claims

Act] financial incentives encourage relators to come forward with information about
fraud where otherwise there would be no incentive to do so. Relators who reveal false
claims to the government stand to receive substantial rewards.”®

Second, they argue that the use of relators—and the option of investigative and
litigation partnerships between whistleblowers, their law firms and government
agencies—reduces costs and makes the recovery of losses from fraud more
efficient.”® It has been argued that this ‘enforcement partnership has proven
extremely cost-effective, recouping US$15 for every US$1 spent on qui tam
investigations and litigation.”783

Third, proponents claim that the rewards from a successful qui tam action not
only give whistleblowers an incentive to come forward but also provide them with
financial security should blowing the whistle irreparably damage their careers.”®
This is ensured by the generally large rewards they are entitled to:

The rewards are ... seen as a way to stop wrongdoing, while also giving the
whistleblowers sufficient monetary protection for the risk of a lost job, lack of a
future in the organization or even the profession, and other possible consequences of
whistleblowing.”®5

Fourth, proponents highlight the overall public good in recovering large losses
due to fraud.”®® This is not only beneficial to the government and the taxpayer but
also deters fraud and improves corporations’ standards of governance.’®

781  John F Carroll, The False Claims Act: a useful tool in the fight against public corruption (Center for the
Advancement of Public Integrity, Columbia Law School, 2016) 4.

782 Thomas A Faunce, Gregor Urbas and Lesley Skillen, ‘Implementing US-style anti-fraud laws in the Australian
pharmaceutical and health care industries’ (2011) 194(9) Medical Journal of Australia 474, 476; Tom Faunce et
al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in A J Brown et
al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 394, 398-9; Thomas L
Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical analysis of the Federal
False Claims Act’ (2008) 77 Journal of Business Ethics 361; Christina Orsini Broderick, ‘Qui tam provisions and
the public interest: an empirical analysis’ (May 2007) 107 Columbia Law Review 949; Kim Sawyer, ‘Lincoln’s law:
an analysis of an Australian false claims Act’ [September 2011] SSRN Electronic Journal 1, 6-7, 12-16.

783 Thomas A Faunce, Gregor Urbas and Lesley Skillen, ‘implementing US-style anti-fraud laws in the Australian
pharmaceutical and health care industries’ (2011) 194(9) Medical Journal of Australia 474, 476.

784 Thomas Faunce, ‘Sing for your supper: why Australia should reward corporate informants’ (July 2011) 67 The
Whistle 6, 7; Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate
whistleblowers’ in A J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar,
2014) 381, 384, 397-8; Terry Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from
contrasting developments in US and Australian whistleblowing laws’ (2013) 11(2) Seattle Journal of Social Justice
653, 668.

785  Terry Morehead Dworkin and A J Brown, ‘The money or the media? Lessons from contrasting developments in
US and Australian whistleblowing laws’ (2013) 11(2) Seattle Journal of Social Justice 653, 668.

786 Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in A
J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 395-7, 398-9;
Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical analysis of the
Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361; Kim Sawyer, ‘Lincoln’s law: an analysis of an
Australian false claims Act’ [September 2011] SSRN Electronic Journal 1,13-15.

787 Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’
in A J Brown et al (eds), /nternational handbook on whistleblowing research (Edward Elgar, 2014) 381, 395-7,
398-9; Thomas L Carson, Mary Ellen Verdu and Richard E Wokutch, ‘Whistle-blowing for profit: an ethical
analysis of the Federal False Claims Act’ (2008) 77 Journal of Business Ethics 361, 371-3; Thomas Faunce, ‘Sing
for your supper: why Australia should reward corporate informants’ (July 2011) 67 The Whistle 6, 7; Kim Sawyer,
‘Lincoln’s law: an analysis of an Australian false claims Act’ [September 20111 SSRN Electronic Journal 1, 21-2. But
on deterrence, see, contra, Christina Orsini Broderick, ‘Qui tam provisions and the public interest: an empirical
analysis’ (May 2007) 107 Columbia Law Review 949, 980.
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Evaluating the arguments

The first criticism of qui tam actions concerns their moral and cultural
underpinnings.’®® The Committee believes that there is a risk that an upfront
monetary incentive to make a disclosure about improper conduct would
encourage self-interested rather than public-spirited reporting. Instead, the
Committee endorses the value of reporting improper conduct because it is the
right thing to do, while ensuring that those who do so are adequately protected
and, if not, properly compensated for any harm they have suffered. This
approach is consistent with IBAC’s efforts to improve the integrity culture in the
Victorian public sector. As the IBAC Commissioner, Mr Stephen O’Bryan, told
the Committee:

IBAC does not support the introduction of mechanisms like the scheme operated by
the US Securities and Exchange Commission’s Office of the Whistleblower, which
establishes ... monetary award schemes for whistleblowers.

If there is a need to further encourage whistleblowing, it may be preferable to
consider programs directed at developing a culture in which whistleblowing is valued
and persons thinking of making a disclosure can be confident they will be able to
access the protections available under the Act.”®®

For similar reasons, no official inquiry in Australia has recommended adding
US-style rewards and qui tam actions to Australian public sector whistleblower
protection schemes (see Table 6. 2, below). With regard to corporate
whistleblowers, however, the Senate Economics References Committee has
recommended that ‘the government explore options for reward-based incentives
... including qui tam arrangements.’7?°

Under the PD Act 2012 (Vic) anyone may make a disclosure about improper
conduct in the public sector.”? This includes public servants. A number of
commentators have highlighted the ethical and legal obligations of public
servants to report wrongdoing and the risk that the commitment to these
obligations could be undermined by whistleblowing for reward.’®? For example,
the South Australian Lander Review observed that

[a]nother important consideration in relation to rewards to public officers for
reporting wrongdoing in public administration is the potential effect of such a
scheme on public sector values. People who work in the public sector are expected
to have, as their ultimate goal, serving the public good according to the will of the
government of the day ... The evidence indicates that a majority of public officers

788 See, for example, Dr Simon Longstaff AO, Executive Director, The Ethics Centre, Sydney, Submission to
the Commonwealth Joint Parliamentary Committee on Corporations and Financial Services’s Inquiry into
Whistleblower Protections in the Corporate, Public and Not-for-profit Sectors, 10 February 2017.

789  Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

790 Senate Economic References Committee, Performance of the Australian Securities and Investments Commission
(June 2014) 225. See also Commonwealth, Corporate whistleblowing in Australia (2016) 30-31.

791  PD Act 2012 (Vic) s 9(1).

792 Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 153; Mr Phil Clarke, Ombudsman,
Queensland Ombudsman, Submission to the Commonwealth Joint Parliamentary Committee on Corporations
and Financial Services’s Inquiry into Whistleblower Protections in the Corporate, Public and Not-for-profit
Sectors, 8 February 2017.
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already feel obliged to speak out about serious public sector wrongdoing of which
they are aware ... It would not be appropriate to reward public officers for performing
a duty which they are already bound to perform.”®3

Australian inquiries: US-style whistleblower rewards

Who Report or issues paper Year Support for
US-style rewards?
House of Representatives Fair shares for all: insider trading in 1989 No
Standing Committee on Legal Australia®
and Constitutional Affairs
Senate Select Committee on In the public interest—report of the Senate 1994 No
Public Interest Whistleblowing  Select Committee on Public Interest
Whistleblowing®
House of Representatives Whistleblower protection: a 2009 No
Standing Committee on Legal comprehensive scheme for the
and Constitutional Affairs Commonwealth public sector®
Hon Bruce Lander QC A review of the Whistleblowers Protection 2014 No
Act 1993 (SA)@
Senate Economics References Performance of the Australian Securities 2014 Explore it as an
Committee and Investments Commission® option
Senate Economics References Issues paper: corporate whistleblowing 2016 Discuss it further as
Committee in Australia—ending corporate Australia’s an option
cultures of silence®
(a) House of Representatives Standing Committee on Legal and Constitutional Affairs, Fair shares for all: insider trading in
Australia (1989) 45.
(b) Commonwealth, /n the public interest (1994) 226-8.
© Commonwealth, Whistleblower protection (2009) 86.
(d) Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 153-4.
(e) Senate Economics References Committee, Performance of the Australian Securities and Investments Commission

(2014) 224-5.

() Commonwealth, Corporate whistleblowing in Australia (2016) 30-31.

The Queensland Ombudsman, Mr Phil Clarke, came to the same conclusion in a
recent submission to a federal parliamentary inquiry into whistleblowing;:

There is an obligation on public sector employees to report wrongdoing consistent
with their duties and obligations as public servants ...

It is submitted that it is not consistent with the duties and responsibilities of a
public servant to receive a reward for disclosing information about wrongdoing. The
reporting of wrongdoing is integral to the ethical obligations of persons in public

sector employment.’®*

793  Bruce Lander, A review of the Whistleblowers Protection Act 1993 (SA) (2014) 153.

794  Mr Phil Clarke, Ombudsman, Queensland Ombudsman, Submission to the Commonwealth Joint Parliamentary
Committee on Corporations and Financial Services’s Inquiry into Whistleblower Protections in the Corporate,
Public and Not-for-profit Sectors, 8 February 2017.
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However, the Ombudsman rightly distinguished compensation from rewards:

A reward for disclosing information about wrongdoing should be distinguished

from compensation for detriment or reprisal experienced by a whistleblower as a
consequence of making a disclosure of information about wrongdoing. While a public
officer should not receive a benefit from being a whistleblower, neither should they
experience a detriment ...

[They should be] afforded protection from reprisal or detriment for reporting
wrongdoing.”%>

On similar grounds, the United Kingdom has also resisted the introduction of
US-style rewards. Whistleblowing law experts there have noted the ‘concern ...
that requiring financial incentives is not consistent with the aim of fostering

a culture where concerns are raised because it is right to do so.”7°¢ Indeed, the
Public Interest Disclosure Act 1998 (UK) prohibits the making of a disclosure ‘for
personal gain.’’®’ The longstanding British whistleblowing charity and advocacy
organisation Public Concern at Work (PCAW) has also concluded that the
evidence does not support the introduction of a US-style rewards system.”® In a
2013 report based on wideranging research and consultation, PCAW concluded
that

[t]he majority of respondents to our consultation (including whistleblowers) were
not in favour of rewards. The reasons given were multiple and in summary were as
follows:

a) inconsistent with the culture and philosophy in the UK

b) undermines the moral stance of a genuine whistleblower

¢) could lead to false or delayed reporting

d) could undermine credibility of witnesses in future criminal or civil proceedings
e) could result in the negative portrayal of whistleblowers

f) would be inconsistent with the current compensatory regime in the UK.7?°

795 Mr Phil Clarke, Ombudsman, Queensland Ombudsman, Submission to the Commonwealth Joint Parliamentary
Committee on Corporations and Financial Services’s Inquiry into Whistleblower Protections in the Corporate,
Public and Not-for-profit Sectors, 8 February 2017.

796 John Bowers et al, Whistleblowing: law and practice (2nd ed, Oxford University Press, 2012) 370.
797  Public Interest Disclosure Act 1998 (UK) s 43G(1)(c).

798 PCAW, Rewarding whistleblowers as good citizens: response to Home Office consultation (30 November 2007);
PCAW, The Whistleblowing Commission, Report on the effectiveness of existing arrangements for workplace
whistleblowing in the UK (November 2013).

799 PCAW, The Whistleblowing Commission, Report on the effectiveness of existing arrangements for workplace
whistleblowing in the UK (November 2013) 14.
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Second, as a matter of practice, qui tam actions might encourage frivolous

or cynical claims for reward. While some scholars have argued that there are
sufficient safeguards under the US False Claims Act against frivolous claims,8°°
one large-scale study found that there were a high number of frivolous qui tam
claims,® estimating that ‘78% of all qui tam actions are without merit.’8%?

The Committee also notes the risk of an increase in cynical disclosures. For
example, given the large financial rewards, a whistleblower might wait until a
fraud matures and becomes more rewarding before reporting it. As a number of
legal experts have observed,

One obvious criticism of system of rewards for blowing the whistle is that in light of a
potentially large-scale fraud, a whistleblower might wait until the fraud has occurred
before disclosing the wrongdoing to increase the sum from which s/he will receive a
percentage—especially where any damages are tripled.803

While some commentators have doubted whether this is a substantial risk,%%* a
whistleblower might at least wait until there is sufficient evidence of a fraud that
can be litigated.®% Either of these actions by the whistleblower are contrary to the
early detection and addressing of the risks of fraud.®% This has been recognised
recently by the Australian Treasury:

While introducing a reward system may encourage more whistleblowing, individuals
may only be willing to raise a concern when there is empirical proof of a breach

and a monetary reward is available (which could reduce the opportunity to detect
malpractice early and prevent harm).8%’

Third, proponents of qui tam actions often preface their arguments with criticism
of the negative impacts of taking court action for remedies under the PD Act

2012 (Vic). However, it is less common for the proponents to examine the negative
impacts of qui tam actions, which are also a form of litigation.

800 Tom Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in
A J Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 393-4. Aaron
S Kesselheim, David M Studdert and Michelle M Mello, ‘Whistle-blowers’ experiences in fraud litigation against
pharmaceutical companies’ (2010) 362(19) New England Journal of Medicine 1832, 1834 (‘Reported motivations
[in their study] coalesced around four non-mutually exclusive themes: integrity, altruism or public safety, justice
and self-preservation ...).

801 Christina Orsini Broderick, ‘Qui tam provisions and the public interest: an empirical analysis’ (May 2007) 107
Columbia Law Review 949, 964-5, 971-2, 977,997, 1000.

802 Ibid 971. See also Mr Nicholas Mavrakis, Partner, and Ms Katrina Hogan, Lawyer, Clayton Utz, Submission to
the Commonwealth Joint Parliamentary Committee on Corporations and Financial Services’s Inquiry into
Whistleblower Protections in the Corporate, Public and Not-for-profit Sectors, 10 February 2017; PCAW, The
Whistleblowing Commission, Report on the effectiveness of existing arrangements for workplace whistleblowing
in the UK (November 2013) 14.

803 John Bowers et al, Whistleblowing: law and practice (2nd ed, Oxford University Press, 2012) 369.
804 Aaron S Kesselheim, David M Studdert and Michelle M Mello, ‘Whistle-blowers’ experiences in fraud litigation
against pharmaceutical companies’ (2010) 362(19) New England Journal of Medicine 1832, 1834; Tom Faunce et

al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in A J Brown et al
(eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 393.

805 The Treasury, Review of tax and corporate whistleblower protections in Australia (20 December 2016) 27; Tom
Faunce et al, ‘Because they have evidence: globalizing financial incentives for corporate whistleblowers’ in A J
Brown et al (eds), International handbook on whistleblowing research (Edward Elgar, 2014) 381, 393.

806 The Treasury, Review of tax and corporate whistleblower protections in Australia (20 December 2016) 27.

807 Ibid 27.
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One study of whistleblowers who had taken qui tam actions against
pharmaceutical companies found that their experience was often negative.8%
They struggled with a heavy ‘workload and pressure,’°® endured long delays

and suffered stress, ill-health and personal and relationship difficulties.®"

The whistleblowers’ qui tam actions took, on average, almost five years to be
finalised.®" The study also found that protections against reprisals were ‘not fully
effective.’®? In sum, it observed that

many whistleblowers suggested a need to mentally prepare for a process more
protracted, stressful and conflict-ridden, and less financially rewarding, than
prospective whistle-blowers might expect.8

It concluded that a majority of the whistleblowers in the study ‘perceived their
net recovery to be small relative to the time they spent on the case and the
disruption and damage to their careers.’®

Fourth, the qui tam system is intimately connected with American laws,
procedures and institutions, and is focused on private-sector fraud against
government. It is unclear how such a system might work in Victoria, where
whistleblower protection laws are focused on improper conduct in the public
sector, supported by a dedicated anti-corruption body in IBAC.

While some academic commentators have urged the introduction of qui tam
suits in Australia, none of them have provided a detailed framework for how they
might work within the Australian, and specifically Victorian, legal systems.®"
They have not identified in any detailed fashion, for example, how qui tam suits
would interact with existing criminal and civil laws and procedures and key
whistleblower protection legislation such as the PD Act 2012 (Vic).

The Committee therefore believes that a system of US-style rewards for
whistleblowers together with qui tam actions should not be introduced in
Victoria. Instead, efforts should be made to improve the existing system for the
protection and compensation of whistleblowers.

FINDING 6: US-style rewards, including qui tam actions, should not be introduced into
Victoria’s whistleblower protection scheme.

808 Aaron S Kesselheim, David M Studdert and Michelle M Mello, ‘Whistle-blowers’ experiences in fraud litigation
against pharmaceutical companies’ (2010) 362(19) New England Journal of Medicine 1832.

809 |bid 1836.

810  Ibid 1835-8.

81 ‘LAn] average of 4.9 years ... from filing to closure’—ibid 1834.

812  |bid 1838.

813  Aaron S Kesselheim, David M Studdert and Michelle M Mello, ‘Whistle-blowers’ experiences in fraud litigation
against pharmaceutical companies’ (2010) 362(19) New England Journal of Medicine 1832, 1836.

814  |bid 1836.

815  For sketches of the possible introduction of qui tam actions into Australia, see Thomas Faunce, ‘Sing for your
supper: why Australia should reward corporate informants’ (July 2011) 67 The Whistle 6; Thomas A Faunce,
Gregor Urbas and Lesley Skillen, ‘iImplementing US-style anti-fraud laws in the Australian pharmaceutical and
health care industries’ (2011) 194(9) Medlical Journal of Australia 474; Kim Sawyer, ‘Lincoln’s law: an analysis of
an Australian false claims Act’ [September 2011] SSRN Electronic Journal 1; Vivienne Brand, Sulette Lombard
and Jeff Fitzpatrick, ‘Bounty hunters, whistleblowers and a new regulatory system’ (2013) 41 Australian Business
Law Review 292, 305 (‘Making a case for whistleblowing in the abstract is one thing. Any potential success of a
bounty model will depend on the way in which it is incorporated into the current legal framework.”).
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6.5 Conclusion

The Committee recognises that disclosers often suffer significant harm as a result
of making a disclosure. This includes impacts on their finances, health and career
prospects. Concerns were raised with the Committee regarding the adequacy of
the current compensation provisions of the PD Act 2012 (Vic).

The present remedies include court-ordered damages and the right to sue in

tort for damages, as well as reinstatement, re-employment or transfer of the
discloser. On paper, the wideranging remedies available to disclosers largely
meet best-practice principles. However, the Committee recognises that suing for
damages often involves—Ilike any other litigation—stress, cost, uncertainty and
long delays. Lack of access to affordable legal advice and representation can also
be a problem. There is also the risk that a whistleblower will have to pay the costs
of the other side if their action is unsuccessful.

To address these issues, the Committee has recommended that the PD Act

2012 (Vic) be amended to provide that, generally, costs not be awarded against a
discloser provided that their suit is not vexatious and that they have conducted
their case reasonably. In addition, to increase access to affordable legal advice
and representation, the Committee has recommended the establishment of a
professional and community organisation website hub to help facilitate access to
legal information and services for whistleblowers.

Recognising the cost and stress of litigation, the Committee has further
recommended that the Victorian Government provide financial assistance to
whistleblowers to cover their reasonable career-transition and legal costs. This
should be administered by an appropriate government department with, perhaps,
the possibility of VCAT review under particular conditions.

The Committee received some evidence lending qualified support to US-style
rewards systems, especially qui tam actions under the False Claims Act. There is
presently no rewards system for disclosers in Victoria or in any other Australian
jurisdiction. Further, no official inquiry has recommended the introduction of
US-style rewards systems in public-oriented whistleblower protection schemes.

While the False Claims Act has made an effective contribution to the recovery of
losses due to fraud against US governments, the Committee has concluded that it
should not be be introduced in Victoria. Such a system would risk undermining
an integrity-based culture in which disclosers, while not expected to be saints,
disclose because it is the right thing to do. The introduction of US-style rewards
may also increase the number of frivolous and cynical claims, as it has in the USA.
In addition, qui tam litigation is likely to be no less stressful for whistleblowers
than any other litigation.

Finally, the proponents of qui tam actions have not demonstrated how such suits
would work within Victoria’s criminal and civil law systems and, in particular,
how they would interact with the PD Act 2012 (Vic) and other relevant legislation.
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While qui tam actions have undoubtedly made a significant contribution to

fraud recovery in the US, they have also been subject to criticism. Further, the
Committee notes that a system that works effectively in the US might not be
appropriate in Victoria given the important cultural and legal differences between
the jurisdictions.

The Committee considers that efforts should be made to improve the
existing system of compensating disclosers rather than introduce a rewards
system intimately connected with distinctive American laws, institutions
and procedures.

The next chapter concludes the review of the PD Act 2012 (Vic), outlining, in
summary, how it might be reformed and improved.
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7 Conclusion: improving
Victoria’s whistleblowing
protection regime—reform and
education

71 Introduction

From the early stages of the Committee’s review, the issue arose of not only
whether, but if so how, the PD Act 2012 (Vic) should be amended and improved.
Concerns were raised with the Committee in relation to the complexity of the
terminology and processes of the Act as well as whether it fell short of the
relevant best-practice principles.

Issues were also raised about the interaction of the PD Act 2012 (Vic) with other
legislation. Specifically, concern was expressed that the number of external
cross-references to other legislation—including the IBAC Act 2011 (Vic), the VI Act
2011 (Vic) and the Ombudsman Act 1973 (Vic)—made the PD Act 2012 (Vic) even
more difficult to understand and navigate.

In addition, the Committee’s attention was drawn to the question of whether the
title of the PD Act 2012 (Vic) needed to be changed to better reflect its purposes
and make it more accessible to the public, and potential disclosers in particular.

This chapter addresses these key concerns before drawing together in a general
way the Committee’s recommendations for improving the PD Act 2012 (Vic). The
Committee recognises that, in addition to changes to the law, improvements can
be made so that the public and the public sector are better informed and educated
about how Victoria’s whistleblowing protection regime operates.

7.2 How should any reforms to the PD Act 2012 (Vic) be
carried out?

The Committee received evidence that raised questions about different aspects of
the processes for making, assessing, investigating and referring disclosures and
of the provisions for protecting, supporting and compensating disclosers. One of
the themes of the evidence was the complexity of the Act.

Professor A J Brown considered that the problems with the PD Act 2012 (Vic)
might necessitate its repeal and replacement with new legislation:
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[I]t becomes a real question in my mind ... whether it would be better to do major
surgery on the Protected Disclosure Act [2012 (Vic)] in order to address most or all of
those [problems] or whether you would be better off looking at a fresh start and then
designing the new legislation ... [to address them].®®

The Accountability Round Table argued that the PD Act 2012 (Vic) should be
repealed and replaced with a new Act using the Australian Capital Territory’s
Public Interest Disclosure Act 2012 (Vic) as the template.8”

However, these positions were not representative of the evidence received by the
Committee.

Monash University criticised the complexity of the PD Act 2012 (Vic) and

its interactions with other relevant legislation, arguing that it compared
unfavourably to the preceding Whistleblowers Protection Act 2001 (Vic). However,
the university was not entirely critical of the new scheme. It told the Committee
that

The University’s experience of the new regime of an investigation led by the
Ombudsman or IBAC has been favourable. Officers liaising with the University have
been professional and appropriate in their dealings with the University, providing
satisfactory information and guidance on how the University can support their
investigation, and not adopting an adversarial approach which has been an issue for
the University in the past.8”®

The university also reported that ‘[t]here is no doubt that we are very grateful or
strongly support that there are often circumstances where an external agency
such as [the] Ombudsman or IBAC would have superior capacity to carry out an
investigation.’®"

The main criticism was that the whistleblowing protection scheme in Victoria
had become more complex because, in order to understand the laws, you have
to consult a number of Acts, such as the PD Act 2012 (Vic) and the legislation for
IBAC and the VI.82° As Ms Glenda Beecher, Monash University’s Deputy General
Counsel, told the Committee at a hearing;:

There are three completely separate pieces of legislation. To understand one of

the pieces of the legislation, you need to read the other pieces of legislation—the
definition of one type of misconduct in one piece and the other type of misconduct
in the other piece. You have to read together all of this stuff, whereas we previously
had this very compact little Act [the Whistleblowers Protection Act 2001 (Vic)], which
was obviously much more easy for a lawyer to traverse, but I suggest to you that
whistleblowers would find this extraordinarily difficult, and that just puts another

816  Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

817  Accountability Round Table, Submission, 4 May 2016.

818  Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Submission,
27 April 2016.

819  Mr Peter Marshall, Chief Operating Officer and Senior Vice President, Monash University, Submission,
27 April 2016.

820 Mr Peter Marshall, Chief Operating Officer and Senior Vice President, and Ms Glenda Beecher, Deputy General
Counsel, Monash University, Closed Hearing, Melbourne, 23 May 2016.
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hurdle in their way, which I would have said is not really a welcome outcome for a
person who is trying to bring forward corruption, if they have to navigate a process
that is more complex for them.

So that is why we say the regime is much more complex than it used to be, and we
have not really understood the justification for the increasing complexity. The need
for the change we absolutely do see, and it has been very welcome, and we have had a
positive experience of the change, I think, subject to the complexity ...

[W]e would really like the legislation consolidated and simplified into one Act, so you
do not have to go to three different bits to understand it ...8?

While the complexity of the PD Act 2012 (Vic) was a theme in evidence provided
to the Committee, Monash University was the only stakeholder to argue for the
consolidation of that Act with relevant integrity legislation.

After reviewing the evidence, the Committee identified three ways to reform the
PD Act 2012 (Vic):

- Repeal the PD Act 2012 (Vic) and replace it with new legislation.

- Consolidate all the provisions relating to the protected disclosure scheme in
a single Act.

- Amend selected provisions in the PD Act 2012 (Vic) and associated
legislation.

7.2.1 Repeal the PD Act 2012 (Vic) and replace it with new
legislation?

The Committee recognises that the PD Act 2012 (Vic) is complex. This complexity
is not unusual in Australian whistleblower protection legislation. As Professor A J
Brown has noted, ‘most Australian public interest disclosure legislation has been
relatively complicated ... and technical.’®?2 The Victorian Act is no more complex
than those of New South Wales, Western Australia and Tasmania,®?? for example.
However, the PD Act 2012 (Vic) is denser, less well-structured and harder to
navigate than, for example, the Public Interest Disclosure Act 2012 (ACT), Public
Interest Disclosure Act 2013 (Cth), the Public Interest Disclosure Act 2010 (Qld)

and the Public Interest Disclosure Act (NT). The Committee believes that the
complexities of the PD Act 2012 (Vic) can be lessened in two ways: fine-tuning
the Act by applying some practical plain-language principles and improving
information that explains it.

The Committee does not believe repealing the PD Act 2012 (Vic) and replacing
it with new legislation is warranted. This report has demonstrated that in many
respects the legislation meets best-practice principles. Moreover, the Act was
only introduced recently and was subject to significant amendment in 2016. It

821 Ms Glenda Beecher, Deputy General Counsel, Monash University, Closed Hearing, Melbourne, 23 May 2016.

822 A JBrown et al, ‘Best-practice whistleblowing legislation for the public sector: the key principles’ in Brown,
Whistleblowing in the Australian public sector (ANU E Press, 2008) 303.

823  Public Interest Disclosures Act 1994 (NSW), Public Interest Disclosure Act 2003 (WA), Public Interest Disclosures
Act 2002 (Tas).
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takes time for public sector bodies and investigating agencies to become familiar
with the legislation. IBAC, the Victorian Ombudsman and Victorian Public Sector
Commission have made considerable efforts, and invested substantial resources,
to produce information for the public and the public sector about the Act.8?*

IBAC has also helped to train protected disclosure coordinators operating in
organisations subject to the Act.??° It would be disruptive and costly to repeal the
Act when these bodies are becoming more familiar with it. For example, IBAC has
reported that there has been a steady improvement in the quality of protected
disclosure procedures produced by organisations subject to the Act.826 As the
IBAC Commissioner, Mr Stephen O’Bryan QC, told the Committee:

The Protected Disclosure Act [2012 (Vic)] is still relatively new legislation with which
all stakeholders are becoming more familiar through our implementation of it. While
there are certainly issues that need to be addressed through amendment, ... given the
public resources that have been invested in the development and implementation of
this legislation to date, IBAC considers there would need to be strong evidence that it
is not meeting the principal objects and in keeping with current best practice in other
jurisdictions before consideration should be given to creating a whole new Act.8?

The Committee agrees with the Commissioner and considers that any
deficiencies in the Act can be addressed through selected amendments.

FINDING 7: The PD Act 2012 (Vic) should not be repealed.

Improving the design of the PD Act 2072 (Vic)

Without altering the legal content of the PD Act 2012 (Vic), the Committee
believes that its design could be improved to make it easier to navigate. For
example, clearer and more useful headings could be used, as illustrated in
Table 7.1. These are simply illustrations that emphasise the point that headings
can be concise and accessible. Of course, care would need to be taken to ensure
that they are sufficiently precise as well.

Table 7.1 Selected headings in the PD Act 2012 (Vic)

Present heading Suggested heading

Part 1—Preliminary Part 1—Definitions

Part 2—Disclosures Part 2—Disclosures

Division 1—Information that may be disclosed in Division I—Who may make a disclosure? What can be
accordance with this Part disclosed?

Part 2, Division 2—How and to whom a disclosure Part 2, Division 2—How can you make a disclosure?
may be made under this Part Who can you make a disclosure to?

824  See, for example, IBAC, What is a protected disclosure? <www.ibac.vic.gov.au/reporting-corruption/what-is-a-
protected-disclosure>; Victorian Ombudsman, For whistleblowers <www.ombudsman.vic.gov.au/Fact-Sheets/
For-Whistleblowers>; Victorian Public Sector Commission, Protected disclosures procedures <vpsc.vic.gov.au/
about-vpsc/protected-disclosures-procedures>.

825 IBAC, Annual report 2015/2016 (2016) 29-38.
826 Ibid 34.
827 Mr Stephen O’Bryan QC, Commissioner, IBAC, Closed Hearing, Melbourne, 11 April 2016.
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Further, the Act could use simplified outlines of divisions in text boxes as does
the Public Interest Disclosure Act 2013 (Cth). These give an accessible summary of
what the division covers. An example is the text-box outline from section 9 of the
Public Interest Disclosure Act 2013 (Cth):828

The following is a simplified outline of this Division:

An individual is not subject to any civil, criminal or administrative liability for making a public
interest disclosure.

It is an offence to take a reprisal, or to threaten to take a reprisal, against a person because of a
public interest disclosure (including a proposed or a suspected public interest disclosure).

The Federal Court or Federal Circuit Court may make orders for civil remedies (including
compensation, injunctions and reinstatement of employment) if a reprisal is taken against a
person because of a public interest disclosure (including a proposed or suspected public interest
disclosure).

It is an offence to disclose the identity of an individual who makes a public interest disclosure.

The PD Act 2012 (Vic) could employ notes and examples more effectively to make
the legislation more accessible. The Public Interest Disclosure Act 2012 (ACT)
makes effective use of examples, some of which approximate case studies

to help readers understand provisions and how they might work in practice.

An illustration can be found in section 16 of the Public Interest Disclosure Act
2012 (ACT):82°

16 How may a public interest disclosure be made?
(1) A public interest disclosure may be made—

(a) orally or in writing; and

(b) anonymously; and

(c) without the discloser asserting that the disclosure is made under the Act.

Examples—par (c)

1 Tranh comments to her supervisor during a coffee break that she believes there
are number of significant irregularities in the ordering of office supplies for
her business unit. Tranh does not ask or infer that the irregularities should be
investigated.

2 Cherylis a senior human resources manager and is attending a training course
with Beverly, who is an employee in another directorate. Beverly tells Cheryl about
employment practices of a manager in Beverly’s directorate that Cheryl believes
involves substantial noncompliance with territory law. Beverly is unaware that
those practices are noncompliant.

The IBAC Commissioner, Mr Stephen O’Bryan QC, has recognised that using a
range of these kinds of tools would make it easier for people to navigate, read and
understand the legislation:

828 The notes in this legislative provision have not been included.
829 The notes in this legislative provision have not been included.
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The PD Act is, in some places, complex and difficult to understand. Additional
information such as notes, examples and outlines undoubtedly would be of
assistance in interpreting the legislation and may help to increase compliance by
public officers and members of the public.83°

Finally, given that many users will be reading digital versions of the PD Act (Vic),
including a PDF file, all entries in the Act’s Table of Provisions should be
hyperlinked. This will enable the reader to go directly to a particular provision.
Hyperlinks could also be considered for terms in the legislation that are defined
in the definitions section of the Act (section 3). The effective use of hyperlinks,
as used in a number of other Australian jurisdictions, would make the Act easier
to navigate.

In making any of these changes to the Act, it would be prudent for Parliamentary
Counsel to consult with in-house and external plain-language experts.

RECOMMENDATION 19: That the Victorian Government improve the design of the
PD Act 2012 (Vic) so that it is easier to use and navigate. This should include better use
of headings, notes, examples and tables, as well as useful hyperlinks in digital versions of
the Act.

Informing and educating the public and the public sector about the
PD Act 2012 (Vic)

While the Committee considers that further efforts should be made to improve
the design of the Act to make it easier to understand and navigate, it recognises
that most members of the public, and many organisations subject to the Act, will
rely more heavily on information explaining its operation.8

The PD Act 2012 (Vic) recognises this itself by, for example, requiring that entities
who may receive disclosures under the Act establish

procedures—
(a) to facilitate the making of those disclosures;
and

(b) for the handling of those disclosures to the IBAC ...8%?

Public bodies are also required to establish procedures for the protection of
persons from reprisals.833

830 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 24 October 2016.

831  See, further, recommended improvements to the Parliament of Victoria’s information for the public regarding
disclosures about MPs in section 3.4.1 of Chapter 3 in this report.

832 PD Act 2012 (Vic) s 58(1).
833  PD Act 2012 (Vic) s 58(5).
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As noted earlier in the report, IBAC is authorised to review the content of
these procedures and their implementation and make recommendations for
the improvement of those procedures.®* In reviewing the content and form of
procedures produced by organisations subject to the Act it has found that they
generally meet the requirements.83°

The PD Act 2012 (Vic) also requires IBAC to issue guidelines for these procedures
regarding the facilitation of disclosures, the handling and notification of
disclosures and the protection of persons from reprisals.®3¢ IBAC is further
required to issue guidelines for managing the welfare of anyone who makes a
protected disclosure as well as

any person affected by a protected disclosure whether as a witness in the
investigation of the disclosure or as a person who is a subject of that investigation.83”

IBAC has produced excellent plain-language guidelines on the making and
handling of protected disclosures and on welfare management, which are readily
available as downloadable PDFs.8% They make good use of tables, diagrams and
examples and are reviewed and updated to ensure that they are accurate. These
guidelines are mainly directed at organisations with obligations under the PD Act
2012 (Vic).B%°

IBAC has complemented this legislatively required information with a wide
range plain-language factsheets available on its website, which are designed for
use by the general public.84° Much of the information in these factsheets can
also be read in html format on IBAC’s website. IBAC also has well-resourced
research, prevention, education and communications divisions which reach
out to the public and public sector alike.®¥' For example, as mentioned, IBAC
provides training to protected disclosure coordinators and conducts public
information campaigns through traditional and online media.?4? There are a
number of legislative provisions that underpin IBAC’s activities in these areas.?43
For example, section 55 of the PD Act 2012 (Vic) provides, in part, that IBAC

has the function of providing ‘information and education about the protected
disclosure scheme.’844

834  PD Act 2012 (Vic) ss 60-61.

835 IBAC, Review of protected disclosure procedures progress report (January 2016); IBAC, Annual report 2015/2016
(2016) 34.

836 PD Act 2012 (Vic) s 57(1).
837  PD Act 2012 (Vic) s 57(2).

838 IBAC, Guidelines for making and handling protected disclosures (October 2016); IBAC, Guidelines for protected
disclosure welfare management (October 2016).

839 IBAC, Guidelines for making and handling protected disclosures (October 2016) 3; IBAC, Guidelines for protected
disclosure welfare management (October 2016) 1.

840 IBAC, Publications and resources: <www.ibac.vic.gov.au/publications-and-resources>.
841  See IBAC, Annual report 2015/2016 (2016) 29-38.

842 Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016; IBAC, Annual report 2015/2016 (2016) 6-7, 29-38.

843  See, for example, PD Act 2012 (Vic) s 55.
844  PD Act 2012 (Vic) s 55(2)(e).
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Although IBAC has produced a range of excellent materials on the PD Act

2012 (Vic) for a variety of audiences, it has recognised that increasing the
public’s awareness of the organisation as well as of their rights, obligations and
protections under the Act remains a challenge.®> One way IBAC has responded
to this challenge is by undertaking a public awareness campaign about what
corruption is, where and how to report it and what protections disclosers can
receive under the PD Act 2012 (Vic):

We are ... working on a campaign ... which is really about raising awareness about
corruption and why it is important to report it, take action, to speak up ... [T]he
primary aim is to make sure that people understand what corruption is, what the
impacts of it are and why it is important to speak up, whether ... you are a public
servant, speaking to your manager or someone else that you trust or knowing that
IBAC is also there, and it is important to be able to report to us and to feel confident
that you know what the protections are. The protected disclosures regime, for
example, ensures that if you do make a complaint, it will be taken seriously, it will be
assessed, and there are potentially those sorts of protections available. So it is about
creating a reporting culture.846

In December 2016, IBAC launched an ongoing anti-corruption education
campaign for the public across a range of media platforms.8’ The “When
something’s not right. Report it.” campaign aimed to educate Victorians to spot
corruption and encourage them to report it.848 The campaign included a quiz and
a short video about corruption.84?

IBAC has recognised that terms like ‘whistleblower’ and ‘whistleblowing’ are
much more familiar to the general public than terms like ‘protected disclosure.’8>°
People are also much more likely to ‘Google’ for variants of ‘whistleblowing’

than ‘protected disclosure.’®' As Ms Christine Howlett, Director Prevention and
Communication at IBAC, observed:

[‘Googling’] is how most people in this day and age would be accessing information.
They would be, as you say, using a search engine. We are really conscious of that as
well in terms of our digital strategy; that we have to make sure that we are maximising
the hits ... [Flrom a communication perspective we have found it challenging ...
[‘Protected disclosure’] ... does not roll off the tongue and it is not, as you say, easily
understood by the average person.8?

845 Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016.

846 Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016.

847 IBAC, Victorian anti-corruption community campaign continues (6 February 2017) <www.ibac.vic.gov.au/media-
releases/article/victorian-anti-corruption-community-campaign-continues>.

848  Ibid.

849 IBAC, Corruption within the public service hurts everyone. Which one of these is corrupt? (quiz)
<www.ibac.vic.gov.au>; Corruption (video) <www.ibac.vic.gov.au/?banner=video>.

850 Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016.

851  Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016.

852  Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016.
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The Committee recognises the importance of people being able to readily find
accessible, accurate and authoritative online information about the protected
disclosure regime. One way to further this aim is to ensure that public bodies
and integrity agencies have effective websites that capture internet search

traffic relating to whistleblowing. In addition, users need to be able to find
material about protected disclosures by entering terms such as ‘whistleblower,’
‘whistleblowing,” ‘whistleblower protection’ and so forth. This requires

an up-to-date digital strategy and the effective use of SEO (‘search engine
optimisation’) and other tools. Both the Victorian Access to Justice report and the
Victorian Legal Assistance Forum (VLAF) guidelines for online legal information
provide useful resources and guidance on improving the effectiveness of
organisations’ websites.8>3

Finally, while IBAC and the Victorian Ombudsman provide good examples of the
effective provision of online information about protected disclosures, they could
both, perhaps, make greater use of other digital forms of communication, such as
short videos. Consumer Affairs Victoria and the Energy and Water Ombudsman
Victoria use these forms of communication effectively to explain complex laws
and processes.®*

RECOMMENDATION 20: That investigating agencies, such as IBAC and the Victorian
Ombudsman, make greater use of a range of digital forms of communication, such as
online videos, to explain the protected disclosure regime to the public service and the
public generally.

7.2.2 Consolidate the protected disclosure provisions in a single Act?

Monash University argued that all the provisions related to protected disclosures
in legislation—such as the IBAC Act 2011 (Vic), Victorian Inspectorate Act

2011 (Vic), Victoria Police Act 2013 (Vic) and the Ombudsman Act 1973 (Vic)—
should be consolidated in the PD Act 2012 (Vic).8 The University submitted
that, before the introduction of the PD Act 2012 (Vic), they only had to deal with
one ‘very compact little Act,” the Whistleblowers Protection Act 2001 (Vic).8%¢
However, even when the Whistleblowers Protection Act 2001 (Vic) was in force the
University would have had to at least understand the Ombudsman Act 1973 (Vic)
as well.

853 Department of Justice and Regulation (Victoria), Access to Justice Review: Volume 1 report and
recommendations (August 2016), Chapter 2; VLAF, VLAF Online Legal Information Guidelines
<www.victorialawfoundation.org.au/vlaf-online-legal-information-guidelines>.

854 See, for example, Consumer Affairs Victoria, Consumer scams: Stevie’s scam school <www.consumer.vic.gov.au/
resources-and-education/scams/consumer-scams>; Energy and Water Ombudsman Victoria, Trouble paying a
bill? <www.ewov.com.au/resources/videos>.

855 Ms Glenda Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing,
Melbourne, 23 May 2016.

856 Ms Glenda Beecher, Deputy General Counsel, Office of the General Counsel, Monash University, Closed Hearing,
Melbourne, 23 May 2016.
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This illustrates that it is not at all unusual in Australia to have different pieces of
legislation governing integrity, investigative and oversight agencies together with
a whistleblower protection Act.8’

In part this is because the objectives, functions and investigative and oversight
powers of such bodies are not only concerned with whistleblower disclosures.

A comparison may be made with the criminal law in which different Acts
establish courts, provide for offences and sentencing, and prescribe the relevant
procedures. It would be an unusual step to try to incorporate all of the provisions
relating to protected disclosures in the one Act, and it would make the PD Act
2012 (Vic) a much larger volume. No other Australian jurisdiction has done this
and the Committee received evidence from only one stakeholder to do so.

FINDING 8: That all the legislative provisions relating to the protected disclosure
scheme should not be consolidated into a single Act.

However, while the Committee does not believe that there should be wholesale
consolidation of all the provisions relating to the PD Act 2012 (Vic), efforts should
be made to reduce the number of internal and external cross-references within it.

An internal cross-reference is a reference in one section of the PD Act 2012 (Vic) to
another section of the Act. In some cases, it would be better to simply reproduce
the substance of the cross-referenced section in the relevant provision. For
example, in the definitions section (section 3) of the PD Act 2012 (Vic), readers are
told that ‘police complaint disclosure has the meaning given by section 5.’ The
reader then has to go to section 5 to find out what it means.

External cross-references are references in provisions of the PD Act 2012 (Vic)

to other legislation. The definition of ‘public body’ in the PD Act 2012 (Vic) is an
example of the complexities that can arise through external cross-references.
Section 6 of the PD Act 2012 (Vic) provides, in part, that ‘a public body means ...
a public body within the meaning of section 6 of the Independent Broad-based
Anti-corruption Commission Act 2011..." Section 6(1) of the IBAC Act 2011 (Vic)
provides, in part, that public body ‘means ... (a) a public sector body within the
meaning of section 4(1) of the Public Administration Act 2004.’ The reader has
thus already consulted three pieces of legislation and the journey to find out the
meaning of ‘public body’ is not yet over. Therefore, in this instance it would be
preferable if the meaning of ‘public body’ were relevantly laid-out in section 6 of
the PD Act 2012 (Vic).

Reducing the number of internal and external cross-references in the PD Act
2012 (Vic) would make the Act less difficult to understand and navigate, though
it would require the careful attention of parliamentary counsel to achieve the
best outcome.

857  See, for example, selected legislation in the following jurisdictions: Commonwealth: Public Interest Disclosure
Act 2013, Ombudsman Act 1976; Australian Capital Territory: Public Interest Disclosure Act 2012, Ombudsman
Act 71989; New South Wales: Public Interest Disclosures Act 1994, Independent Commission Against Corruption
Act 1988, Ombudsman Act 1974; South Australia: Whistleblowers Protection Act 1993, Independent Commissioner
Against Corruption Act 2012, Queensland: Public Interest Disclosure Act 2010, Crime and Corruption Act 2001,
Ombudsman Act 200T; Western Australia: Public Interest Disclosure Act 2003, Corruption, Crime and Misconduct
Act 2003.
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RECOMMENDATION 21: That the Victorian Government consult with the Office of the
Chief Parliamentary Counsel in order to reduce, where practicable, the number of internal
and external legislative cross-references in the PD Act 2012 (Vic).

7.2.3 Amend the PD Act 2072 (Vic)?

As demonstrated throughout this report, the Committee considers that the best
approach is to selectively amend the PD Act 2012 (Vic) to correct any weaknesses
and meet relevant best-practice principles. While the Act meets many of the
relevant best-practice principles for whistleblowing protection legislation, the
Committee has identified some ways in which can be improved.

Regarding the coverage of the PD Act 2012 (Vic), the Committee has
recommended that bodies who receive substantial public funding be defined
under the law as public bodies about which disclosures may be made. This

will ensure that people who disclose about such bodies will not be artificially
excluded from protection as long as they meet the other requirements of the

PD Act 2012 (Vic). It will also help meet the aims of accounting for the use of
public funds, addressing wrongdoing and protecting whistleblowers in a complex
environment in which there are overlaps between the public and private sectors.

The Commiittee received evidence that the PD Act 2012 (Vic) is sometimes
complex and difficult to navigate. In particular, the Committee recognised that
the process of making a disclosure of information to the correct body could be
difficult. To address this issue, the Committee has recommended improvements
to the design of the legislation and simplification of the processes for making

a disclosure. In relation to misdirected disclosures, the Committee has also
recommended that, with some exceptions, IBAC be authorised to assess as a
possible protected disclosure complaint any notification of a disclosure, whatever
its source.

With regard to the system of the referral of protected disclosure complaints for
investigation, the Committee considers that it is too restrictive. In response, the
Committee has recommended that the Victorian Ombudsman, an experienced
complaints-handling body, be authorised to refer protected disclosure complaints
to other, more appropriate, bodies for investigation provided the discloser is
protected from reprisals and it monitors and oversees the investigation.

One of the key purposes of the PD Act 2012 (Vic) is the protection of
whistleblowers against the harm of reprisals in response to their disclosures, or
suspected disclosures. Presently the discloser must prove that their disclosure
was a ‘substantial reason’ for any detrimental action they have suffered. The
Committee received evidence, including from the IBAC Commissioner and the
Victorian Ombudsman, that this threshold is too high. The Committee agrees and
has recommended that the ‘substantial reason’ requirement be removed from

the Act.

Another key objective of the PD Act 2012 (Vic) is ‘to provide for the confidentiality
of the content of ... disclosures and the identity of persons who make those
disclosures (s 1).” While the Committee found that the confidentiality provisions
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generally meet the relevant best-practice principles, and strike the right balance
between the protection of disclosers and investigative requirements, they

are complex at times. This has been recognised by the IBAC Commissioner,

Mr Stephen O’Bryan QC:

A number of the confidentiality provisions employ language that is difficult

to understand. Many of the provisions are also written in a way that requires
cross-referencing of other provisions to determine whether a particular restriction
or exception applies. This makes the legislation difficult to follow, particularly for
lay persons. Simplifying the language, or including notes and examples, may help
address some of these issues.858

Taking this evidence into account, the Committee has therefore recommended
that the confidentiality provisions be simplified and clarified so that it will be
easier to understand and comply with.

Given that many whistleblowers will be mistreated as a result of making a
disclosure, the Committee recognises the need for adequate compensation.
While on paper the compensation remedies under the PD Act 2012 (Vic) meet
best-practice principles, the Committee recognises that taking legal action can be
costly and uncertain. The Committee also understands that access to affordable
legal advice and representation can be an issue for some whistleblowers. The
Committee has therefore recommended that the PD Act 2012 (Vic) be amended

to provide that, generally, a court would not award costs against a whistleblower
taking an action in tort for compensation provided their claim is not vexatious
and they have conducted the litigation reasonably.

In addition to the existing compensation remedies, the Committee has
recommended that the Victorian Government provide financial assistance

to whistleblowers to cover their reasonable legal and career-transition costs.
Covering reasonable career-transition costs, such as appropriate education and
training, will help whistleblowers who can no longer work in their chosen career.

The Committee believes that making the recommended amendments—along
with enhancements to the design of the legislation and better information for
the public to explain it—will improve the content and operation of the PD Act
2012 (Vic) for disclosers, the public sector and investigating agencies.

A new title for the PD Act 2012 (Vic)?

The Committee received some evidence in support of changing the title of the
PD Act 2012 (Vic) so that it includes an explicit reference to the ‘public interest.’
Another issue the Committee has considered is whether the title should make
reference to ‘whistleblower protection’ or similar terms.

858 Mr Stephen O’Bryan QC, Commissioner, IBAC, Correspondence, 28 April 2017.
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7.3.1 Replace ‘Protected Disclosure’ with ‘Public Interest Disclosure’
in the title?

The title of an Act, while it does not have any legal effect, plays a role in
communicating clearly to the public what the Act is about as well as its purposes.
It can also help a member of the public find the Act, typically when using an
internet search engine.

Professor A J Brown recommended the title Public Interest Disclosure Act on
the basis that it better communicates the ‘public interest component’ of the
legislation than ‘protected disclosure’ does:

There are ways that the legislation can strike the balance in terms of the articulation
of what types of wrongdoing amount to public interest disclosure, and that is why
‘public interest disclosure’ is a better term than ‘protected disclosure’ for a start.8°

Similarly, the Accountability Round Table submitted that the Public Interest
Disclosure Act would better reflect ‘the primary purpose ... [of] supporting
disclosures made in the public sector and ensuring that public officers who
discharge their fiduciary duties by raising concerns about maladministration and
misconduct are not discouraged and receive due compensation ...’86° This view
was largely supported by Whistleblowers Australia:

At the heart of all whistleblowing is the public interest. That is why whistleblowers
are propelled to do it ... And increasingly, across many, many jurisdictions ‘public
interest whistleblowing’ is being harnessed as a term to describe what those
legislated systems are all about, although ‘whistleblowing’ will always be the
generic term.88

Most whistleblower protection Acts in Australian jurisdictions have ‘public
interest’ in their titles (see Table 7.2)

Table 7.2 Titles of whistleblower protection legislation in Australian jurisdictions
Jurisdiction Title of Act
Commonwealth Public Interest Disclosure Act 2013 (Cth)
Australian Capital Territory Public Interest Disclosure Act 2012 (ACT)
New South Wales Public Interest Disclosures Act 1994 (NSW)
Northern Territory Public Interest Disclosure Act (NT)
South Australia Whistleblowers Protection Act 1993 (SA)
Queensland Public Interest Disclosure Act 2010 (Qld)
Tasmania Public Interest Disclosures Act 2002 (Tas)
Victoria Protected Disclosure Act 2012 (Vic)
Western Australia Public Interest Disclosure Act 2003 (WA)

859 Professor A J Brown, Professor of Public Policy and Law, Centre for Governance and Public Policy, Griffith
University, Closed Hearing, Melbourne, 21 March 2016.

860 Accountability Round Table, Submission, 4 May 2016.
861 Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Closed Hearing, Melbourne, 20 June 2016.

Improving Victoria’s whistleblowing regime: a review of the Protected Disclosure Act 2012 (Vic) 175



Chapter 7 Conclusion: improving Victoria’s whistleblowing protection regime—reform and education

176

However, the Committee considers that it is essential to understand the
legislative context of jurisdictions where the phrase ‘public interest’ is used in the
title of an Act. With the exception of Tasmania, these jurisdictions have ‘objects’
or ‘purposes’ and/or definitional sections which include the public interest.
Further, ‘public interest disclosure’ is used in these jurisdictions as the term for a
disclosure that is protected under the Act.862

In contrast, throughout the PD Act 2012 (Vic) the terms ‘protected disclosure’ and
‘protected disclosure complaint’—not ‘public interest disclosure’—are used. The
phrase ‘public interest’ is not used in the ‘Purposes’ section of the Act, nor in the
‘Definitions’ section of it. Of course, self-evidently, lawful disclosures that expose
improper conduct in Victoria’s public sector are in the public interest. This is
reflected in section 1 of the PD Act 2012 (Vic), which provides, in part, that

The purposes of this Act are—
(a) toencourage and facilitate disclosures of—
(i) improper conduct by public officers, public bodies and other persons; and

(ii) detrimental action taken in reprisal for a person making a disclosure under
this Act ...

Moreover, the approach of the PD Act 2012 (Vic) is consistent with the Victorian
Government’s emphasis on the importance of protecting whistleblowers when
it introduced the Protected Disclosure Bill 2012 (Vic) into parliament. In his
second-reading speech, the Minister responsible for establishing IBAC stated
that:

The coalition government’s sweeping reform of Victoria’s integrity system includes a
new scheme for protecting people who make disclosures about improper conduct in
the public sector—the Protected Disclosure Bill 2012 ... It is vital that those who out
wrongdoers are protected, and are encouraged to do so, bolstered with the knowledge
that there is legislative protection against reprisal and immunity from liability.863

Given that the PD Act 2012 (Vic), the Protected Disclosure Regulations 2013 (Vic),
and indeed all the procedures, guidelines and public information about the
scheme use the term ‘protected disclosure,” it would be confusing to change

the title of the Act to the Public Interest Disclosure Act. It would risk causing
confusion among public sector bodies and the general public who are becoming
increasingly familiar with the current terminology in the Act.

FINDING 9: The Protected Disclosure Act 2012 (Vic) should not be changed to include
the words ‘public interest.

862 See Public Interest Disclosure Act 2013 (Cth) ss 6-8; Public Interest Disclosure Act 2012 (ACT) ss 6-7; Public
Interest Disclosures Act 1994 (NSW) s 3; Public Interest Disclosure Act (NT) ss 3-4; Public Interest Disclosure Act
2070 (Qld) ss 3, 11; Public Interest Disclosure Act 2003 (WA) ss 3, 5. In contrast, the Public Interest Disclosures
Act 2002 (Tas) uses both ‘protected disclosure’ and ‘public interest disclosure’—see, for example, sections 14
(‘protected disclosure”) and 30 (‘Determination by the Ombudsman of disclosure as a public interest disclosure”).

863  Victoria, Parliamentary Debates, Legislative Assembly, 14 November 2012, Volume 506, 4984 (Andrew Mclntosh,
Minister for Responsible for the Establishment of an Anti-corruption Commission).
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7.3.2 Include a reference to ‘whistleblower protection’ in the title?

The Committee has received evidence that there is much greater recognition
by the public of the terms ‘whistleblower,” ‘whistleblowing’ and ‘whistleblower
protection’ than there is of technical legal terms like ‘disclosure’ and ‘protected
disclosure.®¢* But the Committee also notes the issue of whether the term
‘whistleblower’ and similar terms have negative connotations associated with
‘dobbing,” disloyalty and being a ‘troublemaker.’

In 1994, a Senate committee concluded that ‘a fundamental shift in Australian
values and ethics is necessary to overcome the stigma and trauma associated
with whistleblowing.’®%> However, progress has been made since then. While
negative connotations persist to some degree, there has been much progress in
how Australian society perceives whistleblowers. The WWTW study, for example,
demonstrates that there is considerable support for whistleblowers and that they
are usually loyal and conscientious employees.®¢ The WWTW study reported
that the attitudes towards whistleblowers have become more positive within the
public sector:

The survey data reveal, however, that the role of whistleblowing has already achieved
widespread acceptance in basic ways in most agencies and for most case-handlers
and managers ... The assumption that whistleblowing has positive effects in bringing
wrongdoing to light ... is borne out in much of the attitudinal and opinion data
collected in the surveys ...

According to the employee survey, far from being rejected as ‘dobbing’ or an act of
peer or corporate disloyalty, the reporting of wrongdoing by staff appears to be highly
valued by the bulk of employees.2¢’

Similarly, Dr Suelette Dreyfus of the University of Melbourne told the Committee
some of the results of a large survey study she and her colleagues completed:

Alarge majority of Australians (81%) consider it more important to support
whistleblowers for revealing serious wrongdoing in organisations, even if they reveal
inside information, than to punish them for revealing the information (9%), with 10%
unable to say ...

A similar large majority (82%) consider it fairly or highly acceptable for someone to
blow the whistle on people in charge of an organisation ...868

864 Ms Cynthia Kardell, National President, Whistleblowers Australia Inc, Closed Hearing, Melbourne, 20 June 2016;
Ms Christine Howlett, Director Prevention and Communication, IBAC, Closed Hearing, Melbourne,
24 October 2016.

865 Commonwealth, /In the public interest (1994) xiii.

866 ‘Summary’ in Brown, Whistleblowing in the Australian public sector xxiii-xxiv.

867 A JBrown, Evalynn Mazurski and Jane Olsen, ‘The incidence and significance of whistleblowing’ in Brown,
Whistleblowing in the Australian public sector (ANU E Press, 2008) 25, 41-2.

868 Dr Suelette Dreyfus, Lecturer, Department of Computer and Information Systems, University of Melbourne,
Submission, 2 May 2016, citing the World Online Whistleblowing Survey Stage 1 Results Release (University
of Melbourne, Griffith University and Newspoll, 6 June 2012). See also ‘UK public attitudes to whistleblowing’
(University of Greenwich and ComRes, 15 November 2012).
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Dr Dreyfus told the Committee that

The public’s support for protection of whistleblowers is strong. This is not only true
in Australia but other countries as well, particularly places that Australia might look
to for comparison such as the UK ...86°

The Committee also notes that the terms ‘whistleblowing’ and ‘whistleblower’ are
widely used in the academic literature®’® and, more importantly, by the leading
NGOs and advocacy organisations that have contributed to the development

of best-practice principles and debates about how to effectively protect people
who expose wrongdoing. For instance, Public Concern at Work, Transparency
International, Blueprint for Free Speech, the Government Accountability

Project (GAP) and Whistleblowers Australia all use these terms.®”' International
organisations such as the UN and intergovernmental organisations such as the
G20 also use them.872

Since terms such as ‘whistleblower’ are much more familiar to the general public
than terms such as ‘protected disclosure,” the Committee believes it would be
beneficial to include a reference to whistleblowing in the title of the PD Act

2012 (Vic). Negative connotations associated with whistleblowing are lessening,
and the inclusion of a reference to whistleblowing in the Act will not only better
communicate to members of public what the legislation is about, but will also
help challenge any remaining prejudices.

An additional benefit of including a reference to whistleblowing in the Act is
that the legislation will be better known and much easier to find using internet
search engines. For example, when you ‘Google’ for ‘whistleblower northern
territory’ the result at the top of the page is “The Office of the Commissioner
for Public Interest Disclosures.’ Inventively, the url for the Commissioner is
‘blowthewhistle.gov.au.’

Therefore, given these benefits, the Committee believes the title of the PD Act
2012 (Vic) should be changed to include a reference to whistleblowing protection.

RECOMMENDATION 22: That the title of Victoria’s protected disclosure legislation be
changed to the Protected Disclosure (Whistleblower Protection) Act 2012 (Vic).

869 Dr Suelette Dreyfus, Lecturer, Department of Computer and Information Systems, University of Melbourne,
Submission, 2 May 2016.

870 See, for example, Brown, Whistleblowing in the Australian public sector; A J Brown et al (eds), International
handbook on whistleblowing research (Edward Elgar, 2014); J Bowers et al, Whistleblowing: law and practice
(2nd ed, Oxford University Press, 2012).

871  See Public Concern at Work <www.pcaw.org.uk>; Transparency International, Alternative to silence:
whistleblowing practice in 10 European countries (2009) <www.transparency.org/whatwedo/publication/
alternative_to_silence_whistleblower_protection_in_10_european_countries>; Blueprint for Free Speech
<blueprintforfreespeech.net>; Government Accountability Project <www.whistleblower.org>.

872  UN Ethics Office, Protection against retaliation: protecting the whistleblower <www.un.org/en/ethics/protection.
shtml>; G20 Anti-corruption Action Plan, Protection of whistleblowers: study on whistleblower protection
frameworks. Compendium of best practices and guiding principles for legislation (no date).
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7.4 Concluding remarks

The Committee has received evidence from a wide range of experts and
stakeholders, including heads of investigating agencies such as IBAC,

the Victorian Ombudsman and the VI, as well as public sector bodies and
whistleblowers. This evidence has reinforced the importance of whistleblowers to
an effective democracy and to ensuring honest, accountable and efficient public
administration.

The evidence has shown that a substantial proportion of whistleblowers

suffer mistreatment as the result of making a disclosure. The PD Act 2012 (Vic)
recognises that protecting disclosers is vital, both to prevent harm and loss and to
help to ensure that people have the confidence to report wrongdoing in the public
sector in the first place.

This Review of the PD Act 2012 (Vic) has found that while in many respects it
meets relevant best-practice principles it falls short in some areas. For example,
the threshold for proving a reprisal is too high, the meaning of ‘public body’
needs to be clarified, the issue of misdirected disclosures needs to be addressed
and selected provisions should be clarified and simplified.

However, the Committee does not consider that the PD Act 2012 (Vic) needs to be
repealed and replaced with new legislation. Judicious amendment of the Act will
improve it significantly. The Committee also recognises that the design of the Act
can be enhanced to make it easier to understand and navigate.

Moreover, the Committee understands that many people and bodies will depend
more on information and education explaining the Act than on the Act itself.
IBAC, the Victorian Ombudsman and a range of other public sector bodies have
already produced excellent plain-language resources for the public. There is
scope, however, to enhance digital resources that explain the legislation.

The PD Act 2012 (Vic) plays an essential part in encouraging Victorians to come
forward to report improper conduct in the public sector. The Committee is
confident that the Act can be fine-tuned to further encourage lawful disclosures
about improper conduct in the public sector and to protect, compensate and
support those who do so.

Adopted by the Independent Broad-based Anti-corruption Commission
Committee

55 St Andrews Place
East Melbourne 3002
24 May 2017
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Name Position Organisation

Ms Cynthia Kardell National President Whistleblowers Australia Inc (via
teleconference)

Mr Rob Spence Chief Executive Officer

General Counsel and Corporate Municipal Association of Victoria

Ms Alison Lyon Secretary

15 August 2016—Melbourne: public hearing

Name Position Organisation

Research Fellow, Department of

Dr Suelette Dreyfus Computing and Information Systems

University of Melbourne

24 October 2016—Melbourne: closed hearing

Name Position Organisation

Mr Stephen O’'Bryan QC~ Commissioner

Mr Alistair Maclean Chief Executive Officer Independent Broad-based

Anti-corruption Commission
Director, Prevention and

Ms Christine Howlett L
Communication

6 February 2017—Melbourne: closed hearing

Name Position Organisation

Mr Brian Hood

20 February 2017—Melbourne: closed hearing

Name Position Organisation

Ms Karen Burgess
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Appendix 3

List of withesses appearing at
closed hearings in Sydney

16 May 2016—Sydney

Name Position Organisation
Hon Megan Latham Commissioner Independent Commission Against
Mr Roy Waldon Solicitor to the Commission Corruption

Prof John McMillan AO Acting Ombudsman

Deputy Ombudsman, Public

Mr Chris Wheeler Administration Division

Mr Michael Gleeson . S
Compliance Division

Deputy Ombudsman, Police and

Ms Prem Aleema Executive Officer

New South Wales Ombudsman
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Appendix 4
List of informal meetings

conducted during overseas
study trip 2016

19 September 2016—Vienna, Austria

Name

Position

Organisation

Mr Dimitri Vlassis

Chief, Corruption and Economic
Crime Branch

Ms Brigitte Strobel-Shaw

Chief, Conference Support Section,
Corruption and Economic Crime
Branch

Ms Candice Welsh

Chief, Implementation Support
Section, Corruption and Economic
Crime Branch

United Nations Office on Drugs and
Crime (UNODC)

21 September 2016—Paris, France

Name

Position

Organisation

Ms France Chain

Senior Legal Analyst, Anti-corruption

Division

Organisation for Economic Cooperation
and Development (OECD)

23 September 2016—London, United Kingdom

Name

Position

Organisation

Mr Jack Mitchell

Barrister

29 September 2016—Riga, Latvia

Name

Position

Organisation

Mr Miklos Marschall

Deputy Managing Director (Berlin)

Mr Janis Volberts

Executive Director (Latvia)

Mr Valdis Liepin$

Chairman of the Board (Latvia)

Ms Liene Gatere

Deputy Director (Latvia)

Transparency International
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Appendix 4 List of informal meetings conducted during overseas study trip 2016

5 October 2016—Hong Kong, China

Name Position Organisation
Mr Eric W T Tong Assistant Director
Mr Ken Ho Assistant Director, Administration
Senior Liaison Officer, International Independent Commission Against
Mr Chris Lai and Mainland (Operational) Liaison Corruption (ICAC)
Section

Principal Investigator, Internal

Ms Joey To Investigation & Monitoring Group
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Extract of proceedings

The Committee divided on the following questions during consideration of this
report. Questions agreed to without division are not recorded in these extracts.

Committee Meeting - 8 May 2017
Chapter 3, page 79
Motion: That Finding 3 as amended stand part of the Executive Summary.

FINDING 3: That the Victorian Parliament’s system for handling disclosures in
accordance with the PD Act 2012 (Vic) should be amended so that a protected
disclosure regarding an MP can be made directly to IBAC.

Moved: Mr Hibbins

The Committee divided.

Ayes 1 Noes 5

Mr Hibbins Mr Wells
Ms Thomson
Mr Ramsay
Mr Richardson
Ms Symes

Defeated.

Motion: That Finding 3 stand part of the Executive Summary.

FINDING 3: That the Victorian Parliament’s system for handling disclosures in
accordance with the PD Act 2012 (Vic) should remain as it is. In particular, the
present discretion of a Presiding Officer to notify a possible protected disclosure
to IBAC does not need to be changed.

Moved: Ms Thomson

The Committee divided.

Ayes 5 Noes 1

Mr Wells Mr Hibbins
Ms Thomson

Mr Ramsay

Mr Richardson

Ms Symes

Carried.
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Minority Report

As outlined in Chapter 3, under Victoria’s Protected Disclosure Act 2012, Members of Parliament are
treated differently from other public officials.

| note the evidence the Committee received in support of changing the Protected Disclosure Act
2012 (Vic) so complaints regarding Members of Parliament made directly to IBAC can be assessed as
a possible protected disclosure.

I note the Law Institute of Victoria (LIV) have consistently taken this position when making
submissions regarding Victoria’s anti-corruption system.

In LIV’s Submission to the Attorney-General regarding the Integrity Legislation Amendment Bill 2014
(Vic), dated 13 October 2014, LIV stated:

... under the Protected Disclosure Act, disclosures about Members of Parliament,
including Ministers, must be made to either the Speaker of the Legislative Assembly or
the President of the Legislative Council for the protected disclosure scheme to apply
(under s 19). It is at the discretion of those Presiding Officers as to whether they refer
the disclosures to the IBAC for determination as to whether the disclosure is a protected
disclosure complaint (s 21(3)). This contrasts with the mandatory requirement for other
organisations receiving disclosures to notify IBAC (s 21(2)). It is therefore possible that
protected disclosures about improper conduct by Members of Parliament will be
handled only by Parliament, where they are not otherwise made to IBAC. This can be
contrasted with all other entities to which the protected disclosure regime applies,
where disclosures can be made to IBAC in addition to the relevant entity (depending on
which of ss 14 — 18 of the Protected Disclosure Act applies).

The Bill as it stands does not address this issue. It is the LIV’s opinion that the
government’s aim to establish an anti-corruption commission applying to a broad range
of public officials is significantly undermined by this discretion.

The LIV calls for s 19 of the Protected Disclosure Act to be amended to allow disclosures
relating to members of the Legislative Assembly and Legislative Council to be made to
IBAC (p.6).

Comment

Section 19 of the Protected Disclosure Act 2012 (Vic) acts as a barrier for whistleblowers to come
forward with complaints regarding Members of Parliament and weakens Victoria’s integrity regime.

Recommendation

The Protected Disclosure Act 2012 (Vic) be changed so complaints against Members of Parliament
made directly to IBAC can be assessed as protected disclosures.

Sam Hibbins MP

Member for Prahran






