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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2022 one penalty unit equals $184.92)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Building, Planning and Heritage Legislation Amendment
(Administration and Other Matters) Bill 2022
Member
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

21 June 2022
23 June 2022

Summary
The Bill makes amendments to a number of Acts related to building regulation: Building Act 1993,
Architects Act 1991, Domestic Building Contracts Act 1995, Building and Construction Industry Security
of Payment Act 2002, Cladding Safety Victoria Act 2020, Owners Corporations Act 2006, Sale of Land
Act 1962, Surveying Act 2004, Victorian Civil and Administrative Tribunal Act 1998, Planning and
Environment Act 1987 and Heritage Act 2017. The Bill:

Establishes a Building Monitor;



Formalises and strengthens the role of the State Building Surveyor;



Strengthens and improves the governance arrangements of the Architects Registration Board of
Victoria under the Architects Act 1991;



Strengthens information sharing between statutory entities with a role in the building regulatory
framework;



Expands the categories of building practitioners that will require registration;



Enhances the building approvals process by introducing further safeguards to better inform
consumers and provide better assurance of building work compliance;



Strengthens legislative protection of Melbourne’s green wedges;



Supports the introduction of automatic Mutual Recognition in Victoria;



Clarifies the power to issue restricted plumbing work licences;



Amends the distribution of the cladding rectification levy;



Streamlines the endorsement process for a distinctive area and landscape;



Clarifies and improves the operation of the Heritage Act 2017;



Provides for online access to heritage documents and notices and Heritage Council hearings;



Allows for applications to exclude places and objects from the Heritage Register.

Part 2 – Amendment to the Building Act 1993 in relation to the appointment of State Building Surveyor
(SB Surveyor) – Part 3 – Appointment of Building Monitor (Monitor) – Part 4 – Further amendments
Part 2 clarifies that applications to the Building Appeals Board may determine whether an access
provision of the building regulations does not apply or applies with the modification or variations
specified in the application to a building or land on which a building is to be constructed. It must not
be inconsistent with any binding determination of the SB Surveyor. [9,10] It inserts new Division 3 in
Part 12 and provides further for the appointment, objectives, functions and other matters relating to
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the SB Surveyor.1 The SB Surveyor has the power to issue binding determinations relating to technical
interpretation of building and plumbing standards and requirements. [14] The Building Authority may
resolve plumbing disputes including whether there has been compliance with any binding
determination in respect of a provision of the plumbing regulations. [15]
Part 3 provides for the appointment of a Monitor under section 208. It provides for statutory immunity
of a Monitor acting in good faith. [20] It inserts new Division 3A and provides for the appointment,
objectives, functions and other matters relating to the Monitor.2 The Monitor may request information
on notice from specified or prescribed persons relevant to the Monitor’s functions. The Monitor is
prohibited from publishing any personal information or data or commercially sensitive information or
data unless it has been first de-identified. It establishes a Building Monitor Reference Group. The
Monitor must prepare an annual report to advise and make recommendations to the Minister and
publish it on the Monitor’s website. A review of the Monitor must be undertaken within 3 years and
tabled in the Parliament. It provides for information sharing arrangements between various building
agencies. [25,26] It makes further provision for the appointment of members of the Plumbing Advisory
Council. [28] Division 2 makes consequential amendments to other Acts. [29,30]
Part 4 makes further amendments to the Building Act 1993. It inserts various definitions. [31]
Information statements must be given by building surveyors in prescribed circumstances. [32] It
clarifies when a municipal building surveyor must cause an inspection of prescribed building work to
be carried out and provides for different types of inspection. [36] Regulations may be made with
respect to expenses incurred by persons and bodies providing services or work and the timing, manner
and payment of those fees. [36] It makes provision for building manuals. [37] It inserts new sections
44A to 44D which provide for offences relating to the provision of building manuals by applicants for
an occupancy permit for a building on land affected by an owners corporation. [39] It provides for
appeals to the Building Appeals Board against a determination under section 36.3 [42] It substitutes
new section 169D and section 169E to clarify the operation of an offence to carry out work as a building
practitioner unless registered. [43,44] It further amends the Authority’s function to provide, gather or
obtain information to assist the Minister administering the Act. [49] It makes provision for delegation
by the Authority. (See PCA) [50]
It makes further provision for payments of the Cladding Safety Victoria account authorised by the
Minister. [51] It allows the Authority to license a person to carry out particular types of work that fall
1

2

3

2

Note the Second Reading Speech:- ‘The State Building Surveyor (SBS) was established by the Government as an
executive staff member of the VBA to provide authoritative compliance advice, technical guidance and interpretation
of relevant building standards. The Government now seeks to strengthen this role through recognising it in legislation
with statutory objectives and functions… Under this Bill, the SBS will be positioned as the primary source of technical
expertise and guidance for the building and plumbing industries. The SBS will encourage improvements to regulatory
oversight and practices within these industries, with a particular focus on the building surveying profession and councils.
The SBS will have the power to issue binding determinations relating to technical interpretation of technical building
and plumbing standards and requirements. Industry practitioners will be required to ensure that they carry out building
work or plumbing work or exercise particular functions in accordance with any relevant binding determination.’
Note the Second Reading Speech:- ‘The Building Monitor will be a statutory appointment made by the Governor in
Council who will advise the Minister for Planning on systemic issues and risks facing domestic building consumers.
The Building Monitor will also collect and analyse information and data to identify issues facing domestic building
consumers and work collaboratively with building system entities to improve the coordination of information and better
target support services. Most significantly, the Building Monitor will publish an annual Building Consumer Issues Report
that will identify critical issues within the building sector.’
New section 36(1)(c) provides:
36 Municipal building surveyor must cause an inspection of building work
(1) On being requested by a relevant council under section 35C(2) to inspect building work of a class referred to in
section 35C(1), the municipal building surveyor must, within a prescribed period of time after the request—
…
(c) determine whether any item of building work or related documentation inspected is non-compliant with
any prescribed standard or requirement that applies to that building work, including any binding
determination that applies to the standard or requirement;
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within a class or classes of plumbing work in certain specified circumstances. [52] The Authority may
request in writing information from a licensed plumber which is required for the Register of
Plumbers. [54] It provides for information sharing arrangements with the Authority. [57] Regulations
may be made by the Governor in Council with respect to building manuals. [58]
Part 5 – Amendments – automatic mutual recognition – Part 6 – Amendment of Architects Act 1991 –
Part 7 – Amendment in relation to notices – and publication and inspection of documents – Part 8 –
Further amendments in relation to exclusion determinations – Part 9 – General amendments – Part 10
– Amendments to the Planning and Environment Act 1987
Part 5 makes provision for automatic mutual recognition of interstate registered building practitioners
pursuant to the national scheme.4 [68-85] Part 6 makes further provision for the governance and
appointment of persons to the Architects Board by the Governor in Council on the recommendation
of the Minister. [86-95] The Architects Board must prepare a 4 year strategic plan for the Minister’s
approval. It must report on its progress in implementing its strategic plan in its annual report. [98] It
makes further provisions for the issue of a certificate of registration to a person who has been
registered by the Architects Board as an architect. [98-103] It makes further provision for details to be
included on the Register of Architects. [103-104]
Part 7 makes amendments to the Heritage Act 2017. The Heritage Act 2017 which contains a number
of notification and publication requirements that certain documents on the Heritage Register and the
Heritage Inventory be made physically available for inspection. Note the Explanatory memorandum:‘The amendments made by this Division provide for the Heritage Council and Executive Director to
comply with these requirements via online publication provided the Heritage Council and Executive
Director continue to facilitate inspections by persons upon request.’ [106] It provides for the public
display of permits which the Executive Director considers that proposed works may harm the cultural
heritage significance of the place or object. [107] A draft World Heritage Strategy Plan must be
available for inspection and published on the Department’s website during the inspection
period. [109,110,112] It inserts new Part 12A which sets out the requirements in relation to publication
and inspection of documents. [113] Division 2 of Part 12 makes a number of amendments to allow the
Heritage Council to conduct hearings electronically. [114-119]
Part 8 amends the Heritage Act 2017. It sets out provisions for an application for an exclusion
determination to the Heritage Director. It amends section 28 to set out the circumstances in which the
Executive Director is prevented from accepting nominations of places and objects for inclusion in the
Heritage Register. Decisions made by the Executive Director are reviewable by Heritage Council.5 (See
new section 36E) [121-123] See also [180,181] Note the Second Reading Speech:Government agencies tasked with delivering major transport projects in Victoria have sought greater
certainty on their obligations under the Heritage Act. Under current legislation, there is a significant risk
that major transport projects will be disrupted or delayed by the receipt of a new nomination after
works have started.

4

5

Note the Second Reading Speech:- ‘The Mutual Recognition Act 1992 (Cth) was amended in 2021 to introduce an
Automatic Mutual Recognition (AMR) scheme to be adopted by all States and Territories. AMR is intended to create a
‘drivers’ licence’ model for occupational licensing, enabling a person to use the occupational licence issued by their
home state to carry out the same activities authorised under it in other participating Australian jurisdictions… The Bill
makes amendments to ensure that important consumer protection requirements that apply to Victorian workers also
apply to workers using AMR to carry out building and plumbing work in Victoria. The changes enable regulators to
regularly check if both Victorian and AMR workers are covered by any required insurance.’
Note the Explanatory memorandum:- ‘The amended section 28 provides that the Executive Director cannot accept a
nomination under this Division if the Executive Director has made an exclusion determination in relation to the place
or object, or part of the place or object, in the preceding 5 years. This restriction will not apply if the Executive Director
receives new information relating to the place or object which the Executive Director considers to be of significance
and was not available to the Executive Director when making an exclusion determination.’
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The Bill will create greater certainty for these projects while maintaining the integrity of the Heritage
Register. This is achieved through a provision that allows agencies to apply to the Executive Director for
a decision that a place or object can be excluded from the Heritage Register. If an exclusion is granted,
agencies will be able to plan projects on this basis over the five-year period that the decision applies.
If an exclusion is granted, agencies will be able to plan projects on this basis over the five-year period
that the decision applies. The integrity of the Heritage Register is maintained by the requirement that
applications for exclusion will only be granted if the Executive Director is completely satisfied that the
places and objects do not and will not meet the threshold for registration. This decision can be reviewed
if significant new information is forthcoming. The robustness of the decision-making process is
supported by allowing the Heritage Council to receive requests to review the decision within the first 28
days.

Part 9 makes various amendments to the Heritage Act 2017 to provide for minor drafting revisions,
and amendments to headings. [126-130] It clarifies the existing powers of the Executive
Director to refuse nomination of a place or object if the Executive Director considers it has no
reasonable prospect of inclusion in the Heritage Register and introduces new notification
requirements. The Executive Director may request further information. [131-137] It sets out the
different types of recommendations the Executive Director may make to the Heritage Council including
recommendations in relation to additional land. [138] It expands the notification obligations of the
Executive Director to owners of objects and additional land. [143-146] It sets out the circumstances in
which the Heritage Council must conduct hearings in relation to recommendations of the Executive
Director. [147-149] It makes provision for the inclusion of additional information on heritage
certificates issued by the Executive Director. [155] It amends section 96 to clarify the operation of
amending permit applications initiated by the applicant. [166] The Executive Director may initiate
amendments to permit applications in circumstances where the Executive Director considers the
amendment would assist with the protection or conservation of the cultural heritage significance of
the registered place or registered object. [167,174]
It establishes a new process for minor permit amendments. [178] It makes further provision for the
determination of reviews by the Heritage Council. It also amends existing section 109 to include
determination of reviews by the Heritage Council to the Minister’s power to call in or refer matter to
VCAT if the review may have a significant effect on the achievement or development of planning
objectives. [180,181] It amends section 119 to expand the range of circumstances in which the
Heritage Council may remove a site from the Heritage Inventory. [186] It makes further amendments
in respect of the Executive Director’s ability to consider and issue consents in relation to archaeological
sites not recorded in the Heritage Inventory. [190] It inserts new sections 124A, 124B and 124C to set
out the process of applying for determining and issuing consent amendments. [191]
Part 10 amends the Planning and Environment Act 1987. It makes provision for green wedge
management plans. [206-209] Note the Second Reading Speech:The Bill… introduces a legislative requirement for municipal councils to prepare and review Green
Wedge Management Plans. Furthermore, the Bill will enable the Minister for Planning to issue directions
in relation to the preparation and content of green wedge management plans, which will provide
improved guidance to councils on the structure, form and content of Green Wedge Management Plans…
Part 3AAB of the PE Act, introduced in 2018 enables the Governor in Council, following the
recommendation of the Minister for Planning, to declare an area of Victoria to be a distinctive area and
landscape. Macedon Ranges, Surf and Bass Coasts and the Bellarine Peninsula have already been
declared under this legislation. This experience has repeatedly shown that it is difficult to prepare,
consult on and obtain the endorsement and approval of a Statement of Planning Policy within the
timeframe specified in the PE Act. The Bill streamlines the process for endorsement by responsible
entities of a Statement of Planning Policy for a distinctive area and landscape.

4
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Comments under the PCA
Broad delegation power – Subdelegation – (section 17(a)(vi), PCA)
Section 199 of the Building Act 1993, an existing delegation provision. Section 199 is set out:(1)

The Authority may by instrument delegate to any person any of its functions except a function
under section 80D or 205M.

(2)

The Authority may by instrument delegate a function under section 80D or 205M to the chief
executive officer of the Authority.

The amendments made by clause [50] expressly provide for subdelegation of delegation powers.
Clause [50] is set out:(1)

The Authority may by instrument delegate to any person any of its functions except a function
under section 80D, 205M or 206(1).

(2)

Despite subsection (1), the Authority may by instrument delegate a function under section 80D or
205M to the chief executive officer or the State Building Surveyor.

(3)

A person to whom a function has been delegated under subsection (1) or (2) (other than the State
Building Surveyor) may subdelegate the function to another person if the instrument of delegation
authorises the subdelegation of that function.

(4)

The State Building Surveyor may subdelegate any function delegated to the State Building Surveyor
under subsection (1) to another person if the instrument of delegation authorises the
subdelegation of that function.

(5)

An authorisation under subsection (3) or (4) may be made subject to any conditions or limitations
that are specified in the instrument of delegation that authorises the subdelegation.

The effect of subclauses (1) and (3) is that the Authority may delegate to any person any of its functions
other than section 80D, 205M or 206(1). That person may further subdelegate the function to another
person if the instrument of delegation authorises the subdelegation of that function. An authorisation
under subclause (3) is subject to any conditions or limitations specified in the instrument of delegation
that authorises the subdelegation.
The Committee notes the broad delegation power of any of the Authority’s functions (other than
section 80D, 205M or 206(1) to any person and the express provision for further subdelegation of
those functions to another person. The Committee refers to Aii of its Practice Note.6 The Committee
will write to the Minister seeking further information as to the expected use of the amended
delegation provision.

Charter Issues
Operation of the Charter – Binding determinations
Summary: The combined effect of clauses 3(3), 5, 6, 8, 9, 10, 11, 12, 14, 16 and 17 may be that the State
Building Surveyor’s interpretations of various technical standards or regulations may bind builders,

6

Scrutiny of Acts and Regulations Committee, Practice Note, 26 May 2014
<https://www.parliament.vic.gov.au/sarc/publications/details/41/142>
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plumbers and some enforcement agencies. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that clause 14, inserting a new section 206E into the Building Act 1993, provides
that ‘[t]he State Building Surveyor may issue a binding determination on the interpretation of a
technical standard or requirement for building work or plumbing work that is prescribed by this Act,
the building regulations or the plumbing laws’.7 The binding determination ‘must not be inconsistent
with’ the Building Act 1993 or its regulations, must be published in the Government Gazette and
expires 10 years after it is issued.
Clause 3(3), amending existing s. 3, provides that any reference in the Building Act 1993 to work having
to be carried out in accordance with the Building Act 1993, building regulations and plumbing laws
must be taken to include the work being carried out in accordance with any binding determination
interpreting those laws. Clause 5, amending existing s. 16, makes it an offence to carry out building
work in breach of a binding determination. Clause 6, amending existing s. 24, requires that permits be
refused to building work that will breach a binding determination. Clauses 8, 9, 10 and 16, amending
existing ss. 160, 160A, 160B & 221ZZO bar the Building Appeals Board and the Victorian Building
Authority from making some decisions inconsistent with binding determinations. Clauses 11, 12 and
17, amending existing ss. 179, 187R & 221ZZZG, provide that a contravention of a binding
determination is a ground for disciplinary action.
The Committee observes that the combined effect of clauses 3(3), 5, 6, 8, 9, 10, 11, 12, 14, 16 and 17
may be that the State Building Surveyor’s interpretations of various technical standards or
regulations may bind builders, plumbers and some enforcement agencies.
Charter analysis
The Statement of Compatibility does not discuss clause 14 or other clauses relating to binding
determinations.
The Committee notes that the Charter s. 32 provides:
So far as it is possible to do so consistently with their purpose, all statutory provisions must be
interpreted in a way that is compatible with human rights.

Charter s. 32 does not specify who must interpret statutory provisions in this way. ‘Statutory
provisions’ are defined to include ‘an instrument made under an Act’ that ‘contains regulations, rules…
orders or schemes’ or ‘is of a legislative character’.8
Conclusion
The Committee will write to the Minister seeking further information as to whether or not:
•

the State Building Surveyor must comply with Charter s. 32 when making binding
determinations; and

•

Charter s. 32 applies to binding determinations made by the State Building Surveyor.

7

The building regulations are regulations to the Building Act 1993 under Part 2 of that Act. The plumbing laws are
provisions of Part 12A of the Building Act 1993, the Gas Safety Act 1997, the Water Act 1989 that regulate the carrying
out of plumbing work.
Charter s. 3(1) (‘statutory provisions’); Interpretation of Legislation Act 1984, s. 38 (‘subordinate instrument’).

8
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Profession, trade or occupation discrimination – Registered building practitioners, architects and
professional engineers cannot be members of the Building Monitor Reference Group
Summary: The effect of clause 25 may be that registered building practitioners, architects and
professional engineers cannot be members of the Building Monitor Reference Group. The Committee
will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 25, inserting a new sub-section 208N(5), provides that the Minister
must not appoint a person to be a member of the Building Monitor Reference Group who ‘is a
registered building practitioner, an architect who is registered under the Architects Act 1991 or an
endorsed building engineer’, or who ‘in the opinion of the Minister, has a conflict of interest’.
The purpose of the Building Monitor Reference Group is ‘to provide information and advice to the
Building Monitor concerning systemic issues and other matters facing, or experienced by, domestic
building affected parties’. A building practitioner is a building surveyor, building inspector, quantity
surveyor, building consultant, building designer, builder, temporary structure erector, site supervisor
or project manager. A building engineer is a professional engineer.
The Committee observes that the effect of clause 25 may be that registered building practitioners,
architects and professional engineers cannot be members of the Building Monitor Reference Group.
Charter analysis
The Statement of Compatibility does not discuss the Building Monitor Reference Group.
Charter s. 18(1) provides that ‘Every person in Victoria has the right, and is to have the opportunity,
without discrimination, to participate in the conduct of public affairs’. ‘Discrimination’ includes
discrimination on the basis of a ‘profession, trade or occupation’.9
Conclusion
The Committee will write to the Minister seeking further information as to whether or not new subsection 208N(5) of the Building Act 1993 is compatible with every person’s Charter right to
participate in public affairs without discrimination on the basis of their profession, trade or
occupation.

Spent conviction discrimination – Privacy – Register of Plumbers – Register of Architects – Criminal
sanctions
Summary: The effect of clauses 78 and 102 may be that ‘details of any criminal sanctions’ of plumbers
and architects may be recorded on a register. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that clause 78, amending existing s. 221ZZZT of the Building Act 1993, provides
that the Registrar of the Victorian Building Authority must record in the Register of Plumbers (in

9

Charter s. 3(1) (‘discrimination’); Equal Opportunity Act 2010, s. 6(la).
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respect of all people who are licensed or registered by the authority) ‘details of any criminal sanctions
imposed on the person’.
The Committee also notes that clause 102, inserting a new sub-section 16(2) into the Architects Act
1991, provides that the Register of Architects may include ‘details of… any criminal sanction imposed
on an architect’. The criminal sanction must be recorded on the Register as soon as practicable after
the end of any period when an appeal can be brought against the sanction (or the appeal is dismissed)
and must remain on the Register until both five years have passed since the sanction was imposed and
the sanction has ‘ceased to have effect’. Regulations may require or permit the publication of
information in the Register on the Board’s website.
The Committee observes that the effect of clauses 78 and 102 may be that ‘details of any criminal
sanctions’ of plumbers and architects may be recorded on a register. ‘Criminal sanction’ is not defined
for the purposes of either register.10
The Committee notes that a ‘criminal sanction’ may include a ‘spent conviction’; that the Victorian
Building Authority may be a ‘law enforcement agency’ that is permitted to obtain records that include
spent convictions from Victoria Police; and that an architect may be required to comply with a request
from the Architects’ Board of Victoria for records of a spent conviction.11
Charter analysis
The Statement of Compatibility does not address clauses 78 or 102 or the Registers of Plumbers or
Architects.
The Committee notes that Charter s. 8(2) provides that ‘[e]very person has the right to enjoy their
human rights without discrimination’, including discrimination on the basis of a ‘spent conviction’.12
Charter s. 13(a) provides that a person has the right ‘not to have that person’s privacy… unlawfully or
arbitrarily interfered with’.
Relevant comparisons
Existing s. 175 of the Building Act 1993 provides that the Register of Building Practitioners may include
‘details of… any criminal sanction imposed on the registered person’. For the purposes of that Register,
‘criminal sanction’ means a conviction or finding of guilt in a criminal proceeding in relation to an
offence under the Building Act 1993 or its regulations or the Domestic Building Contracts Act 1995 or
its regulations, and any penalty imposed for that offence. A registered building practitioner is required
to notify the Victorian Building Authority of any change to the information required to be kept on the
Register. Regulations provide that the Victorian Building Authority may (but not must) publish details
of any criminal sanction on the Register.13

10

11

12
13

8

Existing s. 175A defines ‘criminal sanction’ for the purposes of subdivision 6 of Division 1A of Part 11, which governs the
registration of building practitioners.
Existing s. 21(1) of the Spent Convictions Act 2021 (and see s. 3(1) ‘law enforcement agency’, para (r)); new section 17A
of the Architects Act 1991, inserted by clause 102.
Charter s. 3(1) (‘discrimination’); Equal Opportunity Act 2010, s. 6(pb).
Building Regulations 2018, reg. 256C(2)(a).
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Conclusion
The Committee will write to the Minister seeking further information as to:
•

the meaning of ‘criminal sanction’ in clauses 78 and 102

•

the compatibility of clauses 78 and 102 with the Charter’s rights against discrimination on the
basis of a spent conviction and against unlawful or arbitrary interferences in privacy.
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Crimes Legislation Amendment Bill 2022
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

22 June 2022
23 June 2022

Summary
The Bill amends the Crimes Act 1958. The Bill:

Creates a new offence of engaging in grossly offensive public conduct; and



Abolishes the common law offence of outraging public decency;



Amends the Summary Offences Amendment (Decriminalisation of Public Drunkenness) Act 2021
to extend the default commencement date for 12 months to 7 November 2023 due to COVID19 causing significant delays in the implementation and trial of health-based response to public
drunkenness.

Part 2 – Amendment of Crimes Act 1958 – Part 3 – Amendment of Summary Offences Amendment
(Decriminalisation of Public Drunkenness) Act 2021
It inserts new section 195J and abolishes the common law offence of outraging public decency. It
inserts new sections 195K, 195L and creates a new offence of engaging in grossly offensive public
conduct. A person who commits an offence is liable to level 6 imprisonment (5 years maximum).
Subsection (5) of new section 195K sets out the defences available.14 The consent of the Director of
Public Prosecutions is required for a prosecution of the offence.15 [4] Note the Second Reading
Speech:The Bill creates a new statutory indictable offence in the Crimes Act 1958 of engaging in conduct that is
grossly offensive to community standards of acceptable conduct… The new offence will replace the
outdated and uncertain common law offence of outrage public decency, which will be repealed by the
Bill…
The new offence applies to conduct occurring in public places as defined in the Summary Offences Act
1966. This definition includes, for example, parks, roads, sports grounds and public transport. It also
adopts a ‘catch-all’ that captures any public place. While this definition is broad it does not clearly
include non-government schools or post-secondary education institutions, while government schools
are expressly listed. To ensure grossly offensive conduct in educational settings is consistently captured,
the Bill extends the public place definition for this offence, which is consistent with the approach in the
recent Nazi Symbol Prohibition Bill.
Conduct occurring in a private place, such as the home and other private spaces, is generally excluded
from the scope of the new offence. However, the new offence also applies to private conduct that has
been seen or heard by a person in a public place. This recognises that a person who is in a public place
might be exposed to grossly offensive conduct occurring in private places. For example, a person
committing a grossly offensive act in the foyer of a private building (that is not within the Summary
Offence Act definition) could still be captured by the offence if it was seen or heard by a person in a

14

15

10

See new subsection 195K(c):
(5) It is a defence to a charge for an offence against subsection (1) if the accused engaged in the conduct reasonably
and in good faith—
(a) in the performance, exhibition or distribution of an artistic work; or
(b) in the course of any statement or publication made, or discussion or debate held, or any other conduct engaged
in, for—
(i) a genuine political, academic, educational, artistic, religious, cultural or scientific purpose; or
(ii) a purpose that is in the public interest; or
(c) in making or publishing a fair and accurate report of any event or matter of public interest.
See new section 195L.
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public place, such as where the act can be easily observed through glass panels from the public footpath
outside the building.
Both limbs of the offence are inherently linked to the concept of public places; whether it be that grossly
offensive conduct occurs in a public place or is able to be witnessed by a person in a public place. The
central purpose of the offence is to maintain the dignity and decency of public places. This upholds the
expectation that all people […] can enjoy public places peacefully and without the risk of exposure to
distressing behaviour that causes significant harm.
The new offence will not include conduct that has been seen or heard by a person using electronic
communication. This is because offensive online conduct is already adequately covered by
Commonwealth law through the operation of section 474.17 of the Criminal Code Act 1995, which
relates to using a carriage service to menace, harass or cause offence.

It extends the default commencement date of the Summary Offences Amendment (Decriminalisation
of Public Drunkenness) Act 2021 for 12 months to 7 November 2023. The revised repeal date is
7 November 2024. [5,6] Note the Second Reading Speech:The decision to defer decriminalisation of public drunkenness has not been made lightly. It reflects the
need to establish a suitable, culturally safe health model and to ensure the necessary services are in
place to support people who are intoxicated in public once decriminalisation takes effect.
While significant groundwork has been laid, the impact of the COVID-19 pandemic over the past two
years has meant we are not as far along in establishing the necessary health model as hoped. We want
to get it right in Victoria, and the delay of 12 months is going to enable us to be in the best position to
achieve a successful and enduring transition from a justice-based response to public intoxication, to a
health one.

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Equality – Life – Liberty – Culture – Arrest, fine or imprisonment for public drunkenness
Summary: The effect of clause 5 may be that, from 7 November 2022 to 7 November 2023, a person
may be arrested, fined or imprisoned for being drunk in public. The Committee will write to the
Attorney-General seeking further information.
Relevant provisions
The Committee notes that clause 5, amending existing sub-s. 2(2) of the Summary Offences
Amendment (Decriminalisation of Public Drunkenness) Act 2021, changes the forced commencement
date of that Act from 7 November 2022 to 7 November 2023.
The Summary Offences Amendment (Decriminalisation of Public Drunkenness) Act 2021 repeals
existing ss. 13 to 16 of the Summary Offences Act 1966, which provide:


any person found drunk in a public place is guilty of an offence punishable by a $1500 fine (or a
$750 infringement)



any person found drunk and disorderly in a public place is guilty of an offence punishable by a
$3700 fine (or a $900 infringement and, for a subsequent offence, a $1850 infringement) or
imprisonment for three days and, for a subsequent offence, 1 month.



any such person may be arrested by a protective services officer or police officer (who must
ensure the person is lodged in safe custody.)
11
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any person who, while drunk and in charge of a carriage, horse, cattle or steam engine in a public
place, behaves in a riotous or disorderly manner is guilty of an offence punishable by a $1850
fine or imprisonment for 2 months.

The Committee observes that the effect of clause 5 may be that, from 7 November 2022 to
7 November 2023, a person may be arrested, fined or imprisoned for being drunk in public.
Charter analysis.
The Statement of Compatibility remarks:
The Bill will defer commencement of the Summary Offences Amendment (Decriminalisation of Public
Drunkenness) Act 2021 by one year, to November 2023 to allow for the establishment, trial and
evaluation of a replacement health model, to facilitate a successful and safe transition to a health-based
response to public intoxication.
I wish to acknowledge the legacy of the public drunkenness offences and the disproportionate impact
they have had on Aboriginal and Torres Strait Islander people as well as members of other culturally and
linguistically diverse communities. However, to the extent that the Bill extends the operation of existing
public drunkenness offence provisions in the Summary Offences Act 1966, it is compatible with the
Charter.

The Committee notes that Charter s. 28(3)(a) provides that a ‘statement of compatibility must state…
whether, in the member’s opinion, the Bill is compatible with human rights and, if so, how it is
compatible’.
The Committee observes that the Statement of Compatibility for the bill for the Summary Offences
Amendment (Decriminalisation of Public Drunkenness) Act 2021 remarked:
I consider that the Bill will promote the right to equality before the law by repealing public drunkenness
laws that have continued to be applied disproportionately to certain cohorts, resulting in reduced
contact with the justice system for these cohorts and improved outcomes across a range of indicators…
By reducing the overrepresentation of Aboriginal people in the justice system, decriminalising public
drunkenness will reduce deaths in custody. For these reasons, I consider that the Bill promotes the right
to life and the right to liberty and security. These rights will be further promoted by shifting the approach
to public intoxication from a criminal justice response to a public health response, which prioritises the
safety and wellbeing of people who are intoxicated in public…
I consider that the Bill promotes cultural rights. Decriminalisation of public drunkenness will reduce
contact with the justice system and the work to implement a health model will provide culturally safe
pathways to access social and health support. Better social and health outcomes for Aboriginal people
will also increase enjoyment of distinct Aboriginal cultural rights, including maintaining kinship ties and
connection to land, identity and culture…
A holistic health model is currently being developed and will be implemented state wide to ensure an
effective service response is in place to meet the immediate and long-term health needs of Victorians,
before the repeal of public drunkenness laws comes into effect. The implementation of the holistic
health model alongside repealing the public drunkenness laws will further promote the right to life.

Conclusion
The Committee will write to the Attorney-General seeking further information as to how clause 5 is
compatible with the Charter’s rights to equality, life, liberty, security and culture.
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Firearms Amendment Bill 2022
Member
Jeff Bourman MP
Private Member’s Bill

Introduction Date
Second Reading Date

7 June 2022
22 June 2022

Summary
The Bill amends the Firearms Act 1996 in relation to the Chief Commissioner’s power to categorise
certain firearms. Note the Statement of Compatibility:The Bill seeks to makes amendments to two sections in the Firearms Act 1996 and other consequential
amendments to that act. The amendments will delete the nonsensical provisions relating to a firearms
appearance and subsequent re-categorisation to a higher, more restricted category based on how a
firearm looks rather than its design or function.

Part 2 – Amendment of the Firearms Act 1996
It repeals various definitions and sections 3A and 3B which relate to the temporary or permanent recategorisation of a firearm based on its appearance to a higher category of firearm. [3,4] It contains
transitional provisions. [5]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Mental Health and Wellbeing Bill 2022
Member
Portfolio

Hon Martin Foley MP
Mental Health

Introduction Date
Second Reading Date

21 June 2022
23 June 2022

Summary
The Bill introduces a new legislative scheme for mental health and wellbeing in Victoria based on the
final report16 of the Royal Commission. Note the Second Reading Speech:In March 2021, the Royal Commission into Victoria’s Mental Health System released its final report,
setting out an ambitious 10-year plan to transform the face of mental health and wellbeing services in
Victoria. As I said at the handing down of that report during a historic special sitting of Parliament, we
know that our mental health system is broken, and must be rebuilt from the ground up. The Royal
Commission’s reports gave us the blueprint for delivering the biggest mental health reform in a
generation, ensuring that all Victorians can access the mental health care they deserve.
This Bill is a fundamental part of the reform journey on which we have embarked. It will give effect to
the Royal Commission’s recommendation for a brand-new Mental Health and Wellbeing Act, which is
essential to promote good mental health and wellbeing for all Victorians and reset the legislative
foundations of our mental health and wellbeing system.

The Bill:

restates with amendments, the law relating to the treatment of persons living with mental
illness or experiencing psychological distress; and



reforms the system for the provision of mental health and wellbeing services; and



improves the administration of the system for mental health and wellbeing services; and



establishes the Mental Health Tribunal; and



establishes the Mental Health and Wellbeing Commission; and



establishes the Victorian Institute of Forensic Mental Health; and



establishes the Victorian Collaborative Centre for Mental Health and Wellbeing; and



establishes the Youth Mental Health and Wellbeing Victoria; and



repeals the Mental Health Act 2014 and the Victorian Collaborative Centre for Mental Health
and Wellbeing Act 2021; and



consequentially amend other Acts.

Chapter 1 – Preliminary – Chapter 2 – Protection of rights – Chapter 3 – Treatment and interventions
– Chapter 4 – Compulsory assessment and treatment
The Bill contains a Preamble which recognises the importance of the people of Victoria achieving the
highest attainable standard of mental health and wellbeing. Clause [2] is the commencement
provision. The Committee notes the delayed commencement provision. The Bill will come into
operation on a day or days to be proclaimed or by default on 1 September 2023.17 Chapter 1 contains

16
17

14

Royal Commission into Victoria’s Mental Health System, Final Report <https://finalreport.rcvmhs.vic.gov.au/>.
See Explanatory Memorandum:- ‘Clause 2 is the commencement provision. It provides that the Bill will come into
operation on a day or days to be proclaimed or by default on 1 September 2023, if not proclaimed earlier.
Implementing the Bill will require significant work. Accordingly, the Bill will be supported by an extensive
implementation program conducted by the Department following its passage and prior to commencement.
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various definitions including a broad set of services for the purposes of supporting mental health and
an entity.18 [3,4,7] Clause [12] sets out the objectives. It sets out a statement of recognition and
acknowledgement of treaty process. [13] Parts 1.5 and 1.6 set out mental health and wellbeing
principles and their application. [15-31]
Chapter 2 provides for the protection of rights. [32] Part 2.1 sets out various duties of designated
mental health services for supporting a patient’s rights in relation to an advance statement of
preferences or a nominated support person and providing a statement of rights. [32-40] The Chief
Officer must prepare written protocols for the provision of notifications and publish them on the
Department’s website. [42] It sets out the role of a mental health advocate and provides for an optout register.19 [45,51] Note the Statement of Compatibility:Clause 41 provides for the establishment of a primary non-legal mental health advocacy service provider
and other suitable providers of these services to promote and support the human rights of people
experiencing, or at risk of, compulsory treatment in mental health care. Consumers advocated for the
inclusion of this kind of service in the Bill based on the Independent Mental Health Advocacy Service
provided by Victoria Legal Aid.
Clause 45 provides for non-legal mental health advocates to provide assistance to consumers of mental
health and wellbeing services to enable them to understand and exercise their rights under the Bill,
including to participate in the making of decisions regarding their care. The advocacy model adopted in
the Bill is based on an “opt-out” system, which will ensure that the primary service will be notified of
every consumer that is being compulsorily treated and of other significant events with respect to the
person. Clause 51 provides that the primary non-legal mental health advocacy service provider will
maintain an “opt-out” register to allow people to register their preference not to be contacted by a nonlegal mental health advocacy service provider.

Parts 2.4, 2.5, 2.6 and 2.7 provide for the right to communicate, an advance statement of preferences,
nominated support persons and the right to seek a second psychiatric opinion at any time. The Chief
Psychiatrist must review the treatment of an eligible person within 10 business days. [52,57,67,75,76]

18

19

The implementation program will be complex, but it is essential to the effective operation of the Bill and the important
initiatives contained in it. The implementation program will first involve the development, drafting and making of
supporting— • suites of statutory rules (regulations) and subordinate instruments; and • key non statutory documents
such as guidelines, codes of practice, protocols, memoranda of understanding and circulars.
Development of those documents will be informed by stakeholder engagement including collaboration with the lived
experience community and the mental health and wellbeing workforce.
In addition, the Department's Bill implementation program will require a range of critical business-related activities to
be completed to operationalise the Bill and its supporting subordinate legislation in the most effective way. These
measures include the following— • establishment of new entities; • modification of existing entities; • appointments;
• communications; • training; • information technology changes; • delegations and authorisations; • other essential
operational activities.’
Note the Explanatory memorandum which provides for communications by an entity required under the Act. See
Clause [7]. This clause includes a note that refers to the definition of entity in section 38 of the Interpretation of
Legislation Act 1984 which includes a person and an unincorporated body.
Note the Explanatory memorandum:- ‘Since 2015, the Department has funded Victoria Legal Aid to provide a non legal
representational mental health advocacy service—the Independent Mental Health Advocacy (IMHA) service. IMHA is
not established in legislation… The Bill provides the framework for the development of the opt-out non-legal mental
health advocacy services recommended by the Royal Commission. The providers of these services employ advocates
whose role is to act on instruction of a consumer to provide non-legal assistance to: understand information regarding
their assessment, treatment and care; participate in the making of decisions about assessment, treatment and care;
and understand and exercise their rights. To support an opt-out model, a new obligation will be introduced. Mental
health and wellbeing service providers must notify a mental health advocacy service provider at defined points, such
as when a person is made subject to a temporary treatment order. This will allow a mental health advocate to make
contact with the person to offer support. The Bill includes a specific regulation making power to allow other notification
requirements to be prescribed.’
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Chapter 3 provides for treatment and interventions. [78] Note the Explanatory memorandum:The Royal Commission did not recommend any changes to the requirements for informed consent to
treatment under the Bill. The Bill, accordingly, re-enacts in Chapters 3 and 4, many of the provisions
contained in Mental Health Act 2014 with modifications to simplify and clarify the operation of these
provisions, including the presumption that a person has capacity to give informed consent to receive
mental health treatment or medical treatment. The Bill sets out a process for obtaining informed
consent for treatment for mental illness. This process applies any time a mental health and wellbeing
service provider is seeking a consumer’s informed consent to treatment. It also applies to specific
treatments provided for in the Bill, such as electroconvulsive treatment or neurosurgery, and in relation
to medical treatment for patients on orders under the Bill…
Integral to the recommendations of the Royal Commission, the Bill supports a reduction in the use and
impact of compulsory assessment and treatment and restrictive interventions and for the first time in
Victoria, regulates the use of chemical restraint in mental health services…
New guiding principles for compulsory assessment and treatment and restrictive interventions
recognise that restrictive interventions are not therapeutic and require the impact of their use on the
person to be considered when decisions are made. Additionally, the Bill creates a positive duty on
providers to review each use of restrictive interventions and clarifies and strengthens the monitoring
and reporting requirements associated with their use.
The Bill remakes parts of the Mental Health Act 2014 that deal with electroconvulsive therapy (ECT),
neurosurgery and medical treatment. Although redrafted for clarity and to accord with modern drafting
techniques, the provisions remain substantively the same.

Part 3.2 provides generally for capacity and informed consent. [85-87] The Chief psychiatrist may make
guidelines. [84] Parts 3.3 and 3.4 provide generally for treatment for a patient. [88] Part 3.5 makes
provision for applications to the Mental Health Tribunal. The Mental Health Tribunal may make an
Order for electroconvulsive treatments. The Order may specify up to 12 electroconvulsive treatments
performed with a period of time that does not exceed 6 months. [94-118] The Mental Health Tribunal
must approve all neurosurgery for mental illness. (See Part 3.6) [119-124] Part 3.7 makes provision for
restrictive interventions and their use in designated mental health services. The stated aims are to
reduce their use and ultimately eliminate them.20 [125-131] Use of restrictive interventions must be
authorised and continuously monitored.21 [132-138] Division 3 provides for chemical restraint during
the transport of a person to or from a designated mental health service. [139]

20

21
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Note Restrictive intervention is defined in section 3(1) to mean seclusion, bodily restraint (physical restraint or
mechanical restraint) or chemical restraint. The use of bodily restraint by an authorised person on a person taken into
care and control under Part 5.2 or Part 5.3 is regulated under Part 5.6.
See new section 137:
137 Monitoring of person subject to restrictive intervention
(1) A person who is subject to a restrictive intervention must be monitored in accordance with this section.
(2) A person who authorises the use of a restrictive intervention on a person must—
(a) in the case of a person who is subject to bodily restraint, ensure that the person is continuously observed by a
registered nurse or a registered medical practitioner for the entire period of the restraint; and
(b) in the case of a person who is subject to chemical restraint, ensure that the person is continuously observed by
a registered nurse or a registered medical practitioner for not less than one hour after the chemical restraint is
administered.
(3) A registered nurse or registered medical practitioner must clinically review a person subject to a restrictive
intervention as often as is appropriate, having regard to the person’s condition, but not less frequently than every
15 minutes.
(4) Subject to subsection (5), an authorised psychiatrist must examine a person subject to a restrictive intervention as
often as the authorised psychiatrist is satisfied is appropriate in the circumstances to do so, but not less frequently
than every 4 hours.
(5) If it is not practicable for an authorised psychiatrist to conduct an examination at the frequency that the authorised
psychiatrist is satisfied is appropriate, the person must be examined by a registered medical practitioner when so
directed by the authorised psychiatrist.
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Chapter 4 makes provision for compulsory assessment and treatment of a person. [141-179] Part 4.3
makes provision for court assessment orders. [168] Part 4.4 makes provisions for temporary treatment
orders by an authorised psychiatrist. [180-188] The Mental Health Tribunal must conduct a hearing in
respect of temporary treatment orders and may make a treatment order. [188-200] [189] Note the
Explanatory memorandum:The Royal Commission recommended that the statutory provisions relating to compulsory assessment
and treatment be “simplified and clarified” so that they are no longer the defining feature of Victoria’s
mental health laws. However, no recommendations were made as to specific legislative changes to
achieve this objective.
While the Royal Commission called for a reduction in the use of compulsory treatment and measures to
mitigate against its impact, it did not recommend an end to compulsory treatment, nor any changes to
the criteria for the making of assessment orders, temporary treatment orders or treatment orders.
Accordingly, the compulsory assessment and treatment criteria of the Mental Health Act 2014 are
retained in the Bill awaiting the recommendation of an independent review to undertake a
comprehensive consideration of this issue… The Bill continues to seek to minimise the use and duration
of compulsory treatment to ensure that the treatment is provided in the least restrictive manner
possible through specific criteria for compulsory treatment. As under the Mental Health Act 2014,
treatment orders will operate for a fixed maximum duration. To ensure more timely oversight by the
independent Mental Health Tribunal, the maximum duration of community treatment orders under the
Bill is 6 months, a reduction from 12 months under the Mental Health Act 2014.

Chapter 5 – Mental health crisis response and transport by authorised persons
Recommendation 10 of the Royal Commission’s report proposed that the Victorian Government
“ensure that, wherever possible, emergency services’ responses to people experiencing time-critical
mental health crises are led by health professionals rather than police.”22 Chapter 5 expands the
Mental Health Act 2014 to include additional authorised persons who can take a person into their care
and control for the purpose of arranging examination for a mental health assessment. (This is in
addition to police and protective services.) This provides more flexible options for examination
locations and transport and modernised provisions to afford better protection of people’s privacy and
dignity when being searched.23
It defines an ‘authorised health professional’. This includes a registered paramedic, a registered
medical practitioner employed or engaged by a designated mental health service, an authorised
mental health practitioner24 or a member of a prescribed class of person. [231] Part 5.2 sets out the
powers to take a person into care and control in a mental health crisis.25 An authorised person also
includes a police officer and a protective services officer. [232] Part 5.3 sets out the power of
authorised persons and their obligations when taking a person into care and control for the purposes
of transport. [240-245]

22
23
24

25

Op. cit., Summary and Recommendations, Recommendation 10, p.46. <https://finalreport.rcvmhs.vic.gov.au/>
See the Explanatory memorandum.
See clause 3 Definitions (1) In this Act— authorised mental health practitioner means—
(a) a person who is employed or engaged by a designated mental health service as a—
(i) registered psychologist; or
(ii) registered nurse; or
(iii) social worker; or
(iv) registered occupational therapist; or
(b) a member of a prescribed class of person
Note the Explanatory memorandum:- ‘Clause 228 provides that a power under Chapter 5 of the Bill should, as far as is
reasonably practicable, be exercised by an authorised health professional. If that is not reasonably practicable, it is
intended that the exercise of power be informed by another authorised person who is an authorised health
professional, or the advice of a registered medical practitioner, an authorised mental health practitioner, a registered
nurse or registered paramedic.’
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Part 5.4 sets out the power of authorised persons to enter any premises at which authorised persons
are satisfied on reasonable grounds that the person may be found. [246] Note the Statement of
Compatibility:Clause 246 allows authorised persons to enter any premises (using reasonable force to do so if
necessary) where they are satisfied on reasonable grounds that the person may be found there and to
take that person into their care and control. Two forms that care and control may take are detention
and transportation. Clause 247 allows for the search of a person and clause 248 requires that the search
must be conducted in a way that provides reasonable privacy for the person and must be the least
invasive kind of search practicable in the circumstances and children must be searched in the presence
of a parent or another adult. Clause 249 allows for the seizure of things found during the search of a
person if the authorised person is reasonably satisfied that the thing presents a danger to the health
and safety of the person or another person. Clause 250 allows for the use of bodily restraints on a person
taken into care and control where all reasonable and less restrictive options have been tried or
considered and have been found to be unsuitable, and the use of that restraint is necessary to prevent
serious and imminent harm to the person or another person.

Part 5.5 sets out the power of authorised persons to search, seize and secure. [247-248] Part 5.6 makes
provision for the use of bodily restraint on a person taken into care and control if all reasonable and
less restrictive options have been tried and failed. (Note section 139 provides for the use of chemical
restraint during transport.) [250] Part 5.7 contains general provisions relating to the powers of
authorised persons.
Chapter 6 – Administration – Health Secretary, Chief Officer for Mental Health and Wellbeing, Chief
psychiatrist – Regional mental health and wellbeing boards, Community advisory committees, Regional
multiagency panels, Statewide panel, Authorised psychiatrist
The Bill establishes new entities which underpin the new mental health system as recommended by
the Royal Commission.26 The entities will operate alongside existing bodies to provide robust
governance and oversight.27 Part 6.1 provisions relating to the role and functions of the Health
Secretary. It provides a power of delegation by the Health Secretary.28 (See PCA) [256] It provides for
information sharing between entities and the collection of information by the Health
Secretary. [258,259] A Chief Officer may prepare publish guidelines. An annual report must be
submitted to the Minister. [260,265] It provides for a Chief psychiatrist. [265-294] It provides a power
of delegation by the Chief psychiatrist to specified persons referred to in section 269 or who has
entered into an arrangement with the Health Secretary. [271] The Chief psychiatrist may appoint
authorised officers. [275] Clause [300] sets out confidentiality obligations.
Part 6.4 establishes regional mental health and wellbeing boards on the recommendation from the
Minister by Order of the Governor in Council published in the Government Gazette and sets out their
functions. [305-307] It provides for the appointment of board members and terms and
conditions. [312] Regional mental health and wellbeing boards may establish community advisory
committees. [316] The Chief Officer must appoint regional multiagency panels and members for each
region. The functions are set out. [318-320] The Chief officer must appoint a statewide panel. [324]
The governing body of a designated mental health service must appoint at least one authorised
psychiatrist to support the Chief psychiatrist. [328] It provides a power of delegation of an authorised

26

27
28
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Op. cit., Mental Health and Wellbeing Commission [Recommendation 44, p.80]; Chief Officer for Mental Health and
Wellbeing [Recommendation 45, p.81]; Regional Mental Health and Wellbeing Boards [Recommendation 4, p.40 &
Recommendation 49, p.85].
See the Explanatory memorandum.
Section 42A(1)(aa) of the Interpretation of Legislation Act 1984. The power to delegate does include the power to
delegate that power of delegation.
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psychiatrist to specified persons. It also provides for the delegation of three specified powers relating
to the examination and assessment of a person during an assessment order.29 [329]
Chapter 7 – Mental Health Tribunal
The existing Mental Health Tribunal is maintained to provide independent oversight of compulsory
treatment, electroconvulsive treatment, neurosurgery and leave for security patients amongst
matters. The existing form of provisions under the Mental Health Act 2014 have been retained with
minor changes to assist the Mental Health Tribunal avoid unnecessary delays or cancellation of
hearings.30 It establishes the Mental Health Tribunal and sets out its functions to hear and determine
various treatment orders and provides for its membership. [330-350] Part 7.3 provides for the
employment of staff. [351] It provides for a delegation power by the President and Deputy President
to specified persons.31 [354] A register of proceedings must be kept and an annual report tabled in
the Parliament. [356,357] It establishes two divisions; the general division and the special
division. [358] Part 7.5 sets out general procedure. [362] VCAT may review any determination made
by the Tribunal. [383] A question of law (including a question of mixed fact and law) arising in a
proceeding must be decided by the presiding member. A question of law may be referred to the
Supreme Court of Victoria.32 [379]
Chapter 8 – Community visitors and the Community Visitors Mental Health Board
It retains the existing oversight role, powers and functions of Community Visitors. Community visitors
perform a critical quality and safety role, in visiting specified premises and protecting the rights of
persons receiving services at those premises. Community visitors make inquiries about the adequacy
of services provided and any non-compliance with the Act and regulations.33 It provides for the
appointment of community visitors for a period of 3 years by the Governor in Council. [395] It sets out
the functions and powers of community visitors and provides for visits to prescribed premises with or
without notice. This does not include bedrooms. [399,401 It establishes the Community Visitors
Mental Health Board. An annual report must be tabled in the Parliament. [404]
Chapter 9 – Mental Health and Wellbeing Commission (the Commission)
The Royal Commission recommended the establishment of a new independent oversight body, the
Mental Health and Wellbeing Commission to provide statewide oversight of the mental health and
wellbeing system.34 The Commission is an independent statutory body and reports directly to the
Parliament. [411] Three commissioners are appointed by the Governor in Council. Its objective is to
ensure the Government is accountable for the performance, quality and safety of the mental health
and wellbeing system. [413]
The Commission will perform the functions and exercise powers that currently rest with the Mental
Health Complaints Commissioner under the Mental Health Act 2014, with modifications to align with
the complaint and investigation approach of the Health Complaints Act 2016.35 It contains a delegation
power by the Commission to limited and specified persons. [417] It may employ a Chief Executive
29

30
31

32
33
34
35

See clause [129] An authorised psychiatrist may delegate any function or power of the authorised person to a
psychiatrist or a person to whom limited registration has been granted under section 66 of the National Practitioner
Regulation National Law. An authorised psychiatrist may delegate to a registered medical practitioner three specified
powers of examination and assessment.
See the Explanatory memorandum.
Note See section 42A(1)(aa) of the Interpretation of Legislation Act 1984 which provides that a power to delegate does
not include the power to delegate that power of delegation.
This replicates the existing review provisions of the Mental Health Act 2014, sections 196, 197, 198 and 201.
See the Explanatory memorandum.
Op. cit., Recommendation 44, p.80.
See the Explanatory memorandum.
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Officer. [419] It provides for the appointment of Commissioners. [421] Annual reports must be tabled
in the Parliament. [427,428] Part 9.2 provides for the investigation of complaints by a consumer, a
person, carer, family member or supporter in relation to any matter arising out of the provision of a
mental health and wellbeing service. [430-441] Various entities or specified persons may refer
complaints to the Commission. [442] It sets out procedures when a complaint is made. Informal
dispute resolution and conciliation may be used. [446-448,451,460] The Commission is a health
complaints entity within the meaning of the Health Practitioner Regulation National Law and
complaints must be referred to the Australian Health Practitioner Regulation Agency or relevant
National Board. [449] Complaint handling standards must be prepared every 5 years. [465]
Undertakings may be made and compliance notices may be given during the hearing of
complaints. [475] Part 9.4 sets out the circumstances in which the Commission may conduct an
investigation of a complaint. [476-495]
The powers of entry to the premises of a mental health and wellbeing service provider are set
out. [496] Clause [497] deals with the production of documents. Part 9.5 provides for compliance
notices. Application for review of compliance notices may made to VCAT. [502,503] Part 9.6 sets out
the Commission’s power to conduct inquiries. [505] Part 9.7 makes provision for protections, legal
representation, legal professional privilege and the privilege against self-incrimination. [508-512]
Part 9.8 provides for confidentiality, information collection and information sharing arrangements
where appropriate. [517] The Commission has the power to conduct a complaint data review. [528]
Chapter 10- Security patients – Secure treatment orders
Chapter 10 makes provision for secure treatment orders36 made by the Justice Secretary (including the
Chief Commissioner of Police) for a person who is detained in prison or another place of confinement.
Application may be made to the Tribunal to revoke the secure treatment order. [537] It provides for a
person subject to a secure treatment order to be discharged as a security patient. [539] It provides for
taking a person subject to a court secure treatment order from prison and transport to a designated
mental health service. [540] It provides for the grant of leave of absence and its revocation for security
patients. [545,546] Provision is made for review by the Mental Health Tribunal of the psychiatrist’s
decision not to grant a leave of absence under section 545. [548] Applications may be made for
monitored leave to the Justice Secretary. [549] Directions may be made under section 555 or 556 to
be transported to another designated mental health service. Provision is made for review by the
Mental Health Tribunal. [558] Parts 10.7 and 10.8 relate to general security patient matters and
interstate security patients. [559] Applications may be made to a magistrate, a Judge of the Supreme
Court or the County Court for a warrant to arrest a security patient if it appears the security patient is
absent from a designated mental health service without leave of absence and is no longer in
Victoria. [563]
Chapter 11 – Forensic patients – Chapter 12 – Intensive monitored supervision – Chapter 13 –
Interstate application of mental health provisions – Chapter 14 – Victorian Institute of Forensic Mental
Health
The Forensic Leave Panel was established under section 59 of the Crimes (Mental Impairment and
Unfitness to be Tried) Act 1997. Chapter 11 provides for the transportation of forensic patients37
36

37
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See clause 534 What is a secure treatment order?
A secure treatment order is an order made by the Justice Secretary that enables a person who is subject to the order
to be—
(a) compulsorily taken from a prison or other place of confinement and transported to a designated mental health
service; and
(b) detained and treated in the designated mental health service.
See clause [569].
(1) In this Chapter— …
forensic patient means—
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between designated health services at the written direction of the authorised psychiatrist. Applications
may made to the Forensic Leave Panel for review of the authorised psychiatrist’s decision. [574]
An intensive monitored supervision order may be made by the Mental Health Tribunal. [577] Chapter
12 sets out the powers of the Mental Health Tribunal in respect of applications. [582] The authorised
psychiatrist must ensure that a patient in respect of whom an intensive monitored supervision order
is made is provided with appropriate facilities and supplies and amongst other matters, permitted to
spend a reasonable period of time outdoors every day. [585] The Institute38 must establish an intensive
monitored supervision clinical committee. The intensive monitored supervision clinical committee
must review the patient’s supervision plan when the monitored supervision order ends. [590]
Application may be made for revocation of an intensive monitored supervision order to the Mental
Health Tribunal. [589]
Chapter 13 provides for the interstate application of mental health provisions. The Minister may make
an agreement with a Minister responsible for administering a corresponding law about any matters in
connection with the administration of Chapter 13 or a corresponding law. [594] It lists the persons able
to exercise powers under a corresponding law or a Ministerial agreement. [595] Interstate officers may
perform functions or exercise powers in Victoria. [596] It provides for the assessment of a person from
Victoria at an interstate mental health facility and vice versa. [597,598] It makes provision for
interstate transfers by application to the Mental Health Tribunal. [599] Provision is also made for the
interstate application of Victorian orders and persons absent without leave from designated mental
health services who are interstate. [607,608]
Chapter 14 re-enacts the provisions of the Mental Health Act 2014 relating to the Victorian Institute
of Forensic Mental Health (operating as Forensicare) with minor modifications to align with other
Victorian mental health and wellbeing service providers. The functions of Forensicare include, amongst
other matters, providing clinical assessment services to courts, the Adult Parole Board and other
relevant government agencies. [613] An intensive monitored supervision order is available in relation
to a group of people who present an ongoing risk of serious endangerment to others. [610-625] The
Minister may appoint 2 delegates to the Institute Board to assist the Institute Board to improve the
performance of Forensicare. (A delegate is not a director of the Institute Board.) [626] A chief executive
officer must be appointed by the Institute Board. [629] The Minister may issue directions to
Forensicare. [631] It imposes a duty of candour on the Institute where a patient suffers a serious
adverse patient safety event in the course of receiving mental health and wellbeing services from the
Institute. An apology does not constitute an admission of liability whether it is made orally or in
writing. [636-639]

38

(a) a person remanded in custody in a designated mental health service under the Crimes (Mental Impairment and
Unfitness to be Tried) Act 1997 (other than under Part 5A of that Act); or
(b) a person committed to custody in a designated mental health service by a supervision order under the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997 (other than under Part 5A of that Act); or
(c) a person detained in a designated mental health service under section 30(2) or 30A(3) of the Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997; or
(d) a person deemed to be a forensic patient by section 73E(4) or 73K(8) of the Crimes (Mental Impairment and
Unfitness to be Tried) Act 1997; or
(e) a person detained in a designated mental health service under section 20BJ(1) or 20BM of the Crimes Act 1914
of the Commonwealth; or
(f) a person who is an international forensic patient within the meaning of section 73O of the Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997.
(2) A person does not cease to be a forensic patient under subsection (1) if that person—
(a) is on leave of absence from a designated mental health service; or
(b) is absent from a designated mental health service without leave.
See clause [3]: Institute means the Victorian Institute of Forensic Mental Health established by section 610.
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Chapter 15 – Victorian Collaborative Centre for Mental Health and Wellbeing – Chapter 16 – Youth
Mental Health and Wellbeing Victoria – Chapter 17 – Disclosure of health information – Chapter 18 –
Repeal, savings and transitional provisions – Chapter 19 – Consequential amendments
Chapter 15 establishes the Victorian Collaborative Centre for Mental Health and Wellbeing, sets out
its functions and provides for the Board and its functions. [640,643,648] The Board may issue
guidelines and establish committees to assist it. [656,657] It provides for a power of delegation by the
Board to specified persons. [658] It may employ two Directors as executives within the meaning of the
Public Administration Act 2004 and sets out their functions and powers. [659,661] It provides a power
of delegation by the Directors to a person referred to in section 663. [662] The Minister may issue
directions and guidelines. The Board must prepare a statement of priorities and a strategic
plan. [666,667] Annual reports must be tabled in the Parliament. [668] Provision is made for review
after 5 years. [672]
Chapter 16 establishes the Youth Mental Health and Wellbeing Victoria, a body corporate and sets out
it functions and powers. It provides for a Board and directors. [673,676,679,680] It must develop
statements of priorities, financial and business plans, strategies and budgets. The Youth Mental Health
and Wellbeing Board must include young persons.39 [681] It provides a power of delegation from the
directors to a person referred to in section 692. [686] The Board may establish committees to
assist. [690] The Minister may issue guidelines. [691] The Minister may appoint two delegates to assist
the Board. [693]
The Board must issue strategic plans and a statement of priorities. The Minister may issue directions
in respect of vaccination requirements for persons engaged by Youth Mental Health and Wellbeing
Victoria, accounts and records which must be kept, the carrying out of audits, actions to be taken to
comply with agreements between the State and Commonwealth etc. Part 16.3 makes provision for
declared operators providing youth mental health and wellbeing services. [704] The Minister may
suspend a declared operator providing youth mental health and wellbeing services on the advice of
the Chief psychiatrist. An administrator may be appointed. Application may be made to VCAT for
review of a decision by the Minister to recommend the appointment of an
administrator. [708,710,712] Part 16.4 contains general provisions for the purpose of sharing
information. [714] It sets out the powers of auditors of a mental health and wellbeing service
provider. [717] Annual reports must be tabled. [719]
Chapter 17 contains general provisions relating to the information sharing principles and the proper
authorised disclosure of personal health information subject to protections. Penalties apply for
unauthorised disclosure. [720-726,729, 730] It provides for an electronic health information system
for the purposes of keeping records and sharing information between authorised persons and
providers. [727,733] It provides for health information statements.40 It preserves the privilege against
self-incrimination. [748]
Part 17 provides for a mental health and wellbeing surcharge. Note the Explanatory memorandum:Delivering on a Royal Commission interim report recommendation that government introduce a new
revenue mechanism to provide additional funding for mental health services, the State Taxation and

39

40
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See clause [3]: young patient means a patient who is under the age of 18 years;
young person means—
(a) in Chapter 3, a person under 18 years of age; and
(b) in Chapter 16, means a person who is at least 12, but not more than 25 years of age
Note the Explanatory Memorandum:- ‘Clause 739 requires a mental health and wellbeing service provider who refuses
to amend or correct a person's health information following a request under section 39 of the Freedom of Information
Act 1982 or in accordance with Health Privacy Principle 6 to inform the person by written notice of the decision and the
reasons for the decision, and that the person may make a health information statement.’
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Mental Health Acts Amendment Act 2021 was passed in 2021 to introduce the mental health and
wellbeing surcharge, which came into operation on 1 January 2022.
The Bill will re-enact these provisions to provide for ongoing appropriation of the Consolidated Fund to
enable equivalent funding to the surcharge to be spent on the provision of outputs that are consistent
with and promote the objectives of the Bill and the mental health and wellbeing principles. The Bill will
also require that the Chief Officer report on the surcharge as part of the annual report on mental health
and wellbeing services.

Clause 750 makes provision so that an appointment or a delegation of powers is not invalid where
there is defect or irregularity in the form or process. [750] It makes provision for a Code of
Practice. [754] A review of the Act must be undertaken after 5 years. [758] It contains a general
regulation making provision and a power to make regulations for the imposition of fees. [759,760]
Chapter 18 repeals the Mental Health Act 2014 and the Victorian Collaborative Centre for Mental
Health and Wellbeing Act 2021 and contains savings and transitional provisions. [761] Regulations may
be made which deal with transitional matters. [783] Chapter 19 contains consequential amendments
to other Acts. [784]

Comments under the PCA
Broad delegation power – (section 17(a)(vi), PCA)
Clause [256] provides for a broad power of delegation by the Health Secretary. Clause [256] is set out:The Health Secretary, by instrument, may delegate to any person or class of person any of the Health
Secretary’s powers or functions under this Act or the regulations.
Note
See also section 42A of the Interpretation of Legislation Act 1984.

Section 42A(1)(aa) of the Interpretation of Legislation Act 1984 provides that ‘the power to delegate
does not include the power to delegate that power of delegation.’ The Committee also notes the
Explanatory memorandum:- ‘The delegation is to be by way of instrument.’
The Committee notes the broad delegation power of any of the Health Secretary’s powers or
functions to any person or class of person. The Committee refers to Aii of its Practice Note.41 The
Committee will write to the Minister seeking further information as to the expected use of the
delegation provision.

41

Scrutiny of Acts and Regulations Committee, Practice Note, 26 May 2014
<https://www.parliament.vic.gov.au/sarc/publications/details/41/142>
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Charter Issues
Parent or carer discrimination – President of the Mental Health Tribunal holds office on a full-time
basis
Summary: The effect of clause 377 may be that a President of the Mental Health Tribunal must work
as President full-time unless the President is permitted to work professionally or for pay elsewhere. The
Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that sub-clause 377(2) provides that the President of the Mental Health Tribunal
‘holds office on a full-time basis’.
Sub-clause 377(5) provides that ‘The President may engage in the practice of any profession or in any
paid employment… outside the duties of the office of President’ if the Minister consents and the
President complies with all conditions attached to that consent. Clause 344 provides that Deputy
President may act as the President if the President is unable to perform the President’s duties or
functions.
The Committee observes that the effect of clause 377 may be that a President of the Mental Health
Tribunal must work as President full-time unless the President is permitted to work professionally
or for pay elsewhere or is unable to perform the President’s duties or functions.
Charter analysis
The Statement of Compatibility does not address clause 377.
The Committee notes that, if any requirement, condition or practice has the effect of disadvantaging
parents or carers and is not reasonable under s. 9(3) of the Equal Opportunity Act 2010, then it may
engage the Charter right of parents and carers to equal protection of the law without discrimination.42
Relevant comparisons
The Committee notes that existing s. 157(2) of the Mental Health Act 2014 is in identical terms to
clause 377.
The Committee also notes that Victorian statutes allow judicial officers and tribunal members to enter
into part-time service arrangements but generally exclude Chief Justices, Chief Judges, Chief
Magistrates, Deputy Chief Judges, Deputy Chief Magistrates, Deputy State Coroners and Presidents.43
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
377 is compatible with the Charter right of parents and carers to equal protection of the law without
discrimination.

42
43
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Charter s. 8(3) and see Charter s. 3(1) (‘discrimination’) and Equal Opportunity Act 2010, ss. 6(i), 7 & 9.
Constitution Act 1975, s. 75C; County Court Act 1958, s. 8A; Magistrates’ Court Act 1989, s. 7A; Supreme Court Act 1986,
s. 104JA; Victorian Civil and Administrative Tribunal Act 1998, s. 18A.
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Political or religious discrimination – Direction requiring employees to be vaccinated or immune
Summary: The effect of sub-clauses 632(2) and 702(2) may be to permit the Health Secretary to
discriminate on the basis of political belief or activity or religious belief or activity. The Committee will
write to the Minster seeking further information.
Relevant provisions
The Committee notes that clauses 632(1)(a) and 702(1)(a) provide that the Health Secretary may issue
written directions to, respectively, the Victorian Institute of Forensic Medicine and Youth Mental
Health and Wellbeing Victoria requiring specified employees to be vaccinated against or prove
immunity to certain diseases. Sub-clauses 632(2) and 702(2) provide that such directions and
compliance with them ‘does not constitute discrimination on the basis of political belief or activity or
religious belief or activity for the purposes of the Equal Opportunity Act 2010.’
The Committee observes that the effect of sub-clauses 632(2) and 702(2) may be to permit the
Health Secretary to discriminate on the basis of political belief or activity or religious belief or
activity.
Charter analysis
The Statement of Compatibility does not discuss clauses 632 or 702.
Charter s. 8(3) provides that everyone has a right to equal protection of the law without discrimination
on the basis of political or religious belief or activity.44
Relevant comparisons
The Committee notes that existing ss. 10(4A) of the Ambulance Services Act 1986 and 42(2B) of the
Health Services Act 1988 are in identical terms to clauses 632(2) and 702(2). The Statement of
Compatibility for the Bill that introduced those sections remarked:45
Any direction made under these amendments will be relevant to the rights to equality (s 8), freedom of
thought, conscience, religion and belief (s 14), expression (s 15), not receive medical treatment without
consent (s 10) and privacy (s 13)… [T]he justification for any resulting limit is generally the same for each
of these rights…

In response to a query from this Committee, the Minister remarked:46
it is my view that these clauses do not have the effect of changing or limiting the scope of the Charter's
various rights against discrimination on the basis of religious or political belief or activity.

Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 632(2) and 702(2) with the Charter’s rights against discrimination.

44
45

46

Charter s. 3(1) (‘discrimination’); Equal Opportunity Act 2010, s. 6(k) & (n).
M Foley, Statement of Compatibility, Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill
2020, 20th February 2020, Parliament of Victoria.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 4 of 2020, p. 17.
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Presumption of innocence – Offence to provide information believed to be false or misleading –
Defence to show that accused believed otherwise on reasonable grounds
Summary: The effect of sub-clause 746(2) may be that a person accused of providing information
believed to be false or misleading may be convicted unless that person can ‘show’ that the person
believed otherwise on reasonable grounds. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that sub-clause 746(1) provides that:


giving information, preparing a document or making a statement required by the Act (except for
Chapters 7 and 9) ‘that the person believes is false or misleading in a material particular’; or



producing a document under the Act ‘that the person knows to be false or misleading in a
material particular’ (without indicating that and, if possible, providing correct information)

is an offence punishable by an approximately $11,000 fine.
The Committee also notes that sub-clause 746(2) provides:
In a proceeding for an offence against subsection (1), it is a defence to the charge for the accused to
show that, at the time at which the offence is alleged to have been committed, the accused believed on
reasonable grounds that the information, document or statement was true or was not misleading.

The Committee observes that the effect of sub-clause 746(2) may be that a person accused of
providing information believed to be false or misleading (or providing a document known to be false
or misleading) may be convicted unless that person can ‘show’ that the person believed otherwise
on reasonable grounds.
Charter analysis
The Statement of Compatibility remarks:47
The Bill contains a number of offence provisions in clauses 386–388, 463, 498, 513–515, 517, 735–738,
746 and 747… In my view, the offence provisions engage but do not limit the fair hearing and criminal
process rights in ss 24 and 25 of the Charter.
Section 72 of the Criminal Procedure Act 2009 applies to summary hearings and provides that where an
Act creates an excuse, an accused who wishes to rely on the excuse bears an evidentiary burden (and
not a legal burden) in relation to that excuse. A person accused with an offence under any of the above
clauses of the Bill would therefore not bear a legal burden to prove that an excuse applied. Reasonable
excuse provisions are generally interpreted as imposing only an evidential burden and not a legal burden
on an accused with respect to the excuse, and for that reason they are not considered to limit the right
to the presumption of innocence in s 25(1) of the Charter.

The Statement of Compatibility does not specifically address clause 746 and, in particular, sub-clause
746(2).
The Committee notes that:


47
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sub-clause 746(1) may place both the legal and evidential burden on the prosecution to prove
that the accused knew or believed that information was false or misleading in a material
particular
The Statement of Compatibility also discusses s. 130 of the Magistrates’ Court Act 1989, which was repealed on
1 January 2010: see Criminal Procedure Amendment (Consequential and Transitional Provisions) Act 2009, Schedule,
Clause 82.50.
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sub-clause 746(2) may place an unspecified burden on an accused to ‘show’ that the accused
believed on reasonable grounds that the information was true or not misleading

Relevant comparisons
The Committee notes that:


clause 387 makes it an offence to knowingly give false or misleading information to the Mental
Health Tribunal



clause 515 makes it an offence to make an oral or written statement in relation to a process
relating to the Mental Health and Wellbeing Commission ‘which the person knows or ought to
know to be false or misleading in a material particular’.

Neither provision has a sub-clause equivalent to sub-clause 746(2).
The Committee also notes that existing s. 385(1) of the Mental Health Act 2014 is in identical terms to
sub-clause 746(1). Existing s. 385(2) is in identical terms to sub-clause 746(2), except that it uses the
word ‘prove’ rather than ‘show’. In response to a query from the Committee, the then Minister
remarked:48
Clause 358(2) states that “it is a defence” to the offences in clause 358(1) that the accused prove that
he or she believed that the information provided was true or was not misleading. This places a legal
burden of proof on the accused in any dispute about whether the accused believed that the information
he or she provided under the Act was false or misleading, meaning he or she must prove the defence in
clause 358(2) on the balance of probabilities.

The Committee further notes that an existing Victorian offence relating to misleading or deceptive
statements while fundraising (without any requirement that the accused know or believe that the
statement was misleading or deceptive) includes a provision that ‘[i]t is a defence… if the person can
show… that she or he reasonably believed that the representation or statement was not misleading or
deceptive’.49 In addition, several other Victorian provisions that make it an offence to provide false or
misleading information (without any requirement that the accused know or believe that the
information was false or misleading) provide defences in identical terms to existing s. 358(2).50
Conclusion
The Committee will write to the Minister seeking further information as to the meaning of the word
‘show’ in sub-clause 746(2).

48
49
50

Scrutiny of Acts and Regulations Committee, Alert Digest No. 4 of 2014, p. 8.
Fundraising Act 1998, s. 7.
Conservation, Forests and Lands Act 1987, s. 95; Fisheries Act 1995, s. 148; Food Act 1984, s. 59; Public Health and
Wellbeing Act 2008, s. 210; Social Services Regulation Act 2021, s. 111.
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Residential Tenancies, Housing and Social Services Regulation
Amendment (Administration and Other Matters) Bill 2022
Member
Portfolio

Hon Danny Pearson MP
Housing

Introduction Date
Second Reading Date

21 June 2022
23 June 2022

Summary
The Bill amends various Acts in relation to rented premises and public housing to make further
provision for affordable housing. The Bill:

amends the Residential Tenancies Act 1997 to provide for Homes Victoria to provide a
community impact statement with certain applications;



provides for Homes Victoria to specify certain areas to be common areas;



amends the Housing Act 1983 to establish the Homes Victoria Advisory Board;



amends the Housing Act 1983 in relation to the functions and constitution of Homes Victoria
(formerly the Director of Housing)



extends the default commencement date of the Social Services Regulation Act 2021 and the
operation of regulations under the Supported Residential Services (Private Proprietors) Act 2010.

Part 2 – Amendment of Residential Tenancies Act 1997 – Community impact statements – Part 3 –
Notices to vacate and affordable housing schemes
Clause [2] is the commencement provision. It sets out a mechanism for the provision of community
impact statements to the VCAT in an application for a possession order for rented premises. [4,5] It
redefines ‘common areas’ so they apply more broadly in public housing and cover anti-social behaviour
by renters. Homes Victoria must publish the expanded meaning of ‘common areas’ in relation to
rented houses which are public housing by notice in the Government Gazette. [6,7] Part 3 amends
various definitions eg; ‘public housing’ etc so they have the same meaning as provided for in section 4
of the National Rental Affordability Scheme Act 2008 of the Commonwealth. [9] It clarifies exemptions
so that providers of affordable housing under the Victorian Affordable Housing Programs (VAHP) will
be treated similarly to other providers of social and affordable housing. [10,11] A residential rental
provider who provides rented premises which are subject to an allocation under the National Rental
Affordability Scheme (NRAS) or the Victorian Affordability Housing Programs eligibility criteria may give
a renter a notice to vacate if the renter no longer meets the NRAS eligibility. [12,13] A renter may
challenge a notice to vacate in VCAT on grounds of family or personal violence. [16]
Part 4 – Amendment of Housing Act 1983 – Part 5 – Consequential amendments and transitional
provisions – Part 6 – Consequential amendments of Residential Tenancies Act 1997 – Part 7 –
Amendment of Social Services Regulation Act 2021 and Supported Residential Services (Private
Proprietors) Act 2010
Part 4 introduces a framework for the provision of affordable housing through the Victoria Affordable
Housing Program. [19] Note the Second Reading Speech:The Bill will establish a Homes Victoria Advisory Board to provide strategic advice to the Minister and
the CEO, Homes Victoria in accordance with written terms of reference. This embeds the Board as an
enduring structure to provide the governance and oversight of Homes Victoria…
The Bill will formalise the transition of the Director of Housing to Homes Victoria. The Director of
Housing is a unique body corporate structure in Victoria functioning as both a body corporate sole and
as an appointed individual. The Bill will make a distinction between these roles by changing the name of
28
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the statutory office to Chief Executive Officer, Homes Victoria, and changing the name of the body
corporate sole to Homes Victoria.

It inserts new Division 3 of Part II and establishes the Homes Victoria Advisory Board and sets out its
role and functions. [20] It clarifies the payment of monies from the general fund to any amounts
payable by Homes Victoria in carrying out and exercising its functions under the Act. [21,22] Homes
Victoria with the approval of the Treasurer may establish and keep project funds for the purposes of a
Homes Victoria development project which are kept separate from the existing general fund. [22] It
deals with the power of the provision of security (including shares, debentures, securities etc) by
Homes Victoria under new section 26A(2A). [23] Homes Victoria may enter into joint ventures and
acquire property. [24] Clause 25 amends section 35, an existing delegation provision. Prior approval of
the Minister of the instrument of delegation must be obtained to delegate powers and functions.
Subclause (2) inserts new section 35(7) to provide that a delegate of Homes Victoria may subdelegate
a power or function to any other person if the instrument authorises its delegation. Any subdelegation
also requires the approval of the Minister and is subject to any conditions to which the delegation is
subject. [25]
It inserts new Part VIIIB which makes provision for Victorian Affordable Housing Programs declared by
Order of the Minister published in the Government Gazette provided they meet specified criteria. (See
new 142JA(2)) Such a declaration must describe the scope and purpose of the VAHP eg: Affordable
housing for teachers in regional areas. [26] Part 5 makes consequential amendments, substitutes and
updates references and contains transitional provisions. [27-59] Part 6 makes consequential
amendments to the Residential Tenancies Act 1997 in relation to the Homes Victoria and VAHP. [6065]
Part 7 amends the Social Services Regulation Act 2021 to extend the default commencement date of
that Act to 1 July 2024. Note the Second Reading Speech:The Bill also amends the Social Services Regulation Act to delay commencement of the social services
regulatory scheme for 12 months, to 1 July 2024. That Act introduces a comprehensive regulatory
framework for Victorian social services, with significantly enhanced protections for service users to keep
them safe from harms such as abuse and neglect. Many services that will be within the scope of the new
regulatory framework have not previously been regulated and require additional time to operationalise
the new requirements. In addition, all service providers will be required to implement new requirements
such as the six social services standards set out in the new regulatory scheme and require additional
lead time to ensure a smooth transition to the new arrangements.

It also provides for the continued operation of the Supported Residential Services (Private Proprietors)
Regulations 2012 to 1 July 2024. Note the Explanatory memorandum:This is to enable those regulations to remain in force until regulatory responsibility for supported
residential services can transition to the new Social Services Regulator established by the Social Services
Regulation Act 2021.

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.
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Charter Issues
Fair hearing – Possession order for renter in public housing – VCAT must have regard to community
impact statement
Summary: The effect of clauses 4 and 5 may be that VCAT must have regard to de-identified evidence
of a renter’s conduct in a hearing for an order requiring the renter to vacate public housing. The
Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 4, inserting a new section 322A into the Residential Tenancies Act
1997, provides that, if Homes Victoria applies for a possession order for rented premises in public
housing that is supported by a notice to vacate on a ground that a renter:


caused serious damage to property;



endangered the safety of neighbours, a provider or employee;



seriously threatened or endangered a provider or employee;



is in premises that are unfit or destroyed;



failed to comply with a VCAT order relating to nuisance, damage or cleanliness;



repeatedly breached a rental duty;



used premises illegally;



trafficked, produced or cultivated drugs on the premises; or



committed prescribed offences on the premises

then Homes Victoria ‘may provide a community impact statement’ to VCAT ‘in support of that
application’. There is no express provision for the renter to provide such a statement in support of a
response to the application.
A ‘possession order’ requires a renter to vacate the premises within 30 days, and then terminates the
residential rental agreement. VCAT must make a possession order if the provider was entitled to give
a notice to vacate and ‘it is reasonable and proportionate… to make a possession order’. Clause 5,
amending existing s. 330A, provides that, for the purposes of determining whether it is reasonable and
proportionate to make a possession order, VCAT must have regard to ‘any community impact
statement provided by Homes Victoria’.
The Explanatory Memorandum explains:
While new section 330A(ga) requires the Tribunal to consider the community impact statement in its
application of the reasonable and proportionate test, the weighting it places on any community impact
statement is at the discretion of the Tribunal.

A ‘community impact statement must contain information about the impact of the conduct of the
renter which led to the notice to vacate being given on persons who have been affected by the renter's
conduct’. The Second Reading Speech remarks:
The Bill will provide an important avenue for those impacted to have their voices heard within VCAT
proceedings, with an opportunity for those impacted to provide de-identified evidence in certain cases.
The submission of community impact statement will safeguard the rights of the renter, as well as the
community.

The Committee observes that the effect of clauses 4 and 5 may be that VCAT must have regard to
de-identified evidence of a renter’s conduct that led to Home Victoria giving the renter a notice to
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vacate in a hearing for an order requiring the renter to vacate public housing, but the weight given
to that evidence is at VCAT’s discretion.
Charter analysis
The Statement of Compatibility remarks:
Clause 4 introduces new section 322A of the Residential Tenancies Act 1997 which allows Homes Victoria
to provide the Victorian Civil and Administrative Tribunal with a community impact statement when
applying for a possession order. The statement must contain information relating to the impact of the
renter’s conduct on affected persons which led to the notice to vacate, and a copy must be given to the
renter or their legal representative if made. To the extent this may involve the use and disclosure of
personal information from other persons, this may engage the right to privacy under section 13(a) of
the Charter. However, this use and disclosure of information would not be arbitrary, as the information
is being provided for a protective purpose that promotes the rights of others (being to satisfy the
Tribunal of the grounds of a possession order involving prohibited conduct or behaviour of a renter that
threatens the safety and welfare of other persons) and would concern information that would largely
have been voluntarily reported to Homes Victoria. The provision does not require a person affected by
the renter’s conduct to give this information. Accordingly, I am satisfied that any interference with
privacy effected by this provision is compatible with the Charter.

The Statement of Compatibility does not address the possible inclusion of de-identified evidence in
the community impact statement or the Charter right of ‘a party to a civil proceeding has the right to
have the… proceeding decided… after a fair and public hearing’.51
The Committee notes that the Victorian Civil and Administrative Tribunal Act 1998 provides that VCAT
‘must act fairly’, ‘is bound by the rules of natural justice’, ‘is not bound by the rules of evidence or any
practices or procedures applicable to courts of record, except to the extent that it adopts those rules,
practices or procedures’, ‘may inform itself on any matter as it sees fit’, ‘may conduct all or part of a
proceeding entirely on the basis of documents, without the appearance of the parties or their
representatives or witnesses, unless a party objects’ and ‘must allow a party a reasonable
opportunity… to… cross-examine… witnesses’.52 Existing s. 102(3) provides that, ‘[e]vidence in a
proceeding may be given orally or in writing and, if the Tribunal requires, must be given on oath or by
affirmation or by affidavit’.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clauses 4
and 5, to the extent that they permit or require VCAT to have regard to de-identified evidence
provided by one party to a proceeding, are compatible with the Charter right of civil litigants to have
the proceeding decided after a fair and public hearing.

51
52

Charter s. 24(1).
Victorian Civil and Administrative Tribunal Act 1998, ss. 97, 98(1), 100(2) (and see also sub-s. (3)) & 102(1)(b).
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Victorian Energy Efficiency Target Amendment Bill 2022
Member
Portfolio

Hon Lily D’Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

21 June 2022
23 June 2022

Summary
The Bill amends the Victorian Energy Efficiency Target Act 2007. Note the Second Reading Speech:The Victorian Energy Efficiency Target Act 2007 establishes the regulatory framework for the Victorian
Energy Upgrades program. Under the program, ‘accredited providers’ provide Victorian households and
businesses with energy saving products and services at discounted prices or, in some cases, at no cost,
by selling certificates which represent these energy and greenhouse savings. Discounts on energy saving
products and services encourage more households and businesses to save energy, which reduces overall
energy demand and therefore reduces prices for everyone. Energy retailers are obligated to buy
certificates to meet the energy saving target for the year. To date, the cost of meeting the target has
been more than offset by the impact of reduced demand reducing prices – meaning all consumers save
money, even those who do not participate.

The Bill:

expands the powers and function of the Essential Services Commission (ESC);



introduces new requirements relating to accreditation including annual review and fit and
proper person requirements;



extends the operation of the Victorian energy efficiency target (VEET) scheme;



provides for the grant and administration of accounts for transferring certificates;



makes further provision for internal and external review of decisions made by the ESC;



makes further provisions for regulations and introduces new offences engaging with the civil
penalty requirement regime; and



provides for the conduct of compliance audits and assurance audits of accredited persons.

Part 2 – Accreditation
Clause [2] is the commencement provision. The default commencement date is 1 November 2023.53 It
inserts new section 7B so the ESC may provide advice, support, education and training to accredited
persons and other participants and any other person. [5] It outlines who may apply for accreditation
and the requirements for grant or renewal of accreditation. [7] It clarifies the timing of renewal of
applications. Further particulars may be requested. [8,9] The ESC must refuse an application for the
grant or renewal of accreditation if it is not satisfied that the person is a fit and proper person. Notice
must be given to the person of approval, conditions and the period of accreditation or refusal. [10-12]
An accredited person must disclose to the ESC any adverse matter within 14 days of becoming aware
of it. It preserves the protection against self-incrimination. (See new section 14E) [13] Provision is
made for review of decisions in VCAT. [14,15] The register must contain the prescribed activities for

53
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Note the Explanatory memorandum:- ‘The default commencement date of the Bill is 1 November 2023. This
commencement date exceeds 12 months to provide sufficient time for full implementation of the reforms contained in
the Bill, including the new accreditation regime, changes to registry accounts and new civil penalty provisions. The
reforms may be proclaimed to commence earlier, including in stages of reforms. The Department of Environment, Land,
Water and Planning and the Essential Services Commission will work together to deliver these reforms with the energy
efficiency sector. Regulations will also be necessary as part of the implementation of the new provisions introduced by
the Bill.’
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which a person is accredited. [16] The ESC may make guidelines including matters in relation to a fit
and proper person. [18] It contains transitional provisions. [19]
Part 3 – VEET scheme registry accounts – Part 4 – Extension of VEET scheme
The role of the ESC is amended to include the regulation of participation in the holding, transferring
and surrendering of certificates and the publication of associated relevant information on its internet
site. The annual report must include these prescribed matters. [22] It provides for applications to the
ESC for VEET scheme registry accounts. It preserves the protection against self-incrimination in
applications. The ESC may grant, refuse, suspend or impose conditions on a VEET scheme registry
account. Further information may be requested. Provision is made for review of decisions in
VCAT. [24,26] It contains transitional provisions.
Part 4 substitutes reference to extend the period when a certificate may be created by one year from
January 2030 to January 2031. It extends the energy efficiency certificate shortfall by one year from
January 2030 to January 2031. It extends the VEET scheme target by one year from December 2029 to
December 2030.
Part 5 – Compliance and Enforcement – Part 6 – Audits – Part 7 – Review of decision making – Part 8 –
Miscellaneous amendments – Part 9 – Savings and transitional amendments – Part 9 – Consequential
amendments
It inserts various updated definitions including ‘scheme participant’.54 [33,34] The Regulations may
prescribe a code of conduct for accredited persons and scheme participants. It is an offence to
contravene a prescribed code of conduct required. (See new section 14H) [35,36] It substitutes items
in the Table in the Schedule 1 to set out the new penalties. [37] It inserts new sections 14 and 14A.
The ESC may take action if it believes on reasonable grounds that an accredited person has committed
an offence against the Act. It may suspend or cancel the person’s accreditation by written notice.
Further information may be requested by the ESC. It preserves the protection against selfincrimination. (See new section 14AE) The ESC must give written reasons for the decision. [38] It
prescribes new offences. [39-41] Provision is made for review of decisions in VCAT. [42,43] It
substitutes new penalties in the Table in Schedule 1.
It inserts new Part 6A which is a civil penalty regime. Note the Explanatory memorandum:The purpose of this provision is to apply the enforcement and civil penalty framework that is contained
in the Essential Services Commission Act 2001 to the breach of specified provisions of the Victorian
Energy Efficiency Target Act 2007… New section 40B provides that the Table in Schedule 1 to the
Victorian Energy Efficiency Target Act 2007 sets out civil penalty requirements for the purposes of the
Essential Services Commission Act 2001 and for each civil penalty requirement, sets out the relevant
provision of the Victorian Energy Efficiency Target Act 2007, the regulated entity that is subject to that
civil penalty requirement and the civil penalty amount that applies to that civil penalty requirement.

New section 40C provides that regulations made under the Victorian Energy Efficiency Target Act 2007
may prescribe the notice penalties that apply to the civil penalty requirements set out in the Table in
Schedule 1 to the Victorian Energy Efficiency Target Act 2007. New section 40D provides that a
contravention of a civil penalty provision is not an offence. It inserts a Table in the Schedule which

54

Note the Explanatory memorandum:- ‘Subsection (2) provides that a person who is purporting to undertake any part
of a prescribed activity on behalf of an accredited person is taken to be a scheme participant if the accreditation of the
accredited person is suspended or has expired or been cancelled or the activity does not meet the requirements of a
prescribed activity. This definition is intended to capture a range of people who participate in the VEET scheme who
are not either accredited persons or energy consumers. Examples of scheme participants would include installers who
undertake prescribed activities on behalf of accredited persons and persons employed by an accredited person’s
contractor to undertake marketing and sales activities on behalf of the accredited person.’
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specifies the civil penalty requirements of the Victorian Energy Efficiency Target Act 2006 to which the
enforcement and civil penalty framework of the Essential Services Commission Act 2001 applies. [47]
Part 6 makes further provision for audits by the ESC of accredited persons. There may be compliance
audits and assurance audits. An independent auditor must comply with guidelines. It sets out the
obligations of an accredited person and a schedule for the conduct of audits. The ESC must publish and
maintain a list of independent auditors. Information must be given to auditors for the purpose of
auditing on request. The privilege against self-incrimination is maintained. [50-52] The ESC may
prepare and issue guidelines in relation to audits. [54] It contains transitional provisions.
Part 7 provides for review of decisions by the ESC and substitutes a new table of reviewable decisions
in section 56(2). [56] Internal review may be conducted by the ESC or a person delegated the function
under section 26 of the Essential Services Commission Act 2001. It also makes further provision for
review of decisions in VCAT. A person must not seek review by VCAT of specified decisions unless the
person has sought internal review first. [57] Part 8 makes miscellaneous amendments. [59] Part 8
contains savings and transitional provisions. Transitional regulations may be made. [67] Part 9 makes
consequential amendments. The VEET scheme is taken to be an essential service for the purposes of
the Essential Commission Act 2001. This is necessary to ensure that the enforcement and civil penalty
framework contained the Essential Services Commission Act 2001 applies to the breach of specified
provisions of the Victorian Energy Efficiency Target Act 2007. [68]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Spent conviction discrimination – Applicant for accreditation under the Victorian Energy Efficiency
Target Scheme – Fit and proper person
Summary: The combined effect of clauses 9, 10 and 13 may be that the Essential Services Commission
may require an applicant to disclose various findings of guilt. The Committee will write to the Minister
seeking further information.
Relevant provisions
The Committee notes that clause 9, inserting a new section 10B, provides that, in determining whether
an applicant for accreditation under the Act is fit and proper, the Essential Services Commission may
have regard to a finding of guilt in relation to an applicant’s (or, if the applicant is a corporation, any
officer’s) commission of: an offence against the Victorian Energy Efficiency Target Act 2007 or
regulations; an indictable offence or an offence against an Australian law regulating an energy
efficiency regime (in the last 10 years); or an offence involving dishonesty or fraud.
New section 10A provides that the Essential Services Commission may request that an applicant
provide evidence that the applicant is a fit and proper person, and may refuse an application if the
applicant does not comply. Clause 10, amending existing s. 11, provides that the Essential Services
Commission must refuse an application if it is not satisfied that the applicant is fit and proper. Clause
13, inserting a new section 14D, requires that accredited persons must disclose any matter that would
likely cause the Essential Services Commission to find that the applicant is not fit and proper.
The Committee observes that the combined effect of clauses 9, 10 and 13 may be that the Essential
Services Commission may require an applicant for accreditation under the Victorian Energy
Efficiency Target Scheme to disclose any finding of guilt under the Act, for dishonesty or fraud or (in
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the last 10 years) in respect of an indictable offence or an offence against an Australian law
regulating an energy efficiency scheme, and may have regard to any such finding when making
decisions about accreditation.
The Committee notes that the Essential Services Commission may be able to obtain information about
spent convictions either from the applicant or Victoria Police, and may be able to discriminate against
an applicant on the basis of a spent conviction.55
Charter analysis
The Statement of Compatibility remarks:
To the extent that the information which a person must provide to the Commission under clauses 7, 9,
10, 24 and 38 may include personal information, these clauses may interfere with the right to privacy in
section 13(a) of the Charter. In my opinion, any interference with privacy effected pursuant to these
clauses will be lawful, as the amended or new provisions of the VEET Act are accessible and precisely
formulated. I am also satisfied that any interference with privacy made in accordance with these
sections will not be arbitrary, as it is reasonably necessary to support the Commission’s ability to ensure
that only fit, proper, competent and capable persons receive accreditation, which in turn supports the
integrity of the VEET scheme.
In particular, any interference with a person’s privacy will be modest, as there is a reduced expectation
of privacy in the context of a regulated industry like the VEET scheme. Persons participating in the
scheme do so voluntarily, and so any decision to disclose information to the Commission is ultimately
at the discretion of the applicant.
In addition, the kinds of matters the Commission may consider in relation to a person’s accreditation
(and therefore, the information which may be ‘relevant’ to an application or to accreditation) are
carefully tailored to the legislative objective of ensuring accredited persons are fit, proper, competent
and capable.

However, the Statement of Compatibility does not address the Charter’s rights against discrimination
on the basis of a spent conviction.56
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clauses
9, 10 and 13 are compatible with the Charter’s rights against discrimination on the basis of spent
convictions.

55
56

Spent Convictions Act 2021, s. 21 (and see s. 3(1) ‘law enforcement agency’); Equal Opportunity Act 2010, s. 75.
Charter s. 8 (and see Charter s. 3(1) ‘discrimination’ and Equal Opportunity Act 2010, s. 6(pb)).

35

Scrutiny of Acts and Regulations Committee

36

Ministerial Correspondence
The Committee received responses on the Bills listed below.
The responses are reproduced. Please refer to Appendix 3 for additional information.

Environment Legislation Amendment (Circular Economy and Other Matters) Bill 2022
Independent Broad-based Anti-corruption Commission Amendment
(Facilitating Timely Reporting) Bill 2022
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Hon Lily D'Ambrosia MP
Minister for Energy
Minister for Environment and Climate Action
Minister for Solar Homes

Mr Mark Gepp MP
Chairperson
Parliament of Victoria
Scrutiny of Acts and Regulations Committee
Spring Street
EAST MELBOURNE VIC 3002

8 Nicho lson Street
East Melbourne, Victoria 3002
Telephone: 03 9637 9504
DX210098
Ref: MIN100246

“*MIN100246*”

Dear Mr Gepp
ENVIRONMENT LEGISLATION AMENDMENT (CIRCULAR ECONOMY AND OTHER MATTERS)
BILL 2022
Thank you for your letter of 22 June 2022 about the Scrutiny of Acts and Regulations Committee’s
report on the Environment Legislation Amendment (Circular Economy and Other Matters) Bill 2022.
You have asked for information as to whether the Head, Recycling Victoria, may obtain information
concerning a person’s spent convictions from a law enforcement agency (for example, Victoria Police)
and take a spent conviction into account when determining whether or not a person is a fit and proper
person to operate a thermal waste to energy facility. If so, you have asked for information about the
compatibility of clause 14 of the Bill with the Charter of Human Rights and Responsibilities Act 2006
regarding the right against discrimination on the basis of a spent conviction.
Clause 14 of the Bill generally aligns with the Spent Convictions Act 2021. Clause 14 of the Bill
specifically allows for consideration by the Head, Recycling Victoria, of three categories of convictions:
a. convictions for offences against the Circular Economy (Waste Reduction and Recycling)
Act 2021 or the regulations made under that Act (section 74ZJ(a))
b. convictions for offences against the Corporations Act 2001 (Cth) (section 74ZJ(b))
c. convictions within the preceding ten years of certain kinds set out in section 74JZ(c).
The third category above in clause 14 of the Bill in section 74JZ(c) generally aligns with section 9 of
the Spent Convictions Act 2021, by setting the relevance of a conviction for an indictable offence in a
criminal record check as being those convictions within the preceding 10 years. Clause 14 of the Bill
also considers the relevance, at any time, of any previous conviction offences against the
Corporations Act 2001 or the Circular Economy (Waste Reduction and Recycling) Act 2021, because
those convictions are central to the scheme itself. This is particularly relevant to criminal conduct of
bodies corporate or officers of those entities, including compliance with the regulatory requirements of
the waste to energy scheme established by the Bill. This purpose reflects the significant commercial
nature of operating a waste to energy facility and the overall countervailing need for lawful corporate
behavior in the circular economy.
As per section 20 of the Spent Convictions Act 2021, the applicant for or holder of a waste to energy
license is not required to disclose a spent conviction because it does not form part of their criminal
record. The Head, Recycling Victoria may issue guidelines under the Circular Economy (Waste
Reduction and Recycling) Act 2021 in the administration of that Act, including the proposed waste to
energy scheme, which could include guidelines about the information required and not required to be
disclosed in the application process.
To the limited extent that clause 14 of the Bill potentially allows for consideration of spent convictions
through information sharing of a criminal record by law enforcement agencies, this is permitted by
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section 21(1) of the Spent Convictions Act 2021. There is, however, only a very limited potential
circumstance whereby, as a law enforcement agency exercising a law enforcement function, the
Head, Recycling Victoria, could potentially receive information about a person’s spent convictions from
another law enforcement agency for the purpose of assisting in determining whether a person is a fit
and proper person to operate a thermal waste to energy facility. Spent convictions are likely to have
limited to no relevance or weight in that determination. Any requests to law enforcement agencies by
the Head, Recycling Victoria, for information about spent convictions would be an exceptional step
only appropriately justified by the direct relevance of the spent conviction to the license holder or the
applicant’s status as a fit and proper person.
The potential limited consideration of spent convictions as a result of clause 14 of the Bill is also
subject to the common law that requires statutory decision makers to act rationally and consider all
relevant information. This information includes the fact that the convictions have been spent, the
nature and gravity of the offending, any mitigating circumstances, the time passed since that
conviction, as well as any information in support of the applicant’s or license holder’s good standing
and character, in determining whether they are a fit and proper person.
To the extent that clause 14 of the Bill may engage or limit a person’s right to equality before the law
and protection from discrimination based on spent convictions, I note section 21(1) of the Spent
Convictions Act 2021 already permits law enforcement agencies to receive and provide this
information for the purposes of performing a function or exercising a power under any Act. Clause 14
of the Bill therefore, generally aligns with the Spent Convictions Act 2021. Alternatively, if clause 14
constitutes a limitation on that right, the limitation is reasonable having regard to the importance of the
legitimate purpose it serves, and the very specific nature and extent of the limitation, for the reasons
outlined above.
If you would like more information about this matter, please call Lorna Mathieson, Acting Executive
Director, Waste and Recycling Division, Department of Environment, Land, Water and Planning, on
0427 608 365 or email lorna.mathieson@delwp.vic.gov.au.
Thank you again for writing to me and I trust this information will be of assistance.

Yours sincerely

Hon Lily D'Ambrosio MP
Minister for Energy
Minister for Environment and Climate Action
Minister for Solar Homes
18 / 07 / 2022
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Mark Gepp MP
Chairperson
Scrutiny of Acts and Regulations Committee
By email: mark.gepp@parliament.vic.gov.au
Cc: helen.mason@parliament.vic.gov.au

Dear Mr Gepp,
Thank you for your correspondence received at 12.01pm today arising from the Committee’s
consideration of the Independent Broad-based Anti-corruption Commission Amendment (Facilitating
Timely Reporting) Bill 2022 at its meeting on Monday 20 June 2022.
I thank you for your note – an extract from Alert Digest No. 9 – and the opportunity to comment. I
have endeavoured to respond as soon as possible.
The Committee is correct that clause 6 inserts a new section 162AA, which provides:
The IBAC may cause a report to be transmitted to each House of the Parliament under
section 162 despite any proceedings that are pending in a court in relation to—
(a) the subject matter of the report; or
(b) any other matter or thing that may be relevant to the report.
This must be read in the light of clause 5 which states:
5 Special reports
(1) For section 162(2) of the Principal Act substitute—
"(2) If the IBAC intends to include in a report under this section adverse findings
about a public body—
(a) the IBAC must give the relevant principal officer of that public body an
opportunity to respond to the adverse material within 3 months or the later
time agreed with the IBAC; and
(b) if the relevant principal officer responds within the time referred to in
paragraph (a), the IBAC must fairly set out each element of the response in
its report; and
(c) if the relevant principal officer does not respond within the time referred
to in paragraph (a), the IBAC may transmit the report to the Parliament
regardless.".
(2) For section 162(3) of the Principal Act substitute—
"(3) If the IBAC intends to include in a report under this section a comment or
opinion which is adverse to any person—
(a) the IBAC must give the person an opportunity to respond to the adverse
material within 3 months or the later time agreed with the IBAC; and

(b) if the person responds within the time referred to in paragraph (a), the
IBAC must fairly set out each element of the response in its report; and
(c) if the person does not respond within the time referred to in paragraph
(a), the IBAC may transmit the report to the Parliament regardless.".
This provides a guarantee that any person or public body about whom an adverse finding may be
included has a period of three months, or more if agreed by IBAC, to respond to the adverse
material.
There is a risk that whilst appropriate rights must be preserved, legal machinery can be used to
unreasonably delay the tabling of critical IBAC reports. These amendments, as is set out in the
second reading speech and in the Statement of Compatibility, strike an appropriate balance.
In the second reading speech, I said:
It arises because the Opposition has become aware of concerning delays in the tabling of a
number of IBAC reports. These reports have been caught up in unnecessary legal delays and
roadblocks.
It is in the public interest that these IBAC reports are tabled without undue delay and that
any legal processes that result from recommendations are commenced and that any
learnings from the report leading to legislative or educational steps are implemented
expeditiously.
The whole Victorian community understands the importance of IBAC having the resources
and powers, with adequate balance, to manage corruption and root out corruption in
Victoria.
It is in the interests of all Victorians that state government corruption, corruption at
municipal council level, corruption within state government agencies and corruption more
broadly in the Victorian community be met with the strongest response possible because
corruption impacts not only the moral position of public officials but also the public’s trust in
government and also has a significant adverse economic impact.
IBAC has an important role in educating the Victorian public sector and sending a clear signal
that corrupt conduct will not be tolerated.
The Opposition is concerned at delays in the tabling of IBAC reports and we have separately
made commitments as an opposition to increased funding to the IBAC (and to the
Ombudsman).
Clause 6 ensures that a special report may be transmitted to each House of Parliament
under Section 162 despite any proceedings that are pending in court in relation to the
subject matter of the report or any other matter or thing that may be relevant to the report.
These provisions strike an appropriate balance in preserving the rights of those on whom
adverse comments may be made by IBAC and the risk that legal machinery, shenanigans and
roadblocks are used to stymy the release of a critical IBAC report in a timely way thereby
allowing corruption to thrive and wrongdoers to escape just exposure by IBAC.
In the Statement of Compatibility, I said:

It strikes an appropriate balance in preserving the rights of those on whom adverse
comments may be made by IBAC and the risk that legal machinery, shenanigans and
roadblocks are used to stymy the release of a critical IBAC report in a timely way thereby
allowing corruption to thrive and wrongdoers to escape just exposure by IBAC.
It is my view the Bill is compatible with the Charter of Human Rights and Equal Opportunities
Act 2006.
It is for these reasons we believe the Bill strikes an appropriate balance. Those about whom serious
adverse findings are made must be afforded appropriate and reasonable opportunity to comment,
but equally, corrupt persons about whom serious negative findings may have been made by IBAC
should not be afforded endless protection by a legal merry-go-round designed to effectively block
the release of reports and shield corrupt conduct inside government from public scrutiny.
Yours sincerely,

David Davis MP
3.00pm 22 June 2022

Appendix 1
Index of Bills and
Subordinate Legislation in 2022
BILLS
Alert Digest Nos.
Agriculture Legislation Amendment Bill 2022
6, 8
Alpine Resorts Legislation Amendment Bill 2022
2
Appropriation (2022-2023) Bill 2022
6
Appropriation (Parliament 2022-2023) Bill 2022
6
Building, Planning and Heritage Legislation Amendment (Administration and Other Matters)
Bill 2022
10
Casino and Gambling Legislation Amendment Bill 2021
15 of 2021, 1
Casino and Liquor Legislation Amendment Bill 2022
8
Child Employment Amendment Bill 2022
7
Children and Health Legislation Amendment (Statement of Recognition and Other Matters)
Bill 2022
9
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3, 6
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Crimes Legislation Amendment Bill 2022
10
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Education Legislation Amendment (Adult and Community Education and Other Matters) Bill 2022 8
Environment Legislation Amendment (Circular Economy and Other Matters) Bill 2022
9, 10
Equal Opportunity (Religious Exceptions) Amendment Bill 2021
15 of 2021, 1
Firearms Amendment Bill 2022
10
Firefighters’ Presumptive Rights Compensation Legislation Amendment Bill 2022
8
Gambling and Liquor Legislation Amendment Bill 2022
4
Health Legislation Amendment (Quality and Safety) Bill 2021
1, 7
Human Rights and Housing Legislation Amendment (Ending Homelessness) Bill 2022
4
Independent Broad-based Anti-corruption Commission Amendment
(Facilitating Timely Reporting) Bill 2022
9, 10
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Fines Reform and Other Matters) Bill 2022
4
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Justice Legislation Amendment Bill 2022
6
Livestock Management Amendment (Animal Activism) Bill 2021
1
Local Government Legislation Amendment (Rating and Other Matters) Bill 2022
9
Meat Industry Amendment (Rabbit Farms) Bill 2021
9
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Mental Health and Wellbeing Bill 2022
10
Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
15 of 2021, 2
Public Health and Wellbeing Amendment Bill 2022
2
Puffing Billy Railway Bill 2022
4
Regulatory Legislation Amendment (Reform) Bill 2021
1
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BILLS
Alert Digest Nos.
Residential Tenancies, Housing and Social Services Regulation Amendment (Administration and
Other Matters) Bill 2022
10
Road Safety Amendment (Hoon Events) Bill 2021
3, 6
Road Safety Legislation Amendment Bill 2022
5
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
State Taxation and Treasury Legislation Amendment Bill 2022
7
Summary Offences Amendment (Nazi Symbol Prohibition) Bill 2022
7, 9
Sustainable Forests Timber Amendment (Timber Harvesting Safety Zones) Bill 2022
8
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Treaty Authority and Other Treaty Elements Bill 2022
9
Victims of Crime (Financial Assistance Scheme) Bill 2022
6, 9
Victoria Police Amendment Act 2022
4
Victorian Energy Efficiency Target Amendment Bill 2022
10
Wildlife Amendment (Duck Hunting) Bill 2022
5
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14 of 2021, 1
Workplace Safety Legislation and Other Matters Amendment Bill 2021
1
SUBORDINATE LEGISLATION
SR No. 47 – Environment Protection Regulations 2021
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Independent Broad-based Anti-corruption Commission Amendment (Facilitating Timely
Reporting) Bill 2022
Road Safety Amendment (Hoon Events) Bill 2021
(vi)

9, 10
3, 6

inappropriately delegates legislative power

Building, Planning and Heritage Legislation Amendment (Administration and
Other Matters) Bill 2022

10

Mental Health and Wellbeing Bill 2022

10

Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022

5

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Conservation, Forests and Lands Amendment Bill 2022

3, 6

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Agriculture Legislation Amendment Bill 2022
6. 8
Building, Planning and Heritage Legislation Amendment (Administration and
Other Matters) Bill 2022
10
Casino and Gambling Legislation Amendment Bill 2021
15 of 2021, 1
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3, 6
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Crimes Legislation Amendment Bill 2022
10
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Environment Legislation Amendment (Circular Economy and Other Matters) Bill 2022
9, 10
Equal Opportunity (Religious Exceptions) Amendment Bill 2021
15 of 2021, 1
Health Legislation Amendment (Quality and Safety) Bill 2021
1, 7
Independent Broad-based Anti-corruption Commission Amendment (Facilitating Timely
Reporting) Bill 2022
9, 10
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(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities (continued)
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
Mental Health Amendment (Counsellors) Bill 2021
Mental Health and Wellbeing Bill 2022

15 of 2021
3
13 of 2021
10

Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
15 of 2021, 2
Residential Tenancies, Housing and Social Services Regulation Amendment (Administration
and Other Matters) Bill 2022
10
Road Safety Amendment (Hoon Events) Bill 2021
3, 6
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
Summary Offences Amendment (Nazi Symbol Prohibition) Bill 2022
7, 9
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Treaty Authority and Other Treaty Elements Bill 2022
9
Victims of Crime (Financial Assistance Scheme) Bill 2022
6, 9
Victorian Energy Efficiency Target Amendment Bill 2022
10
Wildlife Amendment (Duck Hunting) Bill 2022
5
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14 of 2021, 1
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Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Public Transport

06-05-21

5 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21
06-02-22

14 of 2021
1 of 2022

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Bill 2021

Treasurer

27-10-21
14-12-21

14 of 2021
1 of 2022

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

17-11-21

15 of 2021

Casino and Gambling Legislation
Amendment Bill 2021

Consumer Affairs, Gaming and
Liquor Regulation

17-11-21
13-12-21

15 of 2021
1 of 2022

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

17-11-21

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

17-11-21

15 of 2021

Equal Opportunity (Religious
Exceptions) Amendment Bill 2021

Attorney-General

17-11-21
02-12-21

15 of 2021
1 of 2022

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

17-11-21

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Bill 2021

Health

16-11-21
30-11-21

15 of 2021
2 of 2022

Bill Title

Minister/ Member

Transport Legislation
Miscellaneous Amendments
Bill 2021
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Health Legislation Amendment
(Quality and Safety) Bill 2021

Health

08-02-22
17-05-22

1 of 2022
7 of 2022

Conservation, Forests and Lands
Amendment Bill 2022

Energy, Environment and Climate
Change

10-03-22
26-04-22

3 of 2022
6 of 2022

Drugs, Poisons and Controlled
Substances Amendment
(Decriminalisation of Possession
and Use of Drugs of Dependence)
Bill 2022

Fiona Patten MP

10-03-22
10-03-22

3 of 2022
4 of 2022

Justice Legislation Amendment
(Trial by Judge Alone and Other
Matters) Bill 2022

Attorney-General

10-03-22

3 of 2022

Road Safety Amendment (Hoon
Events) Bill 2021

Stuart Grimley MP

10-03-22
04-04-22

3 of 2022
6 of 2022

Transport Legislation Amendment
(Port Reforms and Other Matters)
Bill 2022

Ports and Freight

06-04-22

5 of 2022

Wildlife Amendment (Duck
Hunting) Bill 2022

Jeff Bourman MP

06-04-22

5 of 2022

Agriculture Legislation Amendment
Bill 2022

Agriculture

12-05-22
25-05-22

6 of 2022
8 of 2022

Victims of Crime (Financial
Assistance Scheme) Bill 2022

Victim Support

12-05-22
25-05-22

6 of 2022
9 of 2022

Summary Offences Amendment
(Nazi Symbol Prohibition) Bill
2022

Attorney-General

24-05-22
07-06-22

7 of 2022
9 of 2022

Environment Legislation
Amendment (Circular Economy
and Other Matters) Bill 2022

, Environment and Climate Change

22-06-22
18-07-22

9 of 2022
10 of 2022

Independent Broad-based Anticorruption Commission
Amendment (Facilitating Timely
Reporting) Bill 2022

Hon. David Davis MP

22-06-22
22-06-22

9 of 2022
10 of 2022

Treaty Authority and Other Treaty
Elements Bill 2022

Aboriginal Affairs

22-06-22

9 of 2022

Building, Planning and Heritage
Legislation Amendment
(Administration and Other
Matters) Bill 2022

Planning

10 of 2022

Crimes Legislation Amendment Bill
2022

Attorney-General

10 of 2022

Mental Health and Wellbeing Bill
2022

Mental Health

10 of 2022
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Residential Tenancies, Housing and
Social Services Regulation
Amendment (Administration and
Other Matters) Bill 2022

Housing

10 of 2022

Victorian Energy Efficiency Target
Amendment Bill 2022

Energy, Environment and Climate
Change

10 of 2022
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