PARLIAMENT OF VICTORIA
Scrutiny of Acts and Regulations Committee

Alert Digest No. 13 of 2019
Tuesday, 29 October 2019

on the following Bills
Building Amendment (Cladding Rectiﬁcation) Bill 2019
Dangerous Goods Amendment (Penalty Reform) Bill 2019
Energy Safety Legislation Amendment (Victorian Energy Safety Commission and
Other Matters) Bill 2019
Environment Protection Amendment (Refund on Bottles and Cans) Bill 2019
Justice Legislation Amendment (Criminal Appeals) Bill 2019
Justice Legislation Amendment (Serious Offenders and Other Matters) Bill 2019
Melbourne Strategic Assessment (Environment Mitigation Levy) Bill 2019
Road Safety Amendment (Medicinal Cannabis) Bill 2019
State Taxation Acts Further Amendment Bill 2019
Wildlife Amendment (Protection of Birds) Bill 2019

The Committee

Mr Mark Gepp MLC
Chairperson
Member for Northern Victoria

Mr Neale Burgess MLA
Deputy Chariperson
Member for Has ngs

Mrs Bev McArthur MLC
Member for Western Victoria

Ms Sarah Connolly MLA
Member for Tarneit

Ms Sonya Kilkenny MLA
Member for Carrum

Ms Fiona Pa en MLC
Ms Nina Taylor MLC
Member for Northern Metropolitan Member for Southern Metropolitan

Parliament House, Spring Street
Melbourne Victoria 3002
Telephone: (03) 8682 2836
Facsimilie: (03) 8682 2858
Email: sarc@parliament.vic.gov.au
Web: www.parliament.vic.gov.au/sarc

Commi ee Staﬀ
Ms Helen Mason, Execu ve Oﬃcer
Ms Lauren Cook, Legal Adviser - Regula ons
Mr Simon Dinsbergs, Business Support Oﬃcer
Ms Sonya Caruana, Oﬃce Manager
Professor Jeremy Gans, Human Rights Adviser

Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently deﬁned administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the Privacy and Data Protec on Act 2014;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the Cons tu on Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the Cons tu on Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the Cons tu on Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary Commi ees Act 2003, sec on 17

Table of Contents
Alert Digest No. 13 of 2019
Building Amendment (Cladding Rectification) Bill 2019

1

Energy Safety Legislation Amendment (Victorian Energy Safety Commission and Other
Matters) Bill 2019

4

Environment Protection Amendment (Refund on Bottles and Cans) Bill 2019

5

Justice Legislation Amendment (Criminal Appeals) Bill 2019

8

Justice Legislation Amendment (Serious Offenders and Other Matters) Bill 2019

10

Melbourne Strategic Assessment (Environment Mitigation Levy) Bill 2019

15

Road Safety Amendment (Medicinal Cannabis) Bill 2019

17

State Taxation Acts Further Amendment Bill 2019

18

Ministerial Correspondence

21

Dangerous Goods Amendment (Penalty Reform) Bill 2019
Wildlife Amendment (Protection of Birds) Bill 2019

Appendices
1 – Index of Bills in 2019

27

2 – Committee Comments classified by Terms of Reference

29

3 – Table of Ministerial Correspondence

31

Parliament of Victoria, Australia
Scrutiny of Acts and Regulations Committee
Reports to Parliament
Alert Digests 2019
ISBN 978‐1‐925345‐76‐6
ISSN 1440‐2939
Ordered to be Published
By Authority. Government Printer for the State of Victoria.
Parliamentary Paper No. 50, Session 2018‐2019

i

Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2019 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Building Amendment (Cladding Rectification) Bill 2019
Member
Portfolio

Hon Richard Wynne MP
Planning

Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

15 October 2019
16 October 2019

Summary
The Bill amends the Building Act 1993. More specifically it: ‐

1



Confers further functions on the Victorian Building Authority (the Authority) in relation to
cladding rectification; It provides the Authority with functions to provide information, advice
on rectification work and make payments to persons or bodies eligible for financial assistance
for rectification work.[10]



Establishes a new agency, Cladding Safety Victoria which will manage funding and work with
owners corporations from commencement to finish. Note the Second Reading Speech:‐ ‘A
grants program will provide funding for rectification works on hundreds of buildings found to
have high‐risk cladding to make sure they’re safe and compliant with all building regulations
The program will be overseen by… Cladding Safety Victoria.’



Imposes an additional building permit levy1 as a contribution towards the costs of carrying
out the Authority’s functions related to rectification work; A person has the right to apply to
VCAT for review of the reassessment of the building permit levy.[22,24] A review of the new
additional levy will be conducted within four years of commencement of the
provisions.[15,18,25]



Makes provision for a new account – the Cladding Safety Victoria Account (CSV Account)
within the Authority.[11] This enables money received from additional levies and other
specified sources to be used for the purposes of rectification works. It enables money to be
paid from the CSV Account for rectification work, the review of the building legislative
framework and related purposes. It makes provision for the appropriation of certain sums
out of the Consolidated Fund for payment into the CSV Account.[14]



Provides for the subrogation of the Crown to the rights and remedies of an owner to whom
financial assistance is given.[9] It inserts new sections 137F and G into Part 9 of the Building
Act 1993. Note the Statement of Compatibility:‐ ‘The Bill… amends the Principal Act to provide
that the State is subrogated the rights and remedies of a person, who is granted such financial
assistance, to take legal action or make a claim against any person in relation to the
installation of such non‐compliant cladding. This will provide the State with a legal ground to
take systematic legal action to recover the losses caused by the wrongdoers who have
installed non‐compliant cladding. The rights to which the State is subrogated as specified as
all rights that the person in receipt of financial assistance has in contract, tort, equity or under

Note the Second Reading Speech:‐ ‘Additional amounts of building permit levy are to be payable: for a
building that is a Class 2 (apartments), Class 3 (hotels), Class 4 (dwellings attached to commercial buildings),
Class 5 (offices), Class 6 (shops), Class 7 (car parks and warehouses) and Class 8 (laboratories and factories),
within the meaning of the Building Code of Australia; and where the building work in not located in ‘regional
Victoria’ (as defined in section 18(8) of the First Home Owner Grant Act 2000.)’
1
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legislation to take action against the wrongdoer… Subrogation is the process by which one
party (in this case the State of Victoria) is substituted for another so that it may enforce that
other’s rights against a third party for its own benefit… the people who receive cladding
rectification funding will be compensated for the losses caused to their property by the
failures of building practitioners, architects, building surveyors and other consultants,
through the financial assistance to be provided by the State and the Cladding Safety Account.
They will be relieved of the burden of funding these works themselves and attempting to take
legal action to recover their costs of doing so. The subrogation of their legal rights to the State
is commensurate with the benefits of participating in the Cladding Rectification Program.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Fair hearing – Crown may exercise a building owner’s rights and remedies relating to non‐compliant
cladding – Remedies can be enforced against an entity’s officers unless the officer’s lack of
knowledge or consent is proved
Summary: The effect of new sub‐section 137F(4) is that the Crown may be able to enforce rights or
remedies relating to an entity’s act or omission relating to non‐compliant cladding against an officer of
the entity unless the officer can ‘prove’ that he or she did not know about or consent to that act or
omission. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 9, inserting a new section 137F, provides that, if the Crown or
Cladding Authority has paid the owner financial assistance in relation to rectifying a building’s cladding,
the Crown may exercise all of the rights and remedies of the building’s owner in relation to non‐
compliant cladding. New sub‐section 137F(3) provides that any right or remedy ‘exercisable against an
entity that is not an individual’ is also enforceable against ‘people who were its officers at the time the
act or omission that gave rise to the right or remedy occurred’. New sub‐section 137F(4) provides:
If it is proved that an act or omission by an entity occurred without the knowledge or consent
of an officer of the entity, a right or remedy is not enforceable as provided by subsection (3)
against the officer in relation to the act or omission.
The Committee observes that the effect of new sub‐section 137F(4) is that the Crown may be able
to enforce rights or remedies relating to an entity’s act or omission relating to non‐compliant
cladding against any officer of the entity unless the officer can ‘prove’ that he or she did not know
about or consent to that act or omission.
Charter analysis
The Statement of Compatibility remarks:
To the extent that the statutory subrogation regime applies, the Bill provides that the onus of
proof is on the directors and/or persons in control of an entity to establish that the act and/or
omission occurred without their knowledge or consent. Although this provision requires a
director and/or person in control of an entity to raise evidence to prove that they are not
captured by new Division 4, I am satisfied that the provision imposes an evidential, rather than
legal burden. Courts in other jurisdictions have generally taken the approach that an evidential
onus on a defendant to raise a defence does not limit the presumption of innocence. The
2
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defences and excuses required by this new provision relate to matters within the knowledge
of the directors and/or persons in control of that entity, which is appropriate in circumstances
where placing the onus on the State would involve the proof of a negative which would be very
difficult.
The Committee notes that (except for compensation ordered after a finding of guilt2), the rights and
remedies affected by new section 137F are enforced in civil proceedings and therefore do not engage
the Charter right of criminal defendants to be presumed innocent. However, new sub‐section 137F(4),
may engage the Charter rights of civil litigants to have the proceeding decided after a fair hearing,3 to
the extent that it requires respondents to a civil claim to prove that they are not liable for that claim.
The Committee observes that new sub‐section 137F(4) uses the word ‘proved’, which is usually
understood as imposing a legal burden (to prove a matter on the balance of probabilities4), rather an
evidential burden (where, in a criminal trial, ‘the accused must present or point to evidence that
suggests a reasonable possibility of the existence of facts that, if they existed, would establish the
exception, exemption, proviso, excuse or qualification’ before the prosecution is required to prove the
absence of an exception beyond reasonable doubt.5)
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of new
sub‐section 137F(4) with civil litigants’ Charter right to a fair hearing.

2

3
4

5

New sub‐section 137F(9) provides that one of the ‘rights of the payee’ the Crown may exercise is a
compensation order following a finding of guilt under existing s. 86 of the Sentencing Act 1991.
Charter s. 24(1).
Evidence Act 2008, s. 140(1).
Criminal Procedure Act 2009, s. 72.
3
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Energy Safety Legislation Amendment (Victorian Energy Safety
Commission and Other Matters) Bill 2019
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

15 October 2019
16 October 2019

Summary
The Bill amends Acts relating to energy. More specifically it: ‐


Amends the Energy Safe Victoria Act 2005 to establish a new governance structure for Energy
Safe Victoria. It establishes the Victorian Energy Safety Commission as a three‐member
Commission supported by a new Chief Executive Officer.[22‐29] It provides for the
appointment of a Technical Advisory Committee with expertise in the gas and electricity
industry, amongst other matters.[30] Ministerial directions may be given to Energy Safe
Victoria. Such directions must be published and included in an annual report.[31] It contains
transitional provisions and makes consequential amendments.[32‐58]



Amends the Electricity Safety Act 1988 to provide for the licensing of lineworkers and make
further provision for electrical inspection work and electrical installation work.[2‐10] Note
the Second Reading Speech:‐ ‘The second key element of this Bill is the establishment of an
electrical lineworker licensing scheme… Currently, Energy Safe Victoria oversees the
registration of electrical lineworkers, however following registration, it is the employing
distribution businesses who manage them. There is no registration renewal requirement,
meaning lineworkers remain registered whether they continue to work in the industry or not…
This Bill makes minor amendments to the Electricity Safety Act 1998 to enable the
establishment of the scheme in regulations’

Comments under the PCA
Delayed commencement (s.17(a)(vi), PCA)
Clause 2 is the commencement provision. It provides that the Act comes into operation on a day or
days to be proclaimed. If a provision does not come into operation before 1 January 2021, it comes
into operation on that day. Note the Explanatory Memorandum:‐ ‘Lineworkers are currently registered
by Energy Safe Victoria under a voluntary scheme… Compiling the list of registered persons will require
review of current records and confirmation of licence classes and terms for everyone transitioning to
the new licensing scheme. Regulations will also be required to support the new licensing scheme.
Accordingly, 1 January 2021 has been set as the default commencement date to ensure an orderly
transition from the current voluntary registration scheme to the mandatory licensing scheme.’
The Committee is of the view the provision is justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4
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Environment Protection Amendment (Refund on Bottles and
Cans) Bill 2019
Member
Dr Samantha Ratnam MP
Private Member’s Bill

Introduction Date
Second Reading Date

13 August 2019
16 October 2019

Summary
The Bill amends the Environment Protection Act 2017. It amends that Act to promote the recovery,
resuse and recycling of empty beverage containers by establishing an effective State‐wide container
deposit scheme.6
The Bill inserts new Part 6.3A which provides for a container deposit scheme.[6] Provision is made for
a four year review of the scheme.[6]

Comments under the PCA
Delayed commencement (s.17(a)(vi), PCA)
Clause 2 is the commencement provision. It provides that the Act comes into operation on 1 March
2021. Note the Explanatory Memorandum:‐ ‘The provisions of the Bill will come into operation on
1 March 2021, providing in excess of 12 months to enter into contractual arrangements and develop
the Scheme infrastructure.’
The Committee is of the view that the provision is justified.
Strict liability offences
The Bill contains a number of strict liability offences7 identified in the Statement of Compatibility. The
Committee notes that an offence is one of strict liability if there is no requirement to prove mens rea8
on the part of the accused but where the defence of ‘honest and reasonable mistake of fact’ is
available.

6

7

8

See the Second Reading Speech:‐ ‘The Bill establishes the legislative framework to create a refund scheme
for bottles and cans. The container deposit scheme will place a price on eligible containers that can be
redeemed as a refund when the container is returned for recycling. What is an eligible container will be
determined by regulation… The refund amount will also be determined by regulation… Containers can be
redeemed at a collection point, where the refund will be given. Containers can be redeemed at a collection
point, where the refund will be given… the scheme will be administered by a scheme coordinator, who has
signed a contract with the Minister. The scheme coordinator must report quarterly on the rates of collection
and amount of refunds paid out, and report annually on performance against targets contained in the
agreement.’
See new section 132Q – An offence for a supplier to supply a beverage without a supply arrangement with
the Scheme Coordinator and container approval. The penalty is 700 penalty units for a natural person and
2500 penalty units for a body corporate. See new section 132R – An offence for a supplier to supply a
beverage in a container without a refund marking to any person. The penalty is 700 penalty units for a
natural person and 2500 penalty units for a body corporate. See new section 132W – An offence for a
person to claim a refund for containers not subject to the Scheme. The penalty is 40 units for a natural
person and 160 penalty units for a body corporate.
Mens rea is a Latin term which means ‘guilty mind’. Different standards of mens rea apply depending on
the offence, i.e., that the accused: actually intended to do the act for which they have been charged; or had
knowledge as to the possible harmful consequences of that act; or was negligent regarding the likelihood
of the harm that would be caused by the act.
5
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The Statement of Compatibility provides:‐ ‘These offences engage the presumption of innocence as
they are all strict liability offences, with no requirement to prove the state of mind of the accused. The
defence of a reasonable mistake is, however, still available. The requirement to prove the intention of
a person to do a particular act is an important safeguard for the rights of an accused person. Strict
liability offences may be appropriate where the offences are of a regulatory nature (rather than serious
criminal offences), don’t attract a penalty that includes imprisonment; and don’t require a person to
rely on information from, or actions by, third parties to ensure compliance. This is the case in relation
to each one of the offences above.’
The Committee is satisfied that the application of strict liability to the offences is justified.

Charter Issues
Presumption of innocence – Offence of supplying a beverage in a container for the first time in
Victoria without a supply arrangement – Suppliers must ‘establish’ that the supply was not the first
in Victoria
Summary: The effect of new sub‐section 132Q(3) may be that a supplier of a beverage in a container
who has been charged with an offence relating to that supply must ‘establish’ that it wasn’t the
container’s first supply in Victoria. The Committee will write to the member seeking further information.
Relevant provisions
The Committee notes that clause 6, inserting a new section 132Q makes it an offence to supply a
beverage in a container without an in force supply arrangement and an approved container. New sub‐
section 132Q(2) provides that the new offence ‘only applies to the first supply in the State of the
beverage in the container.’ New sub‐section 132Q(3) provides:
In proceedings for an offence against this section, if it is established that the beverage in the
container has been supplied in the State, the onus of establishing that the supply is not a first
supply in the State lies on the defendant.
‘Supply’ means ‘supply, by way of sale or otherwise, in the course of carrying on a business’.
The Committee observes that the effect of new sub‐section 132Q(3) may be that a supplier of a
beverage in a container who has been charged with an offence relating to that supply must
‘establish’ that it wasn’t the container’s first supply in Victoria.
Charter analysis
The Statement of Compatibility discusses the Charter rights of criminal defendants to be presumed
innocent until proved guilty according to law, but only in relation to the creation of ‘strict liability’
offences (which do not require proof that the defendant was criminally responsible.) However, the
statement does not discuss new sub‐section 132Q(3)’s requirement that some criminal defendants
must establish that a supply was not a first supply.9
In discussing a similar provision in New South Wales, that state’s Legislation Review Committee
remarked:
The Committee notes that placing the onus on the defendant to show that the supply is not a
first supply reverses the onus of proof and is contrary to the fundamental principle that the
prosecution bears the burden of proof. However, the Committee notes that the participation
of suppliers in the scheme is crucial for the scheme to work and placing obligations upon them
9

6

See the Committee’s Practice Note [26 May 2014], B. iii.
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is not unreasonable in the circumstances. As such, the Committee does not consider the
reversal of proof trespasses unduly on rights and liberties.10
However, NSW does not have an equivalent to Victoria’s Charter and its statutory test for reasonable
limits on rights.11
Conclusion
The Committee will write to the member seeking further information as to the compatibility of new
sub‐section 132Q(3) with the Charter right of criminal defendants to be presumed innocent until
proved guilty according to law.

10

11

Legislation Review Committee, Legislation Review Digest, No. 27/56 – 18 October 2016, Parliament of NSW,
p. 16, reporting on the Waste Avoidance and Resource Recovery Amendment (Container Deposit Scheme)
2016 (NSW).
Charter s. 7(2).
7
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Justice Legislation Amendment (Criminal Appeals) Bill 2019
Member
Portfolio

Hon Jill Hennessy MP
Attorney‐General

Introduction Date
Second Reading Date

16 October 2019
17 October 2019

Summary
The Bill amends various Acts to improve and modernise Victoria’s appeal system. In particular, the Bill:‐

12

13

8



Amends the Children, Youth and Families Act 2005 to abolish de novo12 appeals against final
orders made by the Family Division of the Children’s Court;[3] it replaces the de novo hearing
with a new scheme with new appeals processes and procedures. The appellate court must
determine the appeal by way of rehearing.13[6,7] Note the Explanatory memorandum:‐
‘Appeals to the Supreme Court on a question of law remain available pursuant to section 329
of the Children, Youth and Families Act 2005.’



Amends the Criminal Procedure Act 2009 to enable the Court of Appeal to refer certain
matters to the Trial Division of the Supreme Court or to the County Court for the making of
a reference determination during an appeal or application for leave to appeal;[33]



Amends the Criminal Procedure Act 2009 to provide a second or subsequent right of appeal
against conviction in certain circumstances.[35] Note the Statement of Compatibility:‐ ‘Under
existing law, once a convicted person has exhausted their appeal rights, the only available
avenue to have their case re‐examined by a court is through petitioning the Attorney‐General
to refer their case to the Court of Appeal pursuant to section 327 of the CPA. The Bill will
reduce reliance on this statutory referral of power, by introducing a statutory right to a further
appeal… The Court of Appeal will only grant a second or subsequent appeal if satisfied that
there was a substantial miscarriage of justice.’



Amends both the Children, Youth and Families Act 2005 and the Criminal Procedure Act 2009
to abolish de novo appeals against convictions recorded in summary proceedings and to
provide instead for those appeals to be by way of rehearing;[7,19] Note the Second Reading
Speech:‐ ‘Under the new process created by this Bill, conviction appeals will be decided on the
evidence given before the original court, with the ability to receive further evidence in limited
circumstances and having regard to the reasons of the magistrate. Further evidence may be
received if the County Court considers it to be in the interests of justice. However, for certain
protected evidence, the County Court must also be satisfied that the evidence is substantially
relevant to a fact in issue in the appeal. Protected evidence includes evidence from a
complainant, child or person with a cognitive impairment in cases involving sexual offences
or family violence.’

Note the Second Reading Speech:‐ ‘In Victoria, appeals decided in the summary jurisdiction are typically
heard by way of a de novo appeal, where the appeal court re‐hears the evidence, considers the issues afresh
and make a new decision. This appeal process essentially requires the prosecution to prove its case again.
This Bill will abolish de novo appeals from criminal matters in the summary jurisdiction and replace them
with new appeal processes. It will also abolish de novo appeals from final orders made by the Family Division
of the Children’s Court… Victoria is the only jurisdiction that has retained the de novo appeal process, which
comes from the 17th century English system of appeals. In contrast to when de novo appeals were
introduced, the Victorian magistracy of today is a professional, legally trained body responsible for an
increasingly complex jurisdiction. It handles over 90 per cent of all cases that come before Victorian criminal
courts each year. Only a small percentage of these cases are appealed.’
See clause 7 which inserts Division 1 of Part 5.4. Division 1 governs an appeal by an offender to the County
Court or the Trial Division of the Supreme Court. See new section 424 ‐ Appeal may be made in respect of
the conviction or the sentence or both the conviction and the sentence.
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Abolishes de novo appeals against sentences imposed in summary proceedings and to
provide instead for a different kind of appeal against those sentences;



Abolishes appeals against sentences of imprisonment imposed on appeal from the
Magistrates’ Court or the Children’s Court;



Makes consequential amendments to the Supreme Court Act 1986.

Comments under the PCA
Delayed commencement (s.17(a)(vi), PCA)
Clause 2 is the commencement provision. It provides for Part 1 and Division 3 of Part 2 to come into
operation on the day after the day after on which the Act receives Royal Assent. Subclause (2) provides
for the remaining provisions to come into operation on a day or days to be proclaimed. Subclause (3)
provides that if a provision of Division 1 or 2 of Part 2 or Division 1 of Part 3 does not come into
operation before 3 July 2021, it comes into operation on that day. Note the Explanatory
memorandum:‐ ‘The default commencement date reflects that the reforms to which these provisions
relate represent a significant change to current practice, which will require time to prepare for.’
The Committee is of the view the provision is justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

9
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Justice Legislation Amendment (Serious Offenders and Other
Matters) Bill 2019
Member
Portfolio

Hon Ben Carroll MP
Corrections

Introduction Date
Second Reading Date

15 October 2019
16 October 2019

Summary
The main purpose of Bill is to strengthen the operation of the prisons, parole and the post‐sentence
supervision scheme to further enhance community safety. It amends the Corrections Act 1986, the
Serious Offenders Act 2018 and the Children, Youth and Families Act 2005. The Bill: ‐

14

15

10



Amends Schedule 114 of the Serious Offenders Act 2018 to include as a serious sex offence an
offence against section 48 of the Crimes Act 1958 (sexual activity directed at another person).
[17]; It clarifies the operation of various procedural provisions in relation to the conditions
of interim supervision orders, the making of applications etc.[5‐10] It authorises the
disclosure15 and publication of research using de‐identified data relating to current and
former offenders.[15]



Amends section 284 of the Serious Offenders Act 2018 to permit the sharing of information
to any person where the person believes on reasonable grounds that it is necessary to do so
the reduce the risk of an offender committing a serious sex offence or a serious violence
offence or both.[14]



Amends the Corrections Act 1986 to clarify the procedure with respect to letters, parcels and
other correspondence with prisoners



Amends section 58E of the Corrections Act 1986 in relation to the application of emergency
management days.[30] It provides that prisoners granted bail or parole or released may
request to stay in prison until the next working day.[20]



Modernises the membership of the Adult Parole Board. It broadens the category of senior,
skilled and experienced people who can be appointed as chairperson and deputy chairperson
to include Australian lawyers of at least 10 years experience. The Chairperson can be
appointed on a full time or part time basis.[31‐35]



Extends the application of Part 9C which relates to prisoner compensation quarantine funds.
[38] Note the Second Reading Speech:‐ ‘The Corrections Act currently allows for the
establishment of a Prisoner Compensation Quarantine Fund to receive certain damages
awarded to a sentenced prisoner and to allow some of those funds to be recoverable by the
prisoner’s victims. A Prisoner Compensation Quarantine Fund only applies to compensation
paid for injuries suffered by sentenced prisoners. Recent cases have rightly raised concerns
about the operation of these laws including the complexity of accessing the funds by victims
of crimes. The Bill will address these concerns by extending the operation of the Prisoner
Compensation Quarantine Fund to include compensation paid to unconvicted prisoners who

Note the Second Reading Speech:‐ ‘Clause 17 also amends Schedule 1 to… include the offence of sexual activity directed
at another person (which involves engaging in a sexual activity to cause fear or distress in a person who sees the
activity)… Prisoners who have been convicted of and sentenced to imprisonment with a non‐parole period in respect
of a ‘serious violent offence’ and a ‘sexual offence’ are subject to stricter parole laws than other prisoners.
Note the Explanatory memorandum:‐ ‘There are existing robust processes by the Department of Justice and Community
Safety regarding ethics and accuracy for sharing and publication of information for research purposes and these will
continue to apply. The amendments made by the clause will ensure the research can continue to be conducted,
approved, managed, evaluated and published. To avoid doubt, the amendments made by the clause will ensure there
is clear legal authority to do so.’
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are on remand at the time of the incident, but who are subsequently convicted and sentenced
to imprisonment. This will ensure victims of crime have greater access to the fund.’


Amends the list of serious violent offences to include extortion with threat to kill as a serious
violent offence for the purposes of parole decisions.[19]



Aligns information sharing provisions with those in the Serious Offenders Act 2018 for the
management of offenders administered under both Acts; It permits information sharing with
the Commission for Children and Young People in relation to child offenders who are serving
a sentence in a prison and permits certain information sharing with the Department of
Premier and Cabinet.[45,47]

Submission
The Committee received a submission on the Bill from the Office of the Victorian Information
Commissioner.
The Submission is reproduced on the Committee’s website: www.parliament.vic.gov.au/sarc

Comments under the PCA
Retrospectivity (s. 17(a)(i), PCA)
Clause 30 amends section 58E16 of the Corrections Act 1986. Clause 3 inserts new subsection (3) which
excludes the application of section 58E in respect of or in relation to:‐


Any event (including any emergency or riot) at the Metropolitan Remand Centre, Victoria, on
30 June 2015 and 1 July 2015 and the security response to that event; or



Any emergency, riot or other significant security incidence that is caused or contributed to
by that prisoner or any other prisoner.

Note the Second Reading Speech:‐ ‘Prisoners should not get reduced sentences when they are the cause
of significant security incidents in custody. The Bill will enshrine this principle in law. Under section 58E
of the Corrections Act, the Secretary of the Department of Justice and Community Safety may reduce
the length of a prisoner’s sentence by granting Emergency Management Days where a prisoner is of
good behaviour during an emergency or industrial action, or in other circumstances that are unforeseen
and special. Specifically, the Bill excludes for all prisoners the application of Emergency Management
Days in relation to the prison riots at the Metropolitan Remand Centre in 2015, irrespective of whether
or not they were involved in any way.
The amendments also apply to any emergency, riot or other significant security incident in the future
that is caused or contributed to by a prisoner or prisoners. For example, prisoners will not get a reduced
sentence when there is a security response to prisoners who caused a fire or assaulted another prisoner
or staff members. The amendments apply to prisons, police gaols and other places of custody such as
court cells. The reforms reflect the paramount principle that prisoners should not receive a reduced
sentence when prisoners cause or contribute to a significant breach of custodial security.

16

Section 58E of the Corrections Act 1986 currently states (1) The Secretary may, in accordance with the
regulations, reduce the length of a sentence of imprisonment being served by a person or the length of the
non‐parole period (if one has been fixed in respect of the sentence) on account of good behaviour while
suffering disruption or deprivation— (a) during an industrial dispute or emergency existing in the prison or
police gaol in which the sentence is being served; or (b) in other circumstances of an unforeseen and special
nature. (2) Subsection (1) applies to all sentences of imprisonment, including any imposed for murder,
irrespective of whether the sentences were imposed before or after the commencement of this section.
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The Committee is of the view that the retrospective application of the provision is justified.
Privacy (s. 17(a)(iv)17, PCA)
Clause 14 amends section 284 of the Serious Offenders Act 2018 which provides for the sharing of
information.[14] Note the Explanatory Memorandum:‐ ‘Subclause (2) inserts new section 284(1A)
which allows a relevant person to use or disclose any information obtained by the relevant person in
carrying out a function under this Act or any other Act if ‐the use or disclosure is authorised by the
person to whom the information relates; or the relevant person believes on reasonable grounds that it
is necessary to do so to reduce the risk of an offender committing a serious sex offence or a serious
violence offence or both, or an offence referred to in Schedule 3, or engaging in any behaviour or
conduct that threatens the safety of any person (including the offender) or to lessen or prevent a threat
to the life, health, safety or welfare of any person. The practical effect of new section 284 is to allow
the use or disclosure of information in the circumstances listed above to any person, not just other
relevant persons.’
The Committee notes the above and the Charter report. The Committee will write to the Minister to
seek further information.

Charter Issues
Privacy – Relevant people may disclose information obtained when exercising a statutory function
to anyone if necessary to reduce risks or lessen threats to anyone’s safety
Summary: The effect of clause 14(2) may be to permit a relevant person to disclose information
obtained when exercising any statutory function to anyone where the disclosure is necessary to ‘reduce’
a risk of, or ‘lessen’, a threat to someone’s safety. The Committee will write to the Minister seeking
further information.
Relevant provisions
The Committee notes that clause 14(2), amending existing s. 284 of the Serious Offenders Act 2018,
inserts a new sub‐para 284(1A)(b) as follows:
A relevant person may use or disclose to any person any information obtained by the relevant
person in carrying out a function under this Act or any other Act if—
(b) the relevant person believes on reasonable grounds that it is necessary to use or disclose
the information—
(i)

to reduce the risk of an offender… engaging in any behaviour or conduct that
threatens the safety of any person (including the offender); or

(ii) to lessen or prevent a threat to the life, health, safety or welfare of any person.
The Committee notes that the terms of new section 284(1A)(b) are not expressly limited to disclosure
of information about serious offenders.
The Explanatory Memorandum explains:

17
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Note section 17(a)(iv) of the Parliamentary Committees Act 2003 requires the Committee to consider any
Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the Bill
directly or indirectly unduly requires or authorises acts or practices that may have an adverse effect on
personal privacy within the meaning of the Privacy and Data Protection Act 2014.
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The practical effect of new section 284(1A) is to allow the use or disclosure of information in
the circumstances listed above to any person, not just other relevant persons.
‘Relevant person’ includes every employee of, service provider to or adviser to: the Department of
Justice and Community Safety, the Department of Health and Human Services, the Commonwealth
Department of Home Affairs, the Commonwealth Attorney‐General’s Department, Victoria Police, the
Australian Federal Police, the Office of Public Prosecutions and the Commonwealth Director of Public
Prosecutions.
The Committee observes that the effect of clause 14(2) may be to permit a relevant person to
disclose information obtained when exercising any statutory function to anyone where the
disclosure is necessary to ‘reduce’ a risk of, or ‘lessen’, a threat to someone’s safety.
Charter analysis
The Statement of Compatibility remarks:
Clause 14 inserts new section 284(1A) into the Serious Offenders Act, which provides that a
‘relevant person’ (being an individual or body defined in section 284(6)) may use or disclose
information obtained under the Act to any person in certain, confined circumstances.
Currently, this information can only be shared with other ‘relevant persons’. To the extent that
the information used or disclosed involves personal information, it will engage the right to
privacy under section 13 of the Charter.
The right to privacy in the Charter will not be limited if any interference is lawful and not
arbitrary. In my view, new section 284(1A) is appropriately circumscribed so as not to authorise
any arbitrary interferences with privacy. It permits information sharing only if the use or
disclosure is authorised by the person to whom the information relates, or if the relevant
person reasonably believes that the use or disclosure is necessary to reduce the risk of an
offender committing certain serious offences or engaging in any behaviour that threatens a
person’s safety, or to lessen or prevent a threat to the life, health, safety or welfare. I note that
such grounds are consistent with the Information Privacy Principles on disclosure of personal
information contained in the Privacy and Data Protection Act 2014. I consider that the high
threshold imposed by this provision strikes an appropriate balance between the privacy of
personal information of offenders and victims and the ability to respond quickly to serious risks
and threats to safety or welfare.
However, the Committee notes that new section 284(1A) is not expressly limited to information
obtained under the Serious Offenders Act 2018.18 Rather, it may apply to information obtained by a
relevant person when carrying out any statutory function.
The Committee observes that Victoria’s Information Privacy Principles relevantly provide:19
Principle 2—Use and Disclosure
2.1 An organisation must not use or disclose personal information about an individual for a
purpose (the secondary purpose) other than the primary purpose of collection unless—
(d) the organisation reasonably believes that the use or disclosure is necessary to lessen or
prevent—
(i)
18

19

a serious threat to an individual's life, health, safety or welfare; or

By contrast, the offence in existing s. 284(2) is limited to ‘use or disclose any information obtained by the
person in carrying out a function under this Act’, i.e. the Serious Offenders Act 2018.
Privacy and Data Protection Act 2014, Schedule 1. The words ‘and imminent’ in para (d)(i) were removed
by s. 22(1) of the Family Violence Protection Amendment (Information Sharing) Act 2017.
13
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(ii) a serious threat to public health, public safety or public welfare…
(g) the organisation reasonably believes that the use or disclosure is reasonably necessary
for one or more of the following by or on behalf of a law enforcement agency—
(iv) the prevention… of seriously improper conduct;
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of new
sub‐para 284(1A)(b), to the extent that it permits a relevant person to disclose information not
related to serious offenders or in circumstances not permitted by Information Privacy Principle
2.1(d) & (g), with the Charter’s right against arbitrary interferences in privacy.

14
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Melbourne Strategic Assessment (Environment Mitigation Levy)
Bill 2019
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

15 October 2019
16 October 2019

Summary
The purpose of the Bill is to impose a levy to fund measures to mitigate impacts on the environment
caused by the development of land in Melbourne’s growth corridors.20

20

21



Part 1 contains preliminary provisions.21[1‐9]



Part 2 provides for the declaration of the levy area, the conservation areas and establishment
of the environment mitigation information system.[10‐20] Part 3 describes the Environment
Mitigation Levy and imposes it within the levy area.[21‐51] Note the Second Reading
Speech:‐ ‘Details are provided on when it is payable, for what land, and in what amount –
including that it is payable only once for any particular area of land within the levy area. The
component levy rates for the 2020/2021 financial year are set out, as are the provisions for
the indexation of the component levy rates in the 2021/2022, 2022/2023, 2023/24 and
2024/25 financial years. The method of indexation is set out separately in Schedule 2 to the
Bill.’

Note the Second Reading Speech:‐ ‘The Melbourne Strategic Assessment Program was initiated to provide
an overarching and strategic environmental assessment of the impact of urban development within
Melbourne’s urban growth corridors. It was established under the Commonwealth Environment Protection
and Biodiversity Conservation Act 1999 and aligned with the Victorian native vegetation controls, enabling
both State and Commonwealth regulatory requirements to be met under a single assessment and approval
framework… Under the Melbourne Strategic Assessment program, instead of having to seek separate
approvals under both the Commonwealth Environment Protection and Biodiversity Conservation Act and
the Victorian native vegetation controls, those undertaking urban development in Melbourne’s growth
corridors simply pay a once‐off contribution to the Victorian Government’s provision of the environmental
offsets. These approvals remain valid until December 2060 – illustrating the long‐term nature of the
program.’
Note section 3 provides that ‘owner’ has the same meaning as in section 3(1) of the Planning and
Environment Act 1987. Section 3(1) of the Planning and Environment Act 1987 states that ‘owner’ means
(a) in relation to land which has been alienated in fee by the Crown and is under the operation of the
Transfer of Land Act 1958 (other than land in an identified folio under that Act), means the person who is
registered or entitled to be registered as proprietor, or the persons who are registered or entitled to be
registered as proprietors, of an estate in fee simple in the land; and (b) in relation to land which has been
alienated in fee by the Crown and is land in an identified folio under the Transfer of Land Act 1958 or land
not under the operation of the Transfer of Land Act 1958, means the person who is the owner, or the
persons who are the owners, of the fee or equity of redemption; and (c) in relation to Crown land reserved
under the Crown Land (Reserves) Act 1978 and managed or controlled by a committee of management,
means— (i) in Part 3, if the land is agreement land within the meaning of the Traditional Owner Settlement
Act 2010, each of the following— (A) the traditional owner group entity within the meaning of Traditional
Owner Settlement Act 2010 for the land; (B) the Minister administering the Crown Land (Reserves) Act
1978; (ii) in any other case, the Minister administering the Crown Land (Reserves) Act 1978; and (d) in
relation to any other Crown land, means— (i) in Part 3, if the land is agreement land within the meaning of
the Traditional Owner Settlement Act 2010, each of the following— (A) the traditional owner group entity
within the meaning of Traditional Owner Settlement Act 2010 for the land; (B) the Minister or public
authority that manages or controls the land; (ii) in any other case, the Minister or public authority that
manages or controls the land;
15
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Clause 22 provides the amount of the environment mitigation levy.[22] It sets out when the
levy will be paid.[24] Note the Second Reading Speech:‐ ‘On private land, the new framework
will require the payment of levies for three distinct trigger events associated with urban
development – the processing of subdivision applications, the issue of extractive industry
work plans, and applications for building permits. On the small amount of public land in the
levy area, the levy may also be triggered by the construction of infrastructure works. The levy
may only ever be collected once from the same piece of land – following payment, the levy
liability associated with that land is permanently discharged… To ensure the levy does not
impact directly on home buyers, there are also a range of exclusions included in the Bill. For
example, an application for a building permit for a single dwelling is an excluded matter, as
are building permits for repairs or reinstatement of existing buildings.’



Part 4 provides for the assessment of liability and the collection of levies.[52‐88]
Reassessments of levies may be made within five years.[53,54] Objections may be made of
assessments.[64‐78] VCAT may review determinations of objections. Appeals to a court from
a decision of VCAT may be made within 30 days of the decision.[81]



Part 5 establishes the Melbourne Strategic Assessment Fund.[89‐91] The Minister must
include a financial report in the annual report of the operations of the Department.[91] Part
6 provides for a five yearly review of the levy rates.[92‐100]



Part 7 contains general provisions.[101‐128] The Secretary must keep a register of Crown
land within the levy area and issue certificates of levy liability.[101‐108] It contains provisions
for the service of documents.[120] Part 8 provides for transitional arrangements.[129‐132]
Part 9 contains consequential amendments to other Acts.[133‐145] Levy area declarations
must be gazetted, tabled and sent to the Scrutiny of Acts and Regulations Committee.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

16
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Road Safety Amendment (Medicinal Cannabis) Bill 2019
Member
Fiona Patten MP
Private Member’s Bill

Introduction Date
Second Reading Date

10 September 2019
16 October 2019

Summary
The Bill amends the Road Safety Act 1986. It amends section 49 of that Act and provides that medicinal
cannabis that does not impair driving must be treated in the same manner as other prescription
drugs.22

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

22

Note the Second Reading Speech:‐ ‘The Bill provides that it is not an offence for a person’s blood or oral
fluid to contain legal medicinal cannabis that is prescribed by a medical professional and taken in
accordance with that prescription. This exception does not apply to a driver of a motor vehicle who is either
impaired, or incapable of having proper control of a motor vehicle – ensuring that these changes do not
affect the safety of other road users.’
17
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State Taxation Acts Further Amendment Bill 2019
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

15 October 2019
16 October 2019

Summary
The Bill makes a number of technical amendments to the Duties Act 2000, the Land Tax Act 2005 and
the Valuation of Land Act 1960. The Bill: ‐

23

24
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Amends the Duties Act 2000 to align the primary production requirement for the duty
concession and exemption for young farmers with changes to the land tax exemption for
primary production in an urban zone in greater Melbourne.[5] It inserts new section 69AC23
into that Act which sets out the primary production requirement for the exemption and
concession. Note the Statement of Compatibility:‐ ‘The Bill amends the Land Tax Act in
relation to the land tax exemption for primary production land in a greater Melbourne urban
zone. A stringent test applies to land in the urban zone within the boundaries of greater
Melbourne to prevent developers who ‘land bank’ in urban areas from accessing the
exemption. The amendment strengthens the exemption test to ensure there is sufficient
connection between the owner of the land and the primary production business conducted
on the land. A consequential amendment will also be made to the primary production
requirements for the young farmer duty concession and exemption in the Duties Act, which
are based on the terms of the land tax exemption. These amendments reinforce the intent to
help genuine primary producers running a business on their own land and to prevent
exploitation by land banking developers.’



Confirms the legislative basis for charging insurance duty when an insured person obtains
insurance from an overseas insurer so as to correct an existing anomaly in the operation of
the Duties Act 2000;[7,8]



Amends the Gambling Regulation Act 2003 to legislate an annual payment to the ANZAC Day
proceeds Fund of one‐thirtieth of wagering and betting tax revenue paid or payable for the
month of April;[12] and changes the basis of the Victorian racing industry payment to a
proportion of wagering and betting tax revenue paid or payable; The Victorian racing industry
payment is determined and paid on an accrual basis each month;[11]



Amends the Land Tax Act 2005 to extend vacant residential land tax24 to properties that
remain uninhabitable after 2 years or more;[15‐17]



Amends the Land Tax Act 2005 to reform the primary production land exemption for land in
an urban zone in greater Melbourne to require a connection between the landowner,

See the Explanatory memorandum:‐ ‘New section 69AC requires that the young farmer or young farmer
business entity as the case requires) carry on business of primary production on the farmland that
constitutes the business, rather than only the type of business carried on the land. The provision also
requires the young farmer to be normally engaged in a substantially full‐time capacity in that business. The
time frame for meeting these requirements remains the same, being 5 years from the date the transferee
entered into the contract for the transfer of dutiable property.’
See the Second Reading Speech:‐ ‘The Land Tax Act 2005 imposes vacant residential land tax on residential
land in a specified geographic area of inner and middle Melbourne that is left unoccupied for more than six
months in a calendar year… Currently, where a residence on land is under construction or renovation, tax
only begins to apply if the construction or renovation is unfinished after two years. However, there is no
similar provision to deal with a residence that is uninhabitable on an ongoing basis. These properties can
remain outside the vacant residential land tax net indefinitely. The amendment provides that if two years
have passed and an uninhabitable residence on the land remains uninhabitable, the land will become
subject to vacant residential land tax.’
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business of primary production and the relevant land.[25] See comments above in relation
to the Duties Act 2000;


Amends the Land Tax Act 2005 to exclude beneficiaries of implied or constructive trusts as
owners for the purposes of the principal place of residence and primary production land
exemptions. Note the Second Reading Speech:‐ ‘The Land Tax Act 2005 will also be amended
concerning land held in implied or constructive trusts. For land tax purposes, an owner of land
is generally regarded as the registered proprietor or legal owner of the land such as the
trustee of an express trust. In the 2015 Court of Appeal case of Konann Pty Ltd v Commissioner
of State Revenue [2015] VSCA 268, the Court held that the legislative definition of an ‘owner’
extended to the beneficiary of an implied or constructive trust. This had unintended
consequences for the primary production land exemption for greater Melbourne urban zones,
which applies by reference to the owner of the land. Interpreting an owner to be the
beneficiary of the trust in this provision undermines the integrity of the exemption and puts
revenue at risk. It also prevents the effective administration of the tax laws, because the
existence of implied or constructive trusts is typically not ‘knowable’ to the State Revenue
Office, often requiring a determination by a court. The amendment makes targeted changes
to affected exemptions, namely the primary production and principal place of residence
exemptions to clarify that an owner of land does not include a beneficiary of an implied or
constructive trust. This will restore the original policy of assessing land tax by references to
the legal owner of land rather than the beneficial owner.’



Makes consequential changes to the Land Tax Act 2005 to clarify its operation. (Note Part 4
of the Land Tax Act 2005 sets out the exemptions and concessions which apply in respect of
land tax.) It amends section 88A25of that Act.[19] Note the Explanatory memorandum:‐
‘Clause 19… clarify(s) that beneficiaries of a trust or unitholders of a unit trust scheme are not
permitted to benefit from the holiday home exemption, but a vested beneficiary of a trust to
which the land is subject may benefit from the exemption.’ It also amends section 54 of that
act to exclude beneficiaries of implied or constructive trusts as owners for the purposes of
the principal place of exemption. A vested beneficiary of a trust may still benefit from the
exemption.[29]



Amends the Valuation of Land Act 1960 to set a deadline of 30 September each year for the
issue of notices of valuation by rating authorities.[30]

Comments under the PCA
Retrospectivity (s. 17(a)(i), PCA)
Clause 7 substitutes new sections 185, 185 and 186 into the Duties Act 2000. The provisions clarify who
is an insurer, the requirement for an insurer to be authorised under the Commonwealth and for the
Commissioner to register such insurers. Clause 8 provides that the amendments insofar as they relate
to insurance duty operate retrospectively from 1 July 2014.
Note the Second Reading Speech:‐ ‘Insurance businesses operating in Australia are required to be
authorised to do so under Commonwealth legislation. The Duties Act makes such insurers liable to remit
duty on any general insurance they issue for risks in Victoria. However, if the insurer is located outside
Australia, the duty liability falls on the insured party. Accordingly, an insured party is liable for insurance
duty when the policy is taken out with an insurer who is not authorised under Commonwealth
legislation to carry on insurance business in Australia. The application of insurance duty in this manner
is longstanding, has always been intended to operate in this way and is consistent with how insurance
duty operates in other jurisdictions.

25

Section 88A makes provision for a holiday home exemption from land tax in certain circumstances.
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However, as result of amendments made to the insurance duty provisions in 2014 as part of abolishing
life insurance duty, a technical anomaly in the provisions has recently been identified that could allow
an insured party who takes out insurance through unauthorised overseas insurers to avoid any duty
liability. This creates unnecessary uncertainty, as well as a risk to the revenue or of costly litigation for
the state… To put the longstanding application of the provisions beyond doubt and confirm the duty
that has been collected to date, the amendment will be taken to have applied from 1 July 2014, when
the current provisions were introduced.’
The Committee is of the view the provision is justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

20

Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Dangerous Goods Amendment (Penalty Reform) Bill 2019
Wildlife Amendment (Protection of Birds) Bill 2019
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Scrutiny of Acts and Regulations Committee
Parliament House, Spring Street
East Melbourne, VIC 3002

22 October 2019

Dear Committee,
Thank you for your letter of 15 October regarding the Wildlife Amendment (Protection of Birds)
Bill 2019 and for reviewing it at your meeting on 14 October 2019.
I provide the response below in relation to the Committee’s query as to whether clauses 6 and 28
negatively impact on property rights as set out in Section 20 of the Human Rights Charter
(hereafter Charter).
The proposed legislation amends licenses in order to protect birds (and subsequently to prevent
people from hunting, taking and destroying those birds). This extends to preventing the Governor
in Council from unprotecting restricted birds. I recognise this will impact on people’s ability to take
and destroy restricted birds in order to protect person and property. However, those rights
remain through the Authority to Control Wildlife (ATCW).
If a restricted bird is causing personal injury or damage to property, a property owner can acquire
an Authority to Control Wildlife (ATCW) that is administered through the Department of
Environment, Land, Water and Planning (DELWP), and which is licensed separately to hunting
licenses.
In relation to recreational shooting licenses being a form of held property, the legislation regulates
the terms of licenses, but does not remove them as a form of property. I am aware that people
who currently hold duck shooting licenses have paid for those licenses which could be considered
a form of financial property. Therefore, I will ensure that anyone who holds a license to shoot
ducks when the Act comes into law will receive pro rata compensation for any remaining license
period that is rendered unusable.
The impact of the Wildlife Amendment (Protection of Birds) Bill 2019 is designed to reflect
contemporary values whilst maintaining property protection through ATCW and ensuring
recompense to license holders for any remaining license period. The DELWP website states
“where wildlife and human activity conflict, good management balances wildlife welfare and
protection with that of human safety, property and livelihoods.” There are no restrictions on
someone acquiring a license through other avenues: either a license to hunt game, or an ATCW to
protect their property or person from injury or damage by restricted birds. Therefore, property
rights stated in Section 20 of the Charter remain.
I trust this information has clarified the intention of the Bill and resolves any concerns about
property rights under the Human Rights charter.
If you have any further concerns, please call Dr Tamasin Ramsay, my Research and Policy Advisor
on 0413 805 900 or email her at tamasin.ramsay@parliament.vic.gov.au.
Yours sincerely,

Andy Meddick MP
Member of the Legislative Council for Western Victoria

Scrutiny of Acts and Regulations Committee
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Appendix 1
Index of Bills in 2019
Alert Digest Nos.
Appropriation (2019‐2020) Bill 2019
7
Appropriation (Parliament 2019‐2020) Bill 2019
7
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
8, 9
Audit Amendment Bill 2018
1, 2
Births, Deaths and Marriages Registration Amendment Bill 2019
9, 11
Building Amendment (Cladding Rectification) Bill 2019
13
Children Legislation Amendment Bill 2019
10, 11
Children’s Services Amendment Bill 2019
11
Consumer Legislation Amendment Bill 2019
12
Crimes Amendment (Trespass) Bill 2019
12
Dangerous Goods Amendment (Penalty Reform) Bill 2019
11, 13
Disability (National Disability Insurance Scheme Transition) Amendment Bill 2019
8
Energy Legislation Amendment (Victorian Default Offer) Bill 2019
3
Energy Safety Legislation Amendment (Victorian Energy Safety Commission and Other Matters)
Bill 2019
13
Environment Protection Amendment Bill 2019
9
Environment Protection Amendment (Refund on Bottles and Cans) Bill 2019
13
Essential Services Commission Amendment (Governance, Procedural and Administrative
Improvements) Bill 2019
3
Fair Work (Commonwealth Powers) Amendment Bill 2018
2
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
8, 9
Flora and Fauna Guarantee Amendment Bill 2019
9, 10
Guardianship and Administration Bill 2018
1
Health Legislation Amendment and Repeal Bill 2019
11, 12
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
1, 2
Justice Legislation Amendment (Police and Other Matters) Bill 2019
2
Justice Legislation Amendment (Criminal Appeals) Bill 2019
13
Justice Legislation Amendment (Serious Offenders and Other Matters) Bill 2019
13
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
1, 5
Land (Revocation of Reservations) Bill 2019
12
Legal Profession Uniform Law Application Amendment Bill 2019
8, 9
Local Government (South Gippsland Shire Council) Act 2019
9, 11
Major Transport Projects Facilitation Amendment Bill 2019
4
Marine and Fisheries Legislation Amendment Bill 2019
11
Melbourne Strategic Assessment (Environment Mitigation Levy) Bill 2019
13
Mineral Resources (Sustainable Development) Amendment Bill 2019
8
Open Courts and Other Acts Amendment Bill 2019
3, 4
Owner Drivers and Forestry Contractors Amendment Bill 2019
6
Owners Corporations and Other Acts Amendment Bill 2019
12
Parliamentary Committees Amendment Bill 2019
2
Police Legislation Amendment (Road Safety Camera Commissioner and
Other Matters) Bill 2019
11, 12
Primary Industries Legislation Amendment Bill 2019
4, 11
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Professional Engineers Registration Bill 2019
4, 5
Public Administration Amendment Bill 2019
11
Public Health and Wellbeing Amendment Bill 2019
6
Public Holidays Amendment Bill 2019
6
Racial and Religious Tolerance Amendment Bill 2019
11, 12
Rail Safety Legislation Amendment (National Services Delivery and Related Reforms) Bill 2019
10
Renewable Energy (Jobs and Investment) Amendment Bill 2019
10
Road Safety Amendment (Medicinal Cannabis) Bill 2019
13
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2018
1
Sale of Land Amendment Bill 2019
5, 6
Spent Convictions Bill 2019
2, 3
State Taxation Acts Amendment Bill 2019
7, 9
State Taxation Acts Further Amendment Bill 2019
13
Statute Law Revision Bill 2018
3
Superannuation Legislation Amendment Bill 2019
8
Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018
2
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
Water and Catchment Legislation Amendment Bill 2019
5
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
3, 5
Wildlife Amendment (Protection of Birds) Bill 2019
12, 13
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Flora and Fauna Guarantee Amendment Bill 2019
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Primary Industries Legislation Amendment Bill 2019
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
(ii)

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Professional Engineers Registration Bill 2019
(iv)

9, 10
1, 5
4, 11
5, 6
2, 3
7, 9
3, 5

4, 5

unduly requires or authorises acts or practices that may have an adverse effect on
personal privacy within the meaning of the Privacy and Data Protection Act 2014

Justice Legislation Amendment (Serious Offenders and Other Matters) Bill 2019

13

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
8, 9
Audit Amendment Bill 2018
1, 2
Births, Deaths and Marriages Registration Amendment Bill 2019
9, 11
Building Amendment (Cladding Rectification) Bill 2019
13
Children Legislation Amendment Bill 2019
10, 11
Crimes Amendment (Trespass) Bill 2019
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