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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Major Events Legislation Amendment (Unauthorised Ticket
Packages and Other Matters) Bill 2021
Member
Portfolio

Hon Martin Pakula MP
Tourism, Sport and Major Events

Introduction Date
Second Reading Date

16 November 2021
17 November 2021

Summary
The Bill amends the Major Events Act 2009 to include further measures for regulating the secondary
ticket market for major cultural and sporting events. The Bill:

Prevents the unauthorised advertising and sale of ticket packages for sports ticketing events and
ticketed events to which a major event ticketing declaration applies;



Requires sports event organisers and ticketed event organisers to keep a public register of
authorised ticket package sellers for sports ticketing events and ticketed events to which a major
event ticketing declaration applies;



Requires ticket resellers to provide the asking price, face value price and seating allocation of a
ticket in any resale advertisement for sports ticketing events and ticketed events to which a major
event ticketing declaration applies.

Part 2 – Amendments – Sport event ticketing – Major event ticketing
It requires sports event organisers of any sports ticketing event or events organisers of any ticketed
event to which a major event ticketing declaration1 applies to create, publish and maintain a public
register of authorised ticket package sellers. [5,19] Note the same amendments are made with respect
to various provisions with respect to both sports ticketing events and ticketed events to which a major
event ticketing declaration applies.
It prohibits the unauthorised sale of tickets to sports ticketing events as part of ticket packages. It
creates new offences2 for the sale of tickets to sports ticketing events as part of ticket packages.3 [9]
Infringement notices4 may be issued.5 [10,20] Tickets may be seized or surrendered where an
infringement notice has been issued. [11,12,13,21,22,23] A person from whom any ticket has been
seized may apply to the Magistrates’ Court for the return of the ticket. [14,24] It provides for forfeiture
to the Crown of seized tickets when a person is found guilty of an offence. [15,24] It provides for the
prohibition of unauthorised sales of tickets as part of ticket packages to a ticketed event for which a

1

2

3

4

5

A major event ticketing declaration means a major event ticketing declaration made under section 182C of the Major
Events Act 2009 by the Minister and published in the Government Gazette.
In relation to new offences see new Sections 166D-166G: Section 166D – Advertising unauthorised sale of tickets as
part of a ticket package; Section 166E – Falsely claiming to be authorised to sell tickets as part of a ticket package;
Section 166F – Mandatory advertising requirements for resale of tickets; and Section 166G – Failing to provide accurate
information in advertising tickets for resale.
Note the Explanatory memorandum:- ‘New subsections (1) and (2) create different offences for the sale of 5 or less, or
6 or more, ticket packages, in line with existing provisions of the Major Events Act 2009.’
It provides for the prescription of 5 penalty units ($908) in the case of a natural person or 25 penalty units ($4,543) in
the case of a body corporate.
See fn 2.

1
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major event ticketing declaration has been made (See new sections 182GA to 182GH) and creates
various offences.6 [19] It contains transitional provisions. [26]

Comments under the PCA
Rights and freedoms – Presumption of innocence – Strict liability offence – (Section 17(a)(i), PCA)
Clause [9] inserts new sections 166C(1), 166D(1), 166F(1) and 166G(1) which create various offences
in relation to the prohibition of the unauthorised sale of tickets to sports ticketing events as part of
ticket packages and impose requirements for the advertisement for resale of tickets. The offences may
be described as strict liability offences.7 The Committee notes that an offence is one of strict liability if
there is no requirement to prove mens rea8 on the part of the accused but where the defence of
‘honest and reasonable mistake of fact’ is available.


New section 166C(1) provides that a person who is not an authorised ticket package seller must
not sell or distribute 5 or less ticket packages for a sports ticketing event;9



New section 166D(1) provides that a person who is not an authorised ticket package seller must
not advertise or offer for sale 5 or less ticket packages for a sport ticketing event;



New section 166F(1) provides that person must not advertise or offer for resale 5 or less tickets
for a sports ticketing event unless information in relation to (a) the asking price or intended sale
price; (b) the face value price of each ticket and (c) the seating allocation of each ticket is included
in that advertisement or offer for resale;



New section 166G(1) provides that a person must not advertise or offer for resale 5 or less tickets
for a sports ticketing event if that advertisement or offer for resale includes information that is
incomplete or inaccurate in relation to (a) the face value price of a ticket or (b) the seating
allocation of a ticket.

The Committee is of the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

6

7

8

9

2

In relation to new offences see new Sections 182GD-182GH: Section 182GD– Unauthorised sale of tickets as part of a
ticket package; Section 182GE – Advertising unauthorised sale of tickets as part of a ticket package; Section 182GF –
Falsely claiming to be authorised to sell tickets as part of a ticket package; Section 182GG – Mandatory advertising
requirements for resale of tickets; and Section 182GH – Failing to provide accurate information in advertising tickets
for resale.
An offence is one of strict liability where it provides for people to be punished for doing something, or failing to do
something, whether or not they have a guilty intent. Someone is held to be legally liable for their conduct irrespective
of their intent. A person charged with a strict liability offence has recourse to the common law defence of mistake of
fact.
Mens rea is a Latin term which means ‘guilty mind’. Different standards of mens rea apply depending on the offence,
i.e., that the accused: actually intended to do the act for which they have been charged; or had knowledge as to the
possible harmful consequences of that act; or was negligent regarding the likelihood of the harm that would be caused
by the act.
New sections 166C(1), 166D(1), 166F(1) and 166G(1) have identical penalties which are as follows: 30 penalty units
($5,452) in the case of a natural person; 150 penalty units ($27,261) in the case of a body corporate.
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Service Victoria Amendment Bill 2021
Member
Portfolio

Hon Danny Pearson MP
Government Services

Introduction Date
Second Reading Date

16 November 2021
17 November 2021

Summary
The Bill amends the Service Victoria Act 2018. The Bill:

Provides for alternative methods for the performance by or delegation to the Service Victoria
CEO of functions;



Provides for a broader range of functions and transactions to be performed by the Service
Victoria CEO;



Provides for the issue and use of digital tokens;



Enables the Service Victoria CEO to establish and maintain a separate database on behalf of a
service agency or at the direction of the Minister.10

Amendments
It inserts various definitions including ‘digital token’ and clarifies that the Service Victoria CEO may
perform both statutory and non-statutory functions in recognition of the dual role as an Administrative
Office Head of a Department under the Public Administration Act 2004 and the holder of duties and
functions under the Service Victoria Act 2018. [1,4] It expands customer service functions.11 [4] It
inserts new Part 2A which provides for the performance of customer service functions by the Service
Victoria CEO with other jurisdictions by agreement in writing. [9] It clarifies the technical clarification
operation of regulations which can only be used to transfer identity verification functions conferred
on a service agency by Victorian legislation. [10] It makes a technical clarification that identity
verification standards apply to the Service Victoria CEO. [11] It inserts new Parts 3A, 3B and 3C for the
performance of identity verification functions by agreement with other jurisdictions.12 Part 3C provides
10

11

12

Note the Second Reading Speech:- ‘The Bill will amend the Service Victoria Act to: • provide Service Victoria with a
flexible toolkit of improved and new mechanisms to deliver services and transactions; • expanding the range of
functions and services that Service Victoria can perform; enable government departments and agencies to access
Service Victoria’s cost-effective and ready to go data storage capabilities; • support the digital transformation and
innovation of public services across government;• clarify and expand the coverage of the data protections under the
Service Victoria Act to ensure Service Victoria has the flexibility it needs to deliver services without interfering with
personal privacy, and ensure they are consistent with other privacy and public records laws;• enable the use of digital
tokens by Service Victoria with government departments and agencies; and• resolve other legislative barriers identified
by Service Victoria, government agencies and departments since the commencement of the Service Victoria Act,
including through a range of minor or technical improvements.’
Note the Explanatory memorandum:- ‘Examples of new types of customer service functions that may fit within the
proposed expanded definition include— • making bookings with a service agency for an appointment; and • requesting
a service be delivered by a service agency; and • reporting an issue with a government service, program or infrastructure
to a service agency; and • facilitating the payment of monies to a service agency with respect to a government service
or program; and • providing a digital portal for private sector organisations to access when delivering services on behalf
of government; and • checking the status or validity of a current license or registration with a service agency.
Importantly, the expanded list of customer service functions remains limited to those functions of government that are
fundamentally administrative in nature. As it is not possible to define all of the possible administrative functions of
service agencies, the more expansive definition will also allow functions to be prescribed if they do not fall within the
defined list, which may be needed due to the various types of customer service-like functions undertaken by
government.’
Note the Explanatory memorandum:- ‘The purpose of new Part 3A is to provide for the performance of statutory
(express or implied) identity verification functions and non-statutory identity verification functions under common law,
unwritten law, or the executive power or another law of the State or of the Commonwealth or of another State or
Territory by Service Victoria and the Service Victoria CEO by agreement for or on behalf of a service agency or a non-

3
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for Ministerial directions which are published in the Government Gazette. [13] It clarifies the functions
of the Service Victoria CEO including the performance of customer service functions and identity
verification functions under an agreement or authorised or delegated to the Service Victoria CEO by a
service agency or a non-Victorian government agency and the establishment and maintenance of a
service agency database. [14] It inserts new Part 4A which provides for the creation of Service Victoria
accounts.13 [16] It amends existing section 22 to clarify that there are circumstances where it may be
impracticable or impossible for another person to directly provide information to the Service Victoria
CEO and another person may need to do so on their behalf with their consent. (The collection of
information about another individual must still be done with consent of the other individual and in
compliance with requirements under the Privacy and Data Protection Act 2014 and the Health Records
Act 2001. Permitted disclosure and retention of information is done in accordance with those
Acts.) [18,19,20]
New Part 5A provides for the use of electronic documents and digital tokens. [21] Identity verification
standards are a legislative instrument, published in the Government Gazette and subject to the
Subordinate Legislation Act 1994.14 [23] It enables the Service Victoria CEO to establish and maintain
data bases. (See new Part 6A, sections 47A to 47I) [28] It makes technical amendments to clarify the
operation of existing delegation provisions. [29] The Service Victoria CEO must provide reports to the
Information Commissioner and the Health Complaints Commissioner. [30]

Comments under the PCA
Delegation – Legislative power – Sub-delegation of powers – (Section 17(a)(vi), PCA)
Customer Service Functions – Service Victoria CEO
Clause [9] inserts new Parts 2A and 2B into the Service Victoria Act 2018. (New Part 2A provides for
the performance of customer service functions by the Service Victoria CEO with other jurisdictions by
agreement in writing.15) New section 9D of Part 2B provides for the delegation, authorisation and subdelegation of customer service functions. It sets out the circumstances in which a service agency can
delegate to, or authorise the performance by, the Service Victoria CEO of customer service functions
of that agency. New section 9D is set out:9D Delegation and authorisation of customer service functions
(1)

13

14
15

4

This section applies if—
(a)

an enactment confers a function on a service agency or service agency head; and

(b)

the enactment permits the delegation or authorisation of that function.

Victorian government agency… New subsection (3) of section 14A in Part 3A provides that, if there is a law that confers
the identity verification function on the service agency, subsection (2) operates to enable the Service Victoria CEO to
perform the functions for or on behalf of the service agency despite anything to the contrary in that law…. This is
intended to cover instances where service agency legislation is silent or unclear as to whether they may engage another
part of the public sector or the Service Victoria CEO to assist them in the delivery or performance of their identity
verification functions.’
Note the Explanatory memorandum:- ‘This provision does not limit customers' choice to transact as a guest for any
services that can be performed without a Service Victoria account and they can close their account at any time. It also
does not prevent Service Victoria, a service agency or a non-Victorian government agency from providing alternative
methods of delivering a function or service to a person.’
See also Services Victoria Act 2018, s. 41(4).
Note the Explanatory memorandum:- ‘It is expected that operational documentation and any details that are subject
to change may be recorded elsewhere, or in a separate schedule not part of the agreement. The Bill ensures Service
Victoria and non-Victorian government agencies can take a collaborative approach to working together to deliver
outcomes for the public when performing functions by way of agreement.’
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(2)

A service agency or a service agency head, in writing, may delegate to the Service Victoria CEO, or
authorise the performance by the Service Victoria CEO of, the following functions—
(a)

a customer service function under an enactment to which this section applies (including a
customer service function in paragraph (b) or (c)), irrespective of whether the Service Victoria
CEO is a person, or belongs to a class of person, to whom functions can be delegated or
authorised under that enactment;

(b)

a customer service function that may be implied from a function under an enactment to which
this section applies (including a customer service function in paragraph (a) or (c));

(c)

a customer service function that forms part of a function under an enactment to which this
section applies (including a customer service function in paragraph (a) or (b)).

Note the Explanatory memorandum:The purpose of new Part 2B is to permit a service agency or service agency head to delegate to, or
authorise the performance by, the Service Victoria CEO of customer service functions under other Acts
or subordinate instruments, including in circumstances where Victorian legislation limits a delegation or
authorisation to specific person(s) that do not include the Service Victoria CEO, or where there may be
ambiguity about whether an implied statutory function or part of a statutory function may be delegated
or authorised. This is not intended to overcome a clear and specific provision to the contrary that
expressly prohibits the Service Victoria CEO from delivering a specified customer service function… This
ensures that customer service functions can be delegated or authorised to the Service Victoria CEO
despite principles of delegation that might otherwise prevent this from occurring. Given the
administrative nature of customer service functions, these limitations are considered unnecessary in
the circumstances specified in this provision and can prevent the improvement of public service delivery
of those functions to Victorians.

New section 9E provides for the sub-delegation of customer service functions by the Service Victoria
CEO. New section 9E is set out:9E Sub-delegation of customer service functions
(1)

The Service Victoria CEO may, subject to any conditions specified in the delegation, sub-delegate
a customer service function that has been delegated to the Service Victoria CEO under this Part or
the enactment that confers the function on the service agency or service agency head, to a person,
or class of person, referred to in section 52.

(2)

Sections 42 and 42A of the Interpretation of Legislation Act 1984 apply to a sub delegation
authorised by this section in the same way as they apply to a delegation.

Sections 42 and 42A of the Interpretation of Legislation Act 1984 make provision for the exercise16,
construction17 and interpretation of the exercise of delegated powers. Note the Explanatory
memorandum:16

17

42 Exercise of delegated powers
(1) Where the discharge, exercise or performance by a person of a responsibility, power, authority, duty or function
under an Act or subordinate instrument is dependent upon the opinion, belief or state of mind of that person in
relation to a matter and the responsibility, power, authority, duty or function is, in accordance with the Act or
subordinate instrument, delegated, the delegate may, unless the contrary intention appears, discharge, exercise or
perform the responsibility, power, authority, duty or function upon the delegate's own opinion, belief or state of
mind (as the case requires) in relation to that matter.
(2) Subsection (1) applies in relation to a delegation made under an Act or subordinate instrument, whether the
delegation was made before or after the commencement of this Act.
42A Construction of power to delegate
(1) If an Act or subordinate instrument confers on a person or body a power to delegate the discharge, exercise or
performance of a responsibility, power, authority, duty or function under that or any other Act or subordinate
instrument, then, unless the contrary intention appears—
(aa)the power to delegate does not include the power to delegate that power of delegation;
(a) the delegation does not prevent the discharge, exercise or performance of the responsibility, power, authority,
duty or function by the person or body;

5
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New section 9E of Part 2B ensures that the Service Victoria CEO may sub-delegate functions delegated
under this Part. This is necessary to enable the provisions to be operationalised by Service Victoria.
Subsection (1) of new section 9E of Part 2B provides that the Service Victoria CEO may, subject to any
conditions specified in the relevant delegation, sub-delegate a customer service function that has been
delegated to the Service Victoria CEO to a person or class of persons that the Principal Act under section
52 permits the Service Victoria CEO to delegate to. This is necessary to ensure that the Service Victoria
CEO can sub-delegate functions to staff or employees or other prescribed persons as required to deliver
the functions in accordance with a delegation, even where the conferring legislation does not permit
sub-delegation.
Subsection (2) of new section 9E in Part 2B states that section 42 and 42A of the Interpretation of
Legislation Act 1984 apply to a sub-delegation authorised by section 9E in the same way as they apply
to a delegation. These provisions clarify the operation of statutory powers of sub-delegation by the
Service Victoria CEO.
It is important to note that the functions that may be sub-delegated by the Service Victoria CEO are
restricted to administrative customer service functions, and are subject to the restrictions on the use of
information with respect to those functions and relevant offences in the Principal Act as amended by
this Bill.

The Committee notes the above information provided with respect to administrative customer
service functions which may be sub-delegated by the Service Victoria CEO.
Statutory verification identity functions – Service Victoria CEO
Clause [13] inserts new Parts 3A, 3B and 3C which provide for the performance of statutory verification
identity functions by the Service Victoria CEO agreed in writing with other jurisdictions. New Part 3A
provides for the performance of identity verification functions by agreement. New Part 3B provides
for the performance of identity verification functions from other jurisdictions by agreement. New
section 14D in new Part 3C provides for the delegation, authorisation and the sub-delegation of
identity verification functions. New section 14D sets out the circumstances in which a service agency
can delegate to, or authorise the performance by, the Service Victoria CEO of identity verification
functions of that service agency. New section 14D is set out:14D Delegation and authorisation of identity verification functions
(1)

(2)

This section applies if—
(a)

an enactment confers a function on a service agency or service agency head; and

(b)

the enactment permits the delegation or authorisation of that function.

A service agency or a service agency head, in writing, may delegate to the Service Victoria CEO, or
authorise the performance by the Service Victoria CEO of, the following functions—
(a)

an identity verification function under an enactment to which this section applies (including
an identity verification function in paragraph (b) or (c)), irrespective of whether the Service
Victoria CEO is a person, or belongs to a class of person, to whom functions can be delegated
or authorised under that enactment;

(b)

an identity verification function that may be implied from a function under an enactment to
which this section applies (including an identity verification function in paragraph (a) or (c));

(b) the delegation may be made subject to such conditions or limitations as the person or body may specify; and
(c) a responsibility, power, authority, duty or function so delegated, when discharged, exercised or performed by
the delegate, shall, for the purposes of the Act or subordinate instrument, be taken to have been discharged,
exercised or performed by the person or body.
(2) If an Act or subordinate instrument confers power to delegate to the holder of an office or position, then, unless
the contrary intention appears, a delegation may be made to any person for the time being acting in or performing
the duties of that office or position.

6
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(c)

an identity verification function that forms part of a function under an enactment to which
this section applies (including an identity verification function in paragraph (a) or (b)).

New section 14E provides for the sub-delegation of identity verification functions. New section 14E is
set out:14E Sub-delegation of identity verification functions
(1)

The Service Victoria CEO may, subject to any conditions specified in the delegation, sub-delegate
an identity verification function that has been delegated to the Service Victoria CEO under this Part
or the enactment that confers the function on the service agency or service agency head, to a
person, or class of person, referred to in section 52.

(2)

Sections 42 and 42A of the Interpretation of Legislation Act 1984 apply to a sub delegation
authorised by this section in the same way as they apply to a delegation.

Note the Explanatory memorandum:New section 14E of Part 3B ensures that the Service Victoria CEO may sub-delegate functions delegated
under this Part. This is necessary to enable the provisions to be operationalised.
Subsection (1) of new section 14E of Part 3B provides that the Service Victoria CEO may, subject to any
conditions specified in the relevant delegation, sub-delegate an identity verification function that has
been delegated to the Service Victoria CEO to a person or class of persons that the Principal Act under
section 52 permits the Service Victoria CEO to delegate to. This is necessary to ensure that the Service
Victoria CEO can sub delegate functions to staff or employees or other prescribed persons as required
to deliver the function in accordance with a delegation, even where the conferring legislation does not
permit sub-delegation.
Subsection (2) of new section 14E in Part 3B states that section 42 and 42A of the Interpretation of
Legislation Act 1984 apply to a sub-delegation authorised by section 14F in the same way as they apply
to a delegation. These provisions clarify the operation of statutory powers of sub-delegation by the
Service Victoria CEO and ensure they can be operationalised by Service Victoria.
It is important to note that the functions that may be sub delegated by the Service Victoria CEO are
restricted to identity verification functions, including deciding whether documents provided by a
customer meet the requirements of the Service Victoria identity verification standards.

The Committee notes the above information provided with respect to the identity verification
functions which may be sub-delegated by the Service Victoria CEO.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Ministerial Correspondence
The Committee received a response on the Bill listed below.
The response is reproduced here – please refer to Appendix 3 for additional information.

Special Investigator Bill 2021
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Our ref: 21108495

Ms Kat Theophanous MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002
By email: helen.mason@parliament.vic.gov.au
Dear Ms Theophanous
Thank you for your letter of 27 October 2021 enclosing an extract from Alert Digest No 14 of
2021, in which the Scrutiny of Acts and Regulations Committee (Committee) requests further
information relating to the Special Investigator Bill 2021 (Bill). I am pleased to provide the
following information in response to the Committee’s queries.
Retrospective application of clause 66 of the Bill
The Committee noted the retrospective application of clause 66 and requested further
information about the operation of clause 102 as it applies to clause 66, noting that the
Committee’s Charter report also includes comments about this clause.
Clause 66 of the Bill provides for the Office of the Special Investigator (OSI) to access,
receive, assess and deal with records of the Royal Commission into the Management of
Police Informants (Royal Commission). Clause 102 provides that any action taken in respect
of a Royal Commission record on or after 19 July 2021 by the person appointed to be Special
Investigator is taken to have been performed in accordance with clause 66 – that is, clause
66 is given retrospective application to 19 July 2021.
Clause 66(2) of the Bill has the effect of preserving any direct use immunity that applies to
Royal Commission records under section 40 of the Inquiries Act 2014 (Inquiries Act) and
section 144 of the Independent Broad-based Anti-corruption Commission Act 2011 (IBAC
Act). Clause 66(3) displaces any derivative use immunity that applies to Royal Commission
records under those provisions. 1

In accordance with the Supreme Court’s judgment in Re an application under the Major Crime (Investigative
Powers) Act 2004 [2009] VSC 381 (Re Application).
1

The Honourable Justice Geoffrey Nettle AC QC commenced in the role of Special Investigator
on 19 July 2021, beginning crucial preparatory work in advance of the Bill’s passage,
including reviewing the Royal Commission’s records publicly available on the Royal
Commission’s website.
Clause 102 is necessary to ensure that any evidence that may be obtained as a direct or
indirect consequence of Justice Nettle’s review of the Royal Commission’s publicly available
records before the commencement of the legislation, or any prosecution conducted on the
basis of that evidence, is not subject to legal challenge on the grounds that derivative use of
those records was not permitted at the relevant time.
For the same reasons outlined in the Statement of Compatibility in respect of clause 66, I am
satisfied that clause 102 is compatible with the right to fair hearing and freedom from
self-incrimination in the Charter.
Compatibility of certain provisions of the Bill with the Charter
Use of Royal Commission records and IBAC records in prosecutions
The Committee requested further information as to whether or not the Bill authorises
prosecutors to access, receive, assess or deal with:
Royal Commission records and IBAC records described in clauses 66(2) or 69(2) – that is,
Royal Commission records and IBAC records that are accessed, received, assessed and
dealt with by the OSI and to which section 40 of the Inquiries Act or section 144 of the
IBAC Act continue to apply
evidence derived from those records described in clauses 66(3) or 69(3) – that is,
evidence obtained as a direct or indirect consequence of the OSI accessing, receiving,
assessing or dealing with a Royal Commission record or IBAC record – including any
evidence that was obtained by the OSI while the prosecution was on foot
for use in prosecuting a person who provided the information contained in those records.
Section 40 of the Inquiries Act makes any answer, information, document or other thing
given or produced to a Royal Commission inadmissible in evidence against the person who
gave or produced in any other proceedings, with limited exceptions. Section 144 of the IBAC
Act makes any answer, information, document or thing that might tend to incriminate the
person who gave it or make them liable to a penalty inadmissible in evidence against the
person before any court or person acting judicially, with limited exceptions. These provisions
therefore confer direct use immunities, which are preserved by clauses 66(2) and 69(2) of
the Bill. The Bill does not permit these records to be directly admitted into evidence in a
criminal prosecution following an investigation by the OSI. It is therefore unlikely that the
OSI would provide the Director of Public Prosecutions (DPP) with a brief of evidence that
includes records that are subject to a direct use immunity.
While the Bill does not permit Royal Commission records or certain IBAC records to be
directly admitted into evidence, clauses 66(3) and 69(3) permit the OSI to make derivative
use of Royal Commission records and certain IBAC records. Clauses 66(3) and 69(3) permit
derivative use by expressly providing that any evidence gathered ‘as a direct or indirect

consequence’ of the OSI accessing, receiving, assessing or dealing with a Royal Commission
or IBAC record:
is admissible in a criminal proceeding or proceeding for the imposition of a penalty, and
can be used for an application for a warrant under the Bill, the Crimes Act 1958, the
Criminal Procedure Act 2009 or the Surveillance Devices Act 1999.
The Bill therefore envisages that the OSI may include in a brief of evidence to the DPP any
evidence gathered as a direct or indirect consequence of the OSI accessing, receiving,
assessing or dealing with a Royal Commission or IBAC record. The DPP would be entitled to
use that evidence in a prosecution against the person who provided the information to the
Royal Commission or to IBAC, subject to the other rules of evidence. Nothing in the Bill
would limit the OSI from providing admissible evidence to the DPP while a prosecution was
on foot.
As outlined in the Statement of Compatibility, I consider clauses 66 and 69 to be compatible
with the Charter rights to privacy, fair hearing and freedom from self-incrimination. As the
Statement of Compatibility notes, permitting the derivative use of Royal Commission records
and certain IBAC records will ensure that the OSI is able to effectively perform the functions
recommended by the Royal Commission. It will minimise the need for the OSI to duplicate
the prior work of the Royal Commission and IBAC.
Offence of causing or threatening harm or detriment to a person who assists the OSI or an
OSI officer
Clause 90 of the Bill makes it an offence to cause, or threaten to cause (whether expressly or
impliedly), any harm or detriment to a person who assists the OSI or who is or was an OSI
officer:
intentionally or knowing that the conduct is likely to cause or threaten to cause any harm
or detriment to that person; and
because of the knowledge or belief that the person has assisted the OSI, or is or was an
OSI officer.
Compatibility of clause 90 with the right to freedom of expression
The Committee sought further information as to whether or not clause 90 is compatible with
the right to freedom of expression in section 15 of the Charter. The Committee observed
that, to the extent clause 90 prevents certain persons from being criticised, it may engage
the Charter right to freedom of expression.
Section 15 of the Charter provides that every person has the right to hold an opinion without
interference and the right to freedom of expression, which includes the freedom to seek,
receive and impart information and ideas of all kinds, whether within or outside Victoria and
whether orally, in writing, in print, or by way of art, or in another medium chosen by them.
However, section 15(3) of the Charter provides that special duties and responsibilities are
attached to the right of freedom of expression and the right may be subject to lawful
restrictions reasonably necessary to respect the rights and reputation of other persons or for
the protection of national security, public order, public health or public morality.

In accordance with the internal limitation in section 15(3) of the Charter, I am satisfied that
the offence created by clause 90 is reasonably necessary to respect the rights of persons
who assist the OSI and OSI officers. Clause 90 is also reasonably necessary to safeguard the
investigations of the OSI, by allowing OSI officers to conduct investigations impartially and
without fear of reprisal. The intimidation of witnesses and law enforcement officers can
have serious consequences for the administration of justice, and by extension, public order.
The offence provision does not prohibit legitimate criticism of a person who assists the OSI
or an OSI officer that would not otherwise meet the threshold of ‘harm or detriment’ in the
Bill.
On that basis, any limitation on the right to freedom of expression imposed by clause 90 is a
lawful restriction that is reasonably necessary to respect the rights and reputation of other
persons and for the protection of public order. I am therefore satisfied that clause 90 is
compatible with section 15 of the Charter.
Legal onus on the accused in the defence to the offence of threatening or causing harm or
detriment to a person who assists the OSI or an OSI officer
Clause 90(5) provides that, in a proceeding for the offence of threatening or causing harm or
detriment to an OSI officer or person who assists the OSI, it is a defence for the accused to
prove that the conduct is a lawful action. Lawful action includes any action in the normal
course of a lawful employment or industrial action, or any other action that is otherwise in
accordance with law.
Clause 90(5) therefore imposes a legal onus on the accused, as it requires the accused to
prove on the balance of probabilities that the conduct engaged in was a lawful action to
make out the defence. To this extent, the provision engages the right to be presumed
innocent under section 25(1) of the Charter. As outlined in the Statement of Compatibility, I
consider that any limitation on the right to be presumed innocent is reasonable and
demonstrably justified under section 7(2) of the Charter.
The Committee requested further information as to whether placing an evidential onus on a
person with respect to the defence of lawful action would be a less restrictive alternative
reasonably available to achieve clause 90’s purpose.
I consider that an evidential onus would not achieve the intended purpose of clause 90, for
the reasons set out below, and so would not be a less restrictive means reasonably available
to achieve the purpose of clause 90.
The circumstances in which the offence occurred, including whether it is in the normal
course of lawful employment or industrial action, or is otherwise an action in accordance
with law, will be within the accused’s particular knowledge. Further, as outlined in the
Statement of Compatibility, the Evidence Act 2008 provides that where an accused bears the
burden of proving an exception to a charge, the court must be satisfied that the exception
applies on the balance of probabilities rather than beyond reasonable doubt. As such, it will
not be unduly onerous for the accused to discharge the burden placed upon them.

In contrast, as outlined in the Statement of Compatibility and Explanatory Memorandum for
the Bill, as any lawful reason for an action being taken will be peculiarly within the
knowledge of the accused, it would be unduly onerous for the prosecution to investigate and
disprove beyond reasonable doubt. An evidential onus may be discharged by an accused
merely pointing to evidence that may establish a defence, at which point the legal onus
would be on the prosecution to disprove the defence beyond reasonable doubt. Imposing
only an evidential onus may constrain the ability for these offences to be prosecuted and
undermine the deterrent purpose of the offence.
Successful prosecutions of this offence will be critical to protect the integrity of OSI
investigations, by deterring people from threatening or causing harm or detriment to those
who assist the OSI and OSI officers. A legal onus of proof will ensure that this offence can be
effectively prosecuted without placing an undue burden on an accused person.
I also note that any engagement or limitation of section 25 of the Charter applies only to the
defence that the conduct was lawful. Should the defence not be established, the prosecution
must prove all elements of the offence beyond reasonable doubt, including that the action
was taken because of the belief that a person was assisting the OSI or is or was an OSI
officer. I note the Committee’s preference that an analysis of reasonable limits assess the
risk that a provision may allow an innocent person to be convicted of an offence and I
consider, for the reasons outlined above, such a risk to be very low. This very low risk is
outweighed by the significant public interest in safeguarding the integrity of the OSI’s
criminal investigations.
As noted, I consider that any limitation placed on the right to be presumed innocent by
clause 90 is reasonable and demonstrably justified under section 7(2) of the Charter. I do not
consider an evidential onus to provide a less restrictive means reasonably available to
achieve the purpose of clause 90.
I hope that the information above is of use to the Committee.
Yours sincerely

Jaclyn Symes MP
Attorney-General
Minister for Emergency Services
15 / 11 / 2021
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