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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Alpine Resorts Legislation Amendment Bill 2022
Member
Portfolio

Hon Lily D’Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

8 February 2022
10 February 2022

Summary
The Bill amends the Alpine Resorts (Management) Act 1997. The Bill:

Establishes Alpine Resorts Victoria for the purpose of managing six alpine resorts;1



Abolishes the Alpine Resort Management Boards and transfers their assets and liabilities to
Alpine Resorts Victoria and abolishes the Alpine Resorts Co-ordinating Council and transfers its
assets and liabilities to the Secretary. Note the Second Reading Speech:This Bill seeks to establish a single, modern and fit-for-purpose entity to manage Victoria’s six alpine
resorts, building the financial sustainability of this important sector as it responds to the impact of
climate change on alpine communities.
The proposed amendments have been developed in consultation with a range of stakeholders, including
existing alpine resort management boards, alpine businesses, Traditional Owners, local governments
and tourism bodies.

Part 2 – Amendment of the Alpine Resorts (Management) Act 1997 (the Act)
Clause [2] is the commencement provision. If a provision of the Act does not come into operation
before 1 January 2024, it comes into operation on that day. In relation to the delayed commencement
provision of more than 12 months the Committee notes the Explanatory memorandum:A forced commencement date of 1 January 2024 is proposed to avoid the potential disruption to the
alpine sector by commencing Alpine Resorts Victoria in the middle of the snow season. The default also
aligns commencement with the end of the current resorts' financial year (which is the calendar year).

It provides for the recognition of traditional owners as the original custodians of the land in alpine
resorts. [5] Alpine Resorts Victoria is the committee of management of the various alpine resorts and
is taken to be a municipal council for the purposes of the Act. [8,9] It sets out the principles of managing
Alpine resorts which must be considered by the Minister and Alpine Resorts Victoria. [10] It makes
various technical amendments to reflect the abolition of the Alpine Resort Management Boards and
the establishment of Alpine Resorts Victoria. [12-16] It inserts Parts 3 and 4 to establish Alpine Resorts
Victoria and a board of 9 directors, the making of Ministerial directions and publication of annual
reports.2 [16-20] Each resort must have a stakeholder consultative committee. [23]

1

2

Falls Creek Alpine Resort, Lake Mountain Alpine Resort, Mount Baw Baw Alpine Resort, Mount Buller Alpine Resort,
Mount Hotham Alpine Resort and Mount Stirling Alpine Resort.
See new s. 20(2), inserted by clause 16: Alpine Resorts Victoria is a public entity and body for the purposes of the Public
Administration Act 2004 and the Financial Management Act 1994.
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It provides Alpine Resorts Victoria with a power of delegation by instrument, any of its functions or
powers to one or more persons or classes of persons specified in subsection (2).3 (See new section
35) [16] Alpine Resorts Victoria must keep a General Account and may appoint a chief executive
officer. (new sections 36 and 37) [16] The Minister may make a statement of obligations with which
Alpine Resorts Victoria must comply (new section 39) and publish it in the Government Gazette. (See
new section 41) A notice of revocation of a statement of obligations must be published in the
Government Gazette. (new section 45) [16]
Alpine Resorts Victoria must make a long-term strategic plan which is reviewed after 5 years. It must
consult with the stakeholder consultative committee, representatives of traditional owner groups, the
municipal council, representatives of holders of leases over land and any other persons or local
organisations whose interests may be affected. The long-term strategic plan may be amended. (See
new section 48-51) [16] It broadens the regulation making provisions so that regulations may be made
for the imposition, collection and receipt of fees for entry into an alpine resort including the fixing of
annual fees or fees by reference to a shorter period. [17] It contains transitional provisions and makes
provision for the transfer of non-executive staff and executive staff from Alpine Resorts Management
Boards to Alpine Resorts Victoria. [21] It makes consequential amendments to other Acts by
substituting references and definitions where required. [23,24]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

3
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See new s. 35, inserted by clause 16: 35 Delegation
(1) Alpine Resorts Victoria, by instrument, may delegate any of its functions or powers under this Act, the regulations
or any other Act or regulations other than the following powers to one or more persons or classes of person
specified in subsection (2)—
(a) this power of delegation;
(b) a power that Alpine Resorts Victoria has as a committee of management appointed under section 14 of the
Crown Land (Reserves) Act 1978;
(c) the power to employ a chief executive officer, however described;
(d) the power to set contributions, fees and charges under this Act.
(2) For the purposes of subsection (1), the following persons are specified—
(a) a director;
(b) a committee appointed under section 34;
(c) the chief executive officer, an employee or a class of employee of Alpine Resorts Victoria;
(d) a person or a member of a class of person employed under the Public Administration Act 2004 in the
administration of this Act or any other Act.
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Public Health and Wellbeing Amendment Bill 2022
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

8 February 2022
9 February 2022

Summary
The Bill amends the Public Health and Wellbeing Act 2008 (PHW Act). The Bill:

Provides statutory immunity for certain officers;



Changes the registration of prescribed accommodation for lower risk prescribed
accommodation and include accommodation related to labour hire arrangements;



Omits references to HIV and Hepatitis C;



Expands the circumstances in which the Chief Health Officer may make an examination and
testing order;



Expands data collection and further analysis powers;



Makes consequential amendments to the Livestock Disease Control Act 1994.

Clause [2] is the commencement provision. If a provision of the Act does not come into operation
before 15 February 2023, it comes into operation on that day. In relation to the delayed
commencement provision of more than 12 months the Committee notes the Explanatory
memorandum:The forced commencement date in subclause (3) is more than a year after the introduction of the Bill to
provide sufficient time to make amendments to the Public Health and Wellbeing (Prescribed
Accommodation) Regulations 2020 to give effect to the amendments to the definition of prescribed
accommodation in section 3(1) of the Principal Act. Accommodation providers may require further time
to bring their properties into compliance with the prescribed accommodation requirements.

It inserts various definitions and repeals the definitions of HIV and Hepatitis C.4 [4,10-13,15,19] It
requires the proprietor of lower risk prescribed accommodation to register that accommodation on
an ongoing basis with the local Council. It will be an ongoing registration rather than a periodic
registration.5 [5,6,7] It also extends the definition of prescribed accommodation to broaden the
circumstances in which accommodation can be prescribed. Note the Second Reading Speech:The definition will include accommodation provided to a worker under, or in connection with, a labour
hire arrangement, whether or not that worker pays for the accommodation. This will enable labour hire
accommodation to be prescribed in regulations as a class of accommodation and require the
accommodation proprietor to register the accommodation and meet public health standards.
Regulation will improve living conditions to protect the health and wellbeing of vulnerable labour hire
workers who support critical Victorian agricultural industries, such as fruit picking and harvesting. It will
also serve to reduce exploitation and align Victoria’s labour hire licensing and public health regulatory
frameworks.

Section 128 is amended so that a person in charge of a pathology lab must notify the Secretary of a
notifiable condition. This includes positive results but is expanded so that it can also include negative
4

5

Note the Second Reading Speech:- ‘References to HIV and Hepatitis C in the Act unnecessarily stigmatise and highlight
these conditions when there is avenue to prescribe specific diseases in regulations. We are heartened to announce that
the Bill removes references to HIV and Hepatitis C in the Act… The amendments will not alter the operation of the Act
as all diseases to which the provisions apply will be prescribed in regulations.’
Note the Second Reading Speech:- ‘An ongoing or once-off registration will reduce regulatory burden such as paying
annual fees and completing paperwork.’
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test results. It amends the regulation making power so that matters relating to laboratory services or
pathology services undertaking further analysis may be prescribed.6 [9,16]
The Chief Health Officer (CHO) may request in writing a person to conduct further analysis of a sample
or isolate, transfer a sample or isolate to a specified laboratory for further analysis. The CHO at the
time of making a request must advise the person they may refuse to comply with the request. It allows
matters relating to laboratory services or pathology services undertaking further analysis to be
prescribed. [14,16] The CHO is given a broader range of circumstances in which an examination and
testing order may be made.7 [21] Note the Second Reading Speech:The Act currently provides for the Chief Health Officer to make an examination and testing order, in
relation to a person who has or may have an infectious disease and who may pose a serious risk to public
health. As such, the making of an order is necessary to ascertain whether a person has an infectious
disease, which informs the action needed to protect public health.
With the advances in treatment, many infectious diseases have a reduced risk or no risk of transmission.
To keep in step with these advances, the Bill expands the circumstances in which the Chief Health Officer
can make an examination and testing order to include likelihood of transmission. It will also enable the
making of an order necessary to ascertain the likelihood of a person transmitting an infectious disease
if the person is known to already have that infectious disease. Determining the likelihood of transmission
will inform a more targeted and potentially less restrictive response for the individual involved.

It provides in new section 227AA that the CHO, a delegate of the CHO, an authorised officer appointed
under section 30(1) or a Detention Review Officer is not personally liable for anything done or omitted
to be done in good faith in the exercise of powers or the discharge of a duty under the Act or
regulations and in the reasonable belief that the act or omission was so exercised. Liability attaches to
the Crown. [24] It makes a consequential amendment to the Livestock Disease Control Act 1994. A
person who is prohibited under that Act from possessing or administering an exotic disease agent to
livestock is exempted when acting in accordance with a direction by the CHO under the PHW Act. [26]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

6

7

4

Note the Second Reading Speech:- ‘The Public Health and Wellbeing Regulations 2019 currently prescribes 79 notifiable
conditions and 10 notifiable micro-organisms. It sets out the testing details and results needed, urgency and the way
notification is to occur. Additionally, the Governor in Council can also declare an infectious disease to be a notifiable
condition and specify details required… Regulations need to be made to give effect to expanded testing data collection’
The Committee reported on section 113 of the Public Health and Wellbeing Bill 2008 in Alert Digest No. 6 of 2008.
<https://www.parliament.vic.gov.au/sarc/publications/details/41/227>.
Note the Statement of Compatibility:- ‘Section 113 of the Act allows the Chief Health Officer to make an examination
and testing order, in relation to a person who has or may have an infectious disease and who is, as a result, a serious
risk to public health, if the making of the order is necessary to ascertain whether the person has the infectious disease.
The Bill substitutes new section 113(1)(d) into the Act which expands the purposes for making such an examination and
testing order to include testing to determine if a person is likely to transmit an infectious disease (rather than merely
whether they have an infectious disease).’

Ministerial Correspondence
The Committee received a response on the Act listed below.
The responses are reproduced here – please refer to Appendix 3 for additional information.

Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
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Martin Foley

MP
GPO Box 4057
Melbourne Victoria 3001
Telephone: +61 3 9096 8561
www.health.vic.gov.au

Minister for Health
Minister for Ambulance Services
Minister for Equa lity

Kat Theophanous MP
Chairperson
Scrutiny of Acts and Regulations Committee
Spring Street
East Melbourne VIC 3002

Dear Ms T ~ u s

,k',,_{ 1

Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021

I write to respond to the request for further information regarding the above legislation, which
amends the Public Health and Wellbeing Act 2008 (the Act).
I note that further information is sought by the Committee in relation to whether or not:
1. the pandemic orders and pandemic management powers that may be made or
exercised after the Premier makes a pandemic declaration under new sub-section
165AB(1) are limited to the areas where the pandemic declaration applies and to
public health risks arising from the disease to which the direction relates;
2. pandemic orders made under new sub-section 165AI( 1) must, so far as is possible to
do so consistently with their or that sub-section's purpose, be interpreted in a way
that is compatible with Charter rights;
3. it is unlawful for the Minister for Health to make pandemic orders under new subsection 165A( 1) in a way that is incompatible with a Charter right or fails to give
proper consideration to a Charter right;
4. a person may seek a relief or remedy in respect of a good faith authorisation or
exercise of pandemic management powers under new sub-sections 165AW(2)(a) and
165BA(1 )(a) on a ground of unlawfulness arising out of the Charter;
5. the Independent Pandemic Management Advisory Committee is a public authority for
the purposes of the Charter, including when it is acting at its own initiative;
·
6. information obtained from an individual during contact tracing may be used to obtain
further evidence for use in prosecutions of that individual for offences other than
breaches of pandemic orders or authorised officers' directions, including offences
against the person under the Crimes Act 1958.
I will deal with each of your questions in turn.
1.

Can pandemic orders and management powers be used in relation to any
diseases and areas?

I consider that pandemic orders and pandemic management powers can only be used in
relation to the disease referred to in the pandemic declaration and that they can only be used

OFFICIAL

"in, or in relation to" the pandemic management area (see section 165AM(2)). For example,
a power to prevent or limit entry to a pandemic management area may involve the use of
powers "in relation to" that area but strictly outside that area - for example at the border of a
pandemic management area to stop people going in.
A reading of the power to make pandemic orders under section 165AI in its legislative
context confirms that pandemic orders can only be used in relation to the relevant pandemic
disease for which a pandemic declaration has been made. The following provisions also
make clear that pandemic orders can only be used in relation to the relevant pandemic
disease or disease of pandemic potential for which a pandemic declaration has been made:
•

Section 165AL requires the Minister to request the advice of the Chief Health Officer
in relation to "the serious risk to public health posed by the disease specified in the
pandemic declaration to which the proposed pandemic order relates".

•

Section 165AK(3), as proposed to be amended by House amendments circulated by
the Attorney-General, The Hon Jaclyn Symes MP on 30 November 2021, if so
amended will provide that differentiation under that section is to be "relevant to the
serious risk to public health posed by the disease specified in the pandemic
declaration to which the pandemic order relates" and the examples under that
subsection refer to "a pandemic disease or a disease of pandemic potential".

•

Similarly, the authorisation given by the Chief Health Officer to allow authorised
officers to use pandemic management powers is required by paragraph 165AX(3)(b)
to "describe in general terms the serious risk to public health to which it relates".

Subsection 165AM(2) requires that a pandemic order must be expressed to apply "in or in
relation to the whole or a specified part of the pandemic management area". Whilst many of
the powers referred to in subsection 165Al(2) refer to an activity occurring "in" the pandemic
management area, others refer to movement "into" or "from" a pandemic management area.
I note however that some of the specific powers set out in new subsection 165Al(2) can only
be exercised "in" a pandemic management area. For example, a pandemic order may
regulate public and private gatherings in a pandemic management area, or may restrict
movement in a pandemic management area. The power of an authorised officer to detain a
person in accordance with a pandemic order under paragraph 165B( 1)(b) is confined to
detention "in a pandemic area". Further, the specific pandemic management general powers
given to authorised officers under subsection 165BA(2) are all referable to the "pandemic
management area" other than the power to obtain information, which applies more broadly
(for example, information might need to be required from a person proposing to enter the
pandemic management area or a person who was in a pandemic management area but has
left that area).

2.

Does section 32 of the Charter apply to pandemic orders?

The Committee asks whether "pandemic orders made under new sub-section 165Al(1) must,
so far as is possible to do so consistently with their or that sub-section's purpose, be
interpreted in a way that is compatible with Charter rights", that is, whether section 32(1) of
the Charter applies to pandemic orders.
While sub-section 165CR(c) excludes pandemic orders from the application of the
Subordinate Legislation Act 1994, that does not affect their characterisation for other
purposes. Section 32(1) of the Charter applies to "all statutory provisions", which is defined in

2
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s 3 of the Charter to mean an Act or subordinate instrument. Subordinate instrument is
defined in s 38 of the Interpretation of Legislation Act 1984 to mean :
subordinate instrument means an instrument made under an Act(a) that is a statutory rule; or
(b) that is not a statutory rule but(i) contains regulations, rules, by-laws, proclamations, Orders in Council, orders or
schemes; or
(ii) is of a legislative character;

Pandemic orders are "orders" and therefore subordinate instruments, and are also likely to
be considered instruments of a legislative character, which is a conclusion that will be
informed by assessing the content of the order in light of the factors historically referred to as
indicative of legislative character, including:
a) whether the direction imposes rules of general application or whether it applies to
particular cases;
b) whether there was public notification of the making of the direction;
c) whether there has been public consultation and the extent of any such consultation;
d) whether there were broad policy considerations involved;
e) whether the direction could be varied;
f) whether provision exists for merits review;
g) whether the instrument has binding effect.
There is no simple rule for determining whether an instrument is of an administrative or
legislative character and no single factor will be decisive. The character of the decision will
always depend on a holistic assessment of all of the relevant factors in the particular
circumstances. 1
For these reasons, I consider that section 32 of the Charter will apply to pandemic orders.

3.

Does section 38 of the Charter apply to the making of pandemic orders?

The Committee asks whether "it is unlawful for the Minister for Health to make pandemic
orders under new sub-section 165A(1) in a way that is incompatible with a Charter right or
fa ils to give proper consideration to a Charter right", that is, whether section 38( 1) of the
Charter applies to the making of pandemic orders.
As you have observed in the Alert Digest, the Full Court of the Federal Court has ruled that
'the making of a subordinate instrument by a public authority is not comprehended by the
phrase "to act in a way" in section 38(1 )'. 2 The Full Court of the Federal Court did not
consider the requirement to give proper consideration to relevant rights when making
decisions, which makes up the balance of the obligation imposed by section 38( 1) of the
Charter. Having said that, the Court did find that the making of a subordinate instrument is
neither an "act" nor a "decision" for the purposes of the Charter. 3 This issue may be resolved
in a case currently before the Supreme Court of Victoria that relates to directions made under
the powers in_the current section 200(1) of the Act and the government was concerned not to

1 Roche Products Pty Ltd v National Drugs and Poisons Schedule Committee (2007) 163 FCR 451 at (29]
(Branson J).
2 Kerrison v Melbourne City Council (2014] FCAFC 130, (199].
3 Kerrison v Melbourne City Council (2014] FCAFC 130, [182], [184] , [199].
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second guess the results of this decision by including any express provision that may run
counter to any forthcoming decision of that Court.
Regardless of whether one or both of the limbs of section 38 of the Charter are held to apply
to subordinate instruments like pandemic orders, I consider that obligations of the kind
imposed by s 38 are practically fulfilled by other requirements of the Bill in any event. That is
because the specific provisions that have been incorporated into this new Part will ensure
that affected Charter rights are thoroughly considered in the making of pandemic orders and
that pandemic orders do not limit rights unjustifiably (that is, they must be substantively
compatible and may only limit rights in accordance with the test in section 7(2) of the
Charter).
The first of these requirements is imposed by paragraphs 165AP(2)(c) and (d), as proposed
to be amended by House amendments circulated by Jaclyn Symes MP on 30 November
2021, which require the Minister to publish an explanation of whether in the Minister's opinion
the order does, or does not, limit any human rights set out in the Charter and an explanation
of any limitations identified.
The second of these requirements arises out of the operation of section 32(3)(b) of the
Charter which has the result that where a subordinate instrument cannot be interpreted
compatibly with Charter rights it will be invalid unless the Act authorising it empowered it to
be incompatible. I do not consider the provision empowering the making of a pandemic order
would be interpreted as empowering a pandemic order to be incompatible, particularly
considering the objects of the new Part, which (subject to Parliament's approval of the
proposed House amendment) will include that:

The Parliament(a)

recognises the importance of protecting human rights in managing
the serious risk to life, public health and wellbeing presented by
the outbreak or spread of pandemics and diseases of pandemic
potential; and

(b)

intends that nothing in this Part displaces the operation of the
Charter of Human Rights and Responsibilities; and

(c)

intends that the Charter of Human Rights and Responsibilities
therefore applies to the following(i) the interpretation of this Part and subordinate instruments
made under this Part;
(ii) acts done, and decisions made, under this Part by public
authorities.

I note also that the proposed House amendments tabled on 30 November 2021 also propose
the establishment of a Pandemic Declaration Accountability and Oversight Committee, that
may report to Parliament under paragraph 165AS( 1)( c) if the Committee considers that a
pandemic order is incompatible with the Charter, and may recommend to Parliament that the
order be disallowed.

4.

Can a person get a Charter remedy in relation toss 165AW(2)(a) and
165BA(1 )(a)?

You have noted that notwithstanding the remedies provision in section 39 of the Charter,
section 165CU(2) provides that the Chief Health Officer and authorised officers are 'not

4
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personally liable for anything done or omitted to be done in good faith' in the exercise (or in a
reasonable belief in the exercise) of those powers; however, new section 165CU(3) provides
that any liability 'attaches instead to the Crown' . Such a transfer of liability provision will still
allow the Crown to be sued with respect to any civil liability that attaches to the acts of those
officers.
Section 39(3) of the Charter provides that a person is not entitled to be awarded any
damages as a result of a breach of the Charter, so almost no Charter claims are made in
proceedings with respect to the civil liability of a public authority. The vast majority of Charter
claims are made in judicial review proceedings. A transfer of liability from the relevant officers
to the Crown does not preclude judicial review of the relevant decision. 4 This provision will
therefore not affect the ability to bring Charter claims in judicial review proceedings against
the Chief Health Officer or an authorised officer that has made a decision that is judicially
reviewable.
5.

Is the Independent Pandemic Management Advisory Committee a public
authority?

The definition of public authority under the Charter includes both "an entity established by a
statutory provision that has functions of a public nature" and "an entity whose functions are or
include functions of a public nature, when it is exercising those functions on behalf of the
State or a public authority (whether under contract or otherwise)". A "statutory provision"
includes a subordinate instrument and the order establishing the Committee is likely to be a
subordinate instrument.
It is likely that the Committee is a public authority under the first aspect of the definition
referred to above and possible that it may fall within the second. Whilst it is intended that the
Committee advise the Minister, it is also intended that the Committee be independent. It
remains to be seen whether an independent advisory body is considered to be exercising
that advisory function "on behalf of the State", when it is given that task by the State and also
funded by the State to perform that function. It may be that something can be done "on
behalf of the State" even if it is done independently.
6.

Can derivative evidence be used to prosecute other offences?

Contact tracing information provided by a person can only be used to take enforcement
action under section 165CC (unauthorised disclosure of contact tracing information) and
section 210 (misleading information)- and section 165CC in fact makes it an offence to use
that information other than for a "permitted purpose". Contact tracing information is broadly
defined in section 165CB as "information that forms part of a system established for contact
tracing purposes in relation to a pandemic disease or a disease of pandemic potential to
which a pandemic declaration relates". It includes information that has been provided by a
person in accordance with the new section 212A.
Clause 15 of the Bill, which inserts a news 212A into the Act, provides a direct use immunity
to a person who is required to provide information in compliance with or as required under or
for the purposes of Part 8A. This is provided for ins 212A(2), which provides that such
information:
(a) is not admissible in evidence against the natural person in a criminal proceeding
(other than a proceeding in respect of the provision of false or misleading
information); and
4

XX v Australian Crime Commission (2014) 321 ALR 575, (18].
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(b) must not be used in any action, proceeding or process that may make the person
liable to a criminal penalty (other than a proceeding in respect of the provision of false
or misleading information).
As discussed in both the Explanatory Memorandum and the Statement of Compatibility, the
Bill, and specifically clause 15, does not provide for a derivative use immunity. In other
words, it does not prevent indirect use of information that has been provided by a person
who is required to provide information in compliance with or as required under or for the
purposes of Part 8A. The Bill therefore does not provide a derivative use immunity with
respect to evidence obtained as a result of information provided by a person during contact
tracing. As no derivative use immunity is provided, that evidence may be used to prosecute
offences of any kind. However, it is considered that this would be very rare due to the limited
circumstances within which law enforcement bodies are able to access the information under
the Bill in the first instance.
I trust this response provides the Committee with the information necessary to perform its
task.

:f)t lJI 2021
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Appendix 1
Index of Bills and
Subordinate Legislation in 2022
Alert Digest Nos.
BILLS
Alpine Resorts Legislation Amendment Bill 2022
Casino and Gambling Legislation Amendment Act 2021
Children, Youth and Families Amendment (Child Protection) Bill 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
Equal Opportunity (Religious Exceptions) Amendment Act 2021
Health Legislation Amendment (Quality and Safety) Bill 2021
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
Livestock Management Amendment (Animal Activism) Bill 2021
Mental Health Amendment (Counsellors) Bill 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
Public Health and Wellbeing Amendment Bill 2022
Regulatory Legislation Amendment (Reform) Bill 2021
Sex Work Decriminalisation Bill 2021
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
Transport Legislation Miscellaneous Amendments Bill 2021
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
Workplace Safety Legislation and Other Matters Amendment Bill 2021

2
15 of 2021, 1
13 of 2021
15 of 2021
15 of 2021
15 of 2021, 1
1
15 of 2021
1
13 of 2021
15 of 2021, 2
2
1
14 of 2021, 1
15 of 2021
5 of 2021
14 of 2021, 1
1
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Casino and Gambling Legislation Amendment Act 2021
Children, Youth and Families Amendment (Child Protection) Bill 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
Equal Opportunity (Religious Exceptions) Amendment Act 2021
Health Legislation Amendment (Quality and Safety) Bill 2021
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
Mental Health Amendment (Counsellors) Bill 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
Sex Work Decriminalisation Bill 2021
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
Transport Legislation Miscellaneous Amendments Bill 2021
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021

15 of 2021, 1
13 of 2021
15 of 2021
15 of 2021
15 of 2021, 1
1
15 of 2021
13 of 2021
15 of 2021, 2
14 of 2021, 1
15 of 2021
5 of 2021
14 of 2021, 1
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Public Transport

06-05-21

5 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21
06-02-22

14 of 2021
1 of 2022

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Act 2021

Treasurer

27-10-21
14-12-21

14 of 2021
1 of 2022

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

17-11-21

15 of 2021

Casino and Gambling Legislation
Amendment Act 2021

Consumer Affairs, Gaming and
Liquor Regulation

17-11-21
13-12-21

15 of 2021
1 of 2022

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

17-11-21

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

17-11-21

15 of 2021

Equal Opportunity (Religious
Exceptions) Amendment Act 2021

Attorney-General

17-11-21
02-12-21

15 of 2021
1 of 2022

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

17-11-21

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Act 2021

Health

16-11-21
30-11-21

15 of 2021
2 of 2022

Bill Title

Minister/ Member

Transport Legislation
Miscellaneous Amendments
Bill 2021
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Health Legislation Amendment
(Quality and Safety) Bill 2021

Health
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Date of
Committee
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Issue raised /
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08-02-22

1 of 2022

