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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Commercial Passenger Vehicle Industry Bill 2017
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

22 February 2017
23 February 2017
Legislative Assembly
Hon Jacinta Allan MLA
Hon Jacinta Allan MLA
Minister for Public Transport

Purpose
The Bill would impose a levy on the carrying out of ‘commercial passenger vehicle service transactions’
(which the Bill defines as the provision for a single fare of a booked commercial passenger service or
an unbooked commercial passenger service).
The Bill would also amend the Transport (Compliance and Miscellaneous) Act 1983 to:


implement reforms to the taxi‐cab and hire car industry by removing the requirement to pay
licence fees, abolishing restricted hire vehicle licences and special purpose vehicle licences,
and streamlining the application process for taxi‐cab licences



require persons who provide a booking service for the use of a commercial passenger vehicle
to be accredited



make it an offence to accept a request from a provider of a booking service when the person
knows or ought reasonably to know that the provider is unaccredited and to provide for the
granting of injunctions restraining offending conduct



repeal redundant provisions relating to trading arrangements for the transfer and trading of
taxi‐cab licences



enable the Taxi Services Commission to exempt persons from specified requirements under
Part VI (Commercial passenger vehicles) for the purpose of reducing regulatory burden



make further provision in relation to the sharing of information between Victoria Police and
the Taxi Services Commission about certain offences to assist the Commission in carrying out
its functions.

The Bill would also amend:


the Transport Integration Act 2010 to reduce the regulatory burden on transport bodies
when issuing, granting, giving or renewing certain specified transport authorisations under
transport legislation



the Bus Safety Act 2009 to ensure taxi‐cabs that are physically similar to buses are regulated
as taxi‐cabs



the Road Safety Act 1986 to empower employees of the Taxi Services Commission to stop
and check for defective and unroadworthy commercial passenger vehicles



the Taxation Administration Act 1997 to make Part 2 of the Bill a taxation law for the
purposes of that Act.
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Content
As noted above, the Bill would amend the Taxation Administration Act 1997 to make Part 2 of the Bill
a taxation law for the purposes of that Act. Accordingly, the Committee has considered the human
rights issues raised by the Taxation Administration Act 1997, to the extent that they apply to Part 2 of
the Bill.
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that the Act (except Part 2, Divisions 1, 2 and 3 of Part 3 and Division 4 of
Part 4) would come into operation on the day after the day on which the Act receives the Royal Assent.
Part 2, Divisions 1, 2 and 3 of Part 3 and Division 4 of Part 4 would come into operation on a day or
days to be proclaimed, with a default commencement date of 30 June 2018, which is more than 12
months after the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill
in the Explanatory Memorandum or Second Reading Speech.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to the
Minister’s attention and to request further information as to the reasons for the possible delayed
commencement date.
Right to be presumed innocent — legal burden to prove defence
Section 130C of the Taxation Administration Act 1997 provides that if a body corporate commits a
specified offence (i.e., giving false or misleading information to tax officers contrary to s 57(1), tax
evasion contrary to s 61, or making an unauthorised endorsement of an instrument contrary to s 268
of the Duties Act 2000), an officer of the body corporate is also deemed to have committed the offence.
Section 130C(3) provides that it is a defence to a charge for an officer of a body corporate to prove
that he or she exercised due diligence to prevent the commission of the offence by the body corporate.
This defence imposes a legal burden on the defendant.
The Committee notes the detailed explanation in the statement of compatibility justifying the
imposition of a legal burden upon a defendant for this regulatory offence.
Entry to premises without a warrant
Section 76 of the Taxation Administration Act 1997 provides that an authorised officer may, at any
reasonable time, enter and search any premises, and inspect, photograph or make copies of any
document on the premises.
The Committee notes the following extract from the Statement of Compatibility:
In each provision that permits inspectors to exercise powers of entry and search, the powers
of inspectors and other authorised persons are clearly set out in the taxation act and are strictly
confined by reference to their purpose. They are also subject to appropriate legislative
safeguards. In particular:
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a warrantless search under section 76 of the Taxation Act cannot be conducted in respect of
premises used for residential purposes except with the written consent of the occupier of the
premises (section 76(6)). An authorised officer may not exercise a power under section 76
unless the officer produces, on request, his or her identity card (section 76(5));
The Committee notes that while the above power is able to be exercised without obtaining a warrant,
it is for the purpose of administering and enforcing taxation laws that would apply to a person who
has elected to engage in activities regulated by the Act.
The Committee is satisfied that the power of entry without a warrant, contained in section 76, is
necessary and reasonable in the circumstances.
Self‐incrimination – production of documents – justification for abrogation of privilege
Section 87(1) of the Taxation Administration Act 1997 limits the privilege against self‐incrimination by
providing that a person is not excused from answering a question, providing information or producing
a document or thing on the ground that to do so might tend to incriminate the person or make the
person liable to a penalty.
Section 87(2) provides that, if a person objects to answering a question, providing information or
producing a document or thing, the answer, information, document or thing is not admissible in any
criminal proceeding other than proceedings for an offence against a taxation law, or proceedings for
an offence in the nature of perjury.
The limitation on the privilege against self‐incrimination contained in section 87 applies to sections 73
and 86 of the Taxation Administration Act 1997:


section 73 provides that the Commissioner of State Revenue, by written notice, may require
a person to: provide (either orally or in writing) information that is described in the notice;
attend and give evidence before the Commissioner or another authorised officer; or produce
a document or thing in the person's custody or control that is described in the notice



section 86 provides that an authorised officer may, to the extent it is reasonably necessary
to do so for the administration or execution of a taxation law, require a person to give
information, produce or provide documents and things, and give reasonable assistance, to
an authorised officer.

It is an offence to fail to comply with a requirement made or to answer a question under section 73 or
86 (subject to 500 penalty units in the case of a body corporate and 100 penalty units in any other
case).1
The Committee notes the following statement in the Statement of Compatibility in relation to section
86:
In my view, section 87 of the taxation act is a reasonable limit on the right to protection against
self‐incrimination under section 7(2) of the charter. The ability of an authorised officer to
require a person to give information or answer questions is necessary for the proper
administration of the commercial passenger vehicle levy scheme. To this end, I note that the
information, answers or documents obtained are only admissible in proceedings for an offence
relating to the proper administration of the commercial passenger vehicle levy scheme, and
section 87(2) of the taxation act otherwise preserves both the direct use immunity and
derivative use immunity.

1

The value of a Commonwealth penalty unit is currently $180.
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Further, with respect to the power of an authorised officer to require the production of
documents, I note that at common law, the protection accorded to the compelled production
of pre‐existing documents is considerably weaker than the protection accorded to oral
testimony or to documents brought into existence to comply with a request for information.
This is particularly so in the context of regulated industry, where documents or records are
required to be produced during the course of a person's participation in that industry and exist
for the dominant purpose of demonstrating that person's compliance with his or her relevant
duties and obligations. The duty to provide documents in this context is consistent with the
reasonable expectations of these individuals as persons who operate within a regulated
scheme.
I am of the view that there are no less restrictive means available to achieve the purpose of
enabling the proper administration of the regulatory scheme, as providing an immunity that
applies to the offence of perjury or an offence under the bill or the taxation act would
unreasonably obstruct the role of the authorised person to investigate compliance with the
scheme. Accordingly, I consider that this clause is compatible with the right not to be
compelled to testify against oneself in section 25(2)(k) of the charter.
However, the Committee notes that there is no discussion in the Statement of Compatibility of the
limitation on the privilege against self‐incrimination in relation to section 73. This issue is discussed
further in the Charter Report below.

Repeal, alteration or variation of section 852 of the Constitution Act 1975
(unlimited jurisdiction of the Supreme Court)3
Clause 79 of the Bill declares that it is the intention of sections 5, 12(4), 18(1), 96(2) and 100(4) of the
Taxation Administration Act 1997, as those sections apply after the commencement of clause 79, to
alter or vary section 85 of the Constitution Act 1975.
The Committee notes the following extract from the Minister’s section 85 statement:
A purpose of this bill is to bring the commercial passenger vehicle service levy under the
Taxation Administration Act 1997. This bill provides that for the purposes of the Taxation
Administration Act 1997, part 2 of the Commercial Passenger Vehicle Industry Act 2017 and
any regulations made under that act for the purposes of that part is a 'taxation law'.
Part 2 of the Commercial Passenger Vehicle Industry Bill, if enacted, will impose a levy
equivalent to $2 per commercial passenger vehicle service provided on those that are
responsible for undertaking commercial passenger vehicle service transactions.
Section 5 of the Taxation Administration Act 1997 defines the meaning of non‐reviewable
decision in relation to the Taxation Administration Act 1997 which will also apply to the
commercial passenger vehicle service levy. No court, including the Supreme Court, has
jurisdiction or power to entertain any question as to the validity or correctness of a non‐
reviewable decision. Sections 12(4) and 100(4) of the Taxation Administration Act 1997 provide

2

3

4

Section 85 provides that the Supreme Court is created the superior court of Victoria with unlimited jurisdiction and
further provides that where a provision of an Act seeks to repeal, alter or vary the court’s unlimited jurisdiction, the
provision(s) will not be effective unless certain procedures are followed. Briefly, these procedures require the relevant
provisions that intend to limit the court’s jurisdiction to be specifically identified by the Bill (the declaratory provision)
and also requires the member of Parliament introducing the Bill to make a statement of the reasons for seeking to limit
the court’s jurisdiction. Section 18(2A) of the Constitution Act 1975 further provides that a limitation amendment fails
if it does not receive an absolute majority of the members in both Houses.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any
provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.
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that certain decisions under those sections are non‐reviewable decisions. Those decisions
might relate to the commercial passenger vehicle levy.
Section 18(1) of the Taxation Administration Act 1997 prevents proceedings being brought in
the Supreme Court for the refund or recovery of a tax except as provided in part 4 of that act.
As the commercial passenger vehicle service levy is a tax for the purposes of section 18(1),
proceedings for its refund or recovery would be similarly limited.
Section 96(2) of the Taxation Administration Act 1997 prevents a court (including the Supreme
Court) considering any question concerning an assessment of a tax except as provided by part
10 of that act. As the commercial passenger vehicle service levy is a tax for the purposes of
section 96(2), proceedings in relation to assessments of levies would be similarly limited.
It is desirable that the legislative regime under the Taxation Administration Act 1997 applies
to a commercial passenger vehicle service levy in the same way as it does in relation to any
other tax. However, section 85 of the Constitution Act 1975 confers unlimited jurisdiction on
the Supreme Court. Accordingly, in order to ensure that the jurisdiction of the Supreme Court
is limited in relation to such levies in the same way as it is in relation to other taxes, it is
necessary to provide that it is the intention of sections 5, 12(4), 18(1), 96(2) and 100(4) of the
Taxation Administration Act 1997 to alter or vary section 85 of the Constitution Act 1975.
The Committee notes that the purpose of clause 79 is to ensure that passenger vehicle service levy
decisions are treated in the same way as taxation law decisions under the Taxation Administration Act
1997, i.e., as taxation decisions that cannot be reviewed by a court, including the Supreme Court.
Having reviewed the declaratory provision in clause 79 and the section 85 statement of the Minister
introducing the Bill in the Second Reading Speech, the Committee is satisfied that the limitation
provisions are appropriate and desirable in the circumstances.

Charter report
Property – Revocation of taxi cab licences and grant of new taxi cab licences – No re‐sale value for
new taxi cab licences.
Summary: The effect of clauses 31 and 34 is that the value of perpetual taxi cab licences will be reduced
to nothing, which may engage the property rights of those licence holders under s 20 of the Charter.
The Committee will write to the Minister seeking further information.
The Committee notes that the new s 360 inserted into the Transport (Compliance and Miscellaneous)
Act 1983 revokes every licence to operate a taxi cab assigned under s 150 or granted under s 143 or
143A of that Act (perpetual taxi cab licences) and the holder is taken to be granted a ‘new taxi cab
licence’. Clause 31 of the bill removes the requirement for the holder of a commercial passenger
vehicle licence to pay an annual licence fee under that Act. This means that the legacy holders of
perpetual taxi cab licences, who generally will have paid $150,000 or more for their taxi cab licence,
will have their perpetual licence replaced with a new taxi cab licence that has no re‐sale value.
The Committee observes that the revocation of perpetual taxi cab licences may engage the Charter
right of licence holders to not be deprived of property other than in accordance with law. Whilst once
enacted the bill will be a law, for the purposes of the Charter such a law must have certain qualities –
not any law will suffice.
The Committee notes that whilst the Statement of Compatibility addresses the property right in
relation to other clauses with less of a direct impact on the right, it does not address the Charter
compatibility of clauses 31 and 34. As a result it is unclear whether any deprivation of the property of
perpetual licence holders that may occur as a result of the revocation of those licences is in accordance
5
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with a law of the relevant type. The Second Reading speech notes that the ‘bill establishes a $2 per trip
levy to fund the financial assistance to be provided to the existing industry…’ however these matters
are not canvassed in any assessment of reasonable limits in relation to the property rights of perpetual
licence holders.
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 31 and 34 with the Charter’s right not to be deprived of property other than in accordance
with law.

Self‐Incrimination – Compelled provision of information, documents and things – person must
comply even where compliance may result in the provision of incriminating information
Summary: Clause 75 of the bill amends the Taxation Administration Act 1997 to make Part 2 of the bill
a taxation law for the purposes of that Act. Section 73 of that Act empowers the Commissioner to
compel information, documents and things. Section 87 of that Act excludes the defence of self‐
incrimination for perjury and tax offences. The Committee will write to the Minister seeking further
information.
The Committee notes that Part 2 of the bill imposes a levy in respect of each commercial passenger
vehicle service transaction. Clause 75 of the bill amends the Taxation Administration Act 1997 to make
Part 2 of the bill a taxation law for the purposes of that Act. The information gathering provisions in
sections 73 and 86 of that Act therefore apply to the new levies imposed under the bill. These sections
provide:
73 Power to require information, documents and things, and attendance
(1) The Commissioner, by written notice, may require a person to do any one or more of the
following—
(a) to provide to the Commissioner (either orally or in writing) information that is
described in the notice;
(b) to attend and give evidence before the Commissioner or another authorised officer;
(c) to produce to the Commissioner a document or thing in the person's custody or
control that is described in the notice.
86 Power of authorised officer to require information or documents
An authorised officer who—
(a) exercises a power of entry under this Division; and
(b) produces his or her identity card for inspection by a person—
may, to the extent that it is reasonably necessary to do so for the administration or execution
of a taxation law, require the person to answer a question, to give information to the
authorised officer, to produce or provide documents or things to the authorised officer and to
give reasonable assistance to the authorised officer.
The Act excludes the defence of self‐incrimination for perjury and tax offences that would otherwise
apply to the information gathering powers in section 73 and 86:
87 Self‐incrimination
(1) A person is not excused from answering a question, providing information or producing a
document or thing, when required to do so under this Act, on the ground that to do so
might tend to incriminate the person or make the person liable to a penalty.
6
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(2) However, if the person objects to answering the question, providing the information or
producing the document or thing on that ground, the answer, information, document or
thing is not admissible against the person in any criminal proceedings other than—
(a) proceedings for an offence against a taxation law; or
(b) proceedings for an offence in the nature of perjury.
The Charter protects the right to freedom from self‐incrimination in section 25(2)(k). Section 87 clearly
limits that right insofar as taxation law and perjury offences are concerned.
The Statement of Compatibility discusses the power in section 86 and the implications of the carve‐
out in section 87 of the Act and concludes that the limitation on the right in section 25(2)(k) is a
reasonable limit on the right to protection against self‐incrimination under section 7(2) of the Charter.
However the assessment of reasonable limits in the Statement of Compatibility does not consider
whether the power in section 73 of the Act (to which the carve‐out in section 87 also applies) is a
reasonable limit on the right in section 25(2)(k).
Section 73 empowers the Commissioner to compel a person to provide information without the
limitation on power that is contained in section 86 which requires that the information may only be
compelled ‘to the extent that it is reasonably necessary to do so for the administration or execution of
a taxation law’. In the absence of such a limitation, the assessment of reasonableness in relation to
this section may be very different from the assessment that has been undertaken in relation to section
86.
The Committee will write to the Minister seeking further information as to the compatibility of
section 73 of the Taxation Administration Act 1997 (as applied through clause 75 of the bill) with the
Charter’s right not to be compelled to self‐incriminate.

Freedom of Movement – Coercive powers – Compelled attendance
Summary: Clause 75 of the bill amends the Taxation Administration Act 1997 to make Part 2 of the bill
a taxation law for the purposes of that Act. Section 73 of that Act empowers the Commissioner to
compel attendance for the purposes of giving evidence. Such compulsion may limit the right of a person
to move freely. The Committee will write to the Minister seeking further information.
The Committee notes that clause 75 of the bill amends the Taxation Administration Act 1997 to make
Part 2 of the bill a taxation law for the purposes of that Act. Section 73 of that Act empowers the
Commissioner to compel attendance for the purposes of giving evidence. Such compulsion may limit
the right of a person to move freely within Victoria, which is contained in section 12 of the Charter.
The Statement of Compatibility does not discuss whether any limit on the right to freedom of
movement that may be caused by the compelled attendance provisions in section 73 of the Taxation
Administration Act 1997 are reasonable limits.
The Committee will write to the Minister seeking further information as to the compatibility of
section 73 of the Taxation Administration Act 1997 (as applied through clause 75 of the bill) with the
Charter’s right to freedom of movement.
The Committee makes no further comment.
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Education and Care Services National Law Amendment Bill 2017
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

21 February 2017
22 February 2017
Legislative Assembly
Hon Martin Foley MLA
Hon Jenny Mikakos MLC
Minister for Families and Children

Purpose
The Bill would amend the Education and Care Services National Law (the National Law) in the Schedule
to the Education and Care Services National Law Act 2010 to:


improve the regulation of education and care services, including family day care services and
educators at those services



repeal the provisions relating to certified supervisors



enhance the enforcement of the National Law, including by making further provision for
enforceable undertakings and powers of entry into premises



improve the information‐sharing arrangements between regulators, government entities
and approved providers under the National Law.

The Bill would also make consequential amendments to the Children's Services Act 1996.

Content
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that the Bill will come into operation on a day or days to be proclaimed
and does not include a default commencement date. The Bill therefore has the potential to commence
more than 12 months after the date of introduction.
The Explanatory Memorandum provides the following explanation:
The National Law is a national applied law scheme, one of the aims of which is to establish a
nationally consistent framework for the regulation of education and care services in Australia.
The National Law is adopted by the majority of participating jurisdictions through the
enactment of legislation that applies as a law of the relevant state or territory the National Law
set out in the Schedule to the Principal Act as in force from time to time. Any amendments
made to the National Law by the Victorian Parliament will therefore automatically apply to the
National Law as in force in those participating jurisdictions.
Rather than applying the National Law as a law of its own, Western Australia has enacted a law
which mirrors or substantially corresponds to the National Law. Western Australia will
therefore need to make corresponding amendments to its own enactment to mirror those
contained in the Bill.
South Australian and the Northern Territory adopt the National Law by setting it out in full in
Schedules to enactments of those jurisdictions. In order to give effect to the amendments
contained in the Bill, the Governor of South Australia and the Administrator of the Northern
Territory will need to make regulations which make corresponding amendments to the
respective Schedules.

8
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In the interests of maintaining a nationally consistent legislative framework, the majority of
the amendments in the Bill must commence across Australia at the same time. It would
therefore be inappropriate to insert a default commencement date in clause 2 as it would be
inappropriate to assume that those jurisdictions which need to make corresponding
amendments to their local laws will be able to do so by a specified date.
The Committee is satisfied that the possible delay in the commencement of the Bill is justified.
Power of entry, search and seizure without a warrant
Clause 54 of the Bill would amend the National Law to permit an authorised officer to enter a family
day care premises to investigate the service if they reasonably suspect that an offence may have been
committed against the National Law. The power is limited to circumstances where the authorised
officer reasonably believes that the service is operating at the residence at the time of entry or the
register of family day care educators records that the service operates at the residence at the time of
entry.
The Committee notes the following extract from the Statement of Compatibility:
The entry power is reasonable in a regulatory scheme in which family day care educators
choose to participate by operating a business from their residences and which seeks to ensure
the safety, health and wellbeing of children being educated and cared for by family day care
educators. The limits on the entry power provide family day care educators with some
protections as entry is sought to be restricted to when the business is operating at the
residence thereby ensuring that a person's right to their privacy at home is not unlawfully or
arbitrarily interfered with.
The Committee is satisfied that the power or entry without a warrant, contained in clause 54, is
necessary and reasonable in the circumstances.
Clause 56 would amend the National Law to permit an authorised officer, without a search warrant, to
enter any premises (including residential or business premises) for the purpose of determining
whether an education and care service is operating without a service approval at or from the premises,
if they reasonably believe that a person is operating a service in contravention of section 103 of the
National Law and the occupier of the premises consents to the entry in writing.
The Committee notes the following extract from the Statement of Compatibility:
The power is limited by a number of protections, including that the occupier must provide fully
informed consent to the entry, which ensures that a person's right to their privacy at home is
not unlawfully or arbitrarily interfered with.
The Committee is satisfied that the power or entry without a warrant, contained in clause 56, is
necessary and reasonable in the circumstances.

Charter report
The Education and Care Services National Law Amendment Bill 2017 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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Jury Directions and Other Acts Amendment Bill 2017
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

21 February 2017
22 February 2017
Legislative Assembly
Hon Martin Pakula MLA
Hon Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Jury Directions Act 2015 in relation to:


criminal proceedings that do not involve a jury (new section 4A) [3] Refer to Charter Report
below



directions on evidence of a previous representation (new Division 7 of Part 4) [5]



directions on doubts regarding the truthfulness or reliability of the evidence of a victim (new
Division 8 of Part 4) [5]



directions on the giving of evidence by an accused and on the interest an accused or a witness
has in the outcome of a trial (new Division 9 of Part 4) [5]



directions on a prosecution witness's motive to lie (new Division 10 of Part 4) [5]



directions about differences in a complainant's account of an alleged sexual offence (new
Division 3 of Part 5) [7]



directions about majority verdicts and persevering to reach a unanimous verdict (new
Division 2 of Part 7) [9]



directions about the order in which certain matters are considered in jury deliberations (new
Division 3 of Part 7) [9]

The Bill would also:


amend the Criminal Procedure Act 2009 to repeal provisions relating to an exception to the
hearsay rule and the giving of evidence by alternative means, and to make further provision
in relation to documents that are given to juries (Part 3 of the Bill) [11 to 16]



amend the Evidence Act 2008 in relation to an exception to the hearsay rule (Part 4 of the
Bill) [17 to 18] Refer to Charter Report below



amend the Evidence (Miscellaneous Provisions) Act 1958 to repeal provisions relating to the
giving of evidence by alternative means (Part 5 of the Bill) [19 to 20]



amend the Juries Act 2000 in relation to:
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o

peremptory challenges in criminal trials

o

the failure of a jury to reach a unanimous verdict (Part 6 of the Bill) [21 to 22]

make minor amendments of a statute law revision nature.

Alert Digest No. 3 of 2017

Charter report
Fair hearing – Appeals – Court cannot accept, rely on or adopt certain statements, suggestions or
directions in summary hearings and appeals against conviction
Summary: The Committee will write to the Attorney‐General seeking further information as to the
compatibility of new section 4A(2)(b), which may prohibit magistrates and appeal judges from certain
sorts of reasoning in summary hearings, committal hearings and appeals against conviction, with the
Charter rights of defendants to have charges determined after a fair hearing and to have any conviction
reviewed by a higher court.
The Committee notes that clause 3, inserting a new section 4A(2)(b) into the Jury Directions Act 2015,
provides that judges in summary, committal, appeal or special hearings:
must not accept, rely on or adopt—
(i)

a statement or suggestion that this Act prohibits a trial judge from making; or

(ii) a direction that this Act prohibits a trial judge from giving.
The Committee observes that the effect of new section 4A(2)(b) may be to bar certain sorts of
reasoning by courts in summary hearings, committal hearings and appeals against conviction.
The Statement of Compatibility does not address new section 4A(2)(b). The Second Reading Speech
remarks:
The bill builds on the current act by addressing a number of problematic jury directions. The
bill will also clarify how the Jury Directions Act applies to criminal proceedings before
magistrates and appellate judges. For example, the Jury Directions Act provides that forensic
disadvantage to an accused due to delay may only be taken into account if the court is satisfied
that the accused has actually experienced a significant forensic disadvantage. It is appropriate
that a magistrate hearing a criminal case involving delay and forensic disadvantage uses the
same reasoning.
In other words, one effect of new section 4A(2)(b) may be that magistrates and appeal judges must
ignore all forensic disadvantage experienced by an accused when determining the accused’s charge or
appeal, unless the judge has first determined that the forensic disadvantage was ‘significant’.
The Committee notes that the Jury Directions Act prohibits directions for two different reasons. First,
it prohibits directions and comments by judges and all parties about some forms of reasoning because
such reasoning is inappropriate in all trials (for example, that ‘the law regards complainants in sexual
offence cases as an unreliable class of witness’4). Second, it prohibits some directions by trial judges,
because such directions may be misunderstood or may needlessly complicate a trial or appeal, for
example an instruction that ‘if the jury doubts the truthfulness or reliability of the victim’s evidence in
relation to a charge, that doubt must be taken into account in assessing the truthfulness or reliability
of the victim’s evidence generally’;5 however, for this type of prohibition, parties are still permitted to
make arguments about these issues and juries are still allowed to consider them.6
The Committee considers that, to the extent that new section 4A(2)(b) applies to the second category
of prohibitions and bars courts in non‐jury matters from accepting, relying on or adopting matters that
fall within such prohibitions, it may impose a new and potentially significant limitation on how
magistrates and appeals judges determine the outcomes of summary hearings, committal hearings
4
5
6

Existing s. 51(1)(a).
See new section 44F, inserted by clause 5.
See, e.g., Department of Justice and Regulation, Jury Directions: A Jury‐Centric Approach Part 2, February 2017, [5.4].
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and appeals against conviction and, therefore, may engage the Charter rights of criminal defendants
to have their charges determined after a ‘fair hearing’ and to have any conviction reviewed by a higher
court in accordance with the law.7
In particular, the Committee notes that:
•

Existing ss. 39(2) and (as modified by clause 4) 39(3)(b) provide that a trial judge:
o

may only direct a jury on ‘forensic disadvantage experienced by an accused’ if the
trial judge is satisfied that the forensic disadvantage was significant.

o

‘must not say, or suggest in any way, to the jury that (i) it would be dangerous or
unsafe to convict the accused; or (ii) the victim’s evidence should be scrutinised with
great care.’

The Committee observes that neither provision prevents the defence counsel from
making arguments about forensic disadvantage nor from urging a jury that it is dangerous
or unsafe to convict the accused, or that a victim’s evidence should be scrutinised with
great care. However, the effect of new section 4A(2)(b), when combined with these
existing provisions, may be to bar magistrates and appeal judges from:
o

taking account of forensic disadvantage experience by an accused that falls short of
‘significant’, but is nevertheless relevant to the accused’s guilt or innocence;

o

finding that it would be dangerous or unsafe to convict the accused; and

o

scrutinising a victim’s evidence with great care

in summary hearings, committal hearings and appeals against conviction.
•

New section 44F (inserted by clause 5) provides:
In a trial in which more than one offence is charged, the trial judge must not direct
the jury that if the jury doubts the truthfulness or reliability of the victim’s evidence
in relation to a charge, that doubt must be taken into account in assessing the
truthfulness or reliability of the victim’s evidence generally or in relation to other
charges.
The Committee observes that new section 44F does not prevent the defence from arguing
that any untruthfulness by the victim in relation to one account should be taken into
account on other counts. A companion paper from the Department of Justice and
Regulation explains:8
The prohibition will not extend to counsel, as doing so may prevent defence counsel
from advancing this type of argument in appropriate ways. If the prohibition applied
to counsel, it would mean that counsel could not suggest in any way that a jury's
reasonable doubt about the credibility or reliability of a complainant on one charge
must be taken into account on another. Such a prohibition would inappropriately
restrict counsel or may not be capable of being enforced.
However, the effect of new section 4A(2)(b), when combined with new section 44F, may
be to bar magistrates and appeal judges from taking account of doubts about the
truthfulness or reliability of a victim’s evidence on one count in relation to other counts
in summary hearings, committal hearings and appeals against conviction.

•

7
8
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New section 44J (inserted by clause 5) provides that a trial judge must not direct the jury
about:

Charter ss. 24(1) & 25(4).
Department of Justice and Regulation, Jury Directions: A Jury‐Centric Approach Part 2, February 2017, [5.4].
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(a) whether the accused is under more stress than any other witness;
(b) that the accused gave evidence because—
(i)

a guilty person who gives evidence will more likely be believed; or

(ii) an innocent person can do nothing more than give evidence.
The Committee observes that new section 44J does not prevent the prosecution or accused
from making arguments about whether the accused is under more or less stress than other
witnesses or arguing about why either a guilty or innocent person would testify. However, the
effect of new section 4A(2)(b), when combined with new section 44F, may be to bar
magistrates and appeal judges from considering whether the accused was under more or less
stress than other witnesses or from considering why a guilty or innocent person would testify
in summary hearings and appeals against conviction.
•

New section 44M(1) (inserted by clause 5) provides that:
Except as provided by this Division, a trial judge is not required or permitted to direct
the jury on the issue of whether a witness for the prosecution has a motive to lie.

New section 44L allows defence counsel to request the trial judge to direct the jury on a
prosecution witness’s motive to lie. The Committee observes that new section 44M(1) does
not prevent the prosecution or accused from making arguments about whether or not a
prosecution witness has a motive to lie. A companion paper from the Department of Justice
and Regulation explains that new section 44M(1) ‘will leave it up to jurors to assess how the
absence or existence of motive to lie affects the witness’s credibility.’9 However, the effect of
new section 4A(2)(b), when combined with new section 44M(1), may be to bar magistrates
and appeal judges from considering whether or not a prosecution witness had a motive to lie
in summary hearings, committal hearings and appeals against conviction, if the defence did
not formally request such consideration.
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of new section 4A(2)(b), which may bar magistrates and appeal judges from certain
sorts of reasoning in summary hearings, committal hearings and appeals against conviction, with the
Charter rights of defendants to have charges determined after a fair hearing and to have any
conviction reviewed by a higher court. In particular, the Committee seeks information as to whether
or not new section 4A(2)(b) bars magistrates and appeal judges from:
•

determining that significant forensic disadvantage makes the accused’s conviction
dangerous or unsafe, or requires scrutinising a victim’s account with great care (see
existing s. 39)

•

taking account of doubts about the truthfulness or reliability of a victim’s evidence on
one count when determining other counts (see new section 44F); and

•

considering whether or not a testifying accused was under more or less stress than other
witnesses, or why a guilty or innocent person would testify (see new section 44J)

•

considering whether or not a prosecution witness had a motive to lie, unless the defence
formally requests such consideration (see new section 44M(1))

in all summary hearings, committal hearings and appeals against conviction?

9

Department of Justice and Regulation, Jury Directions: A Jury‐Centric Approach Part 2, February 2017, [7.4.2].
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Examination of witnesses on equal terms – Exception to hearsay rule for past statements of a
testifying victim of an offence made when the victim was a child
Summary: The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clause 17, to the extent that it provides for the admission of certain past statements
by victims of an offence when they were children but not of similar statements of defence witnesses
made when they were children, is compatible with the Charter right of defendants to obtain the
examination of witnesses on his or her behalf under the same conditions as witnesses for the
prosecution.
The Committee notes that clause 17, amending existing s. 66 of the Evidence Act 2008, provides an
exception to the hearsay rule for first‐hand out‐of‐court statements (other than most police
statements) by any ‘victim of an offence to which the proceeding relates’ who was under the age of
18 years when the statement was made and who has been or is to be called to give evidence.
The Committee observes that the effect of clause 17 is to remove the general requirement in existing
s. 66 that past statements of a testifying witness can only be admitted to prove a fact asserted in that
statement if the fact was fresh in the memory of the person who made the statement at the time the
statement was made. Instead, in the case of ‘a victim of an offence to which the proceeding relates’,
it is enough if the victim was under the age of 18 years when the statement was made, even if the
statement was made at a time when the asserted fact was not fresh in the victim’s memory.
The Committee notes that clause 17 does not apply to other witnesses who made representations
before they turned 18, for example a person who witnessed an alleged crime (but was not a victim of
that crime) as a young child and who made a representation about it some years later. As a victim of
an offence will typically testify for the prosecution, the Committee observes that clause 17 may engage
the Charter’s right ‘to obtain the… examination of witnesses on his or her behalf under the same
conditions as witnesses for the prosecution’.10
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clause 17, to the extent that it provides for the admission of certain past statements
by victims of an offence when they were children but not of similar statements by defence witnesses
when they were children, is compatible with the Charter right of defendants to obtain the
examination of witnesses on his or her behalf under the same conditions as witnesses for the
prosecution.
The Committee makes no further comment.

10

14

Charter s. 25(2)(h).

Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses in relation to its correspondence on the Bills listed
below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

i.

Children, Youth and Families Amendment (Youth Offenders) Bill 2016

ii.

Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised
Injecting Centre) Bill 2017

iii.

Resources Legislation Amendment (Fracking Ban) Bill 2016
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Ms Lizzie Blandthorn MLA
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE
Via email: nathan.bunt@parliament.vic.gov.au
23 February 2017

Dear Ms Blandthorn
DRUGS POISONS AND CONTROLLED SUBSTANCES AMENDMENT (PILOT MEDICALLY
SUPERVISED INJECTING CENTRE) BILL 2017
Thank you for your letter of 21 February 2017 in relation to queries adopted in Alert Digest
No. 2 of 2017 and the Committee’s request for advice in respect of same.
Children – Licensed injecting centres – No child to be admitted
New section 96J(a) excludes children from the part of an injecting centre used for the
administration of a drug of dependence.
SARC has sought further information as to the compatibility of a new section 96J(a), with the
Charter right of every child to such protection as is in his or her best interest and needed by
him or her by reason of being a child.
It is intended for the purposes of Part VIAB, that a ‘child’ has the same meaning as s.70(1)
being ‘a person under 18 years of age.’
This section does not in any way limit the rights of a child to protection. Just as a child may
not consume alcohol on licensed premises or purchase cigarettes, this section affords
protections, advancing the rights of a child.
Criminal process – Practice Note (Penalties, fines and other burdens) – Secretary and Chief
Commissioner of Police may impose a fine for contraventions relating to an injecting
centre
New sections 96K(1)(a)(i) and 96K(2) permit the responsible authority to impose a fine.
SARC has sought further information as to whether section 96K(1)(a)(i) is a criminal penalty.
This section does not impose a criminal penalty. The Charter’s criminal process rights do not
apply.

If you have any further queries about this matter, please do not hesitate to contact my office
on 9386 4400 or email fiona.patten@parliament.vic.gov.au.
Yours sincerely

Fiona Patten MLC

Appendix 2
Index of Bills in 2017
Alert Digest Nos.
Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016
Building Amendment (Enforcement and Other Measures) Bill 2016
Children Legislation Amendment (Reportable Conduct) Bill 2016
Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Commercial Passenger Vehicle Industry Bill 2017
Corrections Amendment (Parole) Bill 2016
Country Fire Authority Amendment (Protecting Volunteer Firefighters) Bill 2016
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2016
Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised Injecting
Centre) Bill 2017
Education and Care Services National Law Amendment Bill 2017
Electricity Safety Amendment (Bushfire Mitigation Civil Penalties Scheme) Bill 2017
Fair Work (Commonwealth Powers) Amendment Bill 2017
Jury Directions and Other Acts Amendment Bill 2017
Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016
Resources Legislation Amendment (Fracking Ban) Bill 2016
Small Business Commission Bill 2016
Statute Law Revision Bill 2017
Summary Offences Amendment (Begging or Gathering Alms) Bill 2016
Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
Victorian Planning Authority Bill 2016
Wrongs Amendment (Organisational Child Abuse) Bill 2016

1
1, 2
1
1, 3
3
1
2
1
2, 3
3
2
2
3
1, 2
3
1
2
1
1
1, 2
1
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Resources Legislation Amendment (Fracking Ban) Bill 2016
(vi)

3

inappropriately delegates legislative power

Building Amendment (Enforcement and Other Measures) Bill 2016
Commercial Passenger Vehicle Industry Bill 2017
Small Business Commission Bill 2016

1, 2
3
1

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016
Building Amendment (Enforcement and Other Measures) Bill 2016
Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Commercial Passenger Vehicle Industry Bill 2017
Corrections Amendment (Parole) Bill 2016
Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised Injecting
Centre) Bill 2017
Jury Directions and Other Acts Amendment Bill 2017
Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016
Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
Victorian Planning Authority Bill 2016
Wrongs Amendment (Organisational Child Abuse) Bill 2016

1
1, 2
1, 3
3
1
2, 3
3
1, 2
1
1, 2
1
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Upholding Australian Values
(Protecting Our Flags) Bill 2015

Mr Daniel Young MP

08.03.16

3 of 2016

Crimes Amendment (Carjacking)
Bill 2016

Hon Edward O’Donohue MP

30.08.16

11 of 2016

Primary Industries Legislation
Amendment Bill 2016
(House Amendments)

Agriculture

13.09.16

12 of 2016

Transport Integration Amendment
(Head, Transport for Victoria and
Other Governance Reforms) Bill
2016

Public Transport

25.10.16

14 of 2016

Small Business Commission Bill
2016

Small Business, Innovation and
Trade

22.11.16
07.12.16

16 of 2016
1 of 2017

Administration and Probate and
Other Acts Amendment
(Succession and Related Matters)
Bill 2016

Attorney‐General

06.12.16
15.12.16

17 of 2016
1 of 2017

Resources Legislation Amendment
(Fracking Ban) Bill 2016

Resources

06.12.16
22.02.17

17 of 2016
3 of 2017

Urban Renewal Authority Victoria
Amendment (Development
Victoria) Bill 2016

Major Projects

06.12.16
23.01.17

17 of 2016
1 of 2017

Wrongs Amendment
(Organisational Child Abuse) Bill
2016

Attorney‐General

06.12.16
15.12.16

17 of 2016
1 of 2017

Building Amendment (Enforcement
and Other Measures) Bill 2016

Planning

07.02.17
17.02.17

1 of 2017
2 of 2017

Children, Youth and Families
Amendment (Youth Offenders) Bill
2016

Ms Georgie Crozier MP

07.02.17
20.02.17

1 of 2017
3 of 2017

Corrections Amendment (Parole)
Bill 2016

Hon Edward O’Donohue MP

07.02.17

1 of 2017

Justice Legislation Amendment
(Parole Reform and Other Matters)
Act 2016

Corrections

07.02.17
20.02.17

1 of 2017
2 of 2017
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Victorian Planning Authority Bill
2016

Planning

07.02.17
17.02.17

1 of 2017
2 of 2017

Drugs, Poisons and Controlled
Substances Amendment (Pilot
Medically Supervised Injecting
Centre) Bill 2017

Ms Fiona Patten MP

21.02.17
23.02.17

2 of 2017
3 of 2017

Commercial Passenger Vehicle
Industry Bill 2017

Public Transport

07.03.17

3 of 2017

Jury Directions and Other Acts
Amendment Bill 2017

Attorney‐General

07.03.17

3 of 2017
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