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Terms of Reference – Scrutiny of Bills
The functions of the Scrutiny of Acts and Regulations Committee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to
whether the Bill directly or indirectly –
(i)

trespasses unduly upon rights or freedoms;

(ii) makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;
(iii) makes rights, freedoms or obligations dependent upon non‐reviewable administrative decisions;
(iv) unduly requires or authorises acts or practices that may have an adverse effect on personal
privacy within the meaning of the Privacy and Data Protection Act 2014;
(v) unduly requires or authorises acts or practices that may have an adverse effect on privacy of
health information within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legislative power;
(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
(viii) is incompatible with the human rights set out in the Charter of Human Rights and Responsibilities;
(b) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)

as to whether the Bill directly or indirectly repeals, alters or varies section 85 of the Constitution
Act 1975, or raises an issue as to the jurisdiction of the Supreme Court;

(ii) if a Bill repeals, alters or varies section 85 of the Constitution Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary section 85 of the Constitution Act 1975, but an issue is raised
as to the jurisdiction of the Supreme Court, as to the full implications of that issue;
Parliamentary Committees Act 2003, section 17
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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2018 one penalty unit equals $158.57)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Energy Legislation Amendment (Victorian Default Offer) Bill
2019
Bill Information
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

19 February 2019
20 February 2019

Summary
The Bill amends the Electricity Industry Act 2000, the Gas Industry Act 2001 and the Essential Services
Commission Act 2001 to introduce reforms which respond to the Independent Review of Electricity
and Gas Retail Markets1 (the Review) in Victoria. The Bill:‐


Introduces a fair price for energy through a Victorian default offer (VDO) for households and
small businesses. The Governor in Council may make an Order to regulate tariffs for the sale
of electricity or gas to prescribed customers or a class of prescribed customers on the
recommendation of the Minister. The Minister may make a recommendation based on a
recommendation of the Essential Services Commission (ESC) and must consult with the
Premier and the Treasurer.[3, 4]



Amends the Essential Services Commission Act 2001 to give ESC further power to decide
terms and conditions of contracts for the sale of electricity and gas.[5] Note the Second
Reading Speech: ‘The Bill makes amendments to reserve pricing powers and the ESC’s powers
to decide terms and conditions of energy retail contracts to ensure these recommendations
can be given full effect.’



Confers on the ESC a new function to monitor and report on the competitiveness and
efficiency of the Victorian retail markets for electricity and gas.[7]

Comments under the PCA
The Committee makes no comment on the Bill with respect to its terms of reference under section 17
of the Parliamentary Committees Act 2003.

Charter Issues
The Energy Legislation Amendment (Victorian Default Offer) Bill 2019 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.

1

Note the Second Reading Speech:‐ ‘In November 2016, the Victorian Government announced the Review to examine the
operation of the Victorian electricity and gas retail markets and provide options to improve outcomes for customers…
The Review Panel concluded that strong intervention is required to ensure better outcomes for consumers. These findings
were given further support in the Australian Competition and Consumer Commission’s (ACCC) final report on the
Electricity Pricing Inquiry, released in June 2018… both the Review Panel and the ACCC recommended the introduction
of a regulated default offer to replace costly standing offers.’

1
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Essential Services Commission Amendment (Governance,
Procedural and Administrative Improvements) Bill 2019
Bill Information
Member
Portfolio

Hon Robin Scott MP
Assistant Treasurer

Introduction Date
Second Reading Date

19 February 2019
20 February 2019

Summary
The Bill amends the Essential Services Commission Act 2001 and several other Acts. (Note the Essential
Services Act 2001 establishes the Essential Services Commission (the Commission) as the economic
regulator of Victoria’s energy, water and transport sector.) In particular, the Bill:‐


Replaces the appeals panels established under the Essential Services Commission Act 2001
with a review jurisdiction conferred on the Victorian Civil and Administrative Tribunal
(VCAT);[9, 21]



Enables the Minister to nominate a person to act as Chairperson to the Commission;



Makes further provision for the Commission to publicly report on the market structure and
performance of a regulated industry;[14]



Provides that a further review of the Essential Services Commission Act 2001 is to be
completed by 31 December 2026 with a report tabled by no later than the first sitting day
after 30 June 2027.

Comments under the PCA
Delegation of legislative power – Delayed commencement – Whether justified (s. 17(a)(vi), PCA)
Clause 2 provides that the Bill will come into operation on a day or days to be proclaimed, with a
default commencement date of 1 August 2020, which is more than 12 months from the date of its
introduction.
The Committee notes the comments in the Explanatory Memorandum:‐ ‘This extended
commencement date is to ensure that VCAT can make the necessary administrative arrangements to
handle the review jurisdiction the Bill proposes to confer on it.’
The Committee is satisfied that the possible delay in the commencement of the Bill is justified.

Charter Issues
The Essential Services Commission Amendment (Governance, Procedural and Administrative
Improvements) Bill 2019 is compatible with the rights set out in the Charter of Human Rights and
Responsibilities.

2
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Open Courts and Other Acts Amendment Bill 2019
Bill Information
Member
Portfolio

Hon Jill Hennessy MP
Attorney‐General

Introduction Date
Second Reading Date

19 February 2019
20 February 2019

Summary
The Bill implements the first phase of legislative reforms in respect of the Open Courts Act Review2
(the Review). In particular, the Bill:‐


Amends the Open Courts Act 2013 in relation to the prohibition and restriction of the
publication of information in court and tribunal proceedings. The amended purposes of that
Act provide that the principle of open justice is of fundamental importance to the Victorian
legal system.[4, 5, 12] It inserts a new section 14A which imposes a requirement on courts
and tribunals to give reasons for, and for the terms of a suppression order.[9] A victim of a
sexual or family violence offence in a proceeding in which a suppression order was made may
apply to the court or tribunal to review the suppression order;[10]



Amends the Children, Youth and Families Act 2005 to provide an exemption from the
restriction against publication of a report of a specified proceeding in the Children’s Court.
The exemption is where the offence for which the adult was found guilty or convicted as a
child is the same or of sufficient similarity to the offence for which the adult is being
sentenced in the County or Supreme Court;[14]



Amends the Judicial Proceedings Reports Act 1958. The Second Reading Speech notes this:‐
‘will enable a court to make an order lifting the prohibition on publishing a victim’s identity if
the victim consents and there are no other reasons for the information to be concealed.’[15]

Comments under the PCA
The Committee makes no comment on the Bill with respect to its terms of reference under section 17
of the Parliamentary Committees Act 2003.

Charter Issues
Freedom of expression – Fair hearing – Suppression orders continue to operate during appeal period
and appeal unless otherwise specified
Summary: The effect of clause 7 may be that some suppression orders continue to operate longer than
a court or tribunal has either determined, specified in the order or considers to be reasonably necessary.
The Committee will write to the Attorney‐General seeking further information.

2

Note the Explanatory memorandum:‐ ‘In 2016 the Government asked the Hon Frank Vincent AO QC, a former Judge of
the Supreme Court to conduct the Open Courts Act Review (the Review) to review Victoria’s suppression laws. Mr Vincent
delivered the final report of the Review to the Attorney‐General in September 2017. The Review made
18 recommendations to improve openness and transparency in Victoria’s legal system.’

3
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Relevant provision
The Committee notes that clause 7, amending existing s. 12, inserts a new sub‐section (3A) as follows:
Unless a court or tribunal otherwise orders or the suppression order otherwise specifies, a
suppression order (unless it is sooner varied or revoked) continues to operate until—
(a) the expiry of any appeal period in relation to the proceeding to which the order relates; or
(b) if an appeal is made, the determination of the appeal.
The explanatory memorandum explains:
The effect of this provision is that the publication of information derived from a proceeding in
respect of which a suppression order applies is prohibited or restricted in the same terms in
the appeal period or on appeal as it is in the primary proceeding.
The Committee observes that clause 7 does not apply if ‘the suppression order otherwise specifies’
and that existing ss. 12(1) and (4) respectively provide that:


‘The period for which a suppression order other than an interim order operates must be (a)
determined in accordance with this section and (b) specified in the order’; and



‘The court or tribunal must ensure that a suppression order operates for no longer than is
reasonably necessary to achieve the purpose for which it is made.’

Neither existing sub‐section is expressed to be subject to new sub‐section 12(3A).
The Committee notes that the effect of clause 7 may be that some suppression orders continue to
operate longer than a court or tribunal has either determined and specified in the order (under
existing s. 12(1)) or considers to be reasonably necessary to achieve the purpose for which the
suppression order is made (under existing s. 12(4)).
The Committee also notes that existing ss. 23(2) and 26(2) provides that ‘in the absence of evidence
to the contrary, a person is taken to be aware that a proceeding suppression order or an interim order
is in force if a court or tribunal has electronically transmitted notice of the order to the person.’ The
effect of this section may be that a person can be presumed to know that an order continues to be ‘in
force’ due to the operation of new sub‐section 12(3A) during an appeal period or appeal even though
the ‘notice of the order’ does not specify that the order is in force during an appeal period or appeal.
Charter analysis
The Statement of Compatibility remarks:
It should be noted that ‘appeal period’ is a well understood legal term that refers to the set
period in which a decision may be appealed (or special leave to appeal sought) without seeking
an extension of time. If a suppression order did not operate during this period it would result
in a situation where the order would not apply in the period between the lower court decision
and the lodging or determining of any appeal. If a person took advantage of this window to
publish information that had been suppressed it would defeat the purpose of the suppression
order.
The Committee notes that the Statement of Compatibility does not address existing s. 12(2)(b), which
provides that ‘[t]he period for which a suppression order operates may be specified by reference to…
the occurrence of a specified future event’. The Committee observes that the term ‘specified future
event’ may include both the expiry of any appeal period and the determination of any appeal.
Accordingly, if a court or tribunal considers that it is reasonably necessary that a suppression order

4
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should continue during any appeal period or appeal, the court or tribunal can currently specify that in
the order.
Relevant comparisons
The Committee notes that New South Wales’s general statute on suppression orders provides that a
‘suppression order or non‐publication order operates for the period decided by the court and specified
in the order.’3 NSW has no equivalent to new sub‐section 12(3A).
Conclusion
The Committee will write to the Attorney‐General seeking further advice as follows:
1.

What is the relationship between existing ss. 12(1) (which requires that the duration of non‐
interim suppression orders be determined by the court and specified in the order), 12(4) (which
requires that courts or tribunals ensure that a suppression order operates for no longer than is
reasonably necessary to achieve the purpose for which the order is made) and new sub‐section
12(3A) (which may extend the duration of an order unless the order otherwise specifies).

2.

Will the presumptions in existing ss. 23(2) and 26(2) continue to apply during any additional
period when the order continues to operate under new sub‐section 12(3A)?

3.

Is a court or tribunal’s existing power to specify the duration of an order by reference to the
occurrence of a specified future event under existing s. 12(2)(b) (such as the expiry of an appeal
period or an appeal) a less restrictive alternative reasonably available to achieve clause 7’s
purpose?

3

Court Suppression and Non‐publication Orders Act 2010 (NSW), s. 12(1).

5
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Statute Law Revision Bill 2018
Bill Information
Member
Portfolio

Hon Daniel Andrews MP
Premier

Introduction Date
Second Reading Date

19 December 2018
21 February 2019

Summary
The Bill makes minor statute law revision amendments to three Acts. In particular the Bill:‐


Amends the Aboriginal Heritage Act 2006 to correct an incorrect cross reference;



Amends the Electoral Act 2002 to correct spelling and punctuation errors;



Amends the Independent Broad‐based Anti‐corruption Commission Act 2011 to correct
punctuation errors.

Note: The Bill was also referred by the Legislative Council to the Committee on 21 February 2019 for
inquiry, consideration and report. The Committee intends to report on the Bill at the earliest
opportunity.

Comments under the PCA
The Committee makes no comment on the Bill with respect to its terms of reference under section 17
of the Parliamentary Committees Act 2003.

Charter Issues
The Statute Law Revision Bill 2018 is compatible with the rights set out in the Charter of Human Rights
and Responsibilities.

6
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West Gate Tunnel (Truck Bans and Traffic Management) Bill
2019
Bill Information
Member
Portfolio

Hon Jacinta Allan MP
Transport Infrastructure

Introduction Date
Second Reading Date

20 February 2019
21 February 2019

Summary
The Bill provides for the operation of the West Gate Tunnel. It also makes consequential amendments
to a number of transport Acts including the Road Management Act 2004 and the Road Safety Act 1986.
The Bill:‐

4



Provides for the amendment, modification and tabling of the West Gate Tunnel Agreement.
An amending agreement must be tabled in both Houses of Parliament. It may be revoked by
resolution of both Houses.[Part 2, 12‐15] Modifications defined as changes to the scope of
technical standards must be published in the Government Gazette and on a specified
Government Internet site;[14]



Provides for the imposition, collection and enforcement of tolls in relation to the use of the
West Gate Tunnel tollway. This includes the use of infringement penalty notices for unpaid
tolls.[Part 3, 29, 31, 40, 46] It provides that a tolling offence is a traffic camera offence;4[91]



Establishes the Better Freight Outcomes Fund (the Fund). The proceeds of infringement fines
in respect of truck ban offences will be paid into the Fund;[54, 74‐76]



Amends the Melbourne City Link Act 1995 and the EastLink Project Act 2004 to further
provide for the use and disclosure of registration information and licensing information held
by VicRoads for the purpose of recovering unpaid tolling fees;[59, 60]



Amends the Melbourne City Link Act 1995 and the EastLink Project Act 2004 to further
provide for the imposition, collection and enforcement of tolls in relation to the use of a
vehicle with an attached trailer;[94, 116, 117]



Provides for the declaration of no‐truck zones and creates an offence of driving a heavy
vehicles in a no‐truck zone. A maximum of 20 penalty units applies.[148] Provision is made
for the authorisation of heavy tow truck licences to provide accident towing services;[80, 81,
84]



Amends the Children, Youth and Families Act 2005 to make provision for the registration of
an infringement for a tolling offence committed on the West Gate Tunnel tollway by a child.
Provision is made for such offences to be dealt with under the Children and Young Persons
Infringement Notice System under that Act;[88, 89]



Makes provision for link roaming agreements between the operators of City Link, East Link
and the Westgate Tunnel Corporation;[126]

The Criminal Procedure Act 2009 makes provision for procedures and service of documents in relation to traffic camera
offences.

7
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Comments under the PCA
Presumption of innocence in criminal proceedings – Operator onus scheme – Proof (s. 17(a)(i), PCA)
As discussed in the Charter Report clause 51 provides that an offence against clause 32(1) is an
operator onus offence for the purposes of Part 6AA5 of the Road Safety Act 1986. Clause 32(1) makes
it an offence to drive a vehicle in a toll zone unless the vehicle is registered in respect of that toll zone
by the West Gate Tunnel Corporation. The Committee notes the matters of proof which may be
required by the accused or nominated person to defend a charge in proceedings under those
provisions.
The Committee refers to the Charter Report and will write to the Minister to seek further
information.

Charter Issues
Public authority – West Gate Tunnel Corporation and West Gate Tunnel operator
Summary: Clauses 8(5) & 9(5) may operate to prevent the West Gate Tunnel Corporation and operator
from being regarded as public authorities under the Charter. The Committee will write to the Minister
seeking further information.
Relevant provision
The Committee notes that clause 8(5) provides:
The person who is, for the time being, the West Gate Tunnel Corporation is not a public
authority within the meaning of any Act or enactment by reason only that it is the West Gate
Tunnel Corporation.
Clause 9(5) provides similarly for the ‘West Gate Tunnel operator’.
The Committee observes that Charter s. 4(1) provides:
For the purposes of this Charter a public authority is—
(a) a public official within the meaning of the Public Administration Act 2004; or
(b) an entity established by a statutory provision that has functions of a public nature; or
(c) an entity whose functions are or include functions of a public nature, when it is exercising
those functions on behalf of the State or a public authority (whether under contract or
otherwise)…
Charter s. 38 provides that public authorities must act compatibly with Charter rights and give proper
consideration to Charter rights when making decisions unless another law makes it unreasonable for
the authority to do so or the act or decision is of a private nature.

5

8

Part 6AA of the Road Safety Act 1986 makes provision for operator onus system for certain offences involving motor
vehicles or trailers. Section 84BA(2) provides that ‘The ‘operator onus’ applies to offences where the identity of the
person driving, or in charge of, the motor vehicle or trailer is not established at the time the offence is committed.’
Subsection (4) provides that a person will not be held liable for the offence provided certain matters set out in (a) or
(b) are established.
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Charter analysis
The Statement of Compatibility does not address clauses 8(5) or 9(5).
The Committee notes that clauses 8(5) & 9(5) may operate to prevent the West Gate Tunnel
Corporation and operator from being regarded as public authorities under the Charter. In particular,
those clauses may prevent them from being classified as:


‘the holder of a statutory office’ under Charter s. 4(1)(a)6



an ‘entity established by a statutory provision’ under Charter s. 4(1)(b)



an entity ‘exercising… functions on behalf of the State or a public authority (whether under
contract or otherwise)’ under Charter s. 4(1)(c)



an entity that has ‘functions of a public nature’ under Charter ss. 4(1)(b) & (c), particularly
where those functions are provided for by the bill (e.g. under clause 18(1), Part 3, clause 69
or a consequential amendment.)

Relevant comparisons
The Committee notes that the term ‘public authority’ is defined in a variety of ways in a variety of
Victorian statutes for a variety of purposes7 and that Victorian statutes sometimes label similar bodies
with different terms (such as ‘public bodies’.8)
The Committee observes that existing Victorian statutes provide that:


the (Melbourne City) Link Corporation and operator, the (Melbourne City Link) Extension
Corporation and the (Eastlink) Freeway Corporation are ‘not a public authority within the
meaning of any Act or enactment by reason only that’ that person is that corporation or
operator.9



the National Rail Corporation (Victoria) is not a public authority ‘for any purpose’.10



a body performing functions or exercising powers under the Legal Profession Uniform Law
(Victoria) is not a public authority under the Charter in respect of those functions or powers.11



the Adult Parole Board, Youth Residential Board and Youth Parole Boards are not public
authorities under the Charter.12

Federal law also provides that ‘NBN Co is taken for the purposes of the laws… of a State… not to be a
public authority… except so far as express provision is made… by a law of a State’.13

6
7

8
9
10
11
12
13

See para (d) of the definition of ‘public official’ in the Public Administration Act 2004.
E.g. Alpine Resorts Act 1983, s. 2; Alpine Resorts (Management) Act 1987, s. 3; Borrowing and Investment Powers Act
1987, s. 17B(1); Casino (Management Agreement) Act 1993, Schedule 1; Conservation, Forests and Lands Act 1987,
s. 3(1); Constitution Act 1975. s. 96; Country Fire Authority Act 1958, s. 3(1); Eastlink Project Act 2004, s. 3(1); Education
and Care Services National Law Act 2010, s. 6; Fisheries Act 1995, s. 4(1); Flora and Fauna Guarantee Act 1988, s. 3(1);
Greenhouse Gas Geological Sequestration Act 1988, s. 3; Heritage Act 2017, s. 3(1); Major Transport Projects Facilitation
Act 2009, s. 3; Marine and Coastal Act 2018, s. 3; Melbourne City Link Act 1995, s. 3; Pipelines Act 2005, s. 5; Planning
and Environment Act 1987, s. 3(1); Public Authorities (Dividends) Act 1983, s. 4; Subdivision Act 1988, s. 3; Survey Co‐
ordination Act 1958, s. 3; Treasury Corporation of Victoria Act 1992, ss. 3, 3A; Victorian Funds Management Corporation
Act 1994, s. 3; Wrongs Act 1958, s. 79.
E.g Independent Broad‐based Anti‐corruption Commission Act 2011, s. 6(1).
Melbourne City Link Act 1995, ss. 10(6), 11(6) & 12B(6); Eastlink Project Act 2004, s. 11.
National Rail Corporation (Victoria) Act 1991, s. 8(b).
Legal Profession Uniform Law Application Act 2014, s. 6(3).
Charter of Human Rights and Responsibilities (Public Authorities) Regulations 2013, reg. 5.
National Broadband Network Companies Act 2011 (Cth), s. 95(b).
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Conclusion
The Committee will write to the Minister seeking further information as to whether or not clauses
8(5) and 9(5) prevent the application of Charter ss. 4(1)(a), (b) or (c) to the West Gate Tunnel
Corporation or operator.

Presumption of innocence – Examination of witness – Driving an unregistered vehicle in a toll zone –
Prosecution of person nominated by the vehicle’s registered operator – Practice Note B.iii
Summary: The effect of clause 51 may be that any person named by the registered operator of a vehicle
can be found guilty of the offence of driving that vehicle in a toll zone without registration as if he or
she was the vehicle’s driver. The Committee will write to the Minister seeking further information.
Relevant provision
The Committee notes that clause 51 provides that an offence against clause 32(1) ‘is an operator onus
offence for the purposes of Part 6AA of the Road Safety Act 1986.’ Clause 32(1) makes it an offence to
‘drive’ a vehicle in a toll zone specified under Division 2 of Part 3 unless the vehicle is registered to the
relevant West Gate Tunnel Corporation at that time.
Part 6AA makes a vehicle’s registered operator liable for an operator onus offence as if he or she was
the driver of the vehicle. The registered operator can avoid liability by making either an illegal user
statement, known user statement, sold vehicle statement, unknown user statement or tolling
nomination statement that contains all the information required by that Part. However, some of those
statements can cease to be effective if the person nominated by the registered operator makes a
nomination rejection statement within the required period and the enforcement officer is satisfied by
it that the registered operator’s nomination was incorrect. It is an offence to knowingly provide any
false or misleading information in these statements, punishable by a fine of up to approximately
$10,000.
The Committee observes that Part 6AA can also make any person liable for an operator onus offence
as if he or she was the driver of a vehicle, by providing that:


any person nominated by a vehicle’s registered operator in an effective known user
statement, sold vehicle statement or tolling nomination statement ‘is guilty of the offence as
if that person were the driver’ of the vehicle at that time and can be punished accordingly:
s. 84BC, Road Safety Act 1986.14



in a proceeding against such a person, the registered operator’s known user statement, sold
vehicle statement or tolling nomination statement ‘is evidence and, in the absence of
evidence to the contrary, proof of the matters stated in it.’: s. 84BG(2), Road Safety Act 1986.



in such a proceeding, ‘it is a defence to the charge for the accused to prove… that the accused
had made a nomination rejection statement and that an enforcement official ought to have
been satisfied, having regard to the matters stated in the nomination rejection statement,
that the nomination was incorrect.’: 84BH(c), Road Safety Act 1986.

Accordingly, the effect of clause 51 may be that any person named by the registered operator of a
vehicle can be found guilty of the offence of driving that vehicle in a toll zone without registration
as if he or she was the vehicle’s driver. In a proceeding against such a person, the registered operator’s
written statement nominating the accused as the vehicle’s driver can be used as evidence of the

14

10

See para (c) of the definition of ‘responsible person’ in existing s. 84BB, Road Safety Act 1986.
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accused’s guilt. To defend himself or herself, the accused will have to give or point to evidence
contradicting the registered operator’s statement and prove to the court that an enforcement officer
should have been satisfied (based on the accused’s nomination rejection statement) that the
nomination was incorrect.
Charter analysis
The Statement of Compatibility does not discuss clause 51.
The Committee notes that existing s. 84BG(2) may engage the Charter right of criminal defendants
(who are charged on the basis of a nomination) to ‘examine, or have examined, witnesses against him
or her’.15 The Committee observes that a registered operator’s out‐of‐court statement (whether or
not it is subject to penalty if it is false or misleading) made to avoid prosecution for an operator onus
offence is not ordinarily admissible as an exception to the hearsay rule.16
The Committee also notes that existing s. 84BH(c) may engage the Charter right of criminal defendants
(who are charged on the basis of a nomination) to be presumed innocent until proved guilty according
to law, because it may place an onus on such an accused to prove that his or her nomination rejection
statement ought to have been accepted (i.e. that his or her nomination was incorrect.)17 The
Committee’s Practice Note states:18
The Statement of Compatibility for any Bill that creates a provision that reduces the
prosecution’s burden to prove the accused’s guilt or requires an accused to offer evidence of
their innocence (or extends the operation of or increases the applicable penalty in respect of
such a provision) should state whether and how that provision satisfies the Charter’s test for
reasonable limits on rights.
The Committee further notes that existing s. 84BH(c) may engage the Charter right of criminal
defendants (who are charged on the basis of a nomination) ‘not to be compelled to testify against
himself or herself or to confess guilt’, to the extent that it bars an accused from defending himself or
herself in a proceeding for an operator onus offence unless he or she has previously provided a
nomination rejection statement to an enforcement officer.19
The Committee observes that Part 6AA of the Road Safety Act 1986 was enacted prior to the
commencement of the Charter.
Relevant comparisons
The Committee notes that the Northern Territory is the only other Australian jurisdiction that provides
that as person nominated by a registered owner as the driver of a vehicle at the time of the offence is,
without further proof that he or she was the driver, guilty of that offence (unless the nominated person
makes a statement nominating someone else as the driver.)20 Aside from Victoria, only New South
Wales, the Northern Territory and Tasmania provide that a statement of the registered operator
nominating the accused as the driver is admissible as evidence against the accused.21 Victoria is the
only Australian jurisdiction that requires an accused who was nominated as a driver by a registered

15
16
17
18
19
20
21

Charter s. 25(2)(g).
Evidence Act 2008, ss. 66(3), 69(3).
Charter s. 25(1).
Scrutiny of Acts and Regulations Committee, Practice Note, B. iii, 26 May 2014.
Charter s. 25(2)(k).
Traffic Regulations 1999 (NT), s. 53(7).
Road Transport Act 2013 (NSW), s. 190(1); Traffic Regulations 1999 (NT), s. 53(6); Traffic Act 1925 (Tas), s. 43(2).
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operator to prove that an enforcement officer ought to have been satisfied by his or her statement of
denial.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clause 51 with the rights of criminal defendants prosecuted for a tolling offence on the basis of a
nomination by a vehicle’s registered operator under Charter s. 25.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Spent Convictions Bill 2019
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards
Bill 2019
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Appendix 1
Index of Bills in 2019
Alert Digest Nos.
Audit Amendment Bill 2018
Energy Legislation Amendment (Victorian Default Offer) Bill 2019
Essential Services Commission Amendment (Governance, Procedural and Administrative
Improvements) Bill 2019
Fair Work (Commonwealth Powers) Amendment Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
Justice Legislation Amendment (Police and Other Matters) Bill 2019
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Open Courts and Other Acts Amendment Bill 2019
Parliamentary Committees Amendment Bill 2019
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2018
Spent Convictions Bill 2019
Statute Law Revision Bill 2018
Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019

1, 2
3
3
2
1
1, 2
2
1
3
2
1
2, 3
3
2
2, 3
3
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Spent Convictions Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019

1
2, 3
3

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Audit Amendment Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Open Courts and Other Acts Amendment Bill 2019
Spent Convictions Bill 2019
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019

1, 2
1, 2
1
3
2, 3
2, 3
3

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Audit Amendment Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight
and Independence) Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Justice Legislation Miscellaneous
Amendment Act 2018 (House
Amendment)

Attorney‐General

05.02.19

1 of 2019

Spent Convictions Bill 2019

Fiona Patten MP

19.02.19
21.02.19

2 of 2019
3 of 2019

Victorian Independent
Remuneration Tribunal and
Improving Parliamentary
Standards Bill 2019

Special Minister of State

19.02.19
01.03.19

2 of 2019
3 of 2019

Open Courts and Other Acts
Amendment Bill 2019

Attorney‐General

05.03.19

3 of 2019

West Gate Tunnel (Truck Bans and
Traffic Management) Bill 2019

Transport Infrastructure

05.03.19

3 of 2019
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules were considered by the Regulation Review Subcommittee on
4 March 2019.
Statutory Rules Series 2018
SR No. 120 – Road Safety (Automated Vehicles) Regulations 2018
SR No. 121 – Subordinate Legislation (Guardianship and Administration (Fees) Regulations 2008)
Extension Regulations 2018
SR No. 122 – Crown Land (Reserves)(Tour Operator Licence Fee) Amendment Regulations 2018
SR No. 123 – Forests (Recreation) Amendment Regulations 2018
SR No. 124 – Forests (Tour Operator Licence Fee) Amendment Regulations 2018
SR No. 125 – National Parks Amendment Regulations 2018
SR No. 126 – National Parks (Tour Operator Licence Fee) Amendment Regulations 2018
SR No. 127 – Water Industry (Reservoir Parks Land) Amendment Regulations 2018
SR No. 128 – Wildlife (State Game Reserves) Further Amendment Regulations 2018
SR No. 129 – Wildlife (Tour Operator Licence Fee) Regulations 2018
SR No. 130 – Transport Superannuation Regulations 2018
SR No. 131 – Supreme Court (Chapter I Costs Court Amendment) Rules 2018
SR No. 132 – Supreme Court (Chapter I Appendices A and B Amendment) Rules 2018
SR No. 133 – Supreme Court (Chapter VI Serious Offenders Amendment) Rules 2018
SR No. 134 – County Court (Chapter III Amendment No.6) Rules 2018
SR No. 135 – Supreme Court (Fees) Regulations 2018
SR No. 146 – Environment Protection (Residential Noise) Regulations 2018
SR No. 149 – Plumbing Regulations 2018
Legislative Instruments
Specification of Railway Stations for the Purposes of the Definition of ‘Compulsory Ticket Area’ in the
Transport (Compliance and Miscellaneous)(Ticketing) Regulations
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