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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2019 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Assisted Reproductive Treatment Amendment Bill 2020
Member
Portfolio

Hon Jenny Mikakos MP
Health

Introduction Date
Second Reading Date

19 February 2020
20 February 2020

Summary
The Bill amends the Assisted Reproductive Treatment Act 2008 to remove requirements for criminal
record and child protection checks to be carried out before a woman may undergo a treatment
procedure.1 The Bill: ‐


Repeals the presumption in section 14 of that Act against providing a treatment procedure to
a woman based on the result of a criminal record check or child protection order check. [8]
Note the Second Reading Speech: ‐ ‘Implementing this Bill addresses significant concern in
Victoria about the requirement checks that was raised during the view of assisted reproductive
treatment commissioned by the Victorian Government in May 2018… During consultations
undertaken… in August 2019, stakeholders overwhelmingly supported removing the
requirement for the checks… an assisted reproductive treatment provider must still consider
the guiding principles in section 5 of the Act including that the welfare and interests of persons
born or to be born as result of treatment procedures are paramount… The Patient Review Panel
will still be able to review any decision by a provider to refuse treatment on this basis.’



Repeals requirements for criminal record and protection checks to be carried out before a
woman may undergo a treatment procedure. [6,7,10]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

1

Note the Statement of Compatibility: ‐ ‘The final report of the Independent Review of Assisted Reproductive Treatment
undertaken by Michael Gorton AM, noted that the requirement for a woman and her partner who wish to access
assisted reproductive treatment to undertake these checks, which people conceiving children by natural means do not
have to undergo, was the second most common concern raised by stakeholders.’

1
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Health Services Amendment (Mandatory Vaccination of
Healthcare Workers) Bill 2020
Member
Portfolio

Hon Jenny Mikakos MP
Health

Introduction Date
Second Reading Date

19 February 2020
20 February 2020

Summary
The Bill amends the Health Services Act 1988 and the Ambulance Services Act 1986. The Bill: ‐


Enables the Secretary of the Department of Health and Human Services to direct public
hospitals, denominational hospitals, health service establishments and ambulance services to
require persons they employ or engage to be vaccinated against specified diseases. The
purpose is to enhance the protection of the health and safety of patients and
employees. [4,8,10]



Provides there must be compliance with directions of the Secretary. [4,8,10] The registration
of a health service establishment may be suspended for failure to comply with directions. [6]
Note the Second Reading Speech: ‐ ‘Currently in Victoria, the Department of Health and Human
Services has guidelines for healthcare worker vaccination, however there is no legislative
mandate to enforce these guidelines. Victoria is one of the few Australian jurisdictions that
does not have a mandatory immunisation requirement for healthcare workers. This Bill… will
allow the Secretary of the Department of Health and Human Services to direct employers of
healthcare workers across a range of healthcare settings in Victoria to require employees who
are healthcare workers to be vaccinated against specified vaccine‐preventable diseases… The
Secretary’s direction will specify the settings and class of healthcare workers to be vaccinated
and also specify the vaccinations that are to be required.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Operation of the Charter – Direction concerning mandatory vaccination not religious or political
discrimination
Summary: Clauses 4(2) & 10(2) may permit the Secretary of the Department of Health to limit what
constitutes religious or political discrimination for the purposes of the Equal Opportunity Act 2010. The
Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clauses 4(2) & 10(2), inserting new sub‐sections 42(2B) into the Health
Services Act 1988 and 10(4A) into the Ambulances Services Act 1986, provide that:
A direction under subsection [(1)/(4)](ca), or compliance by [a hospital/an ambulance service]
or a person with that direction, does not constitute discrimination on the basis of political
belief or activity or religious belief or activity for the purposes of the Equal Opportunity Act
2010.

2
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New sub‐paragraphs 42(1)(ca) of the Health Services Act 1988 and 10(4)(ca) of the Ambulance Services
Act 1986 provide for the Secretary of the Department of Health to issue directions to a public or
denominational hospital or an ambulance service in relation to requirements for hospital or ambulance
service employees ‘to be vaccinated against or prove immunity to specified diseases, including
consequences of non‐compliance’. Existing ss. 42(4) of the Health Services Act 1988 and 10(6) of the
Ambulance Services Act 1986 provide that hospital boards and ambulance services ‘must comply with
a direction given by the Secretary under this section’.
The Explanatory Memorandum explains that new sub‐sections 42(2B) of the Health Services Act 1988
and 10(4A) of the Ambulance Services Act 1986:
provide that any action taken by [a hospital/an ambulance] in compliance with a direction
given by the Secretary… is not discrimination on the basis of the following attributes under the
Equal Opportunity Act 2010—"political belief or activity" and "religious belief or activity". This
reflects an intention of the scheme that healthcare workers should not be permitted to refuse
to comply with vaccination requirements for non‐medical reasons.
The Committee notes that these sub‐sections also provide that the Secretary’s direction itself ‘does
not constitute discrimination’ on the basis of these attributes.
The Committee observes the effect of clauses 4(2) and 10(2) may be to permit the Secretary of the
Department of Health to limit what constitutes religious or political ‘discrimination… for the
purposes of the Equal Opportunity Act 2010’.
The Committee notes that Charter s. 3(1) defines ‘discrimination’ as follows:
“discrimination”, in relation to a person, means discrimination (within the meaning of the
Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act.
The Committee observes that a direction of the Secretary of the Department of Health, to the extent
that it limits what constitutes ‘discrimination… for the purposes of the Equal Opportunity Act 2010’,
may also alter the scope of the Charter’s various rights against ‘discrimination’, including the rights ‘to
enjoy… human rights without discrimination’, ‘to the equal protection of the law without
discrimination’, ‘to equal and effective protection against discrimination’ and ‘the opportunity,
without discrimination to have access, on general terms of equality, to the Victorian public service and
public office.’2
Charter analysis
The Statement of Compatibility remarks:
As a preliminary point, the Secretary is a public authority subject to section 38 of the Charter
and must give proper consideration to relevant rights (including the right to equality) and act
compatibly with human rights when making a decision, which would include a direction made
under these amendments. Undertaking proper consideration involves a reasoning process that
includes the Secretary seriously turning his or her mind to the possible impact of the direction
on a person’s human rights, and balancing competing private and public interests as part of
the exercise of justification. The obligation to act compatibly includes making a direction that
is substantively compatible with Charter rights.
…
A direction of the Secretary requiring specified healthcare workers to be vaccinated may result
in unvaccinated workers being treated less favourably than vaccinated workers. This may
engage the right to equality where the treatment or disadvantage results from a protected
2

Charter ss. 8 and 18. See also Charter ss. 17(2) and 25(2).

3
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attribute, such as the person’s religious or political belief, physical features or disability (such
as a medical condition or the presence (or potential future presence) in the body of organisms
that may cause disease).
Section 86 of the Equal Opportunity Act 2010 permits discrimination on the basis of disability
or physical features if reasonably necessary to protect the health of individuals or the public
generally, which is the underlying purpose of a direction made under these amendments.
Accordingly, any discrimination on the basis of these protected attributes will not limit the
right to equality in the Charter.
In relation to discrimination on the basis of religious or political belief, the Bill deems any such
direction made under these amendments to not constitute discrimination on the basis of
political belief or activity or religious belief or activity for the purposes of the Equal Opportunity
Act 2010. I accept that such a deeming provision which reduces the scope of the definition of
discrimination has a limiting effect on the right to equality. However, in my view such a limit is
reasonably justified with regard to the importance of the limitation I outlined above, and the
fact that any unfavourable treatment that results will be on the basis of that person’s failure
to take a step which may prevent or minimise the impact of a disease, rather than as a targeted
result of their religious or political belief.
The Committee notes that the Statement of Compatibility does not address whether or not clauses
4(2) & 10(2) may change the scope of the Charter’s various rights against discrimination on the basis
of religious or political belief or activity, including the scope of corresponding Charter remedies such
as rights‐compatible statutory interpretation, declarations of inconsistent interpretation and
obligations of public authorities.3
Conclusion
The Committee will write to the Minister seeking further information as to: ‐

3

4

•

whether or not clauses 4(2) and 10(2), or a direction by the Secretary of Health relating to
vaccination of hospital or ambulance workers, may limit the scope of the Charter’s rights
against discrimination and any corresponding remedies; and



if so, whether or not alternative statutory formulations that do not alter the meaning of
‘discrimination’ would be appropriate.

Charter ss. 32(1), 36(2) & 38(1).

Alert Digest No. 3 of 2020

Local Government (Casey City Council) Act 2020
Member
Portfolio

Hon Adem Somyurek MP
Local Government

Introduction Date
Second Reading Date

18 February 2020
18 February 2020

Royal Assent

19 February 20204

Summary
Note: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The purposes of the Act are to: ‐


Dismiss the Casey City Council;5



Provide for the appointment of an administrator or a panel of administrators for the Casey City
Council by way of Order in Council published in the Government Gazette;



Provide for a general election of Councillors for the Casey City Council on the fourth Saturday in
October 2024 and the expiry of the Order in Council.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Periodic municipal elections – Casey City Council election postponed for four years
Summary: The Committee refers to Parliament for its consideration the question of whether or not
s. 10(1), by postponing the next scheduled election of Councillors for the City of Casey Council for four
years, was a reasonable limit on the Charter right of every eligible person to vote and be elected at
periodic municipal elections.
Relevant provisions
The Committee notes that s. 10(1) provides:
Despite section 31(1) of the Local Government Act 1989, a general election of Councillors for
the Casey City Council is to be held on the fourth Saturday in October 2024.

4
5

The Act came into operation on the day after the day on which it received Royal Assent.
Note Section 74B(2) of the Constitution Act 1975 which provides: ‐ ‘A Council cannot be dismissed except by an Act of
Parliament relating to the Council’. See also the Second Reading Speech: ‐ ‘The municipal monitor, Laurinda Gardner,
was appointed on 27 November 2019 under section 223CA of the Local Government Act 1989 (the Local Government
Act) to monitor the Casey City Council’s governance functioning, processes and practices. This appointment was in light
of the public examinations conducted as part of Operation Sandon, an Independent Broad‐based Anti‐corruption
Commission (IBAC) investigation into allegations of corrupt conduct involving councillors and property developers in
the City of Casey… In accordance with the municipal monitor’s terms of reference, Laurinda Gardner was required to
report back to me by 11 February 2020. I have tabled the monitor’s final report to ensure full transparency of the
findings and process… Accordingly, the monitor recommends dismissal of the council for a term that extends beyond
the general elections for local government in October 2020…’

5
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Existing s. 31(1) of the Local Government Act 1989 provides that ‘a general election of Councillors for
all Councils must be held on the fourth Saturday in October 2012 and thereafter on the fourth Saturday
in October in the fourth year after the last general election of Councillors for all Councils was held.’
The Committee observes that the effect of s. 10(1) was to postpone the next scheduled election of
Councillors for the Casey City Council by over four years, from 24th October 2020 to 26th October
2024.
Charter analysis
The Statement of Compatibility for the Bill for this Act remarked:
Section 18 of the Charter establishes a right for an individual to, without discrimination,
participate in the conduct of public affairs, to vote and be elected at periodic State and
municipal elections, and to have access to the Victorian public service and public office.
Clause 5 of the Bill clearly engages and purports to restrict the right under section 18 of the
Charter.
The limitation appears to be reasonable and demonstrably justified in a free and democratic
society under section 7(2) of the Charter Act.
…
Under the Local Government Act, general elections for local government occur every four
years in October. Despite this, the period of administration under the Bill is considered
reasonable. This is in order to give effect to the monitor’s recommendation in relation to the
next election of the council, to enable administrators to effectively address the monitor’s
second recommendation regarding improving council decision‐making and working with the
community to develop new and diverse leaders, and to address any recommendations
expected to be delivered by IBAC following its conclusion of Operation Sandon.
Importantly, the period of administration enables the council to return to democracy in line
with the statutory timing of the next general elections for local government after October
2020, provides a full four‐year term for the next group of elected councillors and is balanced
against the community interest in having democratically elected representatives.
The Committee agrees that s. 10(1) may limit the Charter right of eligible people in the City of Casey
to vote and be elected at periodic municipal elections.6
The Committee notes that the City of Casey Municipal Monitor Report remarked:
I therefore recommend that:

6

6

1.

The Casey City Council is dismissed and administrators are appointed.

2.

The term of Administration extends beyond the general elections for local government in
October 2020 to enable:
o

a thorough review and embedding of policies, procedures and processes for more
effective decision‐making and responsibilities; and

o

the development and implementation of an extensive municipal wide program to
develop more and diverse community leaders, greater participation in setting a vison
for Casey, and more awareness and interest in local democracy, the role of Council and
the responsibilities of Councillors.

Charter s. 18(2).
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The Committee observes that Charter s. 7(2) provides for limits on Charter rights as follows:
A human right may be subject under law only to such reasonable limits as can be demonstrably
justified in a free and democratic society based on human dignity, equality and freedom, and
taking into account all relevant factors including—
(a) the nature of the right; and
(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e) any less restrictive means reasonably available to achieve the purpose that the limitation
seeks to achieve.
Conclusion
The Committee refers to Parliament for its consideration the question of whether or not s. 10(1), by
delaying the next scheduled election of Councillors for the City of Casey Council for four years, was
a reasonable limit on the Charter right of every eligible person to vote and be elected at periodic
municipal elections according to the test for such limits in Charter s. 7(2).

7
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National Electricity (Victoria) Amendment Bill 2020
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

18 February 2020
19 February 2020

Summary
The Bill amends the National Electricity (Victoria) Act 2005 (NEVA) and the Electricity Industry Act 2000.
It amends the NEVA which applies the National Electricity (Victoria) Law (NEL)7 and the National
Electricity Rules (NER) as a law of Victoria to facilitate expedited approval of transmission system
upgrades. (Note for completion there are a number of Acts which comprise the regulatory framework
of the Victorian gas and electricity sectors.8 The role of the Australian Energy Market Operator9 (AEMO)
is to assist with the management of electricity and gas systems and markets across Australia.)
The Second Reading Speech provides: ‐ ‘The powers to make Ministerial Orders under the Bill may be
used to fast‐track priority transmission projects and network investments to improve the reliability of
Victoria’s transmission system… investments in Victoria’s transmission network are being held up by a
complex national regulatory regime that subjects transmission projects to excessive delays. Victoria
currently has no power to expedite or override these tests, or substitute a more appropriate test for
whether transmission investments should proceed… the Bill will enable the Minister for Energy,
Environment and Climate (as Minister responsible for the administration of the NEVA) to make Orders
to facilitate urgent transmission projects, under a new Division 7 of Part 3 of the NEVA. A Ministerial
Order will be able to regulate specified augmentations of the declared transmission system, the
provision of services in respect of such augmentations, and other services that support the transmission
network, including modifying or disapplying relevant provisions of the NEL and NER.’
The Bill: ‐


7

8

9
10

11

8

Generally amends the NEVA to enable the Minister, by Order, to modify or disallow certain
regulatory requirements that apply under the NEL and NER to (i) specified augmentations10 of
the Victorian declared transmission system, (ii) services provided by means of specified
augmentations and (iii) specified services to be provided to a declared transmission system
operator or AEMO11 with respect to declared transmission systems.

Note section 13 of the National Electricity (Victoria) Act 2005 provides that ‘NEL means the National Electricity Law set
out the Schedule to the National Electricity (South Australia) Act 1996 of South Australia as in force for the time being.’
For further information see https://www.energy.vic.gov.au/legislation/regulatory‐framework
Electricity Industry Act 2000, Electricity Safety Act 1998, Energy Safe Victoria Act 2005, Fuel Emergency Act 1977, Gas
Industry Act 2001, Gas Safety Act 1997, National Electricity (Victoria) Act 2005, National Gas (Victoria) Act 2008, Nuclear
Activities (Prohibitions) Act 1983, State Electricity Commission Act 1958, Victorian Energy Efficiency Target Act 2007,
Victorian Renewable Energy Act 2006 and the Essential Services Commission Act 2001.
See https://aemo.com.au/en
Section 3(2) of the NEVA provides that words and expressions used in the Act have the same meanings as they have in
the NEL. See also Part 2 of the Schedule‐ National Electricity Law to the National Electricity (South Australia) Act 1996
provides that ‘augmentation of a transmission or distribution system means work to enlarge the system or to increase
its capacity to transmit or distribute electricity.’
Note Part 5 of the National Electricity (South Australia) Act 1966 sets out the role of AEMO under National Electricity
Law. Division 2 of Part 5 sets out AEMO’s adoptive jurisdiction functions. Section 50 of Division 2 provides;‐(1)
Subdivision 2 applies to, and in relation to, a participating jurisdiction if (and only if) the application Act of that
jurisdiction, or an instrument made under that Act, declares that it does so apply. (2) Subdivision 3 applies to, and in
relation to, a participating jurisdiction if (and only if) the application Act of that jurisdiction, or an instrument made
under that Act, declares that it does so apply. (3) A Rule or other form of subordinate legislation made for the purposes
of Sub‐division 2 or 3 applies to and in relation to a participating jurisdiction if (and only if) the relevant Subdivision
applies to and in relation to that jurisdiction.’
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12

13

14

15
16
17
18



inserts new Division 7 into the NEVA12 in respect of specified augmentations. [4] It makes
provision for specified augmentations of the Victorian declared transmission system. New
section 16W defines words and expressions which are defined in Chapter 10 of the NEL. New
section 16X confers additional powers so that the AEMO can contract for augmentation related
services.13



Inserts new section 16Y14 which provides for the modification of regulatory arrangements by
Ministerial Order. The Minister’s Order must be published in the Government Gazette and on the
Departmental internet site. The Minister’s reasons for making the Order must be published. Note
new section 16Y(2)(d) may allow the Minister in the making of the Order to specify a test,
examination or assessment to apply in relation to a specified augmentation or specified
augmentation services in place of the regulatory investment test for transmission (an alternative
regulatory investment test.) Guidelines may be specified for the purposes of an alternative
regulatory investment test. Provision may be made for the recovery by AEMO of any costs it
incurs.15 Augmentation related costs or non‐network services costs may be recovered through
charges for services specified in the Order.16 AEMO may be required to carry out a declared
network function in relation to a specified augmentation.17 Note the Explanatory
memorandum: ‐ ‘The Division is broadly directed at enabling these kinds of impediments to be
modified or disapplied to facilitate or expedite upgrades to Victoria’s transmission system. The
Bill will enable the Minister, by Ministerial Order, to modify or disapply the application of
regulatory requirements contained in the NEL and the NER in respect of augmentations as well
as non‐network services. Non‐network services are services provided to support the declared
transmission system that may be acquired as an alternative to augmentation of the network.
Non‐network services may include, for example, network support services and ancillary services.’



Makes provision with respect to services provided for specified augmentations; New section 16Z
provides a non‐exhaustive list of the matters the Minister may have regard to in making an
Order.18 [4] Note the Second Reading Speech: ‐ ‘…an Order may modify or disapply parts of the
national regulatory framework that have the potential to delay timely investment in the
transmission network, including the regulatory investment test for transmission (RIT‐T) and rules
relating to contestable procurement for augmentations…’
Note the Explanatory memorandum: ‐ ‘Under the national framework, proposed augmentations of the Victorian
declared transmission system are subject to various regulatory requirements and processes contained in the NEL and
NER which can represent a hurdle to urgent transmission investments and impede the timely delivery of key
infrastructure… This includes for example a requirement to undertaken a regulatory investment test for transmission
(RIT‐T) and a requirement to undertake competitive tender processes to determine who will carry out a contestable
augmentation.’
Note the Explanatory memorandum: ‐ It confers AEMO the function to contract for the provision of specified
augmentation services and specified non‐network services and to conduct competitive tenders in respect of specified
augmentation services and specified non‐network services. This is to avoid doubt that AEMO can contract and tender
for these services. AEMO already has similar functions in respect of augmentations: see for example sections 50C(1)
and 50F(3) of the NEL.’
Note the Explanatory memorandum: ‐ ‘For example, an Order could disapply or modify the application of the RIT‐T to
a specified augmentation or service, or disapply or modify provisions relating to the acquisition and performance of
services… These include powers to‐  modify the application of standards, procedures or guidelines published under
the NER….  specify a test, examination or assessment that is to apply in place of a regulatory investment test for
transmission and any applicable guidelines...  specify guidelines for the purposes of an alternative regulatory
investment test;  provide that augmentation related costs or non‐network service costs may be recovered through
charges for services specified in the Order…’
See new section 16Y(2)(h).
See new section 16Y(2)(f).
See new section 16Y(2)(i).
Note the Explanatory memorandum: ‐ ‘These matters are intended to be discretionary considerations that could inform
the Minister’s decision to make an Order. For the purposes of new section 16Z(1)(a), a crucial national electricity need
might include an actual or projected shortfall in generation, an actual or projected reliability issue, an actual or
projected inadequacy in network capability or an actual or projected network constraint. It may also include a need
that affects Victoria alone.’
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Makes provision with respect to specified services provided to a declared transmission system
operator or the AEMO for or with respect to the declared transmission system; [4] New section
16ZA requires the Minister to consult with the Premier, Treasurer and AEMO before making an
Order. Note the Second Reading Speech: ‐ ‘The Bill will also provide for Ministerial Orders to deal
with other relevant matters, such as agreements entered into by AEMO and declared
transmission system operators and cost‐recovery arrangements… The Bill… provides for certain
safeguards before an Order can be made. In particular, the Minister must consult with the
transmission planner AEMO, as well as the Premier and the Treasurer, before making an Order.’
Minor orders can be made without consultation. Minor orders are defined in new section 16Z(3).



Provides that pursuant to new section 16ZD certain provisions of the NEL apply as laws of
Victoria. Note the Explanatory memorandum: ‐ ‘The intended effect is to enable the Australian
Energy Regulator as the regulator generally responsible for enforcement of the NEL and the NEL
to use its enforcement and compliance powers in respect of an Order.’



provides for an independent review of operation of new Division 7 of Part 3 by 31 December
2025. A written report of the review must be tabled in each House of Parliament pursuant to
new section 16ZI. [4] New section 16ZG provides that an Order is not a legislative instrument
under the Subordinate Legislation Act 1994.19



Makes related amendments to the Electricity Industry Act 2000 to enable the Essential Services
Commission to amend a licence under that Act to a person who is a declared transmission system
operator in accordance with an Order made under Division 7 of Part 3 of the NEVA. [6]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

19

10

Note the Explanatory memorandum: ‐ ‘An Order may be made by the Minister without having to comply with the
administrative requirements relating to the making of legislative instruments imposed by the Subordinate Legislation
Act 1994 such as the obligation to prepare a regulatory impact statement. This is to ensure an Order can be made in a
timely manner noting it is intended Orders may be used to expedite urgent transmission projects.’
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Summary Offences Amendment (Move‐on Laws) Bill 2019
Member
Hon Edward O’Donohue MP
Private Member’s Bill

Introduction Date
Second Reading Date

28 November 2019
19 February 2020

Summary
The Bill amends the Summary Offences Act 1966 in relation to directions to move on and provide for
exclusion orders from public places.20 The Bill: ‐


Provides for move‐on powers for police and protective service officers (PSOs). It inserts a range
of additional circumstances in which police officers and PSOs may direct a person to move on21
from a public place.22 Directions may be given to a group rather than individuals. [3] New section
6AA provides police officers and PSOs with the power to arrest a person they reasonably believe
has failed to comply with a move‐on direction without a reasonable excuse. A request may be
made for a person by a police officer to state their name and address. It is an offence not to
comply without a reasonable excuse. The relevant penalty is 5 penalty units. [4]



Provide for the making of exclusion orders from public places. New Division 1AB creates a new
move‐on related exclusion order scheme. A police officer may apply to the Magistrates’ Court
for an exclusion order. It is an offence to contravene an exclusion order knowing that it is in effect
or being reckless as to whether the order is in effect. Breach of an exclusion order has a penalty
of 2 years imprisonment. New section 6AJ provides the Chief Commissioner of Police must
provide an annual report to the Minister in relation to exclusion orders. [5]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Movement – Expression – Assembly – Police officer may ban a group of persons in a public place for
up to 24 hours if they are reasonably suspected of committing an offence in the past 12 hours or
impeding lawful access to premises – Magistrate may ban repeat subjects of such a ban from a public
place for up to 12 months – Any request to ban an arrested protester must be for at least the
remaining duration of the protest
Summary: The effect of new paras 6(1)(d) & (h) and clauses 3(4), 3(6) and 5 is that, if a police officer
suspects on reasonable grounds that public protesters have committed any offence in the past 12 hours
or are impeding lawful access to premises, the police officer may ban them from that place for up to 24
hours; if that has occurred repeatedly, may ask a magistrate to ban them from that place for up to 12

20

21
22

See the Statement of Compatibility: ‐ ‘The Bill is a Bill for an Act to amend the Summary Offences Act 1966 to provide
for certain move‐on powers and related exclusion orders and for other purposes. The Bill expands the grounds on which
the move‐on powers may be used. A person who is directed to move on from a public place by police officers or PSOs
must leave that public place and is prohibited from returning to it for up to 24 hours. The related exclusion orders also
prohibit a person from entering a particular public place but for up to 12 months.’
Division 1A of the Summary Offences Act 1966 sets out existing move‐on powers.
Note the Explanatory Memorandum: ‐ ‘As with existing grounds in section 6 of the Summary Offences Act 1966, PSOs
will only be able to use these powers in designated places.’ Note section 3 of the Summary Offences Act 1966 provides
that ‘designated place has the same meaning as in the Victoria Police Act 2013.’
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months; and, if a protester was arrested, must seek a ban of at least the protest’s remaining duration.
The Committee will write to the member seeking further information.
Relevant provisions
The Committee notes that clause 3(2), amending existing s. 6, permits a police officer who suspects on
reasonable grounds that a:


‘person has or persons have committed, within the last 12 hours, an offence in the public place’
(new para (6(1)(d)); or



‘person or persons are impeding or attempting to impede another person from lawfully entering
or leaving premises or part of premises’ (new para (6(1)(h)),

may direct them to leave that public place (or part of it) for a specified period of not more than 24
hours. Clause 3(4) provides that the direction may be given to a group. Clause 3(6) provides that the
direction may be given even if the people are picketing a place of employment, demonstrating or
protesting about a particular issue, or publicising a view about a particular issue. Existing s. 6(4)
provides that a person who disobeys such a direction without a reasonable excuse commits an offence
punishable by a fine of up to five penalty units (about $800.)
The Committee also notes that clause 5, inserting a new section 6AE, provides that a magistrate may,
on the application of a police officer, order a person away from a public place for up to 12 months if
the magistrate is satisfied that:


the person has been directed to leave that public place 3 times in the past 6 months (or 5 times
in the past 12 months); and



the order ‘may be a reasonable means of preventing the person from engaging in further conduct
in the public place, or part of the public place, that could form the basis for another direction.’

New sub‐section 6AD(2) provides:
If the person against whom an exclusion order is being sought was arrested in relation to a
known and ongoing demonstration or protest, the exclusion order must be sought for a period
not less than the remaining duration of the known demonstration or protest.
New section 6AG(1) provides that a person who knowingly or recklessly contravenes such an order
commits an offence punishable by up to two years in prison.
The Committee observes that the combined effect of new paras 6(1)(d) & (h) and clauses 3(4), 3(6)
and 5 is that, if a police officer suspects on reasonable grounds that public protesters have
committed any offence in the past 12 hours or are impeding lawful access to premises, the police
officer:


may ban them from that place for up to 24 hours



if that has occurred repeatedly, may ask a magistrate to ban them from that place for up to 12
months



if a protester was arrested, must seek a ban of at least the protest’s remaining duration.

Charter analysis
The Statement of Compatibility remarks:
These amendments do impose a limitation on an individual’s right to move freely within
Victoria and in certain circumstances, limit the rights to freedom of expression (section 15),
and peaceful assembly and freedom of association (section 16). However, these limitations are
12
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consistent with explicit or implicit internal limits on the rights or are reasonable and justified
under section 7(2) of the charter act, as all of these charter act rights can be subject to
restrictions, including to protect public order, public safety and the rights and freedoms of
others.
This bill strikes a fair balance between the rights of individuals to protest and the rights of the
broader community to go about their daily lives free of undue harassment, fear or intimidation.
The Committee notes that the Statement of Compatibility does not expressly address new paras
6(1)(d) or 6(1)(h) (which do not require proof of harassment, fear or intimidation) or new subsection
6AD(2), which is specific to protesters and had no equivalent in the similar law in force between
1 September 2014 and 26 March 2015.23
The Committee observes that, in 2017’s Brown v Tasmania, a majority of the High Court held that the
Workplaces (Protection from Protesters) Act 2014 (Tas) was invalid under the federal Constitution’s
implied freedom of political communication.24 The Tasmanian provisions permitted a police officer
who reasonably believes that a group of protesters on forestry land was preventing the business
occupier of that land from entering or exiting premises on that land to direct those protesters to leave
the land for at least 4 days and for up to 3 months or face a fine of up to $10,000.25 The majority
judgments referred to the possibility that the police officer’s belief may be incorrect, the difficulty of
ascertaining such a belief in relation to groups of protesters, the lack of rationale or criteria for the
ban’s duration, the law’s limitation to protesters and the possibility that the law will prevent a protest
from continuing lawfully.26
Conclusion
The Committee will write to the Honourable Member seeking further information as to the
compatibility of new paras 6(1)(d) & (h) and clauses 3(4), 3(6) and 5 (including new sub‐section
6AD(2)) with the Charter’s rights to freedom of movement, expression and peaceful assembly, in
light of the High Court’s ruling in Brown v Tasmania.

23
24
25
26

Summary Offences and Sentencing Amendment Act 2014 (Vic), Part 2.
Brown v Tasmania [2017] HCA 43.
Workplaces (Protection from Protesters) Act 2014 (Tas), ss. 6(3), 8 & 11(1), (6)‐(8).
Brown v Tasmania [2017] HCA 43, [62]‐[65], [79]‐[87], [135]‐[137] (Kiefel CJ, Bell & Keane JJ), [196]‐[197] & [224]‐[232]
(Gageler J), [264]‐[269] & [292]‐[295] (Nettle J). See also [441]‐[442] (Gordon J).
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Gender Equality Bill 2019
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Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Assisted Reproductive Treatment Amendment Bill 2020
3
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government Bill 2019
15 of 2019, 1
Local Government (Casey City Council) Act 2020
3
National Electricity (Victoria) Amendment Bill 2020
3
Project Development and Construction Management Amendment Bill 2020
2
Road Safety and Other Legislation Amendment Bill 2019
1
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
SUBORDINATE LEGISLATION
SR No. 88 – Road Safety (General) Regulations 2019
SR No. 93 – Road Safety (Traffic Management) Regulations 2019

1
2
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
(vi)

15 of 2019, 2
15 of 2019, 1

inappropriately delegates legislative power

Gender Equality Bill 2019

1, 3

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20

3 of 2020

Summary Offences Amendment
(Move‐on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

Bill Title

Minister/ Member

Transport Legislation Amendment
Bill 2019
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation were considered by the Regulation Review Subcommittee on
2 March 2020.
Statutory Rules Series 2019
SR No. 93 – Road Safety (Traffic Management) Regulations 2019
SR No. 120 – Road Safety (Drivers) Amendment (Alcohol Interlocks) Regulations 2019
SR No. 121 – Road Safety Road Rules Amendment (Speed‐Limit Sign) Rules 2019
SR No. 122 – Supreme Court (Chapter I Warrant of Seizure and Sale Amendment) Rules 2019
SR No. 123 – Supreme Court (Chapter VI Second and Subsequent Appeals Amendment) Rules 2019
SR No. 124 – Supreme Court (Probate E‐filing and Other Amendments) Rules 2019
SR No. 125 – Supreme Court Admiralty Rules 2019
SR No. 126 – County Court Criminal Procedure Rules 2019
SR No. 127 – Essential Services Commission Amendment Regulations 2019
SR No. 128 – Essential Services Commission (Energy Industry Penalty Regime) Amendment Regulations
2019
SR No. 129 – Subordinate Legislation (Criminal Procedure Regulations 2009) Extension Regulations
2019
SR No. 130 – Forests (Licences and Permits) Regulations 2019
SR No. 131 – Tobacco (Victorian Health Promotion Foundation) Further Amendment Regulations 2019
SR No. 132 – Service Victoria (Transfer of Functions) Amendment (Working with Children) Regulations
2019
SR No. 133 – Prevention of Cruelty to Animals Regulations 2019
SR No. 134 – Education and Training Reform Amendment Regulations 2019
SR No. 136 – Subordinate Legislation (Public Health and Wellbeing (Prescribed Accommodation)
Regulations 2009) Extension Regulations 2019
SR No. 137 – Mineral Resources (Sustainable Development) (Extractive Industries) Regulations 2019
SR No. 138 – Mineral Resources (Sustainable Development) (Mineral Industries) Amendment
Regulations 2019
SR No. 140 – Water (Taking and Using Water Under Tagged Allocations) Interim Regulations 2019
SR No. 141 – Health Practitioner Regulation National Law Amendment (Miscellaneous) Regulations
2019
SR No. 142 – County Court (Chapter I Case Management Amendment) Rules 2019
SR No. 143 – Magistrates’ Court Criminal Procedure Rules 2019
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SR No. 144 – Magistrates’ Court General Civil Procedure and Miscellaneous Civil Proceedings (Costs
Amendment) Rules 2019
SR No. 145 – Victorian Civil and Administrative Tribunal Amendment (Electronic Service and Other
Matters) Rules 2019
SR No. 146 – Marine Safety Amendment Regulations 2019
SR No. 147 – Racing (Public Interest Disclosures) Regulations 2019
SR No. 148 – Accident Towing Services Amendment Regulations 2019
SR No. 149 – EastLink Project Amendment Regulations 2019
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