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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Industrial Relations Legislation Amendment Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Industrial Relations

Introduction Date
Second Reading Date

17 February 2021
18 February 2021

Summary
The Bill amends various Acts to improve the operation of existing legislative schemes. Note the Second
Reading Speech: ‐
‘This Bill makes a number of amendments to current Acts of Parliament. The proposed
amendments fit into four categories. Firstly, some amendments improve the operation of
existing legislative schemes. Secondly, some amendments update references in the specified
Acts to other Acts of Parliament. Thirdly, some amendments result from the passage of the
Wage Theft Act 2020 by acknowledging the new role of Wage Inspectorate Victoria as a
statutory body. Lastly are amendments that implement recommendations of the Victoria
Inquiry into Labour Hire and Insecure Work.’
The Bill: ‐

1



Amends the Child Employment Act 2003 to transfer functions to the Wage Inspectorate Victoria;1



Amends the Construction Industry Long Service Leave Act 1997 (CILSL Act) to allow for
information sharing with the Portable Long Service Benefits Authority;



Amends the Equal Opportunity Act 2010 (EO Act) in relation to contract workers to clarify that
certain protections in the Act extend to contract workers;



Amends the Inquiries Act 2014 to provide labour hire workers with the same protections against
detrimental actions if they participate in a Royal Commission;



Amends the Labour Hire Licensing Act 2018 (LHL Act) to allow for the waiving of fees, retain and
deposit monies and amend descriptions of the three tier licence fee system;



Amends the Long Service Benefits Portability Act 2018 (LSBP Act) to allow for regulations to be
made with respect to entitlements under the Long Service Leave Act 2018;



Amends the Long Service Leave Act 2018 (LSL Act) to clarify the operation of various offences,
the use of common law contracts and employers’ obligations and transfer functions to the Wage
Inspectorate Victoria;



Makes miscellaneous amendments to the Owner Drivers and Forestry Contractors Act 2005 to
clarify provisions with respect to the provision of information.

Note the Second Reading Speech:‐ ‘…the Wage Inspectorate Victoria is established as a statutory Authority, from 1 July
2021. The Inspectorate currently sits within the Department of Premier and Cabinet. The Child Employment Act, the
Long Service Leave Act, and the Owner Drivers Act all empower the Secretary to the respective Departments to exercise
various powers, such as appointing authorised officers, and authorising compliance measures. The amendments to
these Acts will transfer those powers to the Commissioner of the Wage Inspectorate. These amendments do not alter
the powers of authorised officers; nor do they change the rules regarding prosecutions, other than who may authorise
them.’

1
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Part 2 – Amendment of Child Employment Act 2003 – Part 3 – Amendment of CILSL Act – Part 4 –
Amendment of EO Act
Clause 2 is the commencement provision. Subsection (3) provides that if sections 57 and 62 do not
come into operation before 1 January 2022 they come into operation on that day.2 [2] It transfers
powers of the Secretary previously exercised under that Act to the Wage Inspectorate Victoria. This
reflects machinery of Government changes. This includes matters such as the investigation of an
application for a child employment permit, the keeping of records, the delegation of powers, [22] the
employment of multiple children etc. [3‐23] It inserts new section 17A into the CILSL Act to allow the
trustee of that fund to provide relevant information3 to the Portable Long Service Benefits
Authority. [24] It amends the EO Act which extend employment activity protections that currently
apply to directly engaged employees to contract workers. [25]
It requires a principal to make reasonable adjustments to the workplace for a contract worker with a
disability. [26] Note the Second Reading Speech:‐
‘The Bill amends the Equal Opportunity Act 2010 to: clarify that certain protections in the Act
extend to contract workers, as recommended by the Victorian Inquiry into Labour Hire and
Insecure Work. These are: protection from discrimination on the basis of employment activity,
such as making a reasonable request for information regarding employee entitlements the
requirement to make reasonable adjustments in the workplace for employees with a disability.’
Part 5 – Amendment of Inquiries Act 2014 – Part 6 – Amendment of LHL Act 2018
It extends protections against detrimental4 action that currently apply to directly engaged workers to
contract workers with respect to a Royal Commission, a Board of Inquiry and a Formal Review.5 [28‐
30] It inserts into the LHL Act the descriptions of the three tiers that determine the licence fee that
are currently included in the Regulations.6 Note the Second Reading Speech:‐ ‘This will make it easier

2

3

4

5

6

2

Note the Explanatory memorandum:‐ ‘These clauses have the effect of amending the definition of employee in
Schedules 2 and 3 to the Long Service Benefits Portability Act 2018. This will require an amendment to the Long Service
Benefits Portability Regulations 2020 to ensure consistency between that Act and the Regulations.’
Note the Explanatory memorandum:‐ ‘…to provide relevant information (being information relevant to the
administration of the Construction Industry Long Service Leave Act 1997) to the Portable Long Service Benefits
Authority.’
See clause 27, In section 3 of the Inquiries Act 2014—(a) insert the following definitions—
(a): detrimental action, in relation to an employee, includes dismissal.
See new clause 27 which inserts new definitions of contract worker, detrimental action and worker. See the Explanatory
Memorandum: ‘Contract worker is defined to mean a person who works for a business or undertaking under a contract
between the person’s employer and the person who conducts the business or undertaking, or a person who works for
the business or other undertaking for fee or reward on the person’s own account.’
See clause 31, In section 3 of the Labour Hire Licensing Act 2018 insert the following definitions—
tier 1 business, in relation to an application for a licence or a renewal of a licence or the holder of a licence, means—
(a) a business that, for the 4 quarters immediately preceding the day by which information in respect of the turnover
of the business is required to be given to the Authority under Part 3 in relation to the application or an annual
licence fee, had a turnover of no more than $2 000 000 or any other amount prescribed by the regulations; or
(b) a business that did not operate in the 4 quarters immediately preceding the day on which the application for a
licence is made but the business is projected to have a turnover in the first 4 quarters of operation of no more
than $2 000 000 or any other amount prescribed by the regulations;
tier 2 business, in relation to an application for a licence or a renewal of a licence or the holder of a licence, means—
(a) a business that for the 4 quarters immediately preceding the day by which information in respect of the turnover
of the business is required to be given to the Authority under Part 3 in relation to the application or an annual
licence fee had a turnover of between $2 000 001 and $10 000 000 or any other range prescribed by the
regulations; or
(b) a business that did not operate in the 4 quarters immediately preceding the day on which the application for a
licence is made but the business is projected to have a turnover in the first 4 quarters of operation of between $2
000 001 and $10 000 000 or any other range prescribed by the regulations;
tier 3 business, in relation to an application for a licence or renewal of a licence or the holder of a licence, means—
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for users of the system to understand their obligations and allow for annual fees to be assessed against
the most recent turnover of that business.’ [31] It allows the Authority7 to waive or reduce fees if the
Authority believes special circumstances apply. [35] It allows the Authority to retain and deposit
monies it receives from licence fees and investments. (The Account is to be established in the Public
Account as part of the Trust Fund under the Financial Management Act 1994.)[36]
Part 7 – Amendment of LSPB Act – Part 8 – Amendment of LSL Act – Part 9
The Portable Long Service Authority (PLSA) may provide information to the Wage Inspectorate
Victoria. [39] It clarifies that information kept on the workers register may be expressed in part days
or hours in addition to days. The employer or the PLSA must record the information. [40,45] It allows
community services sector employees to apply to the PLSA to be credited for days worked where their
employer has not provided the necessary information to the PLSA to credit them with that service.
Section 24 of the Long Service Benefits Portability Act 2018 allows a registered active worker for a
covered industry to apply for a service credit for the 12 months preceding 1 July 2019. Applications
under that section were required no later than 1 July 2020. The note explains that the section only
applies to a registered active worker in the contract cleaning industry or the security industry who
made an application within the 12 months after 1 July 2019.8 [41,42] It amends the manner in which
appointments are made to the Governing Board so that Board fees can be paid directly to the Board
member’s employer nominating them.9 [46]
It clarifies who is an employer and who is an eligible person for the purposes of the contract cleaning
and security schemes in relation to the portable long service leave scheme. [52,56] Clause 15 of
Schedule 1 of the LSPB allows for the making of regulations. It expands the application of ‘no double
dipping’ provisions to entitlements under the Long Service Leave Act 2018 and a contract of
employment.10 [54] It clarifies the definition of employee and contract worker. [57,58,62,63] It
transfers powers previously exercised by the Secretary to the Wage Inspectorate Victoria to accord
with machinery of Government changes. [65‐69] Part 9 also makes amendments to the Owner Drivers
and Forestry Contractors Act 2005. It transfers powers previously exercised by the Secretary to the
Wage Inspectorate Victoria to accord with machinery of Government changes. [78‐90]

(a)

7
8

9

10

a business that for the 4 quarters immediately preceding the day by which information in respect of the turnover
of the business is required to be given to the Authority under Part 3 in relation to the application or an annual
licence fee had a turnover of more than $10 000 000 or any other amount prescribed by the regulations; or
(b) a business that did not operate in the 4 quarters immediately preceding the day on which the application for a
licence is made but the business is projected to have a turnover in the first 4 quarters of operation of more than
$10 000 000 or any other amount prescribed by the regulations.
Labour Hire Licensing Act 2018, s.3: Authority means the Labour Hire Licensing Authority established by section 50.
Note the Explanatory memorandum:‐ ‘Clause 41 amends section 23 of the Long Service Benefits Portability Act 2018.
The provision had the effect of limiting the application of this Division so that it did not apply to the community services
sector. The provision allows the Authority to credit a worker with service where their employer has not provided
relevant information for the Authority to credit them with service. It is intended that the Division should apply to the
community services sector as well as the two other sectors.’
See Explanatory memorandum, clause 46: ‘…the Governing Board comprises 9 members, 8 of whom are to be appointed
by the Minister and one being the registrar, who is a non‐voting member. The 8 members appointed by the Minister
comprise 3 persons nominated by an organisation of employers to represent the interests of employers for a covered
industry, and 2 persons who do not represent the interests of employer or employee organisations, but who have the
requisite skills and experience to act as a member of the Board. These 2 independent persons will serve as the
chairperson and deputy chairperson.’
Note the Explanatory memorandum:‐ ‘The ‘no double‐dipping’ requirement previously only referred to long service
leave entitlements (or the payment of long service benefits) under a fair work instrument and the Act. A fair work
instrument does not include a common law contract or the Long Service Leave Act 2018. This will allow the making of
Regulations that empower the Authority to reimburse a community services sector employer who has a paid long
service leave entitlement under the Long Service Leave Act 2018 or a common law contract.’

3

Scrutiny of Acts and Regulations Committee

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4
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Justice Legislation Amendment (System Enhancements and
Other Matters) Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney‐General

Introduction Date
Second Reading Date

17 February 2021
18 February 2021

Summary
The purposes of the Bill are:‐


To amend various courts, integrity entities and justice Acts to provide for the ongoing operations
of processes and procedures implemented during the COVID‐19 pandemic;



To amend the Independent Broad‐based Anti‐corruption Commission Act 2011 (IBAC Act) to
provide for the on‐going operation of processes and procedures implemented during the COVID‐
19 pandemic and provide for Deputy Commissioners to be examiners;



Amend the Fines Reform Act 2014 in relation to time served and fines;



To extend the default commencement and repeal dates of the Justice Legislation Amendment
(Criminal Appeals) Act 2019;



To consequentially amend the Interpretation of Legislation Act 1984;



To extend the operation of certain provisions relating to the COVID‐19 pandemic in various Acts.

Note the Statement of Compatibility:‐
‘The Bill will make permanent or extend key measures to allow the State to deliver public
services safely and efficiently. This represents an important part of the Government’s ability to
continue to respond effectively to the public health risks posed by COVID‐19, as well as
promoting ongoing efficiency in the justice system by retaining measures that have promoted
more flexible and effective delivery of services, particularly through the use of technology.’
Part 2 – Amendment of the Evidence (Miscellaneous Provisions) Act 1958 – Part 3 – Amendment of the
Bail Act 1977
Clause 2 is the commencement provision.11 [2] Part 2 provides for the ongoing use of technology and
appearance by audio visual link and hearings in the courts. It sets out the technical requirements for
appearances in respect of those matters. (See new sections 42G and 42R.)[7,13,15,16] The courts may
make directions.12 (New definitions are included for court point, practice directions and remote point.
This reflects that a court point could include a multi‐member bench sitting remotely from different
physical locations.)[4] Special provision is made with respect to some proceedings involving
children.13 [6] It substitutes new section 42S which provides for the protection of communications

11

12

13

Part 1, Division 2 of Part 20 and Part 24 come into operation on the day after the day on which the Act receives the
Royal Assent. The remaining provisions of the Act, except Part 22 comes into operation on 26 April 2021. If Part 22 does
not come into operation before 23 February 2022, it comes into operation on that day. (Note Part 1 contains preliminary
provisions. Division 2 of Part 20 contains amendments to the appointment of a Deputy IBAC Commissioner. Part 24
amends various Acts extending certain provisions relating to COVID‐19 pandemic. Part 22 amends the Fines Reform Act
2014 in relation to a scheme for time served and fines.)
See clause 4 – Exceptional circumstances are defined to include a state of emergency declared under section 198 of the
Public Health and Wellbeing Act 2008 or a state of disaster declared under section 23 of the Emergency Management
Act 1986.
Note the Explanatory memorandum, Clause 6:‐ ‘Subclause (2) will allow a child to appear before, or give evidence or
make a submission to, the court by audio link in these proceedings in exceptional circumstances.’

5
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between an accused and legal representative.14 [17] It makes provision for putting a document to a
person at a remote point. [19] It inserts new section 42Y which makes provision for circumstances
where there are minor failures with technology. A hearing is not invalid in these circumstances. COVID‐
19 temporary measures in sections 42JA and 42RA are repealed on 27 April 2022.15 [22] It amends the
Bail Act 1977 to provide for electronic signatures in respect of bail undertakings etc. [24‐26]
Part 4 – Amendment of Children, Youth and Families Act 2005 – Amendment of Criminal Procedure Act
2009
Part 4 makes various amendments to ensure conciliation conferences, counselling, group conferences
and youth control order planning meetings may be held remotely by audio link or audio visual link. [30‐
36] The Children’s Court may sit and act at any time and place to allow flexibility for the scheduling of
matters. [37] Registrars are given further powers to allow courts to manage the listing and re‐listing of
criminal matters.16 Registrars may also adjourn a criminal proceeding or a proceeding under the Family

13

15

16

6

Note the Explanatory memorandum:‐ ‘The substitution is necessary to apply section 42S to communications in the
circumstances referred to in new section 42R(1)(b) or 42RB(1)(b), which may not occur by audio visual link or audio link.
For example, a document could be transmitted by email, or an accused could communicate with their legal
representative by SMS.’
Evidence (Miscellaneous Provisions) Act 1958, s. 42JA:
42JA Appearance of adult accused before Magistrates' Court
(1) Unless the Magistrates' Court makes a direction under section 42L(1), an accused, other than a child, being held
in custody who is required to appear, or be brought, before the Magistrates' Court on a proceeding (other than a
proceeding referred to in subsection (2) or (3)) is required to appear before it by audio visual link.
(2) Unless the Magistrates' Court makes a direction under section 42M(1), an accused, other than a child, being held
in custody who is required to appear, or be brought, before the Magistrates' Court is required to appear, or be
brought, physically before the Magistrates' Court—
(a) on an inquiry into the accused's fitness to plead to the charge; or
(b) on the hearing of the charge if the accused is pleading not guilty; or
(c) on a committal hearing.
(3) An accused, other than a child, who has been taken into custody and who is required to be brought before a bail
justice or the Magistrates' Court within a reasonable time of being taken into custody to be dealt with according
to law is, if being brought before the Magistrates' Court, required to be brought physically before the court unless
the accused consents to appear before the court by audio visual link.
Clause 16, New section 42RA. After section 42R of the Evidence (Miscellaneous Provisions) Act 1958 insert—
42RA Audio link appearance by accused in certain circumstances
(1) An accused referred to in section 42JA(1) or (2A) or 42K(1) who, in accordance with a relevant provision of that
section is permitted to appear or be brought before the Magistrates' Court or another court (as the case requires)
in a proceeding by audio visual link may appear by audio link instead if the relevant court makes a direction under
subsection (3).
(2) If a direction is made under one of the following provisions for an accused to appear in a proceeding by audio
visual link, the accused may appear by audio link instead if the court makes a direction under subsection (3)—
(a) section 42M(1) or (7);
(b) section 42MA;
(c) section 42P.
(3) A court may make a direction for the purposes of subsection (1) or (2) if—
(a) the accused is scheduled to appear by audio visual link; and
(b) the audio visual link fails or is otherwise unable to proceed; and
(c) the court needs to make orders or directions in relation to adjourning the proceeding to a time when—
(i)
an audio visual link can proceed; or
(ii) the accused can be brought physically before the court; and
(d) the court is satisfied that the technical requirements specified in section 42RB are met or can be reasonably
met.
(4) In a proceeding by audio link in accordance with a direction made under subsection (3), a court may make any
orders it considers necessary to facilitate the adjournment or efficient administration of the proceeding.
Note the Statement of Compatibility:‐ ‘The suspension of bail justice hearings in these circumstances has and will
continue to support compliance with COVID‐19 health directions and also has the benefit of reducing the risk of trauma
related to delays for a child when it has been necessary to take that child into emergency care. This temporary measure
is extended for a further 12 months.’
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Violence Protection Act 2008.17 [41] It provides for the service of documents electronically. [42]
Amendments are made to the Criminal Procedure Act 2009 which make further provision for audio link
and audio visual hearings and electronic service of documents.18 [46,49] New section 337A provides
for when a court may determine issues in a criminal proceedings without an oral hearing and on the
basis of written submissions. [48]
Part 6 – Amendment of Supreme Court Act 1986 – Part 7 – Amendment of County Court Act 1958 –
Part 8 – Amendment of Magistrates’ Court Act 1989 – Part 9 – Amendment of the Victorian Civil and
Administrative Tribunal Act 1998
Part 6 makes provision for procedural arrangements including the making of the Rules of Court by a
majority of Judges without being physically present at a meeting held for that purpose. [51] The
Supreme Court may decide matters or proceedings without an oral hearing on the basis of written
submissions. New section 62 is inserted into the Supreme Court Act 1986.19 [52] (Equivalent powers
are inserted into the County Court Act 1958 and the Magistrates’ Court Act 1989). [53,56] Registrars
in the Magistrates’ Court are given additional powers to manage the listing and re‐listing of criminal
matters more efficiently. [54] A witness is not required to attend court on the date and time specified
in the summons if the criminal proceeding is adjourned prior to that time and date.20 [55]
Meetings in VCAT may be held remotely. [57] Persons may appear by audio link or audio visual
link. [58] Amendments are made so that VCAT can conduct proceedings entirely on the basis of
documents.21 [58] New section 100(2) in conjunction with section 161 of the VCAT Act enables the
Governor in Council to make regulations to limit the Tribunal’s ability to conduct specified proceedings
or classes of proceedings entirely on the basis of documents unless a party objects. If a party objects
and the Tribunal is satisfied that the objection is not reasonable the proceedings may be conducted in
the foregoing manner.22 [58] Note the Statement of Compatibility:‐
‘The Bill will also amend the Victorian Civil and Administrative Tribunal Act 1998 to enable the
Tribunal to conduct all or part of a proceeding entirely on the basis of documents, unless a party
objects to the proceeding being conducted in this manner. The Tribunal may exercise this power
despite a party’s objection, if the Tribunal is satisfied the objection is not reasonable (for

17

18

19

20

21

22

Note the Explanatory memorandum:‐ ‘These amendments make permanent the temporary measures introduced by
the COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020 to support the effective and
efficient operation of the Children’s Court of Victoria.’
Note the Explanatory memorandum:‐ ‘Clause 46 ensures that a change introduced by regulation 10(3) of the COVID‐19
Omnibus (Emergency Measures)(Criminal Proceedings and Other Matters) Regulations 2020 will continue after those
regulations are impliedly revoked on 26 April 2021.
Note the Explanatory memorandum:‐ ‘New section 62 ensures that a change introduced by section 129B of the Supreme
Court Act 1986, inserted by the COVID‐19 Omnibus (Emergency Measures) Act 2020 will continue after section 129B
repealed on 26 April 2021. In Knight v Sellman & Ors [2020] VSC 320, Cavanough J described section 129B as having
“fortified” its existing statutory and non‐statutory powers to dispense with oral hearings.’
Note the Explanatory memorandum:‐ ‘New section 45(2) ensures that a change introduced by regulation 23 of the
COVID‐19 Omnibus (Emergency Measures)(Criminal Proceedings and Other Matters) Regulations 2020 will continue
after those regulations are impliedly revoked on 26 April 2021.’
Note the Explanatory memorandum:‐ ‘These amendments ensure that changes introduced by regulation 26 of the
COVID‐19 Omnibus (Emergency Measures)(Criminal Proceedings and Other Matters) Regulations 2020 will continue
after those regulations are impliedly revoked on 26 April 2021.’
See new section 100(2) and (3) as inserted by clause 58:
(2) The Tribunal may conduct all or part of a proceeding entirely on the basis of documents, without the
appearance of the parties or their representatives or witnesses, unless a party objects to all or part of the
proceeding being conducted in this manner.
(3) The Tribunal may conduct all or part of a proceeding (other than a prescribed proceeding or a prescribed class
of proceeding) entirely on the basis of documents, without the appearance of the parties or their
representatives or witnesses, if—
(a) a party objects to all or part of the proceeding being conducted in this manner; and
(b) the Tribunal is satisfied that the objection is not reasonable.

7
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example, where a party objects as a tactic to delay the proceeding in order to secure a potential
advantage).
While these reforms engage the right to a fair and public hearing in section 24 of the Charter
and the right to be tried in person in section 25(2)(d) of the Charter, in my view they either do
not limit those rights or are reasonable limitations of those rights under section 7(2) of the
Charter.
It is well recognised at common law that a hearing based on written submissions can be fair,
provided parties can fully present their case and respond to adverse material. What is required
for a fair hearing will depend on all of the circumstances of a case, and the Bill will require
courts to take those circumstances into account. To further ensure that the right to a fair
hearing is not limited, the Bill only allows courts to determine issues on the basis of written
submissions if it is in the interests of justice to do so. In considering the interests of justice, the
Bill specifically requires the court to have regard to the right to a fair hearing.
The court is also required to consider the nature of the issue, whether the parties have had the
opportunity to obtain legal advice, and whether the parties consent.
In the case of VCAT, a proceeding may not be determined entirely on the basis of documents if
a party objects, unless the Tribunal considers that the objection is not reasonable. The VCAT
Act includes a range of safeguards to ensure parties are afforded procedural fairness and may
challenge a decision that was made ‘on the papers’. For example, section 98 of the VCAT Act
states that the Tribunal is bound by the rules of natural justice, section 117 requires the Tribunal
to provide reasons for orders, and if a decision is made following a hearing ‘on the papers’, an
absent party’s right to apply to re‐open an order under section 120 is preserved. As a further
safeguard, the Bill enables proceedings or classes of proceedings to be prescribed in regulations
to limit VCAT’s ability to conduct specified proceedings ‘on the papers’ if a party objects, even
if that objection is unreasonable.’
Part 10 – Amendment of the Electronic Transactions (Victoria) Act 2000 – Part 11 – Amendment of the
Oaths and Affirmations Act 2018 – Part 12 – Amendment of the Wills Act 1997 – Part 13 – Amendment
of the Powers of Attorney Act 2014 – Part 14 – Amendment of the Court Security Act 1980
Parts 9 and 10 make various amendments to facilitate the witnessing of documents by audio visual link
means in respect of oaths, affidavits, statutory declarations and for the use of electronic
signatures. [63‐67] It inserts new section 6A into the Electronic Transactions (Victoria) Act 2000 which
provide for further regulation making powers.23 [65] New section 12A makes provisions for mortgages
in the Electronic Transactions (Victoria) Act 2000.24 New section 12B(3) clarifies that new section 12(1)
does not interfere with other laws of Victoria. (This includes common law and equitable doctrines, the
law of misrepresentation, unconscionability, undue influence or duress.) A transitional provision is
inserted to ensure the validation of documents during the COVID‐19 pandemic. [68] These temporary
COVID‐19 arrangements with respect to documents, oaths and electronic signatures are made
permanent. Oaths and affirmations may be said aloud in the presence of the administering officers or
by audio visual link or audio link. [69] Part 12 makes similar amendments with respect to the use of
electronic signatures and remote execution procedures to the Wills Act 1997.25 [81] The Governor in
Council may make regulations with respect to requirements for remote execution procedures and
23

24

25
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Note the Explanatory memorandum:‐ ‘Clause 65 inserts new section 6A(1)(ab) into section 6A(1) of the Electronic
Transactions (Victoria) Act 2000. Section 6A(1) provides for regulations to be made that exempt all or specified parts of
the Electronic Transactions (Victoria) Act 2000 from applying to specified laws. This clause expands the scope of section
6A(1) so that regulations can be made that exempt witnessing procedures in other laws from the new procedure in
clause 67 of the Bill (witnessing by audio visual link).’
Note the Explanatory memorandum:‐ ‘…there is already provision for mortgages to be electronic in Victoria under the
Electronic Conveyancing National Law (Victoria), this new section will enable private mortgages to be in electronic
form.’
See new sections 8A to 8D which insert the remote execution procedure.
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witnessing by audio visual link for documents. [87] Part 13 makes amendments to the Powers of
Attorney Act 2014 and provision for electronic signatures and remote witnessing procedures. [90] The
Governor in Council may make regulations with respect to requirements for remote witnessing
procedures. [103] It amends section 7A of the Court Security Act 1980 to extend the operation of the
temporary measures for the good order or management of the court by officers. [105,106]
Part 15 – Amendment of the Sentencing Act 1991 – Part 16 – Amendment of the Open Courts Act 2013
– Part 17 – Amendment of the Juries Act 2000
Part 15 amends the Sentencing Act 1991 to make permanent temporary measures which authorise the
Magistrates’ Court to attach electronic monitoring requirements to a monitoring condition to a
community corrections order. Note the Explanatory memorandum:‐ ‘Previously, this power could be
exercised by a court other than the Magistrates’ Court. The amendment broadens the scope of section
48LA(1) to authorise the Magistrates’ Court to exercise this power.’ Judgements may be sent to parties
electronically instead of delivering a judgement in open court if the parties are given notice. [110]
Arrangements may be made for the delivery of judgements by contemporaneous audio or audio visual
public broadcast of the proceeding or hearing. Part 1726 amends the Juries Act 2000 to ensure that
procedural changes including the attendance of persons by audio link or audio visual link for jury
service continue. [111,112] The Governor in Council may make transitional savings regulations arising
from the amendments to the Juries Act 2000. [119]
Part 18 – Amendment of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 – Part 19
– Amendment of Justice Legislation Amendment (Criminal Appeals) Act 2019
Part 18 amends the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997. It inserts Division 2
of Part 2 after section 14A of that Act. Division 2 provides for the determination of unfitness to stand
trial by judge alone provides for the question of a person’s fitness to stand trial to be determined by
the court rather than a jury empanelled for this purpose.27 Note the Statement of Compatibility:‐
‘The Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020 (CMIA) Bill,
which is currently before the Legislative Assembly, includes an amendment to transfer the
question of fitness to stand trial from a jury to the judge. This reform, for a judge alone hearing,
was also included in the COVID Act to allow for fitness investigations to occur during the COVID‐
19 pandemic without a jury. As the CMIA Bill is yet to be debated and will not commence before
the COVID Act expires in April 2021, the Bill will allow fitness investigations to continue to be
determined by a judge alone after the temporary measures expire. This amendment is relevant
to, and enhances the right to be tried without unreasonable delay under section 25(2)(c) of the
Charter. As the jury will still make the ultimate determination of criminal responsibility this
amendment is consistent with the right to a fair hearing under section 24 of the Charter.’
Part 19 amends the Justice Legislation Amendment (Criminal Appeals) Act 201928 by extending the
default commencement date from 3 July 2021 to 1 January 2023.29 Note the Second Reading Speech:‐
‘In 2019, Parliament passed laws to modernise Victoria’s summary criminal appeal system. The
Justice Legislation Amendment (Criminal Appeals) Act 2019 will abolish de novo appeals of
26

27

28
29

Note the Explanatory memorandum:‐ ‘Part 17 amends the Juries Act 2000 to ensure that several changes introduced
by Part 6 of the COVID‐19 Omnibus (Emergency Measures) (Criminal Proceedings and Other Matters) Regulations 2020
will continue after those regulations are impliedly revoked on 26 April 2021.’
Note the Explanatory memorandum:‐ ‘This reform was first introduced on a temporary basis in the COVID‐19 Omnibus
(Emergency Measures) Act 2020 to allow for increased flexibility during the COVID‐19 pandemic and will expire on
26 April 2021. Judge alone fitness investigations are consistent with the recommendation made by the Victorian Law
Reform Commission in its Review of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997.’ See Alert
Digest No. 5 of 2020 pp.41‐42
See Alert Digest No. 13 of 2019, pp 8‐9.
See clause 2. Part 19 comes into operation on the day after the day on which this Act receives Royal Assent.
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criminal cases to the County Court and replace them with new processes that will enhance
efficiency and transparency and reduce the burden on witnesses and victims. These are
important objectives, but they can only be achieved if courts and the legal profession have
sufficient time to prepare for this significant change in practice. Unfortunately, the need to
swiftly adapt service delivery to respond to the constantly evolving COVID‐19 pandemic has
prevented them from doing so. Accordingly, the Bill will postpone the commencement of these
reforms by 18 months.’
Part 20 – Amendment of Independent Broad‐Based Anti‐corruption Commission Act 2011 (IBAC Act) –
Part 21 – Amendment of other integrity entities legislation (Freedom of Information Act 1982 – Local
Government Act 2020 – Ombudsman Act 1973 – Privacy and Data Protection Act 2014 – Victorian
Inspectorate Act 2011)
The Bill amends the IBAC Act to enable the IBAC Commissioner to appoint an existing IBAC Deputy
Commissioner preside over an examination, if the IBAC Commissioner considers it is appropriate to do
so and the person has the appropriate skills and knowledge.30 [138] It also provides for attendance of
witnesses by means of audio link or audio visual link. [128] Regulations may be made which provide
for the service of documents electronically. Transitional regulations may also be made. [136,139]
Part 21 makes amendments to a number of integrity entities Acts. This includes the service of notices
to produce or attend on persons and body corporates by electronic means and the use of audio visual
links or audio links.31 There are existing special requirements for the production of particular
documents claimed to be exempt under the Freedom of Information Act 1982. Such documents may
only be inspected at the premises of the agency or Minister claiming the exemption.32 The Information
Commissioner is not entitled to possession of or make copies of the documents. The amendments
provide a document must be provided to the Information Commissioner for inspection by secure
electronic means. [147] Transitional regulations may be made under section 72 of the Freedom of
Information Act 1982. [149]
Amendments are made to the Local Government Act 2020, the Ombudsman Act 1973,[150‐163] the
Privacy and Data Protection Act 2014 and the Victorian Inspectorate Act 2011 to provide for audio
visual or audio link appearances and the electronic service of notices and witness summonses. [164‐
182] Transitional regulations may be made. [156,163,170,182]
Part 22 – Amendment of Fines Reform Act 2014 and related consequential amendments
It amends the Fines Reform Act 2014 to enable the Director, Fines Victoria (to make application to the
Magistrates’ Court) to waive the payment of outstanding amounts under a relevant infringement
fine.33 Consequential amendments are made to the Infringements Act 2006.34 (Part 22 comes into
30

31
32

33

34
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See clause 2. Division 2 of Part 20 (clause 138) comes into operation on the day after the day on which this Act receives
Royal Assent. Clause 138 provides for the appointment of an existing IBAC Deputy Commissioner to preside over an
examination if the IBAC Commissioner considers it is appropriate to do so. (Under section 20(2) a person is eligible to
be appointed Commissioner if they are qualified for appointment as judge of the High Court, Federal Court or Supreme
Court of Victoria or another State and Territory.
See clauses 140 to 149 which amend the Freedom of Information Act 1982.
Exemptions for documents may be claimed under various sections of the Freedom of Information Act 1982 [section 28
(Cabinet documents); section 29A (documents affecting national security, defence or international relations); section
31 (law enforcement documents); section 31A (documents relating to IBAC)].
Note the term relevant infringement fine is defined in section 163 of the Fines Reform Act 2014 to mean a registered
infringement fine or a registered collection and enforcement order made in respect of an outstanding registered
infringement fine.
See Clause 2. Part 22 comes into operation on a day or days to be proclaimed. If it does not come into operation on
23 February 2022 it comes into operation on that day. Note the Second Reading Speech:‐ ‘The Bill will also create an
administrative mechanism to deal with most applications under the time served scheme for prisoners. The changes,
which acquit a recommendation by the Fines Advisory Board, will deal with a sizeable backlog of time served
applications before the court and remove the need for the court to hear these matters in the future.’
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operation on a day or days to be proclaimed. If it does not come into operation on 23 February 2022
it comes into operation on that day.) Note the Explanatory memorandum:‐
‘Part 22 of the Bill makes amendments to the Fines Reform Act 2014 and the Infringements Act
2006 to reform the ‘time served’ scheme for prisoners in Division 2 of Part 14 of the Fines
Reform Act 2014. The changes are a response to recommendation 13 in the 2020 final report
of the Fines Reform Advisory Board, which called for the Government to consider creating an
administrative process to manage applications under the scheme where there was no
possibility of the prisoner being ordered to spend additional time in custody in lieu of paying
their unpaid infringement fines. The changes create a power for the Director, Fines Victoria to
waive outstanding amounts under certain relevant infringement fines, on request by a person
in custody. Consistent with recommendation 13 of the Fines Reform Advisory Board, the
Director’s waiver power is limited to matters in which any term of imprisonment the prisoner
may have been ordered to serve in lieu of paying their unpaid fines would have been served
concurrently with their existing sentence.’
Part 23 – Amendment of Interpretation of Legislation Act 1984 and consequential related amendments
It inserts the definitions of audio link and audio visual link into section 38 of the Interpretation of
Legislation Act 1984.35 [195] It makes consequential amendments and repeals references where
required to the Children, Youth and Families Act 2005, the Essential Services Commission Act 2001, the
Parliamentary Committees Act 2003, the Serious Offenders Act 2018 and the Victoria Police Act 2013.
The provisions are unnecessary given the amendments made by clause 195. [195‐201]
Part 24 – Amendments extending certain provisions relating to COVID‐19 pandemic
Part 24 makes technical amendments to various Acts to extend certain provisions relating to the
COVID‐19 pandemic. (It comes into operation on the day after the day on which the Act receives the
Royal Assent.) It amends section 112V of the Corrections Act 1986 to substitute 2022 as the repeal date
for Part 10B of that Act to extend the operation of that Part in relation to managing the COVID‐19
pandemic. It clarifies the operation of the Children, Youth and Families Act 2005 as to which procedural
measures are applied given the repeal of various parts and the extension of some parts to April 2022.36
It extends the operation of Part 12 of the Local Government Act 2020 to 26 April 2022 to enable remote
council meetings.
It amends section 192 of the Occupational Health and Safety Act 2004. It temporarily extends the
operation of Part 16 of that Act from 26 April 2021 to 16 December 2021 to ensure that a breach of
the Chief Health Officer’s COVID‐19 public health direction constitutes an activity that involves an
immediate risk to the health or safety of a person. It amends section 55 of the Parliamentary
Committees Act 2003 to extend the operation of Part 7 of that Act until 26 April 2022. Part 7 of that
Act makes temporary amendments to provide flexibility to members of Joint Investigatory Committees
to attend and participate in meetings by audio or audio visual link.

35

36

See clause 195. ‘audio link has the meaning given by Part IIA of the Evidence (Miscellaneous Provisions) Act 1958; audio
visual link has the meaning given by Part IIA if the Evidence (Miscellaneous Provisions) Act 1958.’
Note the Explanatory memorandum:‐ ‘Division 3 allows pre‐sentence reports to be given orally and provides that these
may be provided to the Court or appellate court when a set of circumstances are met. This reduces the need for physical
court attendance in light of COVID‐19. Division 4 contains a power of isolation for the detection, prevention or
mitigation of COVID‐19 or other infectious diseases in remand centres, youth residential centres and youth justice
centres. A new repeal date of 26 April 2022 for Division 3 and Division 4 of Part 8.5A of the Children, Youth and Families
Act 2005 facilitates compliance with public health advice as part of the response to the COVID‐19 pandemic and
safeguards the need to act promptly in response to a potential outbreak. This ensures these measures inserted by the
COVID‐19 Omnibus (Emergency Measures) Act 2020 continue until 26 April 2022.’
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Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020
Planning and Environment Amendment Bill 2021
Spent Convictions Bill 2020
State Taxation Acts Amendment Act 2020
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Tina Ngu ‐ Senior Adviser
Office of the Hon. Richard Wynne, Minister for Planning & Housing
Level 16, 8 Nicholson Street
East Melbourne Victoria 3002
1 March 2021
Dear Helen
Please see our responses to the committee’s enquiries below. Apologies, this would have been
formalised in a letter from our Minister, but there have been some administrative delays on our end.
Notification of an Order
Clause 6 of the Bill inserts new Division 2A into Part 6 of the Planning and Environment Act 1987 (PE
Act) which empowers the Governor in Council to make an Order that prohibits the use or development
of land if a person is found guilty of an offence under section 126(1), (2) or (3) of the PE Act in relation
to the unlawful demolition of a heritage building. An Order made under the new provisions must be
published in the Victoria Government Gazette.
The committee has requested further information as to how notice will be given to owners and other
interested or affected persons of the making of the Order.
Clause 6 of the Bill was modelled on Division 6 of Part 10 of the Heritage Act 2017 (Heritage Act) which
does not contain a notification requirement. While there is no legislative requirement to notify owners
and other interested and affected persons about the making of an Order, administrative arrangements
will be made to ensure that appropriate notification takes place.
Charter issues – property rights
The committee has requested further information as to whether or not clause 6 of the Bill is
compatible with the Charter right that a person must not be deprived of his or her property other than
in accordance with law given the absence of certain types of provisions in the Bill.
The following further information about each of the types of provisions specified by the Committee is
below.
1.

Provisions requiring a connection between the unlawful demolition and the owner of the land
that is the subject of an Order

In practice, an Order would only be made where there is sufficient nexus between the person who has
been found guilty of an offence under section 126(1), (2) or (3) of the PE Act and the person affected
by the making of the Order.
Offences contained in section 126 subsections (2) and (3) only apply in relation to the owners and
occupiers of land.
2.

Provisions limiting the time after a demolition or finding of guilt when an Order can be made
or commence

Clause 6 of the Bill was modelled on Division 6 of Part 10 of the Heritage Act which does not limit the
time after a demolition or finding of guilt after which an Order can be made or commence. In practice,
an Order would need to be made within a reasonable period of a demolition or finding of guilt.

3.

Provisions specifying whether or not an Order can be made with respect to a demolition or
finding of guilt that occurred prior to the commencement of new section 131

The legal presumption against retrospectivity is not displaced by clause 6 of the Bill. This presumption
would operate so as to prevent the Governor in Council from making an Order in relation to land on
which a heritage building was unlawfully demolished prior to the commencement of the legislation
enabling the making of an Order.
4.

Provisions specifying whether or not an Order runs with the land

In making this observation, the committee has pointed to the covenant provisions contained in Part 7
of the Heritage Act. Clause 6 of the Bill was modelled on Division 6 of Part 10 and not Part 7 of Heritage
Act. The Orders provided for by clause 6 are intended to operate differently from the Part 7 covenant
provisions in the Heritage Act.
The drafting of clause 6 makes it clear that an Order runs with the land.
5.

Equivalent provisions on notice, consultation, registration and tribunal review to Part 7 of the
Heritage Act 2017

As noted above, clause 6 of the Bill was modelled on Division 6 of Part 10, not Part 7 of the Heritage
Act, and the Orders provided for by clause 6 are intended to operate differently from the covenant
provisions of the Heritage Act. Division 6 of Part 10 of the Heritage Act does not contain a notification
requirement. Nor does it provide for notice, consultation, registration and tribunal review.
Administrative arrangements will be made to ensure that appropriate notification takes place.
Charter issues – rights of criminal defendants
The committee has also requested further information as to whether or not clause 6 of the Bill imposes
a criminal penalty for the purposes of the Charter and, if so, whether or not clause 6 is compatible
with the Charter rights of criminal defendants in sections 24(1), 25(4), 26 and 27(2) of the Charter.
Clause 6 of the Bill provides for the making of Orders which should not be characterised as criminal
penalties for Charter purposes.
The Bill expressly recognises that section 126 of the PE Act imposes criminal sanctions in relation to
the unlawful demolition of a heritage building. Clause 6 does not seek to further punish landowners
for their conduct. Rather it seeks to mitigate the loss associated with the demolition of the heritage
building by applying planning controls to the land upon which the heritage building was situated. For
example, an Order made in relation to land on which a heritage building was unlawfully demolished
may specify planning controls that would have otherwise applied to the land had the heritage building
not been demolished.
It is not considered that sections 24(1), 25(4), 26 and 27(2) of the Charter are relevant to the operation
of Orders made pursuant to clause 6 of the Bill.

Regards
Tina

Our ref: 20114559

Mr Mark Gepp
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament House, Spring Street
EAST MELBOURNE VIC 3002
By email: helen.mason@parliament.vic.gov.au

Dear Mr Gepp
Thank you for your letter dated 12 November 2020 regarding the Spent Convictions Bill 2020 (the
Bill). I have had the honour of being appointed Victoria’s new Attorney-General and I am responding
to you in this capacity. In your letter you request further information regarding Charter of Human
Rights and Responsibilities Act 2006 (Charter) issues raised by the Scrutiny of Acts and Regulations
Committee (the Committee) in relation to the Bill.
Please find below further information as requested in your letter responding to the issues identified
by the Committee.
Requests for, disclosures of and consideration of spent convictions
The Committee has sought further information as to whether or not requests for, disclosure of and
consideration of a person’s spent convictions is permitted where a statute permits or requires an
entity to consider that person’s character or fitness.
There are exemptions available under clause 22 of the Bill for specified government agencies for the
purpose of exercising existing statutory functions. However, the Committee has also noted that other
clauses in the Bill, namely 23(1) and 28, are subject to exceptions for ‘lawful authority’ and where
‘necessary to comply with, or is authorised by, a provision of…an Act’, respectively. The Committee
noted that these clauses may have the effect to permit requests for, disclosure of and consideration
of a person’s spent convictions where a statute (other than those specifically prescribed in clause 22)
requires or permits an entity to consider that person’s character or fitness.
Response
Clause 20 of the Act provides that, subject to Part 3 of the Bill, a spent conviction does not form part
of a person’s criminal record. Clause 3 defines ‘criminal record’ to mean a document produced to a
law enforcement agency that sets out all convictions of the person. Spent convictions, therefore, will
not be recorded on a Police Record Check, unless the disclosure is permitted under clauses 21 and 22

.

for exempt entities. Absent these exceptions, any Police Record Check requested after the
commencement of the Bill for the purpose of assessing whether a person was a fit and proper person
will not contain a record of that person’s spent convictions, except in limited circumstances.
To the extent that clause 23(1) and clause 28 permit requests for, disclosure of and consideration of
spent convictions in determination of a person’s fitness and character, I am satisfied that this is
consistent with the intent of the Bill as a whole. The Bill provides that exempt agencies in clause 22
can consider a person’s spent conviction information in performance of various statutory functions.
These exemptions are limited, in the most part, to agencies whose legislation requires consideration
of criminal records or certain criminal offences in making certain risk assessments. Disclosure and by
extension, consideration of spent convictions to non-exempt agencies (for a fitness and character
test) will only occur where provisions in other Acts specify that a criminal record is necessary for
consideration of that person’s fitness and character, consistent with existing exemptions within the
Bill.
Offence to disclose a spent conviction
The Committee has sought further information as to whether or not clause 23(1), to the extent that
it applies to disclosure of private, non-commercial records, is compatible with the right to freedom of
expression in the Charter. The Committee have observed that the interpretation of clause 23(1) may
be to bar anyone who has access to records of convictions from disclosing a spent conviction to
anyone else, other than where the information is publicly available and disclosed in accordance with
established procedures.
The Committee note that the other Australian spent convictions schemes have alternative
approaches to this issue, with some schemes barring anyone from disclosing a spent conviction,
whilst some other schemes have a specific bar on disclosure in cases of a person carrying on a
business that provides information about convictions for offences.
Response
Clause 23(1) of the Bill aims to protect the rights and reputation of persons who have been convicted
of minor offences by creating an offence for unlawful disclosure of spent conviction information. The
Bill seeks to achieve this purpose by seeking to diminish the negative impacts associated with having
a criminal record on persons convicted of minor offences.
As the Committee has identified, this clause can also be interpreted as having the effect of barring
the disclosure of private, non-commercial records of convictions. This assumes no other ‘lawful
authority’ exists, that the person concerned has not consented to the information being disclosed,
that the defence of taking ‘all reasonable steps’ in clause 23(2) is not available, and that the
disclosure does not fall under the circumstances in clause 21, pertaining to law enforcement
agencies, or clause 22, pertaining to specified bodies.
I am satisfied that clause 23(1) is compatible with the right to freedom of expression in section 15 of
the Charter. Section 15(2) provides that every person has the right to freedom of expression which
includes the freedom to seek, receive and impart information and ideas of all kinds. However, this

.

right is not absolute, and may be subject, under section 15(3), to lawful restrictions reasonably
necessary, relevantly, to respect the rights and reputation of other persons (emphasis added). The
restriction on disclosure of private, non-commercial records in the Bill is reasonably necessary to
respect the rights and reputations of people who have had their criminal record information
protected under the Bill.
Importantly, it has been held that ‘reasonably necessary’ does not always mean essential or
unavoidable, but may instead involve an evaluation of competing interests akin to a proportionality
test1. In assessing the competing interests of freedom of expression and the protection of an
individual’s criminal history information, I am satisfied that the importance of the latter protection
outweighs the right to freely disclose this information. Furthermore, the restrictions in section 15
complement and inform the general limitation provision on a human right in section 7 of the
Charter2.
Consequently, I am satisfied that the limitation imposed by clause 23(1) on the freedom of
expression is a proportionate and justifiable limitation for the purposes of section 7(2) of the Charter.
I trust this information has been of assistance to the Committee. Should you require any further
information, please contact Josh Smith, Deputy Secretary, Aboriginal Justice at the Department of
Justice and Community Safety on 0409 975 507 or Josh.Smith@justice.vic.gov.au.
Yours sincerely

Jaclyn Symes MP
Attorney-General
Minister for Resources
17 / 02 / 2021

1

Hogan v Hinch (2011) 243 CLR 503; [2011] HCA 4 [72] (Gummow, Hayne, Heydon, Crennan, Kiefel
and Bell JJ), see also Noone v Operation Smile (Australia) (2012) 35 VR 569; [2012] VSCA 91 [156]–
[157] (Nettle JA); McDonald v Legal Services Commissioner (No 2) [2017] VSC 89 [43].
2 McDonald v Legal Services Commissioner (No 2) [2017] VSC 89 [32]

.

Mark Gepp MP
Chairperson, Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
MELBOURNE VIC 3002
Dear Mr Gepp,
State Taxation Acts Amendment Bill 2020 (‘Bill’)
I refer to your letter dated 14 December 2020, in which the Scrutiny of Acts and Regulations
Committee (SARC) sought further information about the compatibility of Clause 13 of the Bill with
section 20 of the Charter, which provides a right not to be deprived of property otherwise than in
accordance with the law.
The Bill passed both Houses of Parliament and received Royal Assent on 15 December 2020,
becoming the State Taxation Acts Amendment Act 2020 (Act).
Section 13 of the Act amended the existing rate of livestock duty for sheep and goats, which is
determined in accordance with the rate set out in section 245 of the Duties Act 2000 (Duties Act).
Section 245 of the Duties Act, as amended by section 13 of the Act, is a valid law. To the extent
that the provision affects natural persons, it does not limit section 20 of the Charter.

Yours sincerely

TIM PALLAS MP
Treasurer
28/02/2021

Report on Subordinate Legislation
SR No. 107 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020
The Committee received correspondence from the Minister in relation to the above subordinate
legislation.
The Committee thanks the Minister for the attached information.
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23 November 2020
The Hon. Jaala Pulford
Minister for Small Business
Level 16, 121 Exhibition Street
Melbourne VIC 3000
By email:

jaala.pulford@parliament.vic.gov.au

Attention:

jarrod.dobson@minstaff.vic.gov.au

Dear Minister
SR No. 107/2020 - COVID-19 Omnibus (Emergency Measures) (Commercial Leases and
Licences) Miscellaneous Amendment Regulations 2020
The Regulation Review Subcommittee (the Subcommittee) considered the COVID-19 Omnibus
(Emergency Measures) (Commercial Leases and Licences) Miscellaneous Amendment Regulations
2020 (the Regulations). The Regulations have not yet been approved by the Subcommittee.
Compatibility with human rights
Regulation 16 inserted new Division 1A into the COVID-19 Omnibus (Emergency Measures)
(Commercial Leases and Licences) Regulations 2020 (the Principal Regulations). Division 1A provides
for the Small Business Commission to make binding orders on rent relief and deferral in eligible
commercial tenancies. Division 1A includes new Regulation 21D, which provides the following:
The Small Business Commission must not hold any form of hearing for an application for a
binding order.
New Regulation 21N provides similarly for an application to amend or revoke a binding order.
The human rights certificate issued under section 12A of the Subordinate Legislation Act 1994
addressed new Regulations 21D and 21N as follows:
The Regulations also provide that in determining whether or not to make a binding order under
new regulation 21E, the Small Business Commission is not permitted to conduct any form of
hearing. This may affect the right to a fair hearing before the Commission. However, under new
regulations 21A and 218, landlords and tenants can make written submissions and provide
information to the Commission in relation to an application for a binding order. Further, under
new Division lC, a person may apply to VCAT for review of the Commission's decision with
regard to a binding order, and VCAT are not subject to the restrictions on hearing submissions
or holding a hearing. Taking into account the process as a whole, I do not consider the right to
a fair hearing is limited by regulation 21C.
However, the Subcommittee is of the view that there may be exceptional circumstances – e.g. where
a brief hearing would permit a binding order application to be determined expeditiously – where the
Small Business Commission’s inability to hold a hearing will deny an applicant or respondent his or her
right to have civil proceedings determined after a fair and public hearing.

The Subcommittee also noted the recent information provided by the Hon. Melissa Horne to the
Scrutiny of Acts and Regulations Committee regarding the COVID-19 Commercial and Residential
Tenancies Legislation Amendment (Extension) Act 2020, published in the Alert Digest No. 11 of 2020
(see, page 23), which advised that Charter section 6(2)(b) obliges the Small Business Commission to
comply with the right to a fair hearing in Charter section 24(1).
Request for information
The Subcommittee request further information as to whether or not new Regulations 21D and 21N
override the Small Business Commission’s obligations under the Charter’s section 6(2)(b), such as an
obligation that may arise to hold a hearing ahead of determining a binding order.
The Subcommittee would appreciate your response by no later than Monday 21 December 2020.
Please contact Ms Lauren Cook, the Subcommitee’s senior research officer, in the first instance if you
require any further information.
Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

CMIN-2-21-7552

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002

Dear Mr Gepp

Thank you for your letter dated 23 November 2020 concerning the SR No. 107/2020 COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020 (Regulations), which were made on 29
September 2020. I apologise for the delay in responding.
The Regulation Review Subcommittee sought further information as to whether or not new
regulations 21D and 21N override the Small Business Commission’s (the Commission)
obligations under the Charter of Human Rights and Responsibilities Act 2006 (the Charter)
section 6(2)(b), such as an obligation that may arise to hold a hearing ahead of determining a
binding order. I note the Subcommittee’s view that there may be exceptional circumstances
where the Commission’s inability to hold a hearing would deny an applicant or respondent
their right to have civil proceedings determined after a fair and public hearing.
In my view, the Commission can meet its obligations regarding the right to a fair hearing in
the binding order process by virtue of provisions which permit landlords and tenants to make
submissions and provide written applications. The Commission cannot make a binding order
under regulation 21E unless satisfied that it is fair and reasonable in all the circumstances to
do so. Accordingly, and for the reasons set out below, it is my view that regulations 21D and
21N do not override the Commission’s obligations under section 6(2)(b) of the Charter.
While regulation 21D provides that the Commission must not hold a hearing in respect of an
application for binding order, regulations 21A and 21B permit landlords and tenants to make
written submissions and provide information to the Commission in relation to an application
for a binding order. Similarly, while regulation 21N provides that the Commission must not
hold a hearing in respect of an application to amend a binding order, regulations 21I and 21L
permit the parties to make submission in respect of that application. An application can only
be made for a binding order after the Commission has certified under regulation 20A that
mediation has failed or is unlikely to resolve the dispute. In addition, the Commission may
request further information from either party under regulation 21C and 21M. In combination,
we consider that these provisions enable the Commission to afford a right to a fair hearing
where it is required to do so.

For completeness I am advised that the Commission has not yet received a valid application
for a binding order, and so has not made any binding orders. Further to the rights accorded
to a person at the binding order stage, I note that eligible lease disputes may be determined
by VCAT or a court due to the operation of Division 1C and 2 of Part 6 of the COVID-19
Omnibus (Emergency Measures) (Commercial Leases and Licences) Regulations 2020.
I trust that this information has assisted in answering the Subcommittee’s concerns.
Yours sincerely

Hon Jaala Pulford MP
Minister for Small Business
15/02/2021
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Education and Training Reform Amendment (Miscellaneous) Bill 2020
Industrial Relations Legislation Amendment Bill 2021
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters)Act 2020
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
1
3
3
4 of 2020, 2
2, 3
1
2
8 of 2020
11 of 2020, 3
13 of 2020, 3
1

SUBORDINATE LEGISLATION
SR No. 107 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020

3
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
(iii)

11 of 2020
9 of 2020, 3

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
4 of 2020, 2
2, 3
8 of 2020
2
11 of 2020, 3
13 of 2020, 3
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

North East Link Act 2020

Treasurer

17‐03‐20
04‐02‐2139

4 of 2020
2 of 2021

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02‐06‐20
09‐02‐2140

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16‐09‐20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14‐10‐20
23‐02‐21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12‐11‐20

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

12‐11‐20
17‐02‐21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney‐General

13‐12‐20
03‐02‐21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13‐12‐20
28‐02‐21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16‐02‐21
01‐03‐21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16‐02‐21

2 of 2021

39
40

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
1 March 2021
Statutory Rules Series 2020
No. 107 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Miscellaneous
Amendments Regulations 2020
No. 116 – Local Government (Governance and Integrity) Regulations 2020
No. 118 – COVID‐19 Omnibus (Emergency Measures) (Integrity Entities) Amendment Regulations 2020
No. 120 – COVID‐19 Omnibus (Emergency Measures) (Criminal Proceedings and Other Matters) and
(Integrity Entities) Amendment Regulations 2020
No. 128 – Alpine Resorts (Management) Regulations 2020
No. 130 – Water (Tagged Water Allocations) Interim Regulations 2020
No. 131– Supreme Court (Chapter II Order 14 Objections Amendment) Rules 2020
No. 132 – Public Health and Wellbeing (Prescribed Accommodation) Regulations 2020
No. 133 – Cladding Safety Victoria Regulations 2020
No. 134 – Criminal Procedure Regulations 2020
No. 135 – Child Wellbeing and Safety (Information Sharing) Amendment Regulations 2020
No. 136 – Electricity Safety (Registration and Licensing) Regulations 2020
No. 137 – National Parks Amendment (Safety) Regulations 2020
No. 138 – Service Victoria (Transfer of Disability Service Safeguards Functions) Regulations 2020
No. 139 – Family Violence Protection (Information Sharing and Risk Management) Amendment
Regulations 2020
No. 140 – Dangerous Goods (Storage and Handling) Amendment Regulations 2020
No. 141 – Occupational Health and Safety Amendment Regulations 2020
No. 142 – Victorian Energy Efficiency Target Amendment (Shortfall Penalty Rates) Regulations 2020
No. 143 – Education and Training Reform Amendment (COVID‐19 Emergency Measures Extension)
Regulations 2020
No. 144 – Climate Change Amendment Regulations 2020
No. 145 – Subordinate Legislation (Legislative Instruments) Amendment Regulations 2020
No. 146 – Commercial Passenger Vehicle Industry Miscellaneous Amendment Regulations 2020
No. 147 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences) Amendment
Regulations 2020
No. 148 – Wildlife (Game) Amendment Regulations 2020
No. 149 – Public Health and Wellbeing (Quarantine Fees) Regulations 2020
Legislative Instruments
Code for the Disabled Persons Parking Scheme
Determination of Objectives to Minimise Salinity Impacts from Irrigation in High Salinity Impact Zones
2021
Determination of Salinity Impact Zones and Salinity Impact Charges 2021
Electricity Safety Exemptions Order 2020
Order Declaring a Designated Area ‐ Colac
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Order Declaring a Designated Area ‐ Footscray
Order Declaring a Designated Area ‐ Mildura
Order Declaring a Designated Area ‐ Mornington
Order Declaring a Designated Area ‐ Sunshine
Order in Council ‐ Revision of Animal Welfare Codes of Practice
Specification of Vehicle Fees and Charges for Overdimensional Vehicles Crossing Tracks
Specification of Vehicle Limits for Overdimensional Vehicles Crossing Tracks

36

