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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Road Safety Legislation Amendment Bill 2022
Member
Portfolio

Hon Ben Carroll MP
Roads and Road Safety

Introduction Date
Second Reading Date

22 March 2022
23 March 2022

Summary
The Bill amends the Road Safety Act 1986 and the Transport Accident Act 1986. It makes further
provision in relation to:

evidentiary matters relating to offences detected by road safety cameras;



the suspension of driver licences and learner permits and the disqualification of persons from
obtaining a driver licence or learner permit;



the payments of benefits under the Transport Accident Act 1986.1

Part 2 – Amendment of Road Safety Act 1986
Part 2 amends the Road Safety Act 1986 to facilitate enforcement of distracted driving and seatbelt
wearing offences by giving evidential status to images from new types of road safety cameras. It inserts
new sections 80B to 80D to prescribe various matters in relation to portable devices and wearing of
seatbelts by prescribed road safety cameras as evidence for various offences. Notice of exemptions
must be given 28 days before the hearing. [3,4] Note the Second Reading Speech:The new cameras will detect persons not wearing seatbelts and drivers using portable devices when
driving… The technology uses an artificial intelligence-enabled camera system to capture highresolution images of passing vehicles in all traffic and weather conditions – day and night… Images that
are deemed likely to contain a portable device offence are then verified by appropriately trained
personnel. If an offence is detected and verified, then an infringement notice is issued to the registered
owner of the vehicle. As with other camera-detected road safety offences, drivers will have options to
seek a review of any fine issued by the new cameras, have the matter determined in court or nominate
another person as the driver of the vehicle if the registered owner was not the driver when the offence
was committed.
The amendments in the Bill anticipate Victoria adopting recently agreed national reforms to the
Australian Road Rules. Reforms include extending the scope of the rule from mobile phones to all
portable devices; removal of the defence of passing the portable device to a passenger; and specifying
that resting the portable device on the driver’s body is an offence.
Adoption of the Australian Road Rule reforms will be implemented by amendments to regulations made
under the Road Safety Act 1986. These amendments are being prepared in parallel to Parliamentary
consideration of the Bill. Subject to the enactment of the Bill and commencement of the new laws, the
automated camera enforcement system is planned to commence in early 2023. While camera
operations are proposed to start in early 2023, it is planned that there will be a three-month period
whereby warning letters will be issued instead of fines. Both before and during this period there will be
1

Note the Second Reading Speech:- ‘The primary objective of the Bill is to support the delivery of the Road Safety Strategy
and the Government’s aim of reducing the road toll by 50 per cent by 2030 through the following measures: • Enabling
better enforcement of distracted driving and seatbelt wearing offences by giving evidential status to images from new
types of road safety cameras; and • Adding to the list of serious offences that Victoria Police may use to trigger
immediate licence suspension and disqualification when charges are laid under the Road Safety Act 1986. The Bill is
also intended to improve and make the transport accident scheme fairer by making various amendments to address
identified anomalies in the Transport Accident Act 1986.’
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extensive communications campaign informing all Victorian motorists about the deployment of the new
technology and the commencement of their operation.

It expands the definition of relevant offence in section 85I(4)2 to include additional offences. (This
includes the offence of manslaughter and dangerous driving causing death.) [8] If a person is charged
with particular specified offences, a senior police officer by written notice may suspend the driver
licence or learner permit at any time on or after the charge-sheet is given to the person. (The
suspension will apply until the charge has been determined.) [9-14] It inserts new section 85ZA which
makes further provision for a person who is a non-Victorian licence or permit holder is charged for
immediate disqualification if charged with various offences. [15-17] It amends the regulation making
powers in item 49C of Schedule 2 to provide for regulations to made in relation to the manner in which
images or messages produced by devices, systems or processes can be disclosed, shared, destroyed or
used. [18]
Part 3 – Amendment of Transport Accident Act 1986
Part 3 improves the operational efficiency of the Victorian transport accident scheme by expanding
entitlement to benefits for claimants and their supporting family members and ensuring consistency
for claimants. [20] The definition of dependent child is amended to extend the definition from a child
who is under the age of 16 years to a child who is under 18 years. The definition of immediate family
is also extended to include grandchild. [20,31,32] It clarifies the operation of various provisions. [2123] It broadens the circumstances in which a person is not entitled to compensation under the
Act. [24,30] Note the Second Reading Speech:Part 3 of the Bill specifies amendments to the Transport Accident Act 1986 that will: …
•

Deprive a person from receiving dependency benefits, if they caused the death of their partner or
parent in a transport accident and are convicted of murder, manslaughter, culpable driving causing
death or dangerous driving causing death under the Crimes Act 1958;

•

Deprive a person who is injured in a transport accident from receiving compensation from TAC
(apart from medical and like benefits) if the person is convicted of child homicide under the Crimes
Act 1958 because of their use of a motor vehicle in that incident (in addition to the currently
included offences of murder, manslaughter and dangerous or culpable driving causing death)

It increases loss of earning payments from 60% to 80% and from 80% to 100% in certain
circumstances. [25-27,28] It creates a new category of persons the Commission is liable to indemnify.
It includes any person in respect of any liability for an injury or death of a pedal cyclist caused by or
arising out of a collision in Victoria between a pedal cycle being ridden by the pedal cyclist and the
door of a registered motor vehicle being opened or that has been opened by the person. It also makes
provision for transport accidents involving unidentified or unindemnified vehicles. [33,34,35,36] It
amends section 131 and makes further provision for the disclosure of information except in
accordance with section 131 and retains the existing penalty of 10 penalty units. [38] It inserts new
Division 14 of Part 11 which contains saving and transitional provisions. [39]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

2

2

Section 85I provides for immediate licence or permit suspension for certain offences. Relevant offence means— (a) an
offence of murder or attempted murder; or (b) an offence against section 15A, 15B, 16, 17 or 18 of the Crimes Act 1958.
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Transport Legislation Amendment (Port Reforms and Other
Matters) Bill 2022
Member
Portfolio

Hon Melissa Horne MP
Ports and Freight

Introduction Date
Second Reading Date

22 March 2022
23 March 2022

Summary
The Bill amends various Transport Acts in relation to Ports Victoria. It:

Amends the Transport Integration Act 2010 to establish Ports Victoria and abolish the Victorian
Ports Corporation (Melbourne) and confer functions, powers and impose duties on Ports Victoria
that were previously those of the Victorian Ports Corporation (Melbourne) and the Victorian
Regional Channels Authority;



Amends the Port Management Act 1995 and the Marine Safety Act 2010 to make consequential
amendments in relation to the establishment of Ports Victoria and provide for the licensing of
towage and pilotage services;



Amends the Rail Management Act 1996 to make miscellaneous amendments to improve its
operation;



Amends the Transport (Safety Schemes Compliance and Enforcement) Act 2014 to make
amendments relating to harbour masters. Note the Second Reading Speech:Over $26 billion of exports pass through Victoria’s commercial ports annually. With freight volumes
expected to more than double over the next thirty years, our ports’ safe and efficient operation remains
key to our state’s economic growth.
The Government has recognised the importance of getting the governance and regulatory settings right.
We have had an independent review. We have accepted all 63 recommendations and published our
response. Importantly, we have already implemented the main recommendation – to establish Ports
Victoria…
Specifically, the Bill:
•

Embeds the establishment of Ports Victoria in legislation and provides for the abolition of the
Victorian Ports Corporation (Melbourne) and the Victorian Regional Channels Authority;

•

Adapts the charter of Ports Victoria to implement specific recommendations made as an outcome
of the review;

•

Implements review recommendations in relation to local ports, Port Development Strategies and
regulatory arrangements relating to harbour masters, towage and pilotage; and

•

Changes the Port of Hastings Development Authority’s name and object to reflect its current role,
and likely future function, in the Victorian port system.

Part 2 – Amendment of Transport Integration Act 2010
It inserts various definitions. [3-6] It sets out the main objects and functions of Ports Victoria and
continues Ports Victoria as a sector transport agency. It is a public entity. Its responsibilities include
the management and development of land and the provision of navigational control and safety
services. [5] It makes various consequential amendments to repeal references to the ‘Victorian Ports
Corporation (Melbourne)’ and the ‘Port of Hastings Development Authority‘ and substitute ‘Ports
Victoria’ and the ‘Port of Hastings Corporation’ where appropriate. [10,16,17,18] It inserts a new Part
13 which contains transitional and other amendments. [13] It inserts new section 133E(1)(la) which
contains an additional function of Ports Victoria to license pilotage services in accordance with the Port
Management Act 1995. [14] It makes various amendments so that the Port of Hastings Corporation
4
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performs the functions of the old Port of Hastings Development Authority. [16-23] The Treasurer may
direct the board of the Port of Hastings Corporation to perform functions that the Minister considers
in the public interest but which may cause the Port of Hastings Corporation financial detriment.3 [23]
Note the Second Reading Speech:- ‘New section 133F provides the Minister with a specific directions
power that can be used to expand or limit the functions to be performed by Ports Victoria subject to
consideration by the Minister as to what is in the public interest. If Ports Victoria suffers financial
detriment due to a direction to perform or not perform a function, then Ports Victoria may be
reimbursed by the state from the Consolidated Fund.’
Division 4 of Part 2 contains provisions relating to Transport Restructuring Orders and provides for the
transfer of employees.4 [24-26] Division 5 makes miscellaneous amendments. It sets out the liability
of the Secretary to pay compensation for loss or expense as consequence of entering land.
Compensation claims for land compulsorily acquired must be dealt with in accordance with the
processes under the Land Acquisition and Compensation Act 1986. [27,28] It amends section 125(1)(e)
of the Transport Integration Act 2010 to enable VicTrack to grant licenses as well as leases over
temporarily or permanently reserved land.5 [29]
Part 3 – Amendment of Port Management Act 1995
Part 3 provides generally for amendments in relation to towage, pilotage, local ports and harbour
masters. [32] Note the Explanatory memorandum:In relation to towage, Division 1 of Part 3 of the Bill replaces the current notification scheme with a new
licensing scheme, applicable to all commercial trading ports, which requires towage services providers
to be licensed by Ports Victoria before they can provide towage services. In relation to pilotage,
Division 2 of Part 3 of the Bill introduces a licensing scheme which requires pilotage services providers
to be licensed by Ports Victoria before they can be registered as pilotage services providers under the
Marine Safety Act 2010.

It inserts Part 4A which provides for the regulation of provision of towage services. It replaces the
current notification scheme with a new licensing scheme, applicable to all commercial trading ports in
Victoria. Determinations which sets out requirements (eg: minimum number of towage vessels
required to be provided by licensed towage services during a determination period) and standards (eg:
standards specified for the emergency response capabilities including fire fighting capabilities) must
be published in the Government Gazette. [32] A person may apply to Ports Victoria for the issue of a
towage service licence. (See new section 73G) Division 9 of new Part 4A provides for internal and VCAT
review of various decisions of Ports Victoria in relation to licences. (See new sections 73W to 73ZA.)
Ports Victoria must keep a register of towage service licences. (See new Division 10)
It inserts new Part 4B which establishes a new licensing scheme for pilotage services providers in
required waters. [33] A person may apply to Ports Victoria for the issue of a pilotage services licence.
(See new section 73ZG) Ports Victoria may determine Standards which must be published on its
3

4

5

Note the Explanatory memorandum:- ‘Clause 23 amends section 141V of the Transport Integration Act 2010 (which
contains provisions relating to public interest functions and related matters) so that references to the Port of Hastings
Development Authority are taken to be a reference to the Port of Hastings Corporation, reflecting the change of name
made by the Bill.’
Note the Explanatory memorandum:- ‘Transport Restructuring Orders are made under Division 1 of Part 4B of the
Transport Integration Act 2010 and must specify certain matters. They may, among other things, confer all of the duties,
functions and powers under transport legislation (as defined in the Transport Integration Act 2010) of a sector transport
agency on the Secretary or another sector transport agency. If all of the agency's duties, functions and powers under
transport legislation are so conferred, the first sector transport agency is divested of those duties, functions and powers
but continues to exist until abolished by legislation.’
Note the Explanatory memorandum:- ‘An express provision is needed to facilitate this because section 8 of the Crown
Land (Reserves) Act 1978 provides that any land which has been reserved either temporarily or permanently under
section 4 of that Act shall not (except as authorised by the that Act or any other Act) be sold, leased or licensed unless
the reservation of that land has been revoked.’
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internet site. Division 5 of new Part 4B provides for internal and VCAT review of various decisions of
Ports Victoria in relation to licences. (See new section 73ZL to 73ZP) Ports Victoria must keep a register
of pilotage services licences. (See new Division 6) Division 3 contains a number of consequential
amendments arising from the substantive Ports Victoria related amendment made by the Bill. It
substitutes and omits references where appropriate. [34-59] Note the Explanatory memorandum: ‘The
effect of the amendments is that Ports Victoria is a channel operator in respect of channels for port of
Melbourne waters. In the case of any other port waters, the channel operator is the person who
manages channels in those waters under an agreement with Ports Victoria.’
It sets out the general powers of port managers. [62] The Minister may direct or authorise a port
manager of a local port to provide a particular or class of port service or navigation or marine service
outside the port lands or waters of its local port. A port manager may charge for carrying out services
outside its local port. [63,64] The Minister by Order published in the Government Gazette declare that
a specified entity is the relevant port authority for a specified commercial trading port. [66] It inserts
new Part 18 which contains transitional provisions. Regulatory impact statements and section 6
consultation certificates under the Subordinate Legislation Act 1994 are not required for the making
of transitional regulations.6 The Charter applies to regulations made under these provisions. [67]
Part 4 – Amendment of Marine Safety Act 2010 – Part 5 – Amendment of Rail Management Act 1996
– Part 6 – Amendment of Tourist and Heritage Railway Act 2010 – Part 7 – Amendment of Transport
(Safety Schemes Compliance and Enforcement) Act 2014 – Part 8 – Amendment of other Acts – Part 9
– Repeal of the Act
Part 4 provides generally for amendments in relation to harbour masters and pilotage services. It
provides for the conferral of duties, functions or powers of the Victorian Ports Corporation
(Melbourne) and the Victorian Regional Channels Authority on Ports Victoria. [68] Harbour masters
may give oral directions as well as written directions to pilots. Published directions must be readily
accessible to users of the port. [70] It amends and substitutes various references where
appropriate. [73-76] It clarifies the operation of the financial year with respect to specified maximum
prices for rail transport services. [77,78,79] It clarifies the operation of prescribed fees with respect to
an application made by a tourist and heritage railway operator to be included in the Tourist and
Heritage Railway Group Register. [82] Part 7 makes consequential amendments to provisions that
enable Ports Victoria to request that the Safety Director impose a condition on a harbour master
licence. [83-84] Part 8 provides for consequential amendments to various Acts due to the continuation
of Ports Victoria and the change in name of the Port of Hastings Development Authority to the Port of
Hastings Corporation. (It applies provisions relating to financial obligations to Ports Victoria.) [85-97]

Comments under the PCA
Broad delegation power –– (Section 17(a)(vi), PCA)
Clause 30 amends section 178(1) of the Transport Integration Act 2010 which provides for a delegation
power by the Director of Transport Safety. Section 178 is set out:(1)

The Director, Transport Safety by instrument may delegate any power, duty or function of the
Director, Transport Safety conferred or imposed by or under this Act, the Marine Safety Act 2010,
the Bus Safety Act 2009, the Transport (Safety Schemes Compliance and Enforcement) Act 2014 or
any other Act, including, subject to subsection (3) this power of delegation, to—
(a)

6

6

a transport safety officer; or

Note new section 189(6) provides the section is repealed on the second anniversary of the day on which it comes into
operation.
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(b) any employee employed under Part 3 of the Public Administration Act 2004 to enable the
Director, Transport Safety to carry out his or her functions; or

(2)

(3)

(c)

any officer or employee of a port management body, a local port manager or a waterway
manager under the Marine Safety Act 2010; or

(d)

a consultant, contractor or agent engaged by him or her.

A delegation under this section may be made—
(a)

in relation to a person or class of persons specified in the instrument of delegation; or

(b)

in relation to the holder, or the holder from time to time, of an office specified, or of each
office in a class of offices specified, in the instrument of delegation.

A person to whom a power, duty or function has been delegated under subsection (1) may, subject
to and in accordance with the instrument of delegation under subsection (1), by instrument
delegate to another person that power, duty or function.

Clause [30] inserts new subsection (1). New subsection (1) is set out:(1)

The Director, Transport Safety, by instrument, may delegate any power, duty or function of the
Director, Transport Safety conferred or imposed by or under this Act, the Marine Safety Act 2010,
the Bus Safety Act 2009, the Transport (Safety Schemes Compliance and Enforcement) Act 2014 or
any other Act, including, subject to subsection (3), this power of delegation, to any person.

Section 173 sets out the functions of the Director of Transport Safety. Section 173 is set out:(1)

The functions of the Director, Transport Safety are to—
(a)

perform any functions or duties conferred on the Director, Transport Safety by or under—
(i)

the Marine Safety Act 2010, the Marine (Drug, Alcohol and Pollution Control) Act 1988,
the Bus Safety Act 2009, the Transport (Compliance and Miscellaneous) Act 1983, the
Transport (Safety Schemes Compliance and Enforcement) Act 2014, this Act or any other
Act;

(ab) perform any functions or duties conferred on the Director, Transport Safety as a delegate of
the National Regulator by the Marine Safety (Domestic Commercial Vessel) National Law or
the Australian Maritime Safety Authority Act 1990 of the Commonwealth;
(b)

make recommendations to the Minister with respect to—
(i)

the operation, administration and enforcement of the Transport (Safety Schemes
Compliance and Enforcement) Act 2014 and regulations made under that Act;

(iii) regulations made under the Transport (Safety Schemes Compliance and Enforcement)
Act 2014;
(iv) codes of practice that the Minister proposes to approve under Part 8.2 of the Marine
Safety Act 2010 or Part 7 of the Bus Safety Act 2009;
(v)

the operation, administration and enforcement of the Marine Safety Act 2010 and
regulations made under that Act;

(vi) the enforcement of the Marine Safety (Domestic Commercial Vessel) National Law;
(c)

advise and make recommendations to the Minister in respect of matters relating to bus safety
and marine safety in the State and related matters;

(d) investigate and report on bus safety matters and marine safety matters;
(e)

prepare—
(i)

codes of practice, including codes of practice for approval by the Minister under Part 8.2
of the Marine Safety Act 2010 or Part 7 of the Bus Safety Act 2009; and

(ii)

guidelines—
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to provide practical guidance to any person who may be placed under an obligation or duty
by or under a transport safety law;
(f)

provide guidance and information on bus safety matters and marine safety matters;

(g)

promote education and training by—
(i)

devising, in co-operation with educational and other bodies, courses in bus safety and
marine safety; and

(ii)

approving courses in bus safety and marine safety (whether or not devised in cooperation with another body); and

(iii) facilitating access to those courses; and
(iv) initiating or promoting events such as conferences and forums, and the publication of
information, relating to bus safety and marine safety;
(h)

conduct any education or training activity, and approve persons to provide education and
training, relevant to the functions of the Director, Transport Safety;

(i)

collect information and data about, and commission and sponsor research into, bus safety
matters and marine safety matters;

(j)

promote awareness in the bus and marine industry and among the public about bus and
marine safety initiatives;

(k)

develop policy in relation to the administration of bus safety and marine safety regulation.

Section 174 sets out the power of the Director of Transport Safety to investigate. Section 174 is set
out:The Director, Transport Safety has the power to investigate any bus safety matter or marine safety
matter.

The Committee notes the Explanatory memorandum:Clause 30 amends section 178(1) of the Transport Integration Act 2010 to enable the Director, Transport
Safety to delegate any power, duty or function conferred or imposed by or under the Transport
Integration Act 2010, the Marine Safety Act 2010, the Bus Safety Act 2009, the Transport (Safety
Schemes Compliance and Enforcement) Act 2014 or any other Act to any person. The provision is
currently limited by reference to classes of people who may be delegates. The wider power of delegation
is needed to enable the Director, Transport Safety to give delegations to people who are engaged by
third parties, for example in relation to registration of vessels. The power, while wide, is nevertheless
limited in scope because of the nature of the Director, Transport Safety’s functions and powers.

The Committee notes significant powers vested in the Director of Transport Safety pursuant to sections
173 and 174 including the power to investigate and report on bus safety matters and marine safety
matters and the power to perform any functions or duties conferred on the Director, Transport Safety
as a delegate of the National Regulator by the Marine Safety (Domestic Commercial Vessel) National
Law or the Australian Maritime Safety Authority Act 1990 of the Commonwealth. The Committee notes
the amended wide power of delegation. The Committee notes the existing section 178 power of
delegation by the Director of Transport Safety under the specified Acts is specifically limited to those
persons or classes of persons set out from subsections (a) to (d). The Committee notes the amended
broad power of delegation which provides that the Director of Transport Safety may ‘delegate any
power, function or duty... including subject to subsection (3) this power of delegation to any person.’
Subsection (3) provides for subdelegation of a power, duty or function to another person in accordance
with an instrument of delegation under subsection (1). The Committee has over the years sought
additional information in relation to delegation provisions in various Transport Acts.7

7

8

See Scrutiny of Acts and Regulations, Alert Digest No 11 of 2021, Suburban Rail Loop Bill 2021
<https://www.parliament.vic.gov.au/sarc/publications/details/41/284>, Alert Digest No 13 of 2021, ministerial
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The Committee notes the comments provided in the Explanatory memorandum. However given the
width of the delegation provision and the extensive powers and functions which may be delegated
by the Director of Transport Safety to any person, including the power of delegation, the Committee
will write to the Minister seeking additional information in relation to the expected use of the
amended delegation provision.

Charter Issues
Public authorities – Ports Victoria
Summary: The effect of clause 5 is that Ports Victoria may not represent the Crown and must operate
in a commercially sound manner, but may be directed to perform public interest functions. The
Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 5 inserts the following provisions into the Transport Integration Act
2010:
133B Ports Victoria
The sector transport agency Ports Victoria constituted by TRO No. 1/2021 (as in force immediately
before the commencement of this section) is continued under this Act.
133C Ports Victoria not to represent the Crown
Ports Victoria is a public entity, but does not represent the Crown.

TRO No. 1/2021 means ‘the Transport Restructuring Order (Establishment of Ports Victoria) No. 1/2021
dated 16 June 2021 and published in the Government Gazette on 17 June 2021’. Existing cl 8 of TRO
No. 1/2021 is to the same effect as new section 133C.
The Committee also notes that new sub-section 133EE(3) and (4) provide:
(3)

It is not a function of Ports Victoria to develop strategic or regulatory policy…

(4)

In performing the functions conferred on it, Ports Victoria must—
(a)

carry out its functions consistently with State policies and strategies for the development of
the Victorian port and freight networks; and

(b)

to the extent that it is possible to do so consistently with paragraph (a), operate in a
commercially sound manner…

However, new sub-section 133F(1) provides:
The Minister, with the approval of the Treasurer, may direct the board of Ports Victoria—
(a)

to perform certain functions that the Minister considers to be in the public interest but that may
cause Ports Victoria to suffer financial detriment; or

(b) to cease to perform functions of a kind referred to in paragraph (a); or
(c)

to cease to perform certain functions that the Minister considers not to be in the public interest.

response Suburban Rail Loop Bill 2021 <https://www.parliament.vic.gov.au/sarc/publications/details/41/287>,
Alert
Digest
No
1
of
2010,
Transport
Integration
Bill
2009
<https://www.parliament.vic.gov.au/sarc/publications/details/41/200> and Alert Digest No 3 of 2010, ministerial
response Transport Integration Bill 2009 <https://www.parliament.vic.gov.au/sarc/publications/details/41/199>.
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The Committee observes that the effect of clause 5 is that Ports Victoria may not represent the
Crown and must operate in a commercially sound manner, but may be directed to perform public
interest functions.
Charter analysis
The Committee notes that the notes to TRO No. 1/2021 explain:
(4)

Because Ports Victoria is a public entity within the meaning of the Public Administration Act 2004,
Divisions 2 and 3 of Part 5 of that Act apply to Ports Victoria.

(6)

Because the provision is applied to Ports Victoria by this Order, Ports Victoria assumes various
capacities in place of the Victorian Ports Corporation (Melbourne) and the Victorian Regional
Channels Authority. For example, Ports Victoria is, amongst other things –
a.

a public sector body under the Public Administration Act 2004 (in addition to being a public
entity within the meaning of that Act);

b.

an agency and a prescribed authority under the Freedom of Information Act 1982;

c.

a public sector agency under the Privacy and Data Protection Act 2014;

d.

a public sector agency under the Health Records Act 2001;

e.

a public body under the Financial Management Act 1994;

f.

a public body under the Project Development and Construction Management Act 1994;

g.

a defined entity under the Gender Equality Act 2020;

h.

a public body under the Public Interest Disclosures Act 2012;

i.

a public office under the Public Records Act 1973;

j.

a port management body under the Marine Safety Act 2010;

k.

a port manager under the Port Management Act 1995;

l.

a channel operator under the Port Management Act 1995;

m.

a designated State port entity under the Port Management Act 1995;

n.

a port management body under the Marine (Drug, Alcohol and Pollution Control) Act 1988;
and

o.

a control agency and a support agency under the Emergency Management Act 2013.

The Committee observes that the Bill, Statement of Compatibility and TRO No. 1/2021 may not
expressly address whether or not Ports Victoria is a public authority under the Charter.
The Committee notes that Charter s. 4(1) provides that, ‘[f]or the purposes of the Charter, a public
authority is’:
(a)

a public official within the meaning of the Public Administration Act 2004; or

(b)

an entity established by a statutory provision that has functions of a public nature; or

(c)

an entity whose functions are or include functions of a public nature, when it is exercising those
functions on behalf of the State or a public authority (whether under contract or otherwise)…

The Committee observes that the effect of new sections 133B, 133C and 133E may be that Ports
Victoria may:


8

10

for the purposes of Charter s. 4(1)(a), not be a ‘public official’ (although its director and
employees may be.8)

Public Administration Act 2004, s. 4(1) (‘public official’, para (a) & (e)).

Alert Digest No. 5 of 2022



for the purposes of Charter s. 4(1)(b), be ‘established by’ TRO No. 1/2021.9



for the purposes of Charters ss. 4(1)(b) & (c), have some functions that are not ‘of a public
nature’10



for the purposes of Charter s. 4(1)(c), not exercise some of its functions ‘on behalf of the State or
a public authority’.

Conclusion
The Committee will write to the Minister seeking further information as to whether or not (and in
respect of which of its functions) Ports Victoria is a public authority under the Charter.

9

10

The Committee observes that, although TRO No. 1/2021 may not be an Act, statutory rule or a legislative instrument,
it may nevertheless be ‘a statutory provision’ under Charter s. 4(1): see Charter s. 3(1) (‘statutory provision’);
Subordinate Legislation (Legislative Instruments) Regulations 2021, Schedule 1, clause 109.1; Interpretation of
Legislation Act 1984, s. 38 (‘subordinate instrument’, sub-para (b)(i))).
See Charter sub-ss. 4(2), (3) & (5).
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Wildlife Amendment (Duck Hunting) Bill 2022
Member
Jeff Bourman MP
Private Member’s Bill

Introduction Date
Second Reading Date

9 March 2022
23 March 2022

Summary
The Bill amends the Wildlife Act 1975 to improve the operation of the Act with respect to duck hunting.
Note the Statement of Compatibility:The Bill seeks to make amendments to two sections in the Wildlife Act 1975 and consequential
amendments to other relevant sections, and to the Regulations within … that Act, to provide for
increased protections of attendees to the annual duck hunting season and, to ensure a reasonable
timeframe is set out for any Ministerial Notice announcements of modifications to the annual duck
hunting season arrangements and the opening of the season.

Clause 2 is the commencement provision. [2] It amends section 58D to increase the distance from 10
metres to 100 metres, being the distance during an open season for duck, a person must not approach
a person who is carrying a firearm or hunting in a specified hunting area. [3] It amends section 86 to
provide that notices made by the Minister in respect of taking, destroying or hunting of game that is
waterfowl that relates to the duration of the open season for duck must be made before 1 January of
the year of the next open season for duck. An additional regulation making power is inserted to provide
that any regulations made in relation to the taking, destroying or hunting of waterfowl will have no
effect if made between 1 January in any year and the final day of the open season for duck in that
year. [5]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Expression – Non-hunters may not approach within 100m of hunters during open season for duck
Summary: The effect of clause 3 may be that people protesting against duck hunting may not be able
to approach within 100m of a duck hunter during open season for duck in a specified hunting area. The
Committee will write to the member seeking further information.
Relevant provisions
The Committee notes that clause 3 amends existing s. 58D(1), which currently provides:
During an open season for duck, a person must not approach to within a distance of 10 metres or less
from a person who is carrying a firearm or hunting or taking game birds in a specified hunting area unless
the person who so approaches—
(a)

is hunting or taking game birds from the same boat, the same hide or blind or the same natural
cover as the other person; or

(b)

is supervising the other person in hunting or taking game birds; or

(c)

is an authorised officer or a police officer acting in the course of his or her duty; or

(d)

is acting in accordance with the authorisation of the Game Management Authority.

Penalty: 60 penalty units.
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The amendment extends the distance a non-hunter cannot approach a hunter to ‘100 metres or less’.
The ‘open season’ for duck means any part of the year during which the taking of duck is permitted by
the Governor in Council, a notice by the Minister, or regulations. A ‘specified hunting area’ means an
area declared by regulations. Existing s. 58C makes it an offence for anyone other than hunters or
officers to enter a specified hunting area between two hours before sunset and 10am during hunting
season, or as specified by regulations.
The Second Reading Speech remarks:
I am proposing, for the protestors’ safety, that they not be allowed to approach within 100 metres of a
hunter in a wetland partaking in hunting. After all, if the Game Management Authority says we shouldn’t
shoot ducks over 30 metres to ensure a clean kill, for a human to be any closer than 100 metres is a
recipe for disaster—because of course should the unthinkable happen, we know that the hunter will
always be the one to cop the blame, regardless of the protestors consistently breaching our public safety
laws, like they do.

The Committee observes that the effect of clause 3 may be that people protesting against duck
hunting may not be able to approach within 100m of a duck hunter during open season for duck in
a specified hunting area.
Charter analysis
The Statement of Compatibility remarks:
The fact that the regulations, notice, and offence referred to in the Bill already exist in legislation and
that the Bill serves to improve the safety of participants and, ensure regional communities, businesses,
and employers of all involved will have adequate notice in which to prepare, it is for these reasons in
my view, that the Bill is compatible with the Charter and the amendments impose no limitations on
human rights.

However, the Committee notes that, in 1997, the High Court of Australia found that regulations limiting
protesters’ access to duck hunting locations during duck hunting season engage the Constitution’s
implied freedom of political communication.11 The Committee observes that extensions of existing
provisions on such access may therefore engage the Charter’s right to freedom of expression.12 The
Statement of Compatibility does not address that right.
Relevant comparisons
The Committee notes that, in 1997, the High Court of Australia unanimously found that then existing
regulations barring non-hunters:


entering a permitted hunting area between 5pm and 10am on the first two days of open season
for duck



approaching within 5 metres of a hunter in a permitted hunting area during open season for duck

were reasonably appropriate and adapted to the purpose of protecting personal safety.13
Conclusion
The Committee will write to the member seeking further information as to the compatibility of
clause 3 with the Charter’s right to freedom of expression.

11
12
13

Levy v Victoria [1997] HCA 3; (1997) 189 CLR 579.
Charter s. 15(2).
Levy v Victoria [1997] HCA 3; (1997) 189 CLR 579, discussing (then) Wildlife (Game) (Hunting Season) Regulations 1994
(Vic), regs. 5 & 6.
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Appendix 1
Index of Bills and
Subordinate Legislation in 2022
Alert Digest Nos.
BILLS
Alpine Resorts Legislation Amendment Bill 2022
2
Casino and Gambling Legislation Amendment Act 2021
15 of 2021, 1
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Equal Opportunity (Religious Exceptions) Amendment Act 2021
15 of 2021, 1
Gambling and Liquor Legislation Amendment Bill 2022
4
Health Legislation Amendment (Quality and Safety) Bill 2021
1
Human Rights and Housing Legislation Amendment (Ending Homelessness) Bill 2022
4
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Fines Reform and Other Matters) Bill 2022
4
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Livestock Management Amendment (Animal Activism) Bill 2021
1
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
15 of 2021, 2
Public Health and Wellbeing Amendment Bill 2022
2
Puffing Billy Railway Bill 2022
4
Regulatory Legislation Amendment (Reform) Bill 2021
1
Road Safety Amendment (Hoon Events) Bill 2021
3
Road Safety Legislation Amendment Bill 2022
5
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Victoria Police Amendment Act 2022
4
Wildlife Amendment (Duck Hunting) Bill 2022
5
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
14 of 2021, 1
Workplace Safety Legislation and Other Matters Amendment Bill 2021
1
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Road Safety Amendment (Hoon Events) Bill 2021
(vi)

3

inappropriately delegates legislative power

Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022

5

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Conservation, Forests and Lands Amendment Bill 2022

3

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Casino and Gambling Legislation Amendment Act 2021
15 of 2021, 1
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Equal Opportunity (Religious Exceptions) Amendment Act 2021
15 of 2021, 1
Health Legislation Amendment (Quality and Safety) Bill 2021
1
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
15 of 2021, 2
Road Safety Amendment (Hoon Events) Bill 2021
3
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Wildlife Amendment (Duck Hunting) Bill 2022
5
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
14 of 2021, 1
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Public Transport

06-05-21

5 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21
06-02-22

14 of 2021
1 of 2022

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Act 2021

Treasurer

27-10-21
14-12-21

14 of 2021
1 of 2022

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

17-11-21

15 of 2021

Casino and Gambling Legislation
Amendment Act 2021

Consumer Affairs, Gaming and
Liquor Regulation

17-11-21
13-12-21

15 of 2021
1 of 2022

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

17-11-21

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

17-11-21

15 of 2021

Equal Opportunity (Religious
Exceptions) Amendment Act 2021

Attorney-General

17-11-21
02-12-21

15 of 2021
1 of 2022

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

17-11-21

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Act 2021

Health

16-11-21
30-11-21

15 of 2021
2 of 2022

Bill Title

Minister/ Member

Transport Legislation
Miscellaneous Amendments
Bill 2021
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Health Legislation Amendment
(Quality and Safety) Bill 2021

Health

08-02-22

1 of 2022

Conservation, Forests and Lands
Amendment Bill 2022

Energy, Environment and Climate
Change

10-03-22

3 of 2022

Drugs, Poisons and Controlled
Substances Amendment
(Decriminalisation of Possession
and Use of Drugs of Dependence)
Bill 2022

Fiona Patten MP

10-03-22
10-03-22

3 of 2022
4 of 2022

Justice Legislation Amendment
(Trial by Judge Alone and Other
Matters) Bill 2022

Attorney-General

10-03-22

3 of 2022

Road Safety Amendment (Hoon
Events) Bill 2021

Stuart Grimley MP

10-03-22

3 of 2022

Transport Legislation Amendment
(Port Reforms and Other Matters)
Bill 2022

Ports and Freight

5 of 2022

Wildlife Amendment (Duck
Hunting) Bill 2022

Jeff Bourman MP

5 of 2022
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