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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Agriculture Legislation Amendment Bill 2022
Member
Portfolio

Hon Mary-Anne Thomas MP
Agriculture

Introduction Date
Second Reading Date

5 April 2022
6 April 2022

Summary
The Bill makes a range of miscellaneous amendments to various Acts to improve their operation. It:

Amends the Agricultural and Veterinary Chemicals (Control of Use) Act 1992 in relation to
inspection and enforcement powers;



Amends the Catchment and Land Protection Act 1994 to improve controls for noxious weeds
and pest animals, strengthen inspection and enforcement powers and make other
miscellaneous amendments;



Amends the Dairy Act 2000 in relation to officers and employees of Dairy Food Safety Victoria;



Amends the Drugs, Poisons and Controlled Substances Act 1981 in relation to authorities for lowTHC cannabis and licences and make further provision for the supply of poisons between
veterinary practitioners in response to animal health and welfare emergencies;



Amends the Farm Debt Mediation Act 2001 to increase harmonisation with other jurisdictions;



Amends the Livestock Disease Control Act 1994 to generally improve its operation;



Amends the Plant Biosecurity Act 2010 in relation to assurance certificates, plant health
certificates etc;



Amends the Rural Assistance Schemes Act 2016 in relation to the appointment of the Rural
Assistance Commissioner;



Amends the Veterinary Practice Act 1997 in relation to registrations of veterinary practitioners;



Amends the Wildlife Act 1975 to clarify its operation;



Amends the Meat Industry Act 1993 in relation to the slaughter of animals and the sale of meat.

Part 2 – Amendment of Agricultural and Veterinary Chemicals (Control of Use) Act 1992 – Part 3 –
Amendment of Catchment and Land Protection Act 1994
It amends section 53 and inserts new section 53A1 to clarify and modernise the functions and powers
of authorised officers appointed by the Secretary. [8,9] It inserts new sections 54A to 54J which clarify
new purposes and powers of authorised officers including the power to enter and inspect premises at
any reasonable time (other than a place occupied as a residence) where the authorised officer
reasonably suspects fertiliser or stock food may be manufactured, stored, sold etc or there is
contaminated stock or agricultural produce. It also includes the power to stop, enter and inspect
vehicles, vessels and aircraft at any reasonable time. (See new section 54AB) The owner, occupier or
apparent occupier of a place may be required to provide reasonable assistance to the authorised
officer. An authorised officer may at any reasonable time take samples from plants or animals. It inserts
1

Note the Statement of Compatibility:- ‘Relevantly, new s 53A provides that AO’s may exercise powers for the purposes
of determining whether the Act has been complied with, preventing the commission of an offence or determining the
source of agricultural spraying or the cause of contamination.’
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new sections 54AI-54AJ in relation to the production of documents.2 It inserts new sections 54J3 to
54L.4 [9,22] Note the Statement of Compatibility:AOs are precluded from inspecting residential premises and may exercise their inspection and
information-gathering powers to ensure compliance with the regulatory scheme of the Act, per new
s 53A. Relevant powers may only be exercised at reasonable times, and on a reasonable suspicion. As
such, I am satisfied that interferences with individuals’ privacy that may occur under these provisions
will be predictable and proportionate to the aims of the regulatory scheme under the AVCU Act, and
will therefore not be arbitrary.

It inserts new section 73A which makes further provision for service requirements in relation to written
notices or documents served on a body corporate. [24] It inserts a new definition of ‘label’ to assist
with the enforcement of new labels as defined in the AgVet Code of Victoria. [25,26] It makes
machinery amendments and repeals redundant provisions. [27-30]
It inserts new section 85C into the Catchment and Land Protection Act 1994 to establish a power to
declare a State prohibited weed or a restricted pest animal to be a notifiable species by way of
publication in the Government Gazette. [31,32] Note the Explanatory memorandum:- ‘The new
declaration power supports the operation of existing sections 58A and 58B of that Act that enable
emergency declarations to be made for State prohibited weeds and prohibited pest animals. The new
declaration power will also support the Secretary to perform their duties under section 21 of that Act.’
It substitutes new sections 71A, 71B and 71C which make further provision for offences relating to the
spread of noxious weeds. The offences support the operation of the permit scheme to authorise a
person to deal with noxious weeds in certain circumstances. New sections 71A and section 77(1)
provide that a person may apply to the Secretary for a permit relating to noxious weeds or pest
animals. [34,36]
It inserts new section 79B which provides authorised officers with a power to require the production
of documents or records on reasonable notice. [39] Authorised officers may enter and search land
(which expressly excludes dwellings) if seeking to ascertain whether or not a regionally prohibited
weed or established pest animal is present or not present on the land.5 [40] Note the Statement of
Compatibility:-‘
While these powers engage privacy rights and expand the circumstances in which entry powers may be
exercised, they are not arbitrary as they assist in achieving the objectives of monitoring land within a
wider geographical area, following detection of a prohibited weed. This expansion will allow, for
example, an authorised officer to check for the absence of a prohibited weed, or to re-check a property

2

3

4

5

2

Note the Statement of Compatibility:- ‘New ss 54AI-AJ empower AOs to, at any reasonable time, require a person to
answer a question to the best of their knowledge and take reasonable steps to provide information, and to produce
any document the AO reasonably requires. Existing s 54I provides that it is a reasonable excuse to refuse or fail to give
information or do any other thing if required to do if doing so would tend to incriminate a person. However, it is not a
reasonable excuse to refuse to fail to produce a document… The amendments engage the right against selfincrimination. However, where an AO asks questions, the requirement is subject to a reasonable excuse, including the
privilege against self-incrimination, so the right will not be interfered with. In the case of the production of documents,
there is not a reasonable excuse for the production of documents and so the right may be interfered with. However,
the right doesn't attach as strongly to pre-existing documents. Therefore, I consider that the protection will not be
limited by the amendment.’
Note section 72A applies to the offences. Section 72A provides for criminal liability of officers of bodies corporateaccessorial liability.
Note the Explanatory memorandum:- ‘Clause 22 makes amendments to section 72A of the Agricultural and Veterinary
Chemicals (Control of Use) Act 1992 to apply accessorial liability to officers of a body corporate where the body
corporate commits an offence against new sections 54J, 54K and 54L.’
Note the Statement of Compatibility:-‘The Bill inserts new ss 54J-54L, which are offence provisions. Relevantly, s 54J
renders it an offence to fail to comply with an AO requirement without reasonable excuse. Officers of a body corporate
which breach these provisions may be also be liable for breach if they authorised or permitted or were otherwise
knowingly concerned (by act or omission) in the commission of the offence.’
Note the Explanatory memorandum:- ‘The amendments include the express limitation on the power of entry and search
under section 81 in that it does not apply to a dwelling.’
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at which eradication works have been undertaken to see if that work is deemed effective to achieve its
purpose and so serves an important land management purpose. There is also a seven day notice
requirement as well as a provision stating that the power to enter does not apply to a dwelling, which
protects the privacy of the home.

In an emergency entry an authorised officer who believes on reasonable grounds that a State
prohibited weed may be on the land may require the production of any documents reasonably
believed to be relevant to ascertain compliance with the Act or regulations. [41] The search of vehicles
for noxious weeds is extended to include a trailer, machinery or equipment. [43] Authorised officers
may search personal property if it is reasonably believed a parcel, basket, bag, box or any receptacle
has been or is likely to be used in the importing, keeping, trading or releasing of pest animals.6 [44]
Note the Statement of Compatibility:
The Bill inserts new section 83EA, which allows an AO, at any time without a warrant, to search a vehicle,
trailer machinery or equipment. The officer may search any parcel, basket, bag, box or receptacle for
anything which the authorised officer reasonably believes has been or is being used in the importing,
keeping or trading pest animals or noxious weeds. Again, while these powers engage privacy rights,
these search powers are necessary as high-risk invasive species, such as prohibited weeds or pest
animals, present a serious threat to the economy and environment. As the overall volume and
movement of people and goods continues to grow, and becomes faster and easier as technology
improves, enhanced enforcement powers are required to manage the increased potential for the entry
of infested or noxious goods into the state. As well as serving an important regulatory purpose the most
cost-effective management of these high risk species is to prevent their entry as quickly as possible,
which is enabled by this provision. Accordingly, in my view, the privacy rights will not be limited.

New section 84AA introduces a protection against self-incrimination. It applies to any requirement
under Part 9 to produce a record or answer a question.7 [46] Notices and documents may be sent by
electronic communication. [47]
Part 4 – Amendment of Dairy Act 2000 – Part 5 – Amendment of Drugs, Poisons and Controlled
Substances Act 1981
It clarifies the operation of Dairy Food Safety Victoria as a designated public entity whose employees
are subject to the operation of the Public Administration Act 2004. [51] It inserts new Division 6 into
Part II of the Drugs, Poisons and Controlled Substances Act 1981 to provide for animal health and
welfare emergencies. The Secretary may make an animal health and welfare emergency order. It
inserts various new definitions for Part IVA. [54] Note the Explanatory memorandum:New section 22J provides that the Secretary may make an animal health and welfare emergency order
if they hold a belief that it is necessary to do so to respond to an actual or anticipated animal health or
welfare emergency, or to address a serious risk to the health or welfare of animals. It is envisaged that
some of the kinds of scenarios where such an order would be made may include emergencies such as a
bushfire or a biosecurity incident. An animal and health welfare emergency order in a similar manner to
a public health emergency order made under section 22D of the Drugs, Poisons and Controlled
Substances Act 1981, suspends the usual legal requirements for the possession, use and supply of
poisons or controlled substances.

6

7

Note the Explanatory memorandum:- ‘The power may be exercised at any time without a warrant if the authorised
officer reasonably believes a parcel, basket, bag, box or any receptacle thing has been, is or is likely to be used in the
importing, keeping, trading or releasing of pest animals or noxious weeds in contravention of that Act. While carrying
out a search the authorised officer may do any of the things listed under new section 83AE(a) to (e), including taking
photographs, taking and keeping samples, destroying a pest animal and seizing any thing found during the course of
the search.’
Note the Explanatory memorandum:- ‘New section 84AA(3) requires that if before a natural person produces a
document, record or answers a question they claim that it would tend to incriminate the person or make the person
liable to a penalty, then the document, record or answer will not be admissible in any criminal or civil proceeding except
for the offence against section 84(e) of the Catchment and Land Protection Act 1994.’
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It amends section 62 to clarify the scope and requirements for making an application to the Secretary
for an authority to cultivate and process low-THC cannabis for commercial or research purposes
relating to non-therapeutic use. [56] It makes further provision for inquiries and investigations the
Secretary is required to carry out upon application receipt. Regulations may be made prescribing the
suitability of premises for cultivation and matters related to the terms for an authority. [57,59,69] The
Secretary’s decision may be reviewed by VCAT. [60] It inserts new section 69AC to provide for the
handling of protected information when the Chief Commissioner of Police has opposed an application.
VCAT may review the decision to suspend or cancel an authority. VCAT must appoint a special counsel
to represent the interests of the applicant where the Secretary has informed VCAT that the decision
to be reviewed is based on protected information. It makes provision for a decision of VCAT where
protected information exists. [65,66] It clarifies notice requirements for the Secretary upon making a
decision to issue or refuse a poppy cultivation licence. [72,74,76,78] It specifies requirements for
investigations in respect of the renewal of a poppy cultivation licence. VCAT may review
decisions. [73,75,77] It updates the wording for the handling of protected information with respect to
an application for a poppy cultivation licence. [80] VCAT must enquire of the Secretary whether the
decision to be reviewed is based on protected information and provide for the appointment of special
counsel. [82-86] It enables the disclosure of spent convictions to the Secretary to the Department of
Jobs, Precincts and Regions in the performance of the function of licensing for low-THC cannabis
authorities. [88]
Part 6 – Amendment of Farm Debt Mediation Act 2011 – Part 7 – Amendment of Livestock Disease
Control Act 1994 – Part 8 – Amendment of Plant Biosecurity Act 2010 – Part 9 – Amendment of Rural
Assistance Schemes Act 2016
It inserts various amended definitions into the Farm Debt Mediation Act 2011. [89] It amends Part 2 to
set out the processes and availability of mediation and enforcement actions under that Act.8 It ensures
the farmers are made aware of their rights to mediation. The Small Business Commission performs the
mediation role. [91-107] Part 7 makes various amendments to the Livestock Disease Control Act
1994. [108-119] The amendments increase the number of members that may be appointed to the
Apicultural Industry Advisory Committee, the Cattle Compensation Advisory Committee, the Sheep
and Goat Compensation Advisory Committee and the Swine Industry Projects Advisory Committee to
a maximum of 9 members. [120,122,125] Note the Second Reading Speech:The Bill strengthens the existing legislative framework available for the prevention, monitoring and
control of animal diseases in Victoria by improving compliance and enforcement tools, creating new
offences to underpin livestock and bee traceability through the supply chain and extending and clarifying
the powers of inspectors. The Bill supports Victoria’s biosecurity system by extending beekeeper
registration requirements, establishing better risk management of livestock exposed to sewage and pigs
exposed to prohibited pig feed, and providing for the Exotic Diseases Fund to pay the costs of
administering exotic disease response activities associated with protecting animal welfare.

It expands the scope of delegation by enabling Ministers to delegate their powers under regulations
made under the Act. It also permits the Minister to delegate to the chief plant health officer a power
under section 26 insofar as it relates to bees. [131] It amends section 103 to expand the scope of
delegation by enabling the Secretary to delegate their powers under regulations made under the
Act. [132] It clarifies and specifies the Secretary’s record keeping obligations in relation to the
movement of livestock to ensure transparency under the Act. [135] It provides for additional
regulation making powers with respect to requirements for bee keeping records. [142] Amended
section 109 provides for general powers of inspectors empower an inspector to take samples or

8

4

Note the Explanatory memorandum:- ‘Clause 92 substitutes sections 8 and 9 of the Farm Debt Mediation Act 2011 with
new sections 8 and 9. Broadly, existing sections 8 and 9 provide for the mediation process to be initiated between a
farmer and creditor prior to enforcement action.’
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specimens for the purposes of compliance with the Act. It expressly excludes residential
premises.9 [136] Note the Statement of Compatibility:Amended s 109 also permits inspectors to take and remove for analysis or examination samples of or
from, or specimens of, any land, vehicle, place or premise or any animal or thing on or at the land,
vehicle, place or premise. The amended power to take samples may interfere […] the property rights of
persons who own the property sampled, however any deprivation will be minor – only sample-sized
quantities may be taken. Furthermore, this can only occur in the limited circumstances where an
inspector’s powers are enlivened. For these reasons, I consider that the amendments will not limit the
Charter rights to privacy and property, and are therefore compatible with the rights.

Part 8 amends the Biosecurity Act 2010. [145-152] It prohibits the sale of any plant or plant product,
other than seeds, that is affected by any disease or pest. [153] The Secretary may authorise persons
to issue plant health declarations. [156] It clarifies notice arrangements for an inspector to give notice
of the detention or seizure of plants. [159] Regulations may be made to include authorising inspectors
to impose fees and charges as the Minister may determine for the inspection of plants etc. [164] Note
the Second Reading Speech:- ‘The Bill provides additional support to inspectors when interpreting and
applying the requirements of the Plant Biosecurity Act 2010 to prevent the entry and spread of plant
pests and diseases in Victoria.’
Part 8 amends the Rural Assistance Schemes Act 2016. It enables an externally appointed member of
the Rural Assistance Commissioner to operate part time rather than full time to improve flexibility.
Section 11 of that Act provides for the Rural Assistance Commissioner by instrument to delegate any
power, duty or function of the Rural Assistance Commissioner. Section 11 is amended to improve and
provide certainty with respect to the delegation power.10 Note the Second Reading Speech:‘Accountability and administrative efficiency are improved by requiring only the responsible minister of
a rural assistance scheme to approve an instrument of delegation as it relates to their portfolio, rather
than the lead minister of a department.’
Part 10 – Amendment of Veterinary Practice Act 1997 – Part 11 – Amendment of Wildlife Act 1975 –
Part 12 – Amendment of Meat Industry Act 1993
It makes a range of amendments to the Veterinary Practice Act 1997 to provide greater flexibility to
the Veterinary Practitioners Registration Board of Victoria to register veterinary practitioners and
modernises disclosure of information provisions. [168-170] It sets out the process for cancellation if a
specific veterinary practitioner is unable to comply with a condition imposed on the registration. VCAT
may review the decision to cancel a registration. It sets out when the Board may remove persons from
the register. [171,175,185] The Board may delegate its power to a subcommittee to conduct a
preliminary investigation into a complaint which consists of one Board member and two other persons
who may be Board members or approved by the Governor in Council. [177] The Board may place
conditions, limitations or restrictions on a registration or enter into an agreement with a practitioner
as an alternative to suspending registration on commencement of a preliminary investigation. [179]
Conferences, meetings or hearings may be held by means of an audio link. Or audio visual link. [183]
It clarifies the obligations of Board members and staff with respect to the duty of confidentiality. [191]
Part 11 amends the Wildlife Act 1975. It corrects an administrative error to clarify who can remain on
specified hunting area at certain times during the duck season. [194] Part 12 amends the Meat Industry
9

10

Note section 109 of the Livestock Disease Control Act 1994 which sets out general powers of inspectors. Section
109(1)(a) provides an inspector may enter and search any land, vehicle or place or any premises other than premises
being used as a residence.
Note the Explanatory memorandum:- ‘New section 11(2)(b) of the Rural Assistance Schemes Act 2016 provides that the
Minister administering the other Department may approve the delegation or, if more than one Minister is responsible
for that department, the Minister who is responsible for the relevant part of the other Department having regard to
the power, duty or function that is proposed to be delegated may approve the delegation. The effect of this section is
to provide certainty for which Minister administering the other Department may approve the delegation, and to ensure
that the delegation reflects the relevant delivery responsibilities of the Department.’
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Act 1993. It clarifies that PrimeSafe employees are public sector employees and subject to the values
and principles in the Public Administration Act 2004. It also clarifies regulatory arrangements which
apply to packaged meat including where the meat has been processed, packaged and labelled in
accordance with the laws of another State or Territory. [197,199] It creates a new offence in relation
to the removal of game meat from game processing facilities. It clarifies requirements in relation to
branding and certification for the supply of meat to and the removal of meat from a meat processing
facility. [204]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Self-incrimination – Evidence derived from compelled answers
Summary: The effect of clause 46 is to require people to answer questions asked by authorised officers
in some circumstances. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 46, inserting a new section 84AA into the Catchment and Land
Protection Act 1994, provides:11
(1)

Before an authorised officer requires a natural person to produce a document or record or answer
a question under this Part, the authorised person must inform the person of the person's right
under subsection (3).

(2)

A person is not excused from producing a document or record or answering a question if required
to do so under this Part on the ground that the production of the document or record or the
response to the question would tend to incriminate the person or make the person liable to a
penalty.

(3)

Despite subsection (1), if, before producing a document or record or answering a question required
under this Part a natural person claims that the production of the document or record or the
response to the question would tend to incriminate the person or make the person liable to a
penalty, the document or record or response is not admissible in evidence against the person in
any criminal or civil proceeding, or in any proceeding for the imposition of a penalty other than in
a proceeding for an offence under section 84(e).

(4)

Subsection (2) does not apply to a person who is asked to state the person's name and address by
an authorised officer in exercising a power under this Division.

New section 84AA will be in Part 9, which includes existing provisions empowering authorised officers
to enter land in certain circumstances and ‘ask questions in connection with the authorised officer's
functions’.12 Clause 40(4), amending existing s. 81, may remove a person’s existing option to refuse to

11

12

6

The Committee notes that the words ‘Despite subsection (1)’ (in subsection (3)) and ‘Subsection (2) does not apply’ (in
subsection (4)) may be errors. The Committee observes that subsection (3)’s partial immunity against self-incrimination
may be intended to apply despite subsection (2)’s abrogation of the privilege against self-incrimination. The Committee
also observes that subsection (4) as written may allow people to refuse to give their name or address if doing so may
tend to incriminate them, whereas existing s. 84(3) has the opposite effect, requiring them to provide those details and
preserving any incriminatory outcome; subsection (4)’s exemption for names and addresses may therefore be intended
to apply despite subsection (3)’s the partial immunity against self-incrimination.
Catchment and Land Protection Act 1994, ss. 81(3)(b) & 82(4)(b).
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answer those questions. Refusing to answer a lawful question from an authorised officer is an offence
punishable by a penalty of 60 penalty units (approximately $10,900.)13
The Committee observes that the effect of clause 46 may be to require people to answer questions
asked by authorised officers in some circumstances.
The Committee notes that, while clause 46 generally bars those answers being admitted as evidence
against the person, there is no bar on courts using information obtained as a result of those answers
against the person. For example, a person may be required (under threat of a sizable fine) to inform
authorised officers where a particular weed is on the land, and the weed and its location may then be
offered as evidence against the accused at a criminal trial.
Charter analysis
The Statement of Compatibility remarks:
While I note this immunity does not extend to prevent derivative use of information obtained through
this provision, to do so would unreasonably restrict the effective monitoring and investigation of
compliance with the CP Act, by either making AOs reluctant to exercise essential investigative powers
for risk of having evidence deemed inadmissible, or lead to an unacceptable risk of those responsible
for wrongdoing escaping liability and continuing to pose threats to biosecurity, the environment and the
economy…. Accordingly, to the extent that the provision may limit section 25(2)(k) of the Charter, I
consider that it is reasonably justified.

The Committee notes that the Supreme Court of Victoria rejected a similar argument in Re an
application under the Major Crime (Investigative Powers) Act 2004 in relation to powers to
compulsorily question people accused of organised crime.14 In that case, Warren CJ held that Charter
s. 25(2)(k) required that a provision in similar terms to new subsection 84AA(3) be interpreted so as to
bar the admission against a person of evidence that ‘could not have been obtained, or the significance
of which could not have been appreciated, but for’ the compelled questioning of the person.15 The
Statement of Compatibility does not address that decision.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clause 46 with Charter s. 25(2)(k) in light of the Supreme Court of Victoria’s 2009 ruling in Re an
application under the Major Crime (Investigative Powers) Act 2004.

Spent conviction discrimination – Authorities for low-THC cannabis
Summary: The effect of clause 88 may be to bar the Secretary from granting a low THC cannabis
authority to a person if that person, their business associate or their spouse has certain spent
convictions. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 88, amending existing s. 22 of the Spent Convictions Act 2021,
provides that a law enforcement agency may disclose a spent conviction to the Secretary of the
Department of Jobs, Precincts and Regions when the Secretary is performing the function of ‘Licensing
for low-THC cannabis authorities’ under the Drugs, Poisons and Controlled Substances Act 1983. A
13
14
15

Existing s. 84.
Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [153]-[156].
Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [177].
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‘spent conviction’ means a conviction that has become spent under Part 2 of the Spent Convictions Act
2021 (including offences where: no conviction was recorded; a conviction was recorded when the
person was under 15; a conviction was recorded by the children’s court but only a fine was issued; or
a court ordered that a young offender conviction was spent after 5 years) or that was spent under an
equivalent Australian law.
Clause 57, substituting existing sub-s. 63(1), requires that the Secretary ‘must require that an applicant
or any associate of the applicant must submit to the Secretary a national criminal history check that
was undertaken within 6 months of the date it is submitted to the Secretary’. A ‘national criminal
history check’ is ‘a check of the criminal history of the person in or outside of Australia with or through
a police force or other authority of Victoria, another State, a Territory or the Commonwealth’. Existing
s. 64(1) provides:
In order to prevent criminal activity in the cultivation and processing of low-THC cannabis, the Secretary
must not issue an authority to an applicant unless the Secretary is satisfied that—
(a)

the applicant or any associate of the applicant has within the 10 years preceding the application
not been found guilty of a serious offence…

Sub-clause 55(1), amending existing s. 61, provides that a ‘serious offence’ means ‘(a) an indictable
offence involving dishonesty, fraud or assault; (b) an offence under section 72B; or (c) any offence
under this Act with a penalty of imprisonment of more than one year; or (d) an offence equivalent to
an offence referred to in paragraph (a), (b) or (c) under the law of another jurisdiction.’ Sub-clauses
55(2) and (3) limit ‘associate’ to a business associate or spouse (including de facto spouses) ‘who is 18
years of age or more’.
The Committee observes that the effect of clause 88 may be to bar the Secretary from granting a
low THC cannabis authority to a person if that person, their business associate or their spouse has a
spent conviction for an indictable offence involving of dishonesty, fraud, assault or (for some
offences) drugs in the last 10 years.
Charter analysis
The Statement of Compatibility remarks, in respect of clause 57:
The requirement that an application for an authority or licence be investigated by the Secretary, and or
be inquired into by the CCP, may engage an applicant’s right to privacy, as any investigation or inquiry
is likely to reveal personal information relating to them. These provisions may also engage a person’s
right to privacy to the extent that they compel the provision of a national criminal history check (check)
from applicants and their associates. Both the process of having a check conducted and the provision of
a completed check may involve the collection and sharing of personal information, including sensitive
information, which will engage the privacy right. However, any interference with a person’s privacy
occasioned by either process will be for the important purpose of assessing whether a person is a fit and
proper person who should be granted a licence or authority to deal with a drug of dependence. Persons
apply for authorities or licences voluntarily and as such become aware that a check must be provided.
Investigation of an application or renewal is necessary for the important purpose of ensuring that the
Secretary is satisfied that a person is suitable to hold an authority or licence. I am satisfied that the
amendments do not limit the Charter right to privacy.

However, the Statement of Compatibility does not discuss clause 88’s exemption from the Spent
Convictions Act 2021 or the Charter’s rights against discrimination on the basis of a spent conviction.16

16

8

Charter s. 8. See Charter s. 3(1) (‘discrimination’) and Equal Opportunity Act 2010, s. 6(pb).
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Relevant comparisons
The Committee notes that existing Victorian law provides that a law enforcement agency may disclose
a spent conviction to the Secretary of the Department of Jobs, Precincts and Regions when the
Secretary is performing the function of ‘Licensing for poppy cultivation licences and poppy processing
licenses’ under the Drugs, Poisons and Controlled Substances Act 1983.17 Under that licensing regime,
‘associate’ covers a wider range of relatives, including parents, siblings and children.18
The Committee also notes that South Australia permits the consideration of spent convictions when
assessing the suitability of an applicant for an industrial hemp licence.19 The South Australian scheme
disqualifies an applicant if the applicant or an associate (including spouses, parents, siblings and
children) was found guilty of a drug-related offence (including possession) in the past 10 years, but
does not automatically disqualify a person found guilty of a non-drug-related offence.
The Committee further notes that all other Australian jurisdictions bar the consideration of spent
convictions in licensing decisions relating to industrial hemp.20
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clause 88 with the Charter’s rights against discrimination on the basis of a spent conviction.

17
18
19
20

Spent Convictions Act 2021, s. 22, Table 1.
Drugs, Poisons and Controlled Substances Act 1983, s. 69NA(2).
Industrial Hemp Act 2017 (SA), s. 10 (see Spent Convictions Act 2009 (SA), Schedule 1, clause 8.)
Hemp Industry Facilitation Act 2004 (ACT), s. 17(d) (see Spent Convictions Act 2000 (ACT), ss. 16 & 19); Hemp Industry
Act 2009 (NSW), s. 9 (see Criminal Records Act 1991 (NSW), ss. 12 & 15); Hemp Industry Regulations 2020 (NT), reg 9
(see Criminal Records (Spent Convictions) Act 1992 (NT), ss. 11, 15 & 15A); Drugs Misuse Act 1986 (Qld), s. 57 (see
Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld), s. 5(1) & 7); Industrial Hemp Act 2015 (Tas), ss. 9 & 10 (see
Annulled Convictions Act 2003 (Tas), s. 9 and schedule 1); Industrial Hemp Act 2004 (WA), s. 8 (see Spent Convictions
Act 1998 (WA), ss. 25, 26 & Schedule 3).
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Appropriation (2022-2023) Bill 2022
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

3 May 2022
3 May 2022

Summary
The Bill provides appropriation authority for payments from the Consolidated Fund for the ordinary
services of the Government21 for the 2022-2023 financial year in the sum of $85 115 660 000 as set
out in Schedule 1.22 [3] (The amounts specified for an item in Schedule 1 are to be applied subject to
the Financial Management Act 199423 and on the basis the amounts specified for that item are not
exceeded. Provision is made for depreciation of an asset in accordance with subsection (2)). It provides
authority for additional appropriation if necessary for increases in salaries and related costs as the
result of any legislation or determination during the year. [3,5]
It makes provision for the application of amounts in 2022-2023 for arrangements, expenses or
obligations which arise in that year but do not require payment until a future year. [6] It provides
appropriation authority for additional funding approved by the Treasurer during 2021-2022.24 [7] It
provides for the automatic repeal of the Act.25 [9] Note the Statement of Compatibility:The Appropriation (2022-2023) Bill 2022 will provide appropriation authority for payments from the
Consolidated Fund for the ordinary annual services of Government for the 2022-2023 financial year. The
amounts contained in Schedule 1 to the Appropriation (2022-2023) Bill 2022 provide for the ongoing
operations of departments, including new output and asset investment funded through annual
appropriation. Schedule 2 of the Appropriation (2022-2023) Bill 2022 contains details concerning
payments from the Advance to Treasurer in the 2020-2021 financial year.

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

21

22

23

24

25
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See Schedule 1. This means appropriation for the Departments of Courts; Education and Training; Environment, Land,
Water and Planning; Families, Fairness and Housing; Health; Jobs, Precincts and Regions; Justice and Community Safety;
Premier and Cabinet; Transport; Treasury and Finance.
See clause 3(1): ‘The Treasurer may issue out of the Consolidated Fund in respect of the financial year 2022/2023 the
sum of $85 115 660 000 as set out in Schedule 1’
Section 30 of the Financial Management Act 1994 provides for the transfer between items of departmental
appropriation. Section 31A of the Financial Management Act 1994 provides for the transfer between items of Court
Services Victoria with the consent of the Treasurer and the Attorney-General.
See Schedule 2. This includes details of funding approved by the Treasurer attributable to COVID-19 as well as details
of other funding not attributable to COVID-19.
Note the Explanatory memorandum:- ‘Clause 9 provides for the automatic repeal of this Bill on the fourth anniversary
of the day on which it receives the Royal Assent in accordance with the recommendation of the Scrutiny of Acts and
Regulations Committee in its Report on the Statute Law Repeals Bill 2014, February 2015.’
See Scrutiny of Acts and Regulations Committee, Report on the Statute Law Repeals Bill 2014, February 2015
<https://www.parliament.vic.gov.au/sarc/publications/details/41/147>
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Appropriation (Parliament 2022-2023) Bill 2022
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

3 May 2022
3 May 2022

Summary
The Bill provides appropriation authority for payments from the Consolidated Fund to the Parliament
for the 2022-2023 financial year in the sum of $268 739 000 as set out in Schedule 1. [3] Note the
Second Reading Speech:The Appropriation (Parliament 2022-2023) Bill 2022 provides appropriation authority for payments from
the Consolidated Fund to the Parliament in respect of the 2022/2023 financial year, including ongoing
liabilities incurred by the Parliament such as employee entitlements that may be realised in the future.
Honourable Members will be aware that other funds are appropriated for parliamentary purposes by
way of special appropriations contained in other legislation. In addition, unapplied appropriations under
the Appropriation (Parliament 2021-2022) Act 2021 have been estimated and included in the Budget
Papers. Before 30 June 2022, the actual unapplied appropriation will be finalised and the 2022/2023
appropriations will be adjusted by the approved carryover amounts under section 32 of the Financial
Management Act 1994 (Vic).
In line with the wishes of the Presiding Officers, appropriations in the Appropriation (Parliament 20222023) Bill 2022 are made to the departments of the Parliament. The total appropriation authority sought
in this Appropriation (Parliament 2022-2023) Bill 2022 is $268 739 000 (clause 3) for Parliament in
respect of the 2022/2023 financial year.

Subclauses (2) and (3) of clause [3] provide authority for additional appropriation that may be
necessary for increases in salaries and related costs that may be the result of any legislation or
determination during the year. [3] It provides for the application of amounts in 2022-2023 for
arrangements, expenses or obligations that arise in 2022-2023 but do not require payment until a
future year. [6] It provides for the automatic repeal of the Bill.26 [7]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

26

Note the Explanatory memorandum:- ‘Clause 7 provides for the automatic repeal of this Bill on the fourth anniversary
of the day on which it receives the Royal Assent in accordance with the recommendation of the Scrutiny of Acts and
Regulations Committee in its Report on the Statute Law Repeals Bill 2014, February 2015.’
See Scrutiny of Acts and Regulations Committee, Report on the Statute Law Repeals Bill 2014, February 2015
<https://www.parliament.vic.gov.au/sarc/publications/details/41/147>
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Justice Legislation Amendment Bill 2022
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

5 April 2022
6 April 2022

Summary
The Bill amends various Acts. The Bill:

Amends the Crimes at Sea Act 1999 to update references to Commonwealth legislation;



Amends the Equal Opportunity Act 2010 in relation to secrecy provisions and an exemption
relating to religious schools;



Amends the Charter of Human Rights and Responsibilities Act 2006 to use gender inclusive
language;



Makes miscellaneous amendment to the Judicial College of Victoria Act 2001;



Amends the Magistrates’ Court Act 1989 in relation to rule making powers;



Amends the Victorian Civil and Administrative Tribunal Act 1998 in relation to rule making
powers;



Amends the Birth, Deaths and Marriages Registration Act 1996 to provide for the issue of
integrated birth certificates to adopted persons;



Amends the Adoption Act 1984 in relation to accessing certain information about adoptions;



Amends the Gender Equality Act 2020 to enable the Commissioner and specified persons to
disclose information in certain circumstances.

Part 1 – Part 2 – Amendment of Crimes at Sea Act 1999 – Part 3 – Amendment of the Equal Opportunity
Act 2010 – Part 4 – Amendment of Charter of Human Rights and Responsibilities Act 2006 – Part 5 –
Amendment of Judicial College of Victoria Act 2001 – Part 6 – Amendment of the Magistrates’ Court
Act 1989 – Part 7 – Amendment of Victorian Civil and Administrative Tribunal Act 1998
Clause [2] is the commencement provision. The Bill comes into operation on the day after the day on
which it receives Royal Assent apart from specified provisions. Various provisions come into operation
on 5 October 2022, 5 April 2023 and 5 October 2023 respectively. Part 8, (apart from section 4727)
commences on 5 October 2023 unless proclaimed earlier. In relation to the delayed commencement
date of 5 October 2023 note the Explanatory memorandum:- ‘A period of 18 months is required for the
Registry of Births, Deaths and Marriages to make systems and operational changes to enable the
issuing of integrated birth certificates, which will be legal identity documents.’ Part 2 makes technical
amendments to the Crimes at Sea Act 1999 by updating descriptions of the areas adjacent to
Australia’s coastline to achieve consistency with the national cooperative scheme for enforcing
criminal jurisdiction in such areas. [3-7]
It amends section 83 of the Equal Opportunity Act 2010 to make it clear that the exception to
discrimination available in section 83 for religious educational institutions only allows discrimination
on the basis of a person’s religious belief or activity and not on the basis of other protected attributes

27

12

Note the Explanatory memorandum:- ‘Clause 47 amends section 56 of the Births, Deaths and Marriages Registration
Act 1996 to update a statute law reference to the Department of Justice so that it refers to the Department of Justice
and Community Safety, to reflect machinery of government changes.’

Alert Digest No. 6 of 2022

such as sexual orientation, marital status or gender identity.28 [7] It expressly expands the exceptions
to the secrecy provisions in section 176 of that Act to clarify what information or documents might be
disclosed by the Equal Opportunity Commission in certain circumstances including the prevention of a
credible and imminent threat of harm to a person. [8] Part 4 amends the Charter to substitute gender
binary language with gender inclusive language. [9-24] Part 5 amends the Judicial College of Victoria
Act 2001 to increase the number of directors appointed to the Judicial College Board and make other
amendments to streamline meetings.29 Part 6 makes amendments to the Magistrates’ Court Act 1989
in relation to the making of rules of court to increase flexibility. (It reduces the current requirement
for the Chief Magistrates and 2 or more Deputy Chief Magistrates to the Chief Magistrate and 1 or
more Deputy Chief Magistrates in relation to the making of rules.) [33-35] Part 7 clarifies the operation
of federal jurisdiction matters in VCAT.30
Part 8 – Amendments relating to integrated birth certificates – Part 9 – Amendment of Adoption Act
1984 – Part 10 – Amendment of Gender Equality Act 2020
Part 8 amends the Births, Deaths and Marriages Registration Act 1996 to support the introduction of
integrated birth certificates to adopted persons. [41-46] Part 9 amends the Adoption Act 1984 to
reflect machinery of government changes and make similar amendments. [51] Note the Second
Reading Speech:The Bill swiftly implements priority recommendations arising out of the Legislative Assembly Legal and
Social Issues Committee’s Inquiry into responses to historical forced adoption in Victoria… The Bill
amends the Adoption Act 1984 and the Births, Deaths and Marriages Registration Act 1996 to enable
the issuing of an integrated birth certificate upon request by an adopted person who is 18 years of age
or above. An integrated birth certificate is a legal identity document which includes both the names of
the adoptive and birth parents of the adopted person. It is of equal status to other birth certificates and
will be issued free of charge for first time applicants. This is an important change that is already in place
in other jurisdictions.
Providing an adopted person with the choice to obtain an integrated birth certificate is the most
appropriate way to address the interests of people who are adopted, as recommended by the Inquiry.
The right to choose balances the adopted person’s right to have their identity and heritage recognised
with their right to privacy and protection from unwanted disclosures.
The Bill improves access to adoption information for critical service organisations by providing the
Secretary of the Department of Justice and Community Safety with a discretionary power to use and
disclose adoption information. Adoption information can only be disclosed if the Secretary has
considered the best interests of the adopted child or person and is satisfied in all the circumstances it is
desirable to disclose such information.
In addition, the Secretary of the Department of Justice and Community Safety will have the power to
obtain historical adoption records and information so they can be properly protected and be accessible
into the future. It is vital that this history is preserved, to help ensure the mistakes of the past are never
repeated. The Bill will remove the requirement for a mandatory interview prior to the release of
adoption records to adoptees and other applicants. The mandatory requirement will be altered to an

28

29

30

See Scrutiny of Acts and Regulations Committee, Alert Digest No 15 of 2021, pp. 20-25
<https://www.parliament.vic.gov.au/sarc/publications/details/41/289>
This is consistent with Recommendation 7 from the final report of the Review of Sexual Harassment in Victorian Courts,
Preventing and Addressing Sexual Harassment in Victorian Courts and VCAT, March 2021, p. 16.
<https://www.shreview.courts.vic.gov.au/about-the-review/>
Note the Second Reading Speech:- ‘The Victorian Civil and Administrative Tribunal Act 1998 empowers the Magistrates’
Court to resolve disputes involving federal jurisdiction that cannot be heard by VCAT. Matters can be commenced in
VCAT by ‘application’ by a party or by ‘referral’ from a third party, such as a public authority or Minister. The Bill puts
beyond doubt that existing provisions that allow people to apply to the Magistrates’ Court to hear matters which were
struck out, dismissed or rejected by VCAT or withdrawn on the ground that they involve federal jurisdiction, apply to
‘referrals’ as well as ‘applications’ and can be heard by the Magistrates’ Court. These amendments ensure the existing
provisions are not interpreted in a way which would leave referring entities and parties to referrals without a legal
avenue to resolve the matters if they involve federal jurisdiction.’
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‘offer’ of counselling should it be required. This implements another recommendation of the Inquiry
and recognises current modern practice.
The Bill will also make amendments that remove some of the current grounds for dispensing with
consent to adoption of a child on grounds which indicate the child may be in need of protection. This
will mean that where a situation of neglect or ill-treatment of a child exists, and the parents did not
consent to the child being subject to an adoption order, the child could be kept safe and be cared for
within the child protection system instead.

Part 10 amends the Gender Equality Act 2020. It makes machinery amendments to update
references. [61-63] It also substitutes new section 46 and 46A. [65] This ensures secrecy provisions
apply to staff and specified persons assisting the Commissioner and allows the disclosure of
information is lawful in specified circumstances in relation to dispute resolution for a system gender
equality issue. Note the Second Reading Speech:One of the functions available to the Public Sector Gender Equality Commissioner is to conduct dispute
resolution for a systemic gender equality issue that adversely affects a group or class of employees
within a designated body. Currently, the Commissioner is subjected to a secrecy provision which
prevents them from using or disclosing information obtained during the course of dispute resolution.
This Bill amends the secrecy provision in section 46 of the Gender Equality Act 2020 to allow the
Commissioner and specified persons to, in certain circumstances, use or disclose information obtained
during the course of dispute resolution.
The amendments will allow the Commissioner to more effectively discharge their educative, research
and reporting functions under section 36 of the Gender Equality Act 2020. They will also enable the
Commissioner to enter into meaningful information sharing schemes with relevant bodies, including the
Victorian Equal Opportunity and Human Rights Commission and the Fair Work Commission, where the
information is relevant to the performance of the duties and functions or the exercise of powers of the
Commissioner or that relevant person or body.

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Victims of Crime (Financial Assistance Scheme) Bill 2022
Member
Portfolio

Hon Natalie Hutchins MP
Victim Support

Introduction Date
Second Reading Date

6 April 2022
7 April 2022

Summary
The Bill:

Provides for a new scheme to assist victims of crime in their recovery from acts of violence;



Amends the Victims of Crime Assistance Act 1996 in relation to the scheme set out in that Act;



Amends the Victims of Crime Commissioner Act 2015 in relation to the victims of crime, the
functions of the Commissioner and reporting requirements under that Act. Note the Second
Reading Speech:In 2018, the Victorian Law Reform Commission reported on its review of the Victims of Crime
Assistance Tribunal (VOCAT) and its governing legislation, the Victims of Crime Assistance Act
1996… For years, victims have been emphatically telling us that more work needs to be done to
provide them with real access to justice. They have shown courage and fortitude, in drawing on
their own experiences, to call for change in how victims of crime are treated and supported during
what is likely to be one of the most difficult periods of their lives. They see the system as broken
and in urgent need of being rebuilt. Rightly so, their expectations for reform are high.
This Bill tabled today, addresses these issues by establishing a new administrative financial
assistance scheme for victims of crime that acknowledges the harm and experience of the victim
and is built to assist in their recovery from acts of violence. This Bill will bring Victoria in line with
other jurisdictions that have shifted form a courts-based approach to an administrative scheme,
ensuring that victims of crime in our community are given the financial support and assistance they
need to help them recover from the far-reaching effects of violence.

Part 1 – Part 2 – Eligibility for assistance – Part 3 – Applying for and receiving assistance – Part 4 –
Review – Part 5 – Administration
Clause [2] is the commencement provision. Subclause (2) provides for a default commencement on
1 December 2024 for any provision of the Bill which has not come into operation before that date. The
Committee notes the delayed commencement provision and the comments in the Explanatory
memorandum:- ‘The Bill contains a delayed default commencement due to the significant work which
first must be undertaken to establish the scheme following passage of the Bill, including recruiting and
appointing the scheme decision maker and staff, building information technology systems to fulfil the
requirements of the scheme, and developing published guidelines.’
It sets out various definitions which align with the Victims of Crime Assistance Act 1996 (VOCA Act) and
sets out the guiding principles. [3] It defines primary victim31, secondary victim32 and related victim33
and the assistance for which they are eligible. [9-17] Part 3 sets out the framework for applying for and
receiving assistance. Application is made to the scheme decision maker. It provides for applications
which may be made out of time. An applicant is entitled to be represented or assisted by a legal
practitioner or any other person in relation to an application. [21-25] Applicants must satisfy the
scheme decision maker to the civil standard of proof (on the balance of probabilities) about the
existence of any matter relevant to deciding an application. A notice of decision and statement of
31

32
33

A primary victim is eligible to receive assistance within the limit of $60,000 or a higher prescribed amount plus any
special financial assistance paid in accordance with section 11.
A secondary victim is eligible to receive assistance within the limit of $50,000 or a higher prescribed amount.
Related victims are eligible to receive assistance within the limit of $50,000 or a higher amount prescribed in
regulations.
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reasons must be given. [28,35] It makes provision for victim recognition statements and meetings. The
payment of assistance does not affect the right of a person to recover from any other person by civil
proceedings or otherwise any damages or compensation. [40,41] Part 4 provides for review of
decisions. It provides for internal review of decisions. Internal decisions are also reviewable by
VCAT. [44,45,51] Part 5 provides for the administration of the scheme and sets out the various
functions. This includes the establishment of a complaints process. Complaints may be made to the
Health Commissioner about amounts charged by a medical expert, legal practitioner or counselling
service provider in relation to the administration of the scheme. [59] The scheme decision maker is to
be employed by the Secretary under Part 3 of the Public Administration Act 2004. It contains a
delegation provision to a member of staff any function of the scheme decision maker. [55] Guidelines
may be made. [58] Provision is made for information gathering and confidentiality for the purposes of
the scheme.34 [56] Provision is made for information sharing with a prescribed information sharing
entity under the Family Violence Protection Act 2008. [56]
Part 6 – Miscellaneous – Part 7 – Transitional – Part 8 – Amendment of other Acts
Division 1 provides for publication and admissibility of documents and restrictions on publication of
scheme documents. Provision is made for information sharing with a prescribed information sharing
entity under the Family Violence Protection Act 2008. [60-62] It makes provision for the admissibility
of scheme materials in legal proceedings. [63] Division 2 contains general provisions. It creates the
offences of obtaining financial assistance by fraud35 and of providing false or misleading information36
in relation to an application. An annual report must be tabled before 30 September each year. [67] An
independent review of the Act must be conducted within 2 years. [71] If a person for whose benefits
assistance is to be paid is under 18 years of age, the scheme decision maker may pay the assistance to
the Senior Master of the Supreme Court. [70] Regulations may be made by the Governor in
Council. [73] Part 7 contains transitional provisions. [74] Part 8 makes technical amendments including
updating definitions and references in other Acts.

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Spent conviction discrimination – Privacy – Assessing a victim’s character or behaviour
Summary: The effect of clause 33 may be that the scheme decision maker may be permitted to obtain
and must take account of the criminal record of an applicant or deceased primary victim if the scheme
decision maker considers it relevant. The Committee will write to the Attorney-General seeking further
information.

34

35
36
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Note the Explanatory memorandum:- ‘Clause 56… subclause (2) creates an offence for failing to comply with the notice
to provide information or documents to the scheme decision maker upon written request and without reasonable
excuse. The maximum penalty for the offence is 10 penalty units. A person does not commit an offence if the person
has a reasonable excuse for non-compliance with the notice to produce. This exception acts to preserve privileges and
immunities such as legal professional privilege, privilege against self-incrimination and public interest immunity.’
The maximum penalty is 120 penalty units or 12 months imprisonment.
The maximum penalty is 120 penalty units or 12 months imprisonment.
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Relevant provisions
The Committee notes that clause 33 provides:
In deciding whether to pay assistance or refuse an application, and in determining the amount of
assistance to be paid, the scheme decision maker must take the following into account—
(a)

the character, behaviour (including past criminal activity, and the number and nature of any
findings of guilt or convictions, that the scheme decision maker considers relevant) or attitude of
the applicant at any time, whether before, during or after the commission of the act of violence;

(b) in the case of an application by a related victim, the character or behaviour (including past criminal
activity, and the number and nature of any findings of guilt or convictions, that the scheme decision
maker considers relevant) of the deceased primary victim of the act of violence
(c)

any other circumstances the scheme decision maker considers relevant

Clause 22 provides that an application for assistance must contain an authorisation for the scheme
decision maker to obtain any information or document that the scheme decision maker considers
necessary in order to decide the application.
Existing s. 21(1) of the Spent Convictions Act 2021 provides that a law enforcement agency (including
a police force) may disclose a spent conviction as part of a disclosure of the criminal record of a person
to another law enforcement agency (including the Secretary to the Department of Justice and
Community Safety) for the purposes of performing a function or exercising a power under an Act
(including clause 33.) Existing s. 75 of the Equal Opportunity Act 2010 provides that a person may
discriminate (including on the basis of a spent conviction) if that is authorised by an Act (including
clause 33.)
The Committee observes that the effect of clause 33 may be that the scheme decision maker may
be permitted to obtain and must take account of the criminal record of an applicant or deceased
primary victim (potentially including spent convictions), if the scheme decision maker considers it
relevant, in deciding whether to pay assistance or refuse an application, or in determining the
amount of assistance to be paid.
Charter analysis
In respect of the compatibility of clause 22 (which concerns information the applicant must supply to
the scheme decision maker) with the Charter’s right against arbitrary interferences with privacy, the
Statement of Compatibility remarks:
In my view this provision is reasonable and appropriate to the legitimate aim sought, which is to
establish an accessible and streamlined financial assistance scheme for victims of crime. The ability of
the scheme decision maker (or their delegate) to expeditiously obtain necessary information to allow
assessment of an application will facilitate the scheme providing timely financial assistance to victims
and ensure applications are decided on their merits. This in turn will promote the economic and social
rights of victims by enabling victims to access support that assists in their recovery and so participation
in the community and economy. Applications to the scheme are voluntary, and it is appropriate that a
victim may need to share private information with the scheme decision maker to ensure their
application is appropriately considered. Sufficient safeguards are in place, as highlighted, to ensure this
information is not shared beyond what is necessary.

However, the Statement of Compatibility does not address clause 33 (which requires the scheme
decision maker to consider character and behaviour, including relevant criminal history) or the
Charter’s rights against discrimination on the basis of spent convictions.37

37

Charter s. 8. See Charter s. 3(1) (‘discrimination’) and Equal Opportunity Act 2010, s. 6(pb).
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The Explanatory Memorandum explains:
The scheme decision maker has the discretion to consider the relevance or non-relevance of an
applicant's criminal history. This clause is intended to ensure that the scheme decision maker could
consider an application as to whether the applicant was involved in the commission of the offence. It is
not intended that an applicant's criminal history is considered unless it is otherwise relevant.

The Committee notes that clause 33 may require that the scheme decision maker take account of the
relevant character, behaviour and attitude of the applicant ‘at any time’ and may not limit the use of
an applicant’s criminal history to considering whether the applicant was involved in the commission of
the offence.
Relevant comparisons
The Committee notes that existing sub-ss. 54(a), (b)(i) and (f) of the Victims of Crime Assistance Act
1996 are in similar terms to clause 33, but omit the words ‘that the scheme decision maker considers
relevant’.38 Existing s. 21(1) of the Spent Convictions Act 2021 permits a law enforcement agency to
disclose a spent conviction as part of a disclosure of a criminal record to VOCAT. In its report on the
existing Act, the Victorian Law Reform Commission recommended:39
The proposed Act should provide that the scheme decision maker, in determining whether or not to
make a recovery payment, or the amount of the recovery payment, must have regard to:
(a)

whether the applicant, or the direct victim if the applicant is not the direct victim, was committing
an offence at the time of the criminal act the subject of the application, and that offence was the
primary reason the criminal act the subject of the application was committed

(b) whether previous involvement in criminal activity by the applicant, or the direct victim if the
applicant is not the direct victim, was the primary reason the criminal act the subject of the
application was committed.

The Committee also notes that the equivalent laws in:


the Australian Capital Territory and Queensland have provisions in similar terms to the Victorian
Law Reform Commission’s recommendation.40



New South Wales, South Australia, Tasmania and Western Australia require consideration of
whether ‘any behaviour (including past criminal activity), attitude or disposition of the primary
victim concerned that directly or indirectly contributed to the injury or death sustained by the
victim’.41

Of these schemes, only Queensland’s expressly permits the disclosure and consideration of spent
convictions.42

38

39

40
41

42
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Existing s. 54 also requires that VOCAT consider ‘whether the applicant provoked the commission of the act of violence
and, if so, the extent to which the act of violence was in proportion to that provocation’, ‘any condition or disposition
of the applicant which directly or indirectly contributed to his or her injury or death’ and ‘whether the person by whom
the act of violence was committed or alleged to have been committed will benefit directly or indirectly from the award’.
Victorian Law Reform Commission, Review of the Victims of Crime Assistance Act 1996, July 2018, 418,
Recommendation 77.
Victims of Crime (Financial Assistance) Act 2016 (ACT), s. 45(1)(c); Victims of Crime Assistance Act 2009 (Qld), s. 80.
Victims Rights and Support Act 2013 (NSW), s. 44(1)(a); Victims of Crime Act 2001 (SA), s. 20(4)(a); Victims of Crime
Assistance Act 1976 (Tas), s. 5(3); Criminal Injuries Compensation Act 2003 (WA), s. 41.
Victims of Crime Assistance Act 2009 (Qld), s. 69(7).
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Conclusion
The Committee will write to the Attorney-General seeking further information as to whether or not
clause 33 is compatible with the Charter’s rights against discrimination on the basis of spent
convictions and against arbitrary interferences with privacy.

Fair hearing – Admissibility of scheme documents – Cross-examination on scheme documents
Summary: The effect of clauses 63 and 64 may be that a defendant cannot generally obtain scheme
documents, use them as evidence or cross-examine the applicant on them. The Committee will write to
the Attorney-General seeking further information.
Relevant provisions
The Committee notes that clause 63 provides:
Subject to subsection (2) and despite anything to the contrary in the Evidence Act 2008, the following
documents, including any copies of or extracts from them, are not admissible as evidence in any legal
proceeding—
(a)

an application;

(b) a document accompanying an application that was prepared solely for the purposes of the
application;
(c)

a document provided to the scheme decision maker or a member of staff in connection with an
application that was prepared solely for the purposes of the application;

(d) a document prepared by the scheme decision maker or a member of staff in connection with an
application

Sub-clause 63(2) provides exceptions for proceedings for: reviews of decisions made under the Act,
offences under the Act, or for fraud or perjury offences; or with the applicant’s consent.43 Clause 63(3)
provides that ‘A person cannot be required, by subpoena, summons or otherwise, to produce a
document that is inadmissible under this section’.
The Explanatory Memorandum explains:
Although this clause is intended to restrict the admissibility of scheme materials in legal proceedings, it
is also intended not to inadvertently restrict the admissibility of documents that exist elsewhere and are
otherwise admissible as evidence in a legal proceeding or were prepared or are being used for other
purposes (for example hospital or police records). Subclause (1)(b), for example, is confined to
documents prepared solely for the purpose of an application for assistance made to the scheme decision
maker (for example, a statement prepared solely to accompany an application for assistance).

The Committee also notes that clause 64(1) provides:
A victim must not be cross-examined in any legal proceeding on the contents of a document referred to
in section 63(1) unless the document is admissible in that proceeding in accordance with section 63(2).

Clause 64(2) bars a victim from being asked to consent to the admission of a scheme document during
a cross-examination. Clause 64(4) provides that, where a victim has consented to the use of a scheme

43

Clause 64(3) provides: ‘A court must not accept the consent of a victim to the admission of a document referred to in
section 63(1) in any legal proceeding unless the court has first advised the victim of the protected status of the
document and the effect of providing consent.’
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document in a legal proceeding, ‘the court may, as it considers appropriate in the interests of justice,
disallow cross-examination on the contents of the document.’
The Explanatory Memorandum explains:
This clause addresses concerns that victims may be faced with 'on the spot' questioning during crossexamination as to the contents of their applications for financial assistance. The court's discretion to
disallow cross-examination even with the consent of the victim to a document's admission also provides
a further safeguard for victims when they may not fully understand the repercussions of providing
consent or have not had the opportunity to seek independent legal advice.

The Committee observes that the effect of clauses 63 and 64 may be that a defendant cannot
generally obtain scheme documents, use them as evidence or cross-examine the applicant (if the
applicant is an opposing witness) on them, without the applicant’s consent, regardless of their
relevance in the proceedings.
The Committee notes that it may be unclear whether or not clauses 63 and 64 permit a litigant in a
proceeding to adduce evidence on whether or not a witness caused by an opposing party has made an
application for financial assistance in respect of the events described in the witness’s testimony and
whether or not the application was successful.
Charter analysis
The Statement of Compatibility remarks:
A fair hearing includes a reasonable opportunity for each party to present its case. This includes the
opportunity to be informed of the opposing party’s case and to respond. The Supreme Court has also
found that the right to a fair trial under Article 14 of the International Covenant on Civil and Political
Rights and the principle of equality of arms that it incorporates includes the right of an accused person
to seek documents from the prosecution that are necessary for a fair trial. This includes the right (which
is expressly recognised in section 25) to obtain the attendance of, and examine witnesses, under the
same conditions as the prosecution.
The precise content of the right is context-dependent, but the overarching concern is to ensure a party
has a reasonable opportunity to put their case in conditions that do not place them at a substantial
disadvantage compared to their opponent. This encompasses the duty of prosecutors to disclose
relevant material to the accused in criminal proceedings that may assist in the defence, the subpoena
process (to seek information from non-parties), as well as the discovery process in civil proceedings.
However, the High Court has acknowledged that, in some circumstances, the requirements of
procedural fairness may be qualified where necessary to protect important countervailing interests.
More broadly, courts have consistently recognised the importance of privacy rights of victims of
sexualised violence, particularly with respect to communications made in a context of trust for the
purpose of seeking support for recovery.

The Committee notes that existing Div 2A of Pt 2 of the Evidence (Miscellaneous Provisions) Act 1958
generally bars the disclosure or admission in any legal proceeding of a confidential communication
between a sexual offence complainant and a doctor or counsellor, but it permits a court to grant leave
to disclose or admit the evidence if a court is satisfied on the balance of probabilities that:44

44
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(a)

the evidence will, either by itself or having regard to other evidence produced or adduced or to be
produced or adduced by the party seeking leave, have substantial probative value to a fact in issue;
and

(b)

other evidence of similar or greater probative value concerning the matters to which the protected
evidence relates is not available; and

Evidence (Miscellaneous Provisions) Act 1958, s. 32D(1)(b), (c), (d) & (e).
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(c)

the public interest in preserving the confidentiality of confidential communications and protecting
a protected confider from harm is substantially outweighed by the public interest in admitting, into
evidence, evidence of substantial probative value.

As well, the evidence can be disclosed or admitted without leave if the document relates to a physical
examination, was prepared for a legal proceeding, was made in furtherance of fraud or is evidence of
perjury.45 The Committee observes clauses 63 and 64 may not similarly provide for the admission of
scheme documents with leave or in these circumstances where a scheme applicant is a witness against
the defendant, for example where a prosecution witness has previously been convicted of a fraud
offence in relation to the scheme.
In relation to the purpose of clause 63’s limitation on the right to a fair hearing, the Statement of
Compatibility remarks:
This provision serves the pressing importance of protecting a victim’s right to privacy so that personal
and sensitive documents are not admissible in the criminal proceedings of the alleged offender or other
legal proceedings. Under the previous scheme, victims’ records could be subpoenaed and used in
criminal proceedings to challenge the credibility of a victim.
The scheme provides an entitlement for victims to apply for assistance to help them with their recovery
from acts of violence. Having a victim’s private and sensitive information compelled for production may
cause further distress and emotional harm for a victim and may lead to further traumatisation.
Protecting the integrity and informational privacy of the application process is about ensuring victims
are not discouraged from seeking assistance or from providing the information necessary to determine
their application.
The personal information prepared for the specific purpose of the application and provided to the
scheme is not appropriate for use in legal proceedings without the victim’s consent. Additionally, it may
be particularly harmful for a victim if an alleged offender obtains information about the impact of the
crime on the victim, including any physical or psychological injuries, and then uses that information
against the victim. This may also undermine the benefit of any assistance provided under the scheme.
This purpose supports the victim-centred focus of the scheme, implements the recommendations of the
VLRC and follows the approach adopted in New South Wales.

However, the Committee notes that the recommendation of the Victorian Law Reform Commission
and existing New South Wales law may not provide for an equivalent to clause 64.46
The Committee also notes that sub-clauses 64(1) and 64(3) may only apply to the cross-examination
of an applicant, and not to examination-in-chief or re-examination of the applicant; in a typical criminal
proceeding, the applicant will be a prosecution witness and the cross-examination will be by the
defendant, while the examination-in-chief and re-examination will be by the prosecution. For example,
the prosecution may be able to ask such an applicant about statements the applicant made in scheme
documents, but the defence may be barred from cross-examining the applicant about those same
statements. The Committee observes that the Statement of Compatibility may not expressly address
the compatibility of clause 64, given its application only to cross-examination (and not examinationin-chief and re-examination) with the Charter right of criminal defendants to examine witnesses ‘under
the same conditions as’ (or ‘in equality of arms’ with) prosecutors.47

45
46

47

Evidence (Miscellaneous Provisions) Act 1958, s. 32E
Victorian Law Reform Commission, Review of the Victims of Crime Assistance Act 1996, July 2018, 371,
Recommendations 63 & 64; Victims Rights and Support Act 2013 (NSW), s. 113.
Charter s. 25(2)(g) & (h). The Committee notes that these two minimum guarantees are based on a composite guarantee
in Article 14.2(e) of the International Covenant on Civil and Political Rights for a criminal defendant to ‘examine, or have
examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under
the same conditions as witnesses against him’, and also reflect the common law right to equality of arms between
parties to legal proceedings: see Ragg v Magistrates' Court of Victoria & Corcoris [2008] VSC 1; B A v Attorney-General
[2017] VSC 259.
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Relevant comparisons
The Committee notes that existing Victorian law is in similar terms to clause 63; however, it also
provides that a court or tribunal may nevertheless admit such evidence ‘if satisfied, on the application
of a party to the proceeding, that it is in the interests of justice to do so.’
The Committee also notes that equivalent laws in:


New South Wales and the Northern Territory are in similar terms to clause 63.48



Queensland bar the admission, in proceedings for prosecuting the offence in which an
application was made, of evidence of the application or any decision made about it.49

The remaining Australian jurisdictions do not place any express limitations on the admission of scheme
documents in legal proceedings.50
Conclusion
The Committee will write to the Attorney-General seeking further information as to whether or not:
•

clauses 63 and 64 permit a litigant to adduce evidence on whether or not a witness for an
opposing party has made an application for financial assistance in respect of the events the
witness has described and whether or not any application was successful

•

providing for scheme documents in similar terms to Div 2A of Pt 2 of the Evidence
(Miscellaneous Provisions) Act 1958 would be a less restrictive alternative reasonably available
to achieve the purpose of clause 63; and

•

clause 64, by applying only to cross-examination, is compatible with the right of criminal
defendants to examine witnesses under the same conditions as (or in ‘equality of arms’ with)
prosecutors.

48

Victims Rights and Support Act 2013 (NSW); Victims of Crime Assistance Act 2006 (NT).
Victims of Crime Assistance Act 2009 (Qld), s. 137.
Victims of Crime (Financial Assistance) Act 2016 (ACT); Victims of Crime Act 2001 (SA); Victims of Crime Assistance Act
1976 (Tas); Criminal Injuries Compensation Act 2003 (WA).

49
50
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
The responses are reproduced here – please refer to Appendix 3 for additional information.

Conservation, Forests and Lands Amendment Act 2022
Road Safety Amendment (Hoon Events) Bill 2021
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Ms Kat Theophanous MP
Member for Northcote
PO Box 680
NORTHCOTE VIC 3070

Ref: MIN093367

“*MIN093367*”

Dear Ms Theophanous
CONSERVATION FORESTS LANDS AMENDMENT BILL 2022
Thank you for your letter of 10 March 2022 about the Scrutiny of Acts and Regulations Committee’s
consideration of the Conservation, Forests and Lands Amendment Bill 2022.
The Bill provides that a Code of Practice may apply, adopt or incorporate any matter contained in any
document, standard, rule, specification or method as amended from time to time; and provide that a
Code of Practice may confer a discretionary authority on the Minister or Secretary, or leave any matter
to thing to be approved, dispensed with or regulated by the Minister or the Secretary.
The committee has raised a number of questions about the operation of clause 3(2) of the Bill in
particular. Section 31 of the Conservation, Forests and Lands Act 1987 (CFL Act) permits the code to
incorporate a wide range of documents as published at any time before the document is incorporated.
Clause 3(2) of the Bill inserts new section 31(2)(c), which will extend the power to incorporate
documents into a Code of Practice to incorporate documents as amended from time to time. This
power is common on the statute book.
The effect of clause 3(2) would be that once the code is amended to incorporate a document as
amended from time to time, further amendments to the incorporated document would not require a
code amendment to incorporate those changes into the code. Clauses 3(3) and 4 provide that any
amendment to an incorporated document does not take effect until notice is published in the Gazette,
and the latest version of the amended document must be published on the department’s website.
Code of Practice to incorporate materials and documents as published from time to time
I note the committee’s advice about the requirements of the Subordinate Legislation Act 1994 (SL
Act). I note that item 6.1 of Schedule 2 of the Subordinate Legislation (Legislative Instruments)
Regulations 2021 (SL Regulations) prescribes a Code of Practice made under section 31(1) of the
CFL Act to be a legislative instrument for the purposes of the SL Act.
I understand that, in the context of parliamentary oversight, amendments to a Code of Practice,
including amendments to apply, adopt or incorporate material as amended from time to time pursuant
to section 31 would be sent to the committee as the code is prescribed to be a legislative instrument
under Schedule 2 of the SL Regulations 2021.
In relation to documents that are incorporated under section 31 of the CFL Act, they will be sent to the
committee if required under the SL Act and the SL Regulations, depending on the character of the
document. This process is consistent with the way all other subordinate instruments are treated.
As discussed further below, amendments to documents that are incorporated will only be incorporated
in the code to the extent permitted by the relevant provision of the code that incorporates the
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document. I note Parliamentary oversight is maintained through the initial code amendment that
incorporates a document as amended from time to time, including any limitations to the scope of
incorporation of future amendments to the document.
Charter issues - Participation in public life – Codes that apply, adopt or incorporate other
matter
Requirements to advertise, consult and publish proposed amendments
The committee has identified a number of examples of similar provisions in other Acts which allow the
incorporation of documents as amended from time to time into Codes of Practice. The committee has
noted, with emphasis, that a number of these Acts include provisions similar to section 33, 34 and 36
of the CFL Act. I understand reference to existing sections 33, 34 and 36 of the CFL Act is intended
to be a reference to sections, 33, 34 and 37 as section 36 was repealed in 2017.
Sections 33, 34 and 37 of the CFL Act set out the requirements to advertise a proposed Code of
Practice or amendments to a Code of Practice, consider submissions, and publish a Code of Practice
or amendments to a code. As with the other provisions identified by the Committee, sections 33, 34
and 37 apply in relation to code amendments rather than amendments to documents incorporated by
the code. Accordingly, the operation of the CFL Act and the new section 31(2)(c) inserted by clause
3(2) of the Bill is no different than the provisions identified by the committee.
Compatibility with the right to participate in the conduct of public affairs
The committee has also queried whether clause 3(2) is compatible with the right to participate in the
conduct of public affairs. This right is protected by section 18 of the Charter of Human Rights and
Responsibilities Act 2006 (Charter) and provides that every person in Victoria has the right and is to
have the opportunity, without discrimination, to participate in the conduct of public affairs, directly or
through freely chosen representatives. The committee observed that the effect of clause 3(2) may be
that a person who is required to comply with a Code of Practice that applies, adopts or incorporates
other matter as published from time to time may be required to comply with requirements arising from
later amendments to that matter after they are notified in the Gazette, without further decisions by a
Minister or further advertising, submissions or potential disallowance.
Clause 3(2) of the Bill is compatible with section 18 of the Charter as the right of a person to
participate in public affairs is not engaged by this provision. Codes of Practice made under the CFL
Act are not mandatory unless there is a specific legislative obligation for a specific code (see section
39 of the CFL Act). Currently, the only such provision is section 46 of the Sustainable Forests (Timber)
Act 2004, which makes compliance with the Code of Practice for Timber Production 2014 mandatory
for VicForests and its contracted operators.
While this Code of Practice includes mandatory obligations, it is not intended that incorporated
documents will impose mandatory obligations or requirements on any person. The second reading
speech clarifies that compliance standards (proposed to be incorporated into the Code of Practice for
Timber Production) are intended to clarify the manner in which a particular duty or obligation under the
code may be discharged and are optional in nature. In addition, the Management Standards and
Procedures, which are currently incorporated under section 31 and impose mandatory obligations, are
proposed to be inserted into the substantive code to achieve this objective.
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While it is not intended to do so, it is acknowledged that an incorporated document may include a
mandatory obligation. However, this could only occur if provided for in the Code of Practice. Amending
the code to do this would be subject to the advertising, consultation and publication requirements
under sections 33, 34 and 37 of the CFL Act. It would also be subject to consideration of the Charter,
including the right to participate in public affairs.
Thank you again for writing to me and I trust this information will be of assistance.

Yours sincerely

Hon Lily D'Ambrosio MP
Minister for Energy, Environment and Climate Change
Minister for Solar Homes
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Report on Subordinate Legislation
SR No. 47 – Environment Protection Regulations 2021
The Committee received correspondence from the Minister in relation to the above subordinate
legislation.52
The Committee thanks the Minister for the attached information.

52

The Committee also published the Minister’s previous response which acknowledged receipt of its letter dated 17
August 2021. See Scrutiny of Acts and Regulations Committee, Alert Digest No 13 of 2021, October 2021
<https://www.parliament.vic.gov.au/sarc/publications/details/41/287>
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17 August 2021
The Hon. Lily D’Ambrosio
Minister for Energy, Environment and Climate Change
Level 16, 8 Nicholson Street
East Melbourne VIC 3002
By email:

lily.dambrosio@parliament.vic.gov.au

Dear Minister
SR No. 47/2021 – Environment Protection Regulations 2021
The Regulation Review Subcommittee (the Subcommittee) considered SR No. 47/2021 – Environment
Protection Regulations 2021 (the Regulations) at a meeting on 16 August 2021. The Regulations have
been approved by the Subcommittee.
Requirement to provide prescribed information
Section 50(1)(e) of the Environment Protection Act 2017 (the Act) provides that an application for a
permission (which means a licence, permit or registration) must ‘include any prescribed information.’
Regulation 17(2) provides for that prescribed information as follows:
For the purposes of section 50(1)(e) of the Act, the following information is prescribed in the case of an
application made to the Authority for a licence or a permit—
(a)

a declaration as to whether or not the applicant and, if the applicant is a body corporate, any officer
of the applicant or of another body corporate that has or had one or more officers in common with
the applicant or any family member of the applicant has ever—
(i)

been found guilty of any offence, or entered into an undertaking, under any relevant
environment protection legislation and, if so, details of the findings of guilt

Spent Convictions Act 2021
The Spent Convictions Act 2021 will come into operation before 1 December 2021. Pursuant to the
Spent Convictions Act 2021:
• a person is not required to disclose to another person the existence of a spent conviction; or
information in relation to a spent conviction: section 20(1)(b);
• a person must not request that another person disclose the existence of a spent conviction; or
information in relation to a spent conviction: section 20(1)(c); and
• everyone will have a right to effective protection against discrimination on the basis of a spent
conviction: section 28.
The Subcommittee notes that section 20 does not expressly provide that its terms override other
statutory requirements and that the protection against discrimination is subject to an exception in the
Equal Opportunity Act 2010 for conduct that is necessary to comply with an enactment. The

Subcommittee also notes that the Spent Convictions Act 2021 does not expressly exempt environment
protection laws from its requirements. Further, the Subcommittee notes that the explanatory
memorandum and certificates issued under the Subordinate Legislation Act 1994 in relation to the
Regulations did not discuss spent convictions.
Request for information
The Subcommittee requests information as to whether or not regulation 17(2)(a)(i) will apply to spent
convictions when the Spent Convictions Act 2021 commences.
The Subcommittee would appreciate your response by no later than 14 September 2021.

Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Parliament of Victoria
Scrutiny of Acts and Regulations Committee
Spring Street
EAST MELBOURNE VIC 3002

Ref: MIN086977

“*MIN086977*”

Dear Mr Gepp
SR NO. 47/2021 – ENVIRONMENT PROTECTION REGULATIONS 2021
Thank you for your letter of 17 August 2021 seeking information on whether regulation 17(2)(a)(i) of
the Environment Protection Regulations 2021 will apply to spent convictions under the Spent
Convictions Act 2021 (SC Act), which commenced on 1 December 2021. I apologise for my delayed
response.
Under the SC Act, regulation 17(2)(a)(i) of the Environment Protection Regulations 2021 does not
apply to spent convictions. That is, a licence or permit applicant is not required to disclose the
existence of, or information relating to, a spent conviction in a licence or permit application. The
Environment Protection Authority (EPA), or a council, where applications are made to a council, would
also not be permitted to request this information from the applicant.
The Department of Environment, Land, Water and Planning informs me that prior to the
commencement of the SC Act, the EPA took administrative steps to ensure that any information
required as part of its licence or permit applications under section 50 regulation 17(2)(a)(i) of the
Environment Protection Regulations 2021 would not apply to spent convictions under the SC Act.
If you would like more information about this matter, please contact Eve Graham, Director
Environment Protection, DELWP on 0439 713 668 or email eve.graham@delwp.vic.gov.au.
Thank you again for raising this important matter with me.
Yours sincerely

Hon Lily D'Ambrosio MP
Minister for Energy, Environment and Climate Change
Minister for Solar Homes
07 / 04 / 2022
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Appendix 1
Index of Bills and
Subordinate Legislation in 2022
Alert Digest Nos.
BILLS
Agriculture Legislation Amendment Bill 2022
6
Alpine Resorts Legislation Amendment Bill 2022
2
Appropriation (2022-2023) Bill 2022
6
Appropriation (Parliament 2022-2023) Bill 2022
6
Casino and Gambling Legislation Amendment Act 2021
15 of 2021, 1
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3, 6
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Equal Opportunity (Religious Exceptions) Amendment Act 2021
15 of 2021, 1
Gambling and Liquor Legislation Amendment Bill 2022
4
Health Legislation Amendment (Quality and Safety) Bill 2021
1
Human Rights and Housing Legislation Amendment (Ending Homelessness) Bill 2022
4
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Fines Reform and Other Matters) Bill 2022
4
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Justice Legislation Amendment Bill 2022
6
Livestock Management Amendment (Animal Activism) Bill 2021
1
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
15 of 2021, 2
Public Health and Wellbeing Amendment Bill 2022
2
Puffing Billy Railway Bill 2022
4
Regulatory Legislation Amendment (Reform) Bill 2021
1
Road Safety Amendment (Hoon Events) Bill 2021
3, 6
Road Safety Legislation Amendment Bill 2022
5
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Victims of Crime (Financial Assistance Scheme) Bill 2022
6
Victoria Police Amendment Act 2022
4
Wildlife Amendment (Duck Hunting) Bill 2022
5
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
14 of 2021, 1
Workplace Safety Legislation and Other Matters Amendment Bill 2021
1
SUBORDINATE LEGISLATION
SR No. 47 – Environment Protection Regulations 2021
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Road Safety Amendment (Hoon Events) Bill 2021
(vi)

3, 6

inappropriately delegates legislative power

Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022

5

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Conservation, Forests and Lands Amendment Bill 2022

3, 6

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Agriculture Legislation Amendment Bill 2022
6
Casino and Gambling Legislation Amendment Act 2021
15 of 2021, 1
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3, 6
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Equal Opportunity (Religious Exceptions) Amendment Act 2021
15 of 2021, 1
Health Legislation Amendment (Quality and Safety) Bill 2021
1
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
15 of 2021, 2
Road Safety Amendment (Hoon Events) Bill 2021
3, 6
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Victims of Crime (Financial Assistance Scheme) Bill 2022
6
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(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities (continued)
Wildlife Amendment (Duck Hunting) Bill 2022
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
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Published

Public Transport

06-05-21

5 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21
06-02-22

14 of 2021
1 of 2022

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Act 2021

Treasurer

27-10-21
14-12-21

14 of 2021
1 of 2022

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

17-11-21

15 of 2021

Casino and Gambling Legislation
Amendment Act 2021

Consumer Affairs, Gaming and
Liquor Regulation

17-11-21
13-12-21

15 of 2021
1 of 2022

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

17-11-21

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

17-11-21

15 of 2021

Equal Opportunity (Religious
Exceptions) Amendment Act 2021

Attorney-General

17-11-21
02-12-21

15 of 2021
1 of 2022

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

17-11-21

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Act 2021

Health

16-11-21
30-11-21

15 of 2021
2 of 2022

Bill Title

Minister/ Member

Transport Legislation
Miscellaneous Amendments
Bill 2021

39

Scrutiny of Acts and Regulations Committee

Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Health Legislation Amendment
(Quality and Safety) Bill 2021

Health

08-02-22

1 of 2022

Conservation, Forests and Lands
Amendment Bill 2022

Energy, Environment and Climate
Change

10-03-22
26-04-22

3 of 2022
6 of 2022

Drugs, Poisons and Controlled
Substances Amendment
(Decriminalisation of Possession
and Use of Drugs of Dependence)
Bill 2022

Fiona Patten MP

10-03-22
10-03-22

3 of 2022
4 of 2022

Justice Legislation Amendment
(Trial by Judge Alone and Other
Matters) Bill 2022

Attorney-General

10-03-22

3 of 2022

Road Safety Amendment (Hoon
Events) Bill 2021

Stuart Grimley MP

10-03-22
04-04-22

3 of 2022
6 of 2022

Transport Legislation Amendment
(Port Reforms and Other Matters)
Bill 2022

Ports and Freight

06-04-22

5 of 2022

Wildlife Amendment (Duck
Hunting) Bill 2022

Jeff Bourman MP

06-04-22

5 of 2022

Agriculture Legislation Amendment
Bill 2022

Agriculture

6 of 2022

Victims of Crime (Financial
Assistance Scheme) Bill 2022

Victim Support

6 of 2022
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
9 May 2022.

Statutory Rules Series 2021
SR No. 134 – Subdivision (Registrar’s Requirements) Regulations 2021
SR No. 135 – Road Safety Road Rules Amendment (Electric Scooter Trial) Rules 2021
SR No. 136 – Road Safety (General) Amendment Regulations 2021
SR No. 137 – Occupational Health and Safety Amendment (Crystalline Silica) Regulations 2021
SR No. 138 – Control of Weapons Regulations 2021
SR No. 139 – Petroleum Regulations 2021
SR No. 140 – Water (Tagged Water Allocation) Regulations 2021
SR No. 141 – Victorian Civil and Administrative Tribunal (Federal Jurisdiction Matters) Regulations
2021
SR No. 142 – Child Wellbeing and Safety (Child Link) Regulations 2021
SR No. 143 – Magistrates’ Court Chapter II and Judicial Registrars Amendment (Federal Jurisdiction
Matters) Rules 2021
SR No. 144 – Supreme Court (Chapter I Appendices A and B) Amendment Rules 2021
SR No. 146 – Spent Convictions Regulations 2021
SR No. 150 – Major Transport Projects Facilitation (Notification) Regulations 2021
OH&S Regulation – Order Approving the First Aid in the Workplace Compliance Code
OH&S Regulation – Order Revoking the First Aid in the Workplace Compliance Code

Legislative Instruments 2021
Guidelines under Section 55 of the Duties Act 2000
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