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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Children, Youth and Families (Raise the Age) Amendment Bill
2021
Member
Samantha Ratnam MP
Private Member’s Bill

Introduction Date
Second Reading Date

18 March 2021
26 May 2021

Summary
The Bill amends the Children, Youth and Families Act 2005. The Bill:‐


Increases the minimum age of criminal responsibility from 10 to 14 years of age;



Makes consequential amendments to the Crimes Act 1958, the Fines Reform Act 2014 and the
Infringements Act 2006. Note the Second Reading Speech:‐
The effective age of criminal responsibility in Victoria is established by section 344 of the
Children, Youth and Families Act 2005… Part 2 of the Children, Youth and Families (Raise the
Age) Amendment Bill 2021 will raise the age in section 344, to state that: ‘It is conclusively
presumed that a child under the age of 14 years cannot commit an offence’. In simplest terms,
this means that children aged 13 or younger, can no longer be charged with a criminal offence
or be subject to criminal law proceedings. Children aged 14 year and above may continue to
be charged with criminal offences.

Part 2 – Amendment of the Children, Youth and Families Act 2005 (CYF Act)
Clause 2 is the commencement provision. [2] Subclause 2 provides that if a provision of the Bill does
not come into operation before 7 November 2022, it comes into operation on that day. Note the
Explanatory memorandum:‐ ‘The delayed commencement will allow time to undertake work to
strengthen the therapeutic, community‐based programs and services for children aged between 10 and
13 as an alternative to the criminal justice system.’ Part 5.1 of the CFY Act provides for the criminal
responsibility of children. It raises the minimum age of criminal responsibility for children from 10 to
14 years. [5] Note the Explanatory memorandum:‐ ‘This amendment raises the effective minimum age
of criminal responsibility in Victoria from 10 to 14 years, meaning that children under 14 years of age
at the time of the commission of an offence cannot be held responsible in criminal law proceedings.’ A
child under the age of 14 years can no longer be subject to a youth residential centre order. [6]
Transitional provisions do not have a retrospective effect. [9,16]
Part 3 – Consequential amendments to other Acts
Part 3 makes consequential amendments to other Acts as a result of raising the minimum age of
criminal responsibility. Fingerprints cannot be taken from children under 14 years nor can forensic
procedures be undertaken. [11,12,13] Consequential amendments are made to the definition of ‘child’
in the Fines Reform Act 2014 and the Infringements Act 2006. [19,20]

1
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Comments under the PCA
Abolition of common law presumption of doli incapax – Rights and freedoms – (Section 17(a)(i), PCA)
The Bill amends section 344 to raise the minimum age of criminal responsibility in Victoria from 10 to
14 years. It provides that ‘it is conclusively presumed that a child under the age of 14 years cannot
commit an offence.1 The effect of the amendments are that children who are below the minimum age
of criminal responsibility, namely 14 years of age, at the time of the commission of the offence cannot
be held responsible in criminal law proceedings. [5] Note the Second Reading Speech:‐
This amendment effectively makes redundant the current rebuttable common law
presumption, known as doli incapax, that a child between 10 and 13 years cannot commit a
crime because they are capable of differentiating between right and wrong… We also know
that in Victoria the majority of children aged 10‐13 that are charged are held in custody on
remand, but it also these 10‐13 year old children that are most likely to have their charges later
dismissed by a court upholding doli incapax, or when they are withdrawn by prosecutors…
Abolishing the common law presumption will mean responding to children’s behaviour will not
be contingent on whether guilt can be established in a criminal setting. All children under 14
will consistently receive the most effective therapeutic treatment to address their behaviour.
The common law rebuttable presumption of doli incapax has its origins in Roman law.2 The words ‘doli
incapax’ mean ‘incapable of crime’.3 At common law ‘the doli incapax rule applies to a child accused
who is aged under 14 but not under the age of 10 years.’4 The High Court considered the presumption
of doli incapax may be rebutted by evidence.5 It has been stated ‘there is no prescribed formula for
evidence to rebut the presumption; that will depend on the circumstances in individual cases.’6 The
burden of rebutting the presumption is on the prosecution.7
The Committee notes that the amendments abolish the common law presumption of doli incapax.
The Committee also notes that the amendments increase the criminal age of responsibility for
children from 10 to 14 years of age. Children who are below the minimum age of criminal
responsibility, namely 14 years of age, at the time of the commission of the offence cannot be held
responsible in criminal law proceedings.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

1

2

3

4
5
6
7

2

Note the Explanatory memorandum:‐ ‘This amendment raises the effective minimum age of criminal responsibility in
Victoria from 10 to 14 years, meaning that children under the age of 14 years at the time of the commission of an
offence cannot be held responsible in criminal law proceedings.’
Crofts, Thomas – “Prosecuting Child Offenders: Factors Relevant to Rebutting the Presumption of Doli Incapax” [2018]
SydLawRw 13; (2018) 40(3) Sydney Law Review 339, page 2 <http://www.austlii.edu.au/au/journals/SydLawRw/
2018/13.html>
Judicial College of Victoria, Children’s Court Bench Book, 23.1.2 ‐ Child accused between 10‐13 years – doli incapax
<https://www.judicialcollege.vic.edu.au/eManuals/CHCBB/60942.htm>
Ibid – at 23.1.1 – R v ALH (2003) 6 VR 276 [75].
Ibid – RP v The Queen [2016] HCA 53 at [8]‐[9]s
See fn 2, page 16; [2017 NSWCCA 34 (22 March 2017) [149].
Ibid, page 5.
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Energy Legislation Amendment (Energy Fairness) Bill 2021
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

25 May 2021
26 May 2021

Summary
The Bill amends the Electricity Industry Act 2000 and the Gas Industry Act 2001. It makes related
amendments to the Criminal Procedure Act 2009 and the Essential Services Commission Act 2001. It
makes amendments to:‐


Prohibit certain types of sales practices;



Create offences for wrongful disconnection of electricity and gas;



Create offences relating to the provision of false or misleading information to the Essential
Services Commission;



Amend the gazettal requirements for tariffs in certain circumstances.

Note the Second Reading Speech:‐
Firstly, the Bill will prohibit energy retailers and their agents from engaging in unsolicited high‐
pressure sales tactics to domestic customers, such as door‐to‐door selling or cold‐calling. These
practices have resulted in some of the most vulnerable Victorians being signed up to unfair,
expensive energy contracts that cause significant financial and emotional distress. The Bill bans
‘save’ and ‘win‐back’ offers, which retailers use to entice customers to return to, or stay with,
their current energy retailer when they try to switch retailers…
Further, the Bill introduces new criminal penalties of up to $1 million for energy retailers that
knowingly or recklessly arrange the wrongful disconnection of customers, and for energy
retailers and relevant exempt persons who disconnect or arrange the disconnection of
households in a way that endangers customers on life support equipment. These stronger
penalties reflect the negative health, wellbeing, and potentially life‐threatening consequences
of being disconnected from energy supply for all energy consumers.
Criminal offences and higher penalties will increasingly deter energy retailers and relevant
exempt persons from his behaviour. The reforms will especially benefit Victoria’s most
vulnerable energy customers, including those in financial stress and reliant upon life support
equipment.
Part 2 – Amendment of the Electricity Industry Act 2000 (EIA)
Division 1 provides consumer protections. It inserts new sections 40EA and 40EB into the EIA which
prohibit retailers as a condition on their licence from undertaking save and win‐back offers during the
prohibited period.8 New section 40EB prohibits retailers from conducting door‐to‐door sales and cold

8

See new section 40EA(6) inserted by clause, prohibited period means the period—
(a) starting from when the losing retailer becomes aware that the customer transfer process has commenced or has
been completed in respect of a domestic customer of the losing retailer; and
(b) ending—
(i)
at the end of the period after the customer transfer process is complete that is prescribed for the purposes
of this subparagraph; or
(ii) if there is no prescribed period, after a period of 6 months after the customer transfer process is complete.
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calling in certain circumstances including the prohibited period unless the person has given express
consent. [5]
Division 2 provides for wrongful disconnection. It sets out obligations and offences for retailers and
exempt electricity sellers9 in relation to the disconnection of the supply of electricity. (See new Division
5C of Part 2.) [9] New section 40SD provides that a retailer or an exempt electricity seller who arranges
for the supply of electricity at a relevant customer’s premises to be disconnected, is guilty of an offence
where the retailer or exempt electricity supplier disconnects the supply of electricity and knows or is
reckless as to whether the disconnection is in accordance with new Subdivision 3. The penalty in the
case of a natural person is 1200 penalty units or 10 years imprisonment. In the case of a body corporate
the penalty is 6000 penalty units. (An offence under that section is an indictable offence.)
Compensation for disconnection is available with amounts prescribed by regulation pursuant to
amended section 40B(5). [8]
There are offences10 for the disconnection of electricity for life support customers.11 A register of life
support must be established and maintained under new section 40SA. [9] New Subdivision 3 and new
section 40SL provides permitted grounds for disconnection in certain circumstances such as if access
to a meter is denied or the taking of electricity without notification by a customer. [9] General
enforcement provisions are set out in new Division 1. [12] It clarifies the regulation making power. [16]
Part 3 – Amendment of the Gas Industry Act 2001
It inserts prohibitions on save and win‐back offers, door to door sales and cold calling under certain
circumstances. [19] Compensation12 is available for wrongful disconnection. [22] It inserts new
Division 4AA which sets out obligations and offences in relation to the disconnection of the supply of
gas. (new section 48DF). There are permitted grounds for disconnection including where access to a
9

10

11

12

4

See new section 40SA – Exempt electricity seller means a relevant exempt person (within the meaning of section 33B)
who sells electricity.
See section 33B:
33B relevant exempt person means a person who, because of an Order made under section 17, will be exempt from a
requirement to obtain a licence to undertake any of the following activities when the person is registered in the
Register of Exempt Persons—
(a) the generation of electricity for supply or sale;
(b) the transmission of electricity;
(c) the distribution or supply of electricity;
(d) the sale of electricity;
The penalties for a retailer or an exempt electricity seller who commits an offence against new 40SF are (a) in the case
of a natural person, 1200 penalty units or 10 years imprisonment or (b) in the case of a body corporate 6000 penalty
units.
See new section 40SA:
life support customer means—
(a) a relevant customer who is a life support resident; or
(b) a relevant customer at whose premises a life support resident (who is not the relevant customer) resides or
intends to reside;
life support equipment means any of the following—
(a) an oxygen concentrator;
(b) an intermittent peritoneal dialysis machine;
(c) a kidney dialysis machine;
(d) a chronic positive airways pressure respirator;
(e) crigler najjar syndrome phototherapy equipment;
(f) a ventilator for life support;
(g) any other equipment requiring electricity that a registered medical practitioner certifies is required for a life
support resident;
(h) equipment (other than equipment referred to in paragraphs (a) to (g)) specified under an applicable Code for the
purposes of this definition;
See new 48A(5)(a) – ‘Prescribed amount’ means the amount prescribed by the regulations for the purposes of the
section.

Alert Digest No. 7 of 2021

meter is denied or the fraudulent or illegal taking of gas. (See new 48DO and 48DV) [23] A register of
life support customers and life support residents must be maintained. (See new section 48DX) [23] It
inserts (new sections 229A to 229E) general enforcement provisions to prohibit the giving of false or
misleading information to the Essential Services Commission (the Commission). [26] It clarifies the
regulation making power. [30]
Part 4 – Consequential amendments of other Acts
It amends Schedule 2 of the Criminal Procedure Act 2009 to insert new items for the indictable
offences in the Electricity Industry Act 2000 and the Gas Industry Act 2001. It amends the Essential
Services Commission Act 2001 to enable the Commission to commence and conduct proceedings in
relation to contraventions of the Electricity Industry Act 2000 and Gas Industry Act 2001 by energy
licensees. [32‐36]

Comments under the PCA
Practice Note A. iv – Further explanation
The disconnection of supply of electricity13 or gas14 either knowingly or recklessly by a retailer or an
exempt electricity seller15 or exempt gas seller16 at a relevant customer’s premises are offences. The
maximum penalty in the case of a natural person is 1200 penalty units or 10 years imprisonment. In
the case of a body corporate the maximum penalty is 6000 penalty units. Generally, energy retailers
and sellers are corporations.
The Committee will write to the Minister to seek further information as to the operation of the
provisions and the circumstances in which it is envisaged they will apply to a natural persons, exempt
electricity sellers and exempt gas sellers.

13

14

15

16

See new section 40SD:
40SD Knowingly or recklessly disconnecting supply of electricity at premises
(1) A retailer or an exempt electricity seller who arranges for the supply of electricity at a relevant customer's premises
to be disconnected other than in accordance with Subdivision 3, and knows, or is reckless as to whether, the
disconnection is not in accordance with that Subdivision, is guilty of an offence and liable to a penalty not
exceeding—
(a) in the case of a natural person, 1200 penalty units or 10 years imprisonment; or
(b) in the case of a body corporate, 6000 penalty units.
(2) An offence against subsection (1) is an indictable offence.
See new section 48DF:
48DF Knowingly or recklessly disconnecting supply of gas at premises
(1) A gas retailer or an exempt gas seller who arranges for the supply of gas at a relevant customer's premises to be
disconnected other than in accordance with Subdivision 3, and knows, or is reckless as to whether, the
disconnection is not in accordance with that Subdivision, is guilty of an offence and liable to a fine not exceeding—
(a) in the case of a natural person, 1200 penalty units or 10 years imprisonment; or
(b) in the case of a body corporate, 6000 penalty units.
(2) An offence against subsection (1) is an indictable offence.
Section 17 of the Electricity Industry Act 2000 provides that the Governor in Council may by Order in Council published
in the Government Gazette, exempt a person from the requirement to obtain a licence in respect of the activity
specified in the Order in Council.
See 48DC Definitions:
exempt gas seller means a person who, by Order made under section 24, is exempt from the requirement—
(a) to obtain a licence to sell gas; or
(b) to obtain registration under section 91BJ or 91LB of the National Gas (Victoria) Law

5
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

6
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Mutual Recognition (Victoria) Amendment Bill 2021
Member
Portfolio

Hon MP Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

25 May 2021
26 May 2021

Summary
The Bill amends the Mutual Recognition (Victoria) Act 1998 to adopt the amendments made to the
Mutual Recognition Act 1992 of the Commonwealth by the Mutual Recognition Amendment Act 2021
of the Commonwealth.17 Note the Second Reading Speech:‐
It proposes to adopt into Victoria law amendments proposed to be made to the Mutual
Recognition Act 1992 of the Commonwealth that establish a scheme of automatic mutual
recognition of occupational registrations and licences. The Mutual Recognition Amendment Bill
2021 that is currently before the Commonwealth Parliament is the product of several months
of negotiation between the Commonwealth and the States to deliver reforms that enhance
labour mobility by removing the need for workers to obtain separate licences when working
interstate while ensuring protections for vulnerable people, consumers and the public are
maintained.
Commencement
Clause 2 is the commencement provision. [2] The Bill comes into operation on a day or days to be
proclaimed. Note the Explanatory memorandum:‐ ‘This reflects the commencement arrangements of
the Mutual Recognition Amendment Bill 2021 of the Commonwealth, which provides for that Bill to
commence on day to be proclaimed, or if no proclamation occurs, the day after the day after 12 months
that Bill receives Royal Assent.’ Clause 2 of Mutual Recognition Amendment Bill 2021 as set out in
amended Column 218 of that clause provides that the Bill commences on a single day to be fixed by
proclamation. However, if the provisions do not commence within the period of 12 months beginning
on the day the Act receives the Royal Assent, they commence on the day after the end of that period.
Clause 3 provides for the adoption of the amendments made to the Commonwealth Act by the Mutual
Recognition Amendment Act 2021 (Commonwealth). New section 6(1) provides that each adoption
can be terminated at the end of the day fixed under section 6 as the day on which that adoption is to
terminate. [3] It amends existing section 6 to further provide the termination of adoptions of
provisions by proclamation published in the Government Gazette.19 [4]

17

18

19

Note the Explanatory memorandum to the Mutual Recognition Act Amendment Act 2021 of the Commonwealth:‐
‘In late 2020, the Australian and state and territory governments agreed to introduce a uniform scheme for AMR
(automatic mutual recognition). On 13 November 2020, National cabinet agreed to establish an Intergovernmental
Agreement on Automatic Mutual Recognition of Occupational Registrations (IGA) outlining jurisdictions’ commitment
to implement AMR from 1 July 2021 through amendments to the MRA, The IGA was signed by all jurisdictions, with the
exception of the Australian Capital Territory, at the National Cabinet meeting on 11 December 2020… The Bill does not
prevent a person from seeking MR under the existing MR arrangements (in Part 3) nor will it disrupt existing national
registration schemes, state model law schemes or state‐based AMR schemes such as the: (a) National Registration and
Accreditation Scheme for the health professions administered by the Australian Health Practitioner Regulation Agency
(covering certain health practitioners) (b) Legal practice scheme for legal practitioners (under Legal Profession Acts or
Legal Profession Uniform Law as adopted in certain states.’
See Senate amendments – Schedule pages 1 & 2 – <https://parlinfo.aph.gov.au/parlInfo/download
/legislation/sched/r6689_sched_133a63c8‐9c5d‐4c88‐9776‐932be8e3e54d/upload_pdf/Mutual%20Recognition%20
Amendment%20Bill%202021.pdf;fileType=application%2Fpdf>.
Note existing section 6 of the Mutual Recognition (Victoria) Act 1998 makes provision for the termination of reference.
It provides:‐ ‘The Governor in Council, by proclamation published in the Government Gazette, may fix a day as the day
on which the adoption of the Commonwealth Act under section 4 of this Act terminates.’

7
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Comments under the PCA
Insufficiently subjects the exercise of legislative power to parliamentary scrutiny (S. 17(a)(vii), PCA)
Mutual Recognition Amendment Bill 2021 (Commonwealth)
The Mutual Recognition Amendment Bill 2021 (Commonwealth) inserts a new Part 3A into the Mutual
Recognition Act 1992 to provide for mutual recognition for occupational registrations. It deals with
the ability of a person who is registered for an occupation in the person’s home State to carry on an
activity covered by an occupation in another State. Section 42D of that Bill as inserted by clause 87 sets
out an entitlement to automatic deemed registration. The legislative note states that ‘This does not
authorise the person to carry on every activity in the second State covered by the second State
occupation. Automatic deemed registration authorises in the second State only activities the person is
authorised to carry on in their home State.’
The Commonwealth Bill provides for a Minister of a State to make declarations or determinations by
legislative instrument. The declarations or determinations may be made in respect of three matters;
first in relation to registrations in which the person who intends to carry on the activity must notify the
relevant local authority (new section 42J); second in relation to excluded automatic registrations
because the Minister is satisfied of a significant risk to consumer protection, the environment, animal
welfare or the health or safety of workers or the public (new section 42S1); and third in relation to
registrations that are excluded temporarily from automatic deemed registration (new section 47T(1)
and (2).
Such declarations or determinations are not subject to disallowance under section 44 of the Legislation
Act 2003 (Commonwealth). Section 42 of the Legislation Act 2003 provides for the disallowance of
legislative instruments.20 Section 44 of the Legislation Act 2003 provides legislative instruments are
not subject to disallowance which facilitate the establishment or operation of an intergovernmental
body or scheme involving the Commonwealth and one or more States and Territories.21
Report of Senate Scrutiny of Bills Committee
The Committee notes the report of the Senate Scrutiny of Bills Committee:22
Proposed Part 3A would allow a Minister of a State to determine or declare by legislative
instrument:

20
21

22

8

See section 42 of the Legislation Act 2003 (Commonwealth).
See section 44 of the Legislation Act 2003 (Commonwealth):
44 Legislative instruments that are not subject to disallowance
(1) Section 42 does not apply in relation to a legislative instrument, or a provision of a legislative instrument if the
enabling legislation for the instrument (not being the Corporations Act 2001):
(a) facilitates the establishment or operation of an intergovernmental body or scheme involving the
Commonwealth and one or more States or Territories; and
(b) authorises the instrument to be made by the body or for the purposes of the body or scheme;
unless the instrument is a regulation, or the enabling legislation or some other Act has the effect that the
instrument is disallowable.
(2) Section 42 does not apply in relation to a legislative instrument, or a provision of a legislative instrument, if:
(a) an Act declares, or has the effect, that section 42 does not apply in relation to the instrument or provision;
or
(b) the legislative instrument is prescribed by regulation for the purposes of this paragraph.
(3) Prescribing a kind of instrument by regulation for the purposes of paragraph (2)(b) does not imply that every
instrument of that kind is a legislative instrument.
The Senate Standing Committee for the Scrutiny of Bills, Scrutiny Digest 6 of 2021, 21 April 2021, pp. 30‐31
<https://www.aph.gov.au/‐/media/Committees/Senate/committee/scrutiny/scrutiny_digest/2021/PDF/
d06_21.pdf?la=en&hash=34BA0A336D01399F7F3DBA7264D3DAC68AD6762A>
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•

Registrations in relation to which a person who intends to carry on the activity covered by
the registered occupation must notify the relevant local registration authority before the
person begins to carry on the activity;

•

Registrations that are excluded from automatic deemed registration, if the Minister is
satisfied of significant risk; and

•

Registrations that are excluded temporarily from automatic deemed registration (for a
period ending 6 months after the commencement of the bill or until the end of 30 June
2022.

1.102 Legislative notes to each of these subsections state that the determinations or
declarations are not the subject of disallowance under the Legislation Act 2003, with reference
to subsection 44(1) of that Act…
1.106 The committee therefore expects that the explanatory memorandum to a bill that
authorises the making of a legislative instrument that is exempt from disallowance should still
specify why the exemption is appropriate in the particular circumstances. In relation to
legislative instruments that facilitate the establishment or operation of an intergovernmental
body or scheme, the committee also expects any justification provided for exemption from
disallowance to include specific reference to the details of the intergovernmental arrangements
that relate to the bill.
1.107 In this instance, the committee's concerns are heightened by the fact that the power to
make these non‐disallowable instruments is conferred on state ministers, without any apparent
mechanisms to make the exercise of these powers by state ministers reviewable by state
parliaments. It is therefore unclear to the committee whether such decisions will be
accompanied by any effective parliamentary accountability or oversight at either the
Commonwealth or state level.
1.108 The committee requests the minister's more detailed advice as to why it is considered
necessary and appropriate to leave each of the above matters to delegated legislation which is
exempt from parliamentary disallowance and effective parliamentary accountability or
oversight at either the Commonwealth or state level.
The Committee notes Minister’s response:23
Minister’s response
2.46 The minister advised:
The Bill facilitates the operation of the Intergovernmental Agreement on Automatic Mutual
Recognition of Occupational Registration (IGA), which was signed by all jurisdictions, with the
exception of the Australian Capital Territory, in December 2020. The proposed Part 3A provides
for the making of determinations or declarations that impose notification requirements or
exclude certain occupational registrations from AMR.
This would allow a state or territory Minister to determine or declare by legislative instrument:
registrations in relation to which a person who intends to carry on the activity covered by the
registered occupation must notify the relevant local registration authority before the person
begins to carry on the activity;
registrations that are excluded from automatic deemed registration, if the Minister is satisfied
of a significant risk; and

23

The Senate Standing Committee for the Scrutiny of Bills, Scrutiny Digest 7 of 2021, 12 May 2021, pp. 17‐18
<https://www.aph.gov.au/‐/media/Committees/Senate/committee/scrutiny/scrutiny_digest/2021/PDF
/d07_21.pdf?la=en&hash=2409CBCD02D4D5374BD85F60189B90F477E796C1>
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registrations that are excluded temporarily from automatic deemed registration (for a period
ending six months after the commencement of the Bill, which can be extended to 30 June 2022).
These legislative instruments address a key aspect of the IGA which recognises the need for
appropriate safeguards to be retained to protect consumers and the health and safety of
workers and the public.
By facilitating the operation of an IGA scheme, and authorising a determination or declaration
to be made for the purposes of that scheme, the Bill also attracts the operation of subsection
44(1) of the Legislation Act 2003 so as to exempt from disallowance those determinations and
declarations under section 42 of the Legislation Act 2003. This is in keeping with current
arrangements under the Mutual Recognition Act 1992 where declarations as to equivalent
occupations are similarly not subject to disallowance.
If the instruments in the proposed Part 3A were open to being disallowed under section 42 of
the Legislation Act, an essential aspect of the IGA, namely the retention of appropriate
safeguards to be determined by jurisdictions, would be called into doubt and this in turn could
undermine the effective operation of the scheme more generally.
The implementation of AMR, including exemptions of occupational registrations, will be
evaluated as part of an independent review agreed by States and Territories and outlined in
the IGA.
Committee comment
2.47 The committee thanks the minister for this response. The committee notes the minister's
advice that subsection 44(1) of the Legislation Act 2003 applies to instruments made under
proposed Part 3A, that exemptions from disallowance are consistent with the current
arrangements under the Mutual Recognition Act 1992 and that the Automatic Mutual
Recognition scheme will be subject to an independent review. The committee also notes the
minister's advice that providing for disallowance by the Commonwealth Parliament would lead
to uncertainty in relation to the retention of appropriate safeguards to protect consumers and
the health and safety of workers and the public, which will be determined by individual
jurisdictions.
2.48 While the committee notes this point, as set out in the committee's original comments on
the bill, the committee's concerns in this instance are heightened by the fact that the power to
make these non‐disallowable instruments is conferred on state ministers, without any apparent
mechanisms to make the exercise of these powers by state ministers reviewable or subject to
scrutiny by state parliaments. While noting the minister's advice in relation to the intention to
subject the Automatic Mutual Recognition scheme to an independent review, it remains
unclear to the committee whether decisions made by state ministers under the scheme will be
accompanied by an appropriate level of parliamentary accountability or oversight.
2.49 In light of the above, the committee requests the minister's further advice as to what
safeguards are in place to ensure that the exercise of an instrument‐making power by a state
minister is subject to appropriate accountability or oversight at the state level.
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Subordinate Legislation Act 1994 – Subordinate Legislation (Legislative Instruments) Regulations 2011
– the Parliament of Victoria – scrutiny – disallowance
The purposes of the Subordinate Legislation Act 1994 (SLA)24 are to ensure the power to make
subordinate legislation is exercised subject to Parliament’s control and authority, to regulate the
preparation, making, publication and scrutiny of subordinate legislation and to provide for public
participation in the preparation and scrutiny of subordinate legislation. Part 5A of the SLA provides for
the scrutiny, suspension and disallowance of legislative instruments.
Three provisions of the Subordinate Legislation (Legislative Instrument) Regulations 2011 deal
generally with the prescription of legislative instruments for the purposes of the SLA.

24

25
26
27

28



Regulation 525 of the Subordinate Legislation (Legislative Instruments) Regulations 2011 (the
Regulations) provides that an instrument specified in Schedule 1 are instruments prescribed not
to be legislative instruments. Schedule 1 of the Regulations lists instruments made under 118
Victorian Acts which are prescribed not to be legislative instruments.



Regulation 626 of the Regulations provides that an instrument specified in Schedule 2 is
prescribed to be a legislative instrument. Schedule 2 lists legislative instruments made under
31 Victorian Acts prescribed as legislative instruments.



Regulation 7 of the Regulations provides that for the purposes of section 4A(1)(c) of the SLA a
legislative instrument specified in an item in Schedule 3 is exempt from the operation of the
provisions of the SLA.27 Schedule 3 of the Regulations lists legislative instruments made under
134 Victorian Acts of Parliament which are exempt from the operation of various provisions of
the SLA. However, prescribed exempt legislative instruments are not exempt from Part 16A of
the SLA. Part 16A requires prescribed exempt legislative instruments to be published in the
Government Gazette.28

See Subordinate Legislation Act 1994, section 1 Purpose:
The purpose of this Act is—
(a) to ensure that the power to make subordinate legislation is exercised subject to Parliament's authority and control;
(b) to regulate the preparation, making, publication and scrutiny of subordinate legislation;
(c) to provide for public participation in the preparation and scrutiny of subordinate legislation;
(d) to amend the Interpretation of Legislation Act 1984 in relation to incorporated documents, the incorporation of
amendments and the admissibility of Acts and subordinate instruments.
See regulation 5 of the Subordinate Legislation (Legislative Instrument) Regulations 2011.
See regulation 6 of the Subordinate Legislation (Legislative Instruments) Regulations 2011.
See regulation 7 of the Subordinate Legislation (Legislative Instruments) Regulations 2011. For the purposes of section
4A(1)(c) of the Act, a legislative instrument specified in an item in Schedule 3 is exempt from the operation of the
following provisions of the Act‐
(a) Part 2A (preparation of legislative instruments)
(b) Part 5A (scrutiny, suspension and disallowance of legislative instruments)
(c) Section 16B (legislative instruments and related documents to be laid before Parliament)
(d) Section 16C (legislative instruments and accompanying documents to be sent to Scrutiny Committee
(e) Section 16E (compliance with this Part and requirements of authorising Act – publication in Government
Gazette)
(f) Section 16F (instrument maker to ensure consolidated version of legislative instrument is available)
See section 16A of the Subordinate Legislation Act 1994:
16A Legislative instrument to be published in the Government Gazette
(1) Subject to subsection (2), after the making of a legislative instrument, the instrument must be published in full—
(a) in the next general edition of the Government Gazette; or
(b) in a special edition of the Government Gazette within 10 working days after the making of the legislative
instrument.
(2) If, in accordance with the guidelines, a legislative instrument is unsuitable to be published in full, notice of the
making of the legislative instrument and where it is available must be published—
(a) in the next general edition of the Government Gazette; or
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The Committee also notes by way of example that Items 37A.1 and 37A.2 of Schedule 3 of the
Regulations list instruments made under the Electronic Conveyancing (Adoption of National Law) Act
2013 as prescribed exempt legislative instruments. The Committee observes that it also receives
subordinate legislation material made in relation to national schemes which is excluded from the
operation of the SLA by reason of enabling legislation.29
Committee comment
The Committee notes the adoption in Victoria of the amendments made to the Mutual Recognition
Act 1992 of the Commonwealth by the Mutual Recognition Amendment Act 2021 of the
Commonwealth enable a Victorian Minister to make declarations or determinations by way of
legislative instrument which are not disallowable in the Parliament of Victoria. The Committee also
notes that these provisions form part of a mutual recognition scheme between the Commonwealth
and the States and Territories.
The Committee will write to the Minister seeking further information as to the oversight, scrutiny
and publication of legislative instruments made pursuant to a mutual recognition scheme in the
Parliament of Victoria.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

29

12

(b) a special edition of the Government Gazette within 10 working days after the making of the legislative
instrument.
SR No. 141 Health Practitioner Regulation National Law Amendment (Miscellaneous) Regulations 2019. See Scrutiny of
Acts and Regulations Committee, Annual Review 2019, Regulations and Legislative Instruments, Appendix 1, page 26
<https://www.parliament.vic.gov.au/images/stories/committees/sarc/database/ Annual_Review_2019_‐_Regulations
_and_Legislative_Instruments.pdf> In that instance section 45 of the Health Practitioner Regulation National Law
required publication of the regulations by the Victorian Government Printer in accordance with the arrangements for
the publication of the making of regulations in Victoria. Section 15(1) of the Subordinate Legislation Act 1994 sets out
tabling requirements.
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Victorian Civil and Administrative Tribunal and Other Acts
Amendment (Federal Jurisdiction and Other Matters) Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney‐General

Introduction Date
Second Reading Date

25 May 2021
26 May 2021

Summary
The Bill amends a number of Justice Acts. The Bill:‐


Amends the Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act) in relation to federal
court subject matters and make consequential amendments to the Magistrates’ Court Act 1989;



Amends the County Court Act 1958 and the Judicial Entitlements Act 2015 to create the office of
Deputy Chief Judge of the County Court;



Amends the Public Prosecutions Act 1994 to broaden the circumstances in which an acting Chief
Crown Prosecutor may be appointed and make consequential amendments.

Note the Second Reading Speech:‐
The Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill will make critical changes to Victoria’s court system to ensure all
Victorians can get access to justice. In particular, it will empower the Magistrates’ Court of
Victoria to resolve disputes relating to federal jurisdiction matters that cannot be heard by the
Victorian Civil and Administrative Tribunal (VCAT).
Recent decisions by the High Court and Victorian Court of Appeal make clear that VCAT is not
a ‘court of the state’ for the purposes of the Commonwealth Constitution and therefore does
not have jurisdiction to resolve what are known as ‘federal jurisdiction matters’ arising under
the Constitution. These include matters where the Commonwealth is a party; where the dispute
arises under a Commonwealth law; and where the dispute is between residents of different
states (such as residential tenancy disputes where the landlord lives outside Victoria)…
The Bill will address both these issues, by conferring new jurisdiction on the Magistrates’ Court
to resolve federal jurisdiction matters which cannot be resolved by VCAT for Constitutional
reasons, and validating past VCAT decisions in federal jurisdiction matters.
Part 2 – Federal subject matter amendments
Clause 2 is the commencement provision. Parts 1 and 4 come into operation on the day after the day
on which the Act receives the Royal Assent. Subclause (2) provides the remaining provisions come into
operation on day or days to be proclaimed. Subclause (3) provides that if a provision referred to in
subsection (2) does not come into operation before 1 January 2022, it comes into operation on that
day. Note the Second Reading Speech:‐
As well as ensuring that these matters can be heard in a timely and low cost way, the
Magistrates’ Court, in consultation with VCAT, is working to ensure that the new scheme is
accessible as possible. The proposed model will utilise online processes and, where necessary,
circuit court services, to provide state‐wide access… This work is already underway and the
Magistrates’ Court, with the assistance of VCAT, is prioritising implementation of these
reforms, with a view to ensuring that the new scheme operates as smoothly as possible from
day one. The government is aiming to proclaim commencement of these reforms around late
October 2021. The Bill ensures that the reforms will commence no later than 1 January 2022.
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It inserts new Part 3A into the VCAT Act which provides that a person may apply to the Magistrates’
Court to resolve controversies involving federal subject matter.30 (See new section 57B) The same fee
is payable for an application under that section as the relevant fee payable to VCAT. [3] New section
57C sets out how the Magistrates’ Court must hear and determine applications in substituted
proceedings. New section 57C(2) provides that Magistrates’ Court has and may exercise all of the
functions and powers that the Tribunal would have had if the proceeding were before the Tribunal.31

30

31

14

See new section 57A. Federal subject matter is defined to mean subject matters of a kind referred to in section 75
(other than 75(v) or 76 of the Constitution of the Commonwealth. See also sections 75 and 76:
75 Original jurisdiction of High Court
In all matters:
(i)
arising under any treaty;
(ii) affecting consuls or other representatives of other countries;
(iii) in which the Commonwealth, or a person suing or being sued on behalf of the Commonwealth, is a party;
(iv) between States, or between residents of different States, or between a State and a resident of another State;
(v) in which a writ of Mandamus or prohibition or an injunction is sought against an officer of the Commonwealth;
the High Court shall have original jurisdiction.
76 Additional original jurisdiction
The Parliament may make laws conferring original jurisdiction on the High Court in any matter:
(i)
arising under this Constitution, or involving its interpretation;
(ii) arising under any laws made by the Parliament;
(iii) of Admiralty and maritime jurisdiction;
(iv) relating to the same subject-matter claimed under the laws of different States.
See section 57C:
57C Substituted proceedings
(1) If the Magistrates' Court decides to hear and determine an application made under section 57B—
(a) the Court must hear and determine it in accordance with this Part; and
(b) the Court may make any orders it considers appropriate to facilitate the hearing and determination of the
application.
(2) Without limiting any other function or power of the Magistrates' Court but subject to subsection (3), the
Magistrates' Court has, and may exercise, all of the functions and powers in relation to a substituted proceeding
that the Tribunal would have had if the proceeding were before the Tribunal and it had jurisdiction to exercise
judicial power to resolve controversies involving federal subject matter, including functions and powers conferred
or imposed by or under this Act or an enabling enactment.
(3) For the purposes of a substituted proceeding—
(a) the Magistrates' Court is to be constituted as provided for by or under the Magistrates' Court Act 1989
instead of as provided for by or under this Act or an enabling enactment; and
(b) subject to paragraphs (c) to (i), the practice and procedure applicable in the Magistrates' Court (including in
relation to enforcement of orders) apply, unless the Court determines otherwise; and
(c) the Evidence Act 2008 and the rules of evidence do not apply except to the extent that the Court determines
otherwise; and
(d) sections 62 (representation of parties), 63 (interpreters) and 63A (support persons) of this Act apply as if a
reference in those sections to a proceeding were a reference to the substituted proceeding; and
(e) section 105 of this Act (self‐incrimination) applies as if a reference in that section to a proceeding were a
reference to the substituted proceeding; and
(f) a person who could have been made a party to, or intervened in, the proceeding if it were before the
Tribunal, with the leave of the Court, may also be made a party or intervene; and
(g) section 120 of this Act (re‐opening an order on substantive grounds) applies in addition to section 110 of
the Magistrates' Court Act 1989; and
(h) section 120A of this Act (re‐opening an order for enforcement reasons) applies; and
(i)
the Court may award or order costs or reimbursement or payment of fees in the proceeding only in the
circumstances that the Tribunal would have been permitted to award or order costs or reimbursement or
payment of fees (and costs are to be assessed in the same way as they would have been) if the proceeding
were before the Tribunal; and
Note
See sections 74(2), 75(2) and 109 and Division 8A of Part 4 of this Act in relation to costs and reimbursement
or payment of fees.
(j)
subject to subsection (4), the law applicable to appeals from the Magistrates' Court in civil proceedings
applies to decisions of the Court in the substituted proceeding instead of Part 5 of this Act.
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Note new section 57C(4) which provides for appeals from orders of an interim or interlocutory nature
in the same way a party may appeal against a final order made by the Magistrate’s Court. [3] Note the
Second Reading Speech:‐ ‘Orders made by the Magistrates’ Court will be enforced in the same way as
other orders of the Court. Appeal processes will also follow the general Magistrate’s Court processes.
In addition, parties will be able to appeal interim and interlocutory orders, to align with appeal rights
of parties in VCAT.’
New section 57F ensures invalid VCAT decisions prior to the commencement of the new part remain
effective. (See comments below.) New section 57I provides that orders made by the County Court or
the Supreme Court which quash, overturn or reverse a VCAT decision on the ground that VCAT had no
jurisdiction to exercise judicial powers to resolve judicial matters continue unaffected. Note the
Explanatory memorandum:‐ ‘This ensures parties who have commenced such proceedings may
continue with their proceeding unaffected by these sections.’ It provides for the Governor in Council to
make regulations for the purposes of Part 3A prescribing functions and powers of members, registrars
and other staff under the VCAT Act. [5] It provides for VCAT to make rules regulating the procedure in
relation to applications under Part 3A. [6] The Magistrate’s Court may make rules to facilitate its new
jurisdiction. [7] It expressly confers jurisdiction on the Magistrates’ Court to hear applications under
new section 57B of the VCAT Act. [8] The County Court and the Supreme Court may make rules
regarding substituted proceedings to which Part 3A of the VCAT Act applies. [10,11]
Part 3 – Amendment of County Court Act 1958 and Judicial Entitlements Act 2015 – Part 4 – Amending
of Public Prosecutions Act 1994 – Acting Chief Crown Prosecutor
It provides for the appointment of Deputy Chief Judge of the County Court by the Governor in Council
on the recommendation of the Attorney‐General.32 The Deputy Chief Judge may act as Chief Judge in
certain circumstances including if the Chief is on leave or temporarily unavailable. [12,13,14,19] It
provides for the appointment of a Senior Crown Prosecutor to act as Chief Crown Prosecutor in
specified circumstances.33 [24]

Comments under the PCA
Rights and freedoms – Transfer of proceedings – Appeal – (Section 17(a)(i), PCA)
New sections 57A to 57K insert new Part 3A into the VCAT Act to confer additional jurisdiction on the
Magistrates’ Court to hear applications for substituted proceedings in respect of federal subject
matter. [3] Section 10934 of the Magistrates’ Court Act 1989 provides for appeals to the Supreme Court
(4)

32

33

34

A party to a substituted proceeding may appeal against an order of an interim or interlocutory nature made by
the Magistrates' Court in the proceeding in the same way as a party may appeal against a final order made by the
Magistrates' Court.
(5) A party that appeals under subsection (4) must notify the principal registrar of the Magistrates' Court.
(6) A reference to the Tribunal in this Act or an enabling enactment includes a reference to the Magistrates' Court in
relation to any function or power conferred on the Court because of the operation of this section.
(7) In this section—
costs include amounts of the nature referred to in section 75(2).
See clause 19 which inserts into the Table in section 5 of the Judicial Entitlements Act 2015, the salary entitlement of
the Deputy Chief Judge.
Note the Explanatory memorandum:‐ ‘Currently the Director’s Committee may only appoint an acting Chief Crown
Prosecutor when the Chief Crown Prosecutor is acting as the Director of Public Prosecutions. This amendment further
empowers the Director’s Committee to appoint an acting Chief Crown Prosecutor if the office of the Chief Crown
Prosecutor is vacant or if the Chief Crown Prosecutor is absent from duty or unable to carry out the duties of the office.’
See Magistrates Court Act 1989, section 109:
109 Appeal to Supreme Court from final order made in civil proceeding
(1) A party to a civil proceeding in the Court may appeal to the Supreme Court, on a question of law, from a final
order of the Court in that proceeding.
(2) An appeal under subsection (1)—
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from a final order made in a civil proceeding on a question of law. [Note section 148(1)35 of the VCAT
Act provides a party to a proceeding may appeal on a question of law from an order of VCAT to the
Supreme Court.]
New section 57J provides that a substituted proceeding may be transferred from the Magistrates’
Court to the Supreme Court or the County Court. Section 7436 of the County Court Act 1958 provides
that any party to a civil proceeding who is dissatisfied with any judgement or order of the court
constituted by a judge may appeal with leave to the Court of Appeal of the Supreme Court.
The Committee notes that appeals which may be made in respect of final orders in relation to
applications made by the Magistrates’ Court under new section 57B are limited to questions of law
in the Supreme Court. The Committee will write to the Attorney‐General to seek further information
as to appeals which may be made from the County Court to the Supreme Court and whether they
are limited to questions of law.

35

36
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(a) must be instituted not later than 30 days after the day on which the order complained of was made; and
(b) does not operate as a stay of any order made by the Court unless the Supreme Court so orders.
(3) Subject to subsection (2), an appeal under subsection (1) must be brought in accordance with the rules of the
Supreme Court.
(4) An appeal instituted after the end of the period referred to in subsection (2)(a) is deemed to be an application for
leave to appeal under subsection (1).
(5) The Supreme Court may grant leave under subsection (4) and the appellant may proceed with the appeal if the
Supreme Court—
(a) is of the opinion that the failure to institute the appeal within the period referred to in subsection (2)(a) was
due to exceptional circumstances; and
(b) is satisfied that the case of any other party to the appeal would not be materially prejudiced because of the
delay.
(6) After hearing and determining the appeal, the Supreme Court may make such order as it thinks appropriate,
including an order remitting the case for re‐hearing to the Court with or without any direction in law.
(7) An order made by the Supreme Court on an appeal under subsection (1), other than an order remitting the case
for re‐hearing to the Court, may be enforced as an order of the Supreme Court.
See section 148(1) of the Victorian Civil and Administrative Tribunal Act 1998:
148 Appeals from the Tribunal
(1) A party to a proceeding may appeal on a question of law from an order of the Tribunal in the proceeding—
(a) if the Tribunal was constituted for the purpose of making the order by the President or a Vice President,
whether with or without others, to the Court of Appeal with leave of the Court of Appeal; or
Note
See sections 14A to 14D of the Supreme Court Act 1986.
(b) in any other case, to the Trial Division of the Supreme Court with leave of the Trial Division.
See section 74 of the County Court Act 1958:
74 Appeal to the Court of Appeal
(1) Subject to this section, any party to a civil proceeding who is dissatisfied with any judgment or order of the court
constituted by a judge other than an associate judge may appeal from the same to the Court of Appeal with leave
of the Court of Appeal, notwithstanding that the civil proceeding may have been brought in the County Court by
consent as provided by this Act.
Note
See sections 14A to 14D of the Supreme Court Act 1986.
(2B) An application for leave to appeal must be made in accordance with the Rules of the Supreme Court.
(6) Nothing herein contained shall authorize any party to appeal against any decision of the court given upon any
question as to the value of any real or personal property for the purpose of determining the question of the
jurisdiction of the court under this Act nor to appeal against the decision of the court on the ground that the
proceedings might or should have been taken at any other place of sitting of the County Court.
(7) No appeal shall lie from any judgment or order of the court, if before it is pronounced the parties agree, in writing
signed by themselves or their practitioners, that it shall be final.
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Rights and freedoms – Retrospectivity – (Section 17(a)(i), PCA)
New section 57F(1) preserves the rights and liabilities of persons, (prior to the commencement of the
new part) arising from past invalid decisions of VCAT so they may be enforced. [3] Note the Second
Reading Speech and Statement of Compatibility:‐
Importantly, to ensure past VCAT decisions in federal jurisdiction matters are effective, the Bill
will ensure that parties have the same rights and liabilities purportedly established by those
decisions. The precise number of past VCAT decisions that have been invalidated is unknown.
The Bill will therefore provide much needed certainty to the parties involved that their rights
arising from VCAT orders can continue to be enforced under the Bill.
The Bill also promotes this right by ensuring that past VCAT decisions in federal jurisdiction
matters – including those resulting in a deprivation of property – are made effective. VCAT
lacked jurisdiction when making these decisions, such that they were arguably made other than
in accordance with law. The Bill provides a proper legal basis for enforcing rights and liabilities
created by those decisions… To ensure that past VCAT decisions in federal jurisdiction matters
are effective, the Bill deems that parties have the same rights and liabilities purportedly
established by those decisions.
The retrospective validation of VCAT decisions may engage section 17(a)(i) of the Committee’s terms
of reference.37 In this instance, the Parliament is retrospectively validating decisions from VCAT
invalidly made because VCAT lacked the jurisdiction to make them. (New section 57I(1) exempts
specific decisions which a court has ruled invalid. New section 57I(2) exempts proceedings which have
commenced prior to the Part to resolve controversies involving federal jurisdiction.) However, the High
Court of Australia and the Supreme Court of Victoria have ruled that VCAT does not and has never had
the jurisdiction to exercise judicial powers in matters within federal jurisdiction. The legislature by
treating past decisions and orders invalidly made by VCAT (without jurisdiction) as valid may be acting
in manner of decision maker with respect to jurisdictional matters which are reserved for courts. Note
the Statement of Compatibility:‐
In Burns V Corbett [2018] HCA 12, the High Court held, in respect of federal jurisdiction matters,
that only courts referred to in Ch III of the Commonwealth Constitution could exercise
adjudicative authority. The Court of Appeal decided in Meringnage v Interstate Enterprises
[2020] VSCA 30 that VCAT is not a ‘court of a State’ within the meaning of Ch III of the
Commonwealth Constitution.
The Committee notes the purpose of the amendments are to provide certainty to the parties so that
their rights arising from retrospective VCAT orders can be enforced. The Committee will write to the
Attorney‐General to seek further information with respect to the retrospective validation of
decisions from VCAT invalidly made without jurisdiction. The Committee notes the Charter Report.

37

The High Court of Australia considered the doctrine of separation of powers. R V Kirby: Ex Parte Boilermakers’ Society
of Australia [1956] HCA 10 91956) 94 CLR 254. The doctrine of separation of powers ‘requires that the legislative,
executive and judicial functions of government should be kept separate and distinct.’ Per Williams J at paragraph 3. It
has been said that the constitutional prohibition on the legislative and executive arms of government exercising judicial
functions is regarded as one of the means of limiting governmental power and enhancing individual liberty. Wheeler,
F. ‐ “The Doctrine of Separation of Powers and Constitutionally Entrenched Due Process in Australia” [1997] 23, Monash
University Law Review 248; Campbell, E. ‐ “Constitutional Protection of State Courts and Judges” [1997] 23 Monash
University Law Review 397, 406‐418.
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Charter Issues
Self‐incrimination – Substituted Magistrates’ Court proceedings to be carried out as if they were
VCAT proceedings – Practice Note B.ii
Summary: The effect of new sub‐para 57C(3)(c) & (e) may be that witnesses testifying in the
Magistrates’ Court in proceedings substituted for VCAT proceedings may have fewer protections
against compelled self‐incrimination. The Committee will write to the Attorney‐General seeking further
information.
Relevant provisions
The Committee notes that clause 3, inserting a new sub‐section 57C(2) into the Victorian Civil and
Administrative Tribunal Act 1998, provides that ‘the Magistrates' Court has, and may exercise, all of
the functions and powers in relation to a substituted proceeding that the Tribunal would have had’.
New sub‐section 57C(3) provides that, for the purposes of such a proceeding:


existing s. 105 of the Victorian Civil and Administrative Tribunal Act 1998 applies as if a reference
to a ‘proceeding’ in VCAT includes a ‘substituted proceeding’ in the Magistrates Court: new sub‐
para 57C(3)(e).



the Evidence Act 2008 and the rules of evidence do not apply (except to the extent that the
Court determines otherwise): new sub‐para 57C(3)(c).

Existing s. 105 of the Victorian Civil and Administrative Tribunal Act 1998 (which governs existing
proceedings in VCAT) provides:
(1) A person is not excused from answering a question or producing a document in a
proceeding on the ground that the answer or document might tend to incriminate the
person.
(2) If the person claims, before answering a question or producing a document, that the
answer or document might tend to incriminate them, the answer or document is not
admissible in evidence in any criminal proceedings, other than in proceedings in respect of
the falsity of the answer.
By contrast, existing s. 128 of the Evidence Act 2008 (which governs existing proceedings in the
Magistrates’ Court) provides:
(1) This section applies if a witness objects to giving particular evidence, or evidence on a
particular matter, on the ground that the evidence may tend to prove that the witness—
(a) has committed an offence against or arising under an Australian law or a law of a
foreign country; or
(b) is liable to a civil penalty.
(4) The court may require the witness to give the evidence if the court is satisfied that—
(a) the evidence does not tend to prove that the witness has committed an offence
against or arising under, or is liable to a civil penalty under, a law of a foreign country;
and
(b) the interests of justice require that the witness give the evidence.
(5) If the witness either willingly gives the evidence without being required to do so under
subsection (4), or gives it after being required to do so under that subsection, the court
must cause the witness to be given a certificate under this section in respect of the
evidence.
18
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(7) In any proceeding in a Victorian court or before any person or body authorised by a law of
this State, or by consent of parties, to hear, receive and examine evidence—
(a) evidence given by a person in respect of which a certificate under this section has
been given; and
(b) evidence of any information, document or thing obtained as a direct or indirect
consequence of the person having given evidence—
cannot be used against the person. However, this does not apply to a criminal proceeding in
respect of the falsity of the evidence.
The Committee observes that the effect of new sub‐para 57C(3)(c) & (e) may be that witnesses
testifying in the Magistrates’ Court in proceedings substituted for VCAT proceedings may have fewer
protections against compelled self‐incrimination than witnesses testifying in the Magistrates’ Court
in other proceedings. In particular, witnesses in substituted proceedings may:


have no protection against giving evidence that renders the witness liable to a civil (but not
criminal) penalty



be required to give evidence that may tend to incriminate the witness under a foreign offence



be required to give self‐incriminatory evidence whether or not the interests of justice require it



have information obtained as a direct or indirect consequence of their giving evidence used
against them in other proceedings.

Charter analysis
The Statement of Compatibility remarks:
New section 57C(3)(e) extends the suspension of the rule against self‐incrimination that applies
in VCAT to the Magistrates’ Court when hearing federal jurisdiction matters. To the extent this
limits the right to a fair hearing, this is reasonable and justified in accordance with section 7(2)
of the Charter. This Bill aligns the procedures of the Magistrates’ Court in federal jurisdiction
matters with VCAT to remove a formal barrier to the determination of truth. VCAT provides an
informal alternative to traditional dispute resolution; suspending rules and privileges that can
affect the timely adjudication of proceedings is a necessary component of that objective.
Moreover, the extent of the limitation is curtailed by a direct use immunity. Information
gathered that would ordinarily infringe the privilege against self‐incrimination is not admissible
in evidence in any criminal proceedings other than in respect of the falsity of an answer. For
these reasons, in my opinion the provision remains compatible with section 24 of the Charter.
The Committee’s Practice Note states (at B.ii):
The Statement of Compatibility for a provision of any Bill that provides that a human being
must answer questions or provide information or documents that may tend to incriminate that
person (or creates new powers or extends existing ones that are subject to such a provision)
should state whether and how that provision satisfies the test for reasonable limits on rights in
Charter s. 7(2). The Committee would prefer that the analysis of reasonable limits set out the
demonstrable justification for: the coercive power itself; any removal of the privilege against
self‐incrimination; any permission to use the answers or information derived from them in later
proceedings; and any preconditions on the availability of protections against self‐incrimination.
The Statement's discussion of less restrictive alternatives reasonably available to achieve the
purpose of the provision may address whether the privilege against self‐incrimination could be
abrogated in a narrower way.
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Relevant comparisons
The Committee notes that:


witnesses in the Commonwealth’s administrative tribunal and the Australian Capital Territory’s,
Queensland’s, South Australia’s and Tasmania’s civil and administrative tribunals cannot be
required to give self‐incriminatory testimony.38



the New South Wales’s and the Northern Territory’s civil and administrative tribunals are
expressly subject to s. 128 of the uniform evidence law (identical to s. 128 of the Evidence Act
2008), and hence can be required to give self‐incriminatory testimony if the interests of justice
require and the incrimination isn’t for foreign offences, but cannot have information derived
from their answers used against them.39



a judge of Western Australia’s civil tribunal may compel a witness to give self‐incriminatory
evidence if ‘expedient to the ends of justice’ but must provide a certificate that (similarly to
s. 105 of the Victorian Civil and Administrative Tribunal Act 1998) makes the witness’s answer
inadmissible in criminal proceedings (other than for perjury).40



witnesses in Western Australia’s administrative tribunal must give self‐incriminatory evidence
but their answer is inadmissible in criminal proceedings (other than for perjury), similarly to
s. 105 of the Victorian Civil and Administrative Tribunal 1998.41

Conclusion
In accordance with Committee’s Practice Note B.ii, the Committee will write to the AttorneyGeneral seeking further information as to whether or not applying existing s. 128 of the Evidence
Act 2008 in whole or in part to substituted proceedings is a less restrictive alternative
reasonably available to achieve the purpose of new Part 3A of the Victorian Civil and
Administrative Tribunal Act 1998.
Right to have civil proceedings decided by a competent court or tribunal – VCAT proceedings to be
treated as if they were substituted Magistrates’ Court proceedings
Summary: The effect of new section 57F(1) may be to treat a civil proceeding that was purportedly
determined by VCAT outside of its jurisdiction as if it was determined by the Magistrates’ Court within
its new jurisdiction. The Committee will write to the Attorney‐General seeking further information.
Relevant provisions
The Committee notes that clause 3, inserting a new sub‐section 57F(1), provides:
By force of this section, the rights and liabilities of all persons are deemed to be, and always to
have been, the same as if—

38

39

40
41

20

Administrative Appeals Tribunal Act 1975 (Cth), s. 62(4); Legislation Act 2001 (ACT), s. 170 (and see
ACT Civil and Administrative Tribunal Act 2008 (ACT), s. 41, n. 1.); Queensland Civil and Administrative
Tribunal Act 2009 (Qld), s. 98(2) & (3); South Australian Civil and Administrative Tribunal Act 2013 (SA),
s. 40(4)(b)&(c); Magistrates Court (Civil Division) Act 1992 (Tas), s. 31AC(1)(b); Magistrates Court
(Administrative Appeals Division) Act 2001 (Tas), s. 40(3).
Civil and Administrative Tribunal Act 2013 (NSW), s. 38(3)(b); Northern Territory Civil and
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Evidence Act 1906 (WA), s. 11.
State Administrative Tribunal Act 2004 (WA), s. 68.
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(a)

in relation to a proceeding in which an invalid Tribunal decision was made, any decision,
order or declaration in the proceeding had been made by the Magistrates' Court in
accordance with this Part as if this Part had been in operation at the time of the invalid
Tribunal decision; and

(b) the decision, order or declaration referred to in paragraph (a) were valid orders of the
Magistrates' Court in relation to such a proceeding.
An ‘invalid Tribunal decision’ is ‘a decision, order or declaration, or purported decision, order or
declaration, made before the commencement of this Part by the Tribunal in any proceeding
determined by exercising judicial power involving federal subject matter which is invalid only because
of that reason’.
The Statement of Compatibility remarks:
In Burns v Corbett [2018] HCA 12, the High Court held, in respect of federal jurisdiction matters,
that only courts referred to in Ch III of the Commonwealth Constitution could exercise
adjudicative authority. The Court of Appeal decided in Meringnage v Interstate Enterprises
[2020] VSCA 30 that VCAT is not a ‘court of a State’ within the meaning of Ch III of the
Commonwealth Constitution
The Committee observes that the effect of new section 57F(1) may be to treat a civil proceeding that
was purportedly determined by VCAT outside of its jurisdiction as if it was determined by the
Magistrates’ Court within its new jurisdiction under new section 57C(1).
Charter analysis
The Statement of Compatibility remarks:
To ensure that past VCAT decisions in federal jurisdiction matters are effective, the Bill deems
that parties have the same rights and liabilities purportedly established by those decisions. This
may limit the right to a fair hearing (and is also relevant to the right not to be deprived of
property, as noted above) by restricting parties’ ability to challenge those decisions on
jurisdictional grounds. However, in my opinion, any limitation is reasonable and justified. The
Bill provides necessary certainty regarding parties’ rights and liabilities, and ensures that past
VCAT decisions cannot be challenged solely on technical jurisdictional grounds. Any limitation
is confined, because parties may challenge the deemed statutory rights and liabilities, and
rights to appeal on other grounds are not affected. For these reasons, I consider that the Bill
strikes an appropriate balance between the public interest in legal certainty and the right to a
fair hearing, and that any limitations on fair hearing rights are reasonable and justified.
The Committee notes that the effect of clause 57F(1) may be to treat a decision made by a tribunal
that was not ‘competent’ (because it lacked any jurisdiction to make that decision) as if it was made
by a different tribunal that is now competent (because it has been given that jurisdiction to make that
decision by clause 3.) The Committee observes that clause 57F(1) may, therefore, engage the Charter
right of a party to a civil proceeding ‘to have the… proceeding decided by a competent… court or
tribunal ‘.42

42

Charter s. 24(1).
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Conclusion
The Committee will write to the Attorney‐General seeking further information as to whether or not
clause 57F(1) is compatible with the Charter right of a party to a civil proceeding to have the
proceeding decided by a competent court or tribunal.
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021‐2022) Bill 2021
6
Appropriation (Parliament 2021‐2022) Bill 2021
6
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
7
Children, Youth and Families (Raise the Age) Amendment Bill 2021
Cladding Safety Victoria Act 2020
11 of 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
1
Education and Training Reform Amendment (Miscellaneous) Bill 2020
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment (Energy Fairness) Bill 2021
7
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Industrial Relations Legislation Amendment Bill 2021
3
3
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
Mutual Recognition (Victoria) Amendment Bill 2021
7
Non‐Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Offshore Petroleum and Greenhouse Gas Storage (Cross‐boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
2, 3
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
11 of 2020, 3
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance‐based Charge Bill 2021
5
SUBORDINATE LEGISLATION
Order in Council – Revision of Animal Welfare Codes of Practice
SR No. 107 – COVID‐19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020

5
3
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
11 of 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7
(iii)

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Non‐Emergency Patient Transport Amendment Bill 2021
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Spent Convictions Bill 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
5, 6
4 of 2020, 2
2, 3
8 of 2020
2, 4
11 of 2020, 3
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State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

i
ii

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Treasurer

17‐03‐20
04‐02‐21i

4 of 2020
2 of 2021

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02‐06‐20
09‐02‐21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16‐09‐20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14‐10‐20
23‐02‐21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12‐11‐20

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

12‐11‐20
17‐02‐21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney‐General

13‐12‐20
03‐02‐21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13‐12‐20
28‐02‐21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16‐02‐21
01‐03‐21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16‐02‐21
01‐03‐21

2 of 2021
4 of 2021

Non‐Emergency Patient Transport
Amendment Bill 2021

Health

06‐05‐21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06‐05‐21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Energy Legislation Amendment
(Energy Fairness) Bill 2021

Energy, Environment and Climate
Change

7 of 2021

Mutual Recognition (Victoria)
Amendment Bill 2021

Treasurer

7 of 2021

Victorian Civil and Administrative
Tribunal and Other Acts
Amendment (Federal Jurisdiction
and Other Matters) Bill 2021

Attorney‐General

7 of 2021
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