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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Child Employment Amendment Bill 2022
Member
Portfolio

Hon Tim Pallas MP
Industrial Relations

Introduction Date
Second Reading Date

11 May 2022
12 May 2022

Summary
The Bill amends the Child Employment Act 2003 to generally improve its operation. Note the Second
Reading Speech:The Bill amends the Child Employment Act 2003 (the Act) to improve the efficiency and operation of the
child employment regulatory scheme, whilst maintaining levels of protection for children in the
workplace. It introduces a streamlined child employment licensing system which is risk-based and
targeted, to replace the current individual permit system. It also provides additional clarity and certainty
for persons who engage children under 15 years as well as providing the Wage Inspectorate with a new
suite of compliance tools in line with its role as a modern regulator.

The Bill:

Replaces child employment officers with authorised officers and provides for their powers1;



Enables the Wage Inspectorate Victoria to issue compliance notices for contraventions and
increases penalties for various offences;



Provides for a new system of licences to allow the employment of children under the age of 15
years and provides for the criminal liability of employers in specified circumstances.

Part 2 – Amendments in relation to employment, authorised officers and other matters
Clause [2] is the commencement provision. It provides for a default commencement date of 1 July
2023 for provisions not proclaimed earlier. [2] Note the Second Reading Speech:The licensing provisions of the Bill and the new requirement for supervision during the casting and
audition process, as well as the expanded coverage of not-for-profit entities, will commence on 1 July
2023 to allow time for stakeholders to transition to the new licensing scheme and for the Wage
Inspectorate to implement the new system. The remainder of the Bill will commence on the day after
the day on which the Bill receives Royal Assent.

1

Note the Second Reading Speech:- ‘A review of the Act commenced in 2019 by procuring a significant piece of research
which focused on gathering data about the incidence of child employment in Victoria, the types of work children were
doing and their experiences in the workplace.’

1
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It substitutes a clearer definition of employment2 and lists activities which are not employment.3 [6,7]
It increases the penalty for the offence of employing a child without a permit.4 It includes two new
offences relating to specified prohibited conduct in entertainment and introduces a requirement for
persons who supervise children in employment to be adults and supervision during
auditions. [14,17,18] It clarifies requirements for supervision in a family business.5 [23] Substituted
section 38 transfers existing enforcement functions and powers provided for in the Child Employment
Act 2003 from child employment officers to authorised officers appointed by the Wage Inspectorate
Victoria. [2, 27,30,40,42] Note the Statement of Compatibility:The Bill transfers the existing enforcement functions and powers provided for in the Principal Act to
authorised officers appointed by the Wage Inspectorate Victoria. The Bill also broadens these existing
powers, which previously could be exercised in relation to investigating an application for a permit or
monitoring compliance with the child employment law, in the following ways:
•

providing for an additional purpose for which such powers can be exercised, which is to the extent
reasonably necessary to investigate contraventions or possible contraventions of the Principal Act
and regulations (clause 30);

•

expanding the purpose in which a power of entry over a place of business can be exercised to also
include investigating contraventions or possible contraventions of the Principal Act and the
regulations (clause 31);

•

broadening the powers on entry to include photographing, audio-recording or filming any part of
a workplace (clause 32);

•

broadening the scope of the power to compel production of documents to include for the purpose
of investigating contraventions or possible contraventions of the Principal Act or regulations
(clause 32); and

•

broadening the power to give directions to apply where reasonably necessary to do so to respond
to an immediate or serious risk to health, safety, wellbeing or development of any child employed
at the premises (clause 33)…

The expansion of the statutory purposes for which the compulsive powers can be exercised, from mere
'monitoring of compliance' to include investigating possible contraventions, is necessary to ensure
authorised officers are able to respond to identified risks in certain sectors of employment… These
expanded powers remain subject to the existing safeguards in the Principal Act, including requiring all
powers to be exercised with as little inconvenience as possible, limiting powers of entry to places of
employment during ordinary working hours with the requirement to not remain on premises any longer
than is reasonably necessary, requiring occupier consent to enter any residence and the protection
against self-incrimination in relation to compelled provision of information (with the exception of
provision of documents required to be kept under the Principal Act).

2

3

4
5

2

Note the Explanatory memorandum:- ‘Under substituted section 4, a child is engaged in employment if the child
performs work under a contract of service or a contract for services (whether written or unwritten) and that a child is
also engaged in employment if the child performs work in a business, trade or occupation (whether or not the child
receives payment or other reward for performing that work) for the benefit of the business; or a person involved in the
business, trade or occupation; and the child is subject to directions about how their work is performed. A benefit may
be of a financial or non-financial nature. Whether the work would commonly attract payment may be taken into
account when determining whether a child is performing work.’
See clause [7]. This includes amongst other things, participating in a church, religious service or religious program;
participating in a project or entertainment the net proceeds of which are applied for the benefit of a church, or any
other religious body or institution that is established for public worship; participating in a project or entertainment for
the benefit or as part of the activities of a school if the child is enrolled at the school and is under the direction or control
of the school etc.
The penalty is 1200 penalty units in the case of a body corporate and 240 penalty units in any other case.
Note the Second Reading Speech:- ‘Children of any age working in family businesses are exempt from the permit
requirements… As is currently the case, children working in their family’s business, including on their family’s farm, may
continue to do so without needing a permit/licence provided they are directly supervised. The Bill clarifies that ‘direct
supervision’ means direct supervision by the child’s parent, a person who has parental responsibility, or for limited
periods, another responsible adult who works in the family business.’
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Compliance notices may be issued if it is reasonably believed that a person has contravened the
Act.6 [38] Regulations may be made which prescribe infringement offences.7 [44] It clarifies the
meaning of employment in relation to non-profit organisations. [46]
Part 3 – Amendments in relation to licensing and criminal liability of employer representatives
Part 3 inserts various definitions and sets out the process for applying to the Wage Inspectorate
Victoria for the issue of a licence authorising the person to employ children. An applicant for a licence
must satisfy the Wage Inspectorate Victoria that the applicant is a fit and proper person to employ
children. [48, 53,56] Note the Second Reading Speech:Employers currently require a permit for each individual child they engage. This means that some
employers who engage children frequently, such as those in the entertainment industry, can have
hundreds of permits at a time, creating a significant amount of administrative work. Moving to a
targeted licensing system where an employer only requires one licence will streamline the process and
make it easier for employers to comply.
The new licensing system will, however, maintain the distinction between an entertainment licence and
a general industry licence, recognising the unique protections required for children working in the
entertainment sector. The new licensing system introduces two key new roles for the entertainment
licence – the nominated officer and the employer representative. These roles create an additional level
of responsibility and accountability for the protection of children performing work under an
entertainment licence. A licence applicant will also be required to satisfy a ‘fit and proper person’ test.
This ensures that current levels of protections for children in the workplace are maintained moving to
the new system. The general industry licence covers all children’s work that is not entertainment work.

A licence is subject to any conditions determined by the Wage Inspectorate Victoria and is not
transferable and may be suspended or cancelled. VCAT may review decisions made by the Wage
Inspectorate Victoria. (See new section 18AI) The Wage Inspectorate Victoria must maintain the Child
Employment Register. (See new section 18AK) [60,61] It substitutes new Part 3 which makes provision
for the criminal liability of employer representatives and nominated officers with various offences.8
This includes contraventions in relation to employment of children during school hours, licence
conditions etc. [68] Regulations may be made to prescribe information for the purposes of applications
for licences including information about the types or categories of work to be undertaken by
children. [75]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

6
7
8

The penalty is 240 penalty units in the case of a body corporate and 120 penalty units in any other case.
An infringement penalty may be imposed for a contravention of the regulation not exceeding 20 penalty units.
See new sections 35, 36, 36A, 36B, 36C, 36D, 36E, 36F, 36G, 36H, 36I.

3
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State Taxation and Treasury Legislation Amendment Bill 2022
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

3 May 2022
11 May 2022

Summary
The Bill amends various tax Acts to clarify, improve and support their effective operation. The Bill:

Amends the Borrowing and Investment Powers Act 1987 to repeal various provisions and
prescribe additional regulation making powers;



Amends the Duties Act 2000 to provide an exemption from motor vehicle duty in relation to
wheelchair accessible motor vehicles;



Amends the Essential Services Commission Act 2001 in relation to its operating fund;



Amends the Land Tax Act 2005 in relation to exemptions during the construction or renovation
of a residence;



Amends the Payroll Tax Act 2007 in relation to the payment of wages paid under employment
agency arrangements;



Amends the Taxation Administration Act 1997 in relation to assessments of the on-line duty
payment system;



Amends the Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
to provide exemptions to a university in certain circumstances.

Part 2 – Amendment of Borrowing and Investment Powers Act 1987 – Part 3 – Amendment of Duties
Act 2000 – Part 4 – Amendment of Essential Services Commission Act 2001 – Part 5 – Amendment of
Land Tax Act 2005
It repeals various provisions in the Borrowing and Investment Powers Act 1987. [5,7] It inserts a
Regulation making power in Part 6 of that Act. Regulations may be made which prescribe a person or
a body as an authority for that Act. Its purpose is to ease the administrative burden of the Act.9 Part 3
amends the Duties Act 2000 to provide an exemption from motor vehicle duty for certain wheelchair
accessible motor vehicles that meet relevant requirements to provide unbooked commercial
passenger vehicle services. [12] Part 4 amends the Essential Services Commission Act 2001 to clarify
arrangements in relation to the Essential Services Commission Enforcement Fund and the Essential
Services Commission Operating Fund which fund the enforcement, investigations and other functions
of the Essential Services Commission. [13-16] Part 5 amends the Land Tax Act 2005. It replaces the
current refund model for recently constructed or renovated places of principal residence with an

9

4

Note the Second Reading Speech:- ‘The Bill amends the Borrowing and Investment Powers Act 1987 (BIP Act) to provide
financial accommodation with an associated statutory guarantee to local councils under the BIP Act, and to replace the
mechanisms that specify all the persons and bodies to which certain powers apply under the Act with a power for such
bodies to be prescribed by regulation… The Regulations will be easier and quicker to amend in the event that new
entities are added, or powers are amended as compared to the existing process. All authorities including councils will
be listed with their powers in the Regulations rather than being spread across Schedule 1 to the BIP Act and the
Government Gazette. As the Bill does not authorise any new borrowing or investments, it has no financial impact. The
amendment is designed to ease the administrative burden of the BIP Act.’
[Note it repeals various Acts listed in Schedule 1 of the Borrowing and Investments Powers Acts 1987. Section 3 of that
Act defines an authority for borrowing purposes as a body, person or persons specified in column 1 of an item in
Schedule 1.]
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upfront exemption from land tax for a specified period. [17-22] It also amends that Act to provide an
exemption from land tax on which an SDA10 enrolled dwelling is being constructed. [23,25]
Part 6 – Amendment of Payroll Tax Act 2007 – Part 7 – Amendment of Taxation Administration Act
1997 – Part 8 – Amendment of Windfall Gains Tax and State Taxation and Other Acts Further
Amendment Act 2021
Part 6 amends the Payroll Tax Act 2007 provision relating to employment agents. [27-30] It inserts new
clause 19A in Schedule 2 of that Act to provide for an exemption for wages paid or payable to a service
provider where the service provider is a common law employee of the employment agent. Note the
Second Reading Speech:The Bill amends the Payroll Tax Act 2007 to confirm that an exemption applies to certain wages paid
under an employment agency contract and other related arrangements, where the agent on-hires their
common law employees to a client exempt from payroll tax (for example, a charity or public hospital).
The amendment responds directly to the decision of the Queensland Court of Appeal in Compass Group
Education Hospitality Services Pty Ltd v Commissioner of State Revenue [2021] QCA98, and confirms the
long-standing policy that wages paid for services performed under an employment agency contract by
a service provider who is an employee of the employment agent are exempt from payroll tax where
those services are provided to a client exempt from payroll tax. In addition, to ensure the exemption
continues to operate as intended, the amendment enables the Governor in Council to prescribe, by
regulation, specific circumstances, and persons, eligible for the exemption. This will enable the
Government to respond quickly and effectively to evolving industry practices and developments in case
law.

Part 7 amends the Taxation Administration Act 1997 to clarify when a deemed assessment is taken to
have been made and served if a person uses the on-line duty payment system. It also clarifies that an
estimate of duty provided by an on-line duty payment system is not an assessment of tax. The State
Revenue Office may disclose tax-related information to the Australian Financial Security Authority, the
Australian Transaction Reports and Analysis Centre, a prescribed Commonwealth enforcement body
or a body that is a member of the Phoenix Taskforce. Objections lodged out of time must be lodged
within 5 years. [31-35] Part 8 amends the Windfall Gains Tax and State Taxation and Other Acts Further
Amendment Act 2021 to provide an exemption from windfall gains tax for land owned by a university
that is rezoned by a windfall gains tax event. [36] Note the Second Reading Speech:The WGT will apply to rezoning decisions made after 1 July 2023 that generate a value uplift in land
above $100,000. The Amendment Act provides for several exemptions to the WGT, including an
exemption for residential land up to 2 hectares in size. Also, a waiver exists for charities, including
universities, in relation to land that continues to be owned, used and occupied by a charity exclusively
for charitable purposes for 15 years after a rezoning event. Following consultation with various
stakeholders, including during the passage of the Amendment Act, the Government will legislate a
further, discrete exemption from the WGT on land owned by a university, where that university is a
charity and the Commissioner is satisfied that the revenue derived from the rezoned land will be spent
in fulfilling their charitable purpose - whether it be a campus relocation, a new research project, or the
day to day running of the university.

Comments under the PCA
Retrospectivity – (section 17(a)(i), PCA)
Part 5 amends the Land Tax Act 2005 to provide an exemption from land tax on which an SDA enrolled
dwelling is being constructed. [23-25] The commencement provision states that Part 5 commences
operation on 1 July 2022. [2] It also makes provision for the exemption in respect of SDA enrolled
dwellings to operate from the 2020 land tax year onwards. [26] Note the Second Reading Speech:-

10

SDA means specialist disability accommodation.

5
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The Bill also introduces an exemption from land tax for land on which a specialist disability
accommodation (SDA) enrolled dwelling is being constructed. This ‘construction-phase’ exemption will
be available for a maximum of two tax years. Although a discrete exemption has been available since
the 2020 land tax year for land that is occupied, or available for occupation, as an SDA enrolled dwelling,
the exemption was not extended to land in the construction-phase. This is out of step with the treatment
of other specialist accommodation types, including supported residential services, which are eligible for
an exemption for up to two tax years whilst the land is in the construction-phase. For consistency, the
construction-phase exemption for SDA enrolled dwellings will operate retrospectively from the 2020
land tax year onwards. Retrospectivity will not have an adverse impact on landowners, as the exemption
is beneficial in nature.

The Committee is of the view the provisions are appropriate.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

6
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Summary Offences Amendment (Nazi Symbol Prohibition) Bill
2022
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

11 May 2022
12 May 2022

Summary
The Bill amends the Summary Offences Act 1966 to make the public display of Nazi symbols an offence.
Note the Second Reading Speech:I am proud to deliver this Bill which fulfils a Victorian Government commitment to implement
recommendation 24 of the 2021 report of the Legal and Social Issues Committee’s (Committee) Inquiry
into Anti-Vilification Protections in Victoria (Report)11 to ban the public display of Nazi symbols… The
display of symbols associated with Nazi and neo-Nazi ideology is harmful and offensive to all members
of our society, and particularly to the Jewish community…
The Government respects and acknowledges that the swastika has great cultural and religious
significance for some faith communities – particularly the Hindu, Buddhist and Jain communities. The
use and significance of the symbol by these communities long pre-dates its more recent associations
with Nazism… The Government makes clear that the use of the swastika by these religious communities
should continue unimpeded and should never fall within the scope of this offence. Importantly, the Bill
directly recognises the cultural and religious significance of the swastika, and clearly distinguishes this
symbol from the Hakenkreuz used by the Nazi party and Third Reich.

Clause [2] is the commencement provision. It comes into operation on a day or days to be proclaimed.
Subclause (2) provides if a provision does not come into operation before the first anniversary of the
day on which it receives Royal Assent, it comes into operation that day. Note the Second Reading
Speech:The Bill will commence one year after Royal Assent, unless proclaimed earlier. This allows time to
provide guidance and training on the offence to Victoria Police, and to develop and implement a
community education campaign on the origins of the religious and cultural swastika, its importance to
Hindu, Buddhist, Jain and other faith communities and its distinction to the Hakenkreuz. There will also
be guidance and education provided to police officers and support for police engagement with faith
groups on a local level.

It inserts new Division 4C of Part 1 which contains a Preamble to the offence.12 [3] It inserts a definition
of Nazi symbol.13 New section 41K(1) makes it an offence for a person to intentionally display a Nazi
symbol in a public place, a non-Government school or post-secondary education institution14 or in sight
of a person in those places, if the person knows or ought reasonably to know that the symbol is
associated with Nazi ideology. The penalty is 120 penalty units or imprisonment for 12 months or
both. [3]

11

12
13

14

The Legal and Social Issues Standing Committee of the Legislative Assembly of the Parliament of Victoria tabled a report
on (3 March 2021) after conducting an inquiry into anti-vilification laws in Victoria. The Report was some 277 pages in
length and explored the effectiveness of the Racial and Religious Tolerance Act 2001. See Recommendation 24 at
page xxvi. <https://www.parliament.vic.gov.au/lsic-la/inquiries/article/4335>
See the Preamble to new section 41I Statement for this Division.
See new section 41J Nazi symbol means—
(a) a Hakenkreuz, being a symbol of a cross with the arms bent at right angles in a clockwise direction; or
(b) a symbol that so nearly resembles the symbol referred to in paragraph (a) that it is likely to be confused with or
mistaken for that symbol;
Example A cross with the arms bent at right angles in a counter clockwise direction.
Note the Explanatory memorandum:- ‘Subclause (1)(b)(i) prohibits the display of a Nazi symbol in a public place, a nonGovernment school or post secondary education institution, such as a university or TAFE institute.’

7
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Subsection (2) provides exceptions to the offence set out in subclause (1) [3]

Comments under the PCA
Freedom of expression – Freedom of religion – Rights and freedoms – (Section 17(a)(i), PCA)
The origin of the offence set out in new section 41K arose from Recommendation 24 of the Report into
anti-vilification protections in Victoria. Briefly, the Racial Religious Tolerance Act 2001 (RRTA) prohibits
public behaviour that incites or encourages hatred, serious contempt, revulsion or severe ridicule
against another person or group of people because of their race and religion. It contains a number of
exceptions to the law in order to balance freedom from vilification with the right to freedom of
speech.15 Note the Report16:The offences for serious vilification are reserved for the most extreme forms of vilifying conduct,
however, similar to the civil provisions, the Committee heard there are significant impediments to
initiating and enforcing such offences under the RRTA… Another recurrent theme throughout the
inquiry was the criminalisation of the public display of vilifying materials, such as the Nazi swastika.
Some stakeholders advocated for a targeted approach that specifically bans the public display of Nazi
symbols, whereas others supported a broader, principled approach to prohibit the display of symbols of
hate…
It recommends that the Victorian Government establish a criminal offence that prohibits the display of
symbols of Nazi ideology, including the Nazi swastika, with considered exceptions to the law. This would
allow Victoria Police to immediately remove Nazi symbols that are on deliberate display to vilify targeted
communities. In recognition that subjects of hate change over time, as do the means and methods of
vilifying them, the Committee also recommends that the Government monitor the public display of
other hateful symbols to determine whether a broad‑based offence should be established.

New section 41K may engage section 17(a)(i) of the terms of reference. New section 41K makes it a
criminal offence for a person to intentionally display a Nazi symbol in a public place or in public view if
the person knows or ought reasonably to know, that the Nazi symbol is associated with Nazi
ideology. [3] Subsection (2) provides exceptions to the offence set out in section 41(1). New sections
41K(1) and (2) are set out:41K

Public display of Nazi symbols

(1) A person must not intentionally display a Nazi symbol if—
(a)

the person knows, or ought reasonably to know, that the symbol is associated with Nazi
ideology; and

(b)

the display—
(i)

occurs in a public place, a non Government school or a post secondary education
institution; or

(ii)

occurs in sight of a person who is in a public place, a non Government school or a post
secondary education institution.

Penalty: 120 penalty units or imprisonment for 12 months or both.
(2) A person does not contravene subsection (1) if the person establishes that the display was engaged
in reasonably and in good faith—
(a)

for a genuine academic, artistic, religious or scientific purpose; or

Examples
1

15

16

8

A person of Hindu faith displays a swastika in the front window of the person's shop as a symbol of good luck.

Legal and Social Issues Committee, Legislative Assembly, Inquiry into anti-vilification protections, March 2021, p xiv.
<https://www.parliament.vic.gov.au/lsic-la/inquiries/article/4335>
Ibid., page xix.
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2

A person of Jain faith draws a swastika on the person's new vehicle before using it as a symbol of good fortune.

3

A person of Buddhist faith displays a sculpture of Buddha with a swastika on the chest, as a symbol of auspiciousness, at a
Buddhist temple.

(b)

for a genuine cultural or educational purpose; or

Examples
1

The floor of a shop is patterned with swastikas in the hope of bringing prosperity.

2

A member of the Hindu community wears a T-shirt in public with a swastika on the front as a symbol of peace.

3

A bookshop displays for sale an educational textbook on World War II, which has a Hakenkreuz on the cover.

(c)

in making or publishing a fair and accurate report of any event or matter of public interest; or

(d)

in opposition to fascism, Nazism, neo Nazism or other related ideologies.

Examples
1

A person who displays a flag of Nazi Germany with a marking through it to signal the person's opposition to Nazism.

2

A person participating in a protest who displays a Nazi symbol on a placard which also contains words stating opposition to
fascism.

Article 19 of International Covenant on Civil and Political Rights provides (ICCPR) for freedom of
expression to ‘seek, receive and impart information and ideas of all kinds regardless of frontiers.’17
However the right to freedom of expression is not absolute and carries with is special duties and
responsibilities. It may be subject to certain restrictions as provided for by the law and necessary to
respect the rights or reputations of others and for the protection of national security or of public order,
public health or morals.18 Article 18 of the ICCPR19 provides for the right to freedom, thought,
conscience and religion. The right to freedom of religion may be subject to limitations. Freedom to
manifest one’s religion or beliefs may be subject only to such limitations prescribed by law and
necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of
others.
In relation to the right to freedom of expression, the Committee notes the Statement of Compatibility:Right to freedom of expression (section 15)
Nature of the right
Section 15(2) of the Charter provides the right to freedom of expression includes the freedom ‘to seek,
receive and impart information and ideas of all kinds’. The right protects criticism and protest as well as
offensive, disturbing or shocking information or ideas, rather than merely favourable or popular
expressions (Sunday Times v United Kingdom (No 2) [1992] 14 EHRR 123). The right contains an internal
limitation that allows freedom of expression to be limited where it is reasonably necessary to respect
the rights and reputation of others, or for the protection of national security, public order, public health
or public morality. The Bill limits the right by restricting a person’s ability to impart certain information
and ideas through the public display of specified Nazi symbols.
17

18

International Covenant on Civil and Political Rights was adopted by UN General Assembly on 16 December 1966.
Australia signed the International Covenant on Civil and Political Rights in 1972 and ratified it in 1980.
<http://www.austlii.edu.au/au/other/dfat/treaties/1980/23.html>
Ibid., ICCPR, Article 19 states:
1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and
impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of
art, or through any other media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by
law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of public health or morals.

19

Ibid., ICCPR, Article 18.

9

Scrutiny of Acts and Regulations Committee
The importance of the purpose of the limitation
The Inquiry highlighted the rise in the public display of vilifying materials, such as the Hakenkreuz, and
the importance of sending a clear message to the community that the public display of Nazi symbolism
is not acceptable and has wide-ranging, negative societal impacts. The creation of an offence to prohibit
the intentional public display of Nazi symbols is therefore intended to protect against the individual
harm and wider community distress caused by these symbols.
Nature and extent of the limitation
The Bill limits the right to freedom of expression by restricting the ability of any person from freely
expressing information or ideas through any medium that depicts a Nazi symbol in public. Given how
deeply upsetting and harmful the display of Nazi symbolism can be to community members that view
these symbols, especially for Jewish communities and other groups, this limitation is considered lawful
and reasonably necessary to protect people’s rights not to be intimidated, vilified or harassed, to feel
safe, and to maintain public order. Additionally, the offence will only apply to the Hakenkreuz, the most
widely recognised symbol historically associated with Nazi and neo-Nazi ideology.
In line with the purpose of the Bill, the application of the offence is further confined so it does not apply
to situations where the Nazi symbol is being displayed for another appropriate purpose, rather than as
a symbol of hate. The Bill also contains a list of exceptions which exempt situations where a symbol is
publicly displayed for reasons such as:
•

for a genuine academic, artistic, religious, cultural or educational purpose; and

•

making or publishing a fair and accurate report of any event or matter of public interest; and

•

expressing opposition to fascism, Nazism, neo-Nazism or other related ideologies.

The relationship between the limitation and its purpose
The limitation is consistent with the Bill’s purpose to reduce racism and vilification in the community by
denouncing and prohibiting the display of hateful ideology, while also ensuring that appropriate uses of
the Nazi symbol are permitted.
Any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve
The Bill does not include a requirement that a person intended to harm or vilify a particular person or
group as a result of displaying a Nazi symbol. This reflects the fact any display of a Nazi symbol to which
an exception does not apply can cause harm to members of communities impacted by the Nazi regime,
by making them feel excluded or at risk of harm. The Bill is also limited in scope to only displays of the
Hakenkreuz, rather than a large number of other symbols associated with Nazi ideology. This recognises
the Hakenkreuz’s position as the most well-known symbol of Nazi ideology and is the symbol which has
most frequently been used in Victoria to intimidate, cause offence and promote hateful ideologies.
Further, the offence will not prohibit Nazi symbol tattoos or other like processes (such as branding),
even where the tattoo is visible on a person’s body while in public. This ensures the Bill does not provide
further restrictions than what is necessary to fulfill its purpose. The approach taken by the Bill is
therefore the most appropriate option to achieve the purpose of the Bill, and the limitation of the right
to freedom of expression is justified.

In relation to the right to freedom of religion note the Statement of Compatibility:Right to freedom of thought, conscience, religion and belief (section 14) and the right to culture (section
19)
Nature of the right
Section 14 of the Charter provides that every person has the right to freedom of thought, conscience,
religion and belief, including to adopt the religion or belief of their choice and to demonstrate their
religious belief in public or private. A person must not be coerced or restrained in a way that limits their
freedom of religion or belief in worship, observance, practice or teaching.
The right to culture in section 19 is based on Article 27 of the International Convention on Civil and
Political Rights (ICCPR). This right ensures individuals, in [a] community with others that share their
background, can enjoy their culture, declare and practise their religion and use their language. It
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protects all people with a particular cultural, religious, racial or linguistic background. The Bill promotes
both rights by allowing people of Jewish faith to practice religion, hold beliefs and engage in cultural
celebrations, without fear of harm or vilification.
The Bill limits these rights by placing an evidential burden on people using the symbol for a religious or
cultural purpose, such as people of Hindu, Buddhist, and Jain faith. The exception for religious use is
intended to ensure any limitation of religious or cultural rights is the least restrictive possible. However,
a person seeking to rely on an exception may need to adduce or point to evidence that the display [of
the] symbol was for a genuine religious or cultural purpose.
Importance of the purpose of the limitation
The purpose of the limitation is to minimise the harm that display of a Nazi symbol in public causes to
the Jewish community and other affected groups, by restricting display to a list of prescribed
circumstances.
The Inquiry found that the Jewish community in Victoria is experiencing vilification on the basis of their
religion in increasing frequency and severity. In November 2020, the Executive Council of Australian
Jewry reported a marked increase in the number of the most serious categories of antisemitic incidents,
including physical assault, direct verbal abuse, harassment and intimidation. Prohibiting the public
display of Nazi symbols minimises the harm caused to the Jewish community and others by such displays
and sends a clear message to the entire Victorian community that the public display [of] symbols of this
nature is extremely harmful and not acceptable.
Nature and extent of limitation
By creating reasonable and in good faith exceptions, the offence places an evidential burden on the
accused, requiring them to raise evidence that the display of the symbol was for a genuine religious or
cultural purpose. However, in doing so, this offence does not transfer the legal burden of proof. Once
the accused has pointed to evidence of an exception, the burden shifts back to the prosecution to prove
the essential elements of the offence beyond reasonable doubt.
The preamble or opening statement in the Bill acknowledges the importance of the swastika as a
benevolent symbol for Buddhist, Hindu, Jain and other religions, which signals to the public, police and
courts, that the ongoing use of the religious and cultural swastika by faith communities is not intended
to be inhibited by the Bill or prosecuted under the offence.
The relationship between the limitation and its purpose
The limitation is consistent with the Bill’s purpose to reduce racism and vilification in the community by
denouncing and prohibiting the display of hateful symbols and ideology, while also ensuring appropriate
uses of the Nazi symbol are permitted.
Less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve
It is possible the burden for demonstrating a religious or cultural purpose for a public display of a symbol
could instead rest with the prosecution as an element of the offence. However, this would require the
prosecution to prove beyond reasonable doubt that a symbol was not displayed for a good faith and
reasonable religious or cultural purpose in every case, even where there is no evidence suggesting such
a use. It would also create inconsistencies with the approach to all other exceptions, such as artistic use
or opposition to Nazism and neo-Nazism. In addition, whether a person is displaying a symbol for a
religious or cultural purpose is a matter peculiarly within the knowledge of that person. Such persons
are best placed to provide evidence as to whether the display was for a religious or cultural purpose.
For these reasons, any limitation on these rights is reasonable and justified in the circumstances.

The Committee notes the Second Reading Speech:- ‘The Bill includes a [P]reamble or opening
statement which provides vital context to the application of the offence.’ The Preamble is set out:In enacting this Division, the Parliament recognises the continued importance of the swastika as an
ancient and auspicious symbol of purity, love, peace and good fortune in Buddhist, Hindu, Jain and other
religions. The swastika has had immense significance to these faiths for millennia, long before it was
misappropriated by the Nazi party and Third Reich in Germany. The misuse of the swastika is an affront
and cause of deep regret to people of the Buddhist, Hindu and Jain religions. The swastika continues to
be embraced by members of these religions and can be found in places of worship, architecture and
11
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religious books, as well as in commercial and personal settings such as people’s homes. The distorted
version of the symbol is also known as the Hakenkreuz (meaning twisted or hooked cross in German).
The Hakenkreuz became a symbol of the Third Reich, under which heinous crimes were perpetrated
against humanity, particularly the Jewish people. The Hakenkreuz is a symbol of antisemitism and hatred
and of an ideology fundamentally incompatible with Victoria’s multicultural, multiethnic and democratic
society.’

The Committee notes the rights to freedom of expression and religion are not absolute and may be
limited where it is reasonably necessary to respect the rights and reputations of others, or for the
protection of national security, public order, public health or public morality. The Committee also
notes the preamble, the Second Reading Speech and the Statement of Compatibility. The Committee
is of the view the provisions are appropriate
Presumption of innocence – Rights and freedoms – (Section 17(a)(i), PCA)
New section 41K as inserted by clause [3] provides that a person who intentionally displays a Nazi
symbol in public will be guilty of an offence unless the person ‘establishes that’ the display was
reasonable, in good faith and for one of the purposes set out from 41K(2)(a) to (d); for a genuine
academic, artistic, religious or scientific purpose; for a genuine cultural or educational purpose; for
making or publishing a fair and accurate report of any event or matter of public interest or in opposition
to fascism, Nazism, neo-Nazism or other related ideologies. It may be unclear as to how a person
‘establishes that’ a display was reasonable, in good faith and for a specified purpose.
The Committee notes the Statement of Compatibility:By creating reasonable and in good faith exceptions, the offence places an evidential burden on the
accused since it requires the accused to raise evidence that the display of the symbol was for a
prescribed purpose. However, in doing so, this offence does not transfer the legal burden of proof. Once
the accused has pointed to evidence of an exception, the burden shifts back to the prosecution to prove
the essential elements of the offence beyond reasonable doubt.

In relation to the evidential matters of proof required for an accused to establish that the exception
applies in respect of the offence set out in section 41K, the Committee refers to the Charter report.

Charter Issues
Presumption of innocence – No contravention if ‘the person establishes’ various things
Summary: The effect of clause 3 may be that a person who intentionally displays a Nazi symbol in public
will be guilty of an offence unless the person establishes that the display was reasonable, in good faith
and for one of a set of specified appropriate purposes. The Committee will write to the Attorney-General
seeking further information.
Relevant provisions
The Committee notes that clause 3, inserting a new Division 4C into Part 1, makes it an offence to
intentionally display a Nazi symbol in or within sight of a public place or educational institution, where
the accused knows or ought to know that the symbol is associated with Nazi ideology. A Nazi symbol
means ‘a symbol of a cross with the arms bent at right angles in a clockwise direction’ or a confusingly
similar symbol.
New sub-section 41K(2) provides that a person ‘does not contravene’ this offence ‘if the person
establishes that the display was engaged in reasonably and in good faith’ either: for a genuine
academic, artistic, religious, scientific, cultural or educational purpose; a fair and accurate public
interest report; or in opposition to fascism, Nazism, neo-Nazism or other related ideologies.
12

Alert Digest No. 7 of 2022

The Second Reading speech explains:
The exceptions are based on current exceptions to unlawful conduct in the Racial and Religious
Tolerance Act 2001 with some modifications to reflect the specifics of the offence.

Existing s. 11 of the Racial and Religious Tolerance Act 2001 provides that a person ‘does not
contravene’ a civil prohibition on racial or religious vilification ‘if the person establishes that the
person’s conduct was engaged in reasonably and in good faith’ as part of an artistic work, a statement,
publication, discussion or debate for a genuine academic, artistic, religious or scientific purpose, or in
the public interest, or in fairly and accurate reporting in the public interest. The Explanatory
Memorandum to the Racial and Religious Tolerance Bill 2001 remarked:
The onus lies on the person who claims an exception to prove that the exception applies.

The Explanatory Memorandum for clause 3 does not address proof in relation to new section 41K(2).
The Committee observes that the effect of clause 3 may be that a person who intentionally displays
a Nazi symbol in public will be guilty of an offence unless the person establishes that the display was
reasonable, in good faith and for one of a set of specified appropriate purposes.
Charter analysis
The Statement of Compatibility remarks:
By creating reasonable and in good faith exceptions, the offence places an evidential burden on the
accused since it requires the accused to raise evidence that the display of the symbol was for a
prescribed purpose. However, in doing so, this offence does not transfer the legal burden of proof. Once
the accused has pointed to evidence of an exception, the burden shifts back to the prosecution to prove
the essential elements of the offence beyond reasonable doubt.
The imposition of this evidential burden is necessary to support practical enforcement of the offence,
acknowledging that Victoria Police will not always have clear evidence to demonstrate the accused’s
intention for displaying a Nazi symbol. By contrast, the manner and purpose for which a Nazi symbol is
publicly displayed will be knowledge held by the accused in all cases, as it concerns their own actions
and intentions. The burden is also necessary to prevent a person from displaying a Nazi symbol under
an exception dishonestly for some inappropriate purpose. The limitation reflects the significant harm
that display of a Nazi symbols cause to the community and is proportionate with the maximum penalty
imposed (maximum one year imprisonment or a fine of 120 penalty units or both). This limitation is
therefore reasonable and justified in the circumstances.
It is possible that the burden for demonstrating an exception applies for a public display of a symbol
could instead rest with the prosecution as an element of the offence. However, this would require the
prosecution to prove beyond reasonable doubt that a symbol was not displayed in good faith and
reasonably for all prescribed purposes in every case, even where there is no evidence suggesting any
such purpose applies. In addition, whether a person is displaying a symbol for a prescribed purpose is a
matter peculiarly within the knowledge of that person. Such persons are best placed to provide evidence
as to whether the display was for a prescribed purpose.

The Committee notes that existing s. 72 of the Criminal Procedure Act 2009 provides:
(1)

If—
(a)

an Act or subordinate instrument creates an offence and provides any exception, exemption,
proviso, excuse or qualification, whether it does or does not accompany the description of
the offence; and

(b)

the accused wishes to rely on the exception, exemption, proviso, excuse or qualification—

the accused must present or point to evidence that suggests a reasonable possibility of the
existence of facts that, if they existed, would establish the exception, exemption, proviso, excuse
or qualification.
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(2)

No proof in relation to an exception, exemption, proviso, excuse or qualification is required on the
part of the informant unless the accused has presented or pointed to evidence in accordance with
subsection (1).

The Committee observes that, while this provision requires that an accused person ‘present or point
to evidence… of facts that, if they existed, would establish the exception’, new sub-section 41K(2) may
require that the accused actually ‘establishes that’ the exception applies.
The Committee notes that the Statement of Compatibility does not discuss existing s. 72 of the Criminal
Procedure Act 2009 or new sub-section 41K(2)’s use of the phrase ‘the person establishes that’. The
Committee also notes that the remaining exceptions in new sub-sections 41K(3), (4) and (5) (for bodily
displays, law enforcement and administration of justice) do not use the phrase ‘the person establishes
that’.
Relevant comparison
The Committee notes that there are ten existing Victorian exceptions to criminal offences that use the
phrase ‘the person establishes that’, ‘the accused establishes that’ or ‘the person charged establishes
that’.20
In relation to one such exception, the reasonable steps defence for heavy vehicle offences in existing
s. 179 of the Road Safety Act 1986, the Supreme Court of Victoria in 2012 relevantly remarked:21
An offence under s 171(2) of the Act is… subject to [the accused] establishing, on the civil standard of
proof, a defence under s 179. Section 179 placed the onus on [the accused] to satisfy the magistrate
that it had taken all reasonable steps to prevent the offending conduct. [The accused] could discharge
this onus by reference to the non-exclusive factors set out in s 179(2).
It was for [the accused] to identify the steps upon which it sought to rely and to present evidence to
satisfy the magistrate that they were all the reasonable steps that could have been taken to prevent the
offending conduct. There was no obligation on [the prosecutor] or the magistrate to give [the accused]
prior notice of any matter under s 179, as the scope of the defence was a matter for [the accused]. The
role of [the prosecutor] was to cross-examine [the accused’s] witnesses and to make submissions to the
magistrate on whether the evidence adduced by [the accused] was sufficient to discharge its onus under
s 179.
The role of the magistrate in relation to [the accused’s] defence under s 179 was to determine whether
[the accused] had discharged its onus of establishing that defence…
Under s 179, where a defendant seeks to satisfy the reasonable steps defence by adducing evidence
that it complied with industry standards, the onus is on the defendant to identify those standards, to
satisfy the magistrate that the standards encompass all reasonable steps to prevent the offending
conduct from occurring and to demonstrate that the defendant complied with the standards.

Conclusion
The Committee will write to the Attorney-General seeking further information as to the meaning of
the phrase ‘the person establishes that’ in new sub-section 41K(2) and whether or not omitting that
phrase would be a less restrictive alternative reasonably available to achieve the exception’s
purpose.

20

21
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Accident Towing Services Act 2007, s. 201(4); Australian Consumer Law and Fair Trading Act 2012, s. 213(1); Casino
Control Act 1991, s. 60(4); Classification (Publications, Films and Computer Games)(Enforcement) Act 1995, s. 51(2);
Road Safety Act 1986, ss. 133(4), 135(4), 136(4), (5) & 179(1), (3).
Contract Control Services Pty Ltd v Brown [2012] VSC 369, [58]-[60], [69]. See also the Statements of Compatibility for
the Australian Consumer Law and Fair Trading Bill 2012, regarding clause 213, and for the Fire Services Levy Monitor
Bill 2012, regarding clause 103.

Alert Digest No. 7 of 2022

Presumption of innocence – Direction to remove Nazi symbol from public display – Practice Note B. iv
Summary: The effect of new section 41L may be that a person must remove a Nazi symbol from display
if that police officer reasonably believes the display is contrary to new section 41K. The Committee will
write to the Attorney-General seeking further information.
Relevant provisions
The Committee notes that clause 3 inserts a new section 41L, which provides:
A police officer may give a direction to a person to remove from display a Nazi symbol if the police officer
reasonably believes the person is committing an offence against section 41K by displaying the Nazi
symbol.

A police officer can also give such a direction to the owner or occupier of a premises where the Nazi
symbol is displayed. Contravening such directions without a reasonable excuse is an offence.
The Committee observes that the effect of new section 41L may be that a person must remove a
Nazi symbol from display if that police officer reasonably believes the display is contrary to new
section 41K, whether or not that the police officer’s belief is correct. For example, if a police officer
reasonably believes that a Nazi symbol is displayed contrary to new section 41K and directs its removal,
a person may be convicted of the offence of failing to remove it even if he or she establishes that the
display was reasonable, in good faith and for an acceptable specified purpose, such as a genuine
religious or artistic purpose.
Charter analysis
In respect of new section 41L, the Statement of Compatibility remarks:
New section 41L in clause 3 limits the right to privacy by allowing a police officer to direct a person to
remove a Nazi symbol from public display (whether on public or private property). The purpose of new
section 41L is to support enforcement of the offence and to prevent any further harm caused by the
continued display of a Nazi symbol. It requires the police officer to reasonably believe the person is
committing an offence, or an offence has been committed. A person who does not comply with a
direction to remove the symbol is liable for a fine of 10 penalty units, which is commensurate with the
severity of the conduct. The defence of reasonable excuse will ensure a person who does not receive
the notice would not be liable for a penalty. Given the limited circumstances in which a direction can be
given and that a Nazi symbol can still be displayed in private, interference with the right is lawful and
does not arbitrarily or unreasonably limit the right to privacy.

However, the Statement of Compatibility does not address whether or not the commission of an
offence against new section 41K must be proved in any proceedings under new section 41L.
The Committee’s Practice Note remarks:22
The explanatory material for any Bill that creates a provision permitting a person suspected of a criminal
offence to be given a notice that specifies actions the person must take, must state whether or not the
commission of the suspected offence must be proved in any proceedings for breach of the notice. If no
such proof is required, then the Statement of Compatibility should examine whether the provision
reasonably limits the right to the presumption of innocence in Charter s. 25(1). The discussion may
consider whether expressly providing for a court to review the notice, before or after any alleged
contravention, is a less restrictive alternative reasonably available to achieve the provision’s purpose.

22

Scrutiny of Acts and Regulations Committee, Practice Note of 21 June 2016, B. iv, available at
<https://www.parliament.vic.gov.au/sarc/article/1050>.
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Conclusion
The Committee will write to the Attorney-General seeking further information as to:
•

whether or not the commission of an offence against new section 41K must be proved in any
proceedings for an offence against new section 41L

•

if no such proof is required, the compatibility of new section 41L with the Charter’s right to be
presumed innocent until proved guilty according to law

•

whether or not expressly providing for a court to review the notice would be a less restrictive
alternative reasonably available to achieve new section 41L’s purpose.
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Ministerial Correspondence
The Committee received a response on the Act listed below.
The response is reproduced. Please refer to Appendix 3 for additional information.

Health Legislation Amendment (Quality and Safety) Act 2022
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Ref no: BAC-CO-24890

Ms Helen Mason
Secretariat
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002

Dear Ms Mason
Thank you for your letter of 9 February 2022, enclosing an extract from Alert Digest No 1 of
2022 that addresses the Health Legislation Amendment (Quality and Safety) Bill 2021 (the
Bill). As the Minister responsible for the Bill, I am pleased to respond to the request of the
Scrutiny of Acts and Regulations Committee (the Committee) for further information regarding
the compatibility of clauses 5, 15, and 24 of the Bill with the right to a fair hearing protected
under the Charter of Human Rights and Responsibilities Act 2006 (the Charter).
Charter right to a fair hearing
Section 24(1) of the Charter provides that a person charged with a criminal offence or a party
to a civil proceeding has the right to have the charge or proceeding decided by a competent,
independent and impartial court or tribunal after a fair and public hearing.
The concept of a 'civil proceeding' is not limited to judicial decision makers, but may
encompass the decision-making procedures of many types of tribunals, boards and other
administrative decision-makers with the power to determine private rights and interests. The
right is concerned with procedural, rather than substantive fairness. Its precise content will
depend on the particular circumstances of any given case, and will take into account the
fairness of the entire decision-making process, including reviews and appeals.
Clauses 5, 15, and 24 of the Bill
Apology provisions
Clauses 5, 15, and 24 of the Bill enact a new provision into each of the Health Services Act
1988 (section 128ZD), Ambulance Services Act 1986 (section 22J), and the Mental Health Act
2014 (section 345A), which limits the use of an 'apology', as defined in those provisions, in
certain civil proceedings (collectively, the Apology Provisions). Specifically, the Apology
Provisions, which are expressed in near-identical terms, each provide:
•

An apology is not an admission of liability for death or injury, and is not relevant to the
determination of fault or liability, in a civil proceeding where the death or injury of a
person is in issue or is relevant to an issue of fact or law.

•

An apology made by or on behalf of a person or a health service entity (clause 5),
ambulance service (clause 15), or the Victorian Institute of Forensic Mental Health
(clause 24) is not admissible as evidence of the fault or liability of that person or body,
in any civil or disciplinary proceeding.

•

The admissibility of a statement with respect to a fact in issue or tending to establish a
fact in issue is not affected.

Clauses 5 (section 128ZB), 14, and 24 (section 345A) define 'apology' to mean an expression
of compassion, regret or sympathy in connection with any matter, whether or not the apology
admits or implies an admission of fault in connection with the matter.
The Apology Provisions must be construed in a way that best promotes the purposes of the
Bill, which is consistent with the context and structure of the relevant Acts, and which has
regard to relevant extrinsic material. I discuss each, in turn, below.
Purposes of the Bill
The purposes of the Bill include, most relevantly, 'to create a new statutory duty of candour for
health service entities' and 'to extend protections for apologies offered by health service entities
for harm suffered by patients' (clause 1(a)(iii) and (iv)).
It is notable that clause 4 of the Bill inserts a definition of 'health service entity' into the Health
Services Act 1988 which includes an ambulance service and the Victorian Institute of Forensic
Mental Health.
Context and structure of the amended Acts
The relevant context and structure of the amendments to the relevant Acts include:
•

Clauses 5 (section 128ZC of the Health Services Act 1988), 15 (section 22I of the
Ambulance Services Act 1986), and 24 (section 345B of the Mental Health Act 2014)
each enact a provision which imposes a duty of candour upon (respectively) health
entities, ambulance services, and the Victorian Institute of Forensic Mental Health. The
duty requires the relevant entity to provide an apology to a patient in circumstances
where the patient has suffered a serious adverse patient safety event (unless the
patient has opted out).

•

The apology provision in clause 5 (section 128ZB of the Health Services Act 1988) is
located within newly enacted Part 5A, Division 9, which relates to the duty of candour.
Similarly, the apology provision in clause 24 (section 345A of the Mental Health Act
2014) is located in Part 14, within newly enacted Division 4, which relates to the duty
of candour.

•

The Apology Provisions are located, in their respective Acts, immediately after the
provision establishing a duty of candour, and immediately before the provision
providing for consequences of non-compliance with that duty of candour.

Relevant extrinsic material
In the second reading speech, I indicated that one purpose of the Bill is 'to strengthen an open
and honest culture in health services'. That culture is intended to encourage health entities and
staff to learn from adverse incidents in health settings, rather than to adopt defensive positions.
I also stated that the Bill is designed to 'directly implement the recommendation from Targeting
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Zero' to establish 'a statutory duty of candour and associated apology protections' (my
emphasis).
As the Committee rightly observes, the explanatory memorandum for the Bill explains,
relevantly (my emphasis):
•

Clause 5: 'New section 128ZD provides that an apology made in accordance with new
Division 9 [that is, the duty of candour Division] does not constitute an admission of
liability for death or injury of a person and is not relevant to the determination of fault or
liability, in any civil proceedings where the death or injury of that person is in issue.'

•

Clause 15: 'New section 22J provides that an apology made in accordance with new
section 22I [that is, the duty of candour section] does not constitute an admission of
liability for death or injury of a person and is not relevant to the determination of fault or
liability, in any civil proceedings where the death or injury of that person is in issue.'

•

Clause 24: 'New section 345C provides that an apology made in accordance with new
section 345B [that is, the duty of candour section] does not constitute an admission of
liability for death or injury of a person and is not relevant to the determination of fault or
liability, in any civil proceedings where the death or injury of that person is in issue.

Clauses 5, 15, and 24 of the Bill are compatible with the right to a fair hearing
In my opinion, the Apology Provisions do not limit the right to a fair hearing. They merely
provide that statements required to be made under a relevant duty of candour cannot be used
as evidence of things they are not designed to be evidence of (that is, fault or liability in a civil
proceeding).
The purpose of the clauses is to facilitate the newly established duty of candour which applies
to health entities, ambulance services, and the Victorian Institute of Forensic Mental Health.
That duty requires the entities to provide an apology in certain circumstances. Protecting that
apology from later being admitted as evidence of fault or liability promotes sincerity and
honesty, which in turn facilitates a culture of continuous improvement, accountability, and
patient-centred care. This promotes the Charter rights to life (section 9), and liberty and
security of the person (section 21).
Further, the apology provisions do not affect the admissibility of 'a statement with respect to a
fact in issue' in a proceeding. This clarifies that other aspects of the statutory duty of candour
(eg, the requirement for a health service entity to provide a written account of the facts
regarding a serious adverse patient safety event) are not insulated from admissibility in a civil
proceeding. The apology provisions merely prevent the (mis)use of statements that have been
generated in compliance with statutory duties as evidence of fault or liability contrary to
statutory intent. Indeed, if apologies were admissible as evidence of fault or liability, that may
render the statutory duties of candour incompatible with the protection against selfincrimination under s 25(2)(k) of the Charter, to the extent that the duty could be seen to compel
persons to expose themselves to civil penalties.
In addition, as the Targeting Zero Report noted, in many circumstances patients who have
made a complaint about their care, and who receive an explanation and an apology, do not
proceed to litigation. In this way, the Apology Provisions are intended to resolve issues without
the need to go to court.
I accept the Committee's view that the text of the Apology Provisions does not expressly limit
the scope of the protection from admissibility to apologies provided in accordance with the
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statutory duty of candour. However, as discussed above, the Apology Provisions must be
construed in a manner that best promotes the statutory purpose, is consistent with the context
of the relevant Acts as a whole, and has regard to relevant extrinsic material. Interpreted in
this manner, it is plain that the Apology Provisions apply only in relation to apologies made
pursuant to the statutory duty of candour.
The phrase 'an apology made by or on behalf of a person or a [relevant health service entity]',
which appears in subsection (3) of each of the Apology Provisions, is simply intended to ensure
that apologies made by or on behalf of natural persons (eg, nurses, clinicians) in fulfilment of
the duty of candour are captured. It is not intended to expand the scope of the protection
beyond the statutory context.
This interpretation of the Apology Provisions is supported by the principle of legality, a principle
of statutory interpretation which provides that a statute may only authorise interference with
fundamental common law rights through express terms or by necessary implication. The
Apology Provisions do not authorise interference with the fundamental common law right to a
fair hearing.
For these reasons, the Apology Provisions do not limit the Charter right to a fair hearing.
I trust this information has been of assistance to the Committee and thank you again for taking
the time to write to me about this matter.
Yours sincerely

Martin Foley MP
Minister for Health
Minister for Ambulance Services
Minister for Equality
17 / 05 / 2022
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Appendix 1
Index of Bills and
Subordinate Legislation in 2022
BILLS
Alert Digest Nos.
Agriculture Legislation Amendment Bill 2022
6
Alpine Resorts Legislation Amendment Bill 2022
2
Appropriation (2022-2023) Bill 2022
6
Appropriation (Parliament 2022-2023) Bill 2022
6
Casino and Gambling Legislation Amendment Bill 2021
15 of 2021, 1
Child Employment Amendment Bill 2022
7
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3, 6
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Equal Opportunity (Religious Exceptions) Amendment Bill 2021
15 of 2021, 1
Gambling and Liquor Legislation Amendment Bill 2022
4
Health Legislation Amendment (Quality and Safety) Bill 2021
1, 7
Human Rights and Housing Legislation Amendment (Ending Homelessness) Bill 2022
4
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Fines Reform and Other Matters) Bill 2022
4
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Justice Legislation Amendment Bill 2022
6
Livestock Management Amendment (Animal Activism) Bill 2021
1
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
15 of 2021, 2
Public Health and Wellbeing Amendment Bill 2022
2
Puffing Billy Railway Bill 2022
4
Regulatory Legislation Amendment (Reform) Bill 2021
1
Road Safety Amendment (Hoon Events) Bill 2021
3, 6
Road Safety Legislation Amendment Bill 2022
5
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
State Taxation and Treasury Legislation Amendment Bill 2022
7
Summary Offences Amendment (Nazi Symbol Prohibition) Bill 2022
7
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
Victims of Crime (Financial Assistance Scheme) Bill 2022
6
Victoria Police Amendment Act 2022
4
Wildlife Amendment (Duck Hunting) Bill 2022
5
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14 of 2021, 1
Workplace Safety Legislation and Other Matters Amendment Bill 2021
1
SUBORDINATE LEGISLATION
SR No. 47 – Environment Protection Regulations 2021
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Road Safety Amendment (Hoon Events) Bill 2021
(vi)

3, 6

inappropriately delegates legislative power

Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022

5

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Conservation, Forests and Lands Amendment Bill 2022

3, 6

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Agriculture Legislation Amendment Bill 2022
6
Casino and Gambling Legislation Amendment Act 2021
15 of 2021, 1
Children, Youth and Families Amendment (Child Protection) Bill 2021
13 of 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
15 of 2021
Conservation, Forests and Lands Amendment Bill 2022
3, 6
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
15 of 2021
Drugs, Poisons and Controlled Substances Amendment (Decriminalisation of Possession and
Use of Drugs of Dependence) Bill 2022
3, 4
Equal Opportunity (Religious Exceptions) Amendment Act 2021
15 of 2021, 1
Health Legislation Amendment (Quality and Safety) Bill 2021
1, 7
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
15 of 2021
Justice Legislation Amendment (Trial by Judge Alone and Other Matters) Bill 2022
3
Mental Health Amendment (Counsellors) Bill 2021
13 of 2021
Public Health and Wellbeing Amendment (Pandemic Management) Act 2021
15 of 2021, 2
Road Safety Amendment (Hoon Events) Bill 2021
3, 6
Sex Work Decriminalisation Bill 2021
14 of 2021, 1
Summary Offences Amendment (Nazi Symbol Prohibition) Bill 2022
7
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
15 of 2021
Transport Legislation Amendment (Port Reforms and Other Matters) Bill 2022
5
Transport Legislation Miscellaneous Amendments Bill 2021
5 of 2021
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(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities (continued)
Victims of Crime (Financial Assistance Scheme) Bill 2022
Wildlife Amendment (Duck Hunting) Bill 2022
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021

26

6
5
14 of 2021, 1

Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Public Transport

06-05-21

5 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21
06-02-22

14 of 2021
1 of 2022

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Act 2021

Treasurer

27-10-21
14-12-21

14 of 2021
1 of 2022

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

17-11-21

15 of 2021

Casino and Gambling Legislation
Amendment Act 2021

Consumer Affairs, Gaming and
Liquor Regulation

17-11-21
13-12-21

15 of 2021
1 of 2022

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

17-11-21

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

17-11-21

15 of 2021

Equal Opportunity (Religious
Exceptions) Amendment Act 2021

Attorney-General

17-11-21
02-12-21

15 of 2021
1 of 2022

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

17-11-21

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Act 2021

Health

16-11-21
30-11-21

15 of 2021
2 of 2022

Bill Title

Minister/ Member

Transport Legislation
Miscellaneous Amendments
Bill 2021
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Committee
Letter /
Minister’s
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Alert Digest No.
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Health Legislation Amendment
(Quality and Safety) Bill 2021

Health

08-02-22
17-05-22

1 of 2022
7 of 2022

Conservation, Forests and Lands
Amendment Bill 2022

Energy, Environment and Climate
Change

10-03-22
26-04-22

3 of 2022
6 of 2022

Drugs, Poisons and Controlled
Substances Amendment
(Decriminalisation of Possession
and Use of Drugs of Dependence)
Bill 2022

Fiona Patten MP

10-03-22
10-03-22

3 of 2022
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Justice Legislation Amendment
(Trial by Judge Alone and Other
Matters) Bill 2022

Attorney-General

10-03-22

3 of 2022

Road Safety Amendment (Hoon
Events) Bill 2021
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10-03-22
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3 of 2022
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Transport Legislation Amendment
(Port Reforms and Other Matters)
Bill 2022

Ports and Freight

06-04-22

5 of 2022

Wildlife Amendment (Duck
Hunting) Bill 2022

Jeff Bourman MP

06-04-22

5 of 2022

Agriculture Legislation Amendment
Bill 2022

Agriculture

12-05-22

6 of 2022
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Assistance Scheme) Bill 2022

Victim Support

12-05-22
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Summary Offences Amendment
(Nazi Symbol Prohibition) Bill
2022

Attorney-General
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
23 May 2022.
Statutory Rules Series 2021
SR No. 145 – Essential Services Commission Regulations 2021
SR No. 147 – Owners Corporations Amendment Regulations 2021
SR No. 148 – Non-Emergency Patient Transport Amendment Regulations 2021
SR No. 149 – Non-Emergency Patient Transport and First Aid Services (First Aid Services) Regulations
2021
SR No. 151 – Victims of Crime Assistance (Special Financial Assistance) Regulations 2021
SR No. 152 – Crown Proceedings Regulations 2021
SR No. 153 – Victorian Energy Efficiency Target Amendment (Targets) Regulations 2021
SR No. 154 – Service Victoria (Transfer of Births, Deaths and Marriages Identity Verification Functions)
Further Amendment Regulations 2021
SR No. 155 – Offshore Petroleum and Greenhouse Gas Storage Regulations 2021
SR No. 156 – Public Health and Wellbeing Amendment (Pandemic Infringement Offences) Regulations
2021
SR No. 157 – National Law - Health Practitioner Regulation National Law Amendment (Professional
Indemnity Insurance) Regulation 2021
SR No. 158 – County Court (Chapter I Miscellaneous Amendments) Rules 2021
SR No. 159 – Livestock Management Regulations 2021
SR No. 160 – Education and Training Reform (School Safety) Regulations 2021
SR No. 161 – Fisheries Amendment Regulations 2021
SR No. 162 – Conservation, Forests and Lands (Fisheries Infringement Notices) Amendment
Regulations 2021
SR No. 163 – Fisheries (Fees, Royalties and Levies) Amendment Regulations 2021
SR No. 164 – Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards
(Prescribed Public Entities) Regulations 2021
SR No. 165 – Public Health and Wellbeing (Quarantine Fees) Further Amendment Regulations 2021
SR No. 166 – Transport Accident (Administration of Charges) Amendment Regulations 2021
SR No. 167 – Magistrates’ Court Miscellaneous Civil Proceedings and General Civil Procedure (Costs)
Amendment Rules 2021
SR No. 168 – Magistrates’ Court (Judicial Registrars) Further Amendment Rules 2021
SR No. 169 – Surveillance Devices Amendment (Body-worn Cameras) Regulations 2021
SR No. 170 – Sentencing Regulations 2021
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Statutory Rules Series 2021 (continued)
SR No. 171 – Victorian Energy Efficiency Target Amendment (Commercial and Industrial Air Source
Heat Pump Water Heater) Regulations 2021
SR No. 172 – Wildlife Amendment (Noisy Pitta) Regulations 2021
SR No. 173 – Subordinate Legislation Amendment Regulations 2021
SR No. 174 – Drugs, Poisons and Controlled Substances Amendment (Non-Emergency Patient
Transport and First Aid Services) Regulations 2021
SR No. 175 – Public Health and Wellbeing Amendment (Service Victoria) Regulations 2021
SR No. 176 – First Home Owner Grant and Home Buyer Schemes Regulations 2021
SR No. 177 – Gender Equality Amendment Regulations 2021
Legislative Instruments 2021
Class Exemption for Sand Filter Treatment Plants granted under Section 459 of the Environment
Protection Act 2017
Classes of Food Premises and Requirements under the Food Act 1984
EPA Determination – Specifications Acceptable to the Authority for Receiving Processed Organics
Granted under Regulation 5(3)(a) of the Environment Protection Regulations 2021
Order in Council to Amend the Order in Council Declaring Certain Motor Vehicles Not to be Motor
Vehicles – Electric Scooter Trial
Statutory Rules Series 2022
SR No. 1 – Occupational Health and Safety (COVID-19 Incident Notification) Revocation Regulations
2022
SR No. 2 – Transport (Compliance and Miscellaneous)(Conduct on Public Transport) and
(Infringements)(COVID-19 Response) Amendment Regulations 2022
SR No. 3 – Subordinate Legislation Amendment (Prescribed Bookshop) Regulations 2022
SR No. 4 – Commercial Tenancy Relief Scheme Regulations 2022
SR No. 5 – Magistrates’ Court Criminal Procedure Amendment Rules 2022
Legislative Instruments 2022
Classification of PFAS-impacted Soil
Service Victoria Identity Verification Standards
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