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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Cladding Safety Victoria Bill 2020
Member
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

3 September 2020
4 September 2020

Summary
The Bill establishes a body corporate called Cladding Safety Victoria. (CSV). Note the Second Reading
Speech:‐ ‘The Cladding Rectification Program is funded for five years from the 2019‐20 financial year.
Before the end of the five years, the Minister for Planning is required under the Building Act to review
the ongoing need for the additional building permit levy that was established to help fund the
Program… If the Cladding Rectification Program has been completed, the Minister for Planning may
determine that it would be appropriate to wind up Cladding Safety Victoria and repeal its legislation.’
The Bill:‐

1



Establishes CSV for the purposes of administering a cladding rectification program, including the
facilitation of cladding rectification work for government buildings; [5,6] It appoints a board,
members, chairperson, deputy chairperson and makes provision for procedures. [10‐22] It
appoints a chief executive officer and staff. [23] CSV is subject to the general direction and
control of the Minister. [25]



Enables CSV to prioritise buildings for potential financial assistance for cladding rectification
work and register owners and owners corporations of those buildings; [7] Part 3 provides for
financial assistance for rectification work. [27‐31] Part 4 sets out CSV’s general financial
reporting obligations and record keeping obligations. [32‐36] It makes provision for information
sharing with particular Authorities. [37]



Enable CSV to determine the amounts of financial assistance for cladding rectification work and
make payment for those amounts under funding agreements; [7][27‐31] CSV’s financial powers
to invest in funds and enter into arrangements are set out in Division 2. [40]



Creates regulation making powers in relation to the exercise of CSV’s functions including the
prioritisation of buildings and registration of owners and owners corporations, payments to
owners and owners corporations and the entering into of funding agreements;1 [43]



Amends the Building Act 1993 to transfer functions and staff in relation to cladding rectification
work from the Victorian Building Authority to CSV; [46‐52]



Requires the Victorian Building Authority to pay CSV monies collected relating to the building
permit levy payable under section 205G(2A) of that Act;



Amends the limitation period for specified building actions relating to the non‐compliant or non‐
conforming external wall cladding products; [53] Note the Statement of Compatibility:‐ ‘Clause
53 amends section 134 of the Building Act 1993 to extend the time in which a building action
must be brought from 10 to 12 years if the action relates to a product or material that is or could

Sections 6 and 7 of the Subordinate Legislation Act 1994 do not apply to regulations made under the section. (Section
6 sets out consultation requirements. Section 7 provides for the preparation of a regulatory impact statement.) Section
8 requirements in relation to exemption certificates will apply.
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be a non‐compliant or non‐conforming external wall cladding product; and the limitation period
would expire during the period from 16 July to 12 months after the commencement of the Bill.’


Provides for the subrogation of the Crown to the rights and remedies of owners and owners
corporations of buildings to whom financial assistance is given. CSV may advise the Minister on
the performance of its functions under the Act or any other Act including a right of subrogation
conferred on the Crown under section 137F of the Building Act 1993. [54] Note the statement
of compatibility:‐ ‘Clause 54 amends the Building Act 1993 to provide that the State is subrogated
to the rights and remedies of a building owner who receives financial assistance from CSV, for
cladding rectification work of their building. Subrogation enables the State to exercise an owner’s
rights and to take legal action against any person in relation to the installation or use of non‐
compliant or non‐conforming cladding that has resulted in the need for cladding rectification
work to be undertaken. Subrogation is the process by which one party (in this case the State of
Victoria) is substituted for another, so that it may enforce that other’s rights against a third party
for its own benefit. Examples of the right of subrogation include contracts of indemnity or of
insurance, in which subrogation is an inherent part… Subrogation of rights only occurs with the
consent of an owner and results in the owner being compensated for losses caused to their
property by the failures of building practitioners, architects, building surveyors and other
consultants. Subrogation also relieves the burden of owners funding these works themselves and
pursuing any legal action to recover the costs of doing so.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

2
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COVID‐19 Commercial and Residential Tenancies Legislation
Amendment (Extension) Bill 2020
Member
Portfolio

Hon Melissa Horne MP
Introduction Date
Consumer Affairs, Gaming and Liquor Second Reading Date
Regulation

3 September 2020
3 September 2020

Summary
The Bill amends the COVID‐19 Omnibus (Emergency Measures) Act 2020 (COVID‐19 Act) and the
Residential Tenancies Act 1997 (RT Act). The purposes of the Bill are: ‐


To extend the operation of Part 2.2 of the COVID‐19 Act under which regulations may be made
to modify the law relating to retail leases and non‐retail commercial leases and licences until
26 April 2021;



To make further provision in relation to the subject matter of regulations which may be made
under Part 2.2 including the making of orders directing landlords under eligible leases to give or
agree to give specified rent relief to tenants under eligible leases and conferring jurisdiction on
VCAT to enforce such orders;



To amend the RT Act to extend the operation of Part 16 (temporary measures) of that Act until
28 March 2021; or if a later date is fixed by the Governor in Council (being a date after 28 March
2021 and before 27 April 2021), that date;



To make consequential amendments to the Residential Tenancies Amendment Act 2018 and the
Consumer and Other Acts Miscellaneous Amendments Act 2020.

Amendments – COVID‐19 Act
The Bill: ‐

2

3



Extends the operation of Part 2.22 of the COVID‐19 Act. Note the Second Reading Speech: ‐ ‘The
Bill also extends the operation of Part 2.2…to 26 April 2021 to continue the operation of
temporary amendments to commercial tenancy laws to provide temporary measures to protect
commercial tenants experiencing financial hardship related to the economic impacts of COVID‐
19.’ [1(a)(i] [8]



Inserts a definition of specified rent relief in the definitions in section 12 of Part 2.2. [3]
It substitutes section 13(1) to provide that an eligible lease is a retail lease or a non‐retail
commercial lease of a specified class that is prescribed and in effect on the day the first
regulations made under section 153 come into operation. [4] Note the Explanatory
Memorandum:‐ ‘It is intended that this will permit the prescribing in regulations of current
eligible lease requirements including the definitions of qualifies for the jobkeeper scheme and
SME entity to permit adjustment if Commonwealth legislation which determines eligibility for
the Jobkeeper scheme is amended.’



Amends Section 15 of the COVID‐19 Act. Section 15 is the regulation making provision. (A
regulation made under section 15 may be disallowed in whole or in part by either House of
Parliament.) Regulations may be made by the Governor in Council on the recommendation of
the Minister for Small Business. [8] The Bill inserts additional matters about which regulations

Part 2.2 of the COVID‐19 Act makes provision for regulations temporarily modifying law relating to retail leases and
non‐retail commercial leases and licences.
Section 15 – Regulations modifying law relating to certain retail leases and non‐retail commercial leases and licences.

3
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may be made including requiring landlords and tenants under an eligible lease to engage in
alternative dispute resolution. (See PCA comments)


VCAT may review the making of binding orders and hear and determine proceedings relating to
compliance with binding orders. [5] The Committee notes the Statement of Compatibility: ‐ ‘The
Bill also inserts a new subsection into section 15(1)…allowing regulations to be made conferring
a power to making binding orders with regard to rent relief on the VSBC4 to make binding orders
in circumstances where a landlord has not engaged with the mediation process established under
the Omnibus Act or has consistently refused to offer any rent relief as required by the Act. The
Bill also inserts a new regulation‐making power...which confer on VCAT jurisdiction to hear and
determine disputes about non‐compliance with a binding order made by the VSBC, and merits
review of the making of such a binding order.’



Part 6.1 of the COVID‐19 Act makes provision for transitional matters including the making of
transitional regulations under 62(6). [9] The Bill extends the operation of Part 6.1, the
transitional regulation making provision to 26 April 2021. [9] Note regulations made under this
section may be disallowed in whole or in part by either House of Parliament. (See PCA
comments)

Residential tenancies related amendments


Part 16 of the of the RT Act contains COVID‐19 temporary measures. Note the Second Reading
Speech:‐ ‘In light of the ongoing challenges, this Bill extends some of these temporary support
measures for a period of up to a further six months. The measures to be extended by this Bill are
the support measures for tenants and landlords – both residential and commercial – which
include a moratorium on evictions, a freeze on rent increases and government supported dispute
resolutions mechanisms.’ The Bill inserts new section 616 to provide that the Governor in
Council, by Order published in the Government Gazette may fix a date (being a date after
28 March and before 27 April 2021) on which Part 16 is repealed. It provides that Part 16 is
repealed on 28 March 2021 or on a later date if fixed under section 616. [10]



Makes consequential amendments to the Consumer and Other Acts Miscellaneous Amendments
Act 2020. [13,14]

Comments under the PCA
The Bill inserts additional matters about which regulations may be made including requiring landlords
and tenants under an eligible lease to engage in alternative dispute resolution. [8] The operation of
Part 2 is extended until 26 April 2021. The Committee previously considered the operation of the
regulation making powers of section 15 in its report on the COVID‐19 Omnibus (Emergency Measures)
Act 2020).5
‘The Committee notes that section 15 is a broad regulation making power. Regulations may be
made which affect existing rights and obligations of landlord and tenants, disapply various
property statutes and modify the application of the common law in relation to eligible leases.
The Committee also refers to its previous comments in relation to Henry VIII clauses. The
Committee considers that section 15 may be characterised as a Henry VIII clause. The
Committee notes that the regulations made under section 15 may have retrospective effect
from 29 March 2020.

4
5

4

VSBC means Victorian Small Business Commission.
Scrutiny of Acts and Regulations Committee, Alert Digest No 5 of 2020, p. 23.
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Note the Second Reading Speech: ‐
‘The Bill will… implement the principles on commercial tenancies agreed to by National
Cabinet. Specifically, the regulation‐making power will permit the Minister to prohibit
termination of leases and recovery of leased premises; to modify certain rights and
liabilities arising under leases; to extend eligible lease periods and to require landlords and
tenants to participate in mediation facilitated by the Small Business Commission… where
a tenant is suffering economic hardship due to COVID‐19, landlords must not terminate
leases due to non‐payment of rent during the COVID‐19 pandemic period or a reasonable
recovery period, and tenants must remain committed to the terms of their lease…
...There will be a freeze on rent increases for eligible leases, except for retail leases that
are based on turnover rent, and tenants should be provided with the opportunity to extend
their lease for an equivalent period of the rent waiver or deferral to enable them additional
time to trade on their existing lease terms during the recovery period. In Victoria, these
provisions will apply from 29 March 2020 to 29 September 2020, to support Victorian small
businesses that had rental payments due on 1 April 2020.’
The Committee notes the broad regulation making provisions engage section 17(a)(vi) of the
terms of reference. The Committee also notes that the COVID‐19 pandemic is an unprecedented
challenge for all Parliaments and that the regulation making provisions are repealed six months
after commencement. The Committee notes that these clauses have been used from time to
time by various Parliaments to respond to natural disasters and other unexpected situations.
The Committee notes the above.’
The Committee notes the Second Reading Speech:‐ ‘The Bill also extends the operation of Part 2.2…to
26 April 2021 to continue the operation of temporary amendments to commercial tenancy laws to
provide temporary measures to protect commercial tenants experiencing financial hardship related to
the economic impacts of COVID‐19.’ [1(a)(i] [8]
The Bill also extends the operation of the making of transitional regulations by the Governor‐General
in Part 6.1 of the COVID‐19 Act to 26 April 2021. [9] The Committee previously considered the
operation of the regulation making provision in section 62 in its report on COVID‐19 Omnibus
(Emergency Measures) Act 2020.6
‘Section 62 provides the Governor in Council may make regulations which contain provisions of
a transitional nature including matters of an application or savings nature, arising as a result
of the repeal of any provision inserted into an Act by Chapter 3, 4 or 5 of this Act. It disapplies
the provisions of the Subordinate Legislation Act 1994. [62] A section 6 certificate of
consultation and the preparation of a regulatory impact statement are not required for
regulations made under this section. Regulations made under this section are disallowable in
whole or in part by either House of Parliament. Such regulations are in force six months
immediately before the repeal of section 62 and continue in force for 6 months until 25 April
2021. Pursuant to section 62(4) The regulations have effect despite anything to the contrary in
any Act or subordinate instrument. The Committee notes the broad power to make regulations
and their transitional nature. The Committee also refers to its previous comments in relation to
Henry VIII clauses.
The Committee notes the broad regulation making provisions engage section 17(a)(vi) of the
terms of reference. The Committee also notes that the COVID‐19 pandemic is an unprecedented
challenge for all Parliaments and that the regulation making provisions are repealed six months
after commencement. The Committee notes that these clauses have been used from time to

6

Ibid at pp. 25‐26.
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time by various Parliaments to respond to natural disasters and other unexpected situations.
The Committee notes the above.’
The Committee makes no further comment with respect to its terms of reference under section 17
of the Parliamentary Committees Act 2003.

Charter Issues
Operation of the Charter – Regulations that only relate to a court or tribunal
Summary: The effect of clauses 5, 8, 9 and 10 may be to extend the existing powers of the Governor‐in‐
Council to make various regulations that relate to the administration of justice in response to the
COVID‐19 pandemic. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clauses 4 and 5, amending existing ss. 13(1) & 15 of the COVID‐19 Omnibus
(Emergency Measures) Act 2020, extend the Governor‐in‐Council’s temporary existing power to make
regulations in response to the COVID‐19 pandemic to: all retail and commercial leases (unless
prescribed); and to various additional subject‐matters including:
(nk) preconditions that must exist or be met before proceedings relating to compliance with
binding orders may be commenced in VCAT
(nl) the admissibility in evidence in a proceeding in VCAT or a court of specified material related
to a mediation referred to in paragraph (k)
(oa) conferring jurisdiction on VCAT— (i) to review the making, amendment or revocation of a
binding order; (ii) to hear and determine proceedings relating to compliance with binding
orders
The Committee also notes that clauses 8 and 9, amending existing ss. 22 & 66 of the COVID‐19 Omnibus
(Emergency Measures) Act 2020, and 10, substituting existing s. 611 of the Residential Tenancies Act
1997, add a further six months to the Governor‐in‐Council’s temporary powers to make regulations on
residential leases and transitional matters, including ones relating to the administration of justice,
under existing ss. 15 & 62 of the COVID‐19 Omnibus (Emergency Measures) Act 2020 and existing ss.
603, 604 & 609 of the Residential Tenancies Act 1997.
The Committee observes that the effect of clauses 5, 8, 9 and 10 may be to extend the existing
powers of the Governor‐in‐Council to make various regulations relating to the administration of
justice in response to the COVID‐19 pandemic.
Charter analysis
The Statement of Compatibility remarks, in respect of clause 4:
The Bill extends the scope of eligible leases under Part 2.2 of the Omnibus Act. Under that Act,
the Governor in Council may make regulations which in some circumstances may interfere with
the right to privacy in section 13 of the Charter. These regulations may affect the private
decisions that individuals are able to make in relation to how they deal with their property (for
example, by preventing a person from terminating a lease). However, to the extent that the
right to privacy may be affected, any interference will be neither arbitrary or unlawful. The
provisions are limited to classifications of eligible leases. These provisions, and the related
regulation‐making power are established for the purpose of addressing serious financial
hardship caused by the COVID‐19 pandemic and will only apply for a limited time. I therefore
consider that the provisions are compatible with the right to privacy.
6
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In respect of clauses 5, 8, 9 and 10:
It remains difficult to predict how long the emergency measures will be needed. The Bill extends
these measures for up to six months, until 26 April 2021. This strikes the balance of being fair
for both tenants and landlords during the uncertainty of the COVID‐19 pandemic. It provides
enough time to address the COVID‐19 pandemic whilst not extending the measures, and any
limitation of human rights, beyond the point that is reasonably justifiable. Therefore, where
the Bill temporarily extends emergency measures provided for by the Omnibus Act, I am of the
view that, for the reasons outlined in the Statement of Compatibility for the Omnibus Act, these
reforms are compatible with the Charter.
The Committee, in its report on the COVID‐19 Omnibus (Emergency Measures) Act 2020, remarked:7
The Committee notes that, although the Act exempted regulations made under sections 4, 15,
46 and 62 from existing ss. 6 and 7 of the Subordinate Legislation Act 1994 (which require
consultation and regulatory impact statements before non‐exempt regulations are made), it
did not exempt them from existing s. 12A (which requires the responsible Minister to ensure
that a human rights certificate is prepared.)
However, the Committee observes that existing para 12A(3)(a) of the Subordinate Legislation
Act 1994 provides for an exception to the requirement for a human rights certificate if the
responsible Minister certifies that the statutory rule is ‘a rule which relates only to a court or
tribunal or the procedure, practice or costs of a court or tribunal’. In 2007, a previous Attorney‐
General informed this Committee that:
[t]he reason for the exemption is that the Government was of the view that the exemptions
should mirror the exemptions in section 8(1) of the Subordinate Legislation Act with
respect to the requirement to prepare a regulatory impact statement in respect of
statutory rules.
A number of past regulations made by the Governor‐in‐Council have been exempted under para
8(1)(b) and some have also been exempted under para 12A(3)(a).
The Committee notes that in 2014 the full court of the Federal Court of Australia held that the
Charter’s own provision obliging public authorities (including Ministers) to act compatibly with
and give proper consideration to human rights does not apply to the making of subordinate
legislation.
Conclusion
The Committee notes that s. 12A(3)(a) of the Subordinate Legislation Act 1994 may exempt
regulations made under existing ss. 15 (which clauses 4, 5 & 8 extend) & 62 (which clause 9 extends)
of the COVID‐19 Omnibus (Emergency Measures) Act 2020 and existing ss. 603, 604 & 609 of the
Residential Tenancies Act 1997 (which clause 10 extends) from the requirement that the responsible
Minister prepare a human rights certificate, where those regulations relate only to a court or tribunal
or the practice or rules of a tribunal. The Committee observes that the Statement of Compatibility
for the Bill for the COVID Omnibus (Emergency Measures) Act 2020 remarked that the human rights
impact of regulations made under those sections (prior to their extension) would be considered
under the Subordinate Legislation Act 1994. The Committee also observes that human rights
certificates have been tabled for all regulations made under those sections to date.
The Committee will write to the Minister seeking further information as to whether or not
responsible Ministers are legally required to consider the human rights impact of regulations they
recommend be made under existing ss. 15 & 62 of the COVID‐19 Omnibus (Emergency Measures)
Act 2020 and existing ss. 603, 604 & 609 of the Residential Tenancies Act 1997 (as extended by
7

Scrutiny of Acts and Regulations Committee, Alert Digest No. 5 of 2020, p. 29.
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clauses 4, 5, 8, 9 and 10) where those regulations relate only to a court or tribunal or the procedure,
practices or costs of a court or tribunal.

Property – VCAT may order residential rent reductions – Operation of the Charter – Regulations may
permit an entity to order commercial rent reductions
Summary: The effect of clauses 5, 6 and 10 may be to extend VCAT’s existing power to reduce residential
rents and to permit the Governor‐in‐Council to empower an entity to make binding orders reducing
commercial rents. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clauses 5 and 6, amending existing ss. 15 & 17 of the COVID‐19 Omnibus
(Emergency Measures) Act 2020, provide for:


regulations for ‘the making of orders directing landlords under eligible leases to give or agree to
give specified rent relief to tenants under eligible leases (binding orders) and the content of
such orders’;8



for such orders to override the lease, various statutes and the common law.9



regulations for the rent relief applications (including preconditions and processes); applications
for revoking or amending binding orders (including ‘the criteria to be applied in deciding such
applications’); the enforcement of binding orders; and VCAT’s jurisdiction to review or enforce
compliance.10

Clause 4 provides that ‘eligible leases’ may include any commercial or retail lease, unless prescribed.
Existing s. 19(2) provides that ‘the Small Business Commission may also exercise any powers conferred
on it under regulations under section 15.’
The Committee also notes that clause 10, substituting existing s. 615 of the Residential Tenancies Act
1997, changes the sunset of existing Part 16 from 24 October 2020 to either 28 March 2021 or 27 April
2021. Part 16 includes existing s. 540(1)(a), which provides:
(1) On an application of a tenant under a tenancy agreement, the Tribunal may make an
order—
(a) reducing the rent payable under the tenancy agreement for a period specified in the
order…
and existing ss. 553(1)(a), 563(1)(a), 573(1)(a) & 586(1)(a), which provide similarly for rent payable for
a room in a rooming house; rent or hiring charge payable for a site or caravan in a caravan park; rent
payable under a site agreement; and rent payable under an SDA residency agreement. These sections
and the current regulations do not specify criteria governing whether or not, by what amount and for
how long VCAT may order a rent reduction.11

8
9

10
11

8

New sub‐para 15(1)(na).
Compare the power of the chief dispute resolution officer to order rent reductions under reg 17(1)(l)‐(n) of
the Residential Tenancies (COVID‐19 Emergency Measures) Regulations 2020, which are only enforceable if
the officer determines that the order may have been breached and permits the tenant to bring an
application to VCAT: reg 28.
New sub‐paras 15 (1)(nb)‐(nk) & (oa).
Residential Tenancies (COVID‐19 Emergency Measures) Regulations 2020. Compare, e.g. existing ss. 543(2)
& 576(2), which provide that VCAT may only reduce the term of an agreement ‘if it is satisfied that the
severe hardship which the applicant would suffer if the term of the agreement were not reduced would be
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The Committee observes that the effect of clauses 5, 6 and 10 may be to permit the Governor‐in‐
Council to empower an entity (including the Small Business Commission) to make orders reducing
commercial rents; and to extend VCAT’s existing power (without reference to any express statutory
criteria) to reduce residential rents.
Charter analysis
In relation to clause 5, the Statement of Compatibility remarks:
The amendment to section 15 enabling the regulations to confer on the VSBC a binding power
with regard to ordering rent relief may affect the right to property. However, any deprivation
of property will be in accordance with law. The amendments are part of a broader framework
for determining tenant relief and are necessary to counteract the significant economic impacts
of COVID‐19. The broader scheme contains procedural protections to ensure that regulation
making powers are not used in an arbitrary or inappropriate manner, as the regulations must
be reasonably required to manage or respond to COVID‐19 and are disallowable by Parliament.
Further, the Bill also allows for regulations to be made authorising VCAT to conduct merits
review of any decision of the VSBC to issue a binding order, which will provide for an additional
layer of accountability in the making of any order.
…
The Bill provides that regulations may be made requiring landlords and tenants under an
eligible lease to engage in alternative dispute resolution. However, this does not prevent an
individual from commencing proceedings in the Supreme Court or restrict judicial review by the
Supreme Court. The VSBC’s new binding order power would not be exercised in respect of a
matter that is the subject of proceedings before the Supreme Court.
The Committee notes that, while public authorities (including the Small Business Commission) are
generally required by the Charter to give proper consideration to and act compatibly with human
rights,12 a ‘tribunal’ is exempt from those obligations except when it is acting in an ‘administrative
capacity’.13
In relation to clause 10, the Statement of Compatibility remarks:
It remains difficult to predict how long the emergency measures will be needed. The Bill extends
these measures for up to six months, until 26 April 2021. This strikes the balance of being fair
for both tenants and landlords during the uncertainty of the COVID‐19 pandemic. It provides
enough time to address the COVID‐19 pandemic whilst not extending the measures, and any
limitation of human rights, beyond the point that is reasonably justifiable. Therefore, where
the Bill temporarily extends emergency measures provided for by the Omnibus Act, I am of the
view that, for the reasons outlined in the Statement of Compatibility for the Omnibus Act, these
reforms are compatible with the Charter.
In its report on the COVID‐19 Omnibus (Emergency Measures) Act 2020, the Committee remarked:14
The Committee notes that the Statement of Compatibility did not specifically address the
provision for rent reduction by VCAT in new sections 540(1)(a), 553(1)(a), 563(1)(a) 573(1)(a)
and 586(1)(a). The Committee observes that the lack of express statutory criteria for ordering

12
13
14

greater than the severe hardship which the other party to the agreement would suffer if the term were
reduced’.
Charter ss. 4(1)(b) & 38(1).
Charter s. 4(1)(j). The Charter does not define ‘tribunal’.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 5 of 2020, p. 40.
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such reductions may have engaged the Charter’s right against deprivation of property
‘otherwise than in accordance with law’.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not:
•

an entity (such as the Small Business Commission), when exercising any power under
regulations made pursuant to clauses 5 and 6 to make binding orders, is required by the Charter
to give proper consideration to and act compatibly with human rights; and

•

clause 10, to the extent that it extends existing ss. 540(1)(a), 553(1)(a), 563(1)(a) 573(1)(a) and
586(1)(a), is compatible with residential landlords’ Charter right not to be deprived of property
other than in accordance with law.

10
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Education and Training Reform Amendment (School
Employment) Bill 2020
Member
Fiona Patten MP
Private Member’s Bill

Introduction Date
Second Reading Date

18 August 2020
2 September 2020

Summary
The Bill amends the Education and Training Reform Act 2006 in relation to the power of school councils
to employ certain staff.


Part 2.2 of the Education and Training Reform Act 2006 makes provision for Government schools
generally. Part 2.315 Divisions 1 to Divisions 8 provide for Government school councils. The Bill
inserts new section 2.3.8(1A) into that Act. It provides that:‐ ‘A school council must not employ
or engage a person to employ or engage another person to perform duties (other than teaching
duties) at a school if those duties involve close and non‐incidental interaction with students on
a regular basis during normal school hours.’



Note the Explanatory memorandum:‐ ‘In preventing a school council from entering into an
agreement with a third party to employ a non‐teaching staff member whose work involves close
and non‐incidental interaction with students, new section 2.3.8(1A) aims to ensure that the staff
member is employed in compliance with the requirements of the Equal Opportunity Act 2010 and
the public sector employment principles in the Public Administration Act 2004.’

The Committee notes the Second Reading Speech:‐ ‘This Bill will prevent Victorian public school
councils from entering into an agreement with a third party provider to employ a non‐teaching staff
member whose work involves close and non‐incidental interaction with students. In other words,
Victorian public schools must employ youth workers – and other similar non‐teaching staff – directly,
rather than through external contractors. This will ensure that the staff member can only be employed
in compliance with the standards established by the Equal Opportunity Act 2010 and Public
Administration Act 2004 – and those standards are clear that they cannot discriminate.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

15

2.3.8 Employment or engagement of teachers and other staff in schools
(1) A school council, in accordance with this Act, may—
(a) employ—
(i) teachers for a fixed period not exceeding one year or on a casual basis; or
(ii) teacher aides; or
(iii) any other staff—
for the purpose of performing its functions and duties;
(b) employ any person to enable the council to do anything it is authorised to do by section 2.3.11 or Division 6.
(2) A school council which employs a person under subsection (1) may do so on behalf of a group of school councils,
and the group of school councils may decide from time to time in a manner determined by agreement amongst
themselves the time which the person is to spend on each school.
(3) Sections 5.10.4 and 5.10.5 and clause 8 of Schedule 6 apply to and in relation to the determination of salaries and
allowances to be paid to and to the terms and conditions of employment of staff employed by school councils as if
those employees were employees of the teaching service.
(The references in section 2.3.8 are as follows. Note 2.3.11 provides for the use of school buildings and grounds for
activities. Note Division 6 provides for preschool programs.)

11
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

12
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Human Tissue Amendment Bill 2020
Member
Portfolio

Hon Jenny Mikakos MP
Health

Introduction Date
Second Reading Date

3 September 2020
4 September 2020

Summary
The Bill amends the Human Tissue Act 1982 (HT Act) to establish a process for authorising the carrying
out of ante‐mortem procedures for the purposes of donating human tissue after death. The Bill:‐


Inserts the definition of ‘ante‐mortem procedure’ as the meaning given by new section 24A into
the HT Act. [4,5] The Committee notes the comments in the Second Reading Speech:‐ ‘Ante‐
mortem procedures are treatments given to a potential organ donor before their death. These
procedures delay the degradation of the organs, which begins to occur upon with the withdrawal
of life support, allowing for the organs, so treated, to remain viable for a period of time, when
the body’s circulation ceases.’



Inserts new Division 1 into the HT Act which sets out ante‐mortem procedures for donations of
tissue after death. New section 24A defines ante‐mortem procedures. New section 24 provides
the designated officer may authorise the carrying out of ante‐mortem procedures in respect of
person: (a) for the purposes of the transplantation of the tissue of that person after death to the
body of a living person or (b) the use of the tissue of that person after death for other therapeutic
purposes or for medical or scientific purposes.



The decision maker of that person must consent to the carrying out of ante‐mortem procedures
under new section 24B. A designated officer for a hospital must not give an authority in respect
of a person where the respiration or the circulation of the blood is being maintained by artificial
means, unless two registered medical practitioners (each of whom has been for a period of not
less than five years, a registered medical practitioner), certify that an examination has been
carried out and that if the artificial respiration is withdrawn, irreversible cessation of all function
of the brain of that person would occur imminently. [5] However, new section 24E also provides
that a designated officer may give an authority in certain other circumstances. [5] (See PCA
comments)

Comments under the PCA
Rights and freedoms – right against bodily trespass – (section 17(a)(i), PCA)
New section 24E sets out further conditions when a designated officer may give an authority under
section 24B. New section 24E is set out: ‐
24E Further conditions of an authority
A designated officer for a hospital may give an authority under section 24B where the
designated officer—
(a) after making such inquiries as are reasonable in the circumstances, is unable to ascertain
the existence or whereabouts of the medical treatment decision maker of the person; and
(b) has no reason to believe that the person had expressed an objection to the carrying out of
ante‐mortem procedures in respect of that person—
(i)

for the purposes of the transplantation of the tissue of that person after death to the
body of a living person; or

(ii) for the use of the tissue of that person after death for other therapeutic purposes or
for medical or scientific purposes.
13

Scrutiny of Acts and Regulations Committee

The designated officer may give an authority under section 24E if after making such inquiries as are
reasonable in the circumstances to ascertain the existence or whereabouts of the medical treatment
decision maker of the person and has no reason to believe that the person had expressed an objection
to the carrying out of ante‐mortem procedures. Note the Statement of Compatibility:‐
‘Where no such decision maker is available, the Bill provides for a designated officer to
authorise the administration of these procedures. After two medical practitioners have
provided written certification in accordance with new section 24D, if the designated officer for
the hospital is unable to ascertain the existence or the whereabouts of the medical treatment
decision maker in respect of a person, the designated officer may authorise ante‐mortem
procedures to be undertaken in respect of that person, pursuant to new section 24E, which
requires the designated officer to have no reason to believe the person had expressed an
objection to such procedures…
Health services have expressed concern about the ability to continue to facilitate donations
following circulatory death, if they cannot lawfully perform the ante‐mortem procedures
required to enhance the likelihood of a successful donation. This would significantly reduce
organ donations in Victoria… The Bill addresses this issue by authorising… in certain
circumstances… designated officers to authorise the procedures. As a result, the Bill in turn
promotes the right to life in the Charter, and the obligation of the State to implement
reasonable measures for the protection of life. The requirement for a designated officer, before
granting authority, to make reasonable enquiries to ascertain the existence of medical
treatment decision maker and to be satisfied that there are no reasons to believe the person
had expressed an objection to such procedures are important safeguards that ensures the Bill
is no less restrictive than necessary.’
The Committee notes the provision engages the rights and freedoms of those individuals whose
respiration and circulation of the blood is being maintained by artificial means but who have not died
and are unable to consent either by themselves or through their medical treatment decision maker as
to the performance of ante‐mortem procedures upon them. The provision gives the ability to the
designated officer to make a decision in respect of the operation of the provisions in challenging
medical circumstances. For example, as the person is most likely unconscious, how long is ‘reasonable’
in particular circumstances for ascertaining the whereabouts of the medical treatment decision maker.
Or for example how does a designated officer come to form a view that the designated officer ‘had no
reason to believe that the person had expressed an objection to the carrying out of ante‐mortem
procedures.’ The operation of the provision gives rise to complex matters as discussed in the statement
of compatibility and the Charter report.
The Committee notes the above and refers to the Charter report.

Charter Issues
Life – Non‐consensual medical treatment – Privacy – Security – Ante‐mortem procedures for the
purposes of post‐mortem tissue donation – Sufficient authority
Summary: The effect of clause 5 may be that consent by the person’s medical treatment decision‐maker
may be sufficient authority to carry out any medical procedure on that person to determine, maintain
or improve viability of tissue for the purposes of the donation of tissue after death. The Committee will
write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 5, inserting a new section 24F, provides:

14
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An authority under section 24B, or a consent under section 24C, is sufficient authority for the
carrying out of ante‐mortem procedures in respect of the person for the purposes of the
donation of tissue after death.
New section 24A provides:
An ante‐mortem procedure is a medical procedure carried out to determine, maintain or
improve the viability of tissue, including—
(a) the administration of medication; and
(b) the taking of blood for testing; and
(c) medical imaging; and
(d) the maintenance of life support.
New sections 24B and 24C each require that an authority or consent be either ‘for the purposes of the
transplantation of the tissue of that person after death to the body of a living person’ or ‘for the use
of the tissue of that person after death for other therapeutic purposes or for medical or scientific
purposes’. Existing s 43 provides that, where ‘a consent or authority given under this Act is sufficient
authority under this Act for that person to carry out that procedure’, ‘that person is not liable to any
other person in respect of anything done or omitted to be done by that first‐mentioned person in the
carrying out of that procedure’, other than negligence in carrying out the procedure.
The Committee also notes ‘an authority under section 24B’ by ‘the designated officer of the hospital’
is subject to two statutory conditions:


new section 24D: ‘where the respiration or the circulation of the blood of the person is being
maintained by artificial means’:
two registered medical practitioners, neither of whom is the designated officer and each of
whom has been for a period of not less than five years a registered medical practitioner, have
each certified in writing—
(a) that the practitioner has carried out a clinical examination of the person while the
respiration or the circulation of the blood of that person was being maintained by
artificial means; and
(b) that, in the practitioner's opinion, at the time of examination, if the artificial means of
maintaining the respiration or the circulation of the blood of the person were withdrawn,
irreversible cessation of all function of the brain of that person would occur imminently.16

16

The Explanatory Memorandum states:
Section 24D specifies the certification that must be received by a designated officer of a hospital before the
designated officer may authorise ante‐mortem procedures to be carried out in respect of a person in accordance
with new section 24B. Two registered medical practitioners, neither of whom is the designated officer of the hospital,
and both of whom must have been registered medical practitioners for 5 years or more, must each certify that—
• the practitioner has carried out a clinical examination of the person while the respiration or
circulation was being maintained by artificial means; and
• that if the artificial means of respiration or circulation were withdrawn, the person would
immediately suffer a complete and irreversible loss of brain function.
The matters that must be certified for the purposes of section 24D are identical to the matters that must be certified
for the purpose of section 26(7)(b).

The Committee notes that new section 24D provides that practitioners must certify that ‘irreversible
cessation of all function of the brain of that person would occur imminently’, not ‘immediately’. Also, the
matters in section 24D are not ‘identical to the matters that must be certified for the purpose of section
26(7)(b). Existing s. 26(7)(b), which relates to post‐mortem donation from a person who has been on life
15
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new section 24E (unless there has been ‘consent to the carrying out of ante‐mortem procedures
in respect of that person under section 24C’17): ‘where the designated officer… after making
such inquiries as are reasonable in the circumstances, is unable to ascertain the existence or
whereabouts of the medical treatment decision maker of the person’, the officer ‘has no reason
to believe that the person had expressed an objection to the carrying out of ante‐mortem
procedures’.

The Committee further notes that ‘a consent under section 24C’ is not subject to these or equivalent
statutory conditions.
The Committee observes that the effect of clause 5 may be that consent by the person’s medical
treatment decision‐maker may be sufficient authority to carry out any medical procedure on that
person to determine maintain or improve viability of tissue for the purpose of donation of tissue
after death, without any further conditions about the person’s imminent death and lack of expressed
objection to carrying out of ante‐mortem procedures.
Charter analysis
The Statement of Compatibility remarks:
New section 24B provides for the administration of ante‐mortem procedures where a person
lacks decision‐making capacity at the relevant time but has a medical treatment decision‐
maker who is available and willing to make decisions on their behalf. New section 24D provides
that two medical practitioners (with prescribed qualifications) must certify in writing that they
have carried out a clinical examination of the person whose respiration or circulation is being
maintained by artificial means, and they hold the opinion that irreversible cessation of all
functions of the brain would occur imminently if such artificial means were withdrawn. The
designated officer for a hospital may then provide an authority for the person’s medical
treatment decision maker to provide consent to the carrying out of the procedures, pursuant
to new sections 24B and 24C.
The Committee notes that a ‘medical treatment decision maker’ is defined as a person who is ‘willing
and able to make medical treatment decisions’,18 not other decisions such as decisions to consent to
ante‐mortem procedures. The Committee observes that the Statement of Compatibility does not
address the terms of new section 24F, specifically the words ‘or a consent under section 24C’.
The Statement of Compatibility remarks:
The Bill provides that the ante‐mortem procedures may be carried out for the purposes of the
transplantation of the tissue of that person after death to the body of a living person, or for the
use of the tissue of that person after death for other therapeutic purposes or for medical or
scientific purposes. It is therefore arguable that ante‐mortem procedures do not fall within the
definition of ‘medical treatment’ under section 3(1) of the MTPD Act as the listed types of
treatment are to be for ‘the purposes of diagnosing a physical or mental condition, preventing
disease, restoring or replacing bodily function in the face of disease or injury or improving
comfort and quality of life’. However, Charter rights are to be interpreted broadly and the
meaning of the word ‘treatment’ under the Charter may be broader than under the MTPD Act.
support, requires certification that ‘irreversible cessation of all function of the brain of the person had
already occurred.’
17
18

16

New section 24B(2).
Clause 4, amending existing s. 3(1) (‘medical treatment decision maker’); Medical Treatment Planning and
Decisions Act 2016, ss. 3(1) (‘medical treatment decision’, ‘medical treatment decision maker’) & 55
(referring to various categories of person who are ‘reasonably available and willing and able to make the
medical treatment decision’).
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Further, if the procedures are being undertaken for medical or scientific purposes, they would
likely fall within the scope of ‘medical or scientific experimentation or treatment’ within the
meaning of section 10(c) of the Charter.
Ante‐mortem procedures are likely to constitute a medium level of interference with bodily
integrity. Examples of ante‐mortem procedures include the taking of blood for serology testing
and tissue typing to determine there are no contradictions preventing organ suitability;
administration of antibiotics, medication to control blood pressure, or anticoagulant
medication; undertaking a bronchoscopy (an internal investigation of the lungs by means of an
optical instrument); delaying withdrawal of cardiorespiratory support where clinically futile, so
as to facilitate organ removal and transplantation; and cannulation of femoral vessels (the
process of putting a small tube in a large blood vessel in the upper leg) to facilitate infusion of
preservation solution once death has occurred. The acts are less invasive than the actual
donation of tissue or organs, and do not cause any harm to a person’s body.
The Committee notes that the definition of ‘ante‐mortem procedures’ in new section 24A is not limited
either to the examples listed in the Statement of Compatibility or to procedures that ‘do not cause any
harm to a person’s body’. The Committee observes that clause 5 may engage the person’s Charter
rights to life and security,19 to the extent that a medical procedure to determine, maintain or improve
the viability of tissue for the purposes of donation of tissue after death may increase the risk of pain,
harm or earlier death.20
The Statement of Compatibility remarks:
Where a person has appointed a medical treatment decision maker, the decision maker has
been authorised by the person to make decisions on their behalf. It is anticipated that a person
would communicate the fact that they have consented to organ donation to the decision
maker. The medical treatment decision maker would then know to give consent to any ante‐
mortem procedures in order to give full effect to the person’s wish to donate. In other
circumstances, such as where a family member is taken to be the medical treatment decision
maker or a hospital’s designated officer authorises the procedures in the absence of consent
from a medical treatment decision maker, the Bill may be considered to interfere with a
person’s right to full, free and informed consent under section 10(c). Ante‐mortem procedures
falling outside the scope of section 10(c) may still constitute an interference with the right to
bodily privacy under section 13(a). In my view, however, any interference with respect to the
right not to be subjected to medical treatment without consent in section 10(c) is justified under
section 7(2) of the Charter and, with respect to the right to privacy in section 13(a), is neither
unlawful nor arbitrary.
The Committee notes that ‘medical treatment’,21 ‘ante‐mortem procedures’22 and ‘organ donation’23
may be distinct procedures and that consent to one procedure may not imply consent to the other
procedures. For example, a person’s willingness to let a particular individual make decisions about
what procedures should or should not be taken in response to various medical conditions does not
necessarily imply a willingness to let that individual make decisions that facilitate post‐death organ
19
20

21
22
23

Charter ss. 9(1) and 21(1).
See NSW Health, Discussion Paper: The use of ante mortem (before death) interventions for organ donation
in NSW, December 2016, available at <https://www.health.nsw.gov.au/legislation/Documents/discussion‐
paper‐organ‐donation.pdf>, at pp. 16‐17: ‘There are concerns about risk of harm to patients associated with
ante mortem interventions. These include hastening death; increasing suffering of the dying patient; and
causing distress to the families of donors either in the event that additional treatments are provided, or
because treatments are being administered which are not for the direct benefit of the potential donor.’
See Medical Treatment Planning and Decisions Act 2016, s. 3(1) (‘medical treatment’).
New section 24A.
Human Tissue Act 1982, Part IV.
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donations. Likewise, a person’s communication of consent to post‐death organ donation does not
necessarily imply a willingness to be injected with anti‐coagulants or have life support maintained
purely for that purpose. Accordingly, even where that person’s appointed ‘medical treatment’
decision‐maker consents to an ante‐mortem procedure or knows that the person has communicated
consent to ‘organ donation’, the Committee observes that clause 5 may engage a person’s Charter
rights against being subjected to medical treatment without full, free and informed consent and
against having privacy unlawfully or arbitrarily interfered with.24
The Statement of Compatibility remarks:
There is no legal mechanism by which a person who has given consent to organ donation can
consent to ante‐mortem procedures. Health services have expressed concern about the ability
to continue to facilitate donations following circulatory death, if they cannot lawfully perform
the ante‐mortem procedures required to enhance the likelihood of a successful donation. This
would significantly reduce organ donations in Victoria, which in turn, would result in serious
negative health outcomes such as prolonging disease, disability or impairment in a person, or
potentially leading to the death of a person, in circumstances where such conditions could have
treated or prevented through the availability of organ donation. The Bill addresses this issue by
authorising medical treatment decision makers to consent to ante‐mortem decision makers on
behalf of a person and, in certain circumstances, provides for designated officers to authorise
the procedures. As a result, the Bill in turn promotes the right to life in the Charter, and the
obligation of the State to implement reasonable measures for the protection of life. The
requirement for a designated officer, before granting authority, to make reasonable enquiries
to ascertain the existence of a medical treatment decision maker and to be satisfied that there
are no reasons to believe the person had expressed an objection to such procedures, are
important safeguards that ensures the Bill is no less restrictive than necessary. Accordingly, I
consider the Bill to be compatible with the Charter rights to privacy and to not to be subject to
medical treatment without consent.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of:
•

new section 24F’s words ‘or a consent under section 24C’ with the Charter’s rights against being
subjected to medical treatment without full, free and informed consent and against having
privacy unlawfully or arbitrarily interfered with

•

clause 5 with the Charter’s rights to life and security.

The Committee will write to the Minister seeking further information as to the use of the words
‘immediately’ in the Explanatory Memorandum in respect of new section 24D and ‘imminently’ in
the text of new section 24D.

24
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Charter ss. 10(c) and 13(a).
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Public Health and Wellbeing Amendment (State of Emergency
Extension and Other Matters) Act 2020
Member
Portfolio

Hon Jenny Mikakos MP
Health

Introduction Date
Second Reading Date
Royal Assent

1 September 2020
1 September 2020
8 September 2020

Summary
Note: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The Bill as introduced amends the Public Health and Wellbeing Act 2008: ‐


To lengthen the total period for which a state of emergency declaration may continue in force
from 6 months to 12 months;



To alter the circumstances in which the Chief Health Officer may authorise authorised officers
to exercise certain powers;



To clarify the power of the Chief Health Officer in respect of directions;



To clarify the application of the definition of ‘serious risk to public health’ for purposes relating
to emergency declarations and the exercise of certain powers.



To enhance reporting requirements when a state of emergency declaration in respect of the
COVID‐19 pandemic is extended beyond 6 months

Introduction – History – Background to the Public Health and Wellbeing Act 2008 (the PHW Act)
The following information is provided to the Parliament for its assistance in considering the PHW Act
and amendments made to it. By way of background the Committee notes the existing powers in
respect of declared emergencies were introduced in 2008 when the PHW Act commenced. The
statutory position25 of the Chief Health Officer was recognised for the first time. The then Minister for
Health, the Honourable Daniel Andrews MP said in the Second Reading Speech: ‐
‘The stated purpose of the Bill is to enact a new legislative scheme which promotes and protects
public health and wellbeing in Victoria… The chief health officer is being recognised for the first
time as a statutory position that exercises a range of powers, particularly with regard to the
control of infectious diseases… Part 10 provides for powers for the chief health officer to
respond to risks to public health. These are the powers used to deal with the investigation and
management of the most common risks to public health, such as outbreaks of salmonella and
gastroenteritis. However, they have been made flexible enough to deal with other less common
risks as they arise. Part 10 also provides for the declaration of a public health emergency by the
Minister for Health. An emergency will only be declared after consultation with the relevant
authorities under the Emergency Management Act. Should that consultation determine that
action is more appropriately taken under the Emergency Management Act, the minister would
not declare an emergency under these provisions. Whilst it is hoped that such an emergency
will not often arise, it is essential that Victoria has the appropriate planning and legal
framework to address these risks…’

25

Parliamentary Debates, Legislative Assembly, 8 May 2008, p. 1733.
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The Committee considered the breadth of the emergency powers in its report26 on the PHW Bill when
it was introduced in 2008. It made the following comment: ‐
‘[200]. Prescribes the emergency powers that may be exercised in an emergency and
requirements regarding the exercise of emergency powers.
These powers enable authorised officers to detain persons in the emergency area, restrict the
movement of persons within the emergency area, prevent persons from entering the
emergency area and give any direction reasonably necessary to protect public health…
The Committee notes the provisions in sections 190 and 200 respectively allow for detention of
persons at particular premises in specified circumstances involving risks to public health.
Section 190 allows for up to 12 hours detention upon direction by the Chief Health Officer and
section 200 allows for longer periods where a state of emergency has been declared under
section 198. The Committee also observes that in respect to detention in the latter case section
204 provides for compensation where powers are exercised on insufficient grounds.
The Committee observes that the provisions are exercised by executive authority without
judicial involvement. Instances of such detention are of particular concern to the Committee in
respect to the scrutiny of provisions under both the ‘rights and freedoms’ and Charter rights
terms of reference. The Committee observes that there may be man[sic] special circumstances
where preventative detention may be necessary. The Committee’s concern is to ensure that the
detention is justifiable having regard to well defined clear public policy and that the measure
is not punitive in character and is no more intrusive to liberty of the person and freedom of
movement as is warranted in all the circumstances.
In this respect the Committee observes these extracts from judgments in two High Court cases.
It is accepted that in some circumstances, it is valid to confer powers on both non‐judicial and
judicial bodies to authorise detention, for example, in cases of infectious disease or mental
illness. These categories are not closed. (Per Callinan and Heydon JJ in Fardon v Attorney‐
General (Qld) (2004) 78 ALJR 1519 at 1561 at [214]).
‘The question whether a power to detain persons or to take them into custody is to be
characterised as punitive in nature… depends upon whether those activities are
reasonably capable of being seen as necessary for a legitimate non‐punitive objective. The
categories of non‐punitive, involuntary detention are not closed’. (Per Gummow J in Kruger
v The Commonwealth (1997) 190 CLR 1 at 162).
The question whether the preventative detention measures in section 190 and 200 are
justifiable and proportionate to achieve a non‐punitive objective is a question for Parliament’s
consideration……
Charter report
People in an area where a state of emergency has been declared
The Committee additionally notes that clause 199 authorises the Chief Health Officer, where a
state of emergency has been declared, to authorise authorised officers to exercise public health
powers (a variety of actions to reduce a risk to public health at a premises) or emergency
powers (a variety of actions to control the movement of persons in and out of an emergency
area.) The Committee considers that clause 199 engages the Charter rights of people in an
emergency area to movement, privacy, association, property, liberty and security.
The Statement of Compatibility remarks:
The purpose of the limitation is to control the movement of persons during a state of
emergency which may help to contain the emergency. It may be necessary to exercise this
26
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Scrutiny of Acts and Regulations Committee, Alert Digest No 6 of 2008, 27 May 2008.

Alert Digest No. 8 of 2020

power, for example, if there was an outbreak in a geographically confined area of a highly
infectious disease that caused unusually severe illness in order to slow the spread of the
disease.
The Committee observes that confining people in an area where there is an outbreak of a highly
infectious disease may increase the risk that those people will be exposed to that disease.
The Committee considers that the compatibility of clauses 113, 117, 133, 137, 156 & 199 with
the Charter may depend on whether or not they satisfy the test in Charter s. 7(2) that they are
‘such reasonable limits as can be demonstrably justified in a free and democratic society based
on human dignity, equality and freedom’ and, in particular, whether or not there is ‘any less
restrictive means reasonably available to achieve’ the purpose of preventing serious risks to
health.
The Committee refers to Parliament for its consideration the question of whether or not clauses
113, 117, 133, 137, 156 & 199 are the least restrictive means reasonably available to achieve
the purpose of preventing serious risks to health.’
Existing legislative provisions
Declaration of a state of emergency
Division 3 of Part 10 of the PHW Act provides for emergency powers. Section 198 provides for the
declaration of a state of emergency by the Minister arising out of any circumstances causing a serious
risk to public health.27 A ‘serious risk to public health’ is defined in section 3: ‐
serious risk to public health means a material risk that substantial injury or prejudice to the
health of human beings has or may occur having regard to—
(a) the number of persons likely to be affected;

27

See section 198 of the Public Health and Wellbeing Act 2008 –
198 Declaration of a state of emergency
(1) The Minister may, on the advice of the Chief Health Officer and after consultation with the Minister and the
Emergency Management Commissioner under the Emergency Management Act 2013, declare a state of
emergency arising out of any circumstances causing a serious risk to public health.
(2) Subject to subsection (3), the Minister may at any time revoke or vary a declaration under this section.
(3) The Minister must consult with the Minister and the Emergency Management Commissioner under the
Emergency Management Act 2013 before varying a declaration under this section to extend the emergency area.
(4) Immediately upon the making, revocation or variation of a declaration under this section, a state of emergency
exists, ceases to exist or exists as so varied for the purposes of this Part.
(5) As soon as practicable after the making, revocation or variation of a declaration under this section, the Minister
must cause notice of the making, revocation or variation of the declaration to be— (a) broadcast from a
broadcasting station in Victoria; and (b) in the case of the making or variation of a declaration, published with a
copy of the declaration in the Government Gazette; and (c) in the case of the revocation of a declaration,
published in the Government Gazette.
(6) Production of a Government Gazette purporting to contain— (a) notice of the making, revocation or variation of
a declaration under this section is evidence of that making, revocation or variation; and (b) a copy of the
declaration under this section is evidence of the terms of the declaration.
(7) A declaration under this section— (a) must specify the emergency area in which the state of emergency exists
being throughout Victoria or in specified areas of Victoria; (b) continues in force for the period not exceeding 4
weeks specified in the declaration; (c) may be extended by another declaration for further periods not exceeding
4 weeks but the total period that the declaration continues in force cannot exceed 6 months.
(8) If a state of emergency is declared under this section, the Minister must report on the state of the emergency and
the public health risk powers and emergency powers exercised to both Houses of Parliament— (a) if Parliament
is then sitting, as soon as practicable after the declaration is made or varied; and (b) if Parliament is not then
sitting, as soon as practicable after the next meeting of the Parliament.
(9) A declaration under this section does not derogate from or limit any provisions relating to the declaration of an
emergency under any other Act.
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(b) the location, immediacy and seriousness of the threat to the health of persons;
(c) the nature, scale and effects of the harm, illness or injury that may develop;
(d) the availability and effectiveness of any precaution, safeguard, treatment or other
measure to eliminate or reduce the risk to the health of human beings;
A declaration: ‐
(a) Must specify the emergency area in which the state of emergency exists being throughout
Victoria or in specified areas of Victoria;
(b) Continues in force for the period not exceeding 4 weeks specified in the declaration;
(c) May be extended by another declaration for further periods but not exceeding 4 weeks but
the total period that the declaration continues in force cannot exceed 6 months.
The making of a declaration must be broadcast and published in the Government Gazette.28 Section
198(8) requires the Minister to report to both Houses of Parliament on the State of Emergency, the
public health risk powers29 and emergency powers exercised.30 In that regard four reports have been
tabled in the Parliament. Legislative amendment is required to continue the operation of a declaration
beyond a period of 6 months.31
In passing the Committee also notes Schedule 3 of the Subordinate Legislation (Legislative Instruments)
2011 (the Regulations) lists legislative instruments made under 126 Acts of Parliament which are
exempt from the operation of various provisions of the Subordinate Legislation Act 1994 (SL Act).
Section 7 of the Regulations provides that for the purposes of section 4A(1)(c) of the Act, a legislative
instrument is exempt from the operation of provisions of the Act.32 Schedule 3 clause 89.5 of the
Subordinate Legislation (Legislative Instruments) 2011 (the Regulations) specifically lists a declaration
made under section 198(1) of the PHW Act as an exempt legislative instrument. Accordingly pursuant
to sections 4 and 7 of the Regulations a declaration in force until 11:59 on 13 September 2020 is
exempt from the operation of the provisions of the SL Act. By reason of Schedule 3, clause 89.5 of the
Regulations the Committee cannot report on a declaration.

28
29
30

31
32
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See section 198(5) of the Public Health and Wellbeing Act 2008.
See section 190 – Public health risk powers – see also definition in section 3.
See section 198(8) of the Public Health and Wellbeing Act 2008. In that regard, the Minister for the Coordination of
Health and Human Services: COVID‐19, the Hon. Jenny Mikakos MLC has tabled four reports in the Parliament.
(Report to Parliament on the Declaration of a State of Emergency under section 198(8) of the Public Health and
Wellbeing Act 2008 on 17 March 2020) <https://www.parliament.vic.gov.au/assembly/tabled‐documents/search‐
tabled‐documents‐database/details/3/9494>
(Report to Parliament on the Extension of the Declaration of a State of Emergency under section 198(8) of the Public
Health and Wellbeing Act 2008 tabled on 23 April 2020) <https://www.parliament.vic.gov.au/assembly/tabled‐
documents/search‐tabled‐documents‐database/details/3/9505>
(Report to Parliament on the Extension of the Declaration of a State of Emergency under section 198(8) of the Public
Health and Wellbeing Act 2008 tabled on 2 June 2020) <https://www.parliament.vic.gov.au/assembly/tabled‐
documents/search‐tabled‐documents‐database/details/3/9571>
(Report to Parliament on the Extension of the Declaration of a State of Emergency under section 198(8) of the Public
Health and Wellbeing Act 2008 tabled on 18 August 2020) <https://www.parliament.vic.gov.au/council/tabled‐
documents/search‐tabled‐documents/details/3/9709>
See section 198(7) of the Public Health and Wellbeing Act 2008.
See section 7 of the Subordinate Legislation (Legislative Instruments) Regulations 2011. For the purposes of section
4A(1)(c) of the Act, a legislative instrument specified in an item in Schedule 3 is exempt from the operation of the
following provisions of the Act ‐
(a) Part 2A: (preparation of legislative instruments)
(b) Part 5A (scrutiny, suspension and disallowance of legislative instruments)
(c) Section 16B (legislative instruments and related documents to be laid before Parliament)
(d) Section 16C (legislative instruments and accompanying documents to be sent to Scrutiny Committee
(e) Section 16E (compliance with this Part and requirements of authorising Act – publication in Government Gazette)
(f) Section 16F (instrument maker to ensure consolidated version of legislative instrument is available)
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Exercise of broad powers – instrument – directions – restrictions
Section 199 authorises the exercise of certain broad powers by the Chief Health Officer once a state of
emergency is declared and the Chief Health Officer believes it is necessary to grant an authorisation to
eliminate or reduce a serious risk to public health.33 The Chief Health Officer may for the purpose of
eliminating or reducing the serious risk to public health authorise authorised officers appointed by the
Secretary to exercise any of the public health risk powers34 and emergency powers.35
Section 200 sets out the extensive emergency powers which may be exercised by authorised officers.36
The emergency powers are: ‐


Detain any person or group of persons in the emergency area for the period reasonably
necessary to eliminate or reduce a serious risk to public health;



Restrict the movement of any person or group of persons within the emergency area;



Prevent any person or group of persons from entering the emergency area;



Give any other direction that the authorised officer considers is reasonably necessary to protect
public health.

Section 203 sets out the penalties37 for refusal or failure to comply with a direction given in the exercise
of a power under an authorisation given under section 199.
Declaration of a state of emergency in Victoria – 16 March 2020
Section 198 of the PHW Act provides for the declaration of a state of emergency by the Minister.38 On
16 March pursuant to section 198(1) of the PHW Act, the Minister for the Coordination of Health and
Human Services: COVID‐19, the Hon. Jenny Mikakos MLC on the advice of the Chief Health Officer
made a declaration of a State of Emergency throughout the State of Victoria arising out of the serious
risk to public health in Victoria from Novel Coronavirus (2019—nCoV)(Declaration)(‘the Declaration’).
Section 198(7)(a) to (c) provides that a declaration must specify the emergency area in which the state
of emergency exists being throughout Victoria or in specified areas of Victoria. The Declaration was
extended under section 198(7)(c) of that Act on 12 April 2020, 11 May 2020, 31 May 2020, 21 June
2020, 18 August and 13 September and remains in force until 11:59 pm on 11 October 2020.
Instruments – Directions – made by the Chief Health Officer – from 16 March 2020
A number of instruments have been issued by the Chief Health Officer pursuant to various provisions
of the PHW Act. This includes instruments made pursuant to sections 199(2)(a) and 200(1)(b)(d). The
instruments are commonly described on the website of the Department of Health and Human Services
as ‘directions’ or alternately ‘restrictions’ (collectively known as Directions). The Directions have been
published on the website of the Department of Health and Human Services39 and included in the four
reports tabled in Parliament referred to earlier.

33
34
35
36
37

38
39

See section 199 of the Public Health and Wellbeing Act 2008.
See section 190 of the Public Health and Wellbeing Act 2008.
See section 199(2) of the Public Health and Wellbeing Act 2008.
See section 200 of the Public Health and Wellbeing Act 2008.
On‐the‐spot fines are up to $1,652 for individuals and $9,913 for businesses.
Penalties under section 203 can be found at <https://www.dhhs.vic.gov.au/sites/default/files/documents/
201907/2019‐2020%20fines%20and%20penalties%20for%20Public%20Health%20and%20Wellbeing%20Act
%202008%20and%20Public%20Health%20and%20Wellbeing%20Regulations%202009.docx>
See section 198 of the Public Health and Wellbeing Act 2008.
<https://www.dhhs.vic.gov.au/victorias‐restriction‐levels‐covid‐19>
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The Committee observes that section 199 of the PHW Act gives the Chief Health Officer extensive
emergency powers to regulate by instructions and directions many aspects of daily life in respect of
persons subject to an order necessary to eliminate or reduce a serious risk to public health.
Since the commencement of the Declaration in Victoria the Directions have included orders that
include but are not limited to40:‐


require Victorians to 'stay at home' unless they have a permitted reason for leaving their home;



impose time and distance limits on Victorians leaving their home, and require the wearing of
'face coverings';



prevent certain public gatherings;



prevent participation in certain recreational activities or use of certain public facilities;



close certain businesses and prevent other businesses from operating in certain ways;



require businesses and other workplaces to comply with various cleaning, signage, record‐
keeping and other requirements;



implement 'permit schemes' in order for people to attend workplaces and access childcare;



require people who have been diagnosed with the virus, or have come into 'close contact' with
such a person, to self‐isolate or self‐quarantine;



require people who returning from overseas to be temporarily detained in a quarantine facility;



require people in high risk premises to be temporarily detained in those premises or a
quarantine facility; and



place restrictions on the circumstances in which people can visit hospitals and other types of
care facilities.

The Committee notes the Directions have significantly limited and restricted traditional common law
rights of freedom of movement and association41 and also recognised Charter rights including freedom
of movement, freedom of association, freedom of assembly for the purposes of eliminating or reducing
a serious risk to public health. (See PCA comments)

Comments under the PCA
Amendments to the PHW Act
Trespass – rights and freedoms – (section 17(a)(i), PCA)
New definition of ‘community transmission’
The Bill inserts a new definition of ‘community transmission’42 in relation to COVID‐19 into section 3
of the PHW Act. [3] ‘Serious risk to public health’43 is currently defined in section 3(3) of the PHW Act.

40
41

42

43
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Parliamentary Debates, Legislative Council, 1 September 2020, p. 2449.
<https://www.alrc.gov.au/publication/traditional‐rights‐and‐freedoms‐encroachments‐by‐commonwealth‐laws‐alrc‐
interim‐report‐127/6‐freedom‐of‐movement/the‐common‐law‐5/>
‘Community transmission, in relation to COVID‐19 means transmission of COVID‐19 to one or more persons from an
infected person or other source, in circumstances where the infected person or other source has not been identified.’
serious risk to public health means a material risk that substantial injury or prejudice to the health of human beings
has or may occur having regard to—
(a) the number of persons likely to be affected;
(b) the location, immediacy and seriousness of the threat to the health of persons;
(c) the nature, scale and effects of the harm, illness or injury that may develop;
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The Bill also inserts new subsection (4) to further specify circumstances that may give rise to a serious
risk to public health for the purposes of determining a state of emergency may be declared and when
public health risk and emergency powers may be exercised under Division 3 of Part 10 with respect to
COVID‐19. [3] New subsection (4) provides ‘(4) Without limiting the definition of serious risk to public
health in subsection (1), for the purposes of Division 3 of Part 10 COVID‐19 may pose a material risk of
substantial injury or prejudice to health of human beings even when the rate of community
transmissions of COVID‐19 in Victoria is low or there have been no cases of COVID‐19 in Victoria for a
period of time.’
The Committee notes the Second Reading Speech:‐
‘The nature of COVID‐19 means that even where there are low numbers of COVID‐19 cases in
Victoria, there continues to be a risk of outbreaks in the community. Recent events have
demonstrated that large outbreaks of COVID‐19 can result from small numbers or even a single
case.
It is important that the public health risk powers and emergency powers, including the power
to issue directions restricting or prohibiting specified activities, can be exercised by the Chief
Health Officer, or authorised officers, even where there are low numbers or even no new cases
of COVID‐19.
The Bill will clarify that these types of public health directions can continue to be made, and
public health risk powers and emergency powers can continue to be exercised, in Victoria in
response to a serious risk to public health even when the rate of community transmission of
COVID‐19 is low or there have been no new cases of COVID‐19 for a period of time.’
Clarification of the Chief Health Officer’s powers
Existing Division 2 of Part 3 of the PHW Act makes provision generally for the appointment of the Chief
Health Officer. Section 20(1) provides that subject to the Public Administration Act 2004 there is to be
appointed by the Secretary, a Chief Health Officer who is a registered medical practitioner. Section
20(3) provides that for the purposes of the PHW Act, the Chief Health Officer has and may exercise all
the powers conferred on an authorised officer by that Act. Section 3044 provides for the appointment

44

(d) the availability and effectiveness of any precaution, safeguard, treatment or other measure to eliminate or
reduce the risk to the health of human beings;
Section 30 of the Public Health and Wellbeing Act 2008:
30 Secretary may appoint authorised officers
(1) The Secretary by instrument may appoint a person employed under Part 3 of the Public Administration Act 2004 to
be an authorised officer for the purposes of this Act.
(2) The Secretary must not appoint a person to be an authorised officer under this section unless the Secretary is
satisfied that the person is suitably qualified or trained to be an authorised officer for the purposes of this Act.
(3) An appointment of a person to be an authorised officer may—
(a) specify the functions, duties or powers under this Act or the regulations to which it relates; and
(b) be made subject to any conditions that the Secretary considers to be appropriate.
(4) The Secretary must issue an identity card to each authorised officer appointed by the Secretary.
(5) An identity card issued to an authorised officer under this section must—
(a) contain a photograph of the authorised officer; and
(b) contain the signature of the authorised officer; and
(c) be signed by the Secretary.
(6) The Secretary may give a direction to an authorised officer appointed by the Secretary in relation to the
performance of the authorised officer's functions or duties or the exercise of the authorised officer's powers under
this Act or the regulations.
(7) A direction given under subsection (6) may—
(a) be of a general nature; or
(b) specify that the direction relates to a specific matter or specified class of matter.
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of authorised officers. The Secretary must not appoint a person to be an authorised officer unless the
Secretary is satisfied that the person is suitably qualified or trained.
The Bill inserts new section 20A to clarify that the Chief Health Officer may personally exercise public
health powers under section 189(a)45 and any of the public health risk powers and emergency powers
under section 199(2)(a)46 if the Chief Health Officer has been appointed as an authorised officer under
section 30. [4] The Committee notes the Second Reading Speech:‐ ‘The Bill will also clarify the power
of the Chief Health Officer to exercise powers under the Public Health and Wellbeing Act. The Bill will
clarify that the Chief Health Officer, as an authorised officer, can personally sign and issue directions in
exercising public health risk powers or emergency powers under the Public Health and Wellbeing Act.’
Lengthen the total period for which a state of emergency in respect of the COVID‐19 pandemic may
continue in force from 6 months to 12 months
The Bill amends section 198(7)(c) to extend the period that a state of emergency declaration may
continue in force from 6 months to 12 months. [5] New subsections (8A) and (8B) insert new reporting
requirements if a state of emergency declaration relating to the COVID‐19 is extended beyond 6
months. During the period of the extension the Minister must report to the Parliament on the reasons
for the extension, the public health risk powers and emergency powers exercised and include in the
report a copy of the advice of the Chief Health Officer.
The effect of the extension of a state of emergency is that Directions may continue to operate pursuant
to the circumstances set out in section 3(4) (as set out above) during that period.
The Committee notes that the Directions are made under existing provisions of the PHW Act. Whilst
the lengthening of the total period extension of the state of emergency for to up to a period of 12
months is a technical amendment in one sense, the consequential imposition of Directions made under
the existing provisions of the PHW Act in relation to a variety of settings for either a shorter or longer
period of time up to a period of 12 months in total may significantly impact the traditional common
law rights of freedom of movement and association.
The Committee also notes the amended definition in new section 3(4) lowers the threshold in relation
to the imposition of Directions in circumstances where the rate of community transmission of COVID‐
19 in Victoria is low or there are no new cases of COVID‐19 for a period of time up to 12 months. The
Directions may therefore significantly impact people in a number of settings including the home,
business, school, retail, community, religious and other gatherings by restricting common law
freedoms to move and associate freely and engage the terms of reference set out in section 17(a)(i) of
the PCA.

45

46
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Section 189(a) – If the Chief Health Officer believes that it is necessary to do so to investigate, eliminate or reduce a risk
to public health, the Chief Health Officer may authorise‐ (a) authorised officers appointed by the Secretary to exercise
any of the public health risk powers.
Section 199 of the Public Health and Wellbeing Act 2008:
199 Chief Health Officer may authorise exercise of certain powers
(1) This section applies if—
(a) a state of emergency exists under section 198; and
(b) the Chief Health Officer believes that it is necessary to grant an authorisation under this section to eliminate or
reduce a serious risk to public health.
(2) If this section applies, the Chief Health Officer may, for the purpose of eliminating or reducing the serious risk to
public health, authorise—
(a) authorised officers appointed by the Secretary to exercise any of the public health risk powers and emergency
powers; and
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The Committee refers to its previous comments47:‐
‘It is accepted that in some circumstances, it is valid to confer powers on both non‐judicial and
judicial bodies to authorise detention, for example, in cases of infectious disease or mental
illness. These categories are not closed. (Per Callinan and Heydon JJ in Fardon v Attorney‐
General (Qld) (2004) 78 ALJR 1519 at 1561 at [214]).
‘The question whether a power to detain persons or to take them into custody is to be
characterised as punitive in nature… depends upon whether those activities are
reasonably capable of being seen as necessary for a legitimate non‐punitive objective. The
categories of non‐punitive, involuntary detention are not closed’. (Per Gummow J in Kruger
v The Commonwealth (1997) 190 CLR 1 at 162).’
The Committee notes the proposed extension to the declaration of a state of emergency applies to
existing prescribed powers in sections 198‐200. The Committee observes that the Directions
collectively have limited and restricted individual freedom of movement for Victorians for varying
periods of time to regulate many aspects of daily life. The Committee also observes that the
Directions have been made for the public purpose of managing the COVID‐19 pandemic and serious
risk to health in a state of emergency. The Committee notes the new reporting requirements. The
Committee refers the matter to the Parliament for its consideration.
Make rights, freedoms or obligations dependent on non‐reviewable administrative decisions (section
17(a)(iii), PCA) – insufficiently subjects the exercise of legislative power to parliamentary scrutiny
(section 17(a)(vii), PCA)
The Directions – oversight
The Committee makes the following further observations in relation to the Directions.
Section 25A(1)(c) of the Subordinate Legislation Act 1994 (the SL Act) sets out the Committee’s power
of review in respect of legislative instruments. It provides: ‐
The Scrutiny Committee may report to each House of the Parliament if the Scrutiny Committee
considers that any legislative instrument laid before Parliament (emphasis added) …is
incompatible with the human rights set out in the Charter of Human Rights and Responsibilities
The Committee may report in respect of legislative instruments which are laid before Parliament.
Accordingly, if a legislative instrument is not laid before Parliament, the Committee has no power of
review pursuant to section 25A(1)(c) of the SL Act.48 Section 3 of the SL Act defines ‘legislative
instrument’.49 Section 3(2)50 provides further guidance as to those instruments which may be
considered of a purely administrative character. The Premier’s Guidelines51 also provide additional
assistance in relation to the threshold decision as to whether an instrument is of a legislative or
administrative character. The Committee expresses no view as to whether the Directions ultimately
may be characterised as either legislative or administrative instruments. Ultimately, ‘responsibility for
decisions about statutory rules and legislative instruments lies with the responsible Minister’.52 The

47
48

49
50
51

52

See fn. 26.
Section 27 of the Subordinate Legislation Act 1994: ‘The Scrutiny Committee may advise the Minister about any matter
relating to the administration or operation of this Act including (a) the making of regulations under section 4(1) and
4A(1).’
See Section 3 of the Subordinate Legislation Act 1994.
See Section 3(2) of the Subordinate Legislation Act 1994.
<https://www.vic.gov.au/sites/default/files/2020‐01/Subordinate‐Legislation‐Act‐1994‐Guidelines‐2020.pdf>
(see pp. 1‐14)
Ibid, page 4.
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Committee’s role is to report on legislative instruments laid before Parliament and sent to it in
accordance with the SL Act.
The provisions of the PHW Act confer substantive and significant powers on the Chief Health Officer
to make directions. The Directions are made under existing provisions of the PHW Act. The Directions
are instruments made by the Chief Health Officer authorised by the Executive, the Declaration and by
sections 199 and 200 of the PHW Act. (The Committee notes there is no definition of ‘directions’ in
section 3 of the PHW Act.)
The Committee refers to its earlier comments and observes that the Directions collectively have limited
and restricted individual freedom of movement for Victorians for varying periods of time to regulate
many aspects of daily life for the public purpose of managing the COVID‐19 pandemic. The Committee
also notes that penalties and fines including a jail sentence may be imposed for a breach of the
Directions.
The Committee notes that the Directions are made for the purposes of managing the COVID‐19
pandemic but may not be reviewable and therefore engage the terms of reference under section
17(a)(viii) of the PCA. In that regard the Committee notes that judicial review53 which provides
oversight of executive action may be available. However ‘it is widely recognised that the right to judicial
review is not absolute. Judicial review is available to test the legality of a decision, and not its merits‐
the court are not authorised to ask whether a decision was a ‘good decision’.54 It only asks whether the
decision has been properly made, in accordance with the law.’
The Committee notes that the Directions are made for the public purposes of managing the COVID‐
19 pandemic and serious risk to public health in a state of emergency. The Committee will write to
the Minister seeking further information in relation to the oversight and review mechanisms
available in respect of the Directions.
Chief Health Officer’s authorised powers
Pursuant to section 199(1)(b) the Chief Health Officer may authorise authorised officers to exercise
public health risk powers and emergency powers to eliminate or reduce a serious risk to the public
health. [7] The amendments made to the Act change and lower the threshold in the exercise of those
powers from a belief that it is ‘necessary’ to do so to a belief that is ‘reasonably necessary’ to do so.
Note the Statement of Compatibility:‐ ‘Second, the Bill inserts the word 'reasonably' into section
199(1)(b) of the Act. Once the Act is amended, the CHO will be able to authorise authorised officers to
exercise any of the public health risk powers and emergency powers if the CHO believes that it is
reasonably necessary to grant the authorisation to eliminate or reduce a serious risk to public health…’
The Committee notes the changes and lowering of the threshold in the belief required of the Chief
Health Officer’s when authorising authorised officers to exercise public health risk and emergency
powers. The Committee notes that the powers can only be exercised for the purposes of eliminating
or reducing a serious risk to the public. The Committee refers the matter to Parliament for its
consideration.

53

54
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Church of Scientology v Woodward (1982) 154 CLR 25.70 per Brennan J ‘Judicial review is neither more nor less than
the enforcement of the rule of law over executive action: it is the means by which executive action is prevented from
exceeding the powers and functions assigned to the executive by law and the interests of the individual are protected
accordingly.’
Traditional Rights and Freedoms—Encroachments by Commonwealth Laws (ALRC Report 129), 15. Judicial Review, page
415, para 15.10.
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Other matters
The Bill inserts new section 200(10) into the PHW Act. It provides that if the Chief Health Officer directs
the detention of a person under section 200(1)(a), the Chief Health Officer must provide to the Minister
the same notice that an authorised officer would be required to provide to the Chief Health Officer
under section 200(7). [7] The Committee notes the Explanatory memorandum:‐ ‘This amendment
ensures that the Minister receives the same written notice of persons subject to detention whether it is
the Chief Health Officer or an authorised officer who directed the detention.’

Charter Issues
Reasonable limits on rights – Operation of the Charter – Emergency powers may be extended until
16 March 2021
Summary: The effect of clauses 3(2), 5(1) and 6 is that, from 17 September 2020 to 16 March 2021), if
the COVID‐19 emergency declaration is extended and the Chief Health Officer believes it reasonably
necessary, authorised officers may exercise public health risk and emergency powers. The Committee
will write to the Minister seeking further information.
Relevant provisions
The Committee notes that section 3(2) added a new sub‐section 3(4) as follows:
Without limiting the definition of serious risk to public health in subsection (1), for the purposes
of Division 3 of Part 10 COVID‐19 may pose a material risk of substantial injury or prejudice to
the health of human beings even when the rate of community transmission of COVID‐19 in
Victoria is low or there have been no cases of COVID‐19 in Victoria for a period of time.
Existing s. 3(1) provides that a ‘serious risk to public health’ means ‘a material risk that substantial
injury or prejudice to the health of human beings has or may occur’. Existing Division 3 of Part 10
provides that the Minister for Health, on the advice of the Chief Health Officer, may ‘declare a state of
emergency arising out of any circumstances causing a serious risk to public health’.55
The Committee also notes that section 5(1) amended existing s. 198(7)(c) as follows:
A declaration under this section—
(c) may be extended by another declaration for further periods not exceeding 4 weeks but the
total period that the declaration continues in force cannot exceed 6 months, or, in the case
of the emergency declaration in respect of the COVID‐19 pandemic, 12.
On 16 March 2020, the Minister for Health declared ‘a state of emergency throughout the State of
Victoria arising out of the serious risk to public health in Victoria from Novel Coronavirus 2019 (2019‐
nCoV)’,56 and has extended the declaration every four weeks since then.57
The Committee further notes that section 6 amended existing s. 199(1) as follows:
This section applies if—
(a) a state of emergency exists under section 198; and

55
56
57

Existing s. 198(1).
Victoria Government Gazette No S129 (of 2020), p. 1.
Department of Health and Human Services, Report to Parliament on the Extensions of the Declaration of a
State of Emergency, 3rd September 2020, describing six extensions up to 13 September 2020.
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(b) the Chief Health Officer believes that it is reasonably necessary to grant an authorisation
under this section to eliminate or reduce a serious risk to public health.
Existing s. 199(2) provides that, in these circumstances, the Chief Health Officer ‘may authorise officers
appointed by the Secretary to exercise any of the public health risk powers and emergency powers’.58
Existing ss. 193 and 203 provide that it is an offence to refuse or fail to comply with a direction given
under the public health risk powers or emergency powers without a reasonable excuse.
The Committee observes that the effect of clauses 3(2), 5(1) and 6 is that:
•

from 17 September 2020 to 16 March 2021

•

even if there are few or no COVID‐19 cases in Victoria

•

if the Minister for Health extends the emergency declaration in respect of the COVID‐19
pandemic; and

•

the Chief Health Officer believes it reasonably necessary

authorised employees of the Department of Health and Human Services may exercise public health
risk and emergency powers, which may be enforced by criminal prosecutions for failure to comply.
Charter analysis
The Statement of Compatibility remarks:
Although none of the amendments in the Bill directly interfere with human rights protected by
the Charter, they do allow for the exercise of significant powers which may do so… The full
scope of the rights that will be engaged by the exercise of the powers can only be determined
when it is known exactly how the powers will be used and implemented (at which time the
decision makers will be able to give proper consideration to relevant rights in light of the precise
ways in which they are limited)….
The Statement of Compatibility remarks, in relation to particular rights:


Charter s. 8 (equality): ‘Any use or exercise of powers that may give rise to direct or indirect
discrimination will need to be reasonable and proportionate in all the circumstances in order to
be compatible with the right to equality’.



Charter s. 10(c) (non‐consensual medical treatment): ‘The powers could be used to require
people to undergo medical testing for an infectious disease (including but not limited to COVID‐

58
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Clause 4, inserting a new section 20A, provides that the Chief Health Officer may also personally exercise
those powers. The public health risk powers are specified in existing s. 190(1), including closing premises
and directing people’s movement around premises (where ‘reasonably necessary to investigate, eliminate
or reduce a risk to public health’); entering premises, requiring the provision of information and directing
people to take actions (where ‘necessary to eliminate or reduce the risk to public health’); and exercise of
general enforcement powers. The emergency powers are specified in existing s. 200(1):
(a) ….detain any person or group of persons in the emergency area for the period reasonably necessary to
eliminate or reduce a serious risk to public health;
(b) restrict the movement of any person or group of persons within the emergency area;
(c) prevent any person or group of persons from entering the emergency area;
(d) give any other direction that the authorised officer considers is reasonably necessary to protect public
health.
The remainder of s. 200, which sets out procedural requirements for detention orders, was suspended from
2nd August 2020: see Department of Premier and Cabinet, Report to Parliament on declaration of State of
Disaster – Coronavirus (COVID‐19) pandemic – Report 1, Attachment B. However, equivalent requirements
have been imposed for detention orders issued ‘to a person’: see Attachment C.
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19… Provided such testing is reasonable and proportionate in all the circumstances, it will be
compatible with the right to protection against medical treatment without consent’.


Charter s. 12 (movement)’: Many of the ways that the powers have been, and are likely to be,
used will limit people’s freedom to move about, both indoors and outdoors. Any such limits will
need to be reasonable and proportionate in all the circumstances in order to be compatible with
the right to freedom of movement…



Charter s. 13(a) (privacy): ‘directions that could be made in reliance on the emergency powers…
could affect personal autonomy and private relationships, require the disclosure of private
information, affect the ability of families to gather… the ability of people to reside in their own
home…. Any such limits will need to be reasonable and proportionate in all the circumstances
in order to be compatible with the rights to privacy, family and home’.



Charter s. 14 (religion or belief): ‘If powers are used, for example, to limit the size of gatherings
and the use of places of worship, they may limit the freedom to demonstrate religion or belief
as part of a community. Any such restrictions will need to be reasonable and proportionate in
all the circumstances in order to be compatible with the right to freedom of religion’.



Charter s. 15(2) (expression): ‘The right may be limited by requiring people to provide
information… or by preventing large gatherings in which expression occurs… Any such
restrictions will need to be reasonable and proportionate in all the circumstances in order to be
compatible with the right to freedom of expression’.



Charter s. 16: (assembly): ‘This right may be limited by prohibitions on large gatherings or
directions that place limits on who a person can have contact with. Any such restrictions will
need to be reasonable and proportionate in all the circumstances in order to be compatible with
the right to freedom of peaceful assembly and association’.



Charter s. 17 (families and children): ‘These rights could be limited where families are prevented
from having contact with each other or where children are detained under quarantine
restrictions or prevented from attending school… Any such measures will need to be reasonable
and proportionate in all the circumstances in order to be compatible with the right to protection
of families and children’.



Charter s. 19 (culture): ‘Limits on large gatherings may limit the right to enjoy one’s culture in
community with other persons. Any such restrictions will need to be reasonable and
proportionate in all the circumstances in order to be compatible with cultural rights’.



Charter s. 20 (property): ‘It is possible that directions may restrict the use or enjoyment of
property. Any such measures will need to be reasonable and proportionate in all the
circumstances in order to be compatible with property rights under the Charter’.



Charter ss. 21 & 22 (liberty): ‘Exercising powers under the Act to detain people, or require
people to self‐quarantine or self‐isolate, may amount to a deprivation of the right to liberty. Any
such measures will need to be reasonable and proportionate in all the circumstances in order to
be compatible with the right to freedom of expression [sic – liberty]… Where the powers are
used in this way, the agency responsible for that deprivation must ensure that the needs of
those deprived of liberty are provided for so that any deprivation is humane’.

Reasonable restrictions
The Committee notes that Charter s. 7(2) provides the following test for reasonable limits on rights:
A human right may be subject under law only to such reasonable limits as can be demonstrably
justified in a free and democratic society based on human dignity, equality and freedom, and
taking into account all relevant factors including—
(a) the nature of the right; and
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(b) the importance of the purpose of the limitation; and
(c) the nature and extent of the limitation; and
(d) the relationship between the limitation and its purpose; and
(e) any less restrictive means reasonably available to achieve the purpose that the limitation
seeks to achieve.
Charter s. 32 provides that ‘decisions of domestic, foreign and international courts and tribunals
relevant to a human right may be considered in interpreting a statutory provision.’ The Committee
observes that, to date, challenges under similar human rights laws to various directives relating to the
COVID‐19 pandemic have been rejected by two English courts and a New Zealand court;59 and partly
upheld by Germany’s Constitutional Court.60
Lawful restrictions
The Committee also notes the European Court of Human Rights has ruled that a phrase similar to
‘subject under law’ in Charter s. 7(2) imposes the following requirements for rights restrictions:61
Firstly, the law must be adequately accessible: the citizen must be able to have an indication
that is adequate in the circumstances of the legal rules applicable to a given case. Secondly, a
norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable
the citizen to regulate his conduct: he must be able ‐ if need be with appropriate advice ‐ to
foresee, to a degree that is reasonable in the circumstances, the consequences which a given
action may entail. Those consequences need not be foreseeable with absolute certainty:
experience shows this to be unattainable. Again, whilst certainty is highly desirable, it may
bring in its train excessive rigidity and the law must be able to keep pace with changing
circumstances. Accordingly, many laws are inevitably couched in terms which, to a greater or
lesser extent, are vague and whose interpretation and application are questions of practice.
The Committee observes that, although most emergency directions responding to the COVID‐19
pandemic are publicly available and widely disseminated, some are, understandably, lengthy, complex,
fast‐changing and of uncertain meaning, and may therefore engage the Charter’s requirement that
any rights limitations be ‘under law’. The impact of any uncertainty may be partly ameliorated to the
extent that the criminal offence for refusing or failing to comply with emergency directions in existing
s. 203 requires proof that the accused: intended to or was reckless about not complying with an
emergency direction; or did not make an honest and reasonable mistake of fact about the emergency
direction.62

59

60

61
62
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Hussain, R (on the application of) v Secretary of State for Health & Social Care [2020] EWHC 1392; Dolan v
Secretary of State for Health And Social Care [2020] EWHC 1786 (Admin) [presently under appeal];
Borrowdale v Director‐General of Health [2020] NZHC 2090.
StartseiteEntscheidungenBeschluss vom 29. April 2020 ‐ 1 BvQ 44/20 (Translation via google: ‘The
prohibition of gatherings in churches, mosques and synagogues as well as the prohibition of gatherings of
other faith communities for the common practice of religion in § 1 paragraph 5 sentence 1 number 3 of the
Lower Saxony Ordinance on Protection against New Infections with the Corona Virus of April 17, 2020 in
the version of the amendment ordinance of April 24, 2020 is provisionally suspended insofar as it is then
excluded to allow exceptions to the ban on application in individual cases’.) See also Ben Meir v Prime
Minister, HCJ 2109/20 [Supreme Court of Israel], [36].
Sunday Times v UK [1979] ECHR 1, [49].
See He Kaw Teh v R (1985) 157 CLR 523.

Alert Digest No. 8 of 2020

Rights requirements
The Committee further notes that existing s. 4(3) provides that it ‘is the intention of Parliament that in
the administration of this Act and in seeking to achieve the objective of this Act, regard should be given
to the guiding principles set out in sections 5 to 11A’, including existing s. 9:
Decisions made and actions taken in the administration of this Act—
(a) should be proportionate to the public health risk sought to be prevented, minimised or
controlled; and
(b) should not be made or taken in an arbitrary manner.
The Committee observes that emergency directions under existing s. 200 may also be subject to the
following existing legal requirements relating to compatibility with human rights:


existing s. 111(a), which provides that the principle that ‘the spread of an infectious disease
should be prevented or minimised with the minimum restrictions on the rights of any person’
applies to ‘the management and control of infectious diseases’;63 however, s. 111 is in Part 8 (on
‘the Management and Control of Infectious Diseases, Micro‐organisms and Medical
Conditions’), emergency directions provided for in Part 10 (on ‘Protection and Enforcement
Provisions’).



Charter s. 32 requires that (so far as is possible to do so consistently with their purpose)
‘statutory provisions’ must be interpreted compatibly with human rights. Emergency directions
may be subject to this requirement if they are ‘of a legislative character’.64



Charter s. 38 requires that (unless another law makes doing so unreasonable) public authorities
must give proper consideration to and act compatibly with human rights. ‘Authorised officers’
may be subject to this requirement; however, the making of emergency directions may be
exempt from this requirement to the extent that they are ‘statutory provisions’ under the
Charter.65



Parts 2A & 5A of the Subordinate Legislation Act 1994 require that legislative instruments be
accompanied by human rights certificates (unless exempt) and be subject to scrutiny by this
Committee (if tabled).66 Emergency directions may be subject to these requirements if they are
‘legislative instruments’.67

Relevant comparisons
Reasonable restrictions
The Committee notes that Victoria is the only jurisdiction that imposes a maximum length on the
extension of a state of emergency;68 and specifies that a state of emergency can be imposed even

63
64
65

66
67
68

See also existing s. 4(3).
See Charter s. 3(1) (‘statutory provision’); Interpretation of Legislation Act 1984 (‘subordinate instrument’).
See Charter ss. 3(1) (‘statutory provisions’) & 4(1)(a); Kerrison v Melbourne City Council [2014] FCAFC 130,
[178]‐[209].
Subordinate Legislation Act 1994, ss. 12C & 25A(1)(c).
See Subordinate Legislation Act 1994, s. 3(1) (‘legislative instrument’).
Biosecurity Act 2015 (Cth), s. 476(3); Public Health Act 1997 (ACT), s. 119(4)(a); State Emergency and Rescue
Management Act 1989 (NSW), s. 35(3) (and see Public Health Act 2010 (NSW), s. 8(1)); Public and
Environmental Health Act 2011 (NT), s. 50; Public Health Act 2005 (Qld), s. 323; South Australian Public
Health Act 2011 (SA), s. 87(2)(b); Public Health Act 1997 (Tas), s. 15(3); Public Health Act 2015 (WA), s.
170(5).
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when there are low or no cases of COVID‐19. Various other Australian jurisdictions specify that the
authorisation or making of such directions must be:


‘necessary’ (in the Commonwealth, New South Wales, Queensland, South Australia and
Tasmania);69



‘necessary or desirable’ (in the Australian Capital Territory);70



‘necessary, appropriate or desirable’ (in the Northern Territory).71

Western Australia doesn’t specify any test for authorising emergency direction powers.72
Lawful restrictions
The Committee also notes that various other Australian offences for non‐compliance with an
emergency direction:


require proof that the accused intended or was reckless about failing to comply with the
direction (in the Commonwealth, Australian Capital Territory and Northern Territory);73



may require proof that the accused had not made an honest and reasonable mistake about the
direction (in Queensland and Western Australia);74



require that the accused had ‘notice of the direction’ (in New South Wales);75

In South Australia and Tasmania, the requirements for proof of criminal responsibility (if any) are not
specified.76
Rights requirements
The Committee further notes that the Commonwealth’s biosecurity statute requires that the Health
Minister be satisfied that a requirement or direction ‘is no more restrictive or intrusive than is required
in the circumstances’.77 South Australia’s public health statute provides that a set of ‘specific
principles’, including:
if a power is to be exercised…, so far as is reasonably practicable, the power that least infringes
on the rights of individuals must be the power that is exercised, unless to do so would involve
the use of measures that are likely to be less effective in protecting or minimising risk to public
health.

69

70
71
72
73

74

75
76

77
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Biosecurity Act 2015 (Cth), ss. 477(1) & 478(1); Public Health Act 2010 (NSW), ss. 7(2) & 8(2); Public Health
Act 2005 (Qld), s. 362(b) (and see ss. 319(1)(b), 332(3), 333 & 339(3).); Emergency Management Act 2004
(SA), s. 25(1) (read with South Australian Public Health Act 2011 (SA), s. 90(1)); Public Health Act 1997 (Tas),
s. 16(7) (but see ss. 16(1) & 17(1)).
Public Health Act 1997 (ACT), s. 120(1) (and see s. 121(2));
Public and Environmental Health Act 2011 (NT), s. 52(1) (and see s. 53(1)(a)).
Public Health Act 2016 (WA), s. 174(2) (but see s. 167(2)(c).)
Biosecurity Act 2015 (Cth), s. 479(3), (4) (when read with Criminal Code Act 1995 (Cth), Schedule, s. 5.6);
Public Health Act 1997 (ACT), s. 120(4) (when read with Criminal Code 2002 (ACT), ss. 7 & 22); Public and
Environmental Health Act 2011 (NT), s. 56(1).
Public Health Act 2005 (Qld) (when read with Criminal Code 1898 (Qld), s. 24(1), but see s. 24(2).); Public
Health Act 2016 (WA), s. 202(1) (when read with Criminal Code Compilation Act 1913 (WA), Appendix B, s.
24.)
Public Health Act 2010 (NSW), s. 10.
Emergency Management Act 2004 (SA), s. 28 (read with South Australian Public Health Act 2011 (SA), s.
90(1)); Public Health Act 1997 (Tas), s. 16(3) (read with Acts Interpretation Act 1931 (Tas), s. 36(1)).
Biosecurity Act 2015 (Cth), ss. 477(4)(c) & 478(3)(c).
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have ‘particular application’ to the management of public health emergencies.78
The Committee additionally notes that the Australian Capital Territory’s and Queensland’s human
rights laws require that emergency directions must be interpreted compatibly with human rights;79
however, emergency directions are not subject to parliamentary committee scrutiny under those
jurisdictions’ human rights laws or under the federal parliamentary human rights scrutiny law.80
Conclusion
The Committee notes that the compatibility of sections 3(2), 5(1) and 6 with Charter rights depends
on whether or not directions made between 17 September 2020 and 16 March 2020 satisfy the
Charter’s test for reasonable limits on rights, including whether or not any directions are reasonable,
proportionate, adequately accessible and sufficiently precise.
The Committee will write to the Minister seeking further information as to whether or not:
•

proof of intent, recklessness or the absence of an honest and reasonable mistake are required
in proceedings for the offence of refusing or failing to comply with those directions; and

•

existing s. 111(a), Charter ss. 32 and 38 and Parts 2A and 5A of the Subordinate Legislation Act
1994 apply to directions made under existing s. 200(1).

78

South Australian Public Health Act 2011 (SA), ss. 14(7) & 85.
Human Rights Act 2004 (ACT), s. 30, Dictionary (‘Territory law’); Legislation Act 2001 (ACT), s. 13; Human
Rights Act 2019 (Qld), s. 48, Dictionary (‘statutory provision’); Statutory Instruments Act 1992 (Qld), s. 7.
Resolution of Appointment at <https://www.parliament.act.gov.au/parliamentary‐business/in‐
committees/committees/standing‐committees‐current‐assembly/standing‐committee‐on‐justice‐and‐
community‐safety‐legislative‐scrutiny‐role>; Legislation Act 2001 (ACT), s. 9; Human Rights Act 2019 (Qld),
s. 41; Statutory Instruments Act 1992 (Qld), s. 9; Biosecurity Act 2015 (Cth), s. 477(2); Biosecurity Act 2015
(Cth), ss. 477(2) & 478; Human Rights (Parliamentary Scrutiny) Act 2012 (Cth), s. 9(1); Legislation Act 2003
(Cth), s. 44(2); Legislation (Exemptions and Other Matters) Regulation 2015 (Cth), Reg 9 (Item 2).

79

80
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Victorian Law Reform Commission Amendment Bill 2020
Member
Mr Stuart Grimley
Private Member’s Bill

Introduction Date
Second Reading Date

4 August 2020
2 September 2020

Summary
The Bill amends the Victorian Law Reform Commission Act 2000. The purpose of the Bill is to expand
the functions of the Victorian Law Reform Commission (the Commission). The Bill:‐


Expands the functions of the Commission to enable it to examine, report and make
recommendations to the Attorney‐General on proposals for law reform in Victoria that are
referred to it by persons and bodies other than the Attorney‐General. [6]



Inserts new subsection (1A) into section 5 to require the Commission to report about at least
2 publicly referred matters in each financial year. [6]



Amends section 19 to include new reporting requirements about publicly referred matters in
the annual report. (This includes:‐ the number of publicly referred matters received by the
Commission in the financial year, the number of reports originating from publicly referred
matters made by the Commission and tabled in the Parliament in the financial year, the number
of publicly referred matters that have been amended by the Attorney‐General and the reasons
for the amendments etc.)

The Committee notes the Second Reading Speech:‐ ‘This bill simply seeks to achieve two major things.
The first is to expand the functions of the commission by inserting a new definition of a publicly referred
matter into the existing act as being a matter referred to the commission under its new function to
examine, report and make recommendations about matters referred by persons other than the
Attorney‐General… The second change this bill seeks to make is to amend section 19 of the Victorian
Law Reform Commission Act to include new requirements for the commission to report about publicly
referred matters in the annual report.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

State Taxation Acts Amendment (Relief Measures) Act 2020
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Mark Gepp MP
Chairperson, Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
MELBOURNE VIC 3002
Dear Mr Gepp
State Taxation Acts Amendment (Relief Measures) Act 2020
I refer to your letter of 2 June 2020, in which you sought further information on the
interaction between section 95D of the Taxation Administration Act 1997 (the TAA) and
section 39(1) of the Charter of Human Rights and Responsibilities Act 2006 (the
Charter).
As a result of Coronavirus and the State of Emergency declared on 16 March 2020, the
Victorian Government announced a range of tax relief measures as part of a broader
economic survival package to support Victorian taxpayers, businesses and jobs.
The State Taxation Acts Amendment (Relief Measures) Act 2020 inserted Part 9A into
the TAA to enable the Commissioner of State Revenue to implement and administer
emergency tax relief measures announced by the Victorian Government in response to
an emergency, such as a natural disaster, epidemic or pandemic, or an act of terrorism,
that threatens the health and safety of Victorians. Section 95D of the TA A provides that
no action lies against the State, the Treasurer of Victoria, or the Commissioner of State
Revenue in relation to anything arising out of the public announcement of tax relief
measures; or the giving of a direction by the Treasurer under section 95B; or anything
done or omitted to be done by or on behalf of the Commissioner to give effect to a
direction; or anything else done or omitted to be done to give effect to Part 9A.
As your letter recognises, the Statement of Compatibility for the State Taxation Acts
Amendment (Relief Measures) Bill 2020 provided that no cause of action must arise in
respect of the exercise of powers under Part 9A because the decisions made under this
Part are made, or will be made, in response to significant emergencies, requiring the
immediate action of the State and the Commissioner to respond to urgent needs. This
approach reflects the beneficial nature of Part 9A’s role during an emergency.
Section 95D constitutes a privative clause intended to bar merits and judicial review.
Accordingly, section 95D bars the application of section 39(1) of the Charter to a public
announcement, direction or decision relating to tax relief measures under Part 9A,
including conditions imposed on those measures under section 95B(3), for the reasons
stated above and again recognising that tax relief measures allowed by the Act can only
be beneficial for the taxpayer. The Statement of Compatibility for the Bill reflects this.

Thank you for the opportunity to provide further information about Part 9A of the TAA.
Yours sincerely

TIM PALLAS MP
Treasurer
25/08/2020
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Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Appropriation (Interim) Act 2020
5
Appropriation (Parliament) (Interim) Act 2020
5
Assisted Reproductive Treatment Amendment Bill 2020
3
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Cladding Safety Victoria Bill 2020
8
Constitution Amendment (Fracking Ban) Bill 2020
5
Consumer and Other Acts Miscellaneous Amendments Bill 2020
7
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
8
COVID‐19 Omnibus (Emergency Measures) Act 2020
5
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020
5
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Disability Service Safeguards Amendment Bill 2020
4
Education and Training Reform Amendment Bill 2020
7
Education and Training Reform Amendment (Regulation of Student Accommodation) Bill 2020
4
Education and Training Reform Amendment (School Employment) Bill 2020
8
Family Violence Reform Implementation Monitor Amendment Bill 2020
4
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
Human Tissue Amendment Bill 2020
8
Justice Legislation Amendment (Drug Court and Other Matters) Bill 2020
5
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government (Casey City Council) Act 2020
3
Local Government (Whittlesea City Council) Act 2020
5
Local Government Bill 2019
15 of 2019, 1
National Electricity (Victoria) Amendment Bill 2020
3
National Energy Legislation Amendment Bill 2020
7
North East Link Bill 2020
4
Petroleum Legislation Amendment Bill 2020
5
Police and Emergency Legislation Amendment Bill 2020
6
Project Development and Construction Management Amendment Bill 2020
2
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
8
Road Safety and Other Legislation Amendment Bill 2019
1
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2020
6
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4, 5
State Taxation Acts Amendment (Relief Measures) Act 2020
5, 8
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
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Victorian Law Reform Commission Amendment Bill 2020
Wage Theft Bill 2020
Wildlife Rescue Victoria Bill 2020
SUBORDINATE LEGISLATION
Practitioner Remuneration Order 2020
SR No. 88/2019 – Road Safety (General) Regulations 2019
SR No. 93/2019 – Road Safety (Traffic Management) Regulations 2019
SR No. 109/2019 – Wildlife (Marine Mammals) Regulations 2019
SR No. 134/2019 – Education and Training Reform Amendment Regulations 2019
SR No. 162/2019 – Commercial Passenger Vehicle Industry (Infringements) Amendment
Regulations 2019
SR No. 163/2019 – Fisheries Regulations 2019
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8
5
6, 7

5
1
2
5
5
7
5

Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
Sentencing Amendment (Emergency Worker Harm) Bill 2020
(iii)

15 of 2019, 2
15 of 2019, 1
4, 5

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;

Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
(vi)

8

inappropriately delegates legislative power

Gender Equality Bill 2019

1, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020

8

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
8
COVID‐19 Omnibus (Emergency Measures) Act 2020
5
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
8
Human Tissue Amendment Bill 2020
North East Link Bill
4
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
8
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4, 5
State Taxation Acts Amendment (Relief Measures) Act 2020
5, 8
3
Summary Offences Amendment (Move‐on Laws) Bill 2019
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
Wildlife Rescue Victoria Bill 2020
6, 7
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20
15.03.20

3 of 2020
4 of 2020

Summary Offences Amendment
(Move‐on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

North East Link Bill 2020

Treasurer

17.03.20

4 of 2020

Sentencing Amendment
(Emergency Worker Harm)
Bill 2020

Attorney‐General

17.03.20
29.04.20

4 of 2020
5 of 2020

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02.06.20

5 of 2020

State Taxation Acts Amendment
(Relief Measures) Act 2020

Treasurer

02.06.20
25.08.20

5 of 2020
8 of 2020

Wildlife Rescue Victoria Bill 2020

Andy Meddick MP

16.06.20
23.06.20

6 of 2020
7 of 2020

COVID‐19 Commercial and
Residential Tenancies Legislation
Amendment (Extension) Bill 2020

Consumer Affairs, Gaming and
Liquor Regulation

‐

8 of 2020

Human Tissue Amendment Bill
2020

Health

‐

8 of 2020

Bill Title

Minister/ Member

Transport Legislation Amendment
Bill 2019
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Bill Title

Minister/ Member

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health
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Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

‐

8 of 2020

