Alert Digest No. 8 of 2022
June 2022
On the following Bills
Agriculture Legislation Amendment Bill 2022
Casino and Liquor Legislation Amendment Bill 2022
Education Legislation Amendment (Adult and Community Education and
Other Matters) Bill 2022
Firefighters’ Presumptive Rights Compensation Legislation Amendment
Bill 2022
Sustainable Forests Timber Amendment (Timber Harvesting Safety Zones)
Bill 2022

The Committee

Mr Mark Gepp MLC
Chairperson
Member for Northern Victoria

Mr Neale Burgess MLA
Deputy Chairperson
Member for Has ngs

Ms Sarah Connolly MLA
Member for Tarneit

Mr David Morris MLA
Member for Mornington

Ms Sonja Terpstra MLC
Ms Sheena Wa MLC
Ms Fiona Pa en MLC
Member for Northern Metropolitan Member for Eastern Metropolitan Member for Northern Metropolitan

Parliament House, Spring Street
Melbourne Victoria 3002
Telephone: (03) 8682 2836
Facsimilie: (03) 8682 2858
Email: sarc@parliament.vic.gov.au
Web: www.parliament.vic.gov.au/sarc

Commi ee Staﬀ
Ms Helen Mason, Execu ve Oﬃcer
Ms Ka e Helme, Senior Research Oﬃcer, Regula ons
Mr Simon Dinsbergs, Business Support Oﬃcer
Ms Sonya Caruana, Oﬃce Manager
Professor Jeremy Gans, Human Rights Adviser

Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently deﬁned administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the Privacy and Data Protec on Act 2014;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the Cons tu on Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the Cons tu on Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the Cons tu on Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary Commi ees Act 2003, sec on 17

Table of Contents
Alert Digest No. 8 of 2022
Casino and Liquor Legislation Amendment Bill 2022

1

Education Legislation Amendment (Adult and Community Education and Other Matters)
Bill 2022

4

Firefighters’ Presumptive Rights Compensation Legislation Amendment Bill 2022

6

Sustainable Forests Timber Amendment (Timber Harvesting Safety Zones) Bill 2022

8

Ministerial Correspondence

11

Agriculture Legislation Amendment Bill 2022

Appendices
1 – Index of Bills and Subordinate Legislation in 2022

17

2 – Committee Comments classified by Terms of Reference

19

3 – Table of Ministerial Correspondence

21

4 – Statutory Rules and Legislative Instruments considered

23

Parliament of Victoria, Australia
Scrutiny of Acts and Regulations Committee
Reports to Parliament
Alert Digests 2022
ISBN 978-1-922609-17-5
ISSN 1440-2939
Ordered to be Published
By Authority. Government Printer for the State of Victoria.
Parliamentary Paper No. 306, Session 2018-2022

i

Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Casino and Liquor Legislation Amendment Bill 2022
Member
Portfolio

Hon Melissa Horne MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

24 May 2022
25 May 2022

Summary
The Bill amends the Casino Control Act 1991, the Gambling Regulation Act 2003, the Liquor Control
Reform Act 1998, and the Victorian Gambling and Casino Control Commission Act 2011 to further
implement the recommendations of the Royal Commission1 into the Casino Operator and Licence
(Royal Commission) and the Government’s Independent Policy Review of Casino Regulation. Note the
Second Reading Speech:The VGCCC2 was established by this government on 1 January 2022 in the first tranche of legislation
following the Royal Commission into the Casino Operator and Licence. This Bill will complete the
VGCCC’s transition, providing it with further functions and powers required to effectively regulate the
casino. It will also separate liquor regulation from the casino and gambling regulator, enabling the
VGCCC to focus on the casino and the gambling industry more broadly.

Part 2 – Amendment of Casino Control Act 1991 – Part 3 – Amendment of Gambling Regulation Act
2003 – Part 4 – Amendment of Liquor Control Reform Act 1998
It enables disciplinary action to be taken for a single breach of the Code of Conduct3 rather than
multiple breaches. [5] It provides the VGCCC with an enforceable undertakings power. (The VGCCC
may apply to a court for a breach of an undertaking.) [6] It provides for mandatory reporting of
reportable conduct to the VGCCC for observed conduct including money laundering, loan sharking and
the sale of illicit drugs in a casino. (The VGCCC must refer a report to the appropriate agency.) [8]
Inspectors by notice in writing are given greater access to security equipment, books and records if it
is suspected on reasonable grounds that the reportable conduct is occurring and has the prior written
approval of the VGCCC. [8] It amends various provisions in the Gambling Regulation Act 2003 to reflect
the separation of gambling and liquor. [11-16]
It amends the Liquor Control Reform Act 1998 to insert new Part 9A to establish the new liquor
regulator, the Victorian Liquor Commission (VLC). Its functions are to perform regulatory, investigative
and disciplinary functions, undertake licensing, approval, authorisation and registration activities and
detect and respond to contraventions of that Act. (See new section 172D).4 [22] Note the Second
Reading Speech:New Part 9A of the LCRA in clause 22 of the Bill establishes a new liquor regulator, the Victorian Liquor
Commission. An amendment which creates a new court or tribunal is likely to engage the right to a fair
hearing. The Commission will have powers to make licensing decisions, conduct inquiries and
1

2
3
4

Royal Commission into the Casino Operator and Licence, October 2021
<https://content.royalcommission.vic.gov.au/sites/default/files/2021-10/The%20Report%20-%20RCCOL%20%2015%20October%202021.pdf>
Ibid., see Acronyms p. xi. VGCCC Victorian Gambling and Casino Control Commission.
See casino operator’s Responsible Gambling Code of Conduct.
Note that clause [17] provides that the ‘Commission’ means the Victorian Liquor Commission (VLC) established by
section 172B. Section 172A of the Liquor Control Reform Act 1998 provides for appeal to the Supreme Court of Victoria
on a question of law from a decision of the Commission.
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investigations, take disciplinary action against licensees and permit holders and conduct an internal
review process where licensing decisions are appealed.
New section 172E of Part 9A provides the new Commission with the powers necessary to perform its
functions. Other sections promote the right to a fair hearing by providing that:
•

the Commission is bound by the rules of natural justice (section 172W) and that specified inquiries
be heard in public (section 172Z); and

•

Commissioners must have certain skills and experience, including legal qualifications and
experience in the health sector (section 172G).

New section 172V of Part 9A will provide the Minister with a power to issue directions to the
Commission. However, this power will be limited to directions relating to the Commission’s objectives
and functions, and will exclude decisions and other operational matters under the LCRA. In this way, the
Commission’s independence is preserved.

New section 172T provides a power of delegation from the VLC to a commissioner or a person
employed under Part 3 of the Public Administration Act 2004. Certain specified functions are not
delegable. The VLC may delegate specified powers to a commissioner.5 The Minister may issue
guidelines in respect of the regulation of liquor which must be published in the Government Gazette.
(See new section 172U) The Minister may direct the VLC with respect to matters relating to the
performance of its functions or exercise of its powers. (See new section 172V).6 [22] New Part 9B sets
out the processes for investigations and inquiries by the VLC.7 It provides for the appointment of liquor
inspectors. (See new section 172ZA). The VLC must conduct a community interest inquiry in public. It
removes redundant references and includes savings and transitional provisions. [23,24]
Part 5 – Amendment of Victorian Gambling and Casino Control Commission Act 2011 – Part 6 –
Consequential amendment of other Acts
It amends the Victorian Gambling and Casino Control Commission Act 2011 to provide for the new
purpose of appointment of gambling and casino inspectors and the conduct of investigations and
inquiries by the VGCCC. It removes references to liquor functions. [28-30] The Minister may give
written directions to the VGCCC relating to the performance of its functions. Directions cannot be given
in relation to investigations or disciplinary functions and actions. [31] It includes new additional
functions for the VGCCC relating to public education and harm minimisation. [34] It repeals various
references to reflect the removal of liquor functions from that Act. [39-54] The VGCCC may delegate
functions to the chief executive officer. Specified functions are non-delegable.8 [44] It inserts Part 7
which contains transitional provisions. [55] Part 6 makes consequential amendments to various Acts.

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

5

6

7

8

2

Note the Second Reading Speech:- ‘The Bill also provides for limits on which functions Commissioners may delegate to
staff to ensure decisions are being made at the appropriate level.’
Note the Explanatory memorandum:- ‘These directions cannot be made in relation to operational matters, such as
granting of individual licence or permit applications or taking of disciplinary action, and must be published in the
Victorian Government Gazette together with an explanation of the reasons for the direction.’
Note the Explanatory memorandum:- ‘These processes largely mirror the existing arrangements in Part 3 of the
Victorian Gambling and Casino Control Commission Act 2011 but are adjusted to omit references to gambling.’
Note the Explanatory memorandum:- ‘This ensures that these important functions are carried out by the VGCCC
constituted by 3 or more commissioners.’
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Education Legislation Amendment (Adult and Community
Education and Other Matters) Bill 2022
Member
Portfolio

Hon Gayle Tierney MP
Training and Skills

Introduction Date
Second Reading Date

24 May 2022
25 May 2022

Summary
The Bill amends the Child Wellbeing and Safety Act 2005, the Child Wellbeing and Safety (Child Safe
Standards Compliance and Enforcement) Amendment Act 2021, the Education and Training Reform Act
2006, the Public Administration Act 2004, the Sex Offenders Registration Act 2004 and the Worker
Screening Act 2020. The Bill:

clarifies and modernises the powers, functions and governance arrangements of the Adult,
Community and Further Education Board (ACFE Board);



removes adult education institutions as a category of providers of adult, community and further
education (ACFE) and confines the provisions relating to adult education institutions to AMES
Australia;



modernises the framework for access, use and disclosure of the Victorian Student Number (VSN)
and related information on the Victorian Student Register (VSR);



provides the Victorian Registration and Qualifications Authority (VRQA) with greater discretion
on whether to conduct a compliance audit of a registered training organisation (RTO);



clarifies that post-secondary education institutions and post-secondary education providers
may provide education to people who are of compulsory school age, and ensure those entities
are subject Child Safe Standards9;



allows the Minister for Education to appoint an acting member of the Board of the Victorian
Academy of Teaching and Leadership;



ensures that a person, body or school registered in respect of a foundation secondary course or
foundation secondary qualification is subject to the reportable conduct scheme and the CSS;



allows the VRQA to continue to use and disclose information about complaints in accordance
with existing provisions in the Education Act and Privacy and Data Protection Act 2014 (PDP Act);



lowers the threshold for the VRQA to issue a notice to produce;



allows the VRQA to issue notices to comply to schools, school boarding premises and RTOs.

Part 2 – Amendments to the Education and Training Reform Act 2006
It updates various definitions and repeals redundant references. (AMES is the only remaining adult
education institution.)10 [4-14] It updates the functions of the ACFE Board and provides for a variable
membership of 8 to 12 members and the appointment of a General Manager. [11,15,16] The General
Manager may delegate powers or functions to a person or body appointed by the Minister or a body
9

10

4

See Child Wellbeing and Safety Act 2005, s 2, Child Safe Standards means the standards made under section 17(1).
s 17 Minister may make Child Safe Standards
(1) The Minister may make standards to ensure that in the operations of relevant entities—
(a) the safety of children is promoted; and
(b) child abuse is prevented; and
(c) allegations of child abuse are properly responded to.
See Explanatory memorandum:- ‘AMES Australia is the only remaining adult education institution and there are unlikely
to be more created in future.’
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established by Order in Council. [18] It provides for variable membership of 5 to 9 members of Regional
Councils. [21] It provides for AMES Australia rather than Adult Multicultural Education
Services. [23,24,27,28,29] Note the Second Reading Speech:The Bill also implements recommendations of the Review of AMES Australia to better enable AMES
Australia to fulfil its functions relating to settlement services, employment services and vocational
education and training for multicultural communities… The Bill will tailor provisions relating to adult
education institutions specifically to AMES Australia. The Bill will also better align the governing
provisions in the Education Act for AMES Australia with the provisions for TAFE institutes, which:
•

recognise the commercial nature of the services AMES Australia provides;

•

provide for the CEO to be a member of the Board of AMES Australia; and

•

reflect that there is no longer a direct relationship between the ACFE Board and AMES Australia.

The Bill will better target the objectives and functions of AMES Australia, including by specifically
referring to services for migrants, refugees and asylum seekers.

The AMES Board must submit a strategic plan. It amends various provisions to substitute wording
referring to AMES Australia and its Board instead of adult education institutions and their governing
boards where appropriate. [34-36,45-48] It substitutes section 5.3A.9 so the Secretary may authorise
in writing any person, body or class of persons to access, use or disclose one or more Victorian student
numbers or related information for specified purposes.11 It is an offence if information is disclosed
other than in accordance with the Act. Guidelines may be issued and must be published on an
appropriate Internet site and are not legislative instruments for the purposes of the Subordinate
Legislation Act 1994. [50,51,52] It contains savings and transitional provisions. [54]
Part 3 – Other amendments to the Education and Training Act Reform Act 2006 – Part 4 – Amendments
to the Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement) Amendment Act
2021 – Part 5 – Amendments to other Acts
It inserts other definitions in relation to post-secondary education institutions. [56] It gives the VRQA
the discretion to conduct a compliance audit of an RTO as opposed to a mandatory obligation to do
so. [57] It lowers the threshold for the VRQA to issue a notice to produce to be consistent with existing
thresholds for other similar information gathering powers available to the VRQA.12 [62] It amends
Schedule 1 to the Child Wellbeing and Safety Act 2005 to clarify entities subject to the Child Safe
Standards. [63] It amends other Acts to update references and amend definitions where required. [64]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

11

12

Note the Second Reading Speech:- ‘The Bill will ensure that VSNs and related information will be regulated in
accordance with the Information Privacy Principles in the PDP Act and any guidelines issued by the Secretary to ensure
that VSNs can be used as intended for their primary purposes. Those purposes include monitoring student enrolment
details, verifying student identity and providing data for strategic insights into the movements of students, including
identifying students at risk of disengaging from education or training.’
See the Second Reading Speech.
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Firefighters’ Presumptive Rights Compensation Legislation
Amendment Bill 2022
Member
Tania Maxwell MP
Private Member’s Bill

Introduction Date
Second Reading Date

24 May 2022
25 May 2022

Summary
The Bill amends the Firefighters’ Presumptive Rights Compensation and Fire Services Legislation
Amendment (Reform) Act 2019 and the Forests Amendment (Forest Firefighters Presumptive Rights
Compensation) Act 2021. Note the Statement of Compatibility:The Bill extends presumptive rights for firefighters for the purpose of claiming compensation under the
Workplace Injury Rehabilitation and Compensation Act 2013 to include certain female-specific cancers
to the existing schedules in the Firefighters’ Presumptive Rights Compensation and Fire Services
Legislation Amendment (Reform) Act 2019 and the Forest Amendment (Forests Firefighters Presumptive
Rights Compensation) Act 2021.

Comments under the PCA
Rights and freedoms – Retrospective application of provisions – Entitlement of forest firefighter to
compensation under the Workplace Injury Rehabilitation and Compensation Act 2013 –
(s.17(a)(i), PCA)
The Bill amends Schedule 1 of the Firefighters’ Presumptive Rights Compensation and Fire Services
Legislation Amendment (Reform) Act 2019 to include three female-specific cancers (primary site
cervical cancer, primary site ovarian cancer and primary site uterine cancer) presumed to be caused
by the nature of a firefighter’s employment for the purpose of claiming compensation under the
Workplace Injury and Rehabilitation and Compensation Act 2013. (The minimum qualifying period is
10 years for which a person must have been employed or served as a firefighter before they have a
presumed entitlement to compensation.) [3]
The Committee reported on the Firefighters’ Presumptive Rights Compensation and Fire Services
Legislation Amendment (Reform) Bill 2019.13 The Committee’s comments are set out:Clauses 6 and 9 establish a presumed entitlement to compensation14 under the Workplace Injury
Rehabilitation and Compensation Act 2013 for career and volunteer firefighters respectively if they are
suffering from a cancer listed in the Table in Schedule 1 and meet certain qualifying entitlements.15 One
requirement is that the injury (in this instance the cancer) must have occurred on or after 1 June 2016.
The Committee notes the retrospective amendments are beneficial to claimants after 1 June 2016 and
13

14

15

6

See Scrutiny of Acts and Regulations Committee, Alert Digest No 8 of 2019, pp. 10-17
<https://www.parliament.vic.gov.au/sarc/publications/details/41/251>
Ibid., p. 11, fn. 22.
See the Second Reading Speech: - ‘There is now a significant body of evidence indicating that, because of the work they
do, firefighters are more susceptible to these types of cancer. The presumptive right established by this Bill will mean
that firefighters seeking compensation for these cancers will no longer have to prove that firefighting has caused their
cancer. Instead, it will now be presumed that their cancer was caused by their firefighting and that they have an
entitlement to compensation.’
Ibid., fn. 23.
See clauses 6 and 9. The injury must have occurred on or after 1 June 2016. The injury must occur while the worker is
employed as a career or volunteer firefighter or within 10 years after they last served or were employed as a firefighter.
The worker or volunteer must have been employed or served as a firefighter for at least the qualifying period listed for
the relevant cancer in the Table in Schedule 1. See also clause 13 which establishes the operation of the presumption
because of special consideration in circumstances where a worker or volunteer does not meet the relevant qualifying
period requirements.
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do not adversely affect other claimants under the Workplace Injury Rehabilitation and Compensation
Act 2013.
The Committee is of the view the provisions are justified.

The Bill amends section 9 of the Forests Amendment (Forest Firefighters Presumptive Rights
Compensation) Act 2021 by inserting three female-specific cancers in to the Third Schedule. [4] The
Committee reported on the Forests Amendment (Forest Firefighters Presumptive Rights
Compensation) Bill 2021.16 The Committee’s comments are set out:Clause 6 establishes a presumed entitlement to compensation17 under the Workplace Injury
Rehabilitation and Compensation Act 2013 for forest firefighters and surge forest fire fighters if they are
suffering from a cancer listed in the Column 1 of the Table in the Third Schedule and meet certain
qualifying entitlements.18 [6] One requirement is that the injury (in this instance the cancer) must have
occurred on or after 1 June 2016. Note the Second Reading Speech:The presumptive right will apply to individuals who have been diagnosed with one of the twelve
types of cancer specified in the Bill on or after 1 June 2016 and who have served as a firefighter for
the relevant qualifying period. The cancer types and qualifying periods specified in the Bill are
identical to those in the FPRC Act for career and volunteer firefighters and are consistent with
equivalent presumptive rights legislation in other Australian jurisdictions.
The Committee notes the amendments which operate with retrospective effect are beneficial to
claimants after 1 June 2016.
The Committee is of the view the provisions are justified.

The Committee notes the above comments.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

16

17

18

See Scrutiny of Acts and Regulations Committee, Alert Digest No 12 of 2021, pp. 16-17
<https://www.parliament.vic.gov.au/sarc/publications/details/41/286>
See Scrutiny of Acts and Regulations Committee, Alert Digest No 12 of 2021, p. 17, fn 18
Note the Second Reading Speech:- ‘Over the past decade, governments around Australia have enacted schemes to
make it easier for firefighters who develop certain cancers to access compensation. These schemes reflect research
findings that firefighters experience higher rates of certain cancers than the population at large. The reasonable
presumption can be made that firefighters, due to their occupation, are more vulnerable to certain cancers.
Governments have responded by legislating a presumption that, for eligible firefighters, these cancers will be treated
as workplace injuries unless there is proof to the contrary. This shifts the burden of proof to access compensation in
favour of the firefighter. The Commonwealth and all other Australian States and territories extend presumptive rights
to compensation to firefighters in some form.’
Ibid, fn. 19. See also new section 72E.
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Sustainable Forests Timber Amendment (Timber Harvesting
Safety Zones) Bill 2022
Member
Portfolio

Hon Mary-Anne Thomas MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

24 May 2022
25 May 2022

Summary
The Bill amends the Sustainable Forests (Timber) Act 2004 to strengthen the enforcement framework
for a timber harvesting safety zone (THSZ) so as to reduce the risks to public safety and disruption of
timber harvesting safety zones and to better deter activities that create risks to public safety in timber
harvesting zones.19 The Bill:

increases penalties for existing offences



expands the meaning of a ‘prohibited thing’ in a THSZ



provides additional search and seizure powers for prohibited things



creates a framework for banning notices.

Amendments
It adds PVC pipe or metal pipe or any other prescribed thing to the list of prohibited things. The
Department Head of the Department of Jobs, Precincts and Regions has the power to vary or revoke a
banning notice under new section 94C. [3] It increases the penalty for failing to comply with a direction
to leave a THSZ from 20 penalty units to 60 penalty units. [4] It increases the penalty for a person who
commits an offence of being in possession of a prohibited thing in a THSZ from 20 penalty units to 60
penalty units. It increases various other penalties for offences from 20 penalty units to 60 penalty
units. [7,9,10] It increases the penalty for committing the offences of threatening or abusing an
authorised officer and for hindering, obstructing or interfering by the use of a prohibited thing to 120
penalty units or 12 months imprisonment. [11,12,17,18] It inserts new section 88A which provides an
explicit power for an authorised officer or police officer to search any vehicle, bag, container or other
receptacle for and seize prohibited things or items in a THSZ if it is believed on reasonable grounds
that a person has committed, is committing or is about to commit an offence. (It expressly does not
authorise an authorised officer or a police officer to conduct a body search under that section.) [13]
It inserts new Division 2 of Part 9B to create a new regime of banning notices. It is an offence to
contravene a banning notice. The penalty is 60 penalty units.20 [22] It increases the penalty for
contravening an exclusion order21 from 60 penalty units to 120 penalty units. The penalty for the
offence of refusing to comply with a direction to leave a timber harvesting safety zone or area of State
forest to which an exclusion order applies is increased from 60 penalty units to 120 penalty units. [23]
It amends the existing regulation making power. The Governor in Council may make regulations
prescribing as a prohibited thing any item or thing which is capable of hindering, obstructing or
interfering with timber harvesting operations. [25]

19
20

21

8

See the Second Reading Speech.
Note the Explanatory memorandum:- ‘The banning notice framework has been closely modelled on similar provisions
in the Wildlife Act 1975 and has been developed to enable more immediate and effective action to be taken to prevent
forest protesters repeatedly engaging in protest activity.’
Part 9B of the Sustainable Forests (Timber) Act 2004 provides for exclusion orders. See section 94D. A court may make
an order excluding a person from a timber harvesting safety zone in specified circumstances.
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Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

9
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Ministerial Correspondence
The Committee received a response on the Bill listed below.
The response is reproduced. Please refer to Appendix 3 for additional information.
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Ref: CMIN-2-22-15144

Mr Mark Gepp MP
Chairperson, Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Parliament House, Spring Street
EAST MELBOURNE VIC 3002
By email: helen.mason@parliament.vic.gov.au

Dear Mr Gepp,
Agriculture Legislation Amendment Bill 2022
Thank you for your letter dated 16 May 2022, seeking further information on issues raised
by the Scrutiny of Acts and Regulations Committee (Committee) about the Agriculture
Legislation Amendment Bill 2022 (Bill). I am pleased to provide the following answers to the
questions you have raised.
Self-incrimination - evidence derived from compelled answers
The Committee seeks further information as to the compatibility of clause 46 with s 25(2)(k)
of the Charter of Human Rights and Responsibilities Act 2006 (Charter) in light of the
Supreme Court of Victoria's ruling in Re an application under the Major Crime (Investigative
Powers) Act 2004 (the Major Crime decision).1
The Committee observes that the effect of clause 46 may be to require a person to answer
questions asked by authorised officers in some circumstances. While the clause provides a
direct immunity barring those answers being admitted as evidence against that person, the
clause does not bar courts using information obtained as a result of those answers against a
person (ie no derivative immunity). The Committee considers that the justification advanced
in the Statement of Compatibility, regarding the lack of provision in the Bill for a derivative
immunity, was rejected by the Supreme Court in the Major Crime decision.
The Major Crime decision predates the High Court decision of Momcilovic v The Queen.2

1

[2009] VSC 381

2

(2011) 245 CLR 1

In that decision, the High Court applied a different methodology to that adopted by Warren
CJ in Major Crime, which means any reliance on her Honour's construction of the relevant
immunity provision, to which the Committee cites as a comparison, should be treated with
caution. The decision also considered the justification of such a provision in relation to the
prevention and prosecution of organised crime offences, including wide-ranging types of
criminal conduct to which substantial penalties of imprisonment are attached. Chief Justice
Warren's finding that the limit on the right not to be compelled to testify against oneself was
not justified in the context of organised crime, and in circumstances where her Honour
considered that the applicant in that case had made limited submissions in support of the
provision which were insufficient to meet the burden of proof required to establish the
justification.
Clause 46 of the Bill deals with the regulatory context of the Catchment and Land Protection
Act 1994 (the CLPA). This provides, among other things, for the control of noxious weeds and
pest animals, with overall the aim of maintaining and enhancing long-term land productivity,
conserving the environment, and ensuring the quality of land and water resources in Victoria
and their associated plant and animal life are maintained and enhanced. The Bill inserts new
section 84AA(2) to provide that a natural person who received a request to produce a
document or to answer a question under Part 9 of the Act is not excluded from producing a
document or answering a question on the grounds that the production of the record or the
response to the question would tend to incriminate that person. However, if a person,
before producing a document or answering a question, claims that it may incriminate them,
new provision 84AA(3) says that their refusal to produce documents or answer questions is
not admissible as evidence in any criminal or civil proceedings. An exception is made for an
offence under section 84(1)(e) (which relates to the provision of false information). As
discussed, the clause does not prevent any subsequent evidence obtained as a direct or
indirect consequence of an answer to be admissible in any criminal or civil proceedings.
I understand the different regulatory context of clause 46 means that the approach to
proportionality adopted in the Major Crimes decision does not apply here. The CLPA
imposes general duties on land owners, amongst other things, to take all reasonable steps to
avoid causing or contributing to land degradation which causes or may cause damage to
land of another land owner, conserve soil, protect water resources, eradicate regionally
prohibited weeds, prevent the growth and spread of regionally controlled weeds and
prevent the spread of, and as far as possible eradicate, established pest animals. The
Secretary also has these duties as a land owner and additional duties under section 21 to
take all reasonable steps to eradicate State prohibited weeds from any land in the State (and
control any restricted pest animal on any land in the State). The Act also empowers the
Secretary to serve a land management notice on a land owner in relation to a failure to
comply with these duties, requiring specific action to be taken, including to eradicate or
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prevent the growth or spread of noxious weeds. The Act (and the amending Bill) provide for
a range of offences relating to a breach of these duties or associated prohibited conduct, to
which only penalty units attach (the CLPA does not provide for any sentence of
imprisonment).
In this context, clause 46 concerns persons who have assumed special duties and statutory
responsibilities through their ownership of land. The failure to comply with these duties can
cause environmental or economic harm that can spread beyond an owner's property, as well
as risks to community health. This harm has the potential to be wide-ranging, affecting both
environmental, social and economic assets as well as primary industries including
agriculture, forestry and fisheries. It can also damage recreation, tourism and cultural values,
including sites of significance to Aboriginal people. The window of opportunity to take
remedial measures, including eradicating a State prohibited weed or restricted pest animal
before it becomes endemic, is small and time critical.
The information-gathering powers are an essential tool in identifying persons who are failing
to comply with their duties, such as being in possession of a State prohibited weed, and
facilitating the necessary remedial or enforcement activity to ensure the risk to the public
interest is contained or eradicated. As discussed in the Statement of Compatibility, providing
a derivative immunity in this context would unreasonably restrict the effective monitoring
and investigation of compliance with the CLPA, by either making authorised officers
reluctant to exercise essential investigative powers for risk of having evidence deemed
inadmissible, or lead to an unacceptable risk of those responsible for wrongdoing escaping
liability and continuing to pose threats to biosecurity, the environment and the economy.
By way of example, questions asked by authorised officers may indicate the propagation of
State prohibited weeds on a land owner's property, with the potential to cause widespread
damage. If a derivative use immunity applied to this information, this would severely limit
the capacity of the Secretary to enforce any land management notice to compel the owner
to take the necessary remedial action to mitigate or eradicate this risk (as the necessary
evidence would likely be deemed as a direct or indirect consequence of an answer, and thus
inadmissible in any review proceeding before the Victorian Civil and Administrative
Tribunal), or similarly prevent any prosecution action being taken to ensure the risk does not
continue and similar conduct is deterred. Given the time sensitive considerations that apply
to land management compliance, authorised officers need to be able to execute their
information-gathering powers without risk that such powers may lead to any enforcement
action being compromised.
Further, this provision, and the reasoning advanced to justify it, is consistent with the partial
abrogation of the privilege against self-incrimination in other schemes that regulate risks to
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the environment, public health or the public interest. This includes the Public Health and
Wellbeing Act 2008 (s 212A), the Environmental Protection Act 2017 (s 34) and the NonEmergency Patient Transport and First Aid Services Act 2003 (s 49). In these schemes, the
relevant information gathering powers also did not extend to providing a derivative
immunity. Accordingly, in my view clause 46 of the Bill is reasonably justified and
appropriate in the context of a regulatory scheme concerning persons who have assumed
statutory duties to take steps to protect against broader environmental, social, health,
cultural and economic harms, where there is a strong requirement for immediate remedial
or enforcement action in relation to a failure to comply with such duties, and where
exposure to liability is limited to fines.
Spent conviction discrimination - authorities for low-THC cannabis
The Committee notes that clause 88, amending existing s 22 of the Spent Convictions Act
2021, to provide that a law enforcement agency may disclose a spent conviction to the
Secretary of the Department of Jobs, Precincts and Regions when the Secretary is
performing the function of ‘Licensing for low-THC cannabis authorities’ under the Drugs,
Poisons and Controlled Substances Act 1983. A ‘spent conviction’ means a conviction that
has become spent under Part 2 of the Spent Convictions Act 2021 (including offences where:
no conviction was recorded; a conviction was recorded when the person was under 15; a
conviction was recorded by the children’s court but only a fine was issued; or a court
ordered that a young offender conviction was spent after 5 years) or that was spent under
an equivalent Australian law. The Committee observes that the effect of clause 88 may be
to bar the Secretary from granting a low THC cannabis authority to a person if that person,
their business associate or their spouse has a spent conviction for an indictable offence
involving dishonesty, fraud, assault or (for some offences) drugs in the last 10 years. The
Committee queries the compatibility of clause 88 with the Charter's right against
discrimination on the basis of a spent conviction.
While 'spent conviction' is now a protected attribute under the Equal Opportunity Act 2010,
and by extension, s 8 of the Charter now protects against discrimination on the basis of a
spent conviction, all human rights in the Charter may be subject to reasonable limits
pursuant to s 7(2).
I note that the Second Reading Speech to the Spent Convictions Bill 2020 considered that
spent conviction information can be disclosed where necessary to allow efficient and
effective administration of the justice system and protect community safety, and the making
of well-informed risk assessments, particularly in the areas of trusted professions. It was
acknowledged that there will be circumstances that require the disclosure of a person’s full
criminal record to make a holistic assessment of risk, particularly in the performance of a
sensitive public function or to maintain the integrity of government licensing frameworks.
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Clause 88 directly relates to such subject matter, being the authority to engage in certain
activities relating to low-THC cannabis, which is otherwise a controlled substance, and it is
appropriate that there be no restriction on the conducting of a risk assessment for the
provision and maintenance of such authorities. Illegal cannabis production and proliferation
remain an ongoing issue of health, social and economic concern, with cannabis use,
particularly high-THC cannabis, able to result, or exacerbate a range of physical and mental
health, social and economic problems. Any misuse of an authority to cultivate and process
low-THC cannabis may pose a risk to the community, particularly if such authority is
unlawfully used to conceal the cultivation of high-THC cannabis. Accordingly, it is an issue of
pressing social concern that any applicant for an authority be a fit and proper person
(including their business associates and spouse), and that the Secretary not be restricted
from making a holistic assessment or risk, including with regard to spent convictions. I note
the Secretary will still need to consider how a spent conviction is relevant to determining an
application, and will be bound by the Charter as a public authority to giver proper
consideration to relevant rights, including the protection against discrimination on the
grounds of spent conviction, when making a determination.
Accordingly, in my view, while clause 88 may limit the right to protection against
discrimination in s 8 of the Charter, any such limits are reasonable and justified, and
consistent with the legislative intention underpinning the spent conviction scheme.
I trust that this information has assisted in answering your concerns.

Yours sincerely

The Hon. Mary-Anne Thomas MP
Minister for Agriculture
Date:
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