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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2019 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Summary
The Bill amends the Births, Deaths and Marriages Registration Act 1996 (the Act) to make a range of
amendments. More particularly it: ‐

1

2

3
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Removes the requirement that an applicant has undergone sex affirmation surgery before being
able to apply to alter the sex recorded in their Victorian birth registration or to obtain a document
acknowledging their sex from the Victorian Registrar of Births, Deaths and Marriages;[4, 5]



Provides for applications to alter a record of sex in a Victorian birth registration to a sex
descriptor1 nominated by the applicant;[8]



Provides for the issuing of a document acknowledging the name and sex of an adult whose birth
is registered in a place outside of Victoria;[10]



Provides for alteration of the record of a child’s sex in a child’s Victorian birth registration or
where that child’s birth is registered in a place outside of Victoria to provide for the issuing of a
document acknowledging the child’s name and sex;[10]



Sets out the requirement that an application to alter the record of restricted2 person’s sex or for
the issuing of a document acknowledging the restricted person’s name and sex be accompanied
by the appropriate approval;3[13]



Provides that the alteration of a record of sex in a Victorian birth registration, the issuing of a
document acknowledging name and sex and an interstate recognition certificate have effect for
the purposes of, but subject to, the law of Victoria;[14]



Consequentially amends the Children, Youth and Families Act 2005, the Corrections Act 1986, the
Serious Offenders Act 2018 and the Sex Offenders Registration Act 2004 to provide for an
approval4 process and required information in respect of applications made by or on behalf of a
restricted person to alter the record of sex of that person or for the issuing of a document
acknowledging that person’s name and sex.[25, 29, 30, 34, 37]

See Clause 5 which inserts the definition of ‘sex descriptor’. Sex descriptor includes male, female or any
other sex.
See Clause 5 which inserts the definition of a ‘restricted person’. A restricted person means a person who is
a detainee within the meaning of section 482A of the Children, Youth and Families Act 2005, a prisoner
within the meaning of section 3(1) of the Corrections Act 1986, a prisoner on parole within the meaning of
section 79HA of the Corrections Act 2018 or a registrable offender within the meaning of section 3(1) of the
Sex Offenders Registration Act 2004.
See new Division 2A of Part 4A inserted clause 13. See new section 30FB of Division 2A.
See consequential amendments of Acts listed. Approval must be given by the Justice Secretary or alternately
where appropriate the Board of Corrections, the Post Sentence Authority or the Chief Commissioner of
Police.
1

Scrutiny of Acts and Regulations Committee

Comments under the PCA
Removal of statutory requirements (s. 17(1)(i), PCA)
The Committee notes that the Bill removes the requirement that an applicant has undergone sex
affirmation surgery before being able to apply to alter the sex recorded in their Victorian birth
registration or to obtain a document acknowledging their sex from the Victorian Registrar or Births,
Deaths and Marriages.[4, 5] Clause 8 inserts new Part 4A into the Act which provides for applications
to alter the record of sex in a person’s birth registration. New section 30A is set out: ‐
30A Application to alter record of sex in person's birth registration
(1) A person who is aged 18 years or over may apply to the Registrar for the record of the
person's sex in the person's birth registration to be altered if—
(a) the person's birth is registered in Victoria; and
(b) the person believes the person's sex to be as nominated in the application; and
(c) the record of the person's sex has not been altered within the 12 months preceding
the date of making the application.
(2) The applicant must nominate a sex descriptor in the application.
(3) The application must—
(a) be in the form approved by the Registrar; and
(b) include a statutory declaration made by the applicant that addresses the
requirements of subsection (1); and
(c) be accompanied by—
(i)

a supporting statement in accordance with subsection (4); and

(ii) the prescribed fee (if any); and
(iii) any other documents or information reasonably required by the Registrar.
(4) A supporting statement must—
(a) be in the form approved by the Registrar; and
(b) be made by a person who is aged 18 years or over and who has known the applicant
for at least 12 months; and
(c) state that the person making the supporting statement—
(i)

believes that the applicant makes the application to alter the record of the sex
of the applicant in good faith; and

(ii) supports the application.

Submissions
The Committee received and considered the following submissions on the Bill.
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Michael Bartlett



Kathy Chambers



Dr Mary‐Faeth Chenery



Claire Harris



International Women’s Day Committee Brisbane Meanjin
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Dr Holly Lawford‐Smith



Anna McCormack



Mary‐Ann Parker



Lisa Redfern



Cathy Trew



Victorian Women’s Guild



Women’s Action Group, SW Vic



Women Speak Tasmania



Jean Wyldbore, Ann de Hugard , Paula Pope and Susan Bassett

The submissions are reproduced on the Committee’s website: www.parliament.vic.gov.au/sarc

Charter Issues
Equality – Expression – Acknowledgment of believed sex – Express support by another adult –
Contents of birth certificate – Approval for prisoners, parolees and registered offenders
Summary: Clauses 8 and 10 allow adults who believe their sex to be a nominated sex descriptor to apply
for altered or issued documents. However, the Registrar cannot acknowledge the believed sex of an
adult if no other adult ‘supports’ the application or, for a prisoner, parolee or registered offender, if the
acknowledgment is likely to offend a victim of crime or an appreciable sector of the community. The
Registrar is also prohibited from issuing a certificate that records the alteration and former name.
Relevant provisions
The Committee notes that clause 8, inserting a new section 30A, and clause 10, inserting a new section
30E, permit adults who believe their sex to be their nominated sex descriptor to apply to the Registrar
for an alteration of the person’s birth registration or for the issuing of a document acknowledging the
name and believed sex of the person. New sections 30A(3)(c)(i) and 30E(4)(c)(i) provide that
applications must be accompanied by a supporting statement. New sections 30A(4) and 30E(5) provide
that the supporting statement must:
(b) be made by a person who is aged 18 years or over and who has known the applicant for
at least 12 months; and
(c) state that the person making the supporting statement—
(i)

believes that the applicant makes the application to alter the record of the sex of the
applicant in good faith; and

(ii) supports the application.
The Committee observes that the effect of new sections 30A(4)(c)(ii) and 30E(5)(c)(ii) is that an adult
will be unable to have their believed sex officially acknowledged unless there is another adult (who
has known them for at least 12 months) who expressly ‘supports the application’.
The Committee also notes that clause 9, inserting a new section 30D(b) and (c), provides that:
After the record of a person’s or a child’s sex in the person’s or the child’s birth registration is
altered, any certificate issued by the Registrar concerning the birth registration—…
(b) must not state that the record of the person’s or the child’s sex has been altered
(c) must not state the person's former name or the child's former name (if any).
3
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The Committee observes that the effect of new section 30D(b) and (c) is to absolutely prohibit the
inclusion of the person’s previously registered sex and previous name in the person’s birth
certificate.
The Committee further notes that clause 13, inserting a new section 30FB provides that applications
‘must be accompanied by an appropriate approval.’ Clause 5, amending existing s. 4(1), defines an
‘approval’ to be a decision made under new provisions that relate to applications relating to nominated
sex descriptors by prisoners, parolees and registered offenders, inserted by clauses 25, 29, 30, 34 and
37. Those clauses, inserting new sections 488Q(2)(d) of the Children, Youth and Families Act 2005,
47P(2)(d) and 79HD(2)(a) of the Corrections Act 1986, 265D(2)(a) of the Serious Offenders Act 2018
and 70S(2)(a) of the Sex Offenders Registration Act 2004, bar any approval of an application if the
approver ‘is satisfied that the alteration of the record of sex if registered or the issuing of a document
acknowledging name and sex would be reasonably likely… to be regarded as offensive by a victim of
crime or an appreciable sector of the community.’
The Committee observes that the effect of clause 13 is that a prisoner, parolee or registered offender
will be unable to have their believed sex acknowledged if any victim of crime or any appreciable
sector of the community is reasonably likely to be offended by that acknowledgment.
Charter analysis
The Statement of Compatibility remarks:
[T]he Bill promotes the right to equality and makes it easier for trans and gender diverse people
to alter their birth record in a way that recognises the inherent dignity and autonomy of a
person. It also promotes the right to privacy which seeks to protect personal and social
individuality and identity, encompassing physical and psychological integrity. The new process
for applying to alter the record of sex in a birth registration does not require a person to show
medical evidence of gender transition or confirmation by a medical professional as to the
person’s sex: such requirements would inappropriately medicalise the person’s sex or gender
identity, and undermine the person’s own statements about their sex or gender identity.
Instead, the new process is primarily based on the person’s self‐declaration as to their sex.
While the Statement of Compatibility addresses limitations on this scheme for child applicants, it does
not address limitations on the scheme for adult applicants, specifically the requirement of a supporting
statement from another adult and the prohibition on authoring prisoners’, parolees’ or registered sex
offenders’ applications if acknowledging their believed sex would be reasonably likely to offend a
victim or any appreciable sector of the community. The Committee notes that these restrictions may
limit the promotion of the equality rights detailed in the Statement of Compatibility and, therefore,
may limit the affected people’s Charter right to ‘equal and effective protection against discrimination’.5
The Statement of Compatibility also does not address the bar on the Registrar issuing a certificate that
refers to the person’s previous sex or name. The Committee notes that this bar may engage the
Charter’s right to freedom of expression.6
In 2016, this Committee’s predecessor reported on similar provisions contained in a 2016 Bill and the
then Attorney‐General’s letter in response.7
In relation to the requirement that the supporting statement provide that an adult ‘supports the
application’, the then Attorney‐General remarked:

5
6
7

4

Charter s. 8(3).
Charter s. 15(2).
Scrutiny of Acts and Regulations Committee, Alert Digests No. 12 of 2016 and No. 13 of 2016, reporting on
the Births, Deaths and Marriages Amendment Bill 2016.
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The requirement that the person making the supporting statement expressly indicate their
support for the application is important to ensure that the person has turned their mind to the
significance of the applicant’s decision to change their recorded sex. It also reinforces the
nature of the supporting statement. A supporting statement need not be made by a family
member or friend of the applicant. It could be made by any adult as long as the person has
known the applicant for at least 12 months, for instance a neighbour or work colleague. I am
therefore satisfied that the requirement is not overly restrictive and is appropriate to ensure
the integrity of the Register.
While the Committee understands that verification that an application has been made in good faith is
necessary to protect the integrity of the register, the Committee observes that the further requirement
for a statement that another adult expressly ‘supports’ the application may prevent a person whose
adult acquaintances do not support their application from having their believed sex officially
acknowledged.
In relation to the prohibition on the Registrar issuing a certificate that states that a person’s sex has
been altered, the then Attorney‐General remarked:
The purpose of new section 30D(b) is to ensure than an adult or a child is not forced to disclose
personal information regarding the alteration of their record of sex when required to provide
their birth certificate, for example, to organisations, institutions or prospective employers. This
provision is an important privacy protection that supports the right not to have one’s privacy
unlawfully or arbitrarily interfered with under section 13 of the Charter. New section 30D(b) is
strongly supported by Lesbian, Gay, Bisexual, Trans and Intersex individuals and organisations
as it is seen as an important safeguard of their right to privacy. I consider that any interference
with the Charter’s right to freedom of expression as a result of new section 30D(b) is the least
restrictive way of achieving its purpose, consistent with the Charter’s right to privacy.
While the Committee understands that barring the Registrar from issuing a certificate disclosing an
alteration of sex or former name without the full consent of the person involved is essential to protect
the person’s privacy, the Committee observes that new section 30D(b) and (c) also bars the Registrar
from issuing such a certificate at the request of the person.
In relation to the bar on approving an application by a prisoner, parolee or registered offender, if doing
so would be reasonably likely to offend a victim or any appreciable sector of the community, the then
Attorney‐General remarked:
Each application will be determined on a case by case basis. There is no requirement for the
relevant person or body to notify a victim of crime or appreciable sector of the community in
order to determine whether the alteration would be regarded as offensive. This assessment
would be undertaken on the information already available to the relevant person or body. I
am therefore satisfied that the circumstances set out in the Bill providing for when the relevant
person or body must not approve an application do not interfere with the privacy of the
restricted person. I am also satisfied that the requirement not to approve an application if it
would be offensive to a victim of crime or an appreciable sector of the community is not overly
restrictive for the following reason. Where an application is reasonably likely to result in
causing offence to a victim of crime or an appreciable sector of the community, the application
will not in all the circumstances be reasonable or necessary.
While the Committee understands that the views of a victim or an appreciable sector of the community
are a relevant factor in determining if it is reasonable or necessary to acknowledge the believed sex of
a prisoner, parolee or registered offender, the Committee observes that a complete prohibition on any
acknowledgment that may cause offence may prevent the making of a reasonable or necessary
application for acknowledgment of such a person’s believed sex.

5
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Relevant comparisons
All Australian jurisdictions provide for applications to alter a person’s name or sex. However, Tasmania
is presently the only Australian jurisdiction that allows an application to the Registrar to alter a person’s
registered sex or gender without a medical precondition.8
In relation to requirements beyond the applicant’s declaration, no Australian jurisdiction requires that
an application be expressly supported by another adult. In Tasmania, an application only requires the
applicant to make ‘a statutory declaration in which the declarant affirms the declarant’s gender
identity’.9 However, the Registrar may, where reasonable, require any other document other than
medical documentation.10
In relation to the contents of a birth certificate, Victorian law currently bars the Registrar from issuing
a birth certificate that states that the person’s sex has been altered or their former names.11 The ACT,
New South Wales, the Northern Territory, South Australia and Western Australia provide for a similar
ban, but permit the person to obtain a copy of the previous version of the birth certificate showing the
person’s previous registered sex.12 In Tasmania, applicants seeking an affirmation of their gender
identity have three options regarding the subsequent contents of a birth certificate. They may:13
(a) request the Registrar not to include on the birth certificate any reference to sex or gender;
or
(b) request the Registrar to include on the birth certificate the registered sex in relation to
the person, without a notation as to each previous registered sex in relation to the person;
or
(c)

request the Registrar to include on the birth certificate the registered sex in relation to
the person, with a notation as to each previous registered sex in relation to the person.

Similar options are available in Tasmania for changes of name.14
In relation to applications by prisoners, parolees or registered offenders, no Australian jurisdiction
requires an authority’s approval for such applications in relation to changes of sex or gender, but all
jurisdictions require such an approval for a change of name. In the ACT, New South Wales, Victoria and
Western Australia, applications for a change of name by a prisoner, parolee or registered offender
must be rejected if the proposed name is reasonably like to offend a victim or an appreciable sector of
the community.15 By contrast, in the Northern Territory, South Australia, Queensland and Tasmania,

8

9
10
11
12

13
14
15
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Births, Deaths and Marriages Act 1999 (Tas), Part 4A, as inserted by s. 21 of the Justice and Related
Legislation (Marriage and Gender Information) Act 2019 (Tas). The new Part 4A must commence by
September this year.
Births, Deaths and Marriages Act 1999 (Tas), ss. 3 (‘gender declaration’) & 28A(1).
Births, Deaths and Marriages Act 1999 (Tas), s. 28D(c).
Births, Deaths and Marriages Registration Act 1995 (Vic), s. 30D(b) & (c).
Births, Deaths and Marriages Registration Act 1997 (ACT), s. 27; Births, Deaths and Marriages Registration
Act 1995 (NSW), s. 32E; Births, Deaths and Marriages Registration Act 1996 (NT), s. 28E; Births, Deaths and
Marriages Registration Act 1996 (SA), s. 29M; Gender Reassignment Act 2000 (WA), s. 18.
Births, Deaths and Marriages Act 1999 (Tas), s. 46(4).
Births, Deaths and Marriages Act 1999 (Tas), s. 46(9).
Births, Deaths and Marriages Registration Act 1997 (ACT), s. 22C(3)(e); Births, Deaths and Marriages
Registration Act 1995 (NSW), ss. 31D(2)(b) & 31F(4)(b) (and Child Protection (Offenders’ Registration) Act
2000 (NSW), s. 19F); Children, Youth and Families Act 2005 (Vic), s. 488K(2)(d); Corrections Act 1986 (Vic),
ss. 47I(2)(d) & 79C(2)(a); Serious Offenders Act 2018 (Vic), s. 260(2)(a); Sex Offenders Registration Act 2004
(Vic), s. 70D(2)(a); Community Protection (Offender Reporting) Act 2004 (WA), s. 80D(4)(a).
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the authorities retain a discretion to approve such applications, but the discretion is regulated by
statute. The Northern Territory provisions state:16
(3) In deciding whether to give the permission for subsection (1)(b), the Commissioner must
have regard to each of the following:
(a) as the paramount consideration – the need to protect:
(i)

victims of serious sex offences committed, or likely to be committed, by the
person; and

(ii) the victims' families; and
(iii) members of the community generally;
(b) as a secondary consideration – the rehabilitation, care and treatment of the detainee
or supervisee.
(4)

In considering the need for protection mentioned in subsection (3)(a), the Commissioner
must have regard to the following:
(a) whether the proposed name change could be used to further an unlawful activity or
purpose;
(b) whether the proposed name change could be considered offensive to victims of
serious sex offences committed by the detainee or supervisee or the victims' families.

The Queensland provisions state:17
(2) In determining whether to grant an approval under subsection (1), the
authority must have regard to the following:
(a)

supervising

the safety of the restricted person and other persons;

(b) the rehabilitation, care or treatment of the restricted person;
(c) whether the proposed change of name—
(i)

could be used to further an unlawful activity or purpose; or

(ii) could be used to evade or hinder the supervision of the restricted person; or
(iii) could be considered offensive to a victim of crime or the immediate family of a
deceased victim of crime.
The South Australian and Tasmanian provisions are similar to Queensland’s,18 but the South Australian
provisions add:19
The supervising authority must not approve the making of an application to the Registrar or a
registering authority for registration of a change of name of a restricted person unless the
supervising authority is satisfied that the change is necessary or reasonable.

16
17
18

19

Serious Sex Offenders Act 2013 (NT), s. 108. See also Correctional Services Act 2014 (NT), s. 192.
Births, Deaths and Marriages Registration Act 1996 (SA), s. 29E(2).
Child Protection (Offender Reporting and Offender Prohibition) Order Act (Qld), s. 74A; Correction Services
Act 2006 (Qld), s. 27; Dangerous Prisoners (Sexual Offenders) Act 2003 (Qld), s. 43AB; Corrections Act 1997
(Tas), s. 34AC(3).
Births, Deaths and Marriages Registration Act 1996 (SA), s. 29E(3).
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Conclusion
The Committee will write to the Attorney‐General seeking further information as to whether or not:
•

the requirement (in new sections 30A(4)(c)(ii) and 30E(5)(c)(ii)) that an application must be
refused unless another adult expressly ‘supports the application’

•

the prohibition(in new section 30D) on the applicant on the Registrar issuing a birth certificate
that notes the fact of an alteration of sex or the applicant’s former name

•

the bar (set out in clauses 25, 29, 30, 34 and 37) on acknowledging the believed sex of a prisoner,
parolee or registered offender where that acknowledgement is reasonably likely to offend a
victim or an appreciable sector of the community

are reasonable limits on the Charter’s right to equal and effective protection against discrimination
on the basis of gender identity.20

Acknowledgment of believed sex – Effect for the purposes of Victorian law – Exceptions to the Equal
Opportunity Act 2010
Summary: The effect of clause 14 may be that existing exceptions to the Equal Opportunity Act 2010
that permit discrimination on the basis of sex will not permit discrimination on the basis of the previous
sex of a person who has successfully applied to have their believed sex acknowledged. The Committee
will write to the Attorney‐General seeking further information.
Relevant provision
The Committee notes that clause 14, amending existing s. 30G, provides that where a person’s sex is
acknowledged in a child’s birth certificate, a document issued to a non‐registered person or a child’s
interstate recognition certificate, the person’s sex is the sex stated in the document. Existing s. 30G(2)
provides that these provisions, together with existing ones governing adult birth certificates and
interstate recognition certificates, ‘have effect for the purposes of, but subject to, the law of Victoria.’
Victoria’s Equal Opportunity Act 2010 prohibits direct or indirect discrimination on a variety of grounds
(including ‘sex’ and gender identity) in relation to employment, education, the provision of goods and
services, accommodation, clubs, sport and local government. However, it also provides for exceptions
that permit discrimination on the basis of sex as follows:

20
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s. 26(1): ‘An employer may limit the offering of employment to people of one sex if it is a genuine
occupational requirement of the employment that the employees be people of that sex.’



s. 26(3): ‘An employer may limit the offering of employment in relation to a dramatic or an artistic
performance, entertainment, photographic or modelling work or any other employment… to
people of a particular… sex… if it is necessary to do so for reasons of authenticity or credibility.’



s. 39(a): ‘An educational authority that operates an educational institution or program wholly or
mainly for students of a particular sex… may exclude from that institution or program… people
who are not of the particular sex’



s. 60: ‘A person may refuse to provide accommodation to another person in a hostel or similar
institution established wholly or mainly for the welfare of persons of a particular sex… if the other
person is not of that sex’

Charter s. 8(3).
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s. 61(a): ‘An educational authority that operates an educational institution wholly or mainly for
students of a particular sex… may provide accommodation wholly or mainly for… students of that
sex’



s. 68(1): ‘A club, or a member of the committee of management or other governing body of a
club, may exclude from membership a person on the basis of that person's sex if membership of
the club is available only to persons of the opposite sex.’



s. 69(1): ‘A club, or a member of the committee of management or other governing body of a
club, may limit a member's access to a benefit on the basis of the member's sex’ in some
circumstances.



s. 72(1A): ‘A person may exclude people of one sex from participating in a competitive sporting
activity If… participation in the activity is necessary for progression to an elite level competition’



s. 72(1B): ‘A person may exclude people of one sex from participating in a competitive sporting
activity or restrict participation in a competitive sporting activity to people of one sex if… the
exclusion or restriction is intended to facilitate participation in the activity by people of a
particular sex’



s. 79(2): ‘A person may discriminate against another person… on the basis of sex… by imposing
conditions in relation to a superannuation fund if the discrimination is permitted under the Sex
Discrimination Act 1984 of the Commonwealth’

As well, any person ‘may take a special measure for the purpose of promoting or realising substantive
equality for members of a group with a particular attribute’ (s. 12) and ‘may establish special services,
benefits or facilities that meet the special needs of people with a particular attribute and may limit
eligibility or such services to people with the particular attribute’ (s. 88(1)).
The Committee observes that the effect of clause 14 may be that existing exceptions to the Equal
Opportunity Act 2010 that permit discrimination on the basis of sex will not permit discrimination
on the basis of the previous sex of a person who has successfully applied to have their believed sex
recorded in a birth certificate, a document issued to a non‐registered person or an interstate
recognition certificate.
Charter analysis
The Statement of Compatibility does not address clause 14.
The Statement of Compatibility for the Equal Opportunity Bill 2010 remarks that a number of the
exceptions listed above, while limiting the Charter’s equality rights, may promote other Charter rights,
as follows:
s. 12: The bill also aims to promote and facilitate the progressive realisation of substantive
equality, as far as reasonably practicable. It does this not only by prohibiting discrimination
based on particular attributes but also by recognising that in certain circumstances, special
measures may be required to redress the impact of past or continuing disadvantage.
s. 26(1): The purpose of the limitation is to preserve the privacy and dignity of the people
receiving the service provided by the person employed under the exception.
s. 26(3): The underlying purpose of the limitations in clause 26(3) and (4) is to allow freedom
of expression where this is required for authenticity or credibility in the limited context of
artistic and related employment.
s. 39(a): [I]n relation to many of the groups, the exception may also promote freedom of
thought, conscience religion and belief (section 14), facilitate the protection of families and
children, where limiting the provision of educational services to persons of particular attributes
9
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is in the best interests of children (section 17) and facilitates the protection and promotion of
cultural rights (section 19).
s. 60: Targeted accommodation can facilitate the right to privacy (section 13), the right to
freedom of thought, conscience, religion and belief (section 14) and protection and promotion
of cultural rights (section 19) where a hostel or similar institution facilitates an environment
which respects the observance of a particular religion or cultural belief. Accommodation for
women and children experiencing family violence promotes the protection of families and
children (section 17).
s. 61(a): This exception operates in conjunction with clause 39, allowing for such educational
authorities to exclude students without the targeted attribute.
s. 68(1): There are other purposes of single‐sex clubs, namely, to promote freedom of
association between members of the same sex. This may be particularly important for women,
where associating with other women members promotes equality.
s. 69(1): The purpose of this exception is to ensure men and women have reasonably
equivalent access to member benefits of a club, if it is not practicable for men and women to
enjoy those benefits at the same time. For example, where there is only one change room
available at a sporting club, it may be reasonable to provide separate access to men and
women. In such cases, the exception will operate to protect the right to bodily privacy.
s. 88(1): [T]argeted services may be required to meet the needs of particular groups. This may
be because only people in the target group have the need (for example, only pregnant women
or women in childbirth require services targeted to this group), or because general services
may not meet or may not best meet the particular needs of people in the target group (for
example, a general mental health service may not adequately meet the mental health needs
of young men). This is an important purpose and may assist in promoting other rights,
depending on the nature of the service, benefit or facility to be provided.
Relevant comparisons
The Committee notes that some exceptions in the Equal Opportunity Act 2010 expressly permit
discrimination on the basis of either sex or gender identity:
s. 72(1): A person may exclude people of one sex or with a gender identity from participating
in a competitive sporting activity in which the strength, stamina or physique of competitors is
relevant.
s. 82(2): Nothing in Part 4 applies to anything done on the basis of a person's… sex… or gender
identity by a religious body that… conforms with the doctrines, beliefs or principles of the
religion; or… is reasonably necessary to avoid injury to the religious sensitivities of adherents
of the religion.
s. 83(2): Nothing in Part 4 applies to anything done on the basis of a person's… sex… or gender
identity by a person or body to which this section applies in the course of establishing,
directing, controlling or administering the educational institution that… conforms with the
doctrines, beliefs or principles of the religion; or… is reasonably necessary to avoid injury to
the religious sensitivities of adherents of the religion.
s. 84: Nothing in Part 4 applies to discrimination by a person against another person on the
basis of that person's… sex… or gender identity if the discrimination is reasonably necessary
for the first person to comply with the doctrines, beliefs or principles of their religion.
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Conclusion
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clause 14 with the Charter, in particular as it applies to exceptions to the Equal
Opportunity Act 2010 that permit discrimination on the basis of sex.
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Environment Protection Amendment Bill 2019
Bill Information
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

19 June 2019
20 June 2019

Summary
The Bill amends the Environment Protection Act 1970 and consequential amendments to the
Environment Protection Amendment Act 2018. Generally it: ‐


Prohibits the provision of certain plastic bags21 by retailers.[4, 6] There are penalties for the provision
of banned plastic bags by a retailer. The penalties for a natural person and a body corporate are 60
and 300 penalty units respectively. Provision is made for the issuing of infringement notices in relation
to the prohibition on the provision of a banned plastic bag. The penalty is 10 penalty units in the case
of a body corporate and 2 penalty units in any other case.[9]



Prohibits the provision of false or misleading information relating to plastic bags by retailers,
wholesalers and manufacturers.[6]

Comments under the PCA
Strict Liability Offence (section 17(a)(i), PCA)
New section 45ZM inserted by clause 6 creates a strict liability offence for the provision of banned
plastic bags by a retailer. The Committee notes that an offence is one of strict liability if there is no
requirement to prove mens rea22 on the part of the accused but where the defence of ‘honest and
reasonable mistake of fact’ is available.
The Committee notes the comments in the Statement of Compatibility: ‐
The supply offence in proposed section 45ZM, contained in clause 6 of the Bill, constitutes a
strict liability offence for the provision of plastic bags. In order for the offence to be made out,
the prosecution will only have to prove the conduct of the retailer, namely the prohibited
provision of the plastic bag occurred… a person may be found guilty of the offence where they
did not know that they were providing a banned plastic bag, although a person does not
commit a strict offence if they act under an honest and reasonable mistake as to the existence
of facts, which, if true, would have made that conduct innocent… however the prosecution
retains the burden of proving the absence of an honest and reasonable mistake… the proposed
strict liability offence serves an important public purpose as it is fundamental to the effective
deterrence of the supply of banned plastic bags… I do not consider that the supply offence
being one of strict liability limits the right to be presumed innocent as it only places an
evidential burden on an accused.

21

22
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Note the Second Reading Speech: ‐ ‘The Bill bans the provision of all lightweight plastic shopping bags made
– in whole or part of plastic, where any part of the bag has a thickness of 35 microns or less. The ban will
include biodegradable, degradable and compostable plastic bags as we know they have comparable impacts
on the environment.’
Mens rea is a Latin term which means ‘guilty mind’. (Different standards of mens rea apply depending on
the offence i.e.; that the accused: actually intended to do the act for which they have been charged; or had
the knowledge as to the possible harmful consequences of the act; or was negligent regarding the likelihood
of the harm that would be caused by the act.)
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The Committee is satisfied that the application of strict liability to the offence is justified.

Charter Issues
The Environment Protection Amendment Bill 2019 is compatible with the rights set out in the Charter
of Human Rights and Responsibilities Act 2006.
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Flora and Fauna Guarantee Amendment Bill 2019
Bill Information
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

18 June 2019
19 June 2019

Summary
The Bill amends the Flora and Fauna Guarantee Act 1988. In particular it: ‐


Promotes Victoria’s biodiversity by establishing objectives and principles of the Act;[5, 6]



Imposes obligations to consider biodiversity and improve biodiversity reporting obligations;[6] It
continues to provide for the listing of communities of flora and fauna in accordance with the
Intergovernmental Memorandum of Understanding – Agreement on a Common Assessment
Method for Listing of Threatened species and ecological communities;[11]



Improves strategic biodiversity planning by creating a Biodiversity Strategy;[12]



Reforms accountability and transparency in the administration of the Act by promoting public
consultation;



Creates critical habitat determinations and habitat conservation orders23 for the purposes of
protecting taxa and communities of flora and fauna and important habitats;[15, 20]



Reforms existing regulation, compliance and enforcement provisions. It is an offence to
contravene a habitat conservation order. The penalty in the case of a natural person is 240
penalty units or imprisonment or both. In the case of a body corporate the penalty is 1200
penalty units.[20] Application may be made to a magistrate for a search warrant in relation to
residential premises to search for evidence of offence.[30]

Comments under the PCA
Possible strict or absolute liability offence (section 17(a)(i), PCA)
New section 32 (clause 20) makes it an offence for a person to contravene a habitat conservation order,
subject to a penalty of 240 penalty units or imprisonment for 2 years or both in the case of a natural
person or 1200 penalty units in the case of a body corporate.

23
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See the Statement of Compatibility: ‘The offence of failing to comply with a habitat conservation order
(section 32) is not exempted by section 6A and continues to apply to traditional owners carrying out agreed
activities on land to which an agreement applies under Part 6 of the Traditional Owner Settlement Act
2010… However, the Bill will provide at new section 28 that, prior to making a habitat conservation order
in relation to critical habitat that is within the area of land subject to an agreement under Part 6 of the
Traditional Owner Settlement Act, the Minister must not make that order unless the Secretary has taken all
reasonable steps to reach agreement with the relevant traditional owner group entity on alternative
measures for the conservation, protection or management of the critical habitat.’[7]
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New section 32 may be characterised as a strict liability offence.24 The Explanatory memorandum
states that a number of other offences in the Bill operate as strict liability offences25 but does not state
whether or not section 32 would operate on this basis.
Paragraph A (iv) of the Committee’s Practice Note states that it is a matter of concern where the Bill
provides insufficient or unhelpful explanatory material in respect to the creation of a strict or absolute
liability offence.
The Committee will write to the Minister to request clarification of the operation of the provision.

Charter Issues
The Flora and Fauna Guarantee Amendment Bill 2019 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities Act 2006.

24

25

An offence is one of strict liability if there is no requirement to prove that the accused actually intended to
do the act for which they have been charged but the defence of ‘honest and reasonable mistake of fact’ is
available. An offence is one of absolute liability if there is no requirement to prove that the accused actually
intended to do the act for which they have been charged and the defence of ‘honest and reasonable mistake
of fact’ is unavailable.
See sections 47, 47B and 52.
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Local Government (South Gippsland Shire Council) Act 2019
Bill Information
Member
Portfolio

Hon Adem Somyurek MP
Local Government

Introduction Date
Second Reading Date
Royal Assent

19 June 2019
19 June 2019
21 June 201926

Summary
Note: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The purposes of the Act are to: ‐


Dismiss the South Gippsland Shire Council;27



Provide for the appointment of an administrator or a panel of administrators for the South
Gippsland Shire Council;



Provide for a general election for the South Gippsland Shire Council on the fourth Saturday in
October 2021.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Periodic municipal elections – Council elections delayed for one year – Whether reasonable limit
Summary: Section 10(1) delayed the next general election for South Gippsland Shire Council for one
year. The Committee will write to the Minister seeking further information.
Relevant provision
The Committee notes that section 10(1) moved the next general election for South Gippsland Shire
Council from October 2020 to October 2021, a delay of one year.
Victoria’s Constitution provides:28
Parliament may make laws for or with respect to—
(a)

26
27

28
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the suspension of a Council; and

The Act came into operation on the day after Royal Assent.
See the Second Reading Speech: ‐ ‘In June 2018, Mr Peter Stephenson was appointed as a municipal monitor
to the Council to review and oversee governance processes and practices on the basis of concerns that had
been raised by the Chief Municipal Inspector. In his final report of 21 March 2019, Mr Stephenson identified
serious failures by the Council to provide good government… This report recommended that the council be
suspended… a Commission of Inquiry… was appointed on 21 May 2019… and… provided its final report on
13 June 2019… The Commission recommended the Council be dismissed until October 2021. This can only
be achieved through legislation.’
Constitution Act 1975, s. 74B(3). See also s. 18(1B)(j).
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(b)

the administration of a Council during a period in which the Council is suspended or
dismissed; and

(c)

the re‐instatement of a Council which has been suspended; and

(d) the election of a Council if a suspended Council is not re‐instated; and
(e)

the election of a Council where a Council has been dismissed.

The Committee observes that, while the Constitution expressly provides for Parliament to dismiss a
Council and to make laws with respect to ‘the election of a Council where a Council has been
dismissed’, it does not expressly provide for the delay of such an election beyond the dismissed
Council’s term.
Charter analysis
The Statement of Compatibility remarks:
Section 18 of the Charter establishes a right for an individual to, without discrimination,
participate in the conduct of public affairs, to vote and be elected at State and municipal
elections, and to have access to the Victorian public service and public office.
Clause 5 of the Bill clearly engages and purports to restrict the right under section 18 of the
Charter. The limitation appears to be reasonable and demonstrably justified in a free and
democratic society under section 7(2) of the Charter.
…
The serious nature of the Commission’s findings justifies the dismissal of the elected
councillors. In addition, the Commission notes that the significant number of resignations has
weakened the Council’s legitimacy as a truly representative body as the Council as presently
constituted, does not reflect a high level of community support when considering the votes
cast in the 2016 election which mitigates the impact of the limitation. This action therefore
ensures and recognises the right of electors to be represented with probity, integrity and
accountability, and in the interests of the community.
Removal of an elected council is always a matter of last resort and undertaken only in the most
serious of circumstances. While it is regrettable that this is necessary, the Government has a
responsibility to protect communities from governance failings by their local representatives.
The Committee observes that Charter s. 18(2)(a) provides:
Every eligible person has the right, and is to have the opportunity, without discrimination… to
vote and be elected at periodic State and municipal elections that guarantee the free
expression of the will of the electors
The Statement of Compatibility does not expressly address section 10(1) or the Charter right to
periodic municipal elections. However, it discusses whether a one‐year suspension would be a less
restrictive alternative:
The Local Government Act provides a less restrictive and more immediate measure, namely
suspension pursuant to section 219(1). However, section 219 is not appropriate in this case
because it provides for suspension for a maximum period of 12 months, indicating the
provision is intended for circumstances in which a short interruption to elected representation
will be sufficient to overcome the failures identified.
However, as the Commission’s report demonstrates, the circumstances require the removal of
democratic representatives for at least 2 years…
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The Committee notes that the Report of the Commission of Inquiry into South Gippsland Shire Council
states:29
We consider that a two‐year break in the elected council is necessary to:
•

disrupt the pattern of disharmony and conflict between councillors,

•

re‐establish a proper basis for trust and professional relationships between councillors
and staff,

•

establish proper governance practices including meeting procedures, and

•

repair the damage to the Council’s standing in the community so that community. [sic]

Alongside a break in the elected council, we are of the view that an extensive community
leadership development programme encouraging widespread participation in training to
encourage community leadership more broadly and to also raise community understanding of
the role of council and the role of councillors would be of benefit in the municipality.
The Committee observes that October 2021 is two years and four months after the Act commenced.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not section
10(1), which delayed the next periodic municipal election for South Gippsland Shire Council by one
year, was a reasonable and demonstrably justified limit on the Charter right of eligible people in
South Gippsland Shire to vote and be elected at periodic municipal elections.

29
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Vincent et al, Report of the Commission of Inquiry into South Gippsland Shire Council, Victorian Government
Printer, June 2020, p. 29.

Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Assisted Reproductive Treatment Amendment (Consent) Bill 2019
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation
Amendment (Reform) Bill 2019
Legal Profession Uniform Law Application Amendment Bill 2019
State Taxation Acts Amendment Bill 2019
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BAC-805

Neale Burgess MP
Deputy Chairperson
Parliament of Victoria
Scrutiny of Act and Regulations Committee
Parliament House, Spring Street
EAST MELBOURNE VIC 3002
helen.mason@parliament.vic.gov.au

Dear Deputy Chairperson
Thank you for your letter of 18 June 2019 regarding the Assisted Reproductive Treatment
Amendment (Consent) Bill 2019 and providing me with the opportunity to respond to the
issues raised by the Scrutiny of Acts and Regulations Committee.
You have sought further information as to:
•

the compatibility of clause 4, when read with provisions other than sections 10(1)(a), 13
and 34, with the Charter of Human Rights and Responsibilities Act 2006 (Charter);

•

the compatibility of clause 4, when read with existing section 10(1)(a), with the Charter
rights of separated spouses who, prior to separating, consented to the use of their
gametes (or embryos produced from their gametes) in treatment procedures performed
on their spouses;

•

the compatibility of clause 6, to the extent that it applies differing parenting presumptions
to married women who have separated from male partners or female partners, with the
Charter’s right to equality on the basis of sex; and

•

the meaning of ‘separated’ in clauses 4 and 6 and those clauses’ compatibility with
married people’s Charter rights to not have their family ‘unlawfully or arbitrarily interfered
with’ (to the extent that the meaning is uncertain) and to equality on the basis of marital
status (to the extent that clauses 4 and 6 apply a different test than the one used to
determine the end of a de facto relationship.)

Purpose of the Bill
As explained in the statement of compatibility and the second reading speech, the purpose of
the Bill is to remove the discriminatory aspect of the Assisted Reproductive Treatment Act
2008 (the Act), identified by the Federal Court in EHT18 v Melbourne IVF [2018] FCA 1421,
which treats married women differently to single women and women in de facto relationships.
More particularly, it requires women who are still legally married to but separated from their
spouse, to obtain the consent of their separated spouse to be able to undergo assisted

reproductive treatment even where they intend to use donor sperm. Women who are in a de
facto relationship are only required to obtain their de facto partner’s consent if and while they
are in that relationship. Unlike a married woman, they can undergo assisted reproductive
treatment as soon as they separate from their de facto partner and are no longer living with
them ‘as a couple on a genuine domestic basis’.
This Bill will mean that married women who are separated from their spouse can access
treatment without the consent of their separated spouse, in the same way as single women
and women previously in de facto relationships are able to do. As illustrated by the case of
EHT18, requiring a woman to either obtain her spouse’s consent to undergoing treatment
with donor sperm, or wait until she is divorced, is grossly unfair and can impact upon the
prospects of treatment being successful. That a former partner can have such control over a
woman and her body is an outdated feature of the Act and should be amended as soon as
possible. Although a woman would likely, on the basis of the Federal Court authority, be
successful in obtaining an order from a Court to enable them to obtain such treatment, it is
unreasonable to require them to do so.
The Bill also makes consequential amendments to the Status of Children Act 1974, to reflect
the parental status in circumstances where married but separated women undergo treatment
in these circumstances.
The Bill implements two of the recommendations in the Interim Report of the Independent
Review of Assisted Reproductive Treatment by independent reviewer Michael Gorton AM,
commissioned by the Andrews Labor Government – to remove the discriminatory aspect of
the Act identified by the Federal Court, and to replace a redundant reference in the Status of
Children Act setting out who can provide counselling required for surrogacy arrangements. It
is the first step to action the commitment to review and strengthen Victoria’s assisted
reproductive treatment laws. The final report of the Gorton review, released in July 2019,
contains 80 wide ranging and complex recommendations. The Government will carefully
consider the recommendations of both the interim and final reports and bring forward further
legislative reform where needed.
Compatibility of clause 4 when read with provisions other than sections 10(1)(a), 13
and 34
Clause 4 of the Bill amends the definition of ‘partner’ in section 3 of the Act so it will read:
partner, in relation to a person, means—
(a) the person's spouse (other than a spouse from whom the person has separated); or
(b) a person who lives with the first person as a couple on a genuine domestic basis,
irrespective of gender.
As the Committee has observed, the term ‘partner’ appears in many provisions throughout
the Act.
Effect of clause 4 on involvement of the separated spouse in the treatment
The most obvious consequence of the amendment of the term ‘partner’ is to allow a married
woman to undergo a treatment procedure without being required to obtain the consent of her
separated spouse or otherwise being involved in the treatment (unless he or she does so as
a donor of semen, ova, or embryos). Consequential amendments are made so that, unless
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the treatment occurs with the consent of the spouse, the separated spouse is not presumed
to be a parent of the child.
More particularly, the amendment of the term ‘partner’ has the effect of:
•

allowing the woman to undergo treatment without her separated spouse’s consent
(section 10(1)(a)).

•

not requiring the woman to get her separated spouse to undergo counselling before she
can consent to treatment (section 13).

•

not precluding the woman from receiving treatment as a consequence of her separated
spouse’s criminal history (section 14);

•

allowing an assisted reproductive treatment (ART) provider to carry out a treatment
procedure on a married woman without giving her separated spouse written advice about
the matters in section 25.
Section 25 requires that before a woman undergoes a donor treatment procedure, the
registered treatment provider must provide the woman and her partner (if any) written
advice about certain matters including the rights of the person born as a result of the
procedure and the information that may be held, including about the partner. This has no
application where a woman undergoes treatment without a partner. The separated
spouse has no parental responsibilities so as to require information about the child’s
rights, and the Act does not require information to be kept about the separated spouse
(under sections 49, 50, 51, 52, and 52AA).

•

no longer allowing the separated spouse of a married woman who is undergoing a
treatment procedure to obtain medical information about the donor of the gametes
(section 68B(1)(c)).

•

no longer allowing the Victorian Assisted Reproductive Treatment Authority to provide
donor linking services to the separated spouse of a married woman who has undergone
donor treatment (section 73B(d)), unless the separated spouse is a donor.

I consider that these provisions are compatible with the rights in the Charter. Moreover, the
amendments are required by the right to equality in section 8 of the Charter and the right to
privacy in section 13 of the Charter. The provisions address the discriminatory effect of the
current provisions of the Act and ensure that married women who are separated from their
spouse have autonomy over decisions to have a child.
Effect of clause 4 on woman being a surrogate
Consistent with the position adopted by the Federal Court, the amendment of the term
‘partner’ also applies to circumstances where a married, but separated, woman wishes to
become a surrogate mother. Section 43 of the Act requires that, before a surrogacy
arrangement is entered into, the surrogate mother and her partner (if any) must be given
counselling and certain legal information. The effect of clause 4 is that a woman who is
legally married but separated from her spouse will be able to enter into a surrogacy
arrangement, without first getting her separated spouse to undergo counselling or receive
legal information. There is no need for the separated spouse to receive counselling or legal
information if they are not a party to the surrogacy arrangement.
Accordingly, I consider that the effect of clause 4 upon section 43 is compatible with the
rights in the Charter and are required by the right to equality in section 8 of the Charter and
the right to privacy in section 13 of the Charter, as they have the effect of addressing the
discriminatory effect of the current provisions of the Act.
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Effect of clause 4 on recording and sharing of information
The amendment of the meaning of “partner” also impacts upon the information that is kept
under Part 6 of the Act about the circumstances of the treatment, including about the
woman’s partner. The information registers in Part 6 operate to protect and promote the right
of a child born as a result of the treatment to information about their identity and genetic
heritage. The registers also facilitate the sharing of information with the Registrar for Births,
Deaths and Marriages to enable the application of the provisions in the Status of Children Act
in the registration of the child’s birth.
More particularly, the amendment of the term ‘partner’ has the effect of:
•

not requiring an ART provider or doctor to record, keep or give to the Victorian Assisted
Reproductive Treatment Authority (or the authority to give to the Registrar of Births,
Deaths and Marriages) information about the separated spouse of a married woman on
whom the provider carries out a treatment procedure (sections 49(1)(d), 49A(b), 50(2)(c),
51(2)(c), 52(2)(c) and 52AA(b)), unless the separated spouse is otherwise involved in the
treatment through being a donor.
Sections 49, 50, 51 and 52 sets out information that must be kept by treatment providers
and doctors, and provided to the Registrar of Births, Deaths and Marriages. This includes
information about the woman and her ‘partner’ (if any). The effect of clause 4 is that this
information will not be required in respect of a spouse from whom the woman is
separated. However, if the spouse is a donor, then information will be required to be
maintained about him or her. This is not dependent upon the donor’s relationship to the
woman.

•

not enabling a donor to obtain information about the separated spouse of a married
woman on whom a treatment procedure will be carried out (section 55(2)(b)). As set out
above, if a woman is legally married but separated from her spouse, the register will not
include information about the separated spouse unless he or she is involved in the
treatment through being a donor and the separated spouse will not have any parental
status under the Status of Children Act. There is therefore no reason for a donor to have
information about the separated spouse.

•

no longer providing for the names or addresses of a separated spouse of a married
woman who has undergone donor treatment procedures to be included in the Voluntary
Register (section 71(1)(a)(iv)).

In circumstances where the separated spouse is not involved in the treatment and has no
parental status as a consequence of the treatment, there is no reason to record details about
the separated spouse to protect the interest of the child, and it would be a significant
interference with the separated spouse’s right to privacy to do so. If the separated spouse is
involved in the treatment in the capacity of a donor, then information will be kept about
him/her. Accordingly, I consider that the effect of clause 4 on these provisions is compatible
with the rights in the Charter, including the rights of children in section 17 and the right to
privacy in section 13.
I note that the Committee has suggested that a possible effect of clause 4 would be that
freedom of information laws would no longer be prevented from applying to a document in
the register that contains information provided by a person as the separated spouse of a
4

married woman on whom a treatment procedure has been carried out. Section 68 contains a
number of exemptions from the Freedom of Information Act 1982. While the exemption in
section 68(a)(iii) will not extend to information about a separated spouse, the register will not
contain information about a separated spouse unless they were a donor, in which case the
information would fall within the exemption in section 68(a)(i). Secondly, section 68(b)
contains a general exemption for documents that are part of the Central Register and is not
dependent upon the meaning of partner. Thirdly, if information about the separated spouse is
contained in the register, it would most likely be exempt by reason of being a document
affecting personal privacy (see section 33 of the Freedom of Information Act).
Other possible effects of clause 4
The Committee has raised a number of other possible effects of clause 4, namely:
1. Clause 4 may prevent a married woman from self‐inseminating with the assistance of
her separated spouse (unless the separated spouse is now a ‘friend’): section 9(b).
I consider that clause 4 will not have such an effect.
Section 9 of the Act operates to ensure that the restrictions upon artificial insemination
(performed by a doctor) do not apply to self-insemination. Section 9 exempts selfinsemination performed by a woman on herself, or the assistance provided by a ‘relative,
partner or friend’ of the woman. While a separated spouse will no longer be regarded as
a “partner” by reason of clause 4, the meaning of ‘relative’ potentially encompasses a
separated spouse and, in any event, if they are on sufficiently good terms with the
woman as to assist with artificial insemination, a purposive construction of section 9
would ensure they would be regarded as a friend.
2. Clause 4 may prevent a fertile, married woman with no risk of passing on a genetic
abnormality or disease from undergoing a treatment procedure without approval from the
Patient Review Panel, where her separated spouse was at risk of passing on a genetic
abnormality or disease: section 10(2)(a)(iii)
I consider that clause 4 will not have such an effect.
Section 10(2)(a)(iii) of the Act sets out the treatment criteria, only one of which must be
satisfied in order to undergo treatment. They are:
(i)

in the woman's circumstances, the woman is unlikely to become pregnant other
than by a treatment procedure; or

(ii) the woman is unlikely to be able to carry a pregnancy or give birth to a child
without a treatment procedure; or
(iii) the woman is at risk of transmitting a genetic abnormality or genetic disease to a
child born as a result of a pregnancy conceived other than by a treatment
procedure, including a genetic abnormality or genetic disease for which the
woman's partner is the carrier.
A fertile, married woman who is separated from her spouse is able to satisfy the first of
the treatment criteria in the same way as other women without a male partner, in that
they require a treatment procedure (be it artificial insemination or in vitro fertilization) in
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order to become pregnant. It is not necessary that the woman also satisfy the third
treatment criteria.
3. Clause 4 may prevent an ART provider from using a deceased married person’s
gametes or embryos to carry out a treatment procedure either on the deceased married
person’s separated spouse or by the deceased married person’s separated husband
commissioning a surrogacy arrangement: section 46(a)
I consider that clause 4 will have this effect.
Section 46 sets out the circumstances in which a person can use another person’s
gametes or embryos after the death of that person. Section 46 limits the use to the
deceased person’s partner. Currently, section 46 would theoretically enable a person
who was legally married to, but separated from, the deceased person to use the
deceased person’s gametes or embryos. They would however need to satisfy the
consent provisions and obtain the approval of the Patient Review Panel. The effect of
clause 4 would be to prevent that posthumous use of a person’s gametes or embryos by
a person if they were separated from their spouse at the time of their death.
I consider that this clause is compatible with the rights in the Charter. While it may
engage the right to privacy, in the sense that it impacts upon a person’s autonomy, the
posthumous use of a person’s gametes or embryos by a separated spouse raises
significant ethical issues with respect to consent.
Compatibility of clause 4, when read with existing section 10(1)(a), with the Charter
rights of separated spouses who, prior to separating, consented to the use of their
gametes (or embryos produced from their gametes) in treatment procedures
performed on their spouses
In the Committee’s report, the Committee states:
The Committee notes that clause 4’s effect is not expressly limited to treatment
procedures where the separated spouse is not involved (e.g. where any donor gamete is
from a third party) and may apply to treatment procedures that involve the separated
spouse (e.g. where the treatment uses a gamete, or an embryo created from a gamete,
supplied by the separated spouse.) While the Act requires that anyone who donates
gametes or embryos for a treatment procedure (including a spouse or separated
spouse) must have consented to their use ‘in a treatment procedure of that kind’(s 16), it
does not expressly provide that any consent automatically lapses if the parties to a
marriage have separated.( ss 20 and 21) So, the effect of clause 4 may be that a
married woman may be able to use a gamete (or an embryo created from a gamete)
donated by a separated spouse who has previously consented to that use, without the
separated spouse being informed about the use or having an opportunity to withdraw
that consent.
Clause 4 does not have the effect of enabling women to use their separated spouse’s
gametes (or embryos created from a gamete) without obtaining their consent to do so. This
matter is addressed in recommendation 6 of the Gorton Interim and Final Report of the
Independent Review of Assisted Reproductive Treatment. The Government is carefully
considering the report’s recommendations. The priority of this Bill is to ensure that the
discriminatory aspect of the Act, identified by the Federal Court, is amended.
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Clause 4 has the effect that, if a married woman separates from her spouse, she may seek
treatment without obtaining the consent of her spouse. This does not mean she cannot use
gametes or embryos stored from previous treatment undertaken with her former spouse.
However, if she wishes to do so, this would require that the former partner give fresh consent
under sections 16 and 17 of the Act as a donor. Consent given by a partner of a woman
under section 10 does not amount to consent as a donor under section 16. Consent under
sections 16 and 17 is different, and in a different form, to that given under section 10.
Section 20 currently provides that a person who gives consent under section 10 may
withdraw it at any time, in writing. While not expressly stated in the Act, the concept of
‘consent’ is well understood to be ‘fully informed consent’. Such consent is required before
any medical procedure is undertaken. The National Health and Medical Research guidelines,
which all clinics must comply with, state that consent is an ongoing requirement and must be
provided for each specific procedure, from all relevant parties, and must remain current (see
for instance guidelines 4.5, 7 and 7.4). Given the circumstances in which consent is given,
the separated spouse cannot be regarded as consenting to treatment using stored gametes
or embryos after separation.
The compatibility of clause 6, to the extent that it applies differing parenting
presumptions to married women who have separated from male partners or female
partners, with the Charter’s right to equality on the basis of sex
The Committee has raised a question as to whether clause 6 discriminates between married
women with male spouses and married women with female spouses. In my view it does not.
To the contrary, it will remove such discrimination.
Clause 6 of the Bill makes a consequential amendment to Part III of the Status of Children
Act so that a married woman who is separated from her spouse at the time she undergoes
an assisted reproductive treatment procedure, and undergoes that procedure without the
consent of her spouse (in accordance with clause 4 of the Bill), will be subject to and receive
the benefit of the same presumptions as a woman without a partner. This applies to both
same sex and opposite sex marriages. Clause 6 does not discriminate on the basis of sex.
To the contrary, it eliminates a discriminatory effect that would otherwise arise under the
current provisions, namely that women who are married to but separated from a female
spouse are able to obtain the benefit of a number of presumptions (including that the donor
of ova or semen is not a parent) irrespective of whether they are separated from their
partner, but women who are married to but separated from a male spouse are precluded
from obtaining the benefit of any such presumptions unless their husband has consented to
the treatment.
Presumptions applying to assisted reproductive treatment
The Status of Children Act sets out a number of presumptions relevant to assisted
reproductive treatment, namely:
•

that the woman undergoing the procedure is the mother;

•

that a donor of semen is not the father;

•

that a donor of ova (eggs) is not the mother; and
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•

if a partner of a woman has consented to the treatment that has resulted in the
pregnancy, that the partner is a parent of the child.

Which provisions apply so as to give rise to these presumptions depends upon whether the
woman has a male partner, female partner, or no partner. Attached to this letter is a table
setting out the presumptions as they arise with respect to women with male partners, women
with female partners, and women without a partner (Attachment 1).
I note that the Committee has also referred to the presumption in section 5 of the Status of
Children Act. Section 5 provides:
A child born to a woman during her marriage or within ten months after the marriage has
been dissolved by death or otherwise shall, in the absence of evidence to the contrary,
be presumed to be the child of its mother and her husband, or former husband, as the
case may be.
This reflects an historical presumption, which predates DNA testing and in vitro fertilisation.
It has very little practical operation in the context of the Act. The record keeping required by
the Act means that there will always be ‘evidence to the contrary’ in cases of treatment using
donor sperm, such that the presumption will not arise. In cases where the husband’s sperm
is used in the treatment, the presumption arises but is unlikely to add much to the medical
records which will clearly identify him as the father.
Operation of the current Act with respect to same sex and opposite sex marriages
Part III of the Act (sections 12 to 16) sets out a range of presumptions as to who is and who
isn’t a parent of the child. In accordance with section 12, these provisions apply to a woman
with a female partner and a woman without a partner.
Sections 15 and 16 are expressed to apply to women without a partner. They provide for a
number of presumptions, namely:
•

an irrebuttable presumption that the woman is the mother (sections 15(1)(a) and
16(1)(a));

•

an irrebuttable presumption that the donor of semen used in the procedure is not the
father (sections 15(1)(b) and 16(1)(b)); and

•

an irrebuttable presumption that the donor any ovum used in the procedure is not the
mother (section 16(1)(c)).

The headings to sections 13 and 14 indicate that they are directed at women with female
partners (which would include a woman who is married to but separated from a female
spouse). Sections 13 and 14 provide for the same presumptions as those for women without
a partner in sections 15 and 16. They apply ‘[i]f a woman undergoes a procedure as a result
of which she becomes pregnant’ but their operation does not depend upon the woman
having a female partner or their female partner having given consent to the procedure.
However, sections 13(1)(b) and 14(1)(b) provide for an additional presumption that:
the woman's female partner is presumed, for all purposes, to be a legal parent of any child
born as a result of the pregnancy if she—
(i) was the woman's female partner when the woman underwent the procedure as a
result of which she became pregnant; and
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(ii) consented to the procedure as a result of which the woman became pregnant;
Under the current provisions, a woman who is married to but separated from their female
spouse would have a ‘female partner’ for the purposes of section 12. Part III of the Act would
apply. Sections 13 and 14 of the Act would operate to provide her with the benefit of the
same presumptions as a woman without a partner under sections 15 and 16; she would be
presumed to be the mother and any donors would be presumed not to be a parent. Unless
her separated spouse had consented to the procedure that resulted in the pregnancy, the
additional presumption that her female partner is a legal parent (sections 13(1)(b) and
14(1)(b)) would have no operation.
The position is very different for a woman who is married to but separated from their male
spouse and who wishes to undergo treatment on her own. Currently, the terms of section 12
mean that Part III and the provisions of sections 13 to 16 do not apply to women in those
circumstances, and they are not provided for elsewhere in the Act.
Women with male partners are provided for in Part II of the Act (sections 10A to 10E), but the
provisions do not provide for married women who are separated from their husbands and
who wish to undergo treatment using donor sperm without the consent of their husbands.
The provisions only apply ‘[w]here a married woman, in accordance with the consent of her
husband, has undergone a procedure as a result of which she has become pregnant’. While
they include the same presumptions with respect to the status of donors of ova or semen as
those provided for women with female partners in sections 13 and 14 and for women without
partners in sections 15 and 16, a woman (and their donors) only receive the benefit of the
presumptions if the woman’s husband has consented to the procedure.
In order to properly address the discrimination against married but separated women
identified by the Federal Court in EHT18 v Melbourne IVF, and to protect donors and children
born as a result of treatment, it is necessary to amend the Status of Children Act to ensure
that women who are separated from their husbands and wish to undergo treatment on their
own, and their donors, are able to receive the protection of the same presumptions as
women without partners and married women who are separated from their female spouse.
Remedying the discrimination – the effect of clause 6
The effect of clause 6 is that section 12 of the Status of Children Act will read:
(1) This Part applies in respect of a woman who undergoes a procedure and who, at the
time of the procedure—
(a) has a female partner; or
(b) does not have a partner, whether female or male.
(2) For the purposes of subsection (1)(b), a woman does not have a partner if, at the time
of the procedure, she was married to but had separated from her spouse.
The effect of the amendment to section 12 is to ensure that, where a woman is married to but
separated from her spouse and undergoes treatment without the consent of her spouse (in
accordance with the amendments in clause 4), she and the donors of gametes receive the
benefit of and are subject to the same presumptions as a woman without a partner.

9

The effect of the amendments is that:
•

Where a married woman is separated from her husband and undergoes treatment
without her husband’s consent (in accordance with the amendments effected by clause
4 of the Bill), she will now fall within the provisions of Part III. She (and any donors) will
now be treated as if she were a woman without a partner under sections 15 and 16 of
the Act. Although the provisions of Part II (sections10A to 10E) also theoretically apply
by reason of section 10B, and although she still has a ‘husband’ for the purposes of
sections 10C to 10E, she has not undergone the treatment ‘in accordance with the
consent of her husband’. Accordingly, none of the presumptions in section 10C to 10E
will apply and the husband will not be presumed to be the father under any of those
provisions.

•

Where a married woman is separated from her female spouse and undergoes treatment
without her partner’s consent (in accordance with the amendments effected by clause 4
of the Bill), she will continue to fall within the provisions of Part III. As a consequence of
the amendment she can now fall within both the provisions of sections 13 and 14
(woman with female partner) and sections 15 and 16 (woman without a partner).
Whether she is regarded as having a female partner and falling within sections 12(1)(a),
13 and 14, or whether she is regarded as not having a partner and falling within sections
12(1)b), 15 and 16, yields no difference in outcome. Under either or both sets of
provisions the woman is presumed to be the mother and any donors are presumed not
to be a parent. The female spouse (who has not consented) is not presumed to be a
legal parent under sections 13(1)(b) or 14(1)(b).

As the Committee has observed, section 12(2) does not affect the meaning of ‘female
partner’ in section 12(1)(a). Married women who are separated from their female spouse are
still regarded as having a female partner for the purposes of the presumptions in section
13(1)(b) and section 14(1)(b). The Bill also does not alter the meaning of ‘husband’ in Part II.
Married women who are separated from their male spouse are still regarded as having a
husband for the purposes of the presumptions in sections 10C to 10E. This ensures that
where married couples (whether same sex or opposite sex) undergo treatment together such
that, in accordance with the provisions of the Act, their spouse gives consent to the
treatment, the couple will continue to be subject to and receive the benefit of the presumption
that the consenting spouse is a parent of the child. The fact that the couple have sought
treatment together is likely to be a powerful indicator that the couple are not to be regarded
as separated for the purposes of the Act and the Status of Children Act. However, this avoids
the risk of either the woman or her consenting spouse subsequently seeking to avoid or
exclude the operation of the presumptions on the basis of arguments that they were
separated at the time of the procedure.
Conclusion
I consider that clause 6 is compatible with the right to equality in section 8 of the Charter and
is necessary to remove discrimination that would otherwise arise. The effect of clause 6 is to
ensure that married women who are separated from their spouses and undergo treatment
without their spouse’s consent (and their donors) are subject to and receive the protection of
the same presumptions as those which apply to women who do not have a partner (and their
donors). While different provisions may apply depending upon whether a married woman has
a male or female spouse, the resulting presumptions and their effect are the same
irrespective of the sex of the spouse.
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The meaning of ‘separated’ in clauses 4 and 6 and those clauses’ compatibility with
married people’s Charter rights to not have their family ‘unlawfully or arbitrarily
interfered with’ (to the extent that the meaning is uncertain) and to equality on the
basis of marital status (to the extent that clauses 4 and 6 apply a different test than the
one used to determine the end of a de facto relationship.)
It is a principle of statutory construction, that legislation be interpreted in a manner that
promotes its purpose. As stated above, the purpose of the Bill is to remove the discriminatory
aspect of the Act, identified by the Federal Court in EHT18 v Melbourne IVF [2018] FCA
1421, which treats married women differently to single women and women in de facto
relationships. Clauses 4 and 6 and the term ‘separate’ should be given a construction that
promotes that purpose and avoid further discrimination. Accordingly, the provision needs to
be read in light of the position of women who are not married and who are not regarded as
having a partner if they do not ‘live with [a] person as a couple on a genuine domestic basis’
(see section 3).
The term ‘separated’ will be given its ordinary meaning relative to the specific circumstances
of the couple. For example, a married couple may be separated even if they are both still
living in the family home, if they have genuinely stopped living as a couple. Similarly, a
married couple who live in separate residences will not be separated if they are genuinely
living together as a couple. The term is commonly used and well understood in family law
proceedings.
I note that the Committee has referred to a number of other provisions. However, I consider
that the term in clauses 4 and 6 should be interpreted purposively, which is to remove the
distinction between married and de facto relationships and having regard to the context of
the Act itself.
Thank you for seeking clarification on these important issues.
Yours sincerely

Jenny Mikakos MP
Minister for Health
Minister for Ambulance Services
09 / 08 /2019
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s 14(1)(c) – with donor ovum

s 10D(2)(b) – IVF

Irrebuttable presumption that a
partner who has consented to the
procedure that has resulted in the
pregnancy is a parent of the child

s 13(1)(c)

s 10C(2)(b) – artificial insemination

Irrebuttable presumption, where
donor semen is used, that the
man who produced the semen is
not the father of the child

s 14(1)(b) – with donor ovum
female partner presumed to be ‘legal
parent’

s 10D(2)(a) – IVF

s 10E(2)(c),(d),(e),(f) – IVF with donor
ovum

‘husband’, with extended definition to
de facto relationships under s 10A,
presumed to be the ‘father’

s 13(1)(b)

s 10C(2)(a) – artificial insemination

s 10E(2)(d) – IVF with donor ovum

s 14(1)(d)

No provision for additional parent in s
15 or s 16.

s 16(1)(b)

s 15(1)(b)

s 16(1)(c)

16(1)(b) – with donor ovum

s 14(1)(a) – with donor ovum

No express provision for women with
male partners who use their own ovum,
but unnecessary.

s 10E(2)(b)

15(1)(a)

s 13(1)(a)

s 10E(2)(a) – with donor ovum

Sections setting out presumptions
as to the parent that apply to a
woman without a partner

Sections setting out presumptions
as to the parent that apply to a
woman with a female partner

Sections setting out presumptions
as to the parent that apply to a
woman with a male partner (see
extended definition of ‘husband’ in s
10A(1) so as to include de facto
relationships)

TABLE OF RELEVANT PRESUMPTIONS AS TO THE PARENT
STATUS OF CHILDREN ACT 1974

Irrebuttable presumption, where
donor ovum is used, that the
woman who produced the ovum is
not the mother of the child

Irrebuttable presumption that the
woman who undergoes the
treatment procedure is the mother
of the child
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Appendix 1
Index of Bills in 2019
Alert Digest Nos.
Appropriation (2019‐2020) Bill 2019
Appropriation (Parliament 2019‐2020) Bill 2019
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
Audit Amendment Bill 2018
Births, Deaths and Marriages Registration Amendment Bill 2019
Disability (National Disability Insurance Scheme Transition) Amendment Bill 2019
Energy Legislation Amendment (Victorian Default Offer) Bill 2019
Environment Protection Amendment Bill 2019
Essential Services Commission Amendment (Governance, Procedural and Administrative
Improvements) Bill 2019
Fair Work (Commonwealth Powers) Amendment Bill 2018
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
Flora and Fauna Guarantee Amendment Bill 2019
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
Justice Legislation Amendment (Police and Other Matters) Bill 2019
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Legal Profession Uniform Law Application Amendment Bill 2019
Local Government (South Gippsland Shire Council) Act 2019
Major Transport Projects Facilitation Amendment Bill 2019
Mineral Resources (Sustainable Development) Amendment Bill 2019
Open Courts and Other Acts Amendment Bill 2019
Owner Drivers and Forestry Contractors Amendment Bill 2019
Parliamentary Committees Amendment Bill 2019
Primary Industries Legislation Amendment Bill 2019
Professional Engineers Registration Bill 2019
Public Health and Wellbeing Amendment Bill 2019
Public Holidays Amendment Bill 2019
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2018
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
Statute Law Revision Bill 2018
Superannuation Legislation Amendment Bill 2019
Transport Legislation Amendment (Better Roads Victoria and Other Amendments) Bill 2018
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019
Water and Catchment Legislation Amendment Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019

7
7
8, 9
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9
8
3
9
3
2
8, 9
9
1
1, 2
2
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9
4
8
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6
2
4
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1
5, 6
2, 3
7, 9
3
8
2
2, 3
5
3, 5
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Flora and Fauna Guarantee Amendment Bill 2019
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Primary Industries Legislation Amendment Bill 2019
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019
(ii)

9
1, 5
4
5, 6
2, 3
7, 9
3, 5

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers;

Professional Engineers Registration Bill 2019

4, 5

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Assisted Reproductive Treatment Amendment (Consent) Bill 2019
Audit Amendment Bill 2018
Births, Deaths and Marriages Registration Amendment Bill 2019
Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Legal Profession Uniform Law Application Amendment Bill 2019
Local Government (South Gippsland Shire Council) Act 2019
Open Courts and Other Acts Amendment Bill 2019
Primary Industries Legislation Amendment Bill 2019
Professional Engineers Registration Bill 2019
Sale of Land Amendment Bill 2019
Spent Convictions Bill 2019
State Taxation Acts Amendment Bill 2019
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019

8, 9
1, 2
9
8, 9
1, 2
1, 5
8, 9
9
3, 4
4
4, 5
5, 6
2, 3
7, 9
2, 3
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West Gate Tunnel (Truck Bans and Traffic Management) Bill 2019

3, 5

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2019 2, 3
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Audit Amendment Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight
and Independence) Bill 2018

Special Minister of State

05.02.19
14.02.19

1 of 2019
2 of 2019

Justice Legislation Miscellaneous
Amendment Act 2018 (House
Amendment)

Attorney‐General

05.02.19
27.03.19

1 of 2019
5 of 2019

Spent Convictions Bill 2019

Fiona Patten MP

19.02.19
21.02.19

2 of 2019
3 of 2019

Victorian Independent
Remuneration Tribunal and
Improving Parliamentary
Standards Bill 2019

Special Minister of State

19.02.19
01.03.19

2 of 2019
3 of 2019

Open Courts and Other Acts
Amendment Bill 2019

Attorney‐General

05.03.19
18.03.19

3 of 2019
4 of 2019

West Gate Tunnel (Truck Bans and
Traffic Management) Bill 2019

Transport Infrastructure

05.03.19
28.03.19

3 of 2019
5 of 2019

Primary Industries Legislation
Amendment Bill 2019

Agriculture

19.03.19

4 of 2019

Fishing and Boating

19.03.19

4 of 2019

Professional Engineers Registration
Bill 2019

Treasurer

19.03.19
23.04.19

4 of 2019
5 of 2019

Sale of Land Amendment Bill 2019

Consumer Affairs, Gaming and
Liquor Regulation

30.04.19
23.05.19

5 of 2019
6 of 2019

State Taxation Acts Amendment
Bill 2019

Treasurer

06.06.19
18.06.19

7 of 2019
9 of 2019

Assisted Reproductive Treatment
Amendment (Consent) Bill 2019

Health

18.06.19
09.08.19

8 of 2019
9 of 2019

Firefighters’ Presumptive Rights
Compensation and Fire Services
Legislation Amendment (Reform)
Bill 2019

Police and Emergency Services

18.06.19
20.06.19

8 of 2019
9 of 2019
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Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Legal Profession Uniform Law
Application Amendment Bill 2019

Attorney‐General

18.06.19
01.08.19

8 of 2019
9 of 2019

Births, Deaths and Marriages
Registration Amendment Bill
2019

Attorney‐General

13.08.19

9 of 2019

Flora and Fauna Guarantee
Amendment Bill 2019

Energy, Environment and
Climate Change

13.08.19

9 of 2019

Local Government (South
Gippsland Shire Council) Act 2019

Local Government

13.08.19

9 of 2019
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules were considered by the Regulation Review Subcommittee on
12 August 2019.
Statutory Rules Series 2019
SR No. 30 – Subordinate Legislation (Children’s Services Regulations 2009) Extension Regulations 2019
SR No. 31 – Transfer of Land (Fees) Amendment Regulations 2019
SR No. 32 – Magistrates’ Court General Civil Procedure Amendment Rules 2019
SR No. 33 – State Superannuation (Revised Scheme Medical Classifications) Regulations 2019
SR No. 34 – Crimes (Extra‐Territorial Offences) Regulations 2019
SR No. 35 – Fundraising Regulations 2019
SR No. 36 – Domestic Animals Amendment Regulations 2019
SR No. 37 – Local Government (Planning and Reporting) Amendment Regulations 2019
SR No. 38 – Supreme Court (Hague Convention and Powers of Judicial Registrars Amendments) Rules
2019
SR No. 39 – Victorian Civil and Administrative Tribunal (Fees) Amendment Regulations 2019
SR No. 40 – Building Amendment Regulations 2019
SR No. 41 – Plumbing Amendment Regulations 2019
SR No. 42 – Livestock Disease Control Amendment (Beekeeping) Regulations 2019
SR No. 43 – Confiscation Regulations 2019
SR No. 44 – Crimes (Mental Impairment and Unfitness to be Tried) Regulations 2019
SR No. 45 – Residential Tenancies Amendment Regulations 2019
SR No. 46 – Corrections Amendments Regulations 2019
Legislative Instruments
Fees for Annual Permissions, Annual Registrations and Accredited Drivers
Fees for Bus Driver Accreditation
Ministerial Order pursuant to section 4.8A.2 of the Gambling Regulation Act 2003
Ministerial Order under section 16BA of the National Electricity (Victoria) Act 2005
Ministerial Order under section 16BA of the National Electricity (Victoria) Act 2005
Notice under section 3.6.5A of the Gambling Regulation Act 2003 fixing the value of the supervision
charge for venue operators for 2017‐18
Order in Council under section 17 of the Electricity Industry Act 2000
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