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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Liquor Control Reform Amendment Bill 2021
Member
Portfolio

Hon Melissa Horne MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

22 June 2021
23 June 2021

Summary
The Bill makes a number of amendments to the Liquor Control Reform Act 1998 (LCR Act). The Bill:

Makes amendments to certain licences authorising the supply of liquor including the
introduction of a new licence category for online-only vendors of packaged liquor;



Makes amendments to the application and objection process for licences that apply to large
packaged liquor outlets in order to reduce harm;



Make amendments to the review of decisions by the Victorian Commission for Gambling and
Liquor Regulation (the Commission);



Introduces a new mechanism for VCAT to review decisions made by the Commission on internal
review;



Abolishes restrictions relating to the grant of liquor licences in dry areas and other minor
amendments.

Part 1 – Part 2 – Amendment of the LCR Act
Clause 2 is the commencement provision. It provides that the Act comes into operation on a day or
days to be proclaimed or on 31 December 2022 if not proclaimed earlier. [2] In relation to the delayed
commencement provision note the Explanatory memorandum:- ‘The default commencement date in
subsection (2) will provide the Commission with an appropriate period of time to implement the
necessary changes to existing liquor licences to reflect the amendments made to the authority of
licences, to establish the application processes for the new licence category of online-only vendor
packaged liquor licence and other administrative changes necessary to implement the amendments.’
It inserts a new definition of ‘harm’ and ‘family violence’ into the Act. [4] It allows a licensee of a
general licence to supply liquor between 11 pm on a particular day and 1 am the following day for
consumption on the licensed premises. [8-10] It enables licensees of a restaurant and café to supply
packaged liquor for takeaway during ordinary trading hours and supply liquor for online orders. [10] It
provides the holder of a full club licence may supply liquor to club members by orders placed
online. [11] It enables packaged liquor licence licensees to supply liquor by orders placed online
provided that the licensee’s predominant activity remains retail sale of liquor for off premises
consumption. [12] A late night (packaged liquor) licence is authorised to supply liquor for online orders
between 11 pm and 1 am where permitted by the Commission and specified in the licence. [13]
It amends section 7 to insert a new licence category, the online-only vendor packaged liquor licence
into the list of categories of licences and permits that may be issued under the LCR Act. It is subject to
the condition that the licensee must not allow liquor to be delivered except during ordinary trading
hours. (See new 11B(2)(d) [7,14] A licensee who holds a producer’s licence may supply liquor by online
orders. [15] It sets out the hours a BYO permit can operate on New Year’s Eve including between 11 pm
1

Scrutiny of Acts and Regulations Committee

and 1 am. [16] It sets out standard conditions for online orders. [17] It empowers the Minister to
authorise by Order published in the Government Gazette, a licensee or class of licensees to supply
packaged liquor during a state of emergency declared under section 198 of the Public Health and
Wellbeing Act 2008. [18] Note the Explanatory memorandum:- ‘This supply is subject to the conditions
provided by new section 21B(4) which includes volume limitations. This amendment recognises the
challenges placed on licensed venues during a state of emergency.’
It clarifies that petrol stations and highway services centres are not to be licensed. [19] Large packaged
liquor outlets must provide a community impact statement with their licence application including
where they are seeking to vary a licence or permit. [23,24] The Commission may refuse a licence for a
large packaged liquor outlet on the basis that the net economic and social impact of granting the
application would be detrimental to the wellbeing of the local community. [28] The Commission may
vary a licence of a BYO permit during a state of emergency. [30] It inserts new Division 8A which sets
out the process for cancelling a licence or BYO permit where the licensee has been evicted or
abandoned the premises. [32] It inserts new sections 109B and 109C which create offences relating to
the delivery of online orders. (They are infringement offences.)1 [42,46] The Commission may specify
types of advertising or promotions that would not be in the public interest with respect to minors, antisocial behaviour or promotion that is directly or indirectly sexual, degrading or sexist. [44]
Confidentiality protections for information provided to licensees or permittees who are parties to a
liquor accord are set out. [49]
It sets out new processes for compulsory conferences for parties contesting a licence
application. [55,51] New Division 3 of Part 9 provides parties may apply to VCAT for review of a
decision made by the Commission on internal review.2 [52] It makes a statute law revision amendment
and updates the language of section 172A. [53] It amends the regulation making provision to allow
regulations to prescribe fees that differ according to the geographical location of the licensee,
permittee or licensed premises. [55] Note the Second Reading Speech:- ‘This measure recognises that
recovery from events such as the COVID-19 pandemic may be slower in some areas, for example,
regional areas. This will allow vital support to be directed towards licensees who may be affected by
these events more than others.’
It abolishes dry areas.3 [57,58] It repeals clause 17 of Schedule 3 which removes the ability of local
residents to vote on a proposed liquor licence application in those designated areas.4 [57] It repeals
1

2

3
4

2

See sections 109B and 109C inserted by new clause 42.
109B Written notice for delivery of liquor supplied online.
On the same day the order is placed, a licensee who supplies liquor by an order placed online must ensure that the
delivery person is given written notice that the liquor must not be left unattended. Penalty: 60 penalty units.
109C Person must not deliver liquor supplied online to intoxicated persons.
A person must not knowingly deliver liquor supplied by an order placed online to a person who is intoxicated or in
respect of whom there is a substantial risk of intoxication. Penalty: 120 penalty units.’
See the Second Reading Speech: ‘The Bill will further reduce red tape by amending the process for reviewing licensing
decisions in the Act to introduce a new power for the VCGLR to hold compulsory conferences for licensees and
objectors. This will provide for a less formal process for the parties to discuss the matters at issue and attempt to reach
an agreement, reducing the need for a lengthy and more expensive review hearing. Further reform will also broaden
the appeal rights of parties dissatisfied with licensing decisions by permitting the Victorian Civil and Administrative
Tribunal to review VCGLR decisions. Currently these decisions were reviewed by the VCGLR itself. This will provide an
independent review, enhancing transparency of decision making.’
https://www.vcglr.vic.gov.au/sites/default/files/uploadMap_of_the_dry_area.pdf.
https://www.vcglr.vic.gov.au/liquor/restaurant-cafe/apply-new-licence/dry-areas
What is a 'dry area'? The following areas of the Cities of Whitehorse and Boroondara are dry areas: east of Burke Road
to Middleborough Road; bounded to the north by Koonung Creek; bounded to the south by Gardiner's Creek, Warrigal
Road and Riverdale Road (as extended through the Box Hill Golf Course)…
The Victorian Commission for Gambling and Liquor Regulation (VCGLR) will not grant specific liquor licences unless
expressly approved by the residents of the adjacent neighbourhoods. Residents vote in a liquor licence poll conducted
by the Victorian Electoral Commission (VEC). This restriction applies to the following licence types: general licence (hotel
or bar); on premises licence; club licence This approval process also applies to relocation of any existing licences to the
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clause 18 of Schedule 3 which enables local Councils to poll residents in a particular electoral district
on whether to retain, alter or repeal the provision of clause 17 of Schedule 3 in that area.5 [58] Note
the Second Reading Speech:The Bill will also deliver on the government’s election commitment to abolish dry area polls,
which are compulsory within a small number of suburbs in the Cities of Boroondara and
Whitehorse. These polls are costly and outdated, and their repeal will bring these parts of the
city into line with the rest of Victoria and ensure that liquor licensing laws are consistent
throughout the state. Local residents in these areas will still have input into liquor licensing
decisions through their local councils and the Act’s processes.

It contains transitional provisions. [60]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

dry area. Criteria and exemptions: BYO permits are exempt from the dry area polls; Restaurant and café licence
applications – no poll required. An application for a general, on-premises or club licence in the ‘dry area’ must satisfy
the standard licensing criteria of the Act. Licence applications will be the subject of a dry area poll conducted by the
VEC. A majority of residents must vote in favour of the application before it may be granted by the VCGLR.
5

Note the Statement of Compatibility: ‘Section 18 of the Charter provides for a right to take part in public life which
includes the right to vote at municipal elections. Clauses 57 and 58 of the Bill limit this right because they remove the
ability of local residents in the ‘dry areas’ to vote in licensing polls. The licensing polls are not technically municipal
elections and may fall outside of the Charter’s contemplation, however, the amendment removes the current right that
residents have to vote on a liquor licence application. Where these clauses restrict this right, they meet the reasonable
limits test under section 7. The ‘dry area’ arrangements did not give all Victorians a right to vote in licensing polls and
the reforms will create consistency in the right to vote across the state. Residents in the former ‘dry areas’ will still
participate in licensing decisions under the Act by objecting directly or through the local councils. The abolition of ‘dry
areas’ will allow all liquor licence applications to be treated equally across Victoria, subject to the usual checks and
balances provided by the Commission. ‘

3

Scrutiny of Acts and Regulations Committee

Occupational Health and Safety and Other Legislation
Amendment Bill 2021
Member
Portfolio

Hon Ingrid Stitt MP
Workplace Safety

Introduction Date
Second Reading Date

22 June 2021
23 June 2021

Summary
The Bill amends various Acts in relation to labour hire arrangements, insurance and indemnities, notice
requirements and the powers of certain persons. The Bill:

Amends the Occupational Health and Safety Act 2004 (OHS Act) to provide additional
protections in relation to labour hire and to give additional powers to health and safety
representatives and authorised representatives of registered employee organisations in relation
to certain matters.



Amends various Acts to prohibit insuring or indemnifying a person for a pecuniary penalty for
an offence;



Amends various Acts to ensure the forfeiture provisions work as intended.

Part 2 – Labour hire
It inserts new section 5A and extended definitions of ‘employer’ and ‘employee’ in labour hire
arrangements in the OHS Act. [4] It imposes a duty on labour hire providers and host employers to
reasonably consult, cooperate and coordinate with each other.6 [5] Note the Second Reading Speech:Labour hire employment is a tripartite arrangement involving a worker, a labour hire provider
or agency and a ‘host employer’. The worker attends the host employer’s worksite and may be
supervised by the host employer or their staff. However, the worker is not technically an
‘employee’ of the host employer. Instead, the labour hire worker is usually only an employee of
the provider…
The first change is to extend the definition of ‘employer’ and ‘employee’ in the OHS Act to
provide that a labour hire worker performing work for a host it taken to be the employee of the
host. This means that labour hire workers will have all the OHS rights and protections when at
their host employer’s workplace. The second change is that the Bill creates a new duty requiring
labour hire providers and host employers to consult, cooperate and coordinate with each other
when they share duties under the OHS Act towards labour hire workers.
Part 3 – Prohibition on indemnities for pecuniary penalties – Offences – Amendment of the OHS Act –
Amendment of Dangerous Goods Act 1985 – Amendment of Equipment (Public Safety) Act 1994
It inserts new Part 11A into the OHS Act which prohibits the use of a term of a contract or other
arrangement that purports to insure or indemnify a person for the person’s liability to pay a
pecuniary penalty under the Act or regulations. Such a provision is void to the extent that
the term provides for that insurance or indemnity. [6,7] It inserts new section 148B which creates
three offences relating to contracts or other arrangements which purport to
insure or indemnify a person for the person’s liability to pay a pecuniary penalty under the OHS Act or

6

4

The relevant penalties for a breach of section 35A are 180 penalty units for a natural person and 900 penalty units for
a body corporate.
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regulations.7 [7,8] It clarifies the definitions of ‘indemnity’ and ‘insure’ in the Dangerous Goods Act
1985. [9] It inserts Part VIIA in the Dangerous Goods Act 1985. It contains a prohibition on insurance
and indemnity arrangements in respect of a person’s liability to pay a pecuniary penalty under that
Act. It also inserts relevant offences and penalties.8 [10,11] Note the Explanatory memorandum:- ‘New
section 51D is not intended to void terms in other contracts or arrangements which cover other kinds
of legal expenses… new section 51D will only render void those terms which purport to insure or
indemnify the person for the person’s liability to pay a pecuniary penalty under the Act or its
regulations. Other terms would be unaffected.’
Similarly, it inserts new Part 5A into the Equipment (Public Safety) Act 1994. It contains a prohibition
on insurance and indemnity arrangements in respect of a person’s liability to pay a pecuniary penalty
under that Act. It also inserts relevant offences and penalties.9 [13,14]
Part 4 – Service of notices
It clarifies that if a health and safety representative (HSR) consults with a body corporate regarding the
service of provisional improvement notices under the OHS Act, the HSR may consult with an employee,
agent or officer of the body corporate. [15,16] It clarifies that notices may be effectively issued to a
body corporate if the notice is issued electronically to an employee, agent or officer of the body
corporate.10 [17,18,19] It clarifies requirements for the giving of entry reports by inspectors and the

7

8
9
10

See new section 148B inserted by clause 8:
148B Prohibition on insurance and indemnity for pecuniary penalties
(1) A person must not—
(a) enter into or be a party to a contract or other arrangement that purports to insure or indemnify the person for
the person’s liability to pay a pecuniary penalty under this Act or the regulations; or
(b) enter into, offer to enter into or be a party to a contract or other arrangement that purports to insure or
indemnify another person for that other person’s liability to pay a pecuniary penalty under this Act or the
regulations.
Penalty: 300 penalty units for a natural person;
1500 penalty units for a body corporate.
(2) A person does not commit an offence against subsection (1) if the person has a reasonable excuse for entering into,
offering to enter into or being a party to the contract or other arrangement.
(3) A person must not receive a benefit under a term of a contract or other arrangement that is a term which purports
to insure or indemnify the person for the person’s liability for a pecuniary penalty under this Act or the regulations.
Penalty: 300 penalty units for a natural person;
1500 penalty units for a body corporate.
(4) A person must not provide a benefit to another person under a term of a contract or other arrangement that is a
term which purports to insure or indemnify that other person for that person’s liability for a pecuniary penalty
under this Act or the regulations.
Penalty: 300 penalty units for a natural person;
1500 penalty units for a body corporate.
(5) An offence against subsection (1), (3) or (4) is an indictable offence.
Note
However, the offence may be heard and determined summarily (see section 28 of the Criminal Procedure Act 2009).
See new section 51D inserted by clause 10. See also new section 51E inserted by clause 11.
See new section 32A inserted by clause 13. See also new section 32B inserted by clause 14.
Note the Second Reading Speech:- ‘For example, amendments will be made to the Dangerous Goods, Equipment (Public
Safety) and Workplace Injury Rehabilitation and Compensation Acts to ensure that inspectors can effectively serve NonDisturbance Notices, Improvement Notices and Prohibition Notices electronically upon body corporates via an agent,
officer or employee. These amendments would also permit inspectors to serve Entry Reports (which record details of
an inspector’s visit to workplace, what they observed and the steps taken) electronically without first having to seek
consent of the recipient…These amendments will also allow WorkSafe inspectors to serve infringement notices in the
same way as other notices can be issued under the Acts, including electronically... The amendments proposed by this
Bill will allow for electronic delivery of infringement notices once the scheme is in place… It is necessary for inspectors
to have the ability to serve infringement notices electronically to provide an immediate penalty for certain types of
offences and in circumstances where it is preferable not to provide physical notices, such as the ongoing COVID-19
pandemic.

5
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service of electronic infringement notices under the Dangerous Goods Act 1985, the Equipment (Public
Safety) Act 1994 and the Workplace Injury Rehabilitation and Compensation Act 2013. [21-28]
Part 5 – Powers of officer holders – Part 6 – Seized items
It inserts new section 58(1)(ab) into the OHS Act to give HSRs a new power to take photographs or
measurements or make sketches or recordings to raise health and safety concerns affecting the HSRs
designated work group with their employer, monitor measures taken by an employer or alert the
Authority to suspected contraventions of the OHS Act or regulations. [29] Note the Second Reading
Speech:This element of the Bill creates new powers for ARREOs11 and HSRs… The Bill amends the OHS
Act to give the power to take photographs, measurements, sketches and recordings (including
video recordings) to ARREOs and HSRs. The amendments have been drafted to ensure that this
new power is subject to all of the limitations and safeguards that the Act applies to ARREO and
HSR powers currently.
For example, an HSR will only be able to take a photo or a video recording for the purpose of
representing members of their Designated Work Group on health and safety matters,
monitoring health and safety activity by their employer, enquiring into health and safety risks,
or attempting to resolve health and safety risks.
An ARREO will only be able to exercise the new power “to the extent that it is reasonable for
the purpose of enquiring into the suspected contravention” which they entered the workplace
to examine. For example, if an ARREO entered a workplace to enquire into a suspected
contravention—which must be noted on an entry permit before the ARREO enters—then they
could not take photographs or video of another suspected contravention, or anything else,
while at the workplace.
Current restrictions in the Act also prevent ARREOs from exercising this new power in parts of
a workplace which are used for residential purposes. Existing offences in the OHS Act mean that
penalties would apply if an ARREO purports to exercise this power for purposes not reasonably
connected with enquiring into the suspected contravention.
In addition, this Bill amends an existing offence at section 91 of the OHS Act—which, among
other things, prohibits ARREOs from using or disclosing information they gather in a way not
connected with the exercise of their powers under the Act—to ensure this offence applies to
photos, sketches, measurements and recordings collected under the new power… These
changes will be supported with revised information, training and guidance developed by
WorkSafe Victoria to ensure an understanding of these changes among ARREOs, HSRs and duty
holders.
It amends the OHS Act, the Equipment (Public Safety) Act 1994 and the Workplace Injury Rehabilitation
and Compensation Act 2013 to allow Worksafe to retain, dispose of or destroy property in particular
circumstances. [33,34,35] Note the Second Reading Speech:- ‘These amendments do not allow
WorkSafe to keep seized items that the owner wants returned. It only simplifies a process for disposing
of or destroying copies of documents, items which have already been forfeited to WorkSafe or items
which an owner does not want.’

11

6

See the Second Reading Speech:- ‘Note ARREOs are employees or officers of union who hold a permit issued by the
Magistrates’ Court which allows them to enter workplaces if: they reasonably suspect that a contravention of the OHS
Act or OHS Regulations has occurred or is occurring; and the suspected contravention relates to work being done by
members of potential members of the ARREO’s organisation.’
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Comments under the PCA
Rights and freedoms – Retrospectivity – Prohibition on indemnities for pecuniary penalties –
(Section 17(a)(i), PCA)
Clauses 7, 10 and 13 prohibit any contractual term which purports to insure or indemnify a person
against their liability to pay monetary penalties under the OHS Act, the Dangerous Goods Act 1985 and
the Equipment (Public Safety) Act 1994 respectively. [7,10,13] Clause 2(1) provides that the Act comes
into operation on the day after the day on which is receives Royal Assent. Clauses 8, 11 and 14 set out
the relevant penalties for a breach of clauses 7, 10 and 13 respectively. [8,11,14] Pursuant to clause
2(3) sections 8, 11 and 14 come into operation on the first day after the end of the period of 12 months
beginning on and including the day on which the Act receives Royal Assent.
The Committee notes that clauses 7, 10 and 13 may have a retrospective effect. They may have the
effect of making void any prohibited terms in contracts of insurance or indemnity with respect to the
payment of monetary penalties already in existence under the Acts listed above. The Committee also
notes that the applicable penalties in respect of the prohibitions set out in clauses 7, 10 and 13 do not
commence operation until 12 months after Royal Assent. Note the Second Reading Speech:Any terms in contracts of insurance or indemnity which purport to provide this kind of cover
will be made void as soon as the Act commences. It would also be an offence to provide, enter
into or hold this kind of cover or to provide or receive a benefit under such a contract. New
Zealand and New South Wales already prohibit these kinds of insurance and indemnities, and
a similar offence will commence in Western Australia shortly.
In 2018, the Boland Review into the model Work Health and Safety Act recommended that the
model Act should prohibit this kind of insurance. The Government strongly believes that
allowing businesses to access this kind of insurance or indemnity undermines the effectiveness
of workplace safety law and should not be permitted.
Maximum penalties for these offences are 300 penalty units for individuals (approximately
$49,000) and 1500 penalty units for body corporates (approximately $247,000). This penalty
sends a strong message to deter businesses from seeking to avoid penalties. While any
offending contract term will be void from the date of commencement, the offences and
penalties will not come into effect for a period of 12 months. This will allow businesses to
unwind any contracts they have in place which provide this kind of cover, and change their
standard form contracts. Importantly, the offences do not prohibit insurance or indemnities
which cover legal expenses. For example, insurance which covers the costs of court proceedings
for a business defending itself against a workplace safety prosecution will not be prohibited.
The Committee notes the Minister’s comments above. The Committee notes the possible
retrospective effect of clauses 7, 10 and 13 on contracts which may already be in existence with
respect to the payment of monetary penalties under the OHS Act, the Dangerous Goods Act 1985.
and the Equipment (Public Safety) Act 1994 prior to the commencement of the new provisions. The
Committee refers to the Charter report.
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Charter Issues
Property – No insurance or indemnity for liability for a pecuniary penalty – Whether retrospective
Summary: The effect of clauses 7, 10 and 13 may be to prevent a person from enforcing an existing
contract or arrangement for insurance or indemnity in relation to a liability for a pecuniary penalty for
an incident that occurred before the commencement of those clauses.
Relevant provisions
The Committee notes that clauses 7, 10 and 13, inserting new sections 148A into the Occupational
Health and Safety Act 2004, 51D and 51E into the Dangerous Goods Act 1985, and 32A into the
Equipment (Public Safety) Act 1994, provide that ‘a term of a contract or other arrangement purporting
to insure or indemnify a person for the person’s liability to pay a pecuniary penalty under’ those three
Acts ‘is void to the extent that the term provides for that insurance or indemnity’. Clauses 7, 10 and 13
come into effect on the day after the Bill receives Royal Assent.12 There is no transitional provision for
those clauses.
The Committee also notes that the High Court has remarked:13
The general rule of the common law is that a statute changing the law ought not, unless the
intention appears with reasonable certainty, to be understood as applying to facts or events
that have already occurred in such a way as to confer or impose or otherwise affect rights or
liabilities which the law had defined by reference to the past events. But, given rights and
liabilities fixed by reference to past facts, matters or events, the law appointing or regulating
the manner in which they are to be enforced or their enjoyment is to be secured by judicial
remedy is not within the application of such a presumption. Changes made in practice and
procedure are applied to proceedings to enforce rights and liabilities, or for that matter to
vindicate an immunity or privilege, notwithstanding that before the change in the law was
made the accrual or establishment of the rights, liabilities, immunity or privilege was complete
and rested on events or transactions that were otherwise past and closed.
The Committee observes that the effect of clauses 7, 10 and 13 may be to prevent a person from
enforcing an existing contract or arrangement for insurance or indemnity in relation to a liability for
a pecuniary penalty for an incident that occurred before the commencement of those clauses.
Charter analysis
The Statement of Compatibility remarks:
The purpose of the amendments in the Bill is to ensure that monetary penalties under the
relevant Act and its Regulations retain their deterrent value, and thereby encourage
compliance with duties under the law…
Generally, under the common law an insurance policy cannot cover the consequences of a
criminal conviction or penalty. However, this does not necessarily apply to unintentional
criminal acts that involve negligence. Offences under the OHS Act can be established without
direct culpability on the part of the duty holder. There is nothing that explicitly prevents a body
corporate or a sole trader from insuring themselves for their own liability for offences.
To the extent that the provisions in the Bill which void existing terms of insurance or indemnity
contracts (cls 7, 10, and 13) may amount to a deprivation of property, any such deprivation will

12
13

8

By contrast, clauses 8, 11 and 14 come into operation 12 months after commencement: see clause 2(3).
Maxwell v Murphy [1957] HCA 7; (1957) 96 CLR 261, 267.

Alert Digest No. 9 of 2021

be in accordance with the law, and not pursuant to a discretionary power that may operate
arbitrarily. As such, I consider that the right to property is not limited by these provisions.
The Committee notes that the Statement of Compatibility does not specifically address the application
of clauses 7, 10 and 13, including their deterrent purpose, to pecuniary penalties imposed for incidents
that preceded the commencement of those clauses.
Relevant comparisons
The Committee notes that New South Wales provision that introduced offences of providing or taking
a benefit under ‘a contract of insurance or other arrangement under which the person or
another person is covered for liability for a monetary penalty’ imposed by that state’s work
safety law14 is subject to the following transitional provision:

(1) This clause applies in relation to a contract of insurance or other arrangement, or a grant
of indemnity for liability, (each an “existing arrangement”) mentioned in section 272A that
is in force immediately before the commencement.
(2) A person does not commit an offence against section 272A for providing insurance or a
grant of indemnity under an existing arrangement, or for taking the benefit of an existing
arrangement, to the extent any payment made under the existing arrangement is not in
relation to a liability for a monetary penalty under this Act for an incident that occurred
after the commencement.
(3) In this clause—
“commencement” means the commencement of section 272A, as inserted by the Work
Health and Safety Amendment (Review) Act 2020.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clauses
7, 10 and 13 prevent people from enforcing existing contracts or arrangements for insurance or
indemnity for liabilities for pecuniary penalties in relation to incidents that occurred before the
commencement of those clauses.

14

Work Health and Safety Act 2011 (NSW), ss. 272A and Schedule 4, clause 27.
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Police Informants Royal Commission Implementation Monitor
Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

22 June 2021
23 June 2021

Summary
The purpose of the Bill is to establish the statutory office of the Police Informants Royal Commission
Implementation Monitor. Note the Second Reading Speech:The Government announced the establishment of the Royal Commission into the Management
of Police Informants (‘Royal Commission’) on 3 December 2018 following the publication of the
High Court’s decision in AB v CD, EF v CD [2018] HCA 58, which revealed former criminal defence
barrister, Ms Nicola Gobbo, was a registered Victoria Police human source.
The Royal Commission delivered its final report to the Victorian Government on 30 November
2020…
To oversee the implementation of recommendations, the Royal Commission recommended a
robust governance structure which emphasised the need for independent monitoring and
reporting to support effective and transparent implementation. A key governance mechanism
recommended by the Royal Commission was an independent Implementation Monitor to
assess and report on the status and adequacy of the implementation of recommendations.
The Royal Commission recommended that Government appoint an Implementation Monitor
within three months of its final report, and Government appointed Sir David Carruthers to the
role in February 2021.
Following on from that appointment, the Bill will establish the statutory office of the Police
Informants Royal Commission Implementation Monitor (‘the Implementation Monitor’) and
ensure the Implementation Monitor has the reasonable and necessary powers, as
recommended by the Royal Commission, to fulfil their role.
Part 2 – The Police Informants Royal Commission Implementation Monitor (PIRCIM) – Part 3 –
Reporting
It establishes the statutory office of the PIRCIM. A person may be appointed by the Governor in Council
as the Police Informants Royal Commission Implementation Monitor (Monitor) for 4 years and
reappointed for a further term not exceeding 4 years. [6-10] The Monitor is not subject to the direction
or control of any person in respect of the content of an implementation report. The Monitor has
personal immunity for anything done or reasonably done in good faith in the performance of a function
or an exercise of a power. Any liability from an act or omission attaches to the State. [13,14] The
Monitor’s functions are set out. [15] The Monitor may require a responsible agency to give information
relating to the implementations of the Royal Commission’s recommendations. [18-21] (See
comments.) Clause 22 provides the Monitor must not use or disclose confidential information except
as permitted by the Bill. Confidential information has its ‘ordinary meaning.’ [22] The Freedom of
Information Act 1982 does not apply to the PIRCIM. Nor does it apply to the Department of Justice and
Community Safety in relation to a document stored by the Department solely on behalf of the
Monitor. [23]
The Monitor must prepare implementation reports for the Attorney-General. [26] The AttorneyGeneral must prepare a report on the progress of the implementation of the Royal Commission
recommendations and table it in Parliament. [28] A review of the Act must undertaken after five
years. [29]
10
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Comments under the PCA
Rights and Freedoms – Legal professional privilege – (Section 17(a)(i), PCA)
Clause 21 states that an obligation to maintain secrecy or privilege or any other restriction on the
disclosure of information (including cabinet documents) by a responsible agency imposed by or under
an Act or rule of law does not apply to information given under clauses 18(2), 19 or 20.15 [21] Clause
18(2) sets out the power to require information within 21 days after receiving a notice from the
Monitor.16 Clause 19 sets out the duty to cooperate. A responsible person or agency must comply with
any reasonable request made by the Monitor for the purposes of performing the functions or
exercising the powers of the Monitor.17 [19] Clause 20 provides that a responsible agency or person
acting on behalf of a responsible agency may give the Monitor information without a prior
request.18 [20]
Such information required to be provided to the Monitor may be subject to legal professional privilege.
The common law recognises that confidential communications between a legal practitioner and client
for the sole or dominant19 purpose of the client obtaining, or the legal practitioner giving legal advice

15

16

17

18

19

See clause 21:
21 Constraints on access to information not to apply
(1) An obligation to maintain secrecy or privilege, or any other restriction on the disclosure of information (including a
cabinet document) by a responsible agency, imposed by or under an Act or rule of law, does not apply to information
given under section 18(2), 19 or 20.
(2) A responsible agency or a person acting on behalf of a responsible agency, when giving information to an
Implementation Monitor, must identify for the Implementation Monitor any information that is subject to—
(a) an obligation to maintain secrecy or privilege; or
(b) any restriction on its disclosure.
(3) An Implementation Monitor or any other person must not disclose or communicate, except to another person
performing duties under this Act, information provided by a responsible agency that is subject to—
(a) an obligation on the responsible agency to maintain secrecy or privilege; or
(b) any restriction on its disclosure by the responsible agency.
(4) Nothing in subsection (3) prevents an Implementation Monitor from disclosing or communicating information—
(a) to a person assisting the Implementation Monitor in the performance of the Implementation Monitor's
functions; or
(b) to another Implementation Monitor.
See Charter, section 18(2):
18 Taking part in public life
(2) Every eligible person has the right, and is to have the opportunity, without discrimination—
(a) to vote and be elected at periodic State and municipal elections that guarantee the free expression of the will
of the electors; and
(b) to have access, on general terms of equality, to the Victorian public service and public office.
See Charter, section 19:
19 Cultural rights
(1) All persons with a particular cultural, religious, racial or linguistic background must not be denied the right, in
community with other persons of that background, to enjoy his or her culture, to declare and practise his or her
religion and to use his or her language.
(2) Aboriginal persons hold distinct cultural rights and must not be denied the right, with other members of their
community—
(a) to enjoy their identity and culture; and
(b) to maintain and use their language; and
(c) to maintain their kinship ties; and
(d) to maintain their distinctive spiritual, material and economic relationship with the land and waters and other
resources with
See Charter, section 20:
20 Property rights
A person must not be deprived of his or her property other than in accordance with law.
See section 118 of the Evidence Act 2008 (Vic) and section 118 of the Evidence (National Uniform Legislation) Act
2011.
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for use in existing proceedings need not be given in evidence nor disclosed by the client or by the legal
practitioner, without the consent of the client.20 Note the Explanatory memorandum:Clause 21 establishes that an obligation to maintain secrecy or privilege, or any other restriction
on the disclosure of information by a responsible agency, imposed by or under an Act or rule of
law, does not apply to information given under clauses 18(2), 19 and 20. This might include,
for example, information subject to—
•

legal professional privilege;

•

public interest immunity;

•

statutory confidentiality provisions such as those in Division 1 of Part 13 of the Victoria
Police Act 2013;

•

restrictions under section 462 of the Legal Profession Uniform Law (Victoria).

This clause establishes that a responsible agency, or a person acting on behalf of a responsible
agency, cannot refuse to provide information to the Implementation Monitor because of an
obligation to maintain secrecy or privilege, or any other restriction on the disclosure of
information, including a cabinet document. Any such restriction is also overridden for the
purposes of a responsible agency, or a person acting on behalf of a responsible agency,
providing information voluntarily to the Implementation Monitor under clause 20.
Note the Second Reading Speech:The Bill permits responsible agencies to provide information to the Implementation Monitor
even where an obligation to maintain secrecy or any other restriction on the disclosure of
information imposed under an Act or rule of law would otherwise apply.
The Bill provides for several safeguards to ensure information provided to the Implementation
Monitor is appropriately managed. This reflects that the Implementation Monitor may have
access to highly sensitive information provided by responsible agencies. The safeguards for the
protection of information under the Bill include:

20

12

•

Protection for information subject to an obligation to maintain secrecy or privilege, or
any other restriction: where responsible agencies provide the Implementation Monitor
with information that is subject to these restrictions, the Bill requires them to clearly mark
that information. The Implementation Monitor, or any other person, is then prohibited
from disclosing or communicating, except to another person performing duties under the
Bill, such information.

•

Protection for confidential and personal information: the Bill prevents the
Implementation Monitor from using or disclosing confidential or personal information
obtained or received in the course of, or as a result of, the performance of the functions of
the Implementation Monitor except where the information is already in the public domain
or the relevant person consents to the disclosure.

•

Consultation on, and prohibition on publication of, sensitive information: when
undertaking their reporting function, which I will turn to after describing these protections,
the Bill requires the Implementation Monitor to consult with agencies before including
information obtained from that agency in the Implementation Monitor’s implementation
report, ensuring sensitive information is not inadvertently included. The Bill also prohibits
the Implementation Monitor from including information in their report that is otherwise
sensitive.

•

Exemption from the Freedom of Information Act 1982 (Vic): given the sensitive nature of
materials that the Implementation Monitor may need to consider in undertaking their role,

Grant v Downs (1976) 135 CLR 674; 11 ALR 577.
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the Bill also provides that they are exempt from the Freedom of Information Act 1982 (Vic).
The Bill also provides that the Freedom of Information Act 1982 (Vic) does not apply to the
Department of Justice and Community Safety in relation to documents received or stored
solely on behalf of the Implementation Monitor.
The Committee notes the safeguards for the protection of information. The Committee also notes
establishment of the PIRCM arises from the recommendations of the Royal Commission. The Royal
Commission ‘recommended a robust governance structure which emphasised the need for independent
monitoring and reporting to support effective and transparent implementation.’21
The Committee is of the view that the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

21

See Parliamentary Debates (Victoria), Legislative Assembly, Police Informants Royal Commission Implementation
Monitor Bill 2021, Second reading, 23 June 2021.
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Racing Amendment Bill 2021
Member
Portfolio

Hon Martin Pakula MP
Racing

Introduction Date
Second Reading Date

22 June 2021
23 June 2021

Summary
The Bill amends the Racing Act 1958 to:

enable racing on Good Friday;



remove the requirement for thoroughbred racing clubs to obtain Ministerial approval to conduct
a race meeting on ANZAC Day;



enable the Minister to appoint a person to act as the Racing Integrity Commission on a shortterm basis;



enable the Board of Harness Racing Victoria to appoint administrators of harness racing clubs;



improve the operation of the Victorian Racing Integrity Board and make other minor
amendments.

Part 2 – Amendment of the Racing Act 1958
It removes the prohibition on holding race meetings on Good Friday. [5] It amends section 22A to
permit Racing Victoria (RV), instead of the Minister for Racing to determine any additional horse race
meetings and the racecourse where they can be held on ANZAC Day. [6] Note the Second Reading
Speech:While the Act authorises the Victoria Racing Club to conduct a race meeting at Flemington
Racecourse on ANZAC Day, other thoroughbred racing clubs that are scheduled by race by RV
require approval from the Minister to conduct the meeting. This is inconsistent with the
provisions relating to the conduct of harness and greyhound racing on ANZAC Day. HRV and
GRV are each authorised to approve the conduct of race meetings for their respective codes.
No ministerial approval is required in respect of harness or greyhound race meetings…The Act
will continue to require the proceeds from race meetings held on ANZAC Day to be paid to
approved funds for the benefit of veterans. The existing prohibition on race meetings
commencing before 1 pm on ANZAC Day will also remain in place.
The Minister may appoint a person to act as the Racing Integrity Commissioner (RIC) for a period not
exceeding 3 months. [8,10] It requires the RIC to report the findings of an investigation of a public
interest complaint to the Integrity Board and the relevant controlling body. The Harness Racing Board
instead of the Minister may suspend members of a committee and appoint a suitable
administrator. [13] It inserts new section 95H to provide that the Integrity Board may delegate
functions in section 95H(1)(d), (e), (f) and (l) to the Chairperson or Deputy Chairperson. [25] It provides
personal immunity for a member of the Integrity Board acting in good faith in the exercise or
performance of duties. Liability for acts or omissions attaches instead to the State. [26] It inserts new
section 95VA to consolidate regulation making powers contained in various sections. This includes
making regulations for matters such as the prescription of forms, penalties not exceeding 5 penalty
units, notices etc.22 [27] It contains transitional savings provisions. [28]

22

14

This includes giving Harness Racing Victoria (HRV) the power to make rules with respect to section 49 (Rules of Board)
and Greyhound Racing Victoria (GRV) the power to make rules with respect to section 82 (Rules of Board).
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Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Energy Legislation Amendment Bill 2021
Energy Legislation Amendment (Energy Fairness) Bill 2021
Mutual Recognition (Victoria) Amendment Bill 2021
Victorian Civil and Administrative Tribunal and Other Acts Amendment
(Federal Jurisdiction and Other Matters) Bill 2021
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Mr Mark Gepp MLC
Chair
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002

Ref: MIN087210

“*MIN087210*”

By email via: helen.mason@parliament.vic.gov.au
Dear Mr Gepp
ENERGY LEGISLATION AMENDMENT BILL 2021
Thank you for your letter dated 23 June 2021 from the Scrutiny of Acts and Regulations Committee seeking
further information about clause 19(1) of the Energy Legislation Amendment Bill 2021.
The effect of clause 19(1) of the Bill is to enable recent amendments made to the civil penalty regime in the
Schedule of the National Electricity (South Australia) Act 1996 (known as the National Electricity Law
(NEL)) to apply in Victoria. These recent amendments to the NEL provide for increased civil penalties
through the implementation of a new three-tiered civil penalty structure.
Under each tier, the NEL sets a different maximum quantum which a court may determine and impose on
natural persons and bodies corporate respectively for breaches of prescribed civil penalty provisions. In the
case of natural persons, section 2AB of the NEL, as amended, imposes civil penalties above $20,000 for
each of the three tiers, as well as for breaches of a reliability obligation civil penalty provision by a natural
person.
The civil penalties currently applied in Victoria by Schedule 4 of the National Electricity (Victoria) Act 2005
(the NEVA) reflect the civil penalties that were in the NEL prior to this recent amendment. Clause 19(1) of
the Bill will amend the NEVA to remove the definition of civil penalty in Schedule 4 of the NEVA, thereby
enabling the current civil penalty amounts in the NEL to be imposed on natural persons in Victoria.
The Committee has asked for further information about whether the civil penalties in the NEL and which will
be imposed as a result of clause 19(1) of the Bill are criminal penalties for the purposes of the Charter of
Human Rights and Responsibilities Act 2006 (Charter Act).
The civil penalties to be applied as a result of clause 19(1) of the Bill do not amount to criminal penalties for
the purposes of the Charter Act for the reasons set out below:
•

The efficient and effective supply of electricity to consumers (including individuals, households,
businesses and industries) is an essential service that is dependent on the integrity and operation
of the electricity market being maintained. The NEL has a broad objective of promoting efficient
investment in, and efficient operation and use of, electricity services for the long term interests of
consumers of electricity with respect to price, quality, safety, reliability and security of supply of
electricity, and the reliability, safety and security of the national electricity system. The provisions of
the NEL to be applied as a result of clause 19(1) of the Bill are civil penalties in nature as these
provisions are intended to promote the public interest in compliance with the NEL by the energy
sector, thereby maintaining the integrity of the energy market and protecting the interests of
consumers.

•

Under the NEL, a civil penalty consists of a financial sum payable to the Commonwealth, which
may be sought via civil proceedings instituted by the Australian Energy Regulator (AER) on behalf
of the Commonwealth.
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•

While the civil penalties are generally sought by the AER as a public authority with statutory powers
of enforcement, the civil penalties under the NEL are issuable to the energy sector (that is, are
directed at members of a specific group in a specific regulatory context) rather than the general
public. This indicates that the civil penalties in the NEL are regulatory in nature rather than
criminal.

•

Section 65 of the NEL also states that a breach of a civil penalty provision is not an offence.

•

Under the NEL, an offence provision is defined to mean a provision of the NEL, the breach or
contravention of which, by a person, exposes that person to a finding of guilt by a court. In contrast,
the court may make an order for a person to pay a civil penalty where the court makes an order
declaring that the person has breached a provision that is not an offence provision.

•

It is noted that the civil penalties in the NEL are expressed as maximum penalties. The court has a
discretion in determining the specific monetary penalty. In doing so, the court is required to have
regard to all relevant matters including, amongst other things, the nature and extent of the breach,
the nature and extent of any loss or damage suffered as a result of the breach, the value of any
benefit reasonably attributable to the breach that has been obtained, and the circumstances which
the breach took place in.

•

The energy sector within Australia is a large sector, spanning generation, transmission, distribution
and retail. The civil penalties that are to be imposed in this corporate context are relative to the size
of the sector.

I consider clause 19(1) of the Bill and civil penalty provisions of the NEL to which clause 19(1) gives effect
are compatible with the human rights as set out in the Charter Act and do not engage the Charter rights that
relate to criminal proceedings.
The Committee has also sought further information pursuant to part B.v. of its Practice Note as to whether
the Charter Act’s operative provisions apply under the national uniform legislation scheme and if so,
whether they are compatible with the Charter Act.
The NEL is contained in a South Australian Act and applies in Victoria by virtue of section 6 of the NEVA.
Notwithstanding this, there are parts of the NEL that are not directly incorporated into Victorian law,
including sections related to the civil penalties. The effect of clause 19(1) of the Bill is that the civil penalty
provisions of the NEL will be applied as a law of Victoria under section 6 of the NEVA, in place of the civil
penalty provisions currently contained in Schedule 4 of the NEVA. Accordingly, it is considered that the
Charter Act’s operative provisions would apply in respect of clause 19(1) of the Bill and, for the reasons set
out above, the provisions in the NEL that are incorporated by this clause are considered compatible with the
Charter Act.
Thank you once again for raising this important matter with me.

Yours sincerely

Hon Lily D'Ambrosio MP
Minister for Energy, Environment and Climate Change
Minister for Solar Homes
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Mr Mark Gepp MP
Chairperson
Parliament of Victoria
Scrutiny of Acts and Regulations Committee
Spring Street
EAST MELBOURNE VIC 3002

Ref: MIN086327

“*MIN086327*”

Dear Mr Gepp
ENERGY LEGISLATION AMENDMENT (ENERGY FAIRNESS) BILL 2021
Thank you for your letter of 9 June 2021, enclosing a query from the Scrutiny of Acts and Regulations
Committee about the application to natural persons and exempt sellers of offence provisions in the
Energy Legislation Amendment (Energy Fairness) Bill 2021.
The Bill implements commitments the Victorian Government made under the Energy Fairness Plan,
including significantly increasing criminal penalties for energy retailers that wrongfully disconnect
households in a repeated and systematic way, or disconnect households in a way that endangers
customers on life support equipment. The policy intent is to ensure that the penalties for wrongful
disconnection act as an effective deterrent for conduct by retailers and exempt persons that can in
some cases have life-threatening consequences for customers.
As the committee notes, the disconnection provisions apply to retailers and registered exempt sellers.
Registered exempt sellers include persons selling metered energy in embedded networks, such as
apartment buildings or residential land lease parks. In some circumstances those registered exempt
sellers may be a natural person rather than a body corporate.
The Bill therefore provides that natural persons may be liable for a penalty where it is established that
they knowingly or recklessly disconnected a customer to whom they sold energy. While the maximum
penalties are high, the prosecution will need to prove its case beyond reasonable doubt for the
criminal offence to be established. A court will then determine what penalty level is warranted. These
factors will help ensure proportionality of the penalty to the conduct in any given case.
Finally, ensuring that penalties can be issued in respect of natural persons protects all customers from
wrongful disconnections, irrespective of whether their energy is supplied by a body corporate or
natural person.
Thank you once again for raising this important matter with me.
Yours sincerely

Hon Lily D'Ambrosio MP
Minister for Energy, Environment and Climate Change
Minister for Solar Homes
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D21/131084
Mr Mark Gepp MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002

Dear Mr Gepp

MUTUAL RECOGNITION (VICTORIA) AMENDMENT BILL 2021
I write in response to your letter of 9 June 2021 requesting advice for the Scrutiny of Acts
and Regulations Committee (the Committee) on certain matters regarding the Mutual
Recognition (Victoria) Amendment Bill 2021 (the Bill).
In particular, in accordance with the requirements under section 17(a)(vii) of the
Parliamentary Committees Act 2003, the Committee raised concerns that the adoption in
Victoria of the amendments made to the Mutual Recognition Act 1992 of the Commonwealth
by the Mutual Recognition Amendment Bill 2021 of the Commonwealth insufficiently
subjects the exercise of legislative power to parliamentary scrutiny. I understand that the
Committee is concerned that declarations providing for the exemption of certain occupations
from the automatic mutual recognition scheme and determinations providing for the
activation of notification requirements are not disallowable by the Parliament of Victoria.
It is important to recognise that the making of the affected declarations and determinations
will occur under Commonwealth law, namely the Mutual Recognition Act 1992 (which
authorises the making of the instruments), and in accordance with the Legislation Act 2003
of the Commonwealth (which sets out processes for the oversight, scrutiny and publication
of legislative instruments made under Commonwealth laws). The Commonwealth has
recognised that it would not be appropriate for the Commonwealth Parliament to have the
ability to disallow instruments made by a Minister of a State, given the nature of the
legislation as a national cooperative scheme.
The Mutual Recognition Act 1992 has previously been adopted as a law of the state under
section 51(xxxvii) of the Commonwealth Constitution. The Bill proposes to adopt the
amendments of the Mutual Recognition Amendment Bill 2021 of the Commonwealth in the
same manner. I have been advised that it is not possible for a State to modify the
Commonwealth law in its adoption of that law under this section of the Constitution. This
precludes Victoria from adopting the Commonwealth law in a manner that applies the
provisions of the Subordinate Legislation Act 1994 (Vic) (SLA) to legislative instruments
made under the Commonwealth law.
Adoption of a Commonwealth law under section 51(xxxvii) of the Constitution contrasts with
other schemes of cooperative legislation. For example, applied law schemes involve the
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enactment of a law by one jurisdiction which is then applied by other jurisdictions. Such laws
apply in Victoria as though they were Acts of the Parliament of Victoria. This approach
means that the SLA can be applied to legislative instruments made under those Acts by
virtue of the definition of ‘legislative instrument’ in that Act, which is expressed to mean ‘an
instrument made under an Act or statutory rule that is of a legislative character’.
An example of applied legislation is the Electronic Conveyancing National Law, to which the
Committee compared the proposed scrutiny arrangements for instruments made under the
Bill. The Electronic Conveyancing National Law was passed by New South Wales and
applied in Victoria by the Electronic Conveyancing (Adoption of National Law) Act 2013
(Adoption Act). Under section 4(c) of the Adoption Act, the Electronic Conveyancing
National Law is expressed to be applied as if it were an Act of the Parliament of Victoria.
This means that certain instruments including operating requirements and participation rules
are legislative instruments and disallowable by the Parliament of Victoria. This is not
available to Commonwealth legislation which is adopted under section 51(xxxvii) of the
Commonwealth Constitution, such as the Mutual Recognition Amendment Bill 2021.
However, the declarations or determinations which are made by Ministers of a State are still
subject to various safeguards.
Neither the Bill nor the Commonwealth Act it adopts expressly limits the availability of
judicial review of the decisions of a Minister of the State. A person who can establish
standing would be able to seek judicial review of declarations or determinations of a Minister
of the State if ordinary principles of administrative decision-making were not observed (for
example, where a declaration by a Minister of a State was not a proper exercise of power).
Consistent with the constitutional doctrine of responsible government, State Ministers are
accountable to the State Parliament for the decisions that they make and the actions that
they take. Nothing in the Bill would interfere with this central constitutional tenet.
Finally, it should be noted that the instruments being made are protective in nature. Both the
exemption instruments and the notification instruments are intended to maximise safeguards
applying to the operation of automatic mutual recognition by ensuring that where additional
scrutiny of an interstate worker is needed, they can be subjected to a more comprehensive
licensing process by the local regulator in accordance with the relevant Victorian licensing
legislation for which the relevant Minister is responsible to Parliament.
I trust this information is of assistance to the Committee.
Yours sincerely

TIM PALLAS MP
Treasurer
29/06/2021
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Mr Mark Gepp MP
Chairperson, Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002
By email: sarc@parliament.vic.gov.au; helen.mason@parliament.vic.gov.au
Dear Mr Gepp
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal
Jurisdiction and Other Matters) Bill 2021 (the Bill)
Thank you for your letter of 9 June 2021, in which you request further information on
various issues relating to the Bill.
Rights and freedoms – Transfer of proceedings – Appeal
SARC noted that appeals from the Magistrates’ Court to the Supreme Court are confined to
questions of law and requested further information on whether appeals from the County
Court to the Supreme Court are similarly limited. I advise that appeals to the Supreme Court
in proceedings that have been transferred to the County Court under new section 57J of the
Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act) are not limited to questions
of law.
New section 57J prescribes the mechanism for the Magistrates’ Court to transfer substituted
proceedings to the County Court or the Supreme Court. New subsection 57J(6)(e) provides
that a judgment or order made by the transferee court may be “enforced or appealed
against like any other judgment or order of that court …”. As a result, the existing appeal
processes of the transferee court will apply. This is to maintain the independence and
integrity of each respective court.
As you note, section 109 of the Magistrates’ Court Act 1989 limits appeals from the
Magistrates’ Court to the Supreme Court in civil proceedings to questions of law. Section 74
of the County Court Act 1958 does not impose an equivalent limitation. However, the
practical impact of this difference is expected to be minimal as the number of substituted

.

proceedings that will be transferred to the County Court is expected to be very low. In view
of this, I consider that new section 57J strikes an appropriate balance between procedural
consistency and the need to preserve the independence and integrity of the courts.
I also note that the same issue arises in respect of other civil proceedings transferred from
the Magistrates’ Court to the County Court under the Courts (Case Transfer) Act 1991
(CCTA). The County Court’s appeal process – which is different to the Magistrates’ Court’s as
noted above – will apply to such transferred proceedings, as provided for by the CCTA. 1
Rights and freedoms – Retrospectivity
SARC requested further information on new section 57F(1) of the VCAT Act. In particular,
SARC notes that the “retrospective validation of decisions from VCAT invalidly made without
jurisdiction” may involve the legislature acting in a manner reserved for the courts.
I wish to clarify that new section 57F(1) does not seek to validate invalid decisions of VCAT.
Rather, it creates rights and liabilities by reference to VCAT decisions, which is within the
legislature’s power. 2 New section 57F(1) does this by providing that the rights and liabilities
of all persons are, and always have been, the same as if an ‘invalid Tribunal decision’ 3 had
been validly made by the Magistrates' Court under new Part 3A of the Act. 4 I therefore
consider that the provisions do not involve an exercise by the legislature of power reserved
for the courts.
Self‐incrimination – Substituted Magistrates’ Court proceedings to be carried out as if they
were VCAT proceedings
SARC seeks further information on whether applying section 128 of the Evidence Act 2008
(EA), in whole or in part, to substituted proceedings is a less restrictive alternative
reasonably available to achieve the purpose of new Part 3A of the Act.
New section 57C(3)(e) applies section 105 of the VCAT Act to substituted proceedings in the
Magistrates’ Court. This extends the suspension of the rule against self-incrimination that
applies in VCAT to the Magistrates’ Court when hearing substituted proceedings. The direct
use immunity would also be available.
The Bill aims to ensure that federal jurisdiction matters can be heard in a way that is as
accessible, low cost and user-friendly as possible, whilst also maintaining the independence
1

Section 22(1)(b) and (e) of the Courts (Case Transfer) Act 1991.
See for example, Re Macks Ex parte Saint (2004) 204 CLR 158.
3
New section 57A defines ‘invalid Tribunal decision’ to mean “a decision, order or declaration, or purported decision, order or
declaration, made before the commencement of this Part by the Tribunal in any proceeding determined by exercising judicial
power involving federal subject matter which is invalid only because of that reason”.
4
New Part 3A empowers the Magistrates’ Court to determine proceedings which cannot be resolved by the Victorian Civil and
Administrative Tribunal for Constitutional reasons.
2
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and integrity of the Magistrates’ Court. The reforms also seek to promote fairness and
consistency by ensuring that the procedure and treatment of parties in substituted
proceedings are consistent with VCAT practice wherever possible.
Applying section 128 of the EA, either in whole or in part, would undermine those objectives
by increasing the complexity, length and cost of substituted proceedings. The court would
have to consider any objections made under section 128 of the EA, and parties would likely
have to make submissions on the issues. Many substituted proceedings will involve selfrepresented litigants for whom such technical arguments will be challenging. Further, added
complexity will increase the overall time and cost of resolving substituted proceedings. This
is particularly undesirable since costs will not generally be recoverable in substituted
proceedings (see new section 57C(3)(i)).
Applying section 128 of the EA to substituted proceedings would also mean that different
evidence rules would apply to the same kinds of disputes (e.g. residential tenancy disputes)
depending on whether they are heard at the Magistrates’ Court or VCAT. In my view, the
approach in the Bill is reasonable and necessary to ensure the fair and consistent treatment
of parties across VCAT and the Magistrates’ Court in disputes involving the same subject
matter where possible. This is important given that substituted proceedings would have
been heard at VCAT, but for the technical issue of the dispute involving federal jurisdiction.
For these reasons, I consider that applying section 105 of the VCAT Act to substituted
proceedings is reasonable and justified as the least restrictive alternative that would achieve
the purpose of new Part 3A of the Act.
Right to have civil proceedings decided by a competent court or tribunal – VCAT
proceedings to be treated as if they were substituted Magistrates’ Court proceedings
SARC has requested further information about whether new section 57F(1) of the VCAT Act
is compatible with the right of a party to a civil proceeding to have the proceeding decided
by a “competent court or tribunal”, under section 24 of the Charter of Human Rights and
Responsibilities Act 2006.
As SARC has identified, decisions made by VCAT in federal jurisdiction matters were made
without jurisdiction and are therefore invalid. This may create uncertainty for parties to
those VCAT decisions. New section 57F(1) provides much needed certainty, by creating
statutory rights and liabilities by reference to the invalid Tribunal decisions as if orders had
been made by the Magistrates’ Court in its new jurisdiction.
Without new section 57F(1), the disputes to which these Tribunal decisions related may
need to be redetermined. This would require parties to expend further time and money to
their disadvantage. It is relevant to note that VCAT members making the decisions were

.

validly appointed and their lack of jurisdiction was only determined after the decisions were
made, due to a technical constitutional issue.
Finally, any potential impact on the right to a fair hearing is balanced by mechanisms in the
Bill that enable the rights and liabilities created by new section 57F(1) to be challenged and
varied in courts (in particular, see new sections 57F(2), 57C(3)(j) and (4), and 57H).
For these reasons, I consider that the Bill strikes an appropriate balance between the right to
have a proceeding determined by a competent court or tribunal and the public interest in
legal certainty, and that any limitations of this right are reasonable and justified.
Yours sincerely

Jaclyn Symes MP
Attorney-General
Minister for Resources
22 / 06 / 2021
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
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COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) Act 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Energy Legislation Amendment Bill 2021
Non-Emergency Patient Transport Amendment Bill 2021
North East Link Act 2020
Occupational Health and Safety and Other Legislation Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
8, 9
5, 6
4 of 2020, 2
9
2, 3
8 of 2020
29

Scrutiny of Acts and Regulations Committee

Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
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Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Amendment Bill 2021

Workplace Safety

32

9 of 2021

