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Terms of reference
That, under s 33 of the Parliamentary Committees Act 2003, an inquiry into matters
relating to rural drainage in Victoria (but not including irrigation drainage or regional
urban and metropolitan drainage) be referred to:

The Environment and Natural Resources Committee for consideration and report,
no later than 30 June 2013, with particular reference to:
(1)

the historical basis for the establishment and operation of former drainage
schemes including management arrangements;

(2)

the status of rural drainage across Victoria, including effectiveness, regulation,
ownership, responsibility and maintenance on both public and private land;

(3)

the benefits of rural drainage for both productive land and environment together
with community expectations for rural drainage programs;

(4)

the impacts of rural drainage, including on other landholders and the
environment including waterways, wetlands, flora, fauna and water quality;

(5)

options for improved rural drainage management across Victoria, including
regulation, institutional and funding arrangements, operation, responsibility and
maintenance on both public and private land; and

(6)

the Committee's report on the Inquiry into flood mitigation infrastructure in
Victoria.

Votes and Proceedings of the Legislative Assembly of Victoria
No. 96 — Wednesday 10 October 2012
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Chair’s foreword
The Environment and Natural Resources Committee (ENRC) received a reference for inquiry on
matters relating to rural drainage in Victoria (excluding irrigation drainage, regional urban and
metropolitan drainage), on 10 October 2012. The basis of the inquiry was the impacts on rural
drainage experienced around the state following the extensive floods of 2010, 2011 and 2012,
which revealed significant problems in the management, performance and maintenance of
Victoria’s rural drainage systems.
The Committee was tasked with establishing how Victoria’s rural drainage system had been
previously managed, the current state of rural drainage, and what directions should be taken in
the future. The Committee was also asked to consider the examination of these issues in the light
of its earlier inquiry into flood mitigation infrastructure in Victoria, the report of which was tabled
in the Parliament on 29 August 2012.
The Committee travelled to Western Victoria and to Gippsland in its investigations. It conducted
site inspections of drains and drainage systems near Port Fairy, and at Macarthur. The Committee
later visited the Koo Wee Rup Longwarry Flood Protection District, and visited the Moe River flats
drainage area, inspecting different sections of drainage systems in both areas. Public hearings
were held in Melbourne and in regional Victoria, at Hamilton and at Warragul. Many local
community members took the opportunity to address the Committee, as did the relevant state
and local agencies. In all the Committee received 74 submissions, and public hearings were well
attended by stakeholders. I would like to thank all those who made submissions to the inquiry, or
attended public hearings as witnesses, and those local agencies and community groups that
hosted the Committee on all site inspections.
The Committee has made a number of recommendations, which it believes provide a positive
way forward for the management and performance of the rural drainage system. One key feature
to emerge from the inquiry was the centrality of local community involvement in the success of
any drainage system or scheme. The second key outcome is the recognition that rural drainage
requires strategic leadership, both at state and at regional levels. Flexibility is another key aspect
to successfully managing the state’s drainage areas.
I wish to acknowledge and thank my parliamentary colleagues on the Committee for their
commitment to this inquiry and their fine work throughout the inquiry process: Deputy Chair,
Hon. John Pandazopoulos MP, Mr Tim Bull MP, Ms Joanne Duncan MP, and Ms Lorraine
Wreford MP.
I would also like to acknowledge the excellent work of the Committee Secretariat. My especial
thanks to Dr Greg Gardiner, in the role of Executive Officer, Office Manager, Ms Karen Taylor, and
Research Officer, Dr Ivan Zwart, for their ongoing support and dedication in the production of the
final report.

Mr David Koch, MLC
Chair
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Executive summary
Chapter one:

Introduction

Chapter one forms the introduction to the report, and provides a background to the inquiry,
including its terms of reference. The introduction provides an overview of the inquiry process,
detailing public hearings held, submissions received, site inspections conducted, and the various
groups consulted and heard from across the state.
The key findings of the inquiry are listed, and a short overview of each of the report’s chapters is
presented.

Chapter two:

Background of rural drainage in Victoria

Chapter two responds to term of reference one, ‘the historical basis for the establishment and
operation of former drainage schemes including management arrangements’. It provides an
overview of the history of drainage in Victoria. It discusses drainage systems, their different types
and their necessity, and how drainage schemes developed across Victoria from the 19th century.
It includes a selection of local histories as presented to the inquiry, and these demonstrate how
important drainage areas have been for many agricultural communities over generations.
This chapter provides an overview of the previous legislative regime for drainage in the state,
including discussion of the Drainage Areas Act 1958, which was repealed in 1992. It concludes
with a description of the current legislative and regulatory regime, including the Water Act 1989
and the Local Government Act 1989, environment laws, both state and federal, and the Victoria
Planning Provisions. This chapter does not contain recommendations.

Chapter three:

Rural drainage in Victoria – ownership, responsibility and
maintenance

In chapter three the second term of reference, ‘the status of rural drainage across Victoria,
including effectiveness, regulation, ownership, responsibility and maintenance on both public and
private land’, is addressed. This chapter provides an overview of the current status of rural
drainage in Victoria and looks in particular at ownership, responsibility and maintenance issues. It
describes and analyses the current uncertainty in the community in relation to rural drainage
management, and the issues that regional communities have faced with local drainage since the
floods in 2010, 2011 and 2012. Many stakeholders commented on the ineffectiveness of
management and maintenance regimes for drainage systems.
The chapter also looks at the development of a statewide regional drainage strategy, and regional
strategies, and makes recommendations in relation to these. The Committee came to the
conclusion that a statewide strategy for rural drainage was needed, and that this strategic
approach should also be reflected at the regional level. The Committee sees the State
Government and the catchment management authorities as the respective lead agencies in this
regard.
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Chapter four:

Community expectations of rural drainage

Chapter four addresses term of reference three, ‘the benefits of rural drainage for both
productive land and environment together with community expectations for rural drainage
programs’. It begins with an outline of the benefits of rural drainage for productive land, and
shows how often marginal land can be turned into productive agricultural land through drainage.
There are some benefits of an environmental character to rural drainage and these are listed in
the chapter.
The chapter then focuses on community expectations for rural drainage, and community
involvement through community managed drainage schemes and advisory committees. There is a
strong desire amongst stakeholders to see responsible authorities appointed to manage regional
drainage, where local communities support such arrangements.
The Committee comes to the view that the State Government should ensure that all declared
drainage schemes have a responsible authority appointed to them. The chapter then discusses
the role of drainage advisory committees, and the various forms under which these currently
exist across the state. The Committee makes recommendations in relation to the appointment of
such committees.

Chapter five:

Environmental impacts of rural drainage

The next chapter focuses on the environmental impacts of rural drainage, and addresses term of
reference four, ‘the impacts of rural drainage, including on other landholders and the
environment including waterways, wetlands, flora, fauna and water quality’. While chapter four
dealt with the beneficial impacts of drainage for the environment, this chapter is concerned with
more adverse impacts. Rural drainage has had a significant impact on Victoria’s wetlands.
Approximately one third of all the state’s wetlands have been lost since European settlement as a
result of drainage activities. There are now approximately 13,000 wetlands, 11 of which are listed
under the Ramsar Convention. The Department of Sustainability and Environment have assessed
the state’s wetlands and concluded that the majority are in good condition, but 44 per cent are in
moderate or poor condition. The chapter looks closely at a range of environmental impacts, both
at the general and local levels, providing examples of both. It also looks at the impacts on the
state’s fauna and flora.
This chapter also examines the environmental values that are now often present within rural
drains, and the impact this has had on maintenance works, and the role of environmental
approvals. There is a strong need for an approach to be developed that delivers positive
environmental outcomes while ensuring that critical drainage works can go ahead.
Recommendations are made in relation to managing environmental impacts, and the
development of environmental plans where environmental values are known to exist in a
drainage area. All levels of government and local authorities need to work in collaboration with
local communities and interest groups to deliver better outcomes.
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Chapter six:

Landholder impacts of rural drainage

Like chapter five, chapter six also deals with term of reference four, but with a particular
emphasis on the impacts on landholders. It looks at a range of problems that rural drainage
systems can cause landholders, particularly those who are downstream of drainage systems.
There are a range of particular impacts that occur for landholders both up and downstream of
drainage systems, and while some impacts are the inevitable outcome of any drainage system,
improvements are needed in how these impacts are managed.
The chapter also discusses roadside drains, urban development and peri‐urban drains. Regional
drainage strategies need to take into account the impacts on landholders across the catchment,
and specific local plans need to be developed to mitigate those impacts. Authorities need to
provide more information on the ownership of drains throughout districts, particularly those
which run alongside roads. Councils need to be cognisant of the downstream impacts of new
urban developments in regional areas in their planning, while it is important that peri‐urban
drainage management be clarified.
The chapter discusses legal issues in relation to rural drainage, drawing on the final report of the
ENRC Inquiry into flood mitigation infrastructure in Victoria, and thus also addresses term of
reference number six. It makes a number of recommendations, the first of which concerns the
role of mediation in settling some of the many disputes that are occurring around the state over
drainage issues. The Committee see a flaw in the Water Act 1989 in relation to local government
liability and recommends this be rectified, but more generally comes to a similar conclusion as it
did in the flood inquiry, namely that the State Government should give consideration to enacting
legislation to provide protection from legal liability for public authorities conducting works on
priority drainage works in good faith.

Chapter seven:

Future arrangements for rural drainage management

The report’s last chapter, chapter seven, addresses term of reference five, ‘options for improved
rural drainage management across Victoria, including regulation, institutional and funding
arrangements, operation, responsibility and maintenance on both public and private land’. It also
addresses term of reference six, ‘the Committee’s report on the Inquiry into flood mitigation
infrastructure in Victoria’.
The first section of the chapter addresses the views of key stakeholder groups in relation to
future management issues. This section provides an overview of landholder perpectives, those of
catchment management authorities, the views of local councils, a brief account of environmental
groups’ views (which were covered more fully in chapter five), and the DSE. A number of key
issues recur throughout this section: the need for lead agencies and a proper funding model, the
centrality of drainage committees, the need for management plans for drainage areas, flexibility
for the different systems and size of systems across the state, and a clear regulatory regime.
The second section deals with the Committee’s assessment of the evidence presented to it in the
inquiry, and the suggested solutions of the Committee on the range of identified key issues.
Recommendations are made in relation to the necessity for the statewide strategy on rural
– xiii –
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drainage to include the lead agencies identified. The Committee makes further recommendations
in relation to; the role of small‐scale drainage groups, assessing the viability of large‐scale
drainage systems, the functions of appointed responsible authorities, the constitution and
functions of drainage committees, the preferred funding model based on the beneficiary pays
model, and the potential need for some state assistance for identified priority drainage systems.
The Committee also addresses, by way of recommendations, what items are needed in a
management plan for a declared scheme, the necessity for statewide standards to be developed,
as well as a set of criteria to prioritise the state’s drainage systems. While there was considerable
debate amongst stakeholders over the need for legislative change, the Committee concluded that
the Water Act 1989 does require amendment, if the Committee’s suggestions for policy change
are agreed by government. The Committee also sees that the regulatory regime at the planning
level is also in need of review, and has made suggestions on areas to pursue. There also needs to
be a process for de‐commissioning drainage systems and drains which are deemed low priority
and without local support, as there does for the approval of any new large‐scale drainage system,
which would need to pass a stringency test.
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Recommendations
Chapter three:

Rural drainage in Victoria – ownership, responsibility and
maintenance

RECOMMENDATION 3.1
The State Government develop, in consultation with local government, catchment management
authorities and local community representatives, a Victorian Rural Drainage Strategy. The
strategy should be a high level policy document, which as well as defining rural drainage and its
objectives, should include the following key elements:


a summary of the status of rural drainage in Victoria;



the respective roles of the State Government, catchment management authorities, regional
councils and community committees;



the process for identifying the lead rural drainage body in a given area;



cost sharing principles, including the process for determining beneficiaries, striking a tariff,
and nominating the agency to raise and disburse the tariff;



management structure options that may be adopted by the responsible authority;



policy for regulating new drainage works and systems/schemes, and where appropriate, the
standards to apply; and



the relevant legislation and statements of objectives.

Page 41

RECOMMENDATION 3.2
Catchment management authorities develop, in consultation with local government and local
communities, a Regional Drainage Strategy for their catchment management authorities region.
The strategy should be a regional level policy document, which as well as defining local rural
drainage and its objectives, should include the following key elements:


identifying the drainage systems and assets in the region;



the management framework, including roles and responsibilities, for catchment management
authorities, councils and local community committees;



cost sharing and funding arrangements based on beneficiary pays principles; and



design principles and standards, and maintenance schedules where appropriate.

– xv –
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Chapter four:

Community expectations of rural drainage

RECOMMENDATION 4.1
That the State Government ensures that a responsible authority (i.e. a catchment management
authority or local council) be appointed to provide management and/or support in collaboration
with local community groups, to all formally declared rural drainage schemes, under the relevant
provisions of the Water Act 1989 (Vic).
Page 51

RECOMMENDATION 4.2
The State Government should ensure that all approved drainage schemes have a formally
constituted advisory committee under the Water Act 1989 (Vic).
Page 57

RECOMMENDATION 4.3
When landholders have their own drainage committee, local governments should investigate the
formation of a drainage committee under Section 86 of the Local Government Act 1989 (Vic).
Page 57

Chapter five:

Environmental impacts of rural drainage

RECOMMENDATION 5.1
That the State Government provide adequate funding for catchment management authorities to
enable them to perform their functions as the regional managers of rural drainage and specifically
to undertake the tasks of monitoring and managing the environment impacts of rural drainage,
including the following:


water quality impacts;



soil erosion and nutrient export;



downstream and other hydrological impacts; and



impacts on wetland habitats.

Page 73

RECOMMENDATION 5.2
That for all declared drainage schemes, which contain known environmental values, an
environmental sub‐plan will be developed as part of the management plan for the scheme. This
plan will be developed with the collaboration of the scheme’s advisory committee, responsible
authority (local council and/or catchment management authorities) and the Department of
Sustainability and Environment.
The plan will demonstrate how critical works are to be conducted while ensuring, to the highest
degree feasible, preservation of the identified environmental values. Once formally approved,
this plan will form the template for future maintenance works to be conducted in the drain.
Page 74
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RECOMMENDATION 5.3
That in instances where the Commonwealth Environment Protection and Biodiversity
Conservation Act 1999 (Cth) directly impacts on critical rural drainage works being carried out, in
areas of high agricultural value, the State Government work in collaboration with federal
counterparts, local authorities (including Melbourne Water) and landholders to arrive at
long‐term solutions, which both protect environmental values, to the highest degree feasible, and
support critical maintenance works being carried out.
In addition, the State Government should assist with funding the necessary assessments that will
underpin the development of a rigorous management plan.
Page 75

Chapter six:

Landholder impacts of rural drainage

RECOMMENDATION 6.1
When creating regional drainage strategies, catchment management authorities are to take into
consideration both the downstream and upstream impacts of rural drainage on landholders.
When developing local management plans for specific drainage areas, the responsible authority
will develop appropriate actions to mitigate those impacts, in consultation with the relevant
landholders.
Page 85

RECOMMENDATION 6.2
Responsible authorities, including VicRoads and municipal councils, should review the way they
communicate with landholders in relation to roadside drains. As part of the review they should,
for example, give consideration to publishing guidelines about roles and responsibilities for
roadside drains on their respective websites.
Page 86

RECOMMENDATION 6.3
Councils should consider the cumulative effects of new urban developments in rural areas on
downstream landholders when assessing planning applications. Councils should take into account
downstream hydrological impacts and, in liaison with the local catchment management
authorities, consider the available mitigation strategies.
Page 86

RECOMMENDATION 6.4
When developing their Regional Drainage Strategies, catchment management authorities will,
after consultation with local councils, assess and identify the local responsible authority for peri‐
urban drains in its region.
Page 86

RECOMMENDATION 6.5
That the State Government provides catchment management authorities and local government
with the power and resources to offer mediation to parties in dispute over rural drainage issues.
Statements of obligations for catchment management authorities will be amended to reflect this
new role.
Page 90
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RECOMMENDATION 6.6
That the Water Act 1989 (Vic) be amended to provide for local government to be defined as an
‘Authority’ under section 157. In addition, any provision of the Water Act 1989 (Vic) that relates
to the exercise of a function of a rural drainage authority, as appointed by the Act, should also be
referred to in this section.
Page 91

RECOMMENDATION 6.7
The State Government give consideration to enacting legislation to provide protection from legal
liability for public authorities conducting works on priority drainage works in good faith, acting
reasonably and responsibly in the public interest, and in accordance with standards agreed to
under approved schemes. Public authorities should not be excluded from liability if they have
acted negligently.
Page 92

Chapter seven: Future arrangements for rural drainage management
RECOMMENDATION 7.1
That the Victorian Rural Drainage Strategy (VRDS) clearly identifies the state’s catchment
management authorities as the lead agencies for rural drainage strategy in each of their regions.
Page 109

RECOMMENDATION 7.2
That the Victorian Rural Drainage Strategy (VRDS) will confirm that local councils will continue to
be responsible, as identified under section 198 of the Local Government Act 1989 (Vic), for all
public drains not vested in another council, the Minister or other public body.
Page 110

RECOMMENDATION 7.3
That the Victorian Rural Drainage Strategy (VRDS) will state that the Melbourne Water
Corporation provides management of the Port Phillip and Westernport region’s waterways,
regional drains and floodplain services as provided for under the Water Act 1989 (Vic). Page 110

RECOMMENDATION 7.4
In relation to small‐scale drainage systems in which only a few landowners receive the benefits,
such groupings can continue to form an informal management group or committee that can
manage its own affairs, including arrangements for cost sharing and maintenance, provided that
drainage systems of this type have no significant environmental impacts, and minimal impacts on
landholders downstream. Any maintenance works planned by such groups to be carried out in
the floodplain, will be subject to the local planning scheme permit process, and any relevant
catchment management authority by‐law.
Such small‐scale drainage systems will also be identified in the local catchment management
authority’s Regional Drainage Strategy.
Page 112
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RECOMMENDATION 7.5
That the Victorian Rural Drainage Strategy (VRDS) will state that the following pre‐conditions will
need to be demonstrated in order for a large‐scale drainage system to be considered potentially
viable:


the drainage system has the support of a majority of landholders within the drainage area;



the landholders within current drainage areas will contribute to the maintenance of the
system on the basis of beneficiary pays; and



local landholders will make up a majority of a local drainage management committee.

These statements will also be reflected in the catchment management authorities’ Regional
Drainage Strategies.
Page 113

RECOMMENDATION 7.6
That the Victorian Rural Drainage Strategy (VRDS) will state that the viability of a large scale
drainage system needs to be assessed in relation to the following criteria:


that the drainage system does not significantly degrade environmental values present in the
system;



that the upstream and downstream impacts of the system will not be significantly
exacerbated; and



that the relevant hydrological and other scientific studies have been undertaken to ensure
the future sustainability of the system.

These statements will also be reflected in the catchment management authorities’ Regional
Drainage Strategies.
Page 114

RECOMMENDATION 7.7
That both the Victorian Rural Drainage Strategy (VRDS) and the Regional Drainage Strategies of
catchment management authorities will state that the role of an appointed responsible authority
to a local rural drainage scheme, declared under the Water Act 1989 (Vic), will encompass the
following functions:


local community consultation, investigations and data collection;



provide assistance with the inception and coordination of the local drainage management
committee, and provide a member to the committee;



assist with the preparation of the drainage area management plan;



determine service and operating standards with landholders consistent with a fee for service
model;



where appropriate, operate, maintain and refurbish the infrastructure required to provide
the agreed service standards;



ensure the scheme complies with all regulatory requirements; and



report to landholders on the performance of the drainage scheme.
– xix –

Page 115

INQUIRY INTO RURAL DRAINAGE IN VICTORIA

RECOMMENDATION 7.8
That the Victorian Rural Drainage Strategy (VRDS) and the Regional Drainage Strategies of
catchment management authorities will state that all large scale drainage groups or schemes
require a formally constituted local drainage management committee.
The membership of such committees will be comprised of local landholders from the drainage
area, with a minimum of five and a maximum of nine local members, and a representative of the
local supporting agency or appointed responsible authority.
Landholder members of such committees will be subject to election, for a period of three years,
with the potential for re‐election for a further term of three years. The core functions of such
committees will be:


to act as a forum for the discussion of key issues confronting the drainage area or scheme;



assisting in the development of a management plan, including schedule of works, for the
drainage area or scheme;



providing advice on tariffs to be charged, and where necessary in what proportion across the
drainage area; and



assisting in the coordination of the management plan.

The membership requirements and provisions and core functions of drainage management
committees will be articulated in a new provision of the Water Act 1989 (Vic).
Page 117

RECOMMENDATION 7.9
The funding model to support rural drainage management and maintenance will be based on the
model of beneficiary pays.
The setting of the levy amount, including any proportionate payments based on relative benefits
received, will be a matter for the local drainage management committee to determine, taking
advice from the relevant agencies involved.
The levy will be raised in a manner that is fair, equitable, transparent and set at a sufficient level
so as to achieve the objectives of the drainage area’s management plan.
The levy for each rural drainage area or scheme will be raised and collected by the local council as
a special charge under section 163 of the Local Government Act 1989 (Vic), via the annual rate
notice.
In the case of Melbourne Water, the Committee supports the retention of its current funding
arrangements.
This funding model will be stated in the Victorian Rural Drainage Strategy (VRDS) and the Regional
Drainage Strategies of catchment management authorities.
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RECOMMENDATION 7.10
That the State Government give consideration to providing some initial injection of funding for
capital works for rural drainage, to bring prioritised rural drains up to a functioning standard.
Only those drainage systems which are declared drainage schemes under the Water Act
1989 (Vic), with a drainage management committee, drainage management plan, and appointed
responsible authority should be considered for such funding.
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RECOMMENDATION 7.11
That the drainage management committee will develop a management plan for each large scale
drainage area.
For a formally declared drainage scheme under the Water Act 1989 (Vic) the plan will need to
include the following items:


a description of the drainage area, including the boundaries of the scheme and the individual
property boundaries within the scheme;



the objectives and priority issues for the drainage scheme;



the details of the drains with their designs and current condition, including the hydrology and
hydraulics of the drainage area where available;



a description of the management arrangements and the drainage committee structure;



all the beneficiaries identified, with the proposed tariff or rating scheme, how the tariff is to
be applied, and on what basis;



clear specification of levels of service standards, including a schedule of intended works,
upgrades, their estimated costs, and cost recovery arrangements; and



regulatory requirements, including any environmental approvals that may need to be
obtained.

Where investigations reveal high environmental values are present in the drainage area, an
environmental sub‐plan will be attached to the management plan, in line with Recommendation
5.2 of this report.
Page 121

RECOMMENDATION 7.12
That the Department of Sustainability and Environment develop a set of statewide minimum
standards for the construction, operation and maintenance of the state’s rural drainage systems
on public and private lands.
The new guidelines will be incorporated into the Regional Drainage Strategies of catchment
management authorities.
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RECOMMENDATION 7.13
That the Department of Sustainability and Environment develop a set of criteria for the
prioritisation the state’s drainage systems, and that catchment management authorities use
these criteria to identify and prioritise such systems within their catchments, which can then
become the basis for prioritised local works programs, and potential initial State Government
financial support.
Such criteria will include the viability standards as outlined in Recommendations 7.5 and 7.6 of
this report. Prioritisation of drainage systems will be underpinned by the beneficiary pays
principle.
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RECOMMENDATION 7.14
That the State Government give consideration to amending the Water Act 1989 (Vic) in order to
fully clarify roles, powers and responsibilities for the management and maintenance of rural
drainage, to reflect and underpin major policy changes recommended in this report.
Amendments to the Water Act 1989 (Vic) may also cause some consequential amendments to be
made to the Local Government Act 1989 (Vic) and the Catchment and Land Protection
Act 1994 (Vic).
That the Statements of Obligations for catchment management authorities, that are issued under
the Water Act 1989 (Vic), be amended to properly reflect the role of catchment management
authorities as the regional managers of rural drainage, and the suite of functions and
responsibilities as suggested in this report.
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RECOMMENDATION 7.15
That the State Government give consideration to reviewing the Victoria Planning Provisions to
ensure that they are consistent with the changes to policy outlined in this report.
The State Government should also consider the current operation of works on waterways permit
approvals, and specifically, the by‐laws that underpin them. Some drainage areas are devoid of
any form of regulatory oversight of this kind due to these by‐laws lapsing in the past.
The State Government may also wish to address the inconsistencies that currently exist in the
designation of waterways across the state, and how these inconsistencies impact on drains, that
are part of, or lead into, such designated (or non‐designated) waterways.
That local councils in regional Victoria universally apply the provision within their schedules to
their Farming and Rural Conservation Zones for a permit requirement for earthworks, which
change the rate of water flow or the discharge point of water across a property.
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RECOMMENDATION 7.16
That where a drain has been identified as low priority, and the local beneficiaries are not willing
to contribute to its maintenance, public authorities will inform the beneficiaries of the drain that
they will not fund its continued maintenance, and that the drain will be subject to de‐
commissioning.
The State Government may wish to give consideration to drains of this type becoming subject to
conversion to new management under programs such as the Wetland Tender program.
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RECOMMENDATION 7.17
That the process of the transitioning of former drainage schemes into new schemes, based on
beneficiary pays principles, will need to be carefully and sensitively managed.
All of the recommendations that centre on the requirements for declared drainage schemes
under the Water Act 1989 (Vic), as outlined in this report, will apply to any large scale drainage
systems, either previously gazetted or not, undergoing conversion into schemes.
Proposals for entirely new large scale drainage systems will need to pass a stringency test over
and above the criteria that apply to the conversion of former schemes into new drainage
schemes. The test will involve a thorough cost‐benefit analysis, which includes, but is not limited
to, environmental costs, estimated impacts on all landholders upstream and downstream,
external impacts, and the demonstration of a proven local and state benefit.
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Glossary
Advisory Committee

A local committee comprised of a majority of landholders within a
drainage area providing advice and management to a drainage
scheme or trust

Drainage Area

An area of land that encompasses all of the landholders who are
involved and affected by a drainage system – the former
Drainage Areas Act established many such areas throughout the
state

Drainage Levy

A levy raised on landholders within a drainage area, scheme or
trust that provides for the maintenance of the drainage system

Drainage Scheme

Established under various laws, the most recent of which is the
Water Act 1989, drainage schemes are formally constituted
entities, that are declared by the relevant Minister

Drainage System

A drainage system is the total set of drains and drainage works
that provide drainage for a drainage area – they can be solely on
private land, or on a mixture of public and private lands

Drainage Trust

Drainage trusts were established under the old legislative regime
for rural drainage under the then Drainage Areas Act and the
River Improvement Act.

Peri‐urban Drain

A drain that exists in the immediate vicinity of an urban area, in a
rural area that is subject to development

Roadside Drain

Drains that run parallel to roads, sometimes referred to as ‘table’
drains, and usually maintained by VicRoads or local councils

River Improvement Trust

These trusts were established under the now repealed River
Improvement Act, and could be centred on drainage activity

Subsurface Drain

Often installed by individual farmers to drain agricultural land to
prevent waterlogging

Surface Drain

These drains can be installed by individual farmers or form part of
a drainage system. They can be simple or complex in their design,
and their purpose is to remove excess water from farmland(s).

Threatened Species

A species that is listed as threatened under the state’s Flora and
Fauna Guarantee Act 1988, or the Commonwealth Environment
Protection and Biodiversity Conservation Act 1999 (Cth)

Wetland

There are both natural and human made wetlands. Natural
wetlands are classified into six major types: freshwater meadows,
shallow freshwater marshes, deep freshwater marshes,
permanent open freshwater wetlands, semi‐permanent saline
wetlands and permanent saline wetlands
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Acronyms and abbreviations
ARI

Annual Recurrence Interval

CAMBA

China‐Australia Migratory Bird Agreement

CMA

Catchment Management Authority

DPI

Department of Primary Industries
(from 1 July 2013 will become Department of Environment and Primary Industries)

DSE

Department of Sustainability and Environment
(from 1 July 2013 will become Department of Environment and Primary Industries)

ENRC

Environment and Natural Resources Committee

EPA

Environmental Protection Authority

ESO

Environment Significance Overlay

ICO

Interim Conservation Order

JAMBA

Japan‐Australia Migratory Bird Agreement

MW

Melbourne Water Corporation

RDS

Regional Drainage Strategy

ROKAMBA

Korea‐Australia Migratory Bird Agreement

SRIT

Snowy River Improvement Trust

SEPP

State Environmental Protection Policy

SPPF

State Planning Policy Framework

SoO

Statements of Obligations

UNESCO

United Nations Educational, Scientific and Cultural Organisation

VCAT

Victorian Civil and Administrative Tribunal

VPP

Victoria Planning Provisions

VRDS

Victorian Rural Drainage Strategy

WGCMA

West Gippsland Catchment Management Authority
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Chapter one
Introduction
1.1

Background to the inquiry

On 10 October 2012, the Environment and Natural Resources Committee (ENRC) received a
reference under section 33 of the Parliamentary Committees Act 2003 for inquiry, consideration and
report on matters relating to rural drainage in Victoria (but not including irrigation drainage or
regional urban and metropolitan drainage), with particular reference to:
(1)

the historical basis for the establishment and operation of former drainage schemes including
management arrangements;

(2)

the status of rural drainage across Victoria, including effectiveness, regulation, ownership,
responsibility and maintenance on both public and private land;

(3)

the benefits of rural drainage for both productive land and environment together with
community expectations for rural drainage programs;

(4)

the impacts of rural drainage, including on other landholders and the environment including
waterways, wetlands, flora, fauna and water quality;

(5)

options for improved rural drainage management across Victoria, including regulation,
institutional and funding arrangements, operation, responsibility and maintenance on both
public and private land; and

(6)

the Committee’s report on the Inquiry into flood mitigation infrastructure in Victoria.

1.2

Inquiry process

The Committee advertised the terms of reference in Melbourne and regional Victorian newspapers
in October and November, 2012. Seventy‐four written submissions were received by the Committee
(see appendix one).
The Committee was briefed by the Department of Sustainability and Environment and the Victorian
Farmers Federation on 10 December 2012, on key rural drainage issues. Public hearings were held in
Melbourne on 18 February 2013 and in regional Victoria, at Hamilton on 13 February 2013 and at
Warragul on 26 February 2013. Details about the public hearings are presented in appendix two.
The Committee also conducted site inspections of drains and drainage systems in regional Victoria.
In Western Victoria the Committee conducted site inspections at Port Fairy to view the Reedy Drain,
and at Macarthur to view the Eumeralla Drainage Scheme. The Committee later visited the Koo Wee
Rup Longwarry Flood Protection District near Tooradin, and inspected the Dalmore Road Drain and
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Bunyip Main Drain drainage systems in that area. In Gippsland, the Committee visited the Moe River
flats drainage area, and inspected different sections of that drainage system. Details about the site
inspections are presented in appendix three.
The Committee was provided with valuable information from a range of sources over the course of
the inquiry. These included; individual landholders and farmers, landholder committees and farmers’
organisations, catchment management authorities, local councils, non‐government organisations
and environment groups, water corporations, and the Department of Sustainability and
Environment.1 In preparing this report, the Committee has drawn upon the evidence presented to it
in the form of written submissions and the information provided by witnesses at public hearings, and
a range of reports published on Victorian drainage matters. The Committee would like to thank all of
the participants in the inquiry for generously sharing their expertise and time.
The Committee was cognisant of the connection between this inquiry into rural drainage and its
previous inquiry, the Inquiry into flood mitigation infrastructure in Victoria, the report of which was
included as term of reference number six. The severe floods that occurred in Victoria in 2010 and
2011 also impacted heavily on the state’s drainage systems and revealed a number of shortcomings
in rural drainage management and performance, which had not been as apparent during the long
period of the drought. Where appropriate, the Committee has therefore also addressed the major
issues of this drainage inquiry in relation to matters raised and key recommendations made in the
Inquiry into flood mitigation infrastructure in Victoria report, which was tabled in the Victorian
Parliament on 29 August 2012.

1.3

Key findings of the inquiry into rural drainage

1.1

For more than a century drainage works have been undertaken in rural Victoria with
significant benefits for landholders, agriculture and the state. Most of the state’s drainage
schemes were managed by local committees comprised of landholders, supported by local
councils, and levies were raised through beneficiaries for maintenance works.

1.2

Today, there is considerable confusion among stakeholders about who is responsible for
the ownership and maintenance of drainage systems. Among the reasons for this
uncertainty has been a change in legislation, council amalgamations and the drought.

1.3

Approximately one third of the state’s wetlands have been lost since European settlement,
primarily due to drainage activities. The environmental impacts of rural drainage also
include soil erosion, hydrological impacts, nutrient export, and water quality impacts.

1.4

The condition of Victoria’s drains are generally fair to poor, with almost 50 per cent not
meeting stakeholder expectations.

1

2

Throughout this report the Department of Sustainability and Environment (DSE) is referred to as such. However, the
State Government has announced that the department will be amalgamated with the Department of Primary
Industries from 1 July 2013 to form the new Department of Environment and Primary Industries.
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1.5

There is wide spread approval from stakeholders for leadership on rural drainage
management, with the State Government leading the way with state strategy and local
catchment management authorities providing the regional lead agency role.

1.6

The community would like to see individual local drainage schemes managed with the
assistance of a public authority such as a CMA or local council. Some communities support
the self‐management of their own drainage systems.

1.7

Landholders in areas of high agricultural value, who have had the benefits of long standing
drainage systems, have a legitimate expectation that those systems will continue to
provide a benefit, provided landholders are willing to contribute.

1.8

As the regional managers of rural drainage in their respective catchments, catchment
management authorities should be resourced to undertake this strategic role, including
the monitoring and managing of the environmental impacts of rural drainage.

1.9

A process is required which can successfully encompass both environmental and
agricultural values for a given drainage area, and which preserves those environmental
values while permitting critical drainage maintenance works to proceed.

1.10 Rural drainage systems lead to increases in the quantity of water downstream, with a
range of potential impacts on landholders. Significant new urban developments in rural
areas are also having impacts on water levels and velocities downstream, including on
landholders in the floodplain.
1.11 The Water Act 1989 provides an avenue for legal remedy for rural drainage disputes, but
an alternative administrative method, involving mediation, should also be developed.
1.12 The management arrangements for individual drainage systems must be flexible enough
to encompass the different requirements across the state, and the wishes of the local
community.
1.13 The preferred funding model is the beneficiary pays model. There may be a role for the
State Government to provide assistance for priority drainage schemes that benefit the
community good.
1.14 All large‐scale drainage systems require a drainage management committee, and all such
committees should develop a management plan for the drainage area.
1.15 The regulatory regime for rural drainage is inconsistent and requires review. The Water
Act 1989 will require amendment to reflect policy changes.
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1.4

The inquiry report

Chapter two responds to term of reference one, ‘the historical basis for the establishment and
operation of former drainage schemes including management arrangements’. It provides an
overview of the history of drainage in Victoria, including a selection of local histories as presented to
the inquiry. This chapter provides an overview of the previous legislative regime for drainage in the
state, and concludes with a description of the current legislative and regulatory regime.
In chapter three the second term of reference, ‘the status of rural drainage across Victoria, including
effectiveness, regulation, ownership, responsibility and maintenance on both public and private
land’, is addressed. This chapter provides an overview of the current status of rural drainage in
Victoria and looks in particular at ownership, responsibility and maintenance issues. The chapter also
looks at the development of a statewide regional drainage strategy, and regional strategies, and
makes recommendations in relation to these.
Chapter four addresses term of reference three, ‘the benefits of rural drainage for both productive
land and environment together with community expectations for rural drainage programs’. It begins
with an outline of the benefits of rural drainage for productive land, and touches on some of the
potential benefits for the environment. It discusses community expectations for rural drainage, and
community involvement through community managed drainage schemes and advisory committees.
It makes several recommendations in relation to the latter issues.
The next chapter focuses on the environmental impacts of rural drainage, and addresses term of
reference four, ‘the impacts of rural drainage, including on other landholders and the environment
including waterways, wetlands, flora, fauna and water quality’. While chapter four dealt with the
beneficial impacts of drainage for the environment, this chapter is concerned with more adverse
impacts. Rural drainage has had a significant impact on Victoria’s wetlands. Recommendations are
made in relation to managing environmental impacts.
Like chapter five, chapter six also deals with term of reference four, but with a particular emphasis
on the impacts on landholders. It looks at a range of problems that rural drainage systems can cause
landholders, particularly those who are downstream of drainage systems. The chapter also discusses
roadside drains, urban development and peri‐urban drains. The chapter discusses legal issues in
relation to rural drainage, drawing on the final report of the ENRC Inquiry into flood mitigation
infrastructure in Victoria, and thus also addresses term of reference number six. It makes a number
of recommendations.
The report’s last chapter, chapter seven, addresses term of reference five, ‘options for improved
rural drainage management across Victoria, including regulation, institutional and funding
arrangements, operation, responsibility and maintenance on both public and private land’. It also
addresses term of reference six, ‘the Committee’s report on the Inquiry into flood mitigation
infrastructure in Victoria’. The first section of the chapter addresses the views of key stakeholder
groups in relation to future management issues, while the second section deals with the suggested
solutions of the Committee, including its recommendations on a range of identified key issues.
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Chapter two
Background of rural drainage in Victoria

KEY FINDINGS
2.1

For more than a century drainage works have been undertaken in rural Victoria with
significant benefits for landholders, agriculture and the state.

2.2

The Drainage Areas Act 1958, repealed in 1992, provided certainty and clarity for the
establishment, ownership, management, and maintenance of Victoria’s drainage
schemes.

2.3

Most of the state’s drainage schemes were managed by local advisory committees,
supported by local councils, and levies were raised through beneficiaries for the
conduct of works.

2.4

Approximately one third of the state’s wetlands have been lost since European
settlement, primarily due to drainage activities.

2.5

The application of federal and state environment laws has had an impact on drainage
activities in some areas.

2.1

Introduction

This chapter primarily responds to term of reference one, ‘the historical basis for the
establishment and operation of former drainage schemes including management arrangements’.
It provides an overview of the history of drainage in Victoria, including a selection of local
histories as presented in submissions to the inquiry. These histories provide details on
management and funding arrangements, and the types of works undertaken in the past. Chapter
two also provides introductory information on the different types of drainage infrastructure that
now exist in the state, the number of major drainage systems currently in operation, and, briefly,
the main institutional categories within which they operate.
The role of state legislation has been central in the history of drainage in Victoria. Accordingly,
this chapter provides an overview of the previous legislative regime for drainage in the state, and
concludes with a description of the current legislative and regulatory regime, including relevant
state and federal environment laws. As such, the chapter also partly addresses term of reference
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two, ‘the status of rural drainage across Victoria, including effectiveness, regulation, ownership,
responsibility and maintenance on both public and private land’.

2.2

What are drainage systems and why are they needed?

There are a number of different major categories of drainage systems. There are urban drains,
rural drains, and rural drains with associated irrigation infrastructure. In accordance with its terms
of reference, this inquiry is concerned solely with non‐irrigation rural drainage systems. Most of
these exist south of the Great Divide.
Rural drainage systems have been developed around Australia to make floodplain areas viable for
agriculture. Drainage systems aim to control the level of seasonal inundation of arable areas
throughout the year. They are designed to move large surface flows and reduce the flooding that
follows the more frequent and heavier winter rains. The benefits that derive from this practice
are improved crop and pasture production, with associated benefits being reduced agricultural
disease and improved machinery or vehicle access.2 Drainage systems also help to protect rural
properties from flooding.3 In its submission, the Department of Sustainability and Environment
(DSE) defined drainage works as, generally, the enhancement of the hydraulic capacity of
drainage lines, the objective of which is to reduce waterlogging, improve productivity and protect
both private and public assets.4
Drainage systems can be surface or subsurface systems, or both. A system of surface drains is
needed on most farms in order to move surplus water coming from either rainfall or irrigation.
The system may be simple or complex, but either way, it usually means the land needs to be
shaped to a prescribed slope (or slopes), with the construction of a series of collector drains to
direct the run‐off to a private or community outfall. Subsurface drainage, on the other hand,
refers to methods of protecting land from high groundwater levels. Failure to install an
appropriate subsurface drainage system generally leads to waterlogging and salinity.5
Early drainage systems were constructed in Australia in the 1860s. These drains were constructed
with a shovel or with a horse and scoop, and contained very simple floodgates. In these early
years, the limited manpower and lack of machinery meant the extent of drainage was limited,
and the natural wetlands remained. Over time, however, the increased availability of
earthmoving equipment and government subsidies led to large increases in the amount and
density of drainage. Improved technology allowed drains to be dug deeper, more rapidly, and in
previously inaccessible land.6

2

3

4
5

6

6

Department of Water, Government of Western Australia, Coastal Drainage Discussion Paper, Government of
Western Australia, 2008, p. 2.
Wetlandcare Australia, ‘Wetlands and Agricultural Drainage: Delivering Clean Water’, Wetlandcare Australia,
Ballina, NSW, Undated, p. 1, accessed 21 November 2012, www.wetlandcare.com.au.
Department of Sustainability and Environment, submission no. 72, Rural Drainage Status Report, p. 2.
Rural Water Commission of Victoria, Irrigation and Drainage Practice, Rural Water Commission of Victoria,
Armadale, 1988, pp. 57–58.
Wetlandcare Australia, ‘Wetlands and Agricultural Drainage: Delivering Clean Water’, Wetlandcare Australia,
Ballina, NSW, Undated, p. 2, accessed 21 November 2012, www.wetlandcare.com.au.
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2.2.1

The development of rural drainage systems and schemes in Victoria

Similar to other areas of Australia, rural drainage systems have been developed in Victoria for
over a century, due to the drainage of rural land being viewed historically as an essential part of
Victoria’s agricultural and economic development. 7 Significant expansion of drainage areas
occurred from 1900 onwards, with further intensification of drainage works occurring following
the Second World War. The economic benefits of the drainage of lands have often been extolled.
For example, in a parliamentary debate in 1922 it was stated that prior to drainage being
installed, land at the Eumeralla Estate was worth only 2 pounds per acre. Following the
development of the drainage scheme, this land was worth around 20 pounds per acre. 8
(According to Mr Graeme Addinsall, today land in the Eumeralla drainage area has been
calculated as having a value of approximately $3,000 per acre,9 with one other submission to the
inquiry claiming that the losses of income due to inundation in the area are potentially over
$13 million, on land with a total value in the order of $32 million).10
There are many different types of drainage systems across the state, including systems
constructed by a single landholder, drainage works constructed by neighbours, private systems
that involve multiple landholders, and formal drainage schemes established under legislation. The
latter were traditionally established under the now repealed Drainage Areas Act 1958. These
drainage schemes typically involved the participation of a majority of landholders in a given
district, a committee of management and the appointment of a responsible authority, usually the
municipal council. The first of these schemes were begun in the late 1890s.
By 1950 there were 27 drainage schemes in Victoria, with one in north eastern Victoria, 12 in
Gippsland, and 14 in western Victoria.11 Much of this activity was supported by government
subsidies that directly matched landholder contributions.12 Similar to the clearing of land for
agriculture, for many years this policy of draining agricultural land was largely unquestioned and
was seen as worthy of government support. Public funding was made available to responsible
authorities to assist in the creation of drainage schemes.13 However, legislation underpinning
rural drainage schemes makes it clear that funding of such schemes was based primarily on the
beneficiary pays principle.
A 1996 report for the Department of Natural Resources and Environment stated that there were
76 declared drainage areas in Victoria established under legislation.14 As mentioned, drainage
schemes were generally overseen by drainage trusts, maintained by local government, and, in

7

8
9
10
11
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14

S Clark and J Scovell, Legislative and Institutional Arrangements for Water Resources Administration in Victoria,
Water Resources Council, Melbourne 1982, p. 124.
Victoria, Legislative Assembly, Debates, vol. 162, 1922, p. 3071.
Graeme Addinsall, submission no. 5, p. 1.
Eumeralla Drainage Scheme, submission no. 71, p. 8.
Victoria, Legislative Assembly, Debates, vol. 233, 1950, p. 1162.
Parliament of Victoria Public Bodies Review Committee, Future Structures for Water Management: River
Improvement and Drainage Trusts, Government Printer, November 1981, p. 29.
S Clark and J Scovell, Legislative and Institutional Arrangements for Water Resources Administration in Victoria,
Water Resources Council, Melbourne 1982, p. 124.
R Argent and S Ewing, Rural Drainage in Victoria: Scoping Study, Department of Natural Resources and
Environment, 1996, p. 18.
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1996, ranged in size from 88 hectares to 279,919 hectares.15 While estimates vary, approximately
one third of Victoria’s wetlands have been lost since European settlement, primarily due to
drainage of land for agricultural purposes. Most of the losses have occurred on private land.16

2.2.2

Local histories

In addressing the terms of reference for this inquiry, many of the submissions received have also
addressed term of reference one, concerning the historical basis of drainage schemes and how
they were managed. These submissions, many of them from individual landholders, often provide
a unique picture of local history, and the role that drainage schemes and systems have played in
Victoria’s agricultural communities. Almost all landholder submissions decry the loss of the
Drainage Areas Act 1958 and the certainty that this legislation provided in the management and
maintenance of rural drainage. What follows is a selection of the histories provided in
submissions, and is not designed to present the entire history of Victorian rural drainage.
Pat Condina, for the Australian Asparagus Council, states in his submission that drainage works
began in the Koo Wee Rup district in the 1850s.17 The State Rivers and Water Supply Commission
took over the area in 1912 and created the system of drains that are seen today, in a district that
now produces 90 per cent of Australia’s asparagus with an estimated value of over $50 million
per annum.18 Mr Condina states:
So the extensive network of constructed drains in the District are a legacy of the
hard work and foresight of past generations, and are an absolutely essential
component of the continued safety and prosperity of the District. A well
maintained drainage system of adequate flow capacity is essential to protect
human lives, crops, animals and the environment.19

Landholders in the Koo Wee Rup Longwarry Flood Protection District pay a Special Drainage Rate
for the maintenance and upkeep of the drainage network by Melbourne Water (MW). According
to Mr Condina, landholders have a good relationship with MW, but are concerned that they are
not receiving an adequate level of service due to the water corporation’s concerns about
provisions of the Commonwealth Environment Protection and Biodiversity Conservation Act
1999 (Cth) (see below).20

15

16

17
18
19
20
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R Argent and S Ewing, Rural Drainage in Victoria: Scoping Study, Department of Natural Resources and
Environment, 1996, p. 18.
Department of Sustainability and Environment, submission no. 72, p. 10. See also Department of Sustainability
and Environment, Index of Wetland Condition – Review of wetland assessment method, DSE, Melbourne, 2006, p.
1; Department of Sustainability and Environment, ‘Wetlands – Bioregion: All Terrestrial’, DSE, accessed 15 March
2013, www.dse.vic.gov.au/conservation‐and‐environment/biodiversity/victorias‐biodiversity‐strategy‐
1997/directions‐contents/wetlands.
Pat Condina – Australian Asparagus Council, submission no. 74, p. 2.
ibid., p. 1.
ibid., p. 2.
ibid., p. 2.
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The Moe River Main Drain in Gippsland was the subject of multiple submissions. The Main Drain
was constructed in the early 20th century in an area known as the Moe Swamp. From 1926 the
Trafalgar Meadows Drainage Trust was established to manage the drain under the auspices of the
then Shire of Narracan, under the Drainage of Areas Act 1958. The trust was essentially a
drainage committee and was served by the Shire Engineer and Shire Secretary. Trafalgar flat
landholders were charged a levy, and works were also supported by state funding. The landholder
levy was based on a charge per acre and was weighted, with those closer to the river paying a
higher charge. This structure for managing the area’s drainage system stayed in place until the
1990s, when council amalgamation took place and catchment management authorities (CMAs)
were created.21 In 2002 a Water Management Scheme was declared by an order of the Minister
under the Water Act 1989, and the West Gippsland CMA was nominated as the responsible
authority for implementing the scheme. A committee of local landholders, known as the Moe
River Flats Drainage Committee, was formed in 2008 to support the drainage scheme. However, it
has not been possible to date to raise any form of tariff or levy, and state funding for works has
not been forthcoming. In the meantime, the Main Drain has become overgrown with vegetation,
which is now causing extensive flooding. Landholders claim that no works are being carried out to
rectify the situation.22
In their respective submissions, the East Gippsland CMA and the East Gippsland Shire Council
have both described the history and development of the Snowy River flats drainage district at
Orbost.23 In an area prone to significant and frequent flooding, drainage works were first carried
out by landholders in the 1880s. In 1951 the Snowy River Improvement Trust (SRIT) was
established under the River Improvement Act 1948. The SRIT consolidated five earlier drainage
districts, was administered by a local committee and funded by a rate charged on landholders in
the designated district. The rate charged was proportionate to the level of benefit provided, while
financial assistance from the State Government occurred on an ad hoc basis for special works.
Across 46 years of service the SRIT constructed an estimated 116 kms of drains, 26 kms of levee
banks, a pump station, 40 floodgates and a number of bridges and culverts, conducted ongoing
annual maintenance works, and was even responsible for providing flood warnings to local
farmers. The area benefitted by the scheme was approximately 7,800 hectares.24 The scheme met
its demise in 1997, with the advent of the East Gippsland CMA. In 2002 the CMA commenced a
review of the drainage scheme, but was unable to complete it. The CMA states in the ‘absence of
support to re‐establish the drainage district and raise a levy on beneficiaries, the Authority was
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See Cr David Balfour, submission no. 57, p. 2; Brendon Vosper, submission no. 50, p. 2; Moe River Flats Drainage
Committee, submission no. 29, p. 1; David Thege, submission no. 12, p. 1; Baw Baw Shire Council, submission no.
8, p. 5; West Gippsland Catchment Management Authority, submission no. 38, pp. 3–4.
Moe River Flats Drainage Committee, submission no. 29.
East Gippsland Catchment Management Authority, submission no. 62, pp. 5–6; East Gippsland Shire Council,
submission no. 34, pp. 4–5.
East Gippsland Catchment Management Authority, submission no. 62, p. 5; East Gippsland Shire Council,
submission no. 34, p. 5.
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unable to fund the operation of the scheme’.25 Consequently, the district remains without
effective drainage management.
The south west of the state has seen extensive drainage of wetlands for agricultural purposes
since European settlement in the 19th century. According to the Glenelg Hopkins CMA major
drainage works were undertaken from the 1890s, with formalised drainage areas created under
the Drainage Areas Act 1898 (and subsequent versions), in the period from 1900 to the late
1960s. The majority of these were gazetted between 1945 and the end of the 1960s.26 Many of
the drainage schemes were constructed using government grants, while most drainage schemes
were managed by an Advisory Committee consisting of local landholders and council
representatives. Special maintenance charges were levied by the council based on the area of
floodable land owned by each landholder.27
The Strathdownie drainage area in the Shire of Glenelg was historically managed by the
Strathdownie Drainage Trust, with funding evenly split between the State Government and
landholders, while the Bunnugal drainage area in the Ararat Rural City Council was managed by
an Advisory Committee under the Drainage Areas Act with a special rate levied by council, which
was levied on a proportionate basis according to the level of benefit received.28
According to the Warrnambool City Council there were two drainage schemes located in its
municipality which were formally established under the Drainage Areas Act 1898; the Nullawarre
Drainage Area and the Merri Swamp Drainage Area.29 The former was gazetted in 1952, and
managed by an advisory committee and representatives from the shire. Maintenance was funded
by special charges raised by council and levied on an apportioned basis on land owned within the
drainage district. The Merri Swamp Drainage Area was gazetted in 1995, but does not appear to
have had a formal structure put in place. The Nullawarre Drainage Area advisory committee has
now lapsed and special charges are no longer collected.30
Adrian Morrissey’s submission on behalf of the Eumeralla Drainage Scheme provides a detailed
history of the scheme since works first began in the district in the late 19th century.31 By 1890
almost 10,000 pounds had been spent on drainage works in the lower Eumeralla Drainage Area,
with 3,000 acres of wetlands drained for farming. The Eumeralla Drainage Area was declared in
1906, while the Northern Eumeralla Drainage Area was declared in 1938, both under the
Drainage Areas Act 1898. The Eumeralla Drainage Area had an advisory committee consisting of
six local landholders elected triennially. Councillors and council officers attended committee
meetings by invitation. The scheme was administered by Minhamite Shire, with a special
maintenance charge levied on landholders by council, with the rate based on a proportionate
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East Gippsland Catchment Management Authority, submission no. 62, p. 6.
Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 10.
ibid., pp. 12–13.
ibid., p. 13.
Warrnambool City Council, submission no. 43, p. 3.
ibid., p. 4.
Eumeralla Drainage Scheme, submission no. 71, pp. 1–7.
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basis according to the amount of land subject to flooding.32 The advisory committee met its
demise in the early 1990s. The Eumeralla drainage scheme is discussed in further detail in later
chapters.
The Committee received far fewer submissions from north of the Great Divide than it did from
the south, particularly from landholders. The North East CMA stated that two river improvement
and drainage districts were established under the River Improvement Act 1958 in the 1960s.33 The
Fifteen Mile Creek Improvement District and Trust was constituted in 1966. The trust comprised
nine commissioners, of whom four were appointed by local shires, one by the Governor in
Council, and four who were elected by the ratepayers of the district. The trust used local bylaws
for subdistricts to raise funds to conduct works, and rated landholders in the district differently
depending on their location. Between 1966 and 1983 almost $1 million was spent on
improvements, including drainage works.34
In 1969 the Black Dog Creek Improvement District and Trust was established, also under the River
Improvement Act 1958, for the purposes of river improvement and drainage works.35 The trust
was comprised largely of nominees of local councils, had a part‐time secretary, a steering
committee, technical working group, and employed a foreman to oversee works programs. The
North East CMA became the manager of the Black Dog Creek drainage area in 1997, and actively
managed the area using a bylaw developed under section 160 of the Water Act 1989, until this
bylaw expired in 2006. The CMA is no longer able to issue approvals, notices or commence
proceedings, and drainage works in the area can now occur in an unregulated manner.36 The CMA
has not managed drainage issues outside the Black Dog Creek drainage area.
When it was formed in 1990s, the North Central CMA took over the roles and responsibilities of
two former river improvement and drainage schemes within its region; the Bullock Creek
Improvement Trust and the Avoca River Improvement Trust.37 The former was established in
1970, and constructed a 340 km network of shallow regional drains, which support 650 km of
private drains. The CMA has been unable to attract funding to support regular maintenance
works on the network, and is reliant on ‘initiative funding’ from state and federal governments.38
The Goulburn Broken CMA states that there were five known drainage areas in its catchment that
were managed by local government a decade ago. The CMA is not involved in any rural dryland
drainage schemes.39 Elsewhere in the north of the state, the Shire of Campaspe states that while
it has received many complaints from landowners on drainage issues in the municipality, it has
not had any responsibility for any formal schemes in the area.40 The Wimmera CMA states that
while it is aware of a number of drainage schemes in its region, they are not administered by any

32
33
34
35
36
37
38
39
40

ibid., p. 5; Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 13.
North East Catchment Management Authority, submission no. 24, pp. 3–5.
ibid., p. 4.
ibid., pp. 5–10.
ibid., p. 10.
North Central Catchment Management Authority, submission no. 39, p. 5.
ibid.
Goulburn Broken Catchment Management Authority, submission no. 53, p. 3.
Shire of Campaspe, submission no. 45, p. 1.
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authority, and there is a lack of funding and willingness by agencies to manage schemes,
particularly when many of the former responsible bodies are now defunct.41

2.2.3

Current definitions and types of drainage infrastructure

According to the Department of Sustainability and Environment (DSE), it is estimated that there
are currently approximately 130 drainage systems spread across Victoria, which service
approximately 1,500,000 hectares of agricultural land and 5,000 landholders.42 A variety of
institutional forms provide rural drainage services which, according to DSE, can be defined within
the following broad categories:


Gazetted drainage schemes – servicing several landholders (or more) and officially declared a
gazetted drainage area by the Minister under the Water Act 1989 (or the Drainage Areas Act
1958 prior to repeal);



Registered drainage schemes – a system servicing several landholders which is not gazetted,
but has other regulatory mechanisms in place, such as a management committee, or special
rate, and having an overseeing authority such as a CMA or council;



Informal drainage networks – developed, funded and managed by private landholders, and
not formally recognised by legislation, or rating arrangements; and



Drainage services provided by councils and CMAs outside of schemes – where drainage works
are permitted through the local planning scheme or through CMA permits.43

As implied above, there are a wide variety of definitions available for rural drainage and its
infrastructure. The Department of Sustainability and Environment has defined rural dryland
drainage infrastructure as essentially falling into two categories – regional drains and farm drains.
The Department of Sustainability and Environment describes regional drains as large communal
drains that service multiple landholders and typically serve as a communal outfall point for a
network of smaller drains or channels at the farm level. These drains accumulate runoff and
eventually outfall to a larger waterway.44 A regional drain can be open or piped, but are usually
open. They are constructed using excavation machinery, and are typically made to a standard
shape with a flat bottom and sides sloped between near vertical to 30 degrees, with enough
gradient to ensure water is removed quickly.
Regional drains are usually earthern drains, but may be lined in parts with concrete, and their size
depends on the amount of water to be removed, the slope of the land and the material used in
lining.45 A regional drain may involve works for the modification of a stream, river or creek by the
straightening or enlarging of the waterway.46 One important type of regional drain is the table
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Wimmera Catchment Management Authority, submission no. 33, p. 2.
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Department of Sustainability and Environment, submission no. 72, Rural Drainage Status Report, p. 8.
ibid., p. 8.
ibid., p. 5.

CHAPTER TWO | BACKGROUND OF RURAL DRAINAGE IN VICTORIA

drain, which are normally earthern drains excavated next to, and running alongside, roadways
and designed to ensure the road is properly drained.47
Farm drains collect water on individual farms and convey that water to the regional drainage
system. Farm drains can be surface earthern drains or subsurface drains, depending on ground
conditions. These latter drains comprise a variety of types, including tile drains, pipe drains and
mole drains.48 All of these farm drain types are the responsibility of the landholder.

2.3

Previous legislative regime for regional drainage in Victoria

A number of repealed Acts were historically central to the creation and management of Victoria’s
regional drainage systems and schemes. The foremost of these was the Drainage Areas Act 1958,
which provided for a detailed management regime, community involvement and wide‐ranging
powers for authorities.

2.3.1

The Drainage Areas Act 1958

The principal piece of legislation in the history of Victoria’s rural drainage schemes is the Drainage
Areas Act 1958 (the ‘Drainage Areas Act’), which was repealed in 1992. The Drainage Areas Act
was first introduced in 1898, following agitation for a legislative solution to the issue of the need
for large scale drainage operations in rural Victoria, particularly in the west of the state, and the
expansion of local municipal powers and capacity to undertake such operations. The Drainage
Areas Act was amended in 1922, and again in 1950.
The Drainage Areas Act provided a general scheme for municipal bodies to be able to undertake
drainage operations, with the consent of the Governor in Council. Under the Drainage Areas Act a
municipal council was empowered to undertake drainage works at the cost of the ratepayers to
be benefited. Either a council or a group of landholders were entitled to petition the Governor in
Council to constitute a district or a portion of a district as a drainage area. For the landholders, a
majority of owners owning at least 50 per cent of the land in the given area were required to
support a petition for it to go forward.49
The Drainage Areas Act stated that on receipt of a petition the Minister was to initiate an
investigation of experts, who were to report back to the Minister prior to any Ministerial consent
being granted. If a drainage area was subsequently declared the council had the power to give
permission to anyone to enter lands for the purpose of investigation, inspection and survey. A
drainage area needed to be entirely within one municipality, although there were provisions for
councils to work together where two or more drainage areas adjoined one another in their
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ibid., pp. 8–9.
ibid., pp. 9–10.
Any drainage area subject to such a petition needed to accord with the natural features of the country and a map
was required showing the drainage area (s. 4(3) and s. 5(1)).
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respective municipalities. A council could also undertake drainage works without an adjoining
council’s approval, provided it was the subject of successful petition to the Governor in Council.50
The Drainage Areas Act provided for the creation of an advisory committee for each designated
drainage area. These committees were to be comprised of members representing the council and
the owners of land in the drainage area. The function of these committees was to discuss and
make recommendations to council on any matter affecting the drainage area, in relation to any
works to be carried out, or any rate or charge to be levied. The council was required to consult
with the committee before preparing any estimate rate or charge.51
Section 14 set out the general drainage powers of council, which were wide‐ranging. They
included powers to: enter, take possession of, and appropriate such lands as to undertake
drainage works; purchase or lease lands or any drainage works, and to erect or repair or
dismantle any works or machinery; improve, alter or discontinue any drainage watercourse
outlet; construct, alter or remove any bridge or culvert over a drain or watercourse; divert water
from lakes, lagoons, swamps, marshes, rivers, creeks, or watercourses; and to divert, alter either
temporarily or permanently, any part of the course of rivers, creeks or watercourses.52
The Drainage Areas Act empowered councils, after consulting with any advisory committee, to
make and levy a separate rate in respect of a rateable property, and to make and levy a special
improvement charge in respect of properties within the district benefited by the works or
undertakings. Council had powers to raise loans to pay for drainage works, and to fully recover
the costs associated with any such loan from the beneficiaries. Council also possessed the right,
following consultation with an advisory committee, to make and levy a special maintenance
charge for the upkeep and maintenance of drainage works, machinery and equipment (see ss. 31‐
33 and s. 36).

50
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The Drainage Areas Act also provided for councils who had adjoining drainage areas to appoint one of the councils
as a designated constructing authority. There were funding provisions for such authorities and a provision on
shared liabilities in the case of neglect or omission (s. 11).
Where a council was appointed as a constructing authority over works in two municipal districts, the Act provided
for the establishment of a joint advisory committee, comprised of members of the relevant drainage area advisory
committees (s. 11(4)). Both the council, or the majority of landholders holding at least 50 per cent of the area,
could further petition the Governor in Council to make amendments to the drainage area, including: uniting
continuous areas, severing or annexing areas or parts of areas, extending or reducing areas, and abolishing areas.
These provisions could not be applied beyond the boundaries of a given municipality (s. 8).
Other powers included to: open and break up streets and roads; carry drains, watercourse or works through,
across, over, or under the shores bed and waters of the sea, or the beds, waters or banks of any river, stream or
watercourse, or any road or street, and into or through or under any lands; and, enter any lands for survey
purposes (s. 14). Under the Act, notification provisions applied, and there were provisions for objections to be
made, and for compensation to be paid. Other powers included power to construct a drain and to carry surface
and storm waters. Places of worship were protected, as were private homes, allotments under 5 acres, home
gardens and yards (s. 16). But where a watercourse or drain occurred on private land the council had certain
powers to undertake works on such lands and any works thereon (s. 19).
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2.3.2

The Drainage of Land Act 1975

The first enactment of legislation in relation to the drainage of land in Victoria occurred with the
passage of the Land Drainage Act in 1864. Despite numerous amendments, repeals,
consolidations, and a change in title, the main provisions of this Act remained substantially
unchanged for over 100 years. The Drainage of Land Act 1975 was repealed by the Water Act
1989 in 1990.
While the Drainage Areas Act, described above, provided for certain collective rights and powers
for landholders and authorities, the Drainage of Land Act 1975 provided for the individual right of
a person to make application to undertake drainage works and maintenance on the land
adjoining the person’s property. This right could be exercised with the consent of the adjoining
owner. If the latter dissented from such an application, the matter could be determined by a
magistrate. Provisions existed for compensation to be paid, and for all costs to be defrayed by the
applicant.
In 1975 a new Act was introduced to replace what was, by then, the Drainage of Land Act 1958.
This legislation was the result of a Joint Select Committee on Drainage, which reported to the
Victorian Parliament in 1970. The Suggett Committee, as the select committee was known,
advanced a number of recommendations to update drainage law in Victoria, particularly in
relation to developments in the common law. Preserving all the existing rights of the original act,
the Drainage of Land Act 1975 (the ‘Drainage of Land Act’) added provisions in four new parts.
Part 1 addressed common law developments by codifying the ‘free flow’ doctrine. These
provisions were aimed at securing the free flow of water, including drainage water and the rights
and duties of landholders in providing for the unobstructed passage of surface waters associated
with the reasonable development and use of land. Under Part 1 no person could have action
taken against them for permitting water to flow onto to another’s lands if such action was
deemed reasonable. The Drainage of Land Act established that it was, however, a private
nuisance (and thus potentially subject to litigation) for a person to resist the flow of water onto
his or her land, (such water having been allowed to flow reasonably), and in resisting such flow,
causing damage to their neighbour. The Drainage of Land Act set out the conditions under which
the term ‘reasonable’ could be said to apply.53
Part 3 provided ‘drainage authorities’54 with the power to declare any specified area or areas of
land to be liable to flooding by a river or group of rivers. The proclamation of an area meant that
while in force, no structure or work within the area designed to control or mitigate floodwaters or
discharge floodwaters could be constructed unless it had first been approved by the drainage
authority. Under the new Part 4, the Drainage of Land Act provided for the declaration of
‘drainage courses’ by the Governor in Council, on the recommendation of the Minister. These

53

54

These provisions of the Drainage of Land Act were discussed in the flood mitigation inquiry report, see
Environment and Natural Resources Committee, Inquiry into flood mitigation infrastructure in Victoria, Parliament
of Victoria, August 2012, Ch. 6.
Melbourne and Metropolitan Board of Works and the State Rivers and Water Supply Commission (s. 33).
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provisions were designed to manage existing drainage lines and to mitigate local drainage
problems.55
Part 5 of the Drainage of Land Act replaced the functions and roles previously performed by the
Magistrates Court and the Court of Petty Sessions with a new Drainage Tribunal.56 The tribunal
had jurisdiction to hear and determine any matter conferred on it by the Drainage of Land Act.57
The tribunal was designed to determine disputes, apply the tests of reasonableness in doing so,
and develop a consistent interpretation of the law. Except on issues of law, all the decisions of the
tribunal were final.

2.3.3

The River Improvement Act 1958

The River Improvement Act 1958 (the ‘River Improvement Act’) was repealed by the Water Act
1989. The River Improvement Act was designed to improve the works on, and maintenance of,
Victoria’s rivers, largely for the purpose of enhancing river capacity to carry surplus waters, and
the protection of agricultural lands. It gave the then State Rivers and Water Supply Commission
overall authority and funding for river improvement and drainage works on and beside rivers. The
River Improvement Act enabled the Governor in Council to declare any area a river improvement
district, or drainage district, which could incorporate a drainage district under the Water Act
1958, or any drainage area under the Drainage Areas Act (Part 2, Division 1).
The initial costs for works in such districts were the responsibility of government, but
beneficiaries were expected to contribute under a special rating system. The River Improvement
Act empowered local councils and the State Rivers and Water Supply Commission to apply to the
Minister for a drainage district to fall under the jurisdiction and control of a drainage trust (see
Division 2).58 The River Improvement Act was not designed to supersede the Drainage Areas Act.
Nevertheless, a small number of drainage districts under the Drainage Areas Act were
incorporated under the River Improvement Act.59
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Any public authority with responsibility for drainage could be appointed as a responsible authority designated to
maintain the drainage course, and empowered to enter lands, conduct works, and recover costs from landholders
(s. 38).
The tribunal consisted of judicial members (judges of the County Court) and suitably qualified lay members (s. 41).
And any matters under section 37 of the Drainage Areas Act 1958, section 74 of the Health Act 1958 and section
651 of the Local Government Act 1958 (s. 43).
Each application was to be accompanied by a general plan and description of the proposed works, which was to
be approved by the Minister following a public notice period. Each trust was to have between five and nine
commissioners.
However, in order to avoid duplication with the latter, all proposals for the declaration of new areas or districts
under either the River Improvement Act or the Drainage Areas Act were referred to an expert Drainage
Consultative Committee. A broad division applied: Where works were primarily for river improvement and
drainage was a subsidiary activity, the River Improvement Act applied, while when the primary work undertaken
was drainage the Drainage Areas Act applied. See Victoria, Legislative Assembly, Debates, vol. 227, 1948,
pp. 1717–1723; Victoria, Legislative Assembly, Debates, vol. 233, 1950, pp. 1162–1163.
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2.4

Current legislative regime for regional drainage in Victoria

The following Acts provide for the current legislative regime for drainage in Victoria. Principal
amongst these is the Water Act 1989. When it was passed this piece of legislation replaced fifteen
existing Acts, and over 1,000 pages of statute law with approximately 200 pages.60

2.4.1

The Water Act 1989

The following provisions of the Water Act 1989 (the ‘Water Act’) deal with regional drainage and
drainage schemes. An ‘authority’ in the Water Act is defined as a water corporation or a
Catchment Management Authority (CMA). The Minister does have powers at various points, and
for various purposes, in the Water Act to appoint other public statutory bodies to act as
responsible bodies.

Drainage management and catchment management authorities
Under the Water Act, Part 10 (section 185 (1)(2)), an authority that has a waterway management
district, or is appointed by the Minister, has responsibility for waterways, drainage or floodplains.
Section 186A of the Water Act empowers the Minister to issue statements of obligations to
authorities, which specify the obligations the authority has in performing its functions. The 2006
Statement of Obligations issued to CMAs makes CMAs the responsible authorities for the
management of regional drainage (see SoO 29). The Statement of Obligations states:
The Authority shall develop and coordinate the implementation of a regional plan
for drainage management including establishing the roles of implementing
authorities. (SoO 29.1)
The Authority shall implement, operate and protect the regional drainage schemes
and works which the Authority has been appointed to assume responsibility for by
an Order made under s. 98 of the Water Act 1989, in accordance with that Order.
(SoO 29.2)

Division 3 of Part 10 also concerns regional drainage, and applies to any authority with a
waterway management district, and the Melbourne Water Corporation. Under section 199 (1)(a),
CMAs, and any other appointed authorities, are enabled ‘to provide, operate and protect
drainage systems, including the drainage of water into all designated waterways and all
designated land or works within its district’. Further, such authorities are required ‘to develop
and implement programs for the protection and enhancement of instream uses’ (s. 199 (1)(b)),
and ‘to educate the public about any aspect of drainage’ (s. 199 (1)(d)). Melbourne Water’s
powers and responsibilities are covered in section 199 (1A). However, section 124 (5) of the
Water Act states that an authority is not obliged to perform any function conferred by the Water
Act, unless the Act provides otherwise.
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See Victoria, Legislative Assembly, Debates, vol. 393, 1989, p. 2227.
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Drainage schemes
Drainage schemes are addressed in Division 5 of Part 10, which deals with water management
schemes, one type of which can be a drainage scheme. Essentially, the Water Act provides the
Minister with powers to create schemes to be developed for the purpose of improving the
management of waterways, drainage or floodplains. In section 213 formal schemes for improved
management can be prepared and implemented. In creating these schemes, section 214 enables
an investigation to be undertaken with the assistance of a community based committee, which
must have at least half its members derived from people who are landholders in the area
affected, and have representation from the local council and any relevant public authority.
Following this investigation, the committee can prepare a scheme for the affected area (s. 215),
which may then be approved, rejected or modified by the Minister. At section 216 the Minister,
having declared a scheme to be an approved scheme, nominates the authority, or the council, to
be responsible for implementing the scheme. This section of the Water Act is thus significant,
since it allows for a CMA, water authority or local council(s), (with their approval), to be
appointed to have responsibility for implementing the drainage scheme.

Community schemes
Section 244 of the Water Act provides for the development of community drainage (or salinity)
schemes, through community agreement. A community agreement must describe the works to
be constructed and their location, clearly identify the land affected by the scheme, and provide
for the establishment of a committee.61 Under section 245 the community committee can collect
levies from participating landowners, and take out insurance for damage resulting from the
scheme. Section 246 permits the committee to request an authority or a council whose land is
affected by a community drainage scheme to exercise the powers and perform the functions of
the committee.62

Funding
The Water Act contains provisions giving authorities the power to levy the beneficiaries
(landowners) of works conducted in its waterway management district (see sections 196 and
197). Section 259 (1)(c) further empowers an authority to impose a tariff for drainage or salinity
mitigation purposes on any property in its district. Other important provisions of the Water Act
which relate to regional drainage schemes are as follows:
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A copy of the agreement must be registered under the Transfer of Land Act 1958, and also lodged with the
authority and council on whose land the drainage scheme is situated.
In addition, a council, if requested by the committee, can exercise those powers over such affected land that falls
outside the boundary of the council (s. 246(2)).
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Under section 10 an authority, or any other person, in accordance with the Water Act, may
construct or operate works resulting in the drainage of land (s. 10 (1)(a));



An authority has powers under section 137 to enter and carry out works on a public or private
road and to temporarily close the road to do so; and



Authorities that have power to authorise or permit activities or changes in land use that may
affect an existing drainage regime, must make any such authorisation conditional on ensuring
the conservation of waterways, wetlands and aquifers (see s. 12).63

Right of access
An authority has the power to enter any land for various purposes, including for inspecting any
works, or carrying out any other function (s. 133). Some other provisions of the Water Act derive
from those which had applied under the repealed Drainage of Land Act. The individual right to
apply to gain access to a neighbour’s land for the purpose of conducting drainage works ‐ first
articulated in legislation almost 150 years ago ‐ was subsumed by a general right to apply for
access to conduct drainage, water supply or salinity mitigation works (see Part 12). However, this
part of the Water Act also includes in its definition of the owner of land ‘a committee as defined
in section 244’ (s. 233 (1)(b)). As described above, section 244 provides for the creation of
community committees to manage and implement drainage schemes.
Thus, what had been previously an exclusively individual right of access has been extended in Part
12 of the Water Act to include a collective right of access. Many of the following provisions echo
those that applied under the Drainage of Land Act, including rights of access to conduct
maintenance, and powers to break up roads. Where consent is not granted for access in the first
instance, the Minister can appoint an authority to decide the issue (s. 235).64 While the decisions
of the appointed body are binding, a review of its decisions can be lodged with the Victorian Civil
and Administrative Tribunal (s. 235 (6)). The Drainage Tribunal became defunct with the repeal of
the Drainage of Land Act. The Victorian Civil and Administrative Tribunal gained exclusive
jurisdiction of all statutory claims under the Water Act (see section 19).

Free flow doctrine
The ‘free flow’ doctrine was re‐articulated in Division 2 of Part 2 of the Water Act, with specific
provisions on liabilities arising out of the flow of water (see in particular sections 16 and 17).
These sections deal with liabilities for persons. Liabilities of authorities arising out of a flow of
water, including sewerage, are covered in section 157.
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The general powers of an authority under the Water Act to carry out or perform any of its functions are contained
in section 123. The particular powers of authorities in relation to the management of a waterway management
district under Part 10, to construct, complete, operate and maintain works (including drainage works), are
provided for in section 124. However, as mentioned in the flood inquiry report, while the legislation enables
authorities to fulfil their responsibilities and functions, it does not oblige them to do so (s. 124 (5)).
If that appointed body determines that the right of access should be granted then it must decide the nature and
extent of that right and the works that can be constructed on the land.
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Drainage courses and land prone to flooding
Division 6 of Part 10 of the Water Act provides the Minister with the power to declare a drainage
course but only on the application of an authority or public statutory body responsible for
drainage in that vicinity (s. 218).65 The power to declare an area as prone to flooding (by the
Minister), and to prevent unauthorised construction is covered in sections 205 to 209.
As mentioned above, the repealed Drainage Areas Act provided municipal councils with wide
ranging powers, including the power to divert rivers, creeks or watercourses. In the Water Act, an
authority or a person can apply to the Minister for a licence to construct and operate works on a
waterway, including works to deviate, temporarily or permanently, a waterway (s. 67). However,
any such application is automatically referred to a panel appointed by the Minister (s. 66). In
determining the Minister’s response, regard must be had for any adverse effect that the exercise
of rights under the licence would have on any drainage regime (s. 68).
As we have seen, some provisions of the Drainage Areas Act are reflected in the Water Act, but
they are usually expressed as heads of powers and responsibilities. The detailed, drainage specific
administrative regime created by the Drainage Areas Act disappeared with its repeal.
Other relevant provisions of the Water Act include: Section 160 provides an authority with the
general power to make by‐laws, while section 219 empowers such authorities to make by‐laws
with respect to designated waterways. Under section 188 an authority is empowered to declare a
waterway in its district a designated waterway, which must be published in the Gazette, while
section 188A creates designated waterways in the Melbourne Water waterway management
district. The Water Act is currently subject to a comprehensive review of the state’s water laws
being conducted by the State Government.66

2.4.2

The Local Government Act 1989

The Local Government Act 1989 (the ‘Local Government Act’) contains provisions which give a
local council powers to manage and control public sewers and drains within its municipal district,
sewers and drains in and under roads in the district, and any works pertaining to those sewers
and drains.67 Sections 199 and 200 give councils the power to divert drainage, and to require
drainage work be carried out on a property.
In relation to drainage schemes, the Local Government Act makes provision under section 201 for
the involvement of council in an approved scheme declared under the Water Act’s section 216. As
seen above, section 216 of that Act provides the Minister with power to appoint an authority, or a
council, to be responsible for implementing an approved scheme. Section 201 of the Local
Government Act states that a council can ‘construct, operate, control, manage or maintain any

65

66

67
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Bodies responsible for drainage courses are granted certain powers to conduct works and remove obstructions (s.
218 (8)).
See Department of Sustainability and Environment, ‘Water Law Review’, DSE, accessed 11 March 2013,
www.water.vic.gov.au/governance/water‐law‐review.
But not any sewers or drains vested in another council, or the Minister, the Crown or any public body (see s. 198).
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works or undertakings which form the whole or part of a scheme’, under section 216 of the Water
Act. In this way, a local council can be responsible for the management of a rural drainage
scheme.
The Local Government Act empowers councils to raise special charges for the performance of a
function that benefits the persons required to pay the special charge. Thus, under sections 162
and 163 councils can raise service rates and charges, and special rates and charges – the latter are
only raised in order to defray expenses, or to repay a loan which has been raised to perform that
function for the beneficiaries (s. 163 (1)). Section 144 allows councils to borrow money to
perform its functions, but in relation to a function carried out under a special rate or charge,
councils cannot borrow beyond the estimated income to be derived from the special charge
(s. 144(3)).
Any person who has had a special charge imposed on them can apply to the Victorian Civil and
Administrative Tribunal (VCAT) for a review of a council’s decision, including in relation to a
special charge applied for drainage of any land (s. 185). 68 Under Section 187 of the Local
Government Act, a council may purchase or compulsorily acquire any land which may be required
by the council to perform its functions or exercise its powers. In addition, the Local Government
Act also empowers councils, under section 86, to create a special committee comprising
councillors, council staff and others. This provision can be utilised to create a drainage committee
(see chapter four below).

2.4.3

The Catchment and Land Protection Act 1994

The Catchment and Land Protection Act 1994 (the ‘CALP Act’) makes provision for catchment
management authorities (CMAs) to be created. Among the functions and powers of CMAs are to
prepare a Regional Catchment Strategy for the catchment area, prepare Special Area Plans for
areas in the region, and promote cooperation among stakeholders involved in land and water
issues (see section 12). Under the CALP Act (section 19J), a CMA may establish a committee to
advise them on any matter referred by the CMA. The CMA may also delegate any of its powers
and functions to a committee. The Minister has the power under section 19E to issue statements
of obligations to CMAs.

68

Other important provisions of the Local Government Act which could relate to regional drainage and drainage
schemes are: The functions of councils articulated at section 3E include providing and maintaining infrastructure,
and undertaking strategic and land use planning; section 111 provides councils with the power to make local laws;
councils can engage in cost recovery for works it undertakes, when a person, who was required to carry out the
work, fails to do so (s. 225); and, a council can enter any waterway or Crown land and take any materials
necessary for making or maintaining anything the council is empowered to make or maintain (schedule 10. 4).
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2.5

Environment laws

ENRC’s Inquiry into flood mitigation infrastructure in Victoria reported the views of some
stakeholders that the development of both state and federal environment legislation has had an
impact on rural drainage schemes in some areas.69 The current inquiry has confirmed these
concerns from some landholders. The key issue for landholders is gaining permit approval for
maintenance works to be carried on drainage systems that have become clogged with vegetation
and silt. The impact of environment laws on drainage activities became much more apparent in
the wake of the end of the drought, and the severe flooding that occurred throughout the state in
2010 and 2011, and its aftermath.

2.5.1

Flora and Fauna Guarantee Act 1988

A decade or more of drought and limited management of drainage schemes has led to some
drainage systems becoming colonised with semi‐aquatic and aquatic native flora and fauna.
Among these species are rare and threatened species protected under the Commonwealth
Environment Protection and Biodiversity Conservation Act 1999 (Cth) (the ‘EPBC Act’) and the
Victorian Flora and Fauna Guarantee Act 1988 (the ‘FFG Act’).70
The FFG Act is the key piece of Victorian legislation for the conservation of threatened species
and communities, and for the management of potentially threatening processes. Its objectives, as
outlined in section 4, include:


to guarantee that all populations of Victoria's flora and fauna can survive, flourish and retain
their potential for evolutionary development in the wild;



to conserve Victoria's communities of flora and fauna;



to manage potentially threatening processes;



to ensure that any use of flora or fauna by humans is sustainable;



to ensure that the genetic diversity of flora and fauna is maintained; and



to provide programs of community education, and to encourage co‐operative management.

69

Environment and Natural Resources Committee, Inquiry into flood mitigation infrastructure in Victoria, Parliament
of Victoria, August 2012, pp. 136–140.
ibid., p. 138.
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With respect to impacts and influences on rural drainage, the key provisions of the FFG Act are as
follows: Part 3, sections 10 to 12, provide for the listing of flora and fauna, communities of fauna
and flora, and potentially threatening processes to flora and fauna by the Governor in Council on
the recommendation of the Minister.71 Part 4 provides for the development, by the Secretary, of a
Flora and Fauna Guarantee Strategy, which guarantees the survival in the wild of all the state’s
species, genus and families of living organisms and communities of flora and fauna (s. 17). The
strategy can allow for particular needs in particular areas, and the achievement of its objectives
‘with the minimum adverse social and economic impact and to the rights and interest of
landholders’ (s. 17 (3)).72
Section 20 gives the Secretary the power to determine the whole or the part of the habitat of any
listed flora or fauna as critical to the survival of that species. Local landholders must be advised of
any such determination. The Secretary can also develop management plans for any species or
community, and give notice of same to landholders or water managers (s. 21), and may also enter
into management agreements with public authorities to provide management for a listed species
or community (s. 25).
Under Part 5, the FFG Act provides for the creation of Interim Conservation Orders (ICO) for the
conservation of listed flora or fauna on both Crown and private land, and to preserve critical
habitats. An ICO can provide for the management and conservation of species, the prohibition of
activities or processes, or require works be done (s. 27). Landholders must be given notice. An ICO
lasts for a two year period, and in this time the Secretary can serve notice to any landholder or
water manager to comply with the conditions of the ICO (s. 36). Importantly, the FFG Act states
that an ICO always prevails over a planning scheme (s. 39). Permits can be applied for by
landholders or water managers where an ICO is in place to undertake activities (s. 40), and there
is provision for anyone affected by an ICO to apply to VCAT for a review (s. 41).
Finally, authorised officers are empowered to enter private lands or waters to ensure compliance
under an ICO (s. 42). Both landholders and water managers are entitled to compensation for
financial losses suffered as a consequence of the making of an ICO (s. 43).

71

72

For any flora or fauna to be listed on the threatened list, or a process listed on the processes list, it must be the
subject of a recommendation to the Minister by the Scientific Advisory Committee, established under the FFG Act.
In making recommendations, both the Scientific Advisory Committee and the Minister ‘must have regard only to
nature conservation matters’ (s. 10 (7)). The up to date Flora and Fauna Guarantee Threatened List and the Flora
and Fauna Guarantee Processes List are published by DSE, see Department of Sustainability and Environment,
‘Flora and Fauna Guarantee Act ‐ Listed Taxa, Communities and Potentially Threatening Processes’, DSE, accessed
7 March 2013, www.dse.vic.gov.au/plants‐and‐animals/native‐plants‐and‐animals/threatened‐species‐and‐
communities/listed‐items.
The Flora and Fauna Guarantee Strategy was published in 1997 under the title of ‘Victoria’s Biodiversity Strategy’,
see Department of Sustainability and Environment, ‘Flora and Fauna Guarantee Act ‐ Flora and Fauna Guarantee
Strategy’, DSE, accessed 7 March 2013, www.dse.vic.gov.au/plants‐and‐animals/native‐plants‐and‐
animals/threatened‐species‐and‐communities/flora‐and‐fauna‐guarantee‐act/flora‐and‐fauna‐guarantee‐strategy.
Under section 19 the Secretary is required to prepare Action Statements for any flora or fauna or process that is
listed. Such statements must set out what has been, and will be done to conserve and manage the flora or fauna.
For a full list of current Action Statements see Department of Sustainability and Environment, ‘Flora and Fauna
Guarantee Act – Index of Approved Action Statements’, DSE, accessed 7 March 2013, www.dse.vic.gov.au/plants‐
and‐animals/native‐plants‐and‐animals/threatened‐species‐and‐communities/action‐statements/flora‐and‐fauna‐
guarantee‐act‐action‐statements‐index‐of‐approved‐action‐statements.
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2.5.2

Environment Protection and Biodiversity Conservation Act 1999 (Cth)

The Commonwealth Environment Protection and Biodiversity Conservation Act 1999 (Cth) is a
primary piece of federal environmental legislation, providing a legal framework to protect and
manage nationally and internationally important flora, fauna, ecological communities and
heritage places. The objectives of the EPBC Act, as outlined in section 3, include:


to provide for the protection of the environment, especially matters of national
environmental significance;



to promote ecologically sustainable development through the conservation and ecologically
sustainable use of natural resources;



to promote the conservation of biodiversity and provide protection and conservation of
heritage; and



to promote a co‐operative approach to the protection of the environment involving
governments, communities, landholders and indigenous peoples.

Some of the provisions of the EPBC Act mirror those of the Victorian FFG Act. However, the EPBC
Act does reflect Australia’s obligations under certain international treaties, in particular in relation
to declarations and listings under the World Heritage Convention, and the Ramsar Convention on
internationally important wetlands (see Part 3). Under Part 13 the EPBC Act requires the Minister
to establish a list of threatened species, a list of threatened ecological communities, and a list of
threatening processes. The Minister must also take the advice of a Scientific Committee in making
such listings. A permit system for activities is also established under this Part, which provides for
the conditions under which the Minister may issue a permit.
Elsewhere, the EPBC Act addresses the matter of activities undertaken with environmental
authorisation prior to the commencement of the EPBC Act. Sections 43A and 43B provide for a
person to take such an action described in a provision of Part 3 without an approval under Part 9.
However, conditions are attached.

2.5.3

Planning and Environment Act 1987

Drainage activities are also impacted by the Victorian Planning and Environment Act 1987 (the
‘Planning and Environment Act’). One of the key objectives of the Planning and Environment Act
is ‘to provide for the protection of natural and man‐made resources and the maintenance of
ecological processes and genetic diversity’ (s. 4 (1)(b)). Part 1A provides for the establishment of
the standard planning provisions, the Victoria Planning Provisions (VPP), designed to assist in
providing a consistent and coordinated framework for planning schemes in Victoria. Part 4
provides for the system to be applied for the issuing of permits required by planning schemes.
Sections 55 and 56 deal with applications for permits to be referred to referral authorities – for
works in the floodplain CMAs are the current referral body.
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Victoria Planning Provisions
The State Planning Policy Framework (SPPF) provides a standardised framework for local
authorities for the application and implementation of the objectives of the Planning and
Environment Act. The SPPF states that planning ‘must implement environmental principles for
ecologically sustainable development that have been established by international and national
agreements’ (SPPF 12). In relation to biodiversity, the SPPF objective is to ‘assist the protection
and conservation of biodiversity, including native vegetation retention and provision of habitats
for native plants and animals and control of pest plants and animals’ (SPPF 12.01‐1).
As DSE noted in its submission, local government planning schemes can and do make provisions
to conserve Ramsar sites and other wetlands.73 For example, the Corangamite Shire’s planning
scheme contains a schedule to the Environment Significance Overlay (ESO), which sets out the
objectives for the protection of Ramsar listed wetlands and lakes including Lake Corangamite.74
The schedule also outlines the conditions under which a permit for works is required. An ESO can
also be developed in relation to a particular species, as is the case in the Southern Grampians
Shire Council’s planning scheme. Its ESO1 applies to the habitat of the, at risk of extinction,
Eastern Barred Bandicoot, and sets out the objectives to be achieved and decision guidelines for
referral authorities.75
Also of relevance are the schedules to the Rural Conservation Zone and the Farming Zone. These
contain a general provision for a permit requirement for earthworks, which change the rate of
water flow or the discharge point of water across a property boundary. However, DSE comment
that this provision may not be universally applied across planning schemes in Victoria.76 The VPP
also include, as a particular provision, a native vegetation conservation clause (cl. 52.17). The
objective of the provision is to avoid the removal of native vegetation. Permit requirements and
exemptions are listed. Responsible authorities must consider whether ‘the native vegetation is a
threatened community, or provides habitat for threatened fauna or flora, as listed in the Flora
and Fauna Guarantee Act 1988’ (cl. 52.17‐5).77
Another layer of regulation is potentially available in relation to local by‐laws. CMAs have the
authority under section 219 of the Water Act to create local by‐laws in relation to works on
designated waterways. In addition to the requirements under local planning schemes, some of
which are outlined above, local councils also enact general local by‐laws, which may have an
impact on drainage activities. For example, in the South Gippsland Shire Council – Local Law no. 1,

73
74

75

76
77

Department of Sustainability and Environment, submission no. 72, p. 7.
Corangamite Planning Scheme, ‘Schedule 1 to the Environment Significance Overlay, 42.01’, VPP, accessed 11
March 2013, http://planningschemes.dpcd.vic.gov.au/corangamite/ordinance/42_01s01_cora.pdf.
Southern Grampians Planning Scheme, ‘Schedule 1 to the Environment Significance Overlay’, VPP, accessed 11
March 2013, http://planningschemes.dpcd.vic.gov.au/southerngrampians/ordinance/42_01s_sgra.pdf.
Department of Sustainability and Environment, submission no. 72, p. 7.
Another relevant element of the VPP is the Vegetation Protection Overlay (VPO), which provides for the
protection of specific native vegetation and the conditions to be applied for the issuing of permits for works,
within local planning schemes.
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it is an offence to tap into, or to interfere with, a council drain without a permit.78 Other relevant
Victorian legislation includes:


Fisheries Act 1995;



Coastal Management Act 1995;



Environment Protection Act 1970; and



Aboriginal Heritage Act 2006.

78

South Gippsland Shire Council, ‘General Local Law no. 1, (2005)’, accessed 8 April 2013,
www.southgippsland.vic.gov.au/Page/Download.asp?name=Local_Law_1_2005_inc_amend_1.pdf&size=393870&
link=../Files/Local_Law_1_2005_inc_amend_1.pdf
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Chapter three
Rural drainage in Victoria – ownership,
responsibility and maintenance

KEY FINDINGS
3.1

There is considerable confusion among stakeholders about who is responsible for the
ownership and maintenance of drainage systems.

3.2

Among the reasons for the uncertainty in relation to ownership, responsibility and
maintenance has been a change in legislation, council amalgamations and the drought.

3.3

The condition of Victoria’s drains are generally fair to poor, with almost 50 per cent not
meeting stakeholder expectations.

3.4

There is insufficient policy direction for drainage at a state and regional level.

3.1

Introduction
There exists no clear and common guidelines or understanding amongst
Authorities of where responsibility for the planning, control and funding of
drainage activities lies.79

This chapter deals with the second term of reference, ‘the status of rural drainage across Victoria,
including effectiveness, regulation, ownership, responsibility and maintenance on both public and
private land’.
In doing so, this chapter provides an overview of the current status of rural drainage in Victoria. It
looks in particular at ownership, responsibility and maintenance issues, finding that while there
are instances in the state where responsibility is clear, in many other areas ownership,
responsibility and maintenance is very unclear.
The chapter also looks at the development of a statewide regional drainage strategy. This chapter
considers issues relating to both gazetted and un‐gazetted systems, as described earlier in
chapter two.
79

R Argent and S Ewing, Rural Drainage in Victoria, Department of Natural Resources and Environment, Melbourne,
1997, p. 56.
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3.2

Ownership, management arrangements and responsibility

3.2.1

Number and status of drainage systems

It is estimated by the Department of Sustainability and Environment (DSE) that there are between
130 and 150 rural drainage systems across Victoria.80 In its submission, DSE also provided an up to
date summary of the number of drainage systems across the state, by Catchment Management
Authority (CMA) area. This data is presented in the table below:
Table 3.1

Summary of drainage systems by catchment management authorities

Catchment Management
Authorities

Indicative number
of drainage schemes

Number that
are gazetted

Drainage
strategy

Corangamite

5

2

No

East Gippsland

2

‐

No

Goulburn Broken

5

‐

No

Glenelg Hopkins

45

24

Yes (2003)

Mallee

‐

‐

No

North Central

5

1

Yes (1999)

North East

8

4

Yes (1999)

More than 2

2

Unknown

West Gippsland

20

19

Yes (1999)

Wimmera

8

0

Yes (2001)

Port Phillip and Westernport

Source:

80
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As can be seen from the table, Glenelg Hopkins CMA in the state’s west has by far the largest
number of systems, about half of which are gazetted, followed by West Gippsland with 20, 19 of
which are gazetted. Five of the ten CMAs also have regional drainage strategies. In terms of who
manages the drainage systems, DSE recently estimated that there are at least 15 drainage
schemes which are managed by a municipality to some degree.81 Furthermore, it is estimated
there are 7 or 8 schemes managed by a CMA.82 The remainder of the schemes are either managed
on an ad‐hoc basis by individual landholders, or are not managed at all.
For some stakeholders, responsibility for rural drainage is clear. For example, in its submission,
the North Central CMA states there is a general acceptance in that region that regional drains are
the responsibility of the CMA and that private drains are the responsibility of the owner of the
land on which the drain is located. The CMA recommends that these arrangements for ownership
and management be confirmed.83
Another part of Victoria where there is relative clarity around management responsibility is the
area managed by Melbourne Water. Melbourne Water is given the authority to manage regional
drainage under Part 6 Division 2, and Part 10, Divisions 1,2,3 and 4 of the Water Act 1989 (Vic)
(the ‘Water Act’). It is funded through a waterways and drainage charge which is levied on
customers in the region. This is split into two areas – areas inside the urban grown boundary pay
a waterways and drainage charge, while areas outside the boundary only pay the waterways
charge. These charges appear on customers’ water bills and are collected by seven water retailers
within the region. 84 An exception to this charging arrangement is the two special precept areas
where charges are based on specific levels of service – the Patterson Lakes Precept Area and the
Koo Wee Rup – Longwarry Flood Protection District.85
With the exception of the areas covered by the North Central CMA and Melbourne Water,
stakeholders commented that there is considerable uncertainty about who owns, manages and is
responsible for rural drains in Victoria. As the Wimmera CMA stated in its submission:
The status of rural drainage when it relates to providing drainage benefits for
multiple properties is ill‐defined. … there is a legacy of drainage works constructed
by groups and organisations that no longer exist and the transfer of ownership is
unclear or there is an unwillingness to undertake ownership responsibilities given
the burden of maintenance and liability issues that come with ownership of such
schemes. Occasionally an agency will undertake ongoing management where there
is a clear obligation (e.g. Woady Yaloak Diversion Scheme) or an additional benefit
(e.g. improved environmental outcomes).86

81
82
83
84
85
86

Department of Sustainability and Environment, submission no. 72 Rural Drainage Status Report, p. 7.
Department of Sustainability and Environment, submission no. 72, p. 5.
North Central Catchment Management Authority, submission no. 39, p. 9.
Melbourne Water, submission no. 31, pp. 5–6.
ibid., p. 6.
Wimmera Catchment Management Authority, submission no. 33, p. 4.
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The Glenelg Hopkins CMA, which has 46 identified drainage areas in its region, has only two
(Yatchaw and Strathdownie) with current management arrangements. The remainder have no
clear understanding of where management responsibility lies.87 Among the other stakeholders to
state there is uncertainty in management arrangements were Dale and Glenys Hunter, the East
Gippsland and Glenelg Hopkins CMAs, the Shire of Campaspe, the Victorian Farmers Federation
and the Baw Baw Shire Council.88

3.2.2

Reasons for management uncertainty

There are a number of reasons that have been put forward to explain why there is such
uncertainty about ownership and management responsibility. According to the Department of
Sustainability and Environment, prior to the establishment of CMAs, drainage schemes were
managed by local government through drainage trusts and other similar bodies. However, in
1994, Victorian councils underwent an amalgamation process, with the result being a reduction in
council numbers from 210 to 78. The DSE asserts that this created ‘some uncertainty in situations
where the original local government responsible for the drainage system no longer existed.’89
Furthermore, as Kevin Wood, Chief Executive Officer of the Glenelg Hopkins CMA mentioned at
the Hamilton public hearing, much of the historical information that was held by the original
shires was lost during the amalgamations.90 The Committee did not seek to validate these views.
However, some local government stakeholders attested to the significance of council
amalgamations in this regard, while other councils sought to hand over their drainage
responsibilities to the newly formed catchment management authorities.
The drought has also had an impact. As DSE stated in its submission:
The extensive drought conditions from the mid‐late 1990s until early 2010 led to
much less demand for drainage and drain maintenance. This change, together with
a large number of changes in land ownership over the drought period, meant that
landholders are not familiar with the level of service that a drain could provide.91

Other reasons put forward by DSE to explain the lack of certainty about ownership and
management responsibility include changes in state and local government priorities, and the fact
that Victoria’s drainage is located on a mixture of private and public land, drainage reserves or
other‐purpose specified reserves or easements on private land.92 Furthermore, DSE states there

87
88

89
90

91
92
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Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 16.
Dale and Glenys Hunter, submission no. 17, p. 1; East Gippsland Catchment Management Authority, submission
no. 34; Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 21; Shire of Campaspe,
submission no. 45, p. 2; Victorian Farmers Federation, submission no. 48, p. 11; Baw Baw Shire Council,
submission no. 8, p. 7.
Department of Sustainability and Environment, submission no. 72, p. 7.
Mr K Wood, Chief Executive Officer, Glenelg Hopkins Catchment Management Authority, Environment and Natural
Resources Committee public hearing – Hamilton, 13 February, 2013, transcript of evidence, p. 26.
Department of Sustainability and Environment, submission no. 72, p. 7.
ibid., p. 8.
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seems to be a reluctance to accept responsibility because of the lack of resources available to
undertake the services.93
Another reason put forward for the lack of local government support for rural drainage
management is the limited amount of public benefit derived from drainage systems (thereby
reducing any motivation to get involved). As the Wimmera CMA stated in its submission:
There is clearly a community expectation that an agency manages the issue of rural
drainage and confusion arises around which one is responsible when drainage
problems occur. Water corporations, CMAs and local governments are all seen as
rural drainage managers for various reasons and are enabled to under legislation
yet do not typically fulfil this function. The underlying issue limiting the
effectiveness of rural drainage is that it generally provides benefits to private
landholders with limited public benefits.94

As outlined in chapter two, in 1992 the Drainage Areas Act 1958 (Vic) (the ‘Drainage Areas Act’)
was repealed.95 This was perhaps the most significant contributor to the confusion in relation to
management responsibility. The views of the East Gippsland Catchment Management Authority
when discussing the Snowy drainage scheme are indicative of the views of many,96 when they
stated:
After the repeal of the Drainage Areas Act in 1958; [sic] coordinated management
of, and funding available for rural drainage declined. The level of management of
the Snowy drainage scheme further declined in response to the absence of
revenue, drought, and uncertainties about government policy, responsibilities,
powers, and liabilities.97

As a result of the repeal of the Drainage Areas Act in 1992, most drainage works are now
operated under the Local Government Act 1989 (Vic) (the ‘Local Government Act’) and the Water
Act 1989 (Vic) (the ‘Water Act’).98
Confusion now exists due to the different legislation that can be used to manage rural drainage
systems. Under the Water Act, CMAs are given enabling powers for rural drainage. These section
199 powers state that CMAs can ‘provide, operate and protect drainage systems, including the
drainage of water into all designated waterways and all designated land or works within its
district’.99 However, as a number of CMAs suggested, these powers are enabling only, and do not

93
94
95

96

97
98
99

Department of Sustainability and Environment, submission no. 72, p. 8.
Wimmera Catchment Management Authority, submission no. 33, p. 4.
Department of Sustainability and Environment, submission no. 72, p. 7; R Argent and S Ewing, Rural Drainage in
Victoria, Department of Natural Resources and Environment, Melbourne, 1997, p. 32.
For example: Michael Bragagnolo, Bruce Webb, Stephen Rennie, submission no. 64, p. 1; RF and LM James,
submission no. 63, p. 1; Cr David Balfour, submission no. 57, p. 3.
East Gippsland Catchment Management Authority, submission no. 62, p. 4.
Department of Sustainability and Environment, submission no. 72, p. 5.
Water Act 1989 (Vic) s. 199.
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require CMAs to use them. Some CMAs also mentioned they have not been funded to undertake
rural drainage activities or works.100 To illustrate, the North East CMA stated:
The CMA was funded to carry out waterway management functions and based on
the funding criteria this precluded ‘drains’ from being funded, as they were not
considered to be of high environmental value. 101

Funding of drainage systems by CMAs has also been constrained in recent years due to changes in
the Water Act. When they were formed in 1997, CMAs had the ability to raise a tariff to locally
rate for drainage services. However, the change in the State Government in 1999 saw the
removal of the power of the CMAs to charge a general waterway tariff. The CMAs are still able to
raise tariffs for special drainage schemes under section 259c of the Water Act. 102 According to
DSE, there have been no reports from any CMA of the successful use of this part of the Water
Act.103
While the Water Act gives CMAs responsibilities and a funding mechanism, local governments
also have powers under the Local Government Act to manage public drains. According to DSE, the
repeal of the Drainage Areas Act in 1992 saw the responsibility for any gazetted drainage area
resting with the relevant council under the Local Government Act, unless responsibility was
transferred to some other public organisation under the Water Act (such as a CMA).104 Among the
relevant sections of the Local Government Act is section 198, which states that public sewers and
drains within the municipal district, and sewers and drains in and under roads in the municipal
district, are under the management and control of a council. For DSE, this means that ‘councils
are the default managers of drains in Victoria’. 105 Councils also have the ability under section 163
of the Local Government Act to declare a special rate or special charge, for the performance of a
function which the council considers the person paying the rate is benefiting from.106
The Department of Sustainability and Environment’s interpretation of the Local Government Act
does not appear to be widely shared by local government. For example, the Warrnambool City
Council stated in its submission that the Nullawarre Drainage Area is the only drainage area in its
jurisdiction that had a formalised management structure and rating scheme under the former
Drainage Areas Act.107 However, since the repeal of the Act and the amalgamation of shires,
neither Warrnambool City Council or the nearby Moyne Shire Council are now responsible for
coordination or maintenance within the drainage area, and special rates and charges are no
longer collected. In its submission Warrnambool City Council noted that Moyne Shire Council
suggested CMAs could have that responsibility:
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North East Catchment Management Authority, submission no. 24, p. 13; Wimmera Catchment Management
Authority, submission no. 33, p. 4; West Gippsland Catchment Management Authority, submission no. 38, p. 2.
North East Catchment Management Authority, submission no. 24, p. 13.
Department of Sustainability and Environment, submission no. 72, pp. 5–7.
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… catchment management authorities could now be considered the lead agency to
provide, operate and protect rural drainage systems in their respective districts
…The CMAs were granted enabling powers in the Water Act 1989 to provide,
operate and protect drainage systems, however there was never a clear policy
backing or funding for them to take up this role.108

Similarly, in its submission, the Central Goldfields Shire states that under the Water Act, it is CMAs
which have responsibility for rural drainage. As they state, the Water Act has ‘muddied the water
somewhat and excluded Local Government from drainage protection works’ and placed the
responsibility with the Minister, DSE and CMAs.109 The Council felt that this ‘exclusion’ was
inappropriate due to a number of reasons including the fact that local government is the planning
authority, and it has a relationship with landholders. 110
A council on the fringe of Melbourne, the City of Melton, has a similar understanding to
Warrnambool and the Central Goldfields Shire about the responsibility of council. For the City of
Melton, historically the Drainage Areas Act provided for an advisory committee to be appointed
for each drainage area, with their function being to discuss and make recommendations to the
council and owners of the land in the drainage area. However, with the introduction of the Water
Act, the council’s role ‘is now minimal with the Port Phillip and Westernport Catchment
Management Authority taking on the primary responsibility to construct and maintain rural
drainage’.111 The council does, however, take responsibility for rural road ‘table’ drains.112
The reluctance of some councils to take responsibility for rural drains is well illustrated by the
South Gippsland Shire Council. This council currently takes responsibility for the Corner Inlet
Drainage Area utilising section 86 of the Local Government Act to form a landowner committee
comprising councillors, council staff and members of the community.113 However, it has recently
taken the decision to cease its management role of the drainage area, believing that a Catchment
Management Authority is better placed to assume responsibility for the management and
ongoing maintenance.114 It is yet to be seen whether the West Gippsland CMA will take up this
role.
Another contributing factor to the confusion experienced by stakeholders is the fact that not all
waterways are designated under the Water Act. According to the Baw Baw Shire Council, this has
resulted in misunderstandings among the various stakeholders regarding roles and
responsibilities. This is further compounded by the realignment of natural waterways to improve
drainage for rural production. Its solution to this problem is to re‐classify the waterway network
by its primary or intended function, rather than by management responsibility. The management
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responsibility can then be identified by primary function. Baw Baw Shire Council suggests there
are three kinds of waterways:


drains constructed by man for the primary purpose of draining wet landscapes for rural and
urban uses;



natural streams/ creeks primarily for the environment and water quality; and



realigned streams/creeks by man for both drainage and the environment.115

While there is uncertainty among many public authorities about who is responsible for rural
drainage, it is clear that the community would like to see this uncertainty resolved. This is made
clear by the Moyne Shire Council in its submission, when it states:
Since declared drainage areas were generally constructed by a mix of various State
Government departments/agencies, local government/s, and private landholder
contributions, there is a community expectation that these stakeholders remain
responsible for the ongoing upkeep of the drainage area. While all drainage areas
within the Shire were established many decades ago, with virtually all of the
original stakeholders are [sic] no longer in existence…there remains a strong
expectation within the community that modern day equivalents such as MSC
[Moyne Shire Council], DSE, CMAs, water authorities, etc, along with private
landholders, continue to have involvement in the management of drainage
areas.116

Given the current confusion in relation to drainage management, the East Gippsland Shire Council
suggests that a review of the Local Government Act, the Water Act and the Catchment and Land
Protection Act 1994 (the ‘CaLP Act’) is warranted, to reduce any confusion between these Acts as
they relate to waterways, creeks, floodways and drains.117 On the other hand, as the Department
of Sustainability and Environment suggest in their submission, the current legislation is
appropriate:
The present general management arrangements are really a mixed model, with
responsibility for rural drainage shared between councils and CMAs. The present
arrangements are adequate and appropriate. However, the problem with the
present legislative and administrative arrangements is not that they are
inadequate or inappropriate, but that there is confusion about their application.
Increasing clarity rather than wholesale change to rural drainage legislation and
policy is required.118
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As mentioned in chapter two, the Victorian Government is currently carrying out a
comprehensive review of the state’s water laws. While the DSE is of the view that the present
legislative arrangements regarding rural drainage are adequate, many of the key agencies and
stakeholders to this inquiry are not of that view. It is the Committee’s view that part of the reason
for widespread confusion over the management of rural drains is the lack of clarity that has
followed the demise of the Drainage Areas Act, which has created, in many minds, a legislative
limbo. The issue of potential amendments to the legislative regime for rural drainage is addressed
in chapter seven.

3.3

Maintenance and effectiveness

Due to the reasons outlined above in 3.2, many of the drainage systems in Victoria have not
received regular maintenance for many years. This is a consistent message from stakeholders
across the state. In its submission, DSE discusses the findings of a status report it had
commissioned in order to provide background to this inquiry. As outlined above, there are
between 130 and 150 drainage schemes throughout the state, however, condition ratings were
only available for 33 of them when the status report was being compiled. The results were as
follows:


4 were classed as being in good condition and meeting landowner expectations;



14 were classed as being in fair condition, and providing a level of service less than optimum
but still acceptable to stakeholders (with a life expectancy of 20‐30 years); and



15 were classified as in poor condition, having assets which are badly deteriorated but
nevertheless structurally sound. The waterways are in need of maintenance and the level of
service provided is below expectations.119

The conditions described above are supported by other evidence obtained during the inquiry. In
their submission, Greg and Leigh Price discuss the Moe River drainage scheme in West Gippsland.
They stated that before 1995, a local levy in the area was in place to enable maintenance of the
drains. However, since then, management has passed to the West Gippsland CMA, and no works
have been undertaken. As they mention in their submission, this has had consequences for the
drain:
In recent year [sic] the banks of the Moe river drain are collapsing and flooding
valuable agricultural land causing damage to pastures and local roads. Several
homes have been threatened by the flooding. We believe the No.1 priority is that
these damaged banks are repaired ASAP. This would reduce the pressure off the
surrounding drains and the water can then clear quickly into the main drain.120

At nearby Trafalgar, Dale and Glenys Hunter commented in their submission that at present, the
drainage system is very poorly maintained, and the current management structure involving the
CMA is not working. As they note:
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There has been no maintenance of our drainage system in a number of years.
Flood Gates are in urgent need of repair which means that stagnant water remains
lying on paddocks causing severe and extensive pasture damage. The clogged
Trafalgar main drain causes not only flooding of productive pasture and
environmental damage but also back up flooding upstream in towns and the
general community. In the past the drains were regularly cleared out. This ceased
20 years ago, and now trees and vegetation are growing in the middle of the drain.
These obstructions appear to cause turbulence which then causes severe bank
erosion and collapse. … We believe the Catchment Management Authority (CMA)
should reassess its priorities and focus much more on drainage maintenance than
they have in the past.121

The lack of maintenance of this system was confirmed by the Baw Baw Shire Council in its
submission, when it states that ‘through years of neglect’, vegetation has grown in the channels
resulting in increased siltation of the channels.122 This has seen a reduction in capacity of the
drainage system, with the surrounding areas remaining under water for considerable periods
after each inundation. Damage to local roads has also occurred, given the collapsing river banks
run parallel to the road. As a result, the North Canal Road to the north of Trafalgar has been
closed to traffic. It is estimated that a minimum of $1,400,000 is required to upgrade local detour
roads to provide a suitable and safe route around the road closure. 123
The CMA for the Moe and Trafalgar area is the West Gippsland CMA, which takes a different view
on the question of drain effectiveness. In its submission, the West Gippsland CMA makes the
point that to consider drain effectiveness, the level of service the drainage system is providing
must be understood. This involves consideration of two factors. First is the level of flood
protection provided when the drain was originally constructed, while the second is the
maintenance regime required to keep the system performing to this original construction
standard. The CMA also makes the point that the majority of rural drains were constructed by
landowners at the least possible cost, with the goal of minimising the impact of flood water
sitting on pasture by allowing it to drain off the land in a reasonable amount of time. Importantly,
they were not constructed to protect paddocks from all flooding, or to a given Annual Recurrence
Interval (ARI). As a result, the CMA states it is very difficult to assess what level of service is being
provided by most rural drains.124 The West Gippsland CMA goes on to say:
This lack of basic design information makes it problematic to determine an
acceptable maintenance regime and as a result most rural drains are not regularly
maintained and consequently the perception of most of the community is that
they are not effective even though they may be doing the job expected when they
were first constructed. With the return to wetter conditions over the last few years
this view has been commonly provided by most community members who have
been impacted by flooding. 125
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The West Gippsland CMA also makes the point that rural drains downstream of urban areas have
been placed under additional pressure as urban areas continue to develop and create additional
runoff. Given most of these rural drains were never designed to carry the runoff from urban
areas, any additional stormwater load from increased hard surfaces further reduces the drain’s
effectiveness and impacts the adjoining rural land. Finally, it notes that perceptions of
effectiveness may differ today compared to the time of construction. With the introduction of
new residents, in extreme cases ‘there is an expectation that rural drainage should operate at a
level similar to large urban centres’.126
Notwithstanding the West Gippsland CMA’s comments regarding effectiveness, it would appear
that the drainage situation in West Gippsland is similar in East Gippsland, with questionable levels
of maintenance undertaken. For instance, when the East Gippsland CMA took over management
of the Snowy River Drainage District, none of the infrastructure was constructed, maintained or
operated to contemporary standards.127 Furthermore, the level of maintenance was described by
the East Gippsland CMA as inadequate, with a number of management issues not fully addressed.
This includes occupational safety considerations, management of erosion in drains and river
diversions, and management of water quality from outfalls. 128 The East Gippsland CMA
commented that it is also unable to fund the continued operation of the scheme on behalf of
beneficiaries, without a source of funding. It states that:
Operations are now reactive, only responding to issues (such as blocked drains), on
a ‘needs basis’. Landholders in the catchment of an affected drain are brought
together informally by the Authority, and provided that agreement is reached on
cost sharing, the works are then completed under a works approval by the
Authority.129

Similar to the situation in Gippsland, the effectiveness of the existing rural drainage network in
the North Central CMA area is currently poor, due to a lack of maintenance and investment since
the inception of the CMAs. Furthermore, when discussing the 2010/2011 floods, the North
Central CMA states:
Whilst the regional drainage network would not have lessened the magnitude of
flooding, North Central CMA has received a number of complaints from the
community that the severity of the flooding could have been reduced by enabling
floodwaters to drain away more quickly.130

Following the flood events of January 2011, North Central CMA was able to secure Natural
Disaster Relief funding to repair flood damage to the regional drains. According to the CMA, this
funding will enable North Central CMA to repair many, but not all, of the regional drains to a good
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standard. However, as not all the regional drains were damaged there will still remain a number
of drains in poor condition. 131
The situation in the state’s east and north is not dissimilar to the west. For the Glenelg Hopkins
CMA, much of the drainage infrastructure in its region ‘appears to be in sound physical condition
and still performs its function of draining land effectively’. 132 However, it notes that the
effectiveness of the drainage infrastructure is ‘threatened by a lack of clear management
arrangements’, with maintenance works either undertaken on an ad‐hoc basis, or not at all.
Further, they state:
For most drainage areas, which do not have a special rate or charge applied by the
local government, there is no clear mechanism for raising funds. Getting
maintenance works funded usually relies on a landholder(s) seeking agreement
from all landowners on what needs to be done and who should pay. Under this
arrangement, works do not get done proactively, and problems with the drains are
usually not addressed until they are critical.133

In the Corangamite CMA area, the CMA receives annual funding from the State Government for
the management of the Woady Yallock Diversion Scheme and the Lough Calvert Diversion
Scheme. However, despite this funding, considerable work is required on the systems as the
concrete structures within them will soon reach the end of their operational life.134 For this
reason, the Corangamite CMA is seeking additional funding to ensure these systems can operate
at the required management standard.135 Corangamite CMA also pointed out that there are three
other schemes in the area which are either managed by local government or local landholders.136
For the Southern Grampians Shire Council, the Yatchaw drainage scheme appears to be operating
well. The Yatchaw Drainage Trust was transferred to the council in 1993, and the council then
appointed an advisory committee made up of three ratepayers. The trust charges a special rate,
which is spent on maintenance based on advice received from the committee. The council states
that the management arrangements are working effectively, with around $10,000 allocated per
year for maintenance.137 Outside of the Yatchaw area, however, Mr Kevin O’Brien, Director, Shire
Infrastructure, stated at the Hamilton public hearing that ‘there are a number of concerns in
relation to drainage maintenance in particular’, although he did not go on to stipulate what these
concerns were.138
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Apart from the Yatchaw Drainage Trust, there are a small number of community committee self‐
managed drainage systems in the south west of the state, including Strathdownie, Bunnugal and
Goose Lagoon. With council administrative support these committees manage their own drainage
maintenance under a beneficiary pays system. These community committees are discussed
further in chapter four.
Another area in the south west of the state is the Eumeralla Drainage Scheme. In his submission
to the inquiry, Mr Graeme Addinsall stated that the scheme was originally managed by the
Minhamite Shire and then the Moyne Shire Council, with landholders making a regular
contribution to maintenance.139 He stated the scheme was very effective, allowing water to get
away quickly after rains. However, in recent years the Drainage Scheme was unable to remove or
spray vegetation, leading to the waterway becoming choked and the subsequent flooding of rural
grazing land. This has an impact on local landholders:
This means that producers are required to destock for up to two months as the
water takes so long to recede, during this time, the water becomes stagnant, killing
the grass and causing producers additional costs of having to either re‐sow the
land after each winter, or leaving it unproductive and valueless. Either way, as the
water cannot get away down the River system quickly, it is causing landholders to
lose money.140

Backing up the views of Mr Addinsall, Adrian Morrissey of the Eumeralla Drainage Scheme states
that maintenance of the systems has been difficult to achieve due to ‘red tape’, with proposed
drain clearing being thwarted by native vegetation and threatened species legislation.141 The lack
of clearing led an engineer to estimate there has been a 30 per cent reduction in capacity of the
drain.142
Finally, closer to Melbourne, the Koo Wee Rup Flood Protection District has also experienced its
maintenance problems, despite the benefit of a substantial funding base of around $1 million
annually, delivered through its special drainage charges on around 3,500 landholders.143 Like the
Eumeralla drainage scheme, native vegetation and threatened species concerns have meant that
no clearing of vegetation has taken place in some parts of the system in recent years.144 This issue
is addressed more fully in chapter five.

3.3.1

Statewide and regional policy

While there has been confusion about who is responsible for the ownership and maintenance
responsibility for many rural drains, this has been accompanied by a policy vacuum at the state
level and in five of the ten CMA regions without regional drainage strategies. To resolve this issue,
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the DSE has suggested that a brief, high‐level document be prepared by DSE in consultation with
councils and CMAs. The Victorian Rural Drainage Strategy (VRDS) would apply at a statewide level
and could comprise the following elements:


definition of rural drainage;



a summary of the status of rural drainage in Victoria;



objectives of rural drainage;



key issues to be addressed;



role of the State Government, and other agencies;



process for identifying, or designation of, a lead rural drainage agency (depending on which
option is adopted);



cost sharing principles;



detailed options for determining beneficiaries and striking a tariff;



high level principles;



relevant legislation and any suggested changes if required;



definitions of a suite of management structure options that may be adopted by the
responsible authority;



guidelines for adopting particular drainage management structures;



statewide policy for regulating new drainage works and systems/schemes, to be integrated
with the State Planning Policy Framework;



transition process from current to new arrangements;



priorities and targets in terms of rural drainage activities and their respective timeframes; and



monitoring and reporting targets.145

As a result of the problems identified with rural drainage schemes, the Committee’s Inquiry into
flood mitigation infrastructure recommended that:
The Department of Sustainability and Environment will develop clear policy for the
coordinated management of rural drainage, clarifying the legal framework, and
identifying authorities with responsibility for the management and ongoing
maintenance of formal schemes, and their development… 146

The Committee’s current investigations into rural drainage in Victoria have confirmed that there
is a significant gap in the policy framework and that it is appropriate that a statewide strategy and
regional strategies be developed for rural drainage by government. Such a strategy should not be
confined however, to formal drainage schemes, but will apply to all major components of the
rural drainage system, and will include the matters outlined above by DSE. A Victorian Rural
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Drainage Strategy will also provide regional authorities with a statewide set of principles and
standards that can be incorporated into regional drainage strategies.
The development of such a document is also supported by the East Gippsland CMA, which raised
the issue of statewide policy in its submission and at the Warragul public hearing.147 While not
explicitly calling for a statewide strategy to be developed, many of the submissions and witnesses
to this inquiry have called for an urgent clarification of government policy.
The creation of a statewide strategy is supported by the Committee. Accordingly, the Committee
recommends:

RECOMMENDATION 3.1
The State Government develop, in consultation with local government, catchment
management authorities and local community representatives, a Victorian Rural Drainage
Strategy. The strategy should be a high level policy document, which as well as defining rural
drainage and its objectives, should include the following key elements:


a summary of the status of rural drainage in Victoria;



the respective roles of the State Government, CMAs, regional councils and community
committees;



the process for identifying the lead rural drainage body in a given area;



cost sharing principles, including the process for determining beneficiaries, striking a
tariff, and nominating the agency to raise and disburse the tariff;



management structure options that may be adopted by the responsible authority;



policy for regulating new drainage works and systems/schemes, and where appropriate,
the standards to apply; and



the relevant legislation and statements of objectives.

To further clarify policy and strategy, DSE has also called for new regional waterway (drainage)
strategies to be developed in each CMA area. As they suggest, these would:
…apply at the scale of the CMA region, be approved by the Minister, and identify
where drainage was a risk or threat to environmental health of rivers and wetlands
and prioritise where Government may choose to invest to alleviate the risk.148

The current regional drainage strategies also provide some guidance about the possible contents
of future regional strategies. The West Gippsland CMA’s Regional Drainage Plan for instance,
provides for, amongst other things, a classification of drainage assets; the management
framework (including legislative powers and current management); specific drain management
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plans (for individual systems); performance monitoring; and cost sharing and funding.149 The
North Central CMA’s strategy has some similarities, with key topics including drainage problems
in the region; the management framework (including roles and responsibilities); design principles
and standards; cost sharing and strategy implementation.150
Importantly, any strategy must clearly identify the beneficiaries of the drainage systems, and also
must take into account that there may be different authorities or groups with management
authority over drainage systems (i.e. local government, CMA or community). This point is
discussed in greater detail in chapter seven.
From the above it can be stated that the contents of the regional drainage strategies should
include the following:


a CMA scale focus;



the management framework (including roles and responsibilities);



specific drain management plans (for individual systems);



cost sharing and funding;



performance monitoring; and



strategy implementation.

Accordingly, the Committee makes the following recommendation in relation to regional drainage
strategies:

RECOMMENDATION 3.2
Catchment management authorities develop, in consultation with local government and local
communities, a Regional Drainage Strategy for their CMA region. The strategy should be a
regional level policy document, which as well as defining local rural drainage and its
objectives, should include the following key elements:


identifying the drainage systems and assets in the region;



the management framework, including roles and responsibilities, for CMAs, councils and
local community committees;



cost sharing and funding arrangements based on beneficiary pays principles; and



design principles and standards, and maintenance schedules where appropriate.
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The Committee believes that CMAs should develop accompanying documents that specify drain
management plans for individual systems, with designated management authorities and/or
landholder committees, where appropriate. How the strategy is to be implemented and works
monitored should also be documented. These matters are further followed up in chapter seven.
This chapter has assessed the ownership and maintenance responsibilities for rural drainage. It
has shown that for many stakeholders, there is considerable uncertainty regarding who is
responsible. The reasons for this include a change in legislation when the Drainage Areas Act was
repealed, and the amalgamation of councils.
Chapter four builds on this chapter, by describing community expectations of rural drainage
systems, including the benefits to productive land.
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Chapter four
Community expectations of rural drainage

KEY FINDINGS
4.1

There are many benefits of rural drainage, the most important being that it enables
successful farming enterprises to operate on otherwise marginal land.

4.2

Although potentially damaging to wetlands and swamps, rural drainage can be of
benefit to the environment, predominantly through the creation of corridors as
conduits for biodiversity.

4.3

Generally speaking, the community would like to see drainage schemes managed by a
public authority such as a CMA or local council. A small number of communities support
the self‐management of their own drainage systems.

4.4

Many drainage schemes do not have formally constituted advisory committees.

4.1

Introduction

This chapter addresses term of reference three, ‘the benefits of rural drainage for both
productive land and environment together with community expectations for rural drainage
programs’.
In doing so, the chapter begins with an outline of the benefits of rural drainage for productive
land, and touches on some of the potential benefits for the environment. It then discusses
community expectations for rural drainage, and community involvement through community
managed drainage schemes and associated advisory committees.

4.2

The benefits of rural drainage

There were two main benefits of rural drainage discussed in evidence. The first was the benefits
of rural drainage to productive land, while a secondary benefit was, in some cases, to the
environment.
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4.2.1

Benefits of rural drainage to productive land

Drainage is achieved ‘by digging channels, by increasing the flow (improving the hydraulic
capacity) of natural waterways, or by the construction of confining banks.’151 The primary benefit
of rural drainage in Victoria is to improve the productivity of land by reducing the extent, severity
and/or duration of inundation after a rain event. 152 Rural drainage provides more continuously
useable land for agriculture and livestock, by removing water that may remain covering land and
saturating soils for long periods. With adequate drainage, water does not cover fields for
extensive periods, contributing to successful cropping, improved feed for livestock, and reducing
the likelihood of sheep developing footrot.153 The operation of drains has a significant impact on
the financial security of the farming communities that have grown around the drainage areas.154
Rural drainage therefore makes a significant contribution to the wealth and sustainability of the
communities of rural Victoria.
In the North East of Victoria, the Black Dog Creek Trust identified the following benefits of rural
drainage to private individuals:
… land saved from erosion; land saved from severe siltation; lost production
avoided; avoided flood or erosion damage to assets such as roads, crops, fences
and stock; access difficulties prevented; increased agricultural yield through
drainage or flood mitigation; increased or retain recreational fishing or tourism.155

Similarly, the Commissioner for Environmental Sustainability Victoria suggested in her submission
that through drainage schemes, land which could not be farmed has become farmland, and farm
productivity has been improved by: ‘claiming wetlands for agricultural use and reducing
waterlogging; providing a first line of defence against excess rainfall, preventing pooling;
improving pasture palatability; and improving mobility across and between properties.’156 The
Commissioner states that well functioning drainage schemes also facilitate good relationships
between landholders.157
In its submission, the Glenelg Hopkins CMA asserts that it is difficult to quantify the benefits to
landholders in dollar terms. However, according to one estimate in 2004, the value of agricultural
land in the Glenelg Hopkins area ranges from around $200 to over $600 per hectare. Given the
approximate drained land area in the region is 196,000 hectares, the total annual benefit to
agricultural productivity from rural drainage in the Glenelg Hopkins region has been estimated to
be between $39,200,000 and $117,600,000.158
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Another costing estimate was made by Mr Martin Chenoweth from Macarthur in the state’s
south west. As a landowner serviced by the Eumeralla drainage scheme, he estimated that
around 12 per cent of his property (or 28 hectares) is inundated for prolonged periods of time,
killing productive species of plants and being unfit for livestock. He estimates the failure to drain
this land costs him $122,500 per year in lost revenue. 159 According to Mr Morrissey, the
renovation of pasture costs $19,600.160 Mr Morrissey calculates that given the Eumeralla drainage
scheme covers 3,120 hectares, (and it is assumed the same loss of productivity has occurred),
then the potential loss of income across the scheme is $13,650,000.161 According to Mr Morrissey,
at current day land prices the value of land inundated is approximately $32,000,000.162
Another way of calculating the benefit of rural drainage is to look at changing land values. An
assessment of the increase in municipal values within the Strathdownie Drainage Area between
1960 and 1979 found that the value of six assessed properties increased by between 256 per cent
and 1989 per cent over the 19 year period. Major drainage works on the properties were
completed between 1960 and 1973.163
The Glenelg Hopkins CMA also made the point that there are less tangible benefits, including the
development of rural communities, which have flowed from drainage areas. The drainage areas
have made intensive farming possible on the high‐value drained lands. The CMA states that the
‘operation of the drains has a significant impact on the financial security of these communities,
whose resilience depends on being able to quickly recover productive land after periods of
inundation.’164 The West Gippsland CMA also made the point that these previous swamp or low
lying wetland areas are likely to become more valuable as the effects of climate change becomes
more evident.165

4.2.2

Benefits of rural drainage to the environment

While the draining of former swamps or wetlands has been largely damaging to the natural
environment (as discussed in chapter five), drainage systems have assisted some species to
survive and become established in this new modified environment.
Some of the state’s CMAs acknowledge there can be benefits to the environment from rural
drainage, while others are more reluctant to do so. The West Gippsland CMA makes the point
that within their region, rural drainage rarely has an environmental benefit, and has often been
accompanied by significant environmental impact to the receiving waters and the ecosystems
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beyond.166 For the East Gippsland CMA, whether the benefits of a drainage scheme can offset any
negative downstream impacts can only be assessed on a case by case basis.167 The Glenelg
Hopkins CMA states in its submission that rural drainage has caused wide scale loss of wetland
habitat. However, the drains themselves now provide ‘some waterway habitat value’.168 The
Glenelg Hopkins CMA comments that the benefits to the environment from drainage are difficult
to quantify, although they could include the following:


riparian corridors along some drains;



wetland and stream habitat in some drains;



EPBC listed threatened species in drains, including the constructed channel section of the
Eumeralla River; and



increased environmental flows to receiving waters.169

The Wimmera CMA stated in its submission that on balance, the damage to the environment of
drainage systems outweighed the benefits:
In some locations it may be argued that environmental benefits are achieved from
rural drainage through increasing flows to certain waterways although this in turn
presents risks to certain species due to increases in the frequency and duration of
inundation.170

The Commissioner for Environmental Sustainability had a similar view to the CMAs,
acknowledging the benefits of rural drainage for the environment, but also making the point that
much has been lost due to rural drainage. As the Commissioner states, ‘it should be understood
that compared with the wetlands they have replaced (even undrained wetlands that are grazed),
agricultural drains have very spare ecological value’.171 Nevertheless, drains do provide a wildlife
corridor which can be very beneficial:
There is an extensive and growing scholarship on the benefits of corridors in
generating better biodiversity outcomes. The specific benefits of drainage corridors
as conduits for biodiversity are outlined in research. Corridors potentially preserve
remnant biodiversity in highly modified landscapes … Flora and fauna,
invertebrates and other biodiversity attributes in drainage corridors may well be all
that remain of extensive and also ephemeral wetlands.172

The Warrnambool City Council’s view is also similar to other stakeholders, as they point out that
the net long‐term impact of rural drainage on the environment has been negative, due to the loss
of wetland habitat. However, the council suggests that benefits could include riparian corridors
along some drains, wetland and stream habitat in drains, and increased environmental flows to
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receiving waters. 173 Another stakeholder, Gavin Cerini, stated that rural drainage has almost no
benefit for the environment, with the exception of where drainage increases water flows to
wetlands that would otherwise lack water.174

4.3

Community expectations of rural drainage

From the evidence gathered for this inquiry, two expectations were expressed from stakeholders.
These are expectations about drainage scheme management, and expectations about drainage
scheme maintenance and performance.

4.3.1

Expectations about drainage scheme management

Community expectations in relation to drainage scheme management were consistent in the
support for formal management arrangements being established between public authorities and
communities.
According to the Glenelg Hopkins CMA, discussions with landowners in major drainage areas in
the region reveal that most believe the management arrangements worked well under the
Drainage Areas Act 1958 (Vic) (the ‘Drainage Areas Act’) (as outlined in chapter two). Therefore,
they would like to see a return to a formalised management structure and rating scheme. This
view is backed by a community questionnaire, which was undertaken during the Scoping Study
for Best Management Options for the Eumeralla and Nullawarre Drainage Areas. For the
Eumeralla drainage system, the questionnaire showed over 80 per cent of all respondents
supported a rating scheme to fund drain maintenance. In Nullawarre, over half of the community
supported such a rating scheme. However, in both drainage areas there was no clear consensus
on who in the drainage area should be included in the rating scheme. 175
The Warrnambool City Council also has a view about community expectations of drainage
authorities. In their submission, they state that in areas where urban development puts pressure
on drainage in rural areas, and in areas where flows from rural drains impact on urban areas,
there is a community expectation that a central authority should regulate these impacts and
assist to resolve conflict. At present, however, the council states that neither Warrnambool City
Council or the Glenelg Hopkins CMA have the mandate or the resources to resolve these issues.176
Echoing the views of the Warrnambool City Council, the nearby Moyne Shire Council also stated
in its submission that there is an expectation that government authorities remain responsible for
the ongoing upkeep of drainage areas. As they state in their submission, while all drainage areas
within the Shire were established many decades ago, with virtually all of the original stakeholders
no longer in existence, there remains an expectation within the community that modern day
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bodies such as DSE, CMAs and water authorities, along with private landholders, continue to have
involvement in the management of drainage areas.177
The Wimmera CMA views were similar, stating that generally CMAs and local government are
seen as the most appropriate agencies to manage rural drainage. Community expectations about
the funding of rural drainage vary, however, with some landholders understanding that
beneficiaries should pay for the services that are provided. Others see the provision of drainage
management services to be solely the responsibility of government.178 The City of Casey agreed
with the Wimmera CMA, stating that the community often expects that a public authority should
be responsible for the management of rural drainage. As they suggest:
It is therefore a source of confusion and frustration for the community that
Melbourne Water and the catchment management authorities are designated as
authorities under the Act but do not accept responsibility for catchments less than
200 hectares.179

While not specifying who should manage drainage systems, the Victorian Farmers Federation
state that it is important that they are managed effectively:
The primary community expectation in the agricultural industry for rural drainage
is that the system will remain consistently viable. Where drainage systems have
been constructed for a defined purpose, there is a community expectation that the
constructed drains will be managed and maintained at their original design
capacity. In the VFF’s opinion, this is a completely valid expectation.180

4.3.2

Expectations about drainage scheme maintenance and performance

For some of the state’s CMAs, community expectations about the maintenance and performance
of their drainage systems varied. To illustrate, the West Gippsland CMA stated in its submission
that across West Gippsland, people’s expectations about rural drainage performance varies
considerably depending on where they live. The CMA stated that:
People who live adjacent to rural drains do not want to see any flooding in their
yards or impacting their outbuildings or dwellings. Farmers who are most
concerned about waterlogging and want the water off the paddocks in 1‐2 days
before the pasture dies. People who live in urban areas don’t want their urban
drainage impacted by the condition of the downstream rural drain. People who live
on hills and who contribute to stormwater runoff have minimal interest where the
stormwater goes and certainly don’t want to pay for the maintenance of drains
that are located miles from their property and which have no “benefit” to them.181
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In the state’s south west, according to the Glenelg Hopkins CMA, landowners ‘in drainage areas
accept that their properties get inundated regularly, however they expect the land to be drained
quickly to prevent die‐off of pasture grass and a return to wetland vegetation.’182 The Glenelg
Hopkins CMA also commented on the question of how often maintenance should take place. As
mentioned above, a community survey was undertaken as part of the Scoping Study for Best
Management Options for the Eumeralla and Nullawarre Drainage Areas. Amongst other things,
this study measured community expectation with respect to drain maintenance standards. The
CMA states that through ‘consultation it was found that a maintenance regime of clearing weeds
and silt build‐up from the Eumeralla Main Drain every 3 to 5 years, and a regime of cleaning the
Lake Gillear drain (in Nullawarre) every 4 to 6 years would be acceptable.’183
The Committee will discuss the detailed options for improved rural drainage management
including regulation, institutional and funding arrangements, in chapter seven. However, the
Committee concurs that local communities have legitimate expectations in relation to the
management and maintenance of rural drainage schemes by responsible authorities. The
Committee is also of the view that these expectations need to be matched by a willingness on the
part of landholders to contribute towards drainage scheme management and maintenance on
the basis of the principle of beneficiary pays.
Accordingly, the Committee recommends:

RECOMMENDATION 4.1
That the State Government ensures that a responsible authority (i.e. a catchment
management authority or local council) be appointed to provide management and/or
support in collaboration with local community groups, to all formally declared rural drainage
schemes, under the relevant provisions of the Water Act 1989 (Vic).

4.4

Community managed drainage systems

As outlined in chapter two, drainage systems in Victoria have a long history of management by
public authorities and communities. This section outlines the legislation that exists for the
creation of community advisory committees, being the Water Act 1989 (Vic) (the ‘Water Act’), the
Local Government Act 1989 (Vic) (the ‘Local Government Act’), and the Catchment and Land
Protection Act 1994 (Vic) (the ‘CaLP Act’). A description of the status of a number of advisory
committees across the state is then provided.
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4.4.1

Legislation

Water Act 1989
Water Corporation advisory committees

Section 122C of the Water Act deals with advisory committees of water corporations. Under
section 122C, the board of directors of a water corporation may establish a committee to advise
the water corporation on any matter referred by the board. Furthermore, the board may
establish the committee to exercise any powers or perform any function or authority delegated
by the board of directors. The board may also make rules by which the committee(s) must
comply, about their quorums, voting powers of members, and their proceedings.
Drainage schemes

As chapter two described, drainage schemes are dealt with under Division 5 of Part 10 of the
Water Act. The Water Act gives the Minister the power to create schemes to be developed for the
purpose of improving the management of waterways, drainage or floodplains. Under section 213
formal schemes for improved management can be prepared and implemented. In creating these
schemes, section 214 allows for an investigation to be undertaken, with the help of a community
based committee. After completing this investigation, the committee can prepare a scheme for
the affected area under section 215. This may then be approved, rejected or modified by the
Minister, with the Minister nominating the authority if the scheme is approved.
Community based committees

Section 244 provides for the development of community drainage (or salinity) schemes, through
community agreement. A community agreement must describe the works to be constructed and
their location, clearly identify the land affected by the scheme, and provide for the establishment
of a committee. 184 Under section 245 the community committee can collect levies from
participating landowners, and take out insurance for damage resulting from the scheme.
Importantly, section 246 permits the committee to request an authority or a council whose land
is affected by a community drainage scheme to exercise the powers and perform the functions of
the committee.185
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A copy of the agreement must be registered under the Transfer of Land Act 1958, and also lodged with the
authority and council on whose land the drainage scheme is situated.
In addition, a council, if requested by the committee, can exercise those powers over such affected land that falls
outside the boundary of the council (s. 246(2)).
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Local Government Act 1989
Under section 86 of the Local Government Act, a council may establish one or more Special
Committees of Council. Each committee is to have a membership comprising Councillors, council
staff and any other persons. These members are to be appointed by the council, who also has the
power to remove a member from the committee. Importantly, a council may delegate any of its
functions, duties or powers under the Local Government Act or any other Act. There are some
exceptions to this, which include the power of delegation, the declaration of a rate or charge, and
to borrow money. A council may also require a special committee to report to the council at
intervals determined by the council.

Catchment and Land Protection Act 1994
Under Section 19J, the CaLP Act also provides for the formation of an advisory committee, which
can exercise any power or perform any function, authority or discretion delegated to it by the
CMA. Like the provisions in the Local Government Act, the CaLP Act allows the CMA to remove a
member of the committee. It also allows the CMA to make rules about which committees must
comply, including about their quorums, voting powers of members, and their proceedings.

4.4.2

Community based committees

The following section discusses a number of community based committees. What the evidence
shows is that there are only three community based committees that the Committee is aware of,
which are formed under contemporary legislation. The remainder are informal committees
without any legislative backing.

Koo Wee Rup Longwarry Flood Protection District
An example of a drainage scheme with a formal advisory committee is the Koo Wee Rup
Longwarry Flood Protection District Advisory Committee, which is managed by Melbourne Water.
The drainage scheme is formally constituted under the Water Act, with its advisory committee
established under Section 122C, as outlined above. As Melbourne Water state in their
submission:
Due to the unique requirements of the district, a local representative advisory
committee consulting on service levels and charging arrangements were [sic]
established under the various acts appropriate at the time. Melbourne Water
currently operates under the Water Act 1989 and continues to consult with the
customer committee under its general provisions.186
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The advisory group holds regular meetings (on average every two months), to provide a forum for
discussion of service and monitoring requirements. Charges are also discussed on an annual basis
before being submitted to Melbourne Water’s Board and then the Essential Services Commission
for approval.187

Woady Yaloak Diversion Scheme and Lough Calvert Drainage Scheme
Two other examples of drainage schemes with formal advisory committees are the Woady Yaloak
Diversion Scheme and the Lough Calvert Drainage Scheme. Both are gazetted schemes currently
managed by the Corangamite CMA. They were originally established under the provisions of the
River Improvement Act 1948, with the Corangamite CMA taking over by Ministerial Order in 1999
and 1997 respectively. 188 According to the CMA, this has provided clear management
responsibility for the ongoing operation and maintenance of the schemes.189 Importantly, in what
is a unique situation for a CMA, funding is provided by the State Government for maintenance
works on an annual basis. As Mr Trent Wallis, River Health Executive Manager from the
Corangamite CMA stated in evidence to the Committee:
We get an annual allocation, which we use to fund the management of schemes
through an operation of maintenance contract that we have in place. We have just
signed up another two‐year contract for the maintenance of the schemes. That
involves monitoring, site maintenance and operating the schemes during those
periods of trigger levels and high flows.190

The Corangamite CMA have advised that management arrangements are clear and each scheme
has a formal advisory committee formed under Section 122C of the Water Act.191 Despite this,
these committees have met very infrequently. The advisory committee for the Lough Calvert
Drainage Trust hasn’t met since 2008, while an advisory committee for Woady Yaloak met for the
first time in many years in February 2013.

Strathdownie Drainage Trust Advisory Committee
The Strathdownie Drainage Area is a formerly gazetted drainage scheme in the south west of the
state. Glenelg Shire now supports the Strathdownie Drainage Trust Advisory Committee, a
committee formed under section 86 of the Local Government Act. The committee has nine
members, comprising seven representatives from different areas of the drainage system, as well
as one councillor and a council engineer. From the evidence provided, the committee appears to
operate well. As Mr Edwin Edge from the Strathdownie Drainage Trust Advisory Committee
explained at the Hamilton public hearing:
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Everything we do is checked off by the shire, and we have a management plan with
the shire. From the word go the shire had to finance it, and from what I gather it
always had a rate charge on every landowner who contributed water to the area. It
is no different now. We have our annual meeting and raise a certain amount of
money. The shire puts it out as a rate, and 175 assessments are sent out. Once
again this works very well, because who else knows who moves into the district,
who leaves and who has land?192

The council also plays an administration function, taking minutes from meetings and sending out
meeting notices to drainage scheme members. Furthermore, the committee has a complaints
process, which involves writing to the shire, and assessment by the committee. As Mr Edwin Edge
stated at the Hamilton public hearing, ‘It seems to work quite well, and there are not too many
problems’. 193 Further support for the committee and the role of the council came from Mr Kevin
Stark of the Strathdownie Drainage Trust Advisory Committee. He stated in evidence that ‘The
little bit we pay to the Strathdownie Drainage Trust is the one rate I am glad to pay every year. It
is minimal; we only collect roughly $15,000 a year. From that we are able to do all our
maintenance.’194

Eumeralla Drainage Scheme
Another formerly gazetted drainage scheme in the state’s south west is the Eumeralla Drainage
Scheme. The drainage scheme had a formal advisory committee prior to the repealing of the
Drainage Areas Act, which met at least once a year, and works were undertaken on a regular
basis. Council generally administered and undertook the works and levied the landholders.
However, with the repealing of the Drainage Areas Act and the amalgamation of Minhamite and
Moyne Shires, these management arrangements ended and there has been minimal maintenance
works undertaken. The previous committee has since been replaced by the Eumeralla River
Restoration Committee, however, this committee is not linked to council or the CMA. As Mr
Richard Hodgens, Environment Officer, Moyne Shire Council, stated at the Hamilton public
hearing:
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My understanding is that they operate under a sort of incorporated group‐type
system. They run completely separate from council. It is not like what Mr O’Brien
from Southern Grampians talked about, where council has representatives, three
community reps and various different people all represented on that one
committee that meets quite regularly. The Eumeralla system is more like, ‘We have
a group president and all the land‐holders are members and we make decisions’,
and it is very independent of council. I do not believe we have a seat on the
committee.195

Acknowledging the shortcomings of the current Eumeralla model, Mr Adrian Morrissey stated at
the Hamilton public hearing that ‘We need an administrator of the scheme’. He went on to say:
There is no continuity and no succession plan for the whole scheme, and that is
one of the most crucial things. One day I would like not to be president — you can
be in the job too long — and I will give the job to someone else, and all I have got is
four or five manila folders full of rubbish and ‘Go for your life!’. It is not a way to
run a huge scheme like Eumeralla.196

Moe River Flats Drainage Scheme
Another drainage scheme managed by a CMA is the Moe River Flats Drainage Scheme in West
Gippsland. This is a formal gazetted drainage scheme, the history of which was described in
chapter two. The Moe River Flats Drainage Scheme is the most significant and active drainage
management area in West Gippsland.197 In 2002 a Water Management Scheme was declared and
the West Gippsland CMA was nominated as the responsible authority for implementing the
scheme. In 2008, a committee of local landholders, known as the Moe River Flats Drainage
Committee, was formed as an informal advisory committee to the West Gippsland CMA board.
Unfortunately it has not been possible to date to raise any form of tariff or levy, and state funding
for works has not been forthcoming. As a result, the Main Drain has become overgrown with
vegetation, with the community claiming it is causing extensive flooding. Landholders state that
no works are being carried out to improve the situation.198
The Committee acknowledges that while some informal committees appear to work quite
effectively (i.e. Strathdownie), the administrative arrangements for many of the state’s rural
drainage systems are less than desirable.
The Committee feels that ideally, each approved drainage scheme needs to have a formally
constituted advisory committee through legislative provisions. This will assist in clarifying the
relationship between the advisory committee and the relevant authority, and lead to greater
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accountability for both the authority and the advisory committee. As a consequence, the
Committee recommends:

RECOMMENDATION 4.2
The State Government should ensure that all approved drainage schemes have a formally
constituted advisory committee under the Water Act 1989 (Vic).

The committee believes that the arrangements used at Strathdownie can provide a useful model
for other community drainage systems that are managed with support from a council.
Accordingly, the Committee recommends:

RECOMMENDATION 4.3
When landholders have their own drainage committee, local governments should investigate
the formation of a drainage committee under Section 86 of the Local Government Act
1989 (Vic).
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Chapter five
Environmental impacts of rural drainage

KEY FINDINGS
5.1

The environmental impacts of rural drainage include the drainage of wetlands, soil
erosion, hydrological impacts, nutrient export, and water quality impacts. The loss of
approximately one third of the state’s wetlands is largely due to drainage.

5.2

There are approximately 13,000 naturally occurring wetlands in Victoria, 11 of which
are listed under the Ramsar Convention, 159 of which are listed as nationally
important, and 600 of which have been assessed as high value wetlands by the
Department of Sustainability and Environment.

5.3

The Department of Sustainability and Environment’s assessment of the 600 high value
wetlands concluded that while 56 per cent were in excellent or good condition,
44 per cent were in moderate or poor condition.

5.4

As the regional managers of rural drainage in their respective catchments, catchment
management authorities should be funded to monitor and manage the environmental
impacts of rural drainage.

5.5

Landholders in areas of high agricultural value, who have had the benefits of long
standing drainage systems, which underpin the value of their operations, have a
legitimate expectation that those systems will continue to provide a benefit, provided
landholders are willing to contribute.

5.6

A process is required which can successfully encompass both environmental and
agricultural values for a given drainage area, and which preserves those environmental
values while permitting critical drainage maintenance works to proceed.

5.1

Introduction

This chapter focuses on the environmental impacts of rural drainage, and in doing so addresses
term of reference four, ‘the impacts of rural drainage, including on other landholders and the
environment including waterways, wetlands, flora, fauna and water quality’. While chapter four
dealt with the beneficial impacts of rural drainage for the environment, this chapter is concerned
with more adverse impacts. Chapter six deals with the impacts of rural drainage on landholders.
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Since rural drainage has had a significant impact on the ecology and extent of Victoria’s wetlands,
the issue of the drainage impacts on the state’s wetlands is given a particular focus.

5.2

Environmental impacts

There have been a number of significant environmental impacts as a result of drainage activities
around the state. These include: the drainage of wetlands, hydrological impacts, soil erosion,
nutrient export, water quality impacts, and the potential exposure of acid‐sulfate soils.199

5.2.1

Hydrological impacts and soil erosion

By increasing the amount of drainage or its efficiency in a given area, the run‐off time from
properties can be reduced. However, an adverse impact can be an increase in the flood peak and
a reduction in the time it takes the peak to reach downstream, causing potentially an increase in
flooding in the lower catchment. Increased velocities in the waterway or drain may cause
increased levels of erosion, largely occurring as bank or gully erosion. Erosion can also occur
around drainage structures. Erosion can lead to turbid and sediment laden waters with adverse
impacts on water quality. 200

5.2.2

Soil/nutrient export and water quality

An increase in drainage efficiency and the consequent increases in peak flows and velocities can
lead to the export of nutrients, such as nitrogen and phosphorus, and sediments from the drained
land. The effect of this can be two‐fold: a loss in soil fertility and an adverse impact on water
quality downstream. In addition to impacting water quality, high levels of exported nutrients can
promote the growth of weeds and algal blooms.201
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5.2.3

Soil acidification

The Department of Sustainability and Environment have also pointed to the potential of drainage
activities to disturb acid‐sulfate soils, leading to the release of quantities of sulphuric acid, in
some areas, with a resulting decline in the soil pH. Such soils can become rendered unsuitable for
agriculture.202

5.2.4

Regional impacts

In addition to the broad scale impacts mentioned above, some submissions pointed to the local
environmental impacts of drainage. The West Gippsland CMA stated that the straightening of the
Latrobe River had reduced the river by 70 kms in length, and that these works had significantly
altered the hydrology to downstream areas, resulting in more erosion and sediment export to the
Gippsland Lakes.203
Ms Jodie Honan states in her submission that the waterways of south west Victoria were often a
series of ponds or wetlands which only flowed across the surface during high rainfall periods.204
The construction of drainage in the south west had greatly modified its waterways and the
habitats within them, with impacts including: the loss of bank vegetation and shading, the loss of
complex physical habitats through straightening and deepening, removal of snags and rock bars,
and changes to flow seasonality.205
Local landcare group, the Warrnambool Coastcare Landcare Group Inc., state in their submission
that their ‘main concern relating to rural drainage are the high level of nutrients, agricultural
chemicals and sediments being washed from farmland into our wetlands, waterways and coastal
waters’.206 The Framlingham Aboriginal Trust are also concerned about drainage impacts in their
area, stating that as landowners ‘we are concerned that excessive levels of nutrients and
agricultural chemicals are entering our rivers and wetlands and having a negative impact’.207 The
Merri Wetlands Protection Group have also expressed their concerns ‘about rural drainage and its
effect on our wetlands and waterways’.208
In their submission, Glenelg Hopkins CMA comment on the results of a water quality modelling
study conducted for the CMA in 2006. The study investigated water quality in the Strathdownie,
Nullawarre, Bunnugal and Eumeralla drainage areas. Water quality sampling showed that while
nutrient levels in the drains were above desirable levels, they were at the low range of values for
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drainage systems elsewhere in the state, and it was unlikely that these areas could deliver
significant loads of pollutants to receiving waters.209

5.3

Impacts on Victoria’s wetlands

5.3.1

Overview

There are approximately 13,000 naturally occurring wetlands in Victoria that are over one hectare
in size, and these natural wetlands occupy over half a million hectares in total.210 The state also
possesses over 3,500 human‐made wetlands covering approximately 100,000 hectares,
composed of open freshwater wetlands, sewage ponds and salt works habitats.211
Victoria’s natural wetlands are diverse and range from alpine bogs, riverine wetlands, fresh and
saline lakes, to coastal estuaries, shores and bays. Wetlands perform a central role in maintaining
biological diversity, provide critical habitats for plants, fish, birds and mammals, including species
that are endangered, and they have a positive effect on water quality, flood control and carbon
levels.212 The ecological significance of wetlands is recognised internationally through the Ramsar
Convention, the treaty established in 1971 for the conservation and ‘wise use’ of the world’s
wetlands. The Commonwealth Environment Protection and Biodiversity Conservation Act 1999
(Cth) (the ‘EPBC Act’), discussed in chapter two, enacts Australia’s obligations as a signatory to the
treaty.213
In addition to the Ramsar Convention, Australia is a signatory to three bilateral agreements
concerning migratory birds. The China‐Australia Migratory Bird Agreement (CAMBA), the Japan‐
Australia Migratory Bird Agreement (JAMBA) and the Korea‐Australia Migratory Bird Agreement
(ROKAMBA) are agreements between the governments of Japan and China and Korea and the
government of Australia to protect migratory birds from extinction.214 Victoria’s wetlands provide
habitats for many of these migratory bird species throughout the state. Of the natural wetlands in
Victoria, 11 wetland systems are sites of international significance listed under the Ramsar
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Convention,215 and 159 are regarded as sites of national importance and are listed in a national
directory, A Directory of Important Wetlands in Australia. The recent statewide assessment of
Victoria’s wetlands, conducted by the Department of Sustainability and Environment (DSE),
identified 600 wetlands across the state considered to be high value wetlands.216 Over 1,000
species of plants and vertebrates have been identified in Victoria’s wetlands.217

5.3.2

Wetland losses and condition

While estimates vary, the amount of loss of wetlands in the state since European settlement has
been approximately one third of the total, with most of the losses attributed to drainage.218 The
parts of the state most affected by drainage of wetlands have been the south west, the northern
irrigation areas around Kerang and Shepparton, and the Koo Wee Rup Swamp on Western Port.
The greatest losses of wetlands have occurred in the following categories: freshwater meadows
(43 per cent), shallow freshwater marsh (60 per cent), and deep freshwater marsh (70 per cent).
Most of the decline has been on private land.219
In terms of the current condition of Victoria’s wetlands, the DSE’s statewide assessment of the
state’s 600 high value wetlands concluded that 56 per cent of these wetlands were in excellent or
good condition, while 44 per cent were in moderate or poor, or very poor, condition. The latter
figure indicated to DSE that ‘despite the fact that high value wetlands have a high profile for
protection and management’, many wetlands were ‘still subject to threatening processes which
are likely to have been exacerbated by drought’.220
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In its Regional Strategy for Rural Drainage Management, the North Central CMA, states that
drainage of wetlands can have adverse impacts due to the alteration of the wetting and drying
cycle that existed prior to the drainage. These wetland ecologies are adapted to sequences of
drying and wetting, which largely determine the type and extent of different species. Significant
changes to the cycle can impact on the habitats for both fauna and flora.221
The Commissioner for Environmental Sustainability describes wetlands as ‘ecosystem service
hotspots’ – regions with a reservoir of often threatened species, and providing a whole range of
ecosystem services to a given region, such as gas and water regulation, waste treatment, habitats,
water supply and recreation.222 The drainage of wetlands can significantly denude a region of
these services. The Environment Defenders Office similarly describe the valuable ecosystem
services provided by wetlands, including flood and bushfire prevention, pest management, water
purification and by acting as carbon sinks.223

5.3.3

Regional impacts

According to the Glenelg Hopkins CMA, over 75 per cent of shallow freshwater wetlands have
been lost from the region due to drainage.224 As mentioned above, the wetlands of the south west
of the state have been particularly impacted by drainage activities. Ms Jodie Honan states that
some of the largest areas drained in the south west included Goose Lagoon, Tower Hill Marsh,
Lake Condah, and Lake Gorrie.225 For the Hamilton Field Naturalists Club, the whole of western
Victoria has been impacted by the drainage of wetlands, which has caused a ‘loss of biodiversity
and economic opportunity through diminished tourism’.226
In the state’s north west, the Wimmera CMA state that the Wimmera region has seen widespread
loss of wetlands due to drainage, with 34 per cent of the region’s wetlands having been
modified.227 According to the CMA, 210 wetlands are classified as lost, the majority of which were
shallow freshwater marshes. These wetland communities include wetlands now considered as
threatened communities, one of which has been listed under the Commonwealth’s Environment
and Biodiversity Conservation Act 1999.228
The Corangamite CMA state in their submission that, in areas of their catchment, drainage
continues to form a major threat to the extent and condition of regional wetlands. According to
the CMA, a ‘lack of effective regulatory tools available to regulate new drainage works has
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contributed to this ongoing impact’.229 The North East CMA states that in the Black Dog Creek
drainage area there has been a reduction in wetland areas and changes to swamp regimes.230
The West Gippsland CMA state that drainage works have significantly impacted the environment
in their region directly through the draining of wetlands.231 The East Gippsland CMA state that
drainage schemes in their region have impacts beyond scheme boundaries, including disturbance
to areas of wetland, and modification of the watering regimes of wetlands.232
One of the most significant areas of drainage in Victorian history is the Koo Wee Rup Swamp. The
40,000 hectare wetland was drained over the period from the late 1800s into the early 20th
century. This was the largest single reclamation of swampland for the purposes of agricultural
production in the state, and it resulted in major hydrological changes, changes in the transport
and export of stormwater pollutants into Western Port Bay, and the loss of some unique wetland
habitats.233
Western Port is a listed Ramsar site, and the northern coastal fringe of the site includes wetlands
and mangrove swamps through which several drains, such as the Dalmore Road Drain, service the
drainage needs of landholders in the Koo Wee Rup Longwarry Flood Protection District. The Koo
Wee Rup Longwarry Flood Protection District, and the Western Port Ramsar site, are also
contained within the larger area known as the Western Port Biosphere, which was declared by
UNESCO in 2002, in recognition of the area’s unique environmental values.234 The Biosphere
covers approximately 2,100 square kilometres, and includes the southern part of the Western
Port catchment, the Mornington Peninsula and Western Port.

5.3.4

Impacts on Fauna and Flora

There are over 500 species of fauna and flora which are listed as threatened species under the
Flora and Fauna Guarantee Act 1988 (the ‘FFG Act’).235 Included in this list are many species which
are dependent on Victoria’s wetlands, such as the Brolga, the Giant Burrowing Frog, the Great
Egret, the Alpine Water Skink, and the Blue‐billed Duck.236 In the 1992 report, An Assessment of
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Victoria’s Wetlands (by the then Department of Conservation and Environment), a total of 29
species of fauna, dependent on Victoria’s wetlands, were described as threatened.237
As mentioned above, wetlands are an important habitat for many species of flora and fauna, and
the drainage of wetlands can have an adverse impact on species that rely on wetlands for
survival.238 Drainage impacts can also be felt beyond the boundaries of drainage areas – the
enhanced water discharges from drainage schemes have the capacity to promote erosion and
downstream sedimentation, which can lead to modified local ecologies and fish kills in
estuaries.239
Increased turbidity can negatively impact in‐stream flora and fauna. Fish passages can be blocked
by weirs and other drainage structures.240 Many species endemic to Victoria have been impacted
by drainage of wetlands, according to Ms Jodie Honan, including: various water bird species, such
as the Brolga, amphibians and reptiles, such as the Growling Grass Frog, and wetland
communities, such as the listed community, Seasonal Herbaceous Wetlands (Freshwater) of the
Temperate Lowland Plains.241
The survival of the state’s Brolga population was the subject of several submissions. The Brolga
Recovery Group stated that wetlands were essential for enabling Brolgas to breed, and that the
population of Brolgas in the state had dropped to approximately 500. This decline in population is
attributed to land management, including the drainage of wetlands. For the Brolga Recovery
Group further modification of wetlands through drainage or change in water flow could lead to
the local extinction of the breeding birds.242
The Framlingham Aboriginal Trust, quoting the words of traditional owner Possum Clark‐Ugle,
described the south west of Victoria at the time of European settlement as “‘the ‘Kakadu’ of the
south, with thousands of wetlands supporting a rich variety of animals, birds and plants’”, that
were used by local Aboriginal people in a sustainable way.243
The survival of local fauna and flora in the south west was the concern of several other
submissions to the inquiry. The Merri Wetlands Protection Group is focused on the Lower Merri
River Wetlands, which is listed as a nationally important wetland in the national directory, A
Directory of Important Wetlands in Australia. These wetlands drain into the Merri Marine
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Sanctuary, and both the wetland and the sanctuary provide a habitat for many endangered and
vulnerable flora and fauna, including the endangered Orange‐bellied Parrot.244

5.3.5

Rural drains and protected species and sites

The subject of rural drainage, and its impact on environmental values, is complicated by the fact
that over the years some rural drains have been colonised by a variety of species, which are
protected under either the FFG Act or the EPBC Act.245 Chapter four provided an overview of some
of the benefits of rural drainage to the environment, including that of providing habitat for
endangered species. In the ENRC Inquiry into flood mitigation infrastructure in Victoria, the
Committee was provided evidence by landholders who were unable to obtain the necessary
environmental approvals to undertake drain maintenance due to the presence of protected
species.246
For the current inquiry the Committee has received further evidence in relation to this issue.
There were two specific instances brought to the attention of the Committee: the Eumeralla
drainage scheme in the state’s south west, and the Koo Wee Rup Longwarry Flood Protection
District on Western Port.

5.3.6

Koo Wee Rup Longwarry flood protection district

Landholders from the Koo Wee Rup Longwarry Flood Protection District expressed their concerns
to the inquiry regarding the failure of Melbourne Water to be able to adequately maintain key
pieces of drainage infrastructure in their area, due to the impact of relevant environment laws.247
A number of species, including the Southern Brown Bandicoot, the Australian Grayling, the
Growling Grass Frog and the Dwarf Galaxias, are present in the region, all of which are listed as
threatened species under the FFG Act.248
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The latter three species are listed as ‘vulnerable’ under the federal EPBC Act, while the Southern
Bandicoot is listed as endangered under the same Act.249 In addition, the lower Dalmore Road
Drain, a central piece of drainage infrastructure for the flood district, runs through the northern
area of the Western Port Ramsar site, which is populated by White Mangrove (Avicenna marina),
a species of international significance, and also listed under the Victorian Advisory List of Rare and
Threatened Plants.250
A report prepared for the landowners in the Dalmore locality details the obstacles that have
occurred over time, and which continue to occur, due principally to the impact of the EFBC Act, in
the maintenance of local drains, and the impact this has had on the local agricultural industry.251
The report states that the survival of the local farming industry will not be possible if the outlets
to the district’s drains remain blocked. Furthermore, it states that:
The issue is that past decisions and State and Federal policy changes effectively
restricting maintenance have been made, on which peoples’ livelihoods depend,
often by people geographically removed from the District and unaware of the
unique and complex nature of the essential drainage infrastructure built up over
several generations.252

The report mentions that until more recent years the Dalmore Road Drain had been free of
blocking mangrove growth and sediment build up, but is now in need of urgent maintenance. The
report calls for the drain to be enlarged ‘to an extent such that flow conveyance is adequate even
with mangroves lining the channel banks, or [to] allow for controlled flood flow break out as
would have occurred naturally in the past’.253
The Australian Asparagus Council state in their submission that local landholders pay special rates
for flood protection, but in recent years Melbourne Water has been disinclined to undertake
maintenance of key infrastructure, due to the impact of the EPBC Act. The Council claim that the
EPBC Act was never intended to control such maintenance, and should not apply to drains which
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were constructed generations ago, are civil infrastructure assets, which are essential for the
continued prosperity of the area.254

5.3.7

Eumeralla drainage scheme

The Committee heard evidence from Mr Adrian Morrissey from the Eumeralla Drainage Scheme,
and others, regarding the difficulty local landholders have faced in gaining approvals for drainage
works to be undertaken. The history of this drainage scheme was briefly described in chapter
two. After the demise of the Drainage Areas Act 1958 (the ‘Drainage Areas Act’) and the former
advisory committee in the 1990s, in 2000 local landholders organised a new local management
framework for the drainage area, with support from Moyne Shire Council and Glenelg Hopkins
CMA. A rating and levy system was re‐introduced, and over the next six years the main drain was
excavated.255 However, in the late 2000s further maintenance was impeded by a failure to obtain
necessary approvals for works. In his submission Mr Morrissey states:
Increasingly, obtaining the approvals is getting more difficult and costly. The
approvals are ad hoc and often seen as draconian by the landholders for the
obligations it puts on them – particularly in regard to flora and fauna. It is
environment issues that are increasingly precluding any works to occur on a [sic]
infrastructure system that was designed to drain land. The environmental values
are there and have adapted to the drainage infrastructure over time – landholders
should not be disadvantage [sic] because of these additional environmental
values.256

According to Mr Morrissey, in this instance federal environment laws were not an issue, since the
then Department of Environment, Water, Heritage and the Arts determined in 2009 that the
proposed works were a lawful continuation of use under the EPBC Act.257 However, the proposed
works were objected to by the Victorian Department of Sustainability and Environment in 2011.
Mr Morrissey states that the grounds provided to landholders by DSE were three‐fold: the works
involved removal of vegetation protected under the Planning and Environment Act 1987; the
works would create changes to the hydrology of the Eumeralla River, which flows into a nationally
significant wetland; and the works represented a risk to threatened species under the FFG Act,
including the Growling Grass Frog, the Swamp Skink, the Dwarf Galaxias and the Yarra Pygmy
Perch.258 As Mr Morrissey states:
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No‐one asked the biodiversity to move into the drains, but we are happy to have it.
In fact they are there because of the way we have managed the drains for over a
century. But it feels as if we are being punished for the habitat we have provided
the biodiversity to adapt too [sic].259

Mr Morrissey provides details of financial losses to local farmers due to flooding in the area
caused by a significant reduction in the flow capacity of the drain due to vegetation. Mr Morrissey
points to inconsistencies in the application of regulations for drainage, comparing his situation to
that experienced by the Strathdownie and Yatchaw drainage areas, and criticises the lack of
leadership, management and coordination of drainage issues by state governments.260

5.4

Mitigating environmental impacts while ensuring critical
drainage maintenance is undertaken

The Committee heard a number of proposals for the mitigation of environmental impacts by rural
drainage activities, particularly from environmental groups and agencies. The Hamilton Field
Naturalists Club argued for a large scale program of wetland restoration to occur in Victoria. Such
a program would need to be underpinned by the purchasing of land, which the Club admits would
be expensive. The Hamilton Field Naturalists Club state that CMAs should be the authorities for all
rural drainage.261 The Framlingham Aboriginal Trust also stated that CMAs were the logical
authority for the management of rural drainage, and the Trust argued no more wetlands should
be permitted to be drained ‘unless a rigorous, scientifically designed offset is provided’.262
In their submission, Environment Victoria state that one means of mitigating the impacts of
drainage on wetlands would be to create a specific Wetlands overlay within the Victoria Planning
Provisions, under the Planning and Environment Act 1987. The CaLP Act could also be utilised to
create Special Area Plans for regions with extensive drainage areas.263 The Environment Defenders
Office provided a framework for wetlands protection in their submission. Key elements of the
framework include: developing an overarching strategy for wetlands to be developed by DSE;
amending the Water Act 1989 (the ‘Water Act’) to include all wetlands on private land in the
definition of a waterway; more proactive use of the existing protections contained in the FFG Act;
funding of groups that wish to look after wetlands; and providing CMAs with resources to
exercise their functions.264
The issue of the regulatory regime for rural drainage is discussed in detail in chapter seven.
However, it is worth noting here that in her submission, the Commissioner for Environmental
Sustainability has argued that drainage areas need to be reviewed on a case by case basis within
each catchment, and that the management of rural water should start with ‘sound water
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management science’.265 The Commissioner argues for greater clarity in the regulatory framework
to provide ‘certainty for landholders, to promote efficiency and reduce potential conflict’.266 For
the Commissioner, environmental and agricultural values need to properly assessed and
balanced. The Commissioner for Environmental Sustainability states:
A streamlined but robust methodology for determining a drainage management
program should be developed, with due consideration to property rights, economic
limitations, and the conservation of biodiversity.267

The Commissioner for Environmental Sustainability argues for the expansion of the Wetland
Tender process to manage or decommission drainage systems on private land, where
appropriate.268 Importantly, the Commissioner supports rural drainage maintenance on private
and public land provided that it has local community support and that the government’s role is to
coordinate, but not subsidise, such maintenance, which should be subject to the beneficiary pays
approach.269 The Commissioner also states that drainage maintenance should not further degrade
environmental values, should show a demonstrable public benefit that cannot be provided by the
market, and it should assist in preventing conflict between parties. CMAs could be empowered to
collect special levies from those benefiting from the drainage system.270
The Committee appreciates the concerns of environmental groups and agencies regarding the
environmental impacts of rural drainage, and acknowledges that those impacts have been
extensive, as outlined above. Rural drainage has had broad impacts on environmental values in
Victoria, and specific regional and local environmental impacts, many of which have been detailed
in submissions to this inquiry. In particular, rural drainage has heavily impacted on the state’s
wetlands, with losses in the vicinity of one third of the total that was extant at the time of
European settlement. Furthermore, many species which rely on wetlands for their survival are
now endangered due to the loss, reduction in, or changes to, their habitats.
The Committee was not tasked in this inquiry with developing a strategy for the protection and
conservation of Victoria’s wetlands and the species that rely upon them for their survival.
However, in addressing term of reference four on the environmental impacts of rural drainage,
many of the submissions to this inquiry have, in their totality, provided the Committee with a
detailed picture of both the historical and contemporary impacts of rural drainage on the state’s
environment.
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From the Committee’s perspective, the environmental impacts of rural drainage can be
categorised into two essential issues. The first of these is the historical legacy of drainage works
conducted across the state, particularly but not exclusively, south of the Divide, and carried out
for over a century. These drainage works have turned often marginal farming land into productive
agricultural land, with benefits flowing to landholders, local communities, the region and the
state. The old Drainage of Areas Act provided a legal framework within which local communities
could come together to improve the productivity of land, and enjoy the benefits, but with often
limited concern for impacts on the environment. One legacy of these works is the loss of a
significant proportion of the state’s wetlands.
The second key issue is the ongoing environmental impacts of contemporary rural drainage. Rural
drainage is now conducted in a legislative context in which the environment is protected. This
causes often severe problems for landholders who wish to maintain their drainage systems,
systems which have often serviced local communities for generations. In the above analysis, two
specific examples were provided where an apparent impasse has occurred preventing critical
drainage works from being carried out.
With respect to the first issue ‐ the history of the state’s drainage activities ‐ the Committee is of
the view that the loss of wetlands is indeed an historical legacy of the agricultural development of
Victoria, a process which has enriched the state. While some wetlands may be the subject of
restoration, such as the example provided by Lake Condah’s restoration, or through programs
such as an expanded Wetland Tender, this process will not alter the fundamental changes that
have occurred in land management across Victoria.
For the Committee, a higher priority than the restoration of former wetlands is the conservation
of the two‐thirds of the original total of wetlands that continue to exist. As outlined above, the
DSE assessment of the condition of Victoria’s 600 high value wetlands concluded that 44 per cent
were in moderate or poor condition. It is the Committee’s view that limited state resources
should be targeted at preserving and enhancing the condition of these surviving wetlands.
With regard to the ongoing impacts of rural drainage on the environment, the Committee is of
the view that CMAs, as the managers of regional drainage in their respective catchments, should
be adequately funded to undertake the task of monitoring and managing such impacts,
particularly in relation to downstream impacts, erosion of waterways and water quality. This
overall management role should be adequately funded (regardless of whether the CMA is the
designated responsible authority for any individual drainage schemes in its region).
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Accordingly the Committee recommends:

RECOMMENDATION 5.1
That the State Government provide adequate funding for catchment management
authorities to enable them to perform their functions as the regional managers of rural
drainage and specifically to undertake the tasks of monitoring and managing the
environment impacts of rural drainage, including the following:


water quality impacts;



soil erosion and nutrient export;



downstream and other hydrological impacts; and



impacts on wetland habitats.

The Committee concurs with the Commissioner for Environmental Sustainability that each
drainage scheme needs to be assessed on its merits, and that a robust methodology for
determining a drainage management program should be developed, one which takes into
account property rights, economics, and biodiversity. The Committee is also of the view that
landholders who have had, and continue to have, the benefits of long standing drainage systems
have a legitimate expectation that those systems will continue to provide a benefit, provided local
communities are willing to provide financial support. As noted in chapter two, the FFG Act itself
states that the state’s Flora and Fauna Guarantee Strategy should be achieved ‘with the minimum
adverse social and economic impact and to the rights and interests of landholders’.271
The Committee believes that a process should be developed which is able to successfully
encompass both agricultural and environmental interests for a given drainage area. Such a
process would proceed on the basis of collaboration between landholders, responsible
authorities (local council and/or CMA) and officers of DSE.
Where there are known environmental values in a drainage area, which is a declared scheme,
with an appointed responsible authority, and advisory committee, the management plan for the
drainage scheme will need to incorporate an environmental sub‐plan, which will provide a
rigorous basis upon which critical works can be carried out. The object of the sub‐plan will to
ensure preservation, to the highest degree feasible, of the identified environmental values,
including habitats, while at the same time ensuring that critical maintenance works are able to be
undertaken. Such a sub‐plan would not take the place of the approvals process under planning
schemes and legislation.
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See the FFG Act, section 17 (3). The Flora and Fauna Guarantee Strategy is designed to guarantee the survival in
the wild of all the state’s species, genus and families of living organisms.
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Accordingly the Committee recommends:

RECOMMENDATION 5.2
That for all declared drainage schemes, which contain known environmental values, an
environmental sub‐plan will be developed as part of the management plan for the scheme.
This plan will be developed with the collaboration of the scheme’s advisory committee,
responsible authority (local council and/or catchment management authority) and the
Department of Sustainability and Environment.
The plan will demonstrate how critical works are to be conducted while ensuring, to the
highest degree feasible, preservation of the identified environmental values. Once formally
approved, this plan will form the template for future maintenance works to be conducted in
the drain.

Recommendation 5.2 relates to drainage areas which are declared schemes, which provide a
clearly delineated structure within which an environmental plan can be developed. However, in
the case of the Eumeralla drainage scheme, outlined above, no formal scheme now exists. In
chapter seven the Committee addresses how the management of formerly gazetted schemes can
be re‐constituted, so that management plans, such as environmental plans, can be developed.
The Committee is cognisant of Australia’s obligations under the international conventions,
treaties and agreements mentioned above, and the role that the federal EPBC Act has in
implementing much of those agreements into Australian law. Both the Inquiry into flood
mitigation infrastructure in Victoria, and this inquiry have heard evidence of the impact that the
EPBC Act has had on landholders, and authorities, wishing to have critical drainage maintenance
works undertaken.
The Committee is obviously constrained on what it can usefully recommend on the application of
federal law in Victoria. However, as is demonstrated in the case of the Koo Wee Rup Longwarry
Flood Protection District, there are instances in which the application of the federal law, which is
intended to protect local environmental values, has the potential to severely compromise local
agricultural values.
The Committee believes, in relation to both the application of the FFG Act and the EPBC Act, that
where highly significant, and long standing agricultural values and benefits are linked to the
maintenance of rural drains, it is incumbent on authorities and landholders to work together to
create solutions, as mentioned above. These management plans should provide for both the
protection of environmental values, and the conduct of critical drainage maintenance works to be
carried out. Such plans should not be developed ad hoc, but be based on a sound scientific
assessment, with a view to providing long‐term solutions.
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To advance solutions which do not compromise either sets of values may involve the need for
some initial funding beyond that available to local authorities and landholders. In this instance,
there will be a role for the State Government, which will also need to take a leadership role with
federal counterparts.
Accordingly the Committee recommends:

RECOMMENDATION 5.3
That in instances where the Commonwealth Environment Protection and Biodiversity
Conservation Act 1999 (Cth) directly impacts on critical rural drainage works being carried
out, in areas of high agricultural value, the State Government work in collaboration with
federal counterparts, local authorities (including Melbourne Water) and landholders to arrive
at long‐term solutions, which both protect environmental values, to the highest degree
feasible, and support critical maintenance works being carried out.
In addition, the State Government should assist with funding the necessary assessments that
will underpin the development of a rigorous management plan.
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Chapter six
Landholder impacts of rural drainage

KEY FINDINGS
6.1

Rural drainage systems can lead to increases in the quantity of water downstream, with
a range of potential other impacts on downstream landholders. Some landholders
experience upstream impacts from a failure of drain clearing, while others are
dissatisfied with the responses to drainage issues from responsible authorities.

6.2

The management of roadside drains, such as table drains, is sometimes not clearly
understood by landholders.

6.3

Significant new urban developments in rural areas are having cumulative impacts on
water levels and velocities downstream, including on landholders in the floodplain.

6.4

Responsibility for peri‐urban drains is also uncertain in some parts of the state,
resulting in a lack of maintenance.

6.5

The Water Act 1989 (Vic) provides an avenue for legal remedy for rural drainage
disputes, but an alternative administrative method should also be developed.

6.1

Introduction

This chapter deals with term of reference four, namely ‘the impacts of rural drainage, including
on other land‐holders and the environment including waterways, wetlands, flora, fauna and
water quality’, with a particular emphasis on impacts on landholders. Chapter five dealt with
environmental impacts.
The chapter looks at a range of problems that rural drainage systems can cause landholders,
particularly landholders who are downstream of drainage systems, or are in the receiving end of
the drainage area. Some stakeholders assert they have been the victim of a flow of silt or other
substances onto their properties. Downstream impacts such as increased water velocity, and
limited clearing of drains by neighbours, leading to increased flooding, are associated issues faced
by landholders. The chapter discusses roadside drains, urban development and peri‐urban drains,
and complaints in relation to regulation.
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Finally, the chapter discusses legal issues in relation to rural drainage, drawing heavily on the final
report of the ENRC Inquiry into flood mitigation infrastructure in Victoria.

6.2

Impacts on landholders, upstream and downstream

Rural drainage can impact on the quality and quantity of water delivered to downstream
properties. Potential impacts on downstream landholders include poor water quality in drains,
leading to a reduced value of water for stock or irrigation use, and increased rates of vegetation
growth, which can reduce the flow capacity of drains. Water quality issues in drains are also
associated with the management practices in surrounding areas. The land use type (e.g. cropping,
dairy, forestry) can influence nutrient loads and hydrology. However, the delivery of nutrients and
sediment to drains can be controlled by excluding stock from the drain, and establishing a
vegetated buffer strip. These measures are also effective where there are minor erosion
problems.272
The issue of water quality was raised by a small number of stakeholders concerned that runoff
onto their properties was polluted. Mr Gordon Blake has alleged that water containing high levels
of nutrients was being directed onto his farm from nearby properties, causing E. coli to form in
large amounts. As stated in his submission, which was compiled on his behalf by Mr Chris
Loorham:
…his farm has been the subject of ongoing flooding problems which have caused
the contamination of approximately 40 acres of his pasture with E.coli and other
pollutants. The E.coli pollution is caused by untreated run off which is drained from
neighbouring farms.… As a consequence Mr Blake is required to fence off over 40
acres of his farm to prevent access by cattle.273

Rural drainage systems can also increase the velocity of water downstream, leading to increased
inundation, water logging and erosion of creeks. The increased delivery of water to downstream
areas is also considered by the Glenelg Hopkins CMA to be an inevitable consequence of
drainage. As the CMA states:
The increased delivery of flow to downstream areas is an unavoidable product of
rural drainage. Even smaller paddock or farm‐scale drainage projects (for example,
dish drains or raised bed cropping) can impact upon flows entering neighbouring
properties.274

For the CMA, the key to ensuring there is no unreasonable impact on downstream landowners is
to ensure that the extent of the drainage area is defined so that downstream drains can be
adequately sized, thereby minimising downstream impacts. Within the Glenelg Hopkins area the
hydrology of the drainage areas and their impacts on downstream flows have not been studied,
however, it is believed that when the drainage areas were first gazetted there was no
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requirement to investigate or address these issues. According to the CMA, ‘landowners within
drainage areas have never had to provide retardation of flows within the drainage area, nor have
they had to pay a contribution for their impacts on downstream land.’275 Another example of
inundation comes from Margaret Stevens, who mentions an embankment which comprises the
entry to the town of Cann River. She claims that the embankment holds back the flow of water,
resulting in it spilling over onto her land.276
In one instance it has been suggested that unauthorised drains have been created, leading to
increased flooding in some downstream areas. This problem was addressed by Mr Gordon Blake
in his submission. Mr Blake’s land adjoins a coastal reserve and is naturally drained by the
Armstrong Creek and sink holes. He asserts that in 1991, drains were dug within the Armstrong
Creek in Nirrandra South, without notice or planning approval. This resulted in an increased flow
of nutrient‐laden runoff onto the eastern part of his farm. 277
A similar concern was raised by Jodie Honan in her submission. She claims that in the Eumeralla
and Yambuk areas, rural drainage was constructed and is maintained with little regard for
downstream landholders. As she stated, from ‘the earliest days of drainage, downstream
landholders have made it clear that the water does not just ‘go away’, it flows onto their
properties’.278 Accordingly, Jodie Honan stated that there are several aspects to the problem,
which include increased amounts of water during floods; increased speed of water during floods;
increased erosion and sedimentation; and increased costs in drain maintenance and
construction.279
The Committee also heard evidence of upstream impacts of rural drainage, where downstream
sections of drains are either not cleared or inadequately cleared. In these situations a lack of
drain clearing can contribute to the inundation experienced by landowners. This point was made
by the West Gippsland Catchment Management Authority, which receives regular complaints
from adjoining landowners who are concerned with a lack of drainage maintenance undertaken
by their neighbour. This impacts on the flow of water across the property owners’ land. The CMA
has attempted to resolve these issues on behalf of landholders by working with all parties to
produce a report recommending actions. The CMA states that if one party chooses not to accept
the recommended actions, it is unable to enforce them, leaving the problem unresolved.280
Mr Andrew Lade of Hazelwood wrote a submission complaining about a lack of clearing of a drain
downstream of his property. As he commented:
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I have been told by the council that the problem with the drain not draining
properly (it doesn’t ever drain completely and is NEVER dry) is because it is all
clogged up further down where it cuts across the neighbours property.… It was
suggested that I speak to my neighbour to pay for cleaning out the section of drain
that passes through his property. However he is a pensioner on a limited income.
Thus he is in no financial position to be spending money on fixing a drain that is not
causing any problems for him, only for those who need to use the drain system up
stream of his property.281

When referring to CMAs, Mr Lade went on to say that ‘it seems crazy to me that a body can be
responsible for a drainage system if they have no money to maintain that system’.282 He would
like to see CMAs given the required funding to clear the section of drain that crosses farmland, or
have the responsibility given to the council, whose drains feed into the CMA’s sections of the
drain. 283

6.3

Roadside drains

The issue of roadside or table drains was raised by some stakeholders as part of the inquiry. The
City of Melton has concerns about the standard of the table drains in its municipality. In its
submission, it states that the rural road network suffers from drains built with little consideration
of their links to drainage area schemes. Instead, the drains were built with their primary concern
being the protection and draining of the road pavements.284 These drains were also poorly
constructed and they are difficult to maintain. As the City of Melton states:
The table drains also capture silt and sediment from the contributing catchments
(i.e. from roads and adjoining private properties) which tends to be deposited
downstream causing water quality issues to those catchments. These problems are
exacerbated when applied to rural unsealed or unconstructed roads.285

The Baw Baw Shire Council stated in its submission, that there is reluctance by many landholders
to maintain the table drainage networks on their property.286 This is because the landholders
believe that the drains have been created to provide drainage for the road network, rather than
to improve their agricultural businesses. Landholders therefore believe it is the responsibility of
the road authority to maintain these assets.287 An example of this comes from Mr David Lyons in
his submission. Mr Lyons states that he wrote to the State Government on 31 May 2012
complaining about the lack of maintenance on table drains on the side of Baw Baw Shire Council
roads and neighbours’ roads.288 According to Mr Lyons, the reply from the Minister for Water, Mr
Peter Walsh, stated that the drains were constructed privately and are within property
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boundaries and along road reserves and as such, it was the responsibility of Mr Lyons to
undertake clearing works.289
The ownership and maintenance responsibilities for roads are outlined in the Road Management
Act 2004, Code of Practice – Operational Responsibility for public roads. Under this Code of
Practice, a table drain is defined as road‐related infrastructure and it is generally the concern of
the responsible road authority, which can be VicRoads, a local council, or another entity, to
manage the associated table drain. Who has responsibility for table drains can be complex.290 To
illustrate, with regards to arterial road intersections in urban areas, VicRoads is responsible for all
the parts of a road that intersect with a municipal road, such as traffic signal hardware, line
markings and any signs. Councils, however, are responsible for all parts of the arterial road and all
road infrastructure not managed by VicRoads.291
Despite this complexity, as a general rule, VicRoads is responsible for the overall management
and development of the major arterial component of the state’s road network, being freeways,
arterial roads and some non‐arterial state roads.292 On the other hand, local government has
responsibility for the management of the local road network, which comprises sealed and
unsealed roads, drainage, signage and other related assets.293

6.4

Urban development and peri‐urban drains

In many rural areas of Victoria, there has been an expansion of urban centres onto land that was
previously farmland. This increase in impervious surfaces creates greater runoff, leading to
increased inundation downstream. This issue was raised by Dr Judith Lyons in her submission,
when she stated:
The water drainage from the new residential development in Rodlier Street in
Yarragon drains into the rural farm drains that run along Scanlons Road and to the
back of my farm along Trickey’s Road. The inadequate planning for this water
disposal, the blocked and inadequate drains along Hazeldean Road which are
Council responsibility had my property flooding twice in 2011 and once in 2012,
which has done a lot of damage to my property and farming business as a primary
producer; including soil erosion, damage to farm, fences, animals, damage to my
residential property, damaged sewage systems, pumps and major vegetation
destruction.294
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In this case, Dr Lyons states the council and the water authority both blame each other, and are
not taking responsibility for the up‐keep of rural drains and water ways. Amongst her requests for
action include the resolution of the water management issue; levee banks built to stop farm
flooding; the drains cleaned; and financial compensation for her farming property.295
A similar situation exists for Mr Wes Heywood, who states in his submission that in recent years,
extensive residential and business development has taken place in the Wurruk area, in
combination with the construction of the new Princes Highway route.296 As a consequence, there
has been considerable run‐off of rain water into a ‘developed lake area’.297 At the moment, the
overflow of the lake area moves over farmland towards the Latrobe River, accumulating in a large
area of landlocked farmland. This farmland, which is the property of nine landowners, remains
inundated for months at a time.298
Small drains are also built for new industrial and residential development, which discharge into
urban waterways. According to the Glenelg Hopkins CMA, the current regulation of these drains is
ineffective. Moreover:
Each development may only have a minor impact on the waterway, but when
there are many of these developments side by side, each contributing to the same
waterway, the cumulative impact can be significant.299

The issue of who should be responsible for peri‐urban drains was also raised by the Glenelg‐
Hopkins CMA in its submission.300 The CMA states that while it is clear that drainage in urban
areas is the responsibility of local government, it is more ambiguous where rural and urban
drainage interact. An example given by the CMA is the Reedy Creek drainage area in Port Fairy,
which drains water through the urban areas of Port Fairy before discharging into the Belfast
Lough and Moyne River. 301This rural drain was established before an urban area was built up over
the drain, leading to the drain being piped in some sections. Currently, where rural drains run
through urban areas, it is unclear who is responsible for maintenance of the urban section of the
drain. Similarly, it is difficult to quantify the benefit to residential and rural landowners from the
drains.302
The CMA states that the purpose of the drain is to allow water to discharge from the rural
drainage area quickly. Therefore, the drains are the responsibility of the landowners, who also
have responsibility to maintain the drain to avoid causing inundation of urban areas due to
increased inflows. Conversely, however, the CMA states:
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…it could be argued that where urban properties discharge into these peri‐urban
drains, Local Government needs to take some responsibility for them as urban
drainage assets. These rural drains in urban areas are often neglected due to
uncertain management responsibilities.303

6.5

Effectiveness of regulatory authorities

The effectiveness of regulatory authorities has been questioned by stakeholders who provided
evidence to the inquiry. A complaint about the ineffectiveness of regulatory authorities was made
by Mr Gordon Blake in his submission. As outlined above, Mr Blake alleges that his land has been
subject to ongoing flooding problems with high levels of nutrients, leading to excessive amounts
of E.coli on approximately 40 acres of his property.304 In 2002 Mr Blake raised the issue of his farm
with the Glenelg Hopkins CMA. The CMA’s response was to inform Mr Blake of water testing
results, which showed excessive levels of nitrogen and phosphorus, which were above the State
Environment Protection Policy levels. As a result, it was suggested that the water on Mr Blake’s
property poses a significant threat to the health of ecosystems and livestock, who could
potentially drink the contaminated water.305
According to Mr Blake, in 2002 there was no follow‐up or communication by the CMA with the
Environmental Protection Authority (EPA). A more recent meeting in June 2012 between the
Department of Sustainability and Environment (DSE), the EPA and Glenelg Hopkins CMA also
failed to result in any positive initiatives. Furthermore, Mr Blake states in his submission, that the
EPA claims that given the source of the pollution cannot be located, they are unable to act.306
The legislation guiding the EPA with regards to polluted water is the Environment Protection Act
1970 (Vic) (the ‘Environment Protection Act’). While section 5 of the Act establishes the EPA,
under section 39 (1), the legislation makes it an offence to pollute waters so that the condition of
the waters is changed to make the waters noxious or poisonous. More specifically, it is an offence
to pollute water and make it harmful or potentially harmful to the health, welfare, safety of
property of human beings, as well as make it harmful or potentially harmful to animals, birds or
wildlife, fish or other aquatic life, plants or vegetation. The Environment Protection Act also
makes it an offence to pollute waters so that the changed condition is detrimental to any
beneficial use. Under the Act, the EPA has a number of corresponding roles, which include:


to be responsible for and to co‐ordinate all activities relating to the discharge of wastes into
the environment;



to undertake surveys and investigations as to the causes, nature, extent, and prevention of
pollution and to assist and co‐operate with other persons or bodies carrying out similar
surveys or investigations; and
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to conduct, promote and co‐ordinate research in relation to any aspect of pollution or the
prevention thereof and to develop criteria for the protection and improvement of the
environment.307

The Environment Protection Act is supported by the State Environmental Protection Policy
(Waters of Victoria) (SEPP), which is a statutory policy that expresses in law the Victorian
community’s expectations, needs and priorities for protecting and using the environment. SEPPs
are a way of setting agreed outcomes against which progress can be measured. They clarify
responsibilities for environmental protection, as outlined in the Act. However, as SEPPs are
subordinate to the Act, the EPA needs to use the provisions of the Act to undertake any
enforcement action. There is, therefore, no legal penalty directly associated with SEPP non‐
compliance.308
Under the Waters of Victoria SEPP, the EPA is described as having a key statutory
responsibility to act as an independent ‘watch dog’ for the protection of the
environment. 309 This is partially achieved through enabling the protection of
beneficial uses. Beneficial uses for water environments include aquatic plants and
animals; water suitable for aquaculture and edible seafood; water suitable for
human consumption; and water suitable for agriculture.310

The issues outlined above on the impacts of rural drainage on landholders are consistent with
matters raised in earlier chapters, and taken as a whole, form a pattern of impacts that need to
be addressed as part of developing statewide and regional strategies for rural drainage. However,
the Committee was not tasked with adjudicating individual disputes presented to it in the course
of the inquiry. While the Committee has been tasked to evaluate and report on management and
maintenance responsibilities for rural drains, it was also not asked to specifically review the
functions and adequacy of measures put in place by such bodies as the EPA. Nevertheless, the
Committee has received evidence, outlined above, which suggests that the EPA may do well to
review its processes for communicating with stakeholders on drainage issues that pertain to
water quality, in order to improve the level of information provided and the options available to
stakeholders for redress.
Regarding the quantity of water passing onto landholders’ land from drains, the Committee
concurs with the views of the Glenelg Hopkins CMA that it is inevitable that landholders
downstream of a cleared drain will experience water flows with increased velocity, as well as
possible greater inundation, water logging and erosion. 311 The nature of drainage, in any
landscape, is to remove water from land more quickly than would occur naturally, and this has
inevitable impacts on receiving lands and bodies of water. The issue of the regulation of new rural
drains will be addressed in chapter seven.
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However, with respect to established drains, it is the Committee’s view that developing statewide
and regional strategies for rural drainage does provide an opportunity for their enhanced
management and regulation, including such matters as the downstream impacts on landholders.
Mitigating the impacts of a rural drain on those landholders downstream could form one of the
agreed actions that form the basis of management plans for re‐established or reconstituted
drainage schemes. In addition, the Committee is aware that some landholders have experienced
upstream impacts of rural drainage, where sections of drains further down the drainage area are
not adequately cleared. Both of these impacts need to be addressed.
Landholders and responsible authorities could agree that a rating system be applied to a given
drainage area (on a proportionate basis if necessary), which could include expenditures to
support the mitigation of those impacts. Both management plans and rating systems for rural
drains are further discussed in chapter seven.
The Committee is of the view that, when drawing up regional drainage strategies, CMAs should
take into consideration both downstream and upstream impacts of rural drainage on landholders
and develop appropriate actions within local management plans, where they apply, in
consultation with landholders. These may include actions such as the exclusion of stock from
drains, the establishment of vegetation buffer strips, and appropriate levels of clearing. Whatever
actions are contemplated, each drainage system needs to be looked at as a whole system by the
responsible authority in collaboration with landholders.
Accordingly, the Committee recommends:

RECOMMENDATION 6.1
When creating regional drainage strategies, catchment management authorities are to take
into consideration both the downstream and upstream impacts of rural drainage on
landholders. When developing local management plans for specific drainage areas, the
responsible authority will develop appropriate actions to mitigate those impacts, in
consultation with the relevant landholders.

As outlined above, the management arrangements for roadside drains can be quite complex.
However, the Committee believes that the major issue here is one of communication. The status
of roads, and associated infrastructure, including table drains, within rural areas is generally well
known to the relevant authorities. However, local landholders may be under a misapprehension
about the status of some drains, which while near to local roads, may not form part of the road
reserve itself. It is important that when issues of responsibility for drains arise that the relevant
road authority (usually a council) provide landholders with a clear explanation of the status of the
drain, and who is responsible.
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As a result, the Committee recommends:

RECOMMENDATION 6.2
Responsible authorities, including VicRoads and municipal councils, should review the way
they communicate with landholders in relation to roadside drains. As part of the review they
should, for example, give consideration to publishing guidelines about roles and
responsibilities for roadside drains on their respective websites.

Urban development in rural areas was raised as an important issue in need of addressing. The
Committee heard that rural landholders downstream of new urban development had suffered
from increased water levels due to these developments. In this case, it is important to note that
problems can arise where there are multiple developments, which have a cumulative effect on
water levels in the floodplain. As a consequence, it is recommended that:

RECOMMENDATION 6.3
Councils should consider the cumulative effects of new urban developments in rural areas on
downstream landholders when assessing planning applications. Councils should take into
account downstream hydrological impacts and, in liaison with the local catchment
management authority, consider the available mitigation strategies.

The issue of peri‐urban drains was also raised by the Glenelg Hopkins CMA, with the CMA stating
that it can be unclear who should manage the drain where it runs through newly developed urban
areas. This is an issue of some concern to the Committee, given that many rural towns, such as
Port Fairy mentioned above, are expanding into previously rural agricultural areas. The
development of regional drainage strategies by CMAs provides an opportunity for CMAs to assess
and identify the local responsible authority for such drains. Accordingly, the Committee
recommends:

RECOMMENDATION 6.4
When developing their Regional Drainage Strategies, catchment management authorities
will, after consultation with local councils, assess and identify the local responsible authority
for peri‐urban drains in its region.

This chapter now moves on to discuss legal issues.

6.6

Legal issues

The Inquiry into flood mitigation infrastructure in Victoria report dealt with legal issues in relation
to levees. Similar legal issues emerged in this inquiry in relation to drainage, in particular in
relation to the law on the ‘free flow’ doctrine discussed in chapter two. The following section,
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derived from chapter six of the flood inquiry report, provides an overview of the findings of that
inquiry and then turns to a consideration of legal issues in the rural drainage context.

6.6.1

The Water Act 1989 Section 16

The flood inquiry report stated that in order to codify certain aspects of the common law, the
Drainage of Land Act was amended in 1975 (the ‘Drainage of Land Act’).312 The Drainage of Land
Act, which was one of the predecessors to the Water Act, conferred a statutory cause of action
for water flowing onto land in the cases to which it applied. As mentioned above in chapter two,
the Drainage of Land Act was repealed in 1990 by the Water Act. Section 16 of the Water Act,
which derives from section 8 of the Drainage of Land Act, sets out the statutory rules for liability
arising from the creation of, or interference with, a flow of water onto any other land. Statutory
liability may arise in two ways:


Liability arising out of a flow of water from land or interference with a flow of water onto land
(Water Act, s. 16);



Liability of an Authority or licencee arising out of the flow of water from works of an Authority
or licencee (Water Act, s. 157; Water Industry Act, s. 74).313

Section 20 of the Act has similar factors to determine whether a flow of water is reasonable or
unreasonable, to those which were present in the Drainage of Land Act. They include land use
and contours of the land.314 As chapter six of the flood inquiry report stated, it has been suggested
that section 16 imposes liability on any person, including a local council.315 Section 16 (1) imposes
liability on a person who causes an unreasonable flow of water onto another person’s land, while
section 16 (2) imposes liability on a person who interferes with a flow of water. Section 16 (2)
establishes two bases of liability:


Interference with a reasonable flow of water onto any land;



Negligent interference with a flow of water onto any land which is not reasonable.316

If, as a result of that interference, the water causes injury, damage or economic loss, the person
who interfered with the flow is liable to pay damages to the affected person. The Water Act
outlines the matters to be taken into account in determining whether a flow is reasonable or not
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reasonable. Circumstances that will be considered include whether the flow, or the works that
caused the flow, were authorised.317 The Victorian Civil and Administrative Tribunal (VCAT) has
exclusive jurisdiction to hear statutory claims under the Water Act. Section 17 (1) protects a
defendant from civil liability. This means that common law claims are unavailable (ie. claims in
contract or tort) if a statutory cause of action under section 16 of the Water Act can be
established.318 The flood inquiry report concluded that the current legal system provides affected
landholders with rights of redress and the opportunity to seek compensation for damage.
Moreover, it stated that matters of this nature, between private parties, should be addressed
through the courts.

6.6.2

The Water Act 1989 Section 157

The flood inquiry report also examined liability for public authorities with respect to works on
levees, particularly, whether public authorities are liable for any damages caused if a levee they
maintain fails. Section 157 of the Water Act imposes statutory liability on an Authority for the
flow of water from works of an Authority in the exercise of prescribed functions319 (including the
exercise of a function under Division 5, Part 10, which provides for Water Management Schemes).
Such liability arises as a result of intentional or negligent conduct on the part of the Authority.320
Section 3 of the Water Act defines an ‘Authority’ as ‘a water corporation or a Catchment
Management Authority’. A local council is not an ‘Authority’.321 The Water Act provides that
section 16 does not create any liability in respect of a flow of water from the works of an
Authority.322 Section 157 (3)(b) of the Water Act provides that, in determining whether or not a
flow of water occurred as a result of negligent conduct on the part of an Authority, account must
be taken ‘of all the circumstances’ including:
…any omission or failure, in the planning, design, construction, maintenance or
operation of the works, to provide reasonable standards of capacity or efficiency or
exercise reasonable care or skill having regard to the following matters‐
(i) the state of scientific knowledge and knowledge of local conditions at
any relevant time;
(ii) the nature and situation of the works;
(iii) the service to be provided by the works;
(iv) the circumstances and cost of‐
A.
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B.

the maintenance and operation of the works; and

C.

works which it would have been necessary to construct to avoid the
occurrence of any relevant injury, damage or loss.

The flood inquiry report discussed the views of stakeholder authorities. It said that statutory
protection from liability was supported by CMAs and local councils. In its submission, North
Central CMA recommended that legislation be enacted to, ‘explicitly protect the responsible
authority from legal liability associated with the performance of the rural levees during a flood
event’.323 The flood inquiry report went on to say that in clarifying and assigning responsibility for
rural levees liability issues were raised for public authorities.
For example, while the relevant local council or CMA can be named the responsible authority for
a levee under an approved scheme, Yarriambiak Shire Council expressed concern that ‘councils
have no specialist liability protection regarding levees’.324 Moreover, in relation to CMAs, the
extent to which section 157 of the Water Act applies to a levee under an approved scheme
pursuant to Division 5, Part 10 was deemed uncertain. The Committee was not aware of any
recent case law that considered section 157 in relation to levees.
As a result of this uncertainty, the Committee came to the view that liability issues needed to be
clarified for public authorities, particularly CMAs and local councils assigned responsibility for
priority levees in the Committee’s recommendations. The Committee concluded that the
resolution and clarification of liability issues was essential, and public authorities should be
protected for work undertaken on priority levees in good faith and in circumstances where they
are acting reasonably and responsibly in the public interest. The Committee was also of the view
that individuals should still have rights of redress if Authorities acted unreasonably or negligently
in relation to levee management. The Committee’s recommendation 6.1 stated that:
The State Government give consideration to enacting legislation to provide
protection from legal liability for public authorities conducting works on priority
levees in good faith, acting reasonably and responsibly in the public interest, and in
accordance with standards agreed to under approved schemes. Public authorities
should not be excluded from liability if they have acted negligently.325

6.6.3

Drainage legal issues

As seen in the first part of this chapter, the current inquiry into rural drainage has thrown up a
number of similar issues of conflict as were raised in the flood inquiry. Conflicts have been
described between individual and neighbouring landholders, and between landholders and
various public authorities. This is not surprising given that for both levees and drains the single
most important cause of potential nuisance, or damage, is a flow of water across land; either as
an unreasonable flow of water onto another person’s land, or in the interference with a flow of
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water. However, the inquiry into rural drainage has provided the Committee with the opportunity
to consider further the impacts of the Water Act on landholders and responsible authorities with
respect to these matters.
In relation to section 16 of the Water Act, the Committee has the view that, with respect to rural
drainage, the current provisions do give affected landholders rights of redress and the
opportunity to seek compensation for damage. Disputes of this nature, between private parties,
can be addressed through the courts, where a landholder wishes to take such action. In other
words, in terms of legal remedy, the Water Act does provide a clear mechanism for actions to
take place.
The Committee has also seen that for some of the stakeholders to this inquiry, and indeed the
flood inquiry, the option of a legal remedy can be time consuming and expensive. It may be that,
in some of the dispute situations brought to the attention of the Committee in this inquiry, the
adversarial model provided by section 16 is not the best solution.
The Committee believes that clarifying the management and maintenance roles and
responsibilities for rural drainage could well assist in reducing the level of disputes on drainage
issues across the state. Future management arrangements for rural drainage are addressed in
chapter seven. However, the Committee has already indicated in its recommendations in earlier
chapters that the role of catchment management authorities will be central to the regional
management of rural drainage. In this context, the Committee believes that CMAs could well
have a role in providing an administrative alternative to those landholders who do not wish to
pursue, in the first instance, a legal remedy at VCAT to their dispute. In the above discussion, the
example of the West Gippsland CMA was provided, where the CMA attempted to bring together
local landholders to create a resolution of local drainage issues.
The Committee believes that CMAs and local governments should be empowered and resourced
to offer mediation in disputes involving landholders concerning rural drainage. Such disputes
often typically involve neighbours, and it would be a significant advantage if mediation were
available as an alternative to either, a continuation of an unsatisfactory and debilitating status
quo, or court action. Mediation will not provide a panacea for all disputes, and the Committee is
mindful that successful mediation usually relies on the willingness of the parties involved to
compromise. However, the Committee is of the view that it should be provided as an alternative
potential remedy for disputes over drainage issues in rural Victoria. Accordingly the Committee
recommends:

RECOMMENDATION 6.5
That the State Government provides catchment management authorities and local
government with the power and resources to offer mediation to parties in dispute over rural
drainage issues. Statements of obligations for catchment management authorities will be
amended to reflect this new role.
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With respect to section 157 of the Water Act the Committee reaffirms its position adopted in the
flood inquiry report that the resolution and clarification of liability issues is essential. Public
authorities should be protected for works – in this instance those pertaining to rural drainage –
which are undertaken in good faith and in circumstances where they are acting reasonably and
responsibly in the public interest. The Committee is also of the view that individuals should have
rights of redress if Authorities act unreasonably or negligently in relation to rural drainage
management.
In reviewing the operation of sections 16 and 157 of the Water Act, it is apparent to the
Committee that a further important change is required to the Act. As mentioned above, section
157 of the Water Act currently applies only to water corporations or catchment management
authorities. A local council is not considered an ‘Authority’ under this part.
However, as outlined above, and in the flood inquiry report, local councils do fall within the ambit
of section 16, and are thus subject to the strict liability provisions of that section. The Committee
views this situation as an anomaly that requires correction. Local councils were deemed in the
flood inquiry report to have a management role in relation to certain types of levees.
The Committee considers that local councils can also have a role, in certain situations and in
varying degrees, in rural drainage management, a function that will be outlined in chapter seven.
It is important to state here that the strict liability provisions of section 16 are a disincentive for
local councils to be actively involved in either rural drainage management or levee management.
It would be much more appropriate for councils to be captured by the provisions of section 157,
and thus exempt from those of section 16.
The Committee therefore believes that section 157 of the Water should be amended, so that in
addition to water corporations and catchment management authorities, the definition of an
‘Authority’ under that section should include local councils.
Accordingly the Committee recommends:

RECOMMENDATION 6.6
That the Water Act 1989 (Vic) be amended to provide for local government to be defined as
an ‘Authority’ under section 157. In addition, any provision of the Water Act 1989 (Vic) that
relates to the exercise of a function of a rural drainage authority, as appointed by the Act,
should also be referred to in this section.

The Committee is also of the view that, in considering any amendment to section 157 of the
Water Act, the State Government should carefully consider the full import of the wording of that
section in relation to negligence. This is particularly relevant given that, in undertaking drainage
works in the floodplain, the responsible authority will usually intend, as the nature of the
undertaking, for water to flow across or onto lands.
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The Committee raised above a recommendation which appeared in the Inquiry into flood
mitigation infrastructure in Victoria report (Recommendation 6.1 of the flood inquiry report), on
providing protection from legal liability for public authorities conducting works on priority levees
in good faith and acting reasonably and responsibly in the public interest. The Committee
confirms that recommendation, and believes that this protection should also be considered by
the State Government for public authorities conducting priority drainage works in good faith.
Accordingly it recommends:

RECOMMENDATION 6.7
The State Government give consideration to enacting legislation to provide protection from
legal liability for public authorities conducting works on priority drainage works in good faith,
acting reasonably and responsibly in the public interest, and in accordance with standards
agreed to under approved schemes. Public authorities should not be excluded from liability if
they have acted negligently.
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Chapter seven
Future arrangements for rural drainage management

KEY FINDINGS
7.1

There is wide spread approval and desire from stakeholders for leadership on rural
drainage management, with the State Government leading the way with state strategy
and local CMAs providing the regional lead agency role.

7.2

The management arrangements for individual drainage systems must be flexible
enough to encompass the different requirements across the state, and the wishes of
the local community. Small‐scale drainage systems, involving only a handful of farmers,
should continue to be self‐managing.

7.3

All large‐scale drainage systems need to be underpinned by legislation. Local drainage
groups can elect a model with limited agency support, or a partnership with an
appointed responsible authority as a declared scheme under the Water Act 1989 (Vic).

7.4

The funding model preferred is the beneficiary pays model. There may be a role for the
State Government to provide assistance for priority drainage schemes that benefit the
community good.

7.5

All large‐scale drainage systems require a drainage management committee, and all
such committees should develop a management plan for the drainage area.

7.6

The regulatory regime for rural drainage is inconsistent and requires review. The Water
Act 1989 (Vic) will require amendment to reflect policy changes.

7.1

Introduction

This chapter addresses term of reference five, ‘options for improved rural drainage management
across Victoria, including regulation, institutional and funding arrangements, operation,
responsibility and maintenance on both public and private land’. It also addresses term of
reference six, ‘the Committee’s report on the Inquiry into flood mitigation infrastructure in
Victoria’. The first section of the chapter addresses the views of key stakeholder groups in
relation to future management issues, while the second section deals with the suggested
solutions of the Committee, including its recommendations.
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7.2

Stakeholder views on future management arrangements

In their evidence to the inquiry, stakeholders provided a range of views, opinions and options for
the Committee to consider in relation to the matters outlined in term of reference number five.
While stakeholders were keen to represent their own perspectives and interests, and did not
always agree on the exact means or methods to achieve change, they were generally consistent
in identifying the core issues that need to be addressed.

7.2.1

Landholders

For the farming community in regional Victoria that relies on an efficient rural drainage system,
the future management of rural drainage is an issue that directly impacts on livelihoods and
businesses. As previous chapters of this report have shown, landholders in rural drainage areas
have serious concerns over the management and maintenance of rural drainage, particularly
since the repeal of the Drainage Areas Act 1958 (Vic), (the ‘Drainage Areas Act’). In terms of the
future management of rural drains, landholders are generally united in the view that the State
Government needs to provide leadership in order that an efficient and fair system for the
management of rural drainage be put in place. Landholders and farmers want an end to the
current system, which they perceive to be plagued by buck passing, and the general failure of
relevant authorities to take responsibility. 326 However, landholders are also cognisant that
whatever new approach is taken, it will need to have the support of the local community in order
to be effective.
Many landholders are highly critical of CMAs, who are often perceived as not being willing, or
able, due to a lack of funding, to carry out their drainage functions. Nevertheless, many
landholders see the catchment management authorities as the logical bodies to be the lead
agencies for rural drainage across the state. In terms of management, Mr Brenden Vosper stated
that, ‘It is only through the leadership of the State department and subsequent catchment
management authorities and assembled local committees that the right process can be
implemented’.327
For most farmers in the Moe River flats area, who provided evidence to the inquiry, the West
Gippsland CMA is the logical body to oversee the management and maintenance of the local
drainage system, provided it has the funds to do so. Mr Daryl Anderson states that he has ‘spoken
to many of my neighbours and we are agreeable to having some form of levy to fund the newly
formatted drainage committee set up by the WGCMA.’328
For Mr Alan Heywood of Pearsondale, there is a need for forward planning from responsible
authorities to avoid mistakes in the floodplain.329 In his submission, Mr Adrian Morrisey, from the
Eumeralla drainage scheme, suggests that one option is for an appropriate body, such as the local
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CMA, to be appointed to establish and oversee the management of the drainage scheme.330
However, not all farmers support CMAs having this lead agency role. Mr David Thege believes
that Southern Rural Water would be better placed to manage the drainage systems in West
Gippsland, rather than the West Gippsland CMA, or the local council. But Mr Thege does conclude
that in ‘some ways, it matters not which authority is selected, but is most important to get on
with the job.’331
For Mr Don Ward of Gorae West, the catchment management authorities are simply not
competent to manage rural drainage, and rural drain management would be best handled if left
in the hands of the landholders themselves.332 This theme was supported by members of the
Strathdownie Drainage Trust Advisory Committee, who addressed the Committee at the Hamilton
public hearing. As chapter four above showed, the members of this committee were happy to
provide a self‐management system for their drainage area, with the support of local council.333
A consistent refrain from landholders in their submissions and in remarks at public hearings, was
the need for a proper, sustainable basis for the funding of rural drainage works. Ms Carmel Van
Kuyk, from the Corner Inlet Seawall and Drainage Committee, explained to the ENRC Committee
that maintenance works on the seawall, pipes and flood flats had been traditionally paid for by a
special charge levied on affected adjoining landowners.334 About $15,000 is raised each year for a
three year program of works, from approximately 100 landowners. The Corner Inlet Seawall and
Drainage Committee is extremely worried about the future of their committee with the
withdrawal of the local council as the oversight lead agency.335
Many landholders provided evidence to the inquiry that they were in favour of having a levy
raised on affected landowners for works to be carried out in their drainage areas. Mr David
Balfour stated that funding could be provided directly through the West Gippsland CMA, via a
levy collected by the CMA on local landholders, or by a combination of both.336 Mr Brenden
Vosper suggested that funding could be split between three groups based on drain type: local
drains would be funded by a levy on landholders; transfer drains funded by rate payers; and, river
channels funded by the state, with some contribution from rate payers and landholders.337
The Moe River Flats Drainage Committee suggested that a large injection of funds was needed by
the State Government to bring the Moe River back to a reasonable operational standard. The
options for funding ongoing maintenance would then involve either a broad based levy on the
whole catchment, or such a levy with the addition of a special levy on private holdings in
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designated drainage areas.338 The Moe River Flats Drainage Committee stated that the funding
model needed to take into account the three levels of stakeholders involved – the landholders,
the shires and the state. Thus, while generally supportive of the ‘beneficiary pays’ model,
landholders did not believe that they should be solely responsible for the state of Victoria’s rural
drainage system. Indeed, for Mr Dale Hunter, drainage infrastructure should be seen in the same
light as other essential community infrastructure and funded accordingly from general
government revenue.339
Chapter four of this report showed the support of landholders for the current local drainage
committees that exist, under various legislation and in various forms. While nearly all farmers and
landholders to the inquiry supported the formation of local drainage committees to participate in
the management of drainage areas, there was no uniform model presented. The Victorian
Farmers Federation stated that ‘formalised local management committees are paramount in
providing advice to the managing authority and making decisions around works to be
undertaken’.340
Local landholders see the success of local drainage committees as being intimately tied to the
issue of the appointment of a responsible, and responsive, authority to manage rural drainage,
and the provision of a funding model that can sustain maintenance works on the drains. Some
farmers expressed the view that the any monies raised through levies or rates for the purpose of
drainage maintenance should be sequestered solely for that purpose, not be disbursed for other
works, and that the local committee should have oversight on monies spent.341 The development
of management plans for specific drainage areas was also supported by some landholders –
members of the Eumeralla drainage scheme are keen for a management plan to be developed,
involving the landholders with the assistance of the responsible appointed authority.342 As earlier
chapters have demonstrated, landholders are not generally keen to see more layers of regulation
of drainage across the floodplain. However, some landholders and farmers do wish to see the
regulations that do currently exist enforced when breaches occur, a matter that was covered in
chapter six.
Most importantly, farmers and landholders do wish to see a set of regulations and legislation,
which clearly establish roles and responsibilities for local authorities, drainage committees, and in
relation to the ability of authorities to fairly raise and equitably disburse funding for rural
drainage works. There is a consistent call for the State Government to provide leadership, and a
legislative and policy framework for rural drainage which can deliver certainty to landholders in
the floodplain; a certainty that many landholders see as having disappeared with the demise of
the Drainage Areas Act.
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7.2.2

Catchment management authorities

In their evidence to the inquiry, catchment management authorities provided a range of options
for the Committee to consider in relation to the future management of rural drainage in the
state. A valuable distinction was made by the West Gippsland CMA in their submission regarding
the size, scale and membership of drainage systems. The CMA stated:
Where the system is small and only a few landowners receive the benefits of the
drainage system then an informal management group probably provides the most
balanced outcome between managing an efficient drainage system and minimising
the impacts to the environment. For larger systems that provide drainage services
to multiple landowners and the drainage assets are located on public land then a
more formal drainage scheme may be warranted.343

Catchment management authorities were united by the view that an important element of
reform would be the development of a state policy that clearly identifies a lead agency for rural
drainage in each of the state’s regions. The Wimmera CMA stated:
That state policy be developed around rural drainage that nominates lead agencies
in regional areas to oversee drainage management. These lead agencies should be
sufficiently resourced to undertake the tasks of strategic planning as well as
oversight of drainage scheme management arrangements within their regions of
responsibility. They should also be resourced to contribute to (but not bankroll)
prioritised technical investigations into drainage works.344

The Wimmera CMA saw the lead agencies’ role as including transitioning ‘the multitude of
informal drainage schemes into formalised ones where there are legal agreements regarding their
management’.345 The Wimmera CMA also stated that it was important that any amendments to
the Water Act 1989 (Vic), (the ‘Water Act’) ‘continue to provide the ability for drainage schemes
to be managed by various entities’.346 The North East CMA stated that it would be willing to take
up the lead agency role in its region, so long as it was funded to do so. The CMA saw the role of
the lead agency as including ‘contributing to the development of State drainage policy,
development of a regional drainage strategy to control drainage and upkeep of the existing
infrastructure assets.’347
The East Gippsland CMA stated that key principles needed to be applied to the future
management of rural drainage. These included that the drainage be financially viable, have
minimal environmental impacts, be paid for by those benefitting, and that those benefitting from
the drainage be given a clear method by which to form a collective entity to manage the
drainage.348
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CMAs supported the ‘beneficiary pays’ model as the funding model to underpin rural drainage.
However, many cautioned that such a model needed to be carefully considered, be applied in a
fair, equitable and transparent manner, and with the support of the beneficiaries. The Wimmera
CMA stated that, while ‘beneficiary pays’ would underpin the system, there was still a role for the
state in providing assistance in order to ensure drainage systems operated effectively, since
‘there are some public benefits achieved by well‐managed drainage’.349
The Glenelg Hopkins CMA also saw a role for State Government in providing assistance with the
initial funding for environmental management plans.350 The Corangamite CMA stated that all new
drainage schemes should be established on the basis of beneficiary pays. The transition from
informal to formal schemes would need to be carefully managed, according to the CMA, because
currently some beneficiaries of drainage systems do not have to pay for them.351 The West
Gippsland CMA also saw government funding as necessary to undertake a review of large
drainage systems across the state – such a review would consider ongoing viability, funding
needs, and environmental impact.352
The most radical change to the current system of funding was proposed as an option by the North
Central CMA, which suggested in its submission that a general tariff on drainage be instituted
across the catchment to all property owners. Effectively a re‐institution of the former powers of
CMAs to raise such a tariff, the CMA argued that the Melbourne Water model of funding provided
the only effective funding model for drainage in the state. According to the North Central CMA
such a general tariff would provide a new level of accountability. The CMA stated:
If CMAs are given the ability to charge a tariff on all properties then they can be
held accountable for the level of service that they provide to the community
without compromising the health of the catchment and waterways they protect.353

Catchment management authorities were also clear that statewide standards were needed for
drainage management. The East Gippsland CMA stated that DSE should develop a code of
practice to ‘set appropriate minimum standards for operation, maintenance, off‐site impacts
(particularly water quality), administration and governance of drainage schemes.’ 354 The
Wimmera CMA stated that statewide standards were needed to enable streamlined decision
making on development requirements, and to minimise red tape.355 The Glenelg Hopkins CMA
regarded the engineering and management of drains as requiring statewide standards.356
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Wimmera Catchment Management Authority, submission no. 33, p. 8.
Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 35.
Corangamite Catchment Management Authority, submission no. 47, p. 5.
West Gippsland Catchment Management Authority, submission no. 38, p. 11.
North Central Catchment Management Authority, submission no. 39, p. 15. It should be noted that this was one of
four options presented by the Catchment Management Authority in its submission.
East Gippsland Catchment Management Authority, submission no. 62, p. 10.
Wimmera Catchment Management Authority, submission no. 33, p. 8.
It called for a new set of best practice guidelines to provide standards for the slope, shape, capacity, and outfall
design of drains, as well as standards for subsurface drainage, salinity and water quality management, wetland
protection, fencing, and vegetation buffers, see Glenelg Hopkins Catchment Management Authority, submission
no. 44, p. 38.
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CMAs were generally supportive of the need for drainage committees to be established for the
management of drainage schemes. However, the level of involvement suggested for CMAs in the
operation of such committees varied. The East Gippsland CMA regarded it as essential that legally
constituted ‘drainage groups’ of landowners be the local managers of drainage areas, with the
CMA providing an oversight role.357 The North East CMA stated:
North East Catchment Management Authority could coordinate a regional drainage
committee, comprising local government and landholder representatives to
provide a forum whereby all bodies could discuss drainage issues of mutual
interest. This would reduce some of the difficulties in delineating local
government, waterway management and private responsibilities and prevent
misunderstandings, as well as promote collaborative partnerships.358

The Glenelg Hopkins CMA stated that the Water Act does not currently provide a direction on the
structure and functions of drainage advisory committees in the manner previously provided for
by the repealed Drainage of Areas Act. The CMA recommends that such advisory committees be
established via a process of election by landholders, with the committee also comprising a
representative from local government or the CMA.359 The CMA further suggested that members
of the committee be elected for a three year term and be eligible for re‐election, and that such a
committee would be best established under section 19J of the CaLP Act. The advisory committee
would provide input to the CMA on the development of a management plan for the drainage
area, make recommendations on works to be carried out, provide advice of tariffs to be charged,
and assist in the coordination of the management plan. 360
The Glenelg Hopkins CMA also argued that the development of individual management plans for
each drainage area with an advisory committee was essential to the sound management of the
drainage area.361 The management plan should show the beneficiaries, and be underpinned by
science, which will provide the basis for showing who should pay what level of tariff, based on
impacts and benefits. The plan should also show the requirements of state or federal
environmental approvals that may need to be obtained, and list any threatened species in the
drainage area. This draft plan would then be approved by the CMA, and finally by the State
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East Gippsland Catchment Management Authority, submission no. 62, pp. 9–10.
North East Catchment Management Authority, submission no. 24, p. 19.
Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 33.
ibid.
The Catchment Management Authority proposed that the plan be developed with the following key steps. First,
the collection of all key data, historical information, existing plans, drawings, and reports and any existing land
survey. Following this process, the current information should be augmented and updated by a LiDAR and imagery
program to capture high resolution LiDAR data and aerial photography over the area. The committee would then
draft a management plan which would include: the topography of the area described, the details of drains with
their designs and current condition, the hydrology and hydraulics of the drainage area, a scoping of the priority
issues, the boundaries of the scheme and the property boundaries to be shown, a description of the management
arrangements and the committee structure, any potential environmental impacts of any proposed works, and any
recommended environment management, the proposed tariff or rating scheme, and the proposed works plan and
associated budgets. See Glenelg Hopkins Catchment Management Authority, submission no. 44, pp. 33–34.
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Government. This would thus streamline the approvals process for future works, removing the
need for further approvals to be obtained for works conducted under the plan.362
There was some disagreement amongst CMAs regarding the efficacy of the current legislative
framework for rural drainage. For example, the Wimmera CMA stated that in its view the
management of rural drainage was ‘relatively well facilitated within the Local Government
Act 1989 and the Water Act 1989’.363 The Goulburn Broken CMA, however, regarded the current
legislative regime as inadequate, with the process for the development of drainage schemes
provided for under the Water Act described as ‘cumbersome’, while the functions provided for an
‘Authority’, such as a CMA, under Part 10 Division 3 of the Water Act described by the CMA as
‘somewhat limited’.364
The Glenelg Hopkins CMA also sees the current legislative regime as defective. The CMA makes
the point, one which other stakeholders have repeated to this inquiry, that the current legislation
provides for councils or CMAs to manage rural drainage, but does not require them to do so.365
The CMA believes this situation stems from the repeal of the Drainage of Areas Act, and calls for
change to the current legislation. The Water Act should be amended, according to the CMA, to
make it clear who is in charge of rural drainage. The CMA argues that a new section needs to be
drafted specifically for the declaration of a rural drainage area, with provisions for the
management of community drainage schemes. This new section should cover such matters as:
the raising of tariffs, asset and enforcement powers, debt recovery powers, dispute resolution
powers, punitive powers for unapproved works, drainage areas on land titles, advisory committee
structure and functions, approvals processes and referral processes for drainage works.366
The issue of the regulation of drainage also attracted comment from some CMAs. The
Corangamite CMA argued that provisions that exist in some local planning schemes, as a schedule
to the Farming Zone (discussed in chapter two), which pertain to the requirement for a permit
where earthworks affect the flow of water, should be applied to all planning schemes in
Victoria.367 The North East CMA suggests that this earthworks planning provision should be
extended to specify earthworks in the drainage areas in its region.368
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Goulburn Broken Catchment Management Authority, submission no. 53, p. 7.
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The Glenelg Hopkins CMA argues for regulations to be broadened to apply to all drainage works
in the floodplain.369 The CMA states that currently the regulation of drainage only applies to works
on waterways that are designated.370 The CMA believes that all aspects of drainage should be
subject to a thorough regulatory regime, provided by legislation, planning schemes and by‐laws. It
also contends that drainage schemes currently not included in their waterway management
district, such as the Strathdownie drainage scheme and the Yatchaw drainage scheme, should be
included in their district so they can be appropriately regulated.371
Rural drains which are designated waterways require a works on waterway approval for works by
the respective CMA.372 However, in the case of West Gippsland CMA and the North East CMA, the
respective by‐laws have lapsed, given they automatically lapse after 10 years.373 For the North
East CMA, this means that it is no longer able to issue any approvals, notices or commence legal
proceedings under this by‐law. Furthermore, it means that drainage works in some parts of the
district can occur in an unregulated manner.374 Similarly, for the West Gippsland CMA, activities
such as clean out work are not currently covered.375
The Glenelg Hopkins CMA put forward three model options for the overall management of rural
drainage in Victoria.376 The first option would designate CMAs as the state’s managers, regulators
and administrators of rural drainage. The second option would hand all these responsibilities over
to local councils – in effect a return to the model that existed with the Drainage of Areas Act. The
third option would provide for both CMAs and local councils to jointly manage rural drainage,
with a clear division of roles. In addition, each option would have a different tariff or levy
collection process. Under option one, CMAs would create (and presumably collect) a tariff under
section 259 of the Water Act. Under the second option local councils would develop and
administer a special rate or charge under section 163 of the Local Government Act, with no input
from the CMA. In option three local councils would apply the same section of the Local
Government Act to levy a rate, but with input from the CMA in the development of the scheme.
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Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 36.
A waterway becomes a designated waterway when it is declared by the Catchment Management Authority. The
maps used to assign ‘designated’ status generally follow the State of Victoria Topographical Maps at 1:100,000
scale, meaning most constructed rural drains of significance have become designated waterways. If the
application proposes to remove vegetation from a channel, this can trigger other legislative restrictions and
permit requirements. e.g. for native vegetation removal. See Glenelg Hopkins Catchment Management Authority,
submission no. 44, p. 17.
Glenelg Hopkins Catchment Management Authority, submission no. 44, p. 36. When the Glenelg Hopkins
Catchment Management Authority first declared its Waterway Management District in 1998 the Strathdownie and
Yatchaw drainage areas were excluded. According to the Catchment Management Authority, landholders in these
areas believed that the CMA would not allow them to continue to maintain the drains as they had been, and
requested a Ministerial exemption from the CMA’s district. These two areas are not subject to any waterway
regulation under the Catchment Management Authority’s Water Act powers. See Glenelg Hopkins Catchment
Management Authority, submission no. 44, p. 17.
West Gippsland Catchment Management Authority, submission no. 38, p. 6.
ibid., North East Catchment Management Authority, submission no. 24, p. 10.
North East Catchment Management Authority, submission no. 24, p. 10.
West Gippsland Catchment Management Authority, submission no. 38, p. 6.
Glenelg Hopkins Catchment Management Authority, submission no. 44, pp. 27–30.
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The Glenelg Hopkins CMA expressed its preference for option one, but also concluded that option
three was also feasible. The CMA believes that regardless of which model is employed, there
needs to be a cost benefit analysis of rural drainage systems across each region, a view that was
mirrored by other CMAs.377 In addition, the CMA believes that there is a need for the prioritisation
of drainage areas within each region. Those systems with the most urgent issues, and which
possess active landowners and local knowledge and significant data should be given priority.378

7.2.3

Local councils

Nearly all local councils who provided evidence to the inquiry were of the view that the
appropriate lead agencies for the management and responsibility for rural drainage in their areas,
and across the state, should be the catchment management authorities. The Shire of Campaspe
saw itself as having limited responsibility for rural drainage, with responsibility in rural areas
confined to land owned by council, including road reserves.379
The South Gippsland Shire Council sees CMAs as the responsible authorities for the management
and maintenance of waterways.380 It has held discussions with the West Gippsland CMA regarding
the management of the Corner Inlet Drainage Area, a matter which was raised by several
stakeholders to the inquiry. According to the council, if the CMA is confirmed as the responsible
authority for this scheme, then the council is willing to assist in the transition to a new model of
management, and the possible introduction of a special charge scheme.
The Northern Grampians Shire Council stressed that the Local Government Act provides only for
council responsibility for public drains, but not for drains vested with any other public body, or
private drains.381 For this local council, the Water Act indicates that it is the CMAs who have the
major role in regional drainage.382 The East Gippsland Shire Council believes that the Ministerial
Statement of Obligations for CMAs, issued under the Water Act, makes it abundantly clear that
CMAs are the responsible bodies for rural drainage operation and upkeep.383 Warrnambool City
Council believes that the Glenelg Hopkins CMA is ‘best placed to be the lead agency to manage
rural drainage areas’.384 The City of Casey states that the Water Act makes Melbourne Water and
the catchment management authorities the relevant authorities. This council wants those bodies
to consult with the community to ‘develop and document rural drainage service levels that the
community is willing to pay for’.385

377
378
379
380
381
382
383
384

385

102

ibid., p. 25.
ibid., p. 39.
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One council had a view at variance to the others – the Central Goldfields Shire stated that in their
view the Water Act should be amended to give local councils more responsibility with respect to
flood protection and drainage.386 This council believes that the role of CMAs ‘should revert to
environmental management issues which is their strength’.387
In general, councils who provided evidence to the inquiry were in support of a funding model for
rural drainage based on the ‘beneficiary pays’ model. The East Gippsland Shire Council stated that
farmers in their region have indicated their willingness to pay an appropriate share of the costs
necessary to ensure ‘the continuing effective operation of the drainage schemes that benefit
their operations.’388 The Northern Grampians Shire Council points out that CMAs, while made
responsible under the Water Act for rural drainage, have limited funding to perform this function,
a view echoed in many other submissions to the inquiry.389 The South Gippsland Shire Council
makes a distinction between a beneficiary pays model, and a ‘council pays’ model. The council
sees the former model as an effective one, while viewing the latter as imposing a significant and
inequitable strain on councils and ratepayers.390
The Warrnambool City Council supports the beneficiary pays model. They see a drainage area
tariff or special rate being raised to fund activities to be collected either by the CMA or council.391
They propose that there are two options for the administration of drainage area funding;
administration by CMAs with a drainage tariff raised under section 259 of the Water Act, or
administration by councils with a special rate or charge raised under section 163 of the Local
Government Act.392 The council states that either option is acceptable to them, but that the
second option is a proven method (under the former Drainage Areas Act) and that it would likely
be ‘more politically acceptable to landowners to pay rates to local government rather than
CMAs’.393 This council was also firmly of the view that the State Government had a role in assisting
with the funding of rural drainage, particularly in relation to planning and regulatory functions
that don’t directly benefit farmers, and for data collection, investigations and for the initiation of
schemes and management plans.394
The issue of the need for statewide technical standards for rural drains is not generally discussed
in local council evidence, although the Shire of Campaspe does state that legislation should
require that any drainage scheme be compiled on technical standards along with a maintenance
regime.395 However, on the issue of community involvement there was universal agreement
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Central Goldfields Shire, submission no. 46, p. 4.
ibid.
East Gippsland Shire Council, submission no. 34, p. 9. This council placed the cost recovery aspect of rural drainage
schemes within the framework of the Department of Treasury and Finance’s Cost Recovery Guidelines (2010),
which, according to the council, enable the Catchment Management Authoritys to ‘provide drainage system
management and maintenance services on a fee for service/beneficiary pays basis.’ See East Gippsland Shire
Council, submission no. 34, p. 9.
Northern Grampians Shire Council, submission no. 59, p. 31.
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Warrnambool City Council, submission no. 43, p. 11.
ibid.
ibid.
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amongst local councils that it was crucial to the success of any drainage scheme. Some councils
were in favour of the need for drainage committees comprising local landholders, while others
stressed the necessity for extensive consultation between the responsible authority and
landholders, particularly where the regime for rural drainage would undergo significant change.396
Few councils addressed the need for management plans for individual drainage schemes or
systems. The Moyne Shire Council provided an overview of what it considered key measures in
the administration of a scheme or drainage area,397 while the Warrnambool City Council explicitly
mentions the need for a management plan for a drainage area in its description of preferred
options.398
Councils were divided on the question of whether the relevant legislation needed amendment. In
evidence to the inquiry, some local councils made few references to the key legislation, other
than to state that in their view the Water Act clearly provided for CMAs to be the responsible
authority for rural drainage. Other councils were of the view that the clarification of roles and
responsibilities could be achieved through a clarified and new policy framework for rural
drainage. For the Moyne Shire Council there was no question that the Water Act, the Local
Government Act, and the CaLP Act, needed to be reviewed to clarify responsibilities for the
maintenance of rural drainage areas.399 As mentioned above, the Central Goldfields Shire believes
the Water Act needs amending to enhance the council role with respect to flood and drainage
management.400
The Cardinia Shire Council did not express dissatisfaction with the legislative regime, but did
express frustration at the cumbersome and lengthy process involved in gaining environmental
approvals.401 The Baw Baw Shire Council expressed concerns at how waterways are designated (or
not designated) under the Water Act, and how this process is confusing for stakeholders. It called
for the waterway network to be re‐classified based on its primary or intended function.402 The
Warrnambool City Council state that the Water Act provides CMAs with no clear mandate ‘to take
charge of rural drainage systems.’403 The council also points out that the Local Government Act
makes no specific reference to rural drainage.
The broader question of the regulatory framework for rural drainage was not one that many
councils addressed in depth. However, the Warrnambool City Council did state that this issue was
particularly pertinent in its area in relation to peri‐urban drains and urban drains. While some of
these matters lay outside the terms of reference, it was clear that the council believes that a
review of the planning provisions around drainage would be beneficial.404 This council also
provided the Committee with a preferred concept for agency roles and responsibilities for rural

396

397
398
399
400
401
402
403
404

104

See Warrnambool City Council, submission no. 43, p. 10; Cardinia Shire Council, submission no. 51; Moyne Shire
Council, submission no. 22, p. 5; East Gippsland Shire Council, submission no. 34, p. 10.
Moyne Shire Council, submission no. 22, p. 5.
Warrnambool City Council, submission no. 43, p. 11.
Moyne Shire Council, submission no. 22, p. 4.
Central Goldfields Shire, submission no. 46, p. 4.
Cardinia Shire Council, submission no. 51, p. 4.
Baw Baw Shire Council, submission no. 8, p. 10.
Warrnambool City Council, submission no. 43, p. 3.
ibid., pp. 12–13.

CHAPTER SEVEN | FUTURE ARRANGEMENTS FOR RURAL DRAINAGE MANAGEMENT

drainage areas. Under this model, the Glenelg Hopkins CMA would have roles and responsibilities
that include being the lead agency to manage rural drainage.405
The council saw its roles and responsibilities as follows: the hand over to the CMA of historic data;
assisting with the inception of the drainage area by providing landowner contact details; a
possible administrative role in the collection a special rate (under the Local Government Act, as
mentioned above); and, possible involvement in the drainage area advisory committee.406 For the
Warrnambool City Council funding for rural drainage would have three principal sources; the
State Government, council rates, and a drainage area tariff or special rate.

7.2.4

Environment groups

Chapter five provided an overview of some of the views of environment group stakeholders on
the environmental management of rural drainage. The views of the Commissioner for
Environmental Sustainability on the future management of rural drainage bear repeating. The
Commissioner argued that drainage areas need to be reviewed on a case by case basis within
each catchment, and further, that the management of rural water should start with ‘sound water
management science’.407 The Commissioner also stated that there was a need for greater clarity in
the regulatory framework to provide certainty for landholders, and to promote efficiency and
reduce conflict. The Commissioner supported rural drainage maintenance on private and public
land provided that it has local community support, and that the government’s role is to
coordinate, but not subsidise maintenance, which should be subject to the beneficiary pays
approach.408 The Commissioner also states that drainage maintenance should not further degrade
environmental values, and should show a demonstrable public benefit that cannot be provided by
the market. CMAs could be empowered to collect special levies from those benefiting from the
drainage system.409
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also saw a possible administrative role for the Catchment Management Authority in collecting a drainage tariff,
were the Catchment Management Authority to be made the agency responsible for this, under section 259 of the
Water Act, as mentioned above.
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7.2.5

Department of Sustainability and Environment

The Department of Sustainability and Environment (DSE) outlined the key issues facing rural
drainage and also provided the inquiry with an outline of future management arrangements for
rural drainage. 410 In its submission DSE stressed that the present general arrangement
represented ‘a mixed model’, with a split in responsibilities between CMAs and local councils.411
Some of the matters raised by DSE have already been dealt with in earlier chapters. In particular,
the Committee recommended in chapter three that both statewide and regional strategies for
rural drainage be developed by, respectively, the State Government and catchment management
authorities (see Recommendations 3.1 and 3.2).
In their submission DSE stated that the future management of rural drainage should be based on
the following principles. The State Government would be responsible for:


the legislation and statewide policies required to enable the provision of rural drainage
services;



governance of government entities providing drainage services; and



investment where state benefits exceed costs.

For DSE, catchment management authorities would have responsibility for:


regulating the environmental impacts of schemes on waterways and flooding with DSE;



identifying rural drainage needs and priorities within their regional catchment management
strategies; and



providing rural drainage services where drainage fees and charges are collected and where
the management responsibility is vested in the CMA.

The EPA would continue to be responsible for regulating water quality impacts. Local government
would be responsible for the following:


facilitating and supporting local rural drainage schemes consistent with local priorities;



funding drainage works consistent with community priorities and willingness to pay; and



having regard to rural drainage issues when undertaking their planning functions.412

The DSE describe responsible bodies (which they call ‘entities’) providing rural drainage services
at the local level as being responsible for: determining service standards and operating standards
with customers consistent with willingness to pay; dispute resolution; operating, maintaining and
refurbishing the infrastructure required to provide the agreed service standards; ensuring the
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scheme complies with regulatory requirements; and, reporting to their customers on the
performance of the scheme.
Customers of schemes would be responsible for meeting their share of the costs and complying
with the scheme’s operating standards.413 At the Melbourne public hearing, Mr John Riddiford
explained DSE’s position further:
The key components of our submission are that drainage is a service and it needs
to be appropriately regulated with beneficiaries paying for the service. While
communities serviced by drains benefit, costs may be transferred downstream
where the drainage water is discharged.414

The Department of Sustainability and Environment were also very clear about how they saw the
role of local councils:
Another key element is that councils are responsible for public drains. Section 198
of the Local Government Act 1989 clearly spells that out. Councils are responsible
for drains along roads and are responsible for drains in the main, except where the
drains have been vested in other organisations.415

For the DSE it is important for councils to outline their policy for new drainage works and
schemes including indicative levels and standards of service.416
As previously stated in chapter three, in relation to legislation, DSE are of the view that it is policy
that needs clarification and not legislation. However, at the public hearing Mr Riddiford expanded
on DSE’s position as follows:
In terms of legislation, DSE proposes that mechanisms currently exist to manage
drainage; however, DSE has not analysed all aspects of legislation. It is important to
get the policy position right and then make legislative amendments. If we can
summarise the policy position, it is that there are actually powers within the
current legislation that allow beneficiaries to undertake maintenance of drainage.
There are responsibilities for CMAs, local government and State Government from
a policy framework position, but we need to clarify those sorts of things. It is
important to have a strong emphasis on and a strong tenet of the beneficiary
paying for those schemes and where new schemes are proposed that a cost
benefit analysis be applied to those.417
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The Department of Sustainability and Environment are supportive of streamlining the permit
system for works for maintenance of drainage schemes without undue environmental impacts.
The department also supports the collection of levies, where relevant, through a simplified
system using local government as the collection agency (via the rate notice). 418
On small‐scale drainage systems that do not involve environmental consequences, DSE would
encourage community groups to develop a local committee, and institute their own informal
arrangements for cost sharing and maintenance – such maintenance works may be undertaken
through the permit process on their own application, or alternatively, such committees could turn
to local government to provide administrative assistance.419
For individual formal drainage schemes, the department supports the development of a
management plan for the scheme. This document would be the product of negotiations between
the responsible agency, landholders, and regulatory agencies. Such a plan could contain the
following elements: The status of the rural drainage scheme in question; the objectives for the
drainage scheme; the key rural drainage issues to be addressed for this particular scheme; clear
specification of levels of service standards; clear specification of the tariff that would apply to
which beneficiaries; clear description of how beneficiaries are identified; definition of where
drains are proposed or upgrades are proposed; the implementation, upgrade and/or operational
costs; the cost recovery arrangements, the basis and feasibility of proceeding with the planned
actions, and the accountability for the scheme; and priorities and targets in terms of rural
drainage activities and timeframes.420
The Department of Sustainability and Environment also state that planning policies and controls
may need amendments to ensure they align with any new policy objectives. This may involve
changes at the broad policy level with the Victoria Planning Provisions, or at the more immediate
local level in relation planning permit triggers and conditions. 421
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7.3

Future management arrangements for rural drainage

In assessing the evidence presented to this inquiry, the Committee has arrived at the following
conclusions in relation to the future management of rural drainage in Victoria.

7.3.1

Leadership and lead agencies

The State Government is responsible for legislation and policies that enable the provision of rural
drainage services, the governance of government authorities providing such services, and
investment in rural drainage infrastructure which shows a demonstrable state benefit. It provides
leadership for the state on all statewide matters pertaining to rural drainage. The State
Government’s Department of Sustainability and Environment is the lead agency in the state for
the development, oversight and management of statewide rural drainage strategy. This is
reflected in the Committee’s recommendation in chapter three (Recommendation 3.1) that the
State Government develop a Victorian Rural Drainage Strategy (VRDS), a high level policy
document that will define rural drainage and its objectives.
Under DSE, the state’s catchment management authorities are the lead agencies for rural
drainage strategy in each of the CMAs’ regions. This is reflected in the Committee’s
recommendation in chapter three (Recommendation 3.2) that the catchment management
authorities each develop a Regional Drainage Strategy (RDS) for their CMA region, which defines
local rural drainage and its objectives. The Committee is of the view that CMAs should be both
enabled and obliged to perform this role, and provided with a suitable funding base to perform
their drainage functions. Recommendation 3.2 also stated that CMAs’ regional strategies would
involve identifying drainage systems and assets in the region, providing a management
framework including roles and responsibilities for CMAs, councils and local drainage committees,
and the cost sharing and funding arrangements for drainage systems based on beneficiary pays
principles.
In order that there is clarity and certainty for all stakeholders on this lead agency arrangement,
the DSE’s Victorian Rural Drainage Strategy will clearly identify the state’s catchment
management authorities as the lead agencies for rural drainage strategy in each of their regions.
Accordingly, the Committee recommends:

RECOMMENDATION 7.1
That the Victorian Rural Drainage Strategy (VRDS) clearly identifies the state’s catchment
management authorities as the lead agencies for rural drainage strategy in each of their
regions.

The leadership position and lead agency roles for state drainage strategy and rural drainage
strategy provided by, respectively, the DSE and the CMAs, will not diminish the key role played by
local councils in the management of public drains in their municipalities. Indeed, the Committee
sees no compelling reason why this role of local councils should change. Local councils will
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continue to be responsible, as identified under section 198 of the Local Government Act for all
public drains not vested in another council, the Minister or other public body. This matter should
also be clearly articulated in the Victorian Rural Drainage Strategy, in order that there is no
confusion over responsibilities for rural drainage, across the state.
Accordingly, the Committee recommends:

RECOMMENDATION 7.2
That the Victorian Rural Drainage Strategy (VRDS) will confirm that local councils will continue
to be responsible, as identified under section 198 of the Local Government Act 1989 (Vic), for all
public drains not vested in another council, the Minister or other public body.

The Melbourne Water Corporation occupies a unique position in the Victorian drainage
landscape. Under the Water Act Melbourne Water has the authority to manage waterways,
regional drainage and floodplain management services for the Port Phillip and Westernport
region. While a significant portion of the catchment is highly urbanised, important areas contain
agricultural activities, dependent on rural drainage services.
While the Committee has heard concerns from local landholders in the Koo Wee Rup area
concerning Melbourne Water’s performance, the Committee does not believe these issues are
insurmountable. This is reflected in chapter five where the Committee recommended
(Recommendation 5.3) that Melbourne Water would (in situations like those prevailing in the Koo
Wee Rup Longwarry Flood Protection District) collaborate with state and federal governments,
and other authorities, to arrive at long‐term solutions.
The Committee believes that in order to provide clarity to all stakeholders the Victorian Rural
Drainage Strategy should clearly state that the Melbourne Water Corporation provides
management of the Port Phillip and Westernport region’s waterways, regional drains and
floodplain services as provided for under the Water Act.
Accordingly, the Committee recommends:

RECOMMENDATION 7.3
That the Victorian Rural Drainage Strategy (VRDS) will state that the Melbourne Water
Corporation provides management of the Port Phillip and Westernport region’s waterways,
regional drains and floodplain services as provided for under the Water Act 1989 (Vic).
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7.3.2

Rural drainage groups and drainage schemes

The evidence presented to this inquiry has shown that the Victorian rural drainage landscape has
had, and continues to have, many different forms of drainage groups and types that have been
organised at the local level. These range from informal groupings of small numbers of local
farming neighbours, whose activities are generally confined to private land, to much larger
formalised drainage schemes, that have been gazetted under various Acts and at various times,
and involving often significant numbers of participating landholders. These latter schemes are
often ones that involve drainage systems that intersect with, and use, public land.
The Committee is keen to preserve a level of flexibility in the management of rural drainage at
the local level within each catchment region, allowing local communities to be the drivers of
change, while at the same time ensuring that the regulations that pertain to rural drainage are
uniformly applied. The Committee is equally keen to see a model for the management of rural
drainage applied that ends the ‘buck passing’ between authorities that has been routinely
criticised throughout this inquiry as a source of great frustration to key stakeholders. This was
reflected in chapter four where the Committee recommended (Recommendation 4.1) that the
State Government will ensure that a responsible authority is appointed to provide management
and support in collaboration with local community groups for all declared rural drainage schemes.
The appointment of a responsible authority for each declared drainage scheme is a critical
element in improving rural drainage management. However, it is only one element, in a suite of
changes that are needed to bring about effective drainage management and maintenance. At this
point two key further elements should be mentioned; first, the necessity for a sound funding base
for drainage activities, and second, the importance of local community involvement for the
successful operation of any drainage grouping or scheme.

Small‐scale drainage groups
In relation to small‐scale drainage systems in which only a few landowners receive the benefits,
the Committee is of the view that such groupings will often best be served by an informal
management group or committee that can manage its own affairs, including arrangements for
cost sharing and maintenance. Such local small‐scale, self‐managing groups of farmers have
existed in Victoria for well over a hundred years and the Committee sees no compelling reason
that they require a legislative basis for their existence. Many of these systems are located solely
on private land, and involve just a handful of neighbours.
However, it is important that the drainage systems of this type have minimal or no environmental
impacts, or significant impacts on landholders downstream. Such groups may wish to turn to their
local CMA for advice, or enlist the assistance of council for some limited administrative support.
Both agencies should be willing to provide such assistance. In addition, where any works are
planned by such groups to be carried out in the floodplain, the normal local planning scheme
processes will continue to apply, as will any relevant CMA by‐law.
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In chapter four the Committee recommended (Recommendation 4.3) that when local landholders
have their own drainage committee the local council should investigate whether a formal
drainage committee should be established under section 86 of the Local Government Act. By the
same token, there is nothing to prevent a small‐scale drainage group from approaching the local
council to discuss having such a committee formed in this manner, if they elect to do so. Drainage
committees are discussed further below.
Accordingly, the Committee recommends:

RECOMMENDATION 7.4
In relation to small‐scale drainage systems in which only a few landowners receive the benefits,
such groupings can continue to form an informal management group or committee that can
manage its own affairs, including arrangements for cost sharing and maintenance, provided that
drainage systems of this type have no significant environmental impacts, and minimal impacts
on landholders downstream. Any maintenance works planned by such groups to be carried out
in the floodplain, will be subject to the local planning scheme permit process, and any relevant
catchment management authority by‐law.
Such small‐scale drainage systems will also be identified in the local catchment management
authority’s Regional Drainage Strategy.

Larger‐scale drainage groups and drainage schemes
In contrast to the small‐scale drainage systems discussed above, for larger scale drainage systems
the state requires a new approach. Such drainage systems will typically involve a multitude of
beneficiaries, will frequently occupy a significant area of the farming landscape, and directly use,
drain into, or have modified, public waterways. Drainage systems of this type have been part of
the Victorian landscape for decades – indeed, as chapter two showed, many have their origins in
the late 19th century. Many generations of farmers have received the benefits of these drainage
systems, not only in terms of the increased value of their land that such systems entail, but in an
increased capacity for farming activity and productivity. At the same time, those farming
communities have shared the management and the maintenance costs of these systems, under
the auspices of the old Drainage Areas Act and the repealed River Improvement Act 1958 (Vic),
both described in chapter two. This section thus deals with existing drainage systems.
The Committee believes that where such large scale drainage systems, with multiple
beneficiaries, can be shown to possess a continuing viability they should remain as an important
part of the Victorian farming landscape. The Committee is not of the view that the ‘clock’ can be
turned back to what, at least some in the community, may regard as the halcyon days of the
Drainage Areas Act. The Victorian land management system now includes environment law and
environment values, as well as a system of state and local planning schemes and by‐laws, all of
which impinge upon activities conducted in the floodplain, and which were unheard of at the
time the old legislative regime for rural drainage was conceived.
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Nevertheless, the Committee believes that local communities should be given every opportunity
to demonstrate the viability of their local drainage systems, and their capacity to either self‐
manage such systems with limited agency support, or engage in partnership arrangements with
an appointed responsible authority. The Committee is also of the view that all large scale
drainage systems, which demonstrate continuing viability, should be underpinned by legislation.
From a landholder perspective, the following three pre‐conditions will need to be demonstrated
in order for a large scale drainage system to be considered viable:


the drainage system has the support of a majority of landholders within the drainage area;



the landholders within the drainage area are willing to pay for the maintenance of the system
on the basis of beneficiary pays; and



the landholders are willing to participate in a local drainage management committee, the
work of which will be supported either, with limited agency support, or, with the full support
of an appointed responsible authority, dependent upon the model chosen by the local
community.

Accordingly, the Committee recommends:

RECOMMENDATION 7.5
That the Victorian Rural Drainage Strategy (VRDS) will state that the following pre‐conditions
will need to be demonstrated in order for a large‐scale drainage system to be considered
potentially viable:


the drainage system has the support of a majority of landholders within the drainage
area;



the landholders within current drainage areas will contribute to the maintenance of the
system on the basis of beneficiary pays; and



local landholders will make up a majority of a local drainage management committee.

These statements will also be reflected in the catchment management authorities’ Regional
Drainage Strategies.

Under both the old Drainage Areas Act and the current Water Act, for a drainage area or drainage
scheme to be declared, an investigation needed to take place to establish the soundness of the
proposal, as discussed in chapter two. In modern terms, this means, in addition to any
hydrological studies, an evaluation of environmental impacts, and an assessment of all potential
upstream and downstream impacts; matters which have been covered in chapters five and six.
Chapter five contained a recommendation (Recommendation 5.1) that the State Government
adequately fund catchment management authorities in the monitoring and managing of
environmental impacts of rural drainage, while chapter six contained the recommendation
(Recommendation 6.1) that catchment management authorities are to develop their regional
strategies taking into account the upstream and downstream impacts of rural drainage on other
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landholders. This recommendation also called for these impacts to be the subject of local
management plans for specific drainage areas.
The viability of a large scale drainage system therefore also needs to be assessed in relation to the
following criteria:


that the drainage system does not further degrade any environmental values present in the
system;



that the upstream and downstream impacts of the system will not be exacerbated; and



that the relevant hydrological and other scientific studies have been undertaken to ensure
the future sustainability of the system.

Accordingly, the Committee recommends:

RECOMMENDATION 7.6
That the Victorian Rural Drainage Strategy (VRDS) will state that the viability of a large scale
drainage system needs to be assessed in relation to the following criteria:


that the drainage system does not significantly degrade environmental values present in
the system;



that the upstream and downstream impacts of the system will not be significantly
exacerbated; and



that the relevant hydrological and other scientific studies have been undertaken to
ensure the future sustainability of the system.

These statements will also be reflected in the catchment management authorities’ Regional
Drainage Strategies.

7.3.3

Responsible authorities

As the recommended lead agency for rural drainage strategy in each of their catchment regions,
catchment management authorities are in many ways the logical bodies to be appointed as the
responsible authority for an individual large scale drainage area or scheme. However, the
Committee is cognisant of the fact, which was underlined in the submission from DSE, that the
current management model in Victoria is a ‘mixed model’, and does involve the flexibility to
appoint various agencies to this role.
From the evidence received, the Committee is of the view that local drainage area communities
that wish to form a partnership arrangement with a responsible authority for the management of
their drainage area, will, in all likelihood, most commonly elect to do so with their local CMA.
However, for a variety of reasons, including historical associations, some local community
drainage groups may prefer to partner with their local council. This latter option will, however, be
dependent on the agreement of the local council itself. While local councils have responsibilities
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for public drains, they are not waterway and rural drainage specialists, which is the province of
the CMAs.
This model will also allow for a partnership with a water corporation, however, the Committee
believes that the only such corporation capable of effectively managing this role is Melbourne
Water.
Any agency or body appointed to be a responsible authority for a rural drainage scheme declared
under the Water Act will have the following functions to perform:


local community consultation, investigations and data collection;



providing assistance with the inception and coordination of the local drainage management
committee, and providing a member to the committee;



assistance with the preparation of the drainage area management plan;



determining service and operating standards with landholders consistent with a fee for
service model;



where appropriate, operating, maintaining and refurbishing the infrastructure required to
provide the agreed service standards;



ensuring the scheme complies with all regulatory requirements; and



reporting to landholders on the performance of the drainage scheme.

These functions need to be articulated in each of the catchment management authorities’
regional strategies, so that all stakeholders and agencies are aware of the responsibilities involved
in the role of an appointed responsible authority to a local rural drainage scheme.
Accordingly the Committee recommends:

RECOMMENDATION 7.7
That both the Victorian Rural Drainage Strategy (VRDS) and the Regional Drainage Strategies
of catchment management authorities will state that the role of an appointed responsible
authority to a local rural drainage scheme, declared under the Water Act 1989 (Vic), will
encompass the following functions:


local community consultation, investigations and data collection;



provide assistance with the inception and coordination of the local drainage
management committee, and provide a member to the committee;



assist with the preparation of the drainage area management plan;



determine service and operating standards with landholders consistent with a fee for
service model;



where appropriate, operate, maintain and refurbish the infrastructure required to
provide the agreed service standards;



ensure the scheme complies with all regulatory requirements; and



report to landholders on the performance of the drainage scheme.
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As mentioned above the Committee supports flexibility for local communities in determining the
model which best suits their needs and circumstances. Some large‐scale drainage groups may
elect to manage their drainage system with limited agency support. Such arrangements could be
made with local councils under section 86 of the Local Government Act, with CMAs under section
19J of the CaLP Act, or with a water corporation under section 122c of the Water Act, as outlined
in chapter four. To reiterate, the Committee is of the view that all large scale drainage systems
require some form of legislative underpinning.
Whether supported by an appointed responsible agency, or with limited agency support, all large
scale drainage systems will need to fulfil the requirements to be considered a viable continuing
system, as outlined in Recommendation 7.5 and Recommendation 7.6 above. In addition, all large
scale drainage systems will be subject to the uniform regulatory regime that applies to rural
drainage works.
The services provided by an appointed responsible authority for a declared rural drainage scheme
under the Water Act, as outlined in Recommendation 7.7 above, will not be available to groups
that elect for a limited agency support model. The appointment of responsible authorities for
individual rural drainage schemes will be the subject of an amendment to the Water Act, as
discussed below.

7.3.4

Drainage management committees

As the evidence to this inquiry shows, there is widespread support for the existence of local
community drainage committees, whose principal role is to provide local knowledge, expertise,
advice and some management functions for the drainage area. In chapter four the Committee
supported the principle of local drainage committees and recommended their appointment (see
Recommendations 4.2 and 4.3).
The Committee is of the view that all large scale drainage groups or schemes require a formally
constituted local drainage management committee. Such committees provide a vehicle for the
management of the drainage area or scheme, a forum for local landholder involvement in the
affairs of their drainage area, and an opportunity for landholders and agencies to come together
to discuss key issues, such as tariffs and maintenance schedules.
The Committee believes that landholder membership in such committees will best be served by a
model of election, to be conducted with the assistance of the local agency. Members of
committees should be elected for terms of three years, with the potential for re‐election for a
further term of three years.
The number of members on the committee should reflect local needs, and the scale of the
drainage area, and the numbers of landholders in the area. However, a committee should have
no less than five such community members, to a maximum of nine members. Each committee
must also have a representative from the local responsible authority or supporting agency.
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The functions of such committees will vary from drainage area to drainage area. However, the
core functions of such drainage committees are as follows:


to act as a forum for the discussion of key issues confronting the drainage area or scheme;



assisting in the development of a management plan, including schedule of works, for the
drainage area or scheme;



providing advice on tariffs to be charged, and where necessary in what proportion across the
drainage area; and



assisting in the coordination of the management plan.

With respect to large scale drainage groups which elect to have a limited agency support model
for their drainage area, the role of the local agency in such drainage committees will be largely
one of administrative assistance.
In light of the above the Committee therefore recommends:

RECOMMENDATION 7.8
That the Victorian Rural Drainage Strategy (VRDS) and the Regional Drainage Strategies of
catchment management authorities will state that all large scale drainage groups or schemes
require a formally constituted local drainage management committee.
The membership of such committees will be comprised of local landholders from the
drainage area, with a minimum of five and a maximum of nine local members, and a
representative of the local supporting agency or appointed responsible authority.
Landholder members of such committees will be subject to election, for a period of three
years, with the potential for re‐election for a further term of three years. The core functions
of such committees will be:


to act as a forum for the discussion of key issues confronting the drainage area or
scheme;



assisting in the development of a management plan, including schedule of works, for the
drainage area or scheme;



providing advice on tariffs to be charged, and where necessary in what proportion across
the drainage area; and



assisting in the coordination of the management plan.

The membership requirements and provisions and core functions of drainage management
committees will be articulated in a new provision of the Water Act 1989 (Vic).
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7.3.5

Funding model

The Committee has received widespread support for a funding model to support rural drainage
management and maintenance based on the model of beneficiary pays. This model has a long
history in the development and implementation of rural drainage schemes in Victoria, and the
Committee sees no compelling reason for it to be replaced by another model. The Committee
does not support the cross‐subsidisation of rural drainage area works by all the rate payers in a
given municipality – rates are already utilised by local councils to fund the public drain network.
In the case of Melbourne Water, the Committee supports the retention of its current
arrangements.
However, the Committee has also made it clear that the funding of rural drainage across the state
should not be solely confined to the capacities of local landholders and local agencies. At
Recommendation 5.1 the Committee stated that catchment management authorities be
adequately funded by the State Government to perform their functions as the regional managers
of rural drainage, in particular in their role in monitoring and managing environmental impacts.
The Committee also stated above that in enabling and obliging CMAs to perform their regional
drainage role, they will need to be provided with a suitable funding base to perform these
functions. The cost of the role of an appointed responsible authority to a drainage scheme, in
most cases the local CMA, may not be entirely defrayed by a local levy, the object of which should
be the funding of maintenance works. The Department of Sustainability and Environment will
need to monitor the performance of responsible authorities providing support to drainage
management committees for drainage schemes, to ensure that the agency is sufficiently funded
to perform its role.
In addition, in its investigations the Committee has become aware of a variety of situations in the
state where the physical status of local drainage systems is poor, to say the least. A combination
of the long drought, and lack of maintenance work over the last decade has left a legacy of poorly
managed drains, some of which require serious remediation in order to provide any kind of
reliable or useful service. The Committee believes that in this context the State Government will
need to consider providing some initial injection of funding for capital works, to bring prioritised
rural drains up to a functioning standard.
The simplest and least controversial method for the raising of a special levy for each rural
drainage area or scheme is to have the levy raised and collected by the local council as a special
charge under section 163 of the Local Government Act, via the rate notice. Where the local
council is not the responsible authority or supporting agency for the scheme or area, then it will
need to take the advice of the responsible agency.
The setting of the levy amount, including any proportionate payments based on relative benefits
received, should be a matter for the local drainage management committee to determine, taking
advice from the agency involved.
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In a situation in which a proportionate levy cannot be agreed upon, the drainage committee will
need to impose a flat rate. However, the principle behind the raising of the levy should be that it
is fair, equitable, transparent and set at a sufficient level so as to achieve the objectives of the
drainage area’s management plan, including annual maintenance works.
Accordingly, the Committee recommends:

RECOMMENDATION 7.9
The funding model to support rural drainage management and maintenance will be based on
the model of beneficiary pays.
The setting of the levy amount, including any proportionate payments based on relative
benefits received, will be a matter for the local drainage management committee to
determine, taking advice from the relevant agencies involved.
The levy will be raised in a manner that is fair, equitable, transparent and set at a sufficient
level so as to achieve the objectives of the drainage area’s management plan.
The levy for each rural drainage area or scheme will be raised and collected by the local
council as a special charge under section 163 of the Local Government Act 1989 (Vic), via the
annual rate notice.
In the case of Melbourne Water, the Committee supports the retention of its current funding
arrangements.
This funding model will be stated in the Victorian Rural Drainage Strategy (VRDS) and the
Regional Drainage Strategies of catchment management authorities.

In relation to capital works expenditure the Committee recommends:

RECOMMENDATION 7.10
That the State Government give consideration to providing some initial injection of funding
for capital works for rural drainage, to bring prioritised rural drains up to a functioning
standard.
Only those drainage systems which are declared drainage schemes under the Water Act 1989
(Vic), with a drainage management committee, drainage management plan, and appointed
responsible authority should be considered for such funding.
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7.3.6

Drainage area management plans

One of the key tasks of the drainage management committee will be the development of a
management plan for the drainage area, a matter well supported by stakeholders. The details of
these plans will vary from one drainage area to another, and according to the needs of the local
community and the drainage system. The plan would be the product of a collaboration between
the agency and landholders, and will be informed by advice received from any relevant regulatory
agencies. A management plan for a formally declared drainage scheme will need to include the
following items:


a description of the drainage area, including the boundaries of the scheme and the individual
property boundaries within the scheme;



the objectives and priority issues for the drainage scheme;



the details of the drains with their designs and current condition, including the hydrology and
hydraulics of the drainage area where available;



a description of the management arrangements and the drainage committee structure;



all the beneficiaries identified, with the proposed tariff or rating scheme, how the tariff is to
be applied, and on what basis;



clear specification of levels of service standards, including a schedule of intended works,
upgrades, their estimated costs, and cost recovery arrangements; and



any regulatory requirements, including state or federal environmental approvals that may
need to be obtained.

In chapter five the Committee recommended (Recommendation 5.2) that for all declared
drainage schemes with known environmental values an environmental sub‐plan would need to be
developed as part of the scheme’s management plan.
Once the plan has been adopted, and approved by the relevant agencies, it will provide the
template for all future works on the drainage scheme. It will thus be of great advantage to
landholders in the drainage area, providing a streamlined approvals process which will, in most
cases, remove the need for further approvals to be obtained for works conducted under the plan.
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The Committee therefore recommends:

RECOMMENDATION 7.11
That the drainage management committee will develop a management plan for each large
scale drainage area.
For a formally declared drainage scheme under the Water Act 1989 (Vic) the plan will need to
include the following items:


a description of the drainage area, including the boundaries of the scheme and the
individual property boundaries within the scheme;



the objectives and priority issues for the drainage scheme;



the details of the drains with their designs and current condition, including the hydrology
and hydraulics of the drainage area where available;



a description of the management arrangements and the drainage committee structure;



all the beneficiaries identified, with the proposed tariff or rating scheme, how the tariff is
to be applied, and on what basis;



clear specification of levels of service standards, including a schedule of intended works,
upgrades, their estimated costs, and cost recovery arrangements; and



regulatory requirements, including any environmental approvals that may need to be
obtained.

Where investigations reveal high environmental values are present in the drainage area, an
environmental sub‐plan will be attached to the management plan, in line with
Recommendation 5.2 of this report.

For drainage groups that elect to have limited agency support, it is advisable that a management
plan of a similar nature to the one outlined above be developed.

7.3.7

Statewide standards and priorities for drainage systems

In the ENRC’s Inquiry into flood mitigation infrastructure in Victoria, the Committee
recommended that a revised set of technical guidelines for the construction of levees be
developed by the Department of Sustainability and Environment.422 The Committee has received
evidence to this inquiry that a set of statewide standards is needed for the management of the
state’s rural drainage systems.
Standards could address both minimum standards for the operation, maintenance, and off‐site
impacts of the system, as well as engineering standards for the construction of the drains. A new
set of best practice guidelines should be developed by DSE, which could also address design
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issues, fencing, vegetation buffers and the interaction of the system with wetlands and other
receiving bodies of water.
Any new set of guidelines, or codes of practice, would need to clearly distinguish between
existing drainage systems, which were often constructed decades ago, and new, or recently
constructed drainage systems. The Committee is of the view that it will not be feasible to apply
the exact same standards to both types of system. However, older drainage systems should have
reasonable minimum standards applied to them in order to be considered viable, in keeping with
Recommendation 7.6 above.
Accordingly, the Committee recommends:

RECOMMENDATION 7.12
That the Department of Sustainability and Environment develop a set of statewide minimum
standards for the construction, operation and maintenance of the state’s rural drainage
systems on public and private lands.
The new guidelines will be incorporated into the Regional Drainage Strategies of catchment
management authorities.

Prioritisation of drainage systems
In the ENRC’s Inquiry into flood mitigation infrastructure in Victoria, the Committee
recommended that the Department of Sustainability and Environment develop criteria for the
prioritisation the state’s levees, and that CMAs use these criteria to identify and prioritise levees
within their catchments.423 Prioritisation was to be underpinned by the beneficiary pays principle.
At Recommendation 7.10 above the Committee has recommended that the State Government
consider providing capital funds to bring prioritised drains up to a functioning standard. The
Committee considers that a similar process as was recommended in the flood inquiry report
should be applied to the state’s drainage systems, in order for local priorities to be set, and for
any system to be the subject of direct state funding.

423
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Accordingly, the Committee recommends:

RECOMMENDATION 7.13
That the Department of Sustainability and Environment develop a set of criteria for the
prioritisation the state’s drainage systems, and that catchment management authorities use
these criteria to identify and prioritise such systems within their catchments, which can then
become the basis for prioritised local works programs, and potential initial State Government
financial support.
Such criteria will include the viability standards as outlined in Recommendations 7.5 and 7.6
of this report. Prioritisation of drainage systems will be underpinned by the beneficiary pays
principle.

7.3.8

Legislation and regulation

As section 7.2 of this chapter illustrates, there is considerable debate amongst stakeholders to
this inquiry over the need for legislative reform in the area of rural drainage. Some stakeholders
were of the view that the current legislative framework is sufficient, and that change needed to
occur at the policy level. Other stakeholders were firmly of the view that change was needed at
both policy and legislative levels.
In reviewing the evidence to this inquiry, and the relevant sections of the current and former
legislative regimes for rural drainage in Victoria, the Committee has come to the view that
legislative change is required, in order to fully clarify roles and responsibilities for the
management and maintenance of rural drainage, and to reflect and underpin the policy changes
that have been recommended above. The Committee believes that the principal changes required
are to the Water Act. The Committee is of the view that a new provision(s) is required in an
amended Water Act that makes it clear who is in charge of rural drainage. Responsible bodies for
rural drainage need to be not only enabled to undertake their drainage functions, but required to
do so.
Specific sections of an amended Water Act could address: the process for the declaration of a
rural drainage scheme; the requirement for all large‐scale drainage systems to have a drainage
management committee; a description of the functions and responsibilities of drainage
committees for both large scale drainage areas and declared drainage schemes; the necessity for
any declared scheme to have a management plan; the process for the appointment of a
responsible body to a rural drainage scheme and the functions, powers and responsibilities of
such bodies; the powers, methods and processes for the raising of drainage tariffs; drainage areas
on land titles; and, any other matter deemed critical to the clarification of powers, roles and
responsibilities for rural drainage system management and maintenance across the state.
Provisions within the Water Act that relate to Melbourne Water, will of necessity, be required to
be maintained separately, but may be impinged upon by some of the above suggestions, and
require amendment. There may also be some consequential amendments required to the Local
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Government Act and the CaLP Act. The Committee believes that the State Government should
consider amending the Water Act within the context of state policy regime change for rural
drainage.
Accordingly, the Committee recommends:

RECOMMENDATION 7.14
That the State Government give consideration to amending the Water Act 1989 (Vic) in order
to fully clarify roles, powers and responsibilities for the management and maintenance of
rural drainage, to reflect and underpin major policy changes recommended in this report.
Amendments to the Water Act 1989 (Vic) may also cause some consequential amendments
to be made to the Local Government Act 1989 (Vic) and the Catchment and Land Protection
Act 1994 (Vic).
That the Statements of Obligations for catchment management authorities, that are issued
under the Water Act 1989 (Vic), be amended to properly reflect the role of catchment
management authorities as the regional managers of rural drainage, and the suite of
functions and responsibilities as suggested in this report.

Regulation of rural drainage
While landholders contended they were, in the main, averse to more regulations being applied to
the farming landscape, they were not opposed to the government clarifying the position so that
maintenance could occur, particularly on an equitable basis, (or for the current rules to being
applied when responsible authorities failed to perform their roles). Other stakeholders, including
CMAs and DSE, regarded changes to regulations as necessary, particularly in the context of major
policy changes.
The Committee does not wish to see another layer of regulations created for rural drainage
stakeholders to contend with, or for more red tape to be created as a substitute for real solutions
on the ground. The Committee is of the view that many of the issues confronting rural drainage at
present can be addressed by the policy changes that have been suggested in this report.
However, the Committee does believe there are some regulatory gaps and inconsistencies that
currently exist that have to be addressed in order for the efficient management of rural drainage
across the state.
The first of these is the issue referred to in chapter two, namely, the existence in some schedules
to Farming and Rural Conservation Zones of a general provision for a permit requirement for
earthworks, which change the rate of water flow or the discharge point of water across a
property. Both DSE and some CMAs have commented that this provision is not universally
present in planning schemes across rural Victoria.
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The Committee believes that it is illogical for some rural planning schemes to contain this
provision and not others, and so will recommend that they be universally applied. This should not
create more red tape. If the recommendations on creating drainage area management plans and
drainage committees are followed, then those plans, once approved, will provide the basis for the
ongoing permitting of maintenance works.
At the broader level, the State Government may need to review the Victoria Planning Provisions
to ensure that they are consistent with the changes to policy outlined in this chapter. The State
Government should also consider the current operation of works on designated waterways
approvals, and the by‐laws that support these. At present some drainage areas are devoid of any
form of regulatory oversight of this kind due to these by‐laws lapsing in some areas.
When considering this by‐law issue, the State Government may also wish to review the
inconsistencies that currently exist in the designation of waterways across the state, and how
these inconsistencies impact on drains, that are part of, or lead into, such designated (or non‐
designated waterways). There may be legislative implications to this review. Again, the
application of the policy changes suggested by the Committee should assist resolve these
inconsistencies. Every declared drainage scheme will be subject to the appointment of a
responsible authority, one task of which will be to ensure that all of the necessary regulations
regarding works in the floodplain are accounted for in the scheme plan.
Accordingly, the Committee recommends:

RECOMMENDATION 7.15
That the State Government give consideration to reviewing the Victoria Planning Provisions
to ensure that they are consistent with the changes to policy outlined in this report.
The State Government should also consider the current operation of works on waterways
permit approvals, and specifically, the by‐laws that underpin them. Some drainage areas are
devoid of any form of regulatory oversight of this kind due to these by‐laws lapsing in the
past.
The State Government may also wish to address the inconsistencies that currently exist in the
designation of waterways across the state, and how these inconsistencies impact on drains,
that are part of, or lead into, such designated (or non‐designated) waterways.
That local councils in regional Victoria universally apply the provision within their schedules
to their Farming and Rural Conservation Zones for a permit requirement for earthworks,
which change the rate of water flow or the discharge point of water across a property.
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7.3.9

Decommissioning of Rural Drains

In the ENRC’s Inquiry into flood mitigation infrastructure in Victoria, the Committee
recommended that where a levee has been identified as low priority, and beneficiaries are not
willing to contribute to its maintenance, public authorities will inform the levee’s beneficiaries
that they will not fund the repair of their levee following a flood event. The Committee also
recommended that responsible authorities identify such low priority levees for potential removal,
and have them removed when funding becomes available.424 The Committee believes that similar
provisions should apply to drains that are no longer supported by their local communities.
Various alternatives have been suggested to the Committee for the future of such drains that
exist on marginal land or that do not have the support of landholders willing to pay for their
upkeep.
The Committee does not support large scale buy‐outs of drains, but there may be a role for the
conversion of such lands to new management under programs such as the Wetland Tender
program, mentioned in chapter five.
Accordingly, the Committee recommends:

RECOMMENDATION 7.16
That where a drain has been identified as low priority, and the local beneficiaries are not
willing to contribute to its maintenance, public authorities will inform the beneficiaries of the
drain that they will not fund its continued maintenance, and that the drain will be subject to
de‐commissioning.
The State Government may wish to give consideration to drains of this type becoming subject
to conversion to new management under programs such as the Wetland Tender program.

7.3.10

New Drains and Transitional Arrangements

The evidence presented to this inquiry was overwhelmingly centred on the state of existing drains
across rural Victoria, and their management and maintenance arrangements. Nearly all of the
foregoing discussion and recommendations have been made in relation to existing infrastructure.
In relation to the construction of new drains, the Committee fully appreciates that individual
farmers and landholders have the right to construct drains on private land, subject to any
relevant planning provisions, or local schemes and by‐laws (and the ‘free flow’ principles of
section 16 of the Water Act).

424
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In relation to the creation of new drainage schemes, these could comprise two types: First, the
conversion of existing drainage systems, that were previously gazetted under the old legislative
regime, into new schemes as provided for under a revised Water Act. This process of the
transitioning of former drainage schemes into new schemes, based on beneficiary pays principles,
will need to be carefully and sensitively managed; particularly in the case of the few schemes
which have received ongoing direct state funding, as mentioned in chapter four.
As far as the basis upon which this process will proceed, all of the recommendations that centre
on the requirements for declared drainage schemes outlined above, will clearly apply to drainage
systems undergoing conversion into schemes. This process will also be applied to those large
scale drainage systems that have not been previously gazetted, but now wish to form
partnerships with responsible authorities and become declared schemes under the Water Act.
A second category of drainage scheme is also possible, and that is the creation of entirely new
drainage systems in the landscape. Environment groups were generally opposed to the creation
of any new large scale drainage systems that would impinge on Victoria’s wetlands. The
Department of Sustainability and Environment reported to the Committee that they found very
few situations in which either CMAs or local councils have seen pressure or demand to expand
the existing drainage network. The Department of Sustainability and Environment cite a number
of factors that have led to this situation, including; the long drought, the expense of new drainage
works, lack of government support, environmental impacts, and the lack of ability of landholders
to reach agreements.425
The Committee believes that the State Government’s efforts and resources in relation to rural
drainage should be concentrated on addressing the problems that currently exist, and it believes
that the suggested changes outlined above will assist this process. In the Committee’s view, any
proposals for the construction of entirely new large scale drainage systems, would need to pass a
stringency test, that would involve a thorough cost‐benefit analysis, that would include within the
analysis, environmental costs, estimated impacts on all landholders upstream and downstream,
and a proven state benefit. It is the Committee’s view that, under the beneficiary pays principles
outlined above, there is likely to be no role for the State Government in the subsidisation of
entirely new large scale drainage systems.

425
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Accordingly, the Committee recommends:

RECOMMENDATION 7.17
That the process of the transitioning of former drainage schemes into new schemes, based
on beneficiary pays principles, will need to be carefully and sensitively managed.
All of the recommendations that centre on the requirements for declared drainage schemes
under the Water Act 1989 (Vic), as outlined in this report, will apply to any large scale
drainage systems, either previously gazetted or not, undergoing conversion into schemes.
Proposals for entirely new large scale drainage systems will need to pass a stringency test
over and above the criteria that apply to the conversion of former schemes into new
drainage schemes. The test will involve a thorough cost‐benefit analysis, which includes, but
is not limited to, environmental costs, estimated impacts on all landholders upstream and
downstream, external impacts, and the demonstration of a proven local and state benefit.

Adopted by the Environment and Natural Resources Committee on Monday 17 June 2013
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Appendix one
List of submissions
1

Philip Kinghorn

2

WP Tatterson

3

Mr David Lyons

4

Dr Judith Lyons

5

Mr Graeme Addinsall

6

Lower Murray Water

7

Not received

8

Baw Baw Shire Council

9

Greg and Leigh Price

10

Peter Graham OAM

11

Hamilton Field Naturalists Club

12

David Thege

13

Environment Victoria

14

Environment Defenders Office (Victoria) Ltd

15

Merri Wetlands Protection Group

16

Gordon Lance Blake

17

Dale and Glenys Hunter

18

Warrnambool Coastcare Landcare Group

19

Ms C and Mr L Speechley

20

RE and AJ Purvis for R Purvis

21

P Damian O'Brien

22

Moyne Shire Council

23

Framlingham Aboriginal Trust

24

North East Catchment Management Authority

25

Gavin Cerini

26

Don Ward

27

Brolga Recovery Group

28

Victorian Farmers Federation (Cardinia branch)
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29

Moe River Flats Drainage Committee

30

Surf Coast Shire Council

31

Melbourne Water

32

Commissioner for Environmental Sustainability Victoria

33

Wimmera Catchment Management Authority

34

East Gippsland Shire Council

35

Pyrenees Shire Council

36

Wes Heywood

37

Alan Heywood

38

West Gippsland Catchment Management Authority

39

North Central Catchment Management Authority

40

City of Casey

41

Mallee Catchment Management Authority

42

Jodie Honan

43

Warrnambool City Council

44

Glenelg Hopkins Catchment Management Authority

45

Shire of Campaspe

46

Central Goldfields Shire

47

Corangamite Catchment Management Authority

48

Victorian Farmers Federation

49

City of Melton

50

Brenden Vosper

51

Cardinia Shire Council

52

Daryl Anderson

53

Goulburn Broken Catchment Management Authority

54

Inka Veltheim

55

Iona McKinnon

56

Indigo Shire Council

57

Cr David Balfour

58

Goulburn Valley Region Water Corporation

59

Northern Grampians Shire Council

60

Mr Laurie Mobbs

61

Nicholas R Cole

62

East Gippsland Catchment Management Authority

63

RF and LM James
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64

Michael Bragagnolo, Bruce Webb, Stephen Rennie

65

Ida Bragagnolo, Caro Bragagnolo, Graeme Jully, Ross Webb

66

Australian Asparagus Council

67

Andrew Lade

68

Mr Martin Chenoweth

69

M.Stevens, J.Stevens, C.Drummond

70

South Gippsland Shire Council

71

Eumeralla Drainage Scheme

72

Department of Sustainability and Environment

73

GWMWater

74

Pat Condina ‐ Australian Asparagus Council

75

Ms Carmel Van Kuyk
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Appendix two
List of public hearings
13 FEBRUARY 2013 – HAMILTON
Southern Grampians Shire Council
Mr K O’Brien, Director Shire Infrastructure
Mr C Loorham
Moyne Shire Council
Mr R Hodgens, Environmental Officer
Corangamite Catchment Management Authority
Mr T Wallis, River Health Executive Manager
Mr T Jones, Sub Program Manager River Health
Glenelg Hopkins Catchment Management Authority
Mr K Wood, Chief Executive Officer
Mr B Henderson, Statutory Water Program Manager
Hamilton Field Naturalists Club
Dr R Bird, Secretary
Eumeralla Drainage Scheme
Mr A Morrissey, Macarthur
Ms N Pye
Mr G Addinsall
Landholder representative
Mr D Ward
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Strathdownie Drainage Trust
Mr E Edge
Mr N Harvey
Mr K Stark
Landholder representative
Mr G L Blake

18 FEBRUARY 2013 – MELBOURNE
Department of Sustainability and Environment
Mr J Riddiford, Executive Director – Sustainable Water Environments
Mr P Bennett, Director – Floodplain Management
Victorian Catchment Management Council
Mr M Murphy, Chair
Mrs M Curnow, Member VCMC
Mr N Meyers, Research and Policy Coordinator
Melbourne Water
Mr K Boniface, Waterways
Mr R Clifford, Manager, Waterways Delivery (South East)
Mr G O’Neill, Manager, Waterways Delivery (West)
Victorian Farmers Federation
Mr R Anderson, Chair, VFF Water Council
Ms M Brown, Senior Policy Advisor, Water
Cardinia Shire Council
Mr P Richardson, Manager Assets and Development
Commissioner for Environmental Sustainability
Professor K Auty, Commissioner
Ms G Marin, Director
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Australian Asparagus Council
Mr P Condina, Consultant
Ms M Cafra
Mr W Tymensen

26 FEBRUARY 2013 – WARRAGUL
Baw Baw Shire Council
Mr P Cantillon, Director Community Assets
Mr G Shaw, Senior Technical Officer
Mr B Hurren, Manager Infrastructure Services
South Gippsland Shire Council
Ms J Ernst, Director Corporate Services
Mr L Anthony, Manager Governance Services
Cr M Davies
Corner Inlet Drainage Area
Ms C Van Kuyk
Landowner
Mr B Vosper
Landowner
Mr D Thege
Moe River Flats Drainage Committee
Mr M Cook
Mr D Balfour
Mr I Grant
West Gippsland Catchment Management Authority
Mr M Fuller, Chief Executive Officer
Mr A Dunn, Statutory Planning Manager
Mr A Hume, Chair
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East Gippsland Catchment Management Authority
Mr G Dear, Chief Executive Officer
Mr R Candy, NRM Strategy and Planning Manager
East Gippsland Shire Council
Mr B Lynn, Investment Facilitation Manager
Mr S Kleinitz, Acting Manager, Major Projects and Economic Development

136

Appendix three
List of briefings and site inspections
10 DECEMBER 2012 – MELBOURNE
Briefings
The Committee received briefings from:
 Department of Sustainability and Environment
 Victorian Farmers Federation

12 FEBRUARY 2013 – HAMILTON
Briefing
The Committee received a briefing by the Glenelg Hopkins Catchment Management
Authority.
Site inspections
The Committee conducted site inspections at:
 Port Fairy to view Reedy Drain
 Macarthur to view Eumeralla Drainage Scheme

25 FEBRUARY 2013 ‐ WARRAGUL
Briefing
The Committee received briefings from:
 Local landowners
 West Gippsland Catchment Management Authority
Site inspections
The Committee conducted site inspections at:
 Tooradin – Dalmore Road Drain and Bunyip Main Drain
 Yarragon
 Trafalgar
 Moe
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