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Also by email melbcity@gmail.com
Dear Mr van der Craats
Freedom of Information Request
I refer to your application dated 28 January 2015 received by the City of Stonnington on 28
January 2015 seeking access to documents under the Freedom of Information Act 1982 (F01
Act). Specifically, you seek the following:
'Copies of the preference data files for the 2012 Stonnington Municipal Election for each
[ot] the three wards used to tabulate the results of the elections in electronic format.'
(Requested Documents)
Decision on access
I have decided to refuse access to the Requested Documents on the basis that the documents
are exempt from disclosure under s 38 of the FOI Act.
I have determined that the Local Government (Elections) Regulations 1995 (Elections
Regulations) contain a secrecy provision which prohibits the CEO from disclosing the
Requested Documents. Namely, sub-regulation 114(2) requires that the CEO ensures that
'packets of election records are kept safely and secretly for 4 years.'
I have also decided to refuse access to the Requested Documents on the basis that the
documents are exempt from disclosure under s 31(1)(a) of the FOI Act.
I have determined that disclosure of the Requested Documents would or would be reasonably
likely to prejudice the proper administration of the law in a particular instance and therefore are
exempt from disclosure under s 31(1)(a). In particular, disclosure of the records would be
reasonably likely to prejudice the proper administration of the law relating to municipal elections
as contained in the Local Government Act 1989 (the LG Act) and the Elections Regulations by
diminishing the integrity and secrecy of the municipal election process.
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Background
2012 Municipal Elections for Stonnington City Councill
In 2012 the Victorian Electoral Commission (VEC) conducted general elections on behalf of
Stonnington City Council pursuant to the LG Act (2012 General Elections). The elections were
held on Saturday 27 October 2012 using the attendance method of voting. The VEC conducted
elections for 3 vacancies in each of the 3 wards (North Ward, South Ward, East Ward). The
VEC appointed Edward Stewart as the Returning Officer for Stonnington City Council. A
Returning Officer is responsible for the management of the election.
As Stonnington City Council consists of 3 multi-councillor wards, a proportional representation
count is required. The VEC conducted the count by computer. A computerised count involves
trained data operators entering preferences recorded on every formal ballot paper into a
computer application. The VEC used its own ComputerCount application.2
The computerised count commenced on Sunday 28 October 2012 and the VEC declared the
results of the elections at 10.00 am on Tuesday, 30 October 2012.
Background - 2015 South Ward Countback
On 11 December 2014 an extraordinary vacancy arose in South Ward following the election of
Councillor Sam Hibbins to the Victorian Parliament. The VEC conducted the countback of votes
on behalf of Stonnington City Council (2015 South Ward Countback).
The LG Act requires a countback to be used as the first method of filling an extraordinary
vacancy that occurs in multi-councillor municipal districts. A countback involves re-counting the
votes of the vacating councillor from the general election and transferring the votes to eligible
candidates that participated in the general election.
The VEC conducted a countback of votes on Tuesday 27 January 2015. As this did not result in
the election of a new councillor, the VEC conducted a further countback on Friday 30 January.3
The Returning Officer declared the result on Monday 2 February 2015.
The VEC used its own ComputerCount application to count the votes for the South Ward
countback.

Report on Conduct of the 2012 Local Government Elections, Victorian Electoral Commission, 26 April 2013, reissued October 2013.
2

3

This application allows the VEC to calculate the result of an election based on either a preferential or proportional
representation counting method.
The successful candidate at the countback of votes on 27 January 2015 was no longer eligible to accept election.
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Documents
I have been informed that following the conclusion of the 2012 General Elections, the VEC
prepared 2 electronic copies of the record of preferences used for the electronic counting of
votes by saving the records on two compact discs (CDs). The VEC enclosed each CD in a
separate case and sealed each case (the Packets). I have been informed that each CD
contains a copy of the electronic count database of preferences entered into the computer count
application by data operators in SQL4 format (the Database). The Database falls within the
terms of your FOI Request.
In February 2013 the VEC delivered the Packets to Stonnington City Council, The Packets were
placed in the Council's Vital Records Store.
In December 2014, the CEO removed the Packets from the Council's Vital Records Store and
delivered them by courier to the VEC for the purpose of conducting the South Ward Countback.
The VEC opened one of the Packets, reviewed the Database on the CD and certified in writing
that the Database was an accurate copy of the ballot-papers from the 2012 General Election.
The VEC used the Database to conduct the South Ward Countback.
On 27 January 2015, following the completion of the Countback, the VEC re-sealed the opened
Packet and delivered the Packets to Council. The Packets were then placed in the Council's
safe at Malvern.
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SQL stands for Structured Query Language which is special computer programming language designed for
managing data held in a database management system.
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Relevant statutory provisions
Schedule 3 of the Local Government Act 1989 (LG Act) sets out the statutory provisions
governing the conduct of municipal elections. Section 15 of Schedule 3 of the LG Act provides
that lay/ ballot material and records in respect of an election must be dealt with, kept and stored
in accordance with the regulations.'
Division 6 of Part 7 of the Local Government (Elections) Regulations 1995 (Elections
Regulations) establishes a regime for recording, packaging and storing election materials and
records. In relation to packaging election records, Regulation 113 provides the following:
113

Packaging of election records

(1)

As soon as practicable after the completion of the count of votes the returning officer must
enclose, secure and seal each of the following in one or more separate packets—

(2)

(a)

the parcels of used ballot-papers;

(b)

the parcels of unused ballot-papers;

(c)

the parcels of spoilt ballot-papers;

(i)

all other documents that contain records of the conduct of the election.

As soon as practicable after the completion of the count of votes, the returning officer
must enclose, secure and seal in one or more separate packets, if used in the election—
(a)

at least 2 electronic copies of any records of preferences used for electronic
counting of votes;

(b)

(3)

at least one copy of any electronic record of the conduct of the election that is
not packaged under subregulation (1) in the form of a hard copy.

The returning officer must write on each packet referred to in subregulation (1) or (2)—
(a)

a description of the contents;

(b)

the name of the relevant Council;

(c)

if the relevant municipal district is divided into wards, the name of the relevant
ward;

(d)

the date of the election—

and sign each packet,
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Regulation 14 of the Regulations addresses the storage of election records. It provides:
114

Storage of election records
(1)

The returning officer must deliver the packets of election records, prepared
under regulation 113, to the Chief Executive Officer or to the person authorised
by the Chief Executive Officer to keep the records on his or her behalf.

(2)

The Chief Executive Officer must ensure that the packets of election records are
kept safely and secretly for 4 years.

(4)

If the packets are required to be opened under any Act or regulations, the Chief
Executive Officer must secure and reseal any opened packet and further deal
with it in accordance with this regulation,

(5)

The Chief Executive Officer may, by agreement with an electoral commission,
delegate his or her responsibilities under this regulation to the electoral
commission,

Schedule 3A of the LG Act prescribes the statutory provisions with respect to extraordinary
vacancies. Clause 10 of Schedule 3A addresses the procedure for the counting of votes at a
countback. It provides:
10

Counting of votes at a countback
(1)

The returning officer may count the votes at a countback manually or by the use
of electronic counting equipment and systems.

(2)

The returning officer must not use electronic counting equipment and systems
unless the returning officer, after conducting any tests for the purpose that the
returning officer considers appropriate, certifies in writing that—

(3)

(a)

the electronic form of the ballot-papers is an accurate copy of all the
baIlot-papers on which a vote was cast in the relevant election; and

(b)

the countback can be conducted using electronic counting equipment
and systems.

If the countback is conducted using electronic counting equipment and systems,
the returning officer may modify the process applying under clauses 11 to 16 to
the extent necessary to facilitate the use of the electronic counting equipment
and systems.
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Reasons for decision
Section 38— secrecy provision
Section 38 of the FOI Act provides that a document is an exempt document if there is a statutory
provision prohibiting disclosure of information. It provides:
38

Documents to which secrecy provisions of enactments apply
A document is an exempt document if there is in force an enactment applying specifically to
information of a kind contained in the document and prohibiting persons referred to in the
enactment from disclosing information of that kind, whether the prohibition is absolute or is
subject to exceptions or qualifications.

I have formed a view that sub-regulation 114(2) of the Election Regulations is a secrecy provision
under s38 of the FOI Act. It states, 'Me Chief Executive Officer must ensure that the packets of
election records are kept safely and secretly for 4 years. (emphasis added). I am of the view
that sub-regulation 114(2) prohibits the CEO from disclosing information contained in the
Packets. I am of the view that the prohibition applies specifically to the information of the kind
contained in the Packets.
Providing access to the Database contained in the Packets under the FOI Act is wholly
inconsistent with the CEO's obligation to ensure the Packets are kept secret.
Further, I am of the view that the CEO has in fact kept the Packets safe and secret. At the
completion of the General Election, the VEC sealed and secured the Packets in accordance with
sub-regulation 114(1) of the Elections Regulations. In accordance with sub-regulation 114(4)(2)
the CEO has kept the Packets safe and secret by keeping the Packets in Council's Vital Records
Store.
While the Packets have been removed from Council's Vital Records Store and one Packet has
been opened since the General Election, I am of the view that this has not compromised the
secrecy of that Packet, This is because the Packet was opened by the VEC for the limited
purpose of conducting the South Ward Countback. And, following the conclusion of the South
Ward Countback, the Packet was re-sealed by the VEC, securely delivered to the CEO and has
been placed to the Council's safe.
Sub-regulation 114(4) envisages that a packet of election records may be opened under an Act
or Regulations. I am of the view that r 114(4) is limited to the following circumstances:
(1)

Where packets are opened for the purpose of conducting a countback
under Schedule 3A of the LG Act in the event of an extraordinary
vacancy.

(2)

Where the CEO is ordered to produce packets to a Municipal Election
Tribunal or Court under s 46(1)(f) of the LG Act.
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Further, the CEO must secure and reseal any opened packet and 'further deal with it in
accordance with' Regulation 114. That is, the CEO must continue to keep the packet safe and
secret.
Section 38 of the POI Act contemplates that a statutory prohibition on disclosure may not be
absolute and may be subject to exceptions or qualifications. I am of the view that the exceptions
to the CEO obligation to keep the Packets secret outlined above, fall within this second limb of
section 38.
It is for these reasons I have made a decision that the Database is an exempt document under s
38 of the FOI Act.
Section 31(1)(a) — prejudice proper administration of law
Section 31(1)(a) provides that a document is exempt from disclosure if its disclosure would or
would be reasonably likely to prejudice the proper administration of the law in a particular
instance:
31

Law enforcement documents
(1)

Subject to this section, a document is an exempt document if its disclosure under
this Act would, or would be reasonably likely to—

(a)

prejudice the investigation of a breach or possible breach of the law or
prejudice the enforcement or proper administration of the law in a
particular instance;

As referred to above, it is clear the CEO has a very strict legal duty under Regulation 114 of the
Elections Regulations to maintain the secrecy and integrity of the election process by keeping
packets of election records safe and secret. The CEO can only open sealed packets of election
records for the limited purpose of use in a countback. The CEO can only produce packets of
election records to a Tribunal or Court in limited circumstances. The CEO therefore has a role in
the proper administration of the law relating to municipal elections by ensuring that the integrity of
that strict regime of secrecy and safekeeping in relation to the election records is maintained.
By being required to depart from that regime by disclosing the Database under the FOI Act, there
would be a significant potential for prejudice in the sense of derogating from that regime.
Disclosure would, or at the very least, would reasonably be expected to, derogate from the
proper maintenance of the secrecy of the election records from the 2012 General Elections as
required under Regulation 114 of the Elections Regulations.
For these reasons, I am of the view that the Database is exempt from disclosure under section
31(1)(a) of the Act.
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Your appeal rights
If you are not satisfied with my decision to refuse access to the documents under s 31(1)(a) and
s 38 of the FOI Act, you may within 28 days of receiving this letter, seek review by writing to the
Freedom of Information Commissioner.
The FOI Commissioner may be contacted via the following:
Address:

PO Box 24274, Melbourne, Victoria, 3001.

Telephone:

1300 842 364.

Email:

enquiries©foicommissioner.vic.gov.au.

Website

www.foicommissionervic.gov.au.

If you require any assistance, please contact me on
Yours sincerely

Veronica Wood
Freedom of Information Officer

.

