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Introductory Comment
I make this submission as the mother of an adult daughter with an intellectual
disability who resides in a supported residential facility managed by the Department
of Human Services (DHS).
My submission details what I contend have been, and continue to remain, incidents
of neglect and abuse perpetrated by particular DHS staff over a significant period of
time against my daughter.
I also submit that the actions of particular departmental staff towards my daughter’s
family, including intimidation and imposing unfair and unreasonable restrictions on
the family have translated into direct negative impacts on my daughter. I therefore
further submit that these behaviours have also, and continue to constitute abuse
against my daughter.
Background Notes and Comment
1. Documented evidence that support the various claims and allegations detailed in
the submission can be made available to the Senate Inquiry, should this be
required.
2.

The submission writer advises her desire and willingness to meet with the Senate
Inquiry and or the investigators to discuss the detail of her submission.

3.

The writer emphasise that various incidents of abuse and neglect of her daughter
have been occurring over several years. Therefore, as such, the individual
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incidents as detailed in the submission must not be considered as isolated or
‘one‐off’ events.
4.

5.

A significant underpinning of the way the family’s concerns about their family
member’s health and well being have been dealt with by house staff and various
level of managers, including the House Supervisor, in a way that has been one of
aggressive denial and retribution for daring to complain or raise issues of
concern.
Despite seeking support through senior DHS management and the Disability
Services Commissioner, the individuals and the system has continually failed the
client and her family.

6.

Despite the Disability Act 2006 (the Act) and also despite the myriad of policy and
procedural documents associated with the provision of services to people with
disabilities, and of particular importance in relation to the case examples
provided in this submission, as to what is known as the Residential Services
Practices Manual (RSPM), the case examples demonstrate a failure of the
Department of Human Services (DHS) to abide by the mandates of the Act and to
ignore their own practice instructions.

7.

Although people with disabilities allegedly have rights and are allegedly
protected by legislation and watchdog entities such as the Disability Services
Commissioner and the Public Advocate, the reality is that neither the legislation
nor the watchdog entities have any real impact on the protection of rights and
the stemming of abuse and neglect occurring within the disability sector.

8.

On the matter of families and the principles of the Act associated with respecting
and supporting families, again the case examples detailed in this submission
illustrate how families can be so easily pushed aside, and further how they can
be treated with contempt if they dare raise concerns or file complaints.

9.

Given the client that is the subject of this submission is now in her mid‐40s and
therefore as such the writer of this submission, as her mother, has been involved
with the disability sector for in excess of four decades, the writer therefore
submits that she has a firm experiential base on which to make this submission.

10. It is also important to note that although the client who is the subject of this
submission has been living in a residential setting for just over 20 years, her
family has maintained close contact and involvement with her. This taking the
form of the family having the client home on regular occasions and certainly if
not every weekend then every second weekend. It also includes the family
visiting the client's residential setting and engaging with her in that setting
including having afternoon tea with her. It also involves the family being
prepared to provide financial support, engagement of healthcare professionals –
including a dietician, and the provision monies to enable special diets and
outings.
As such, the submission writer therefore contends the family remains very close
to this family member with a disability, is thoroughly familiar with the residential
environment and has a detailed understanding of the history of the nature and
the level of the services provided to her.
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11. Given the above, the writer of this submission therefore contends in the
strongest possible way, that not only this submission but no doubt others which
may be submitted by families, must not just be considered in terms of the
individual issues contained in such submissions, but must consider the broader
context in which the case examples have occurred.
12. Given the disability sector in Victoria has for many years been led by a core group
of senior bureaucrats and is now in such a mess, their ability and motivation
must be questioned. Additionally, there is now a muddying of the waters in
terms of the relationships, responsibilities and independence of senior
bureaucrats with that of the Disability Services Commissioner, the Public
Advocate, funded advocacy organisations and funded service providers.
There is also an apparent reluctance of successive governments to initiate
significant action to address the abuse and neglect, in the sector.
13. Therefore, given the mess that the disability sector is now in, the writer submits
that it is now up to this investigation to:
a. Publicly ‘name and shame’ the defaulters.
b. Call for a ‘cleaning up and clearing out’ of the long‐term ineffective.
c. Call for an embargo on ex‐DHS senior bureaucrat from being appointed
to watchdog positions.
d. Call for a limit of seven years being applied to senior pubic servants in
disability positions.
e. Call for a limit of five years maximum being applied to positions such as
the Disability Services Commissioner and Public Advocate.
f. Demand the removal of public servants, Boards of funded agencies and
Chief Executive Officers of funded agencies to be sacked where they fail
to act on complaints and allow abusers to remain employed.
14. The writer further submits that unless this investigation sets a high bench‐mark,
then even allowing for the proposed Parliamentary inquiry, as history has shown
on many previous occasion the investigation and inquiry will count for nought.
What I want from the Investigation
There are two levels of action I am seeking from the investigation.
(i)

In relation to my daughter
a.
I want those staff who have failed their duty of care towards her
daughter to be brought to account and a recommendation made that
they be moved.
b.
I want those managers who have failed in their duty of care by failing to
direct their direct care reportees responsible for my daughter to be
brought to account and a recommendation made that they be moved.
c.
I want a recommendation to be made that in circumstances where staff
fail their duty of care they be brought to account at all times.
d.
That a recommendation be made that neither my daughter or any other
client should be requested or required to relocate from their residential
placement because of staff/family disputes or because of staff inability to
manage the client.

(ii)

Service‐wide outcomes
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a.
b.

c.

d.

e.

That a recommendation be made that the current Disability Services
Commissioner’s tenure be terminated.
That a recommendation be made that the term of appointment for the
role of Disability Services Commissioner be limited to one term of five
years.
That a recommendation be made that the appointment to the role of
Disability Services Commissioner exclude former Department of Human
Services Managers.
That a recommendation be made that where it is proven that a staff
person or manager fail to compile a report on a client incident that
person be stood down pending the outcomes of an investigation.
That a recommendation be made that the Government address the
incompatibility between the Disability Act and he Occupational Health
and Safety Act vis‐à‐vis staff using a Provisional Improvement Notice in
order to avoid dealing with families or to seek to silence families.

Kerrie Lecluse

13 February 2015
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The following provides the details of the submission

SECTION 1:

Direct Abuse and Neglect Against

Focus 1 ‐ Abuse of client’s right
Date/s: Action instituted approximately two years ago
Issue
A long‐term
practice of
having her
afternoon tea at the
kitchen bench in
her home
(residential
placement).
Instead, directed to
have her afternoon
tea in her bedroom
when family visited
at afternoon tea
times (a long
established
practice).

Actions
Client denied access
to part of her home
as the result of a
staff imposed ban,
supported by
management, and as
arising from an
imposed
‘Communication
Guideline.’

Inactions
Even after
agreement at a DSC
hearing, to lift the
ban, not done so
for six months.

Abuse/Neglect Impact
 Abuse of rights
 Psychological
abuse and
punishment for
family visit.
 Failure to
promptly enact a
formal
agreement.

Focus 2 – Negligence
Example 1: Date/s: 21/3/2014
Issue

Actions

Inactions

Staff failure to have
client’s Webster
pack
Filled with
antibiotics.

Client refused by
the day service
provider for her to
attend her Day
Placement. Upon
the client’s arrival,
and because she
did not have her
Webster pack she
was sent home.

I telephoned the
(DAS) asking them to
investigate why staff
had not followed up
on having the
antibiotics put in a
Webster pack.

Abuse/Neglect
Impact
Negligence in
medication
management. Staff
failure in their duty of
care constitutes a
serious breach of
duty of care.

Example 2: ‐ Negligence in health care. Date/s: 12 March 2014
Issue

Actions

Inactions

The client has a
history of urinary
tract infection (UTI).
This is well known
by the House
Supervisor.
Client sent to her
day placement with
a UTI.

Over the course of a
period of nine days,
despite the
evidence that
was
experiencing
urinary problems,
the House
Supervisor and her

It was not until
20/3/14 due to me
having concerns
about my daughter
that I telephoned and
urged the House
Supervisor to make a
doctor’s
appointment for the

Abuse/Neglect
Impact
Staff failure a serious
breach of duty of
care.

__________________________________________________________________
Submission Date: 1st July 2015

5

Inquiry into Abuse in Disability Services – Victorian Parliament
Submission Contributor: Kerrie Lecluse
staff at
failed to take
any action.

following day, Friday
21/3/2014, as it
seemed evident that
had a UTI,
and this has been the
case for several days.
Staff failure to
implement the
agreement as per
and outcome with
the DSC.

Example 3: Failure by staff to meet their duty of Care
Date/s: Originating concerns in May 2012. Note: The most recent diagnosis of Cellulitis ‐
16/8/2013, 27/11/2014, 22/12/2014 and 5/1/2015.
Issue

Actions

Inactions

Trimming of the
clients finger nails
ensuring her nails
are kept short to
avoid self‐injuries
behaviour due to
suffering stress and
anxiety causing
scratches thus
resulting in the client
contracting and
suffering Cellulitis
which is an
extremely painful
condition.

Client spending two
days in bed at
home with family
suffering severe
discomfort and
treated with
antibiotics.

The client’s G.P. has
regularly reported in
his consultation
notes for
nails to be kept short.
I have written
numerous emails and
sent ‘photo images of
the scratches around
her neck, throat and
shoulders. The
client’s Day
Placement is also
monitoring and
advising family.

Abuse/Neglect
Impact
Negligence and abuse
of care and client
rights. Failure of staff
to meet their duty of
care by failing to
address foreseeable
risk in not managing
health care
needs.

Example 4: Negligence /Abuse of care
Date/s: August 2014
Issue

Actions

Inactions

Client was taken to
Rosebud Emergency
as she collapsed
when out with staff
at Rosebud Plaza.

The client was
diagnosed having a
Urinary tract
infection

Staff failure in
assessing that the
client had a Urinary
tract Infection.

Abuse/Neglect
Impact
Negligence and abuse
of care.
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Focus 3: Failure to provide a safe environment
Example 1: Date: 19/1/2015
Issue

Actions

Inactions

The client was
returned to her
home at
approximately 6.45
p.m. on 1. The family
knocked on the door
and rang the bell and
had no response.
We entered the
house and called out
that
was
back. As we
approached the
client bedroom we
observed the House
Supervisor and the 2
IC outside smoking
under the Gazebo.
No residents were
outside.

On Monday
19/1/2015 I called
the Operational
Manager to advise
her of my concerns
at the lack of
supervision
provided at the
facility. The client
was left
unsupervised on
the toilet for at
least 20 minutes.

Staff failure in their
duty of care in
providing a safe
environment for my
daughter

Abuse/Neglect
Impact
Failure of staff to
meet their duty of
care by failing to
address foreseeable
risk.by leaving my
daughter on the
toilet.

Example 2: 17 & 18/1/2015
Issue

Actions

Inactions

My daughter
returned to
on Saturday
17/1/2015 at
6.45pm and I picked
her up again on
Sunday 18/1/2015 at
approximately 9.15
a.m. we arrived home
at approximately
10.00 a.m. and I
assisted my daughter
with toileting and
observed a graze and
bruise on her left
knee after being at
her facility for
approximately only
15 hours.

I asked the house
supervisor was she
or any of her staff
aware of the
bruising and how
the incident
occurred Yet again
the incident or
injury was not
observed when
staff assisted my
daughter with
personal care.

Staff failure in their
duty of care
resulting in grazing
and bruising of my
daughters left knee.

Abuse/Neglect
Impact
Staff negligence in
providing a safe
environment.

Example 3: 20/1/2015
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Issue

Actions

Inactions

On Tuesday
20/1/2015 I went to
visit my daughter at
as I had
grave concerns for
her safety. I arrived
at the house at
approximately 3.45
p.m. to find the front
door open. I rang the
bell several times and
then proceeded to
walk through the
house calling out but
no response from
staff on duty. I asked
a resident where my
daughter was and
she replied probably
on the toilet. I
observed two staff
sitting under the
gazebo smoking. The
back door was closed
thus preventing staff
from hearing what
was happening inside
the facility. My
daughter was seated
on the toilet and it
was evident from the
marks on her
buttocks
That she had been
left there for a
considerable amount
of time. I observed 1
resident at the
kitchen bench with a
knife chopping a
carrot.

I advised the Ops:
Manager she
phoned the staff
and asked where
they were and
were they smoking
she requested for
both staff to go
inside.

DHS management
failure in providing a
safe environment.

Abuse/Neglect
Impact
Failure of staff to
meet their duty of
care in that:






Neither staff on
duty was
monitoring the
clients.
My daughter
was left,
obviously for
some time, on
the toilet and
not monitored.
Therefore, this
constituted
neglect.

Example 4: 19/1/2015

On Monday
19/1/2015
My daughter and I
returned back to
after an
appointment at
approximately 5.10
p.m.
The staff on duty
were in the office

Actions

Inactions

I advised the staff
member rostered
on duty

Even after
mentioning this to
the Ops. manager
nothing has changed

Abuse/Neglect
Impact
Staff negligence in
ensuring a safe
environment
protecting her from
physical and
emotional abuse
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when at 5.30 p.m. I
observed one of the
residents pushing a
washing basket
trolley with
considerable force
into my daughter,
who became
extremely distressed
and it took quite
some time to console
and settle her.

Example 5: October 2014
Issue

Actions

Inactions

On October
7/10/2014
My daughter
suffered severe
grazing and
bruising to both of
her knees. DHS
alleged that the
injuries were
incurred at her day
placement on
8/10/2014 during
her participating in
her regular sailing
programme each
Wednesday. I
believe the injuries
occurred at her
place of residence
as my daughter
does not fall over
and the only way to
acquire grazing and
bruising to her
knees is by having a
fall.

I lodged a complaint
with the manager of
her day placement
and they submitted
an incident report
and I was provided
with a copy
indicating the
incident did not
occur at sailing.
I also lodged a
complaint with DHS
DAS manager
requesting an
investigation into
the incident. The
DAS manager
responded by
emailing a photo of
my daughter seated
on the toilet on
8/10/2014.

DHS Management
alleging that the
Severe grazing and
bruising to both of
knees
occurred at sailing.
DHS failure to phone
and advise the family
of the
incident/injuries as
documented in their
guidelines. The OPS
manager sent an
email to advise me on
Thursday 9/10/2014.

Abuse/Neglect
Impact
Psychological and
Physical abuse
Negligence no follow
up with G.P. was
arranged.

Example 6: Various dates ‐ Sending Client to Day placement when unwell
Issue

Actions

Inactions

Staff sending my
daughter to her
Day Placement on
a regular basis
when she is unwell
suffering the
following severe
infected sinus UTI
cellulitis and colds.

Staff ignoring the
Health Management
Plan that clearly
outlines the signs to
look for.

DHS allegations that
family take
to visit her G.P
unnecessarily despite
the consultation
notes from the G.P.
and the diagnosis

Abuse/Neglect
Impact
Negligence.
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Example 7: Impacted Bowels Admitted on 4/11/11 21/10/12.
Issue

Actions

Inactions

The client was
admitted by the
family to Knox
Emergency hospital
on two occasions
with impacted. On
Xmas day 2013 the
family had to take
to visit her
G.P. due to chronic
constipation.
The client’s G.P. has
ordered several X‐
Rays over a period
of time as she
continued to suffer
with severe
constipation.

Staff ignoring G.P.
instructions Staff
ignoring problems
with bowel
movement

Staff failure in
implementing G.P.
instructions of
ensuring the client is
hydrated 2.litres of
fluid daily and
regular exercise.

Abuse/Neglect
Impact
Negligence in health
care.

Example 8: Arm Biting. 24/5/201 and 29/5/2014
Issue

Actions

Inactions

Client was suffering
with infected sinus
and staff were
getting her ready to
attend her Day
Placement. She
was displaying signs
of feeling unwell
and had been to
her G.P who had
prescribed
antibiotics Client
was on the
bus returning
to her place of
residence after
attending her day
placement when
she had an arm
bite, bit her lip and
had scratches on
her neck and was
stamping her feet.

Staff ignored the
client’s behaviour as
documented in her
Health Management
Plan and as a result
she bit her left fore
arm causing broken
skin to her arm.

The information
regarding the injury
to the client arm
biting incident was
not correct.
DHS provided the
family with three
different versions of
the arm biting
incident

The Health
Management plan
clearly states that
when the client is
feeling bullied she
will engage in self
harm behaviour

Abuse/Neglect
Impact
Negligence
Staff failed to take the
client to her G,P, to
have her forearm
dressed as
documented in her
Health Management
Plan
Staff failure in not
providing factual
information.

Example 9: Diet and Weight management December 2011
Issue

Actions

Inactions

The client has a

September 2011

Failure to adhere to

Abuse/Neglect
Impact
Abuse and negligence
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menu plan to
address high
cholesterol and to
manage her
weight. This plan
was designed by a
private dietician.

DHS management
requested the
intervention of a
dietician to assist
her with further
weight gain

G.P. and allied health
professionals
prescribed
treatment/health
programme Ignoring
the required exercise
to manage both
weight and impacted
bowel issues.

of health and
wellbeing.

Focus 4: Abuse of privacy and respect
Example: October 2014 – 21/1/2015
Issue

Actions

Inactions

On October8 2014,
house staff
photographed my
daughter whilst
sitting on the toilet in
a desperate attempt
to prove that the
alleged grazes and
bruising to both of
her knees did not
occur at
and the photo
image was emailed
to me by the DAS
Manager

I lodged a complaint
with Complaints
Integrity and Privacy
Unit and I was
advised that my
complaint would be
dealt with in 10
working days. After
several phone calls
and emails pursuing
a response
On 21/1/2015 I
received a response.
Acknowledging that
best practice
principles as guided
by the “Charter of
Human Rights and
Responsibilities Act
2006 (Charter Act),
and duties under the
Disability Act 2006
were not followed as
a result of the
photograph being
taken at a time when
was on the
toilet.

Abuse of Privacy by
direct care staff

Abuse/Neglect
Impact
Abuse of Privacy by
DHS management
ignored.
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SECTION 2:
Indirect Abuse and Neglect as the Result of Behaviour towards the Family
Issues: Communication, bans, intimidation and ignoring
Example 1: Date: Ongoing since April 2011
Issue

Actions

Inactions

I received a letter
from the DAS
Manager Southern
Metropolitan Region
in March 2011
advising me that
that I was banned
from telephoning my
daughter’s house
and seeking
information
regarding her health
and wellbeing. This
was a result of
lodging a complaint
with the Disability
Service
Commissioner
regarding specific
health care issues
directly affecting the
client, which have
not been addressed.

DHS alleged that
there were
communication
difficulties between
House Staff and
myself and the
family.
The incontinence
allegation ahs had a
negative impact on
my daughter in
terms of:
 Her being forced
to sit on the toilet
for extended
periods.
 Not being
checked in the
early morning.
 Staff ignoring
routine checking.

The basis of the
above being that
is fitted
with continence
pads and thus staff
see no reasons to
toilet her at regular
intervals.

The client family
lodged a complaint to
the Disability Service
Commissioner and a
communication
agreement was put in
place The issues of
care were ignored.

In addition the
House Supervisor
insisted that my
daughter is
incontinent an as
such made a false
allegation.

Abuse/Neglect
Impact
Abuse of the right of
the family, on behalf of
the client, to complain.

.
Example 2: Date: Commencing 2011
Issue

Actions

Inactions

The long‐term ban of
communication
continued to be
problematic and was
detrimental to the
client’s health and
wellbeing. DHS staff
ignored the
communication
guidelines and
enforced the client
family to adhere to

The initial six‐week
transitional period
of the
communication
guidelines was
extended by the
DAS Manager in
September 2011
and no attempts by
DHS to have the
communication
arrangements

Family lodged
another complaint
with the DSC
regarding the
communication
guidelines and issues
of care regarding the
client’s health and
wellbeing.

Abuse/Neglect
Impact
Significant trauma
felt by the family
and frustration at
the DSC who totally
dismissed the
matter from his
considerations and
as such abrogated
his responsibility to
the client and family
by excluding this
significant issue.
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the communication
guidelines.

between myself and
direct care staff
reviewed.

Example 3: Date: Late 2013
Issue

Actions

Inactions

Unsubstantiated, and
untrue allegations of
family exposing staff
to occupational
violence and by their
alleged persistent
difficult behaviour
causing stress to the
staff.

DHS used a
Provisional
Improvement
Notice (PIN) as
issued on the
department by
Worksafe Australia
to rationalise the
use of draconian
restrictions. on the
family visiting the
client in her home.

Communication
Guidelines were
drawn up by DHS.
The Department then
proceeded to
document anything
staff considered a
breach of the
guidelines and
enacted a ban on the
family in visiting the
house.

Abuse/Neglect
Impact
A 2 week ban was
placed on me in
November 2013
from visiting my
daughters house as
a result of exiting
the client’s bedroom
with her afternoon
tea and placing her
afternoon tea on the
kitchen bench.
The client’s
stepfather was
banned for a period
of several weeks
commencing
8/11/2013 for
leaving the client’s
bedroom whilst she
was getting
changed.

Example 4: Roadblocks to Activating Client’s Person Centre Plan/Care Meeting. Date: Mid
2014 to present
Issue

Actions

Inactions

The department’s
Residential Services
Practice Manual
provides or Person
Centre Plan
(PCP)/Care Meetings
to be instituted for
clients.
The family sought
such a meeting, on
behalf of the client,
in mid 2014.
The department has
used a number of
tactics to avoid this
meeting.
At the time of
making this
submission the
meeting had not

By the family
Advised request for
meeting.
Provided
alternative
dates/times.

Essentially the
inactions perpetrated
by the department
have consisted of a
range of stalling and
avoidance tactics
including:

Demanding that
two senior
managers not
directly involved
with the client
attend the PCP
meeting

Advising they
would draft the
plan and send it
to the family for
consideration

Not being

By the department
Firstly, sought to
bypass the meeting
and conduct the
process via email.
Secondly, advised
could not meet
designated
time/date dur to a
senior manager not
being available.

Abuse/Neglect
Impact
This represents a
case of abuse and
neglect by:

Ignoring the
client’s right to
have a PCP

Ignoring the
family’s request
as made on
behalf of the
family member

Ingoing the
processes
defined and
mandated in
the RSPM

Avoiding
responsibility to
address care
needs and
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taken place despite
numerous requests.







available on
multiple
dates/times
suitable to the
family
Ignoring the
family’s
reference to the
requirements of
the RSPM
Ignoring an
outcome
recommendation
of a review
arising from my
complaint to the
DSC
Totally ignoring
any reference to
the client’s right
to have a Person
Centre/Care Plan.

requests as a
planned
requirement.

Communication Summary
The fact that restrictive communication arrangements, including bans should be imposed on the family by
the Department must be considered as not only inappropriate but must also be considered as providing staff
with a ready made excuse not to engage the family and thus avoiding having to immediately deal with
concerns, queries and complaints. In effect this ‘silent’ and exclusionary treatment constitutes abuse and
neglect by the staff by virtue of the fact that matters that the family sought to communicate not being
addressed in a timely way and further by the staff not advising the family of issues associated with the client,
in a timely way.
By way of example the following is provided.








Communication between some direct care staff and
sister,
continues to
be problematic for example there is a reluctance to provide the agreed level of information,
answers to questions seem to be avoided. This has been raised with the Operations manager on
several occasions.
The current arrangement whereby I have twice‐weekly discussions with the Operations Manager
is unsatisfactory in providing
with the required level of support and care required.
For example: House staff provides the Operations manager with an email regarding
daily
activities, meals, bowel movements. If I have any questions, the Operations Manager is unable to
provide the information and I have to wait until the following day or I can request
sister to
contact the house and request the information. This is such an ineffective and unsatisfactory
way of communicating about my daughter’s daily needs and her general wellbeing.
On many occasions when I have requested additional information about
or documents
such as the bowel charts to take to a doctor’s appointment I have been advised that I have to wait
several days until the House Supervisor is on duty or the information is not provided.
had an arm bite episode, where she bit her right forearm breaking the skin and which
required medical intervention. Staff did not advise
sister or me, as per the agreement that
the incident had occurred.
**************************
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Disabled were abused in house of horrors
and governments covered it up
It took a month of unexplained bruising appearing on the body of Chloe Castello* before
anyone began to question what was happening inside the big brown-brick house on the
Mornington Peninsula.
Castello herself could not tell her story. So severely intellectually disabled she could not
speak, she was fully dependent on the care provided by the Victorian Department of Human
Services.
But the physical evidence was shocking. At first, the bruises appeared on the young woman's
chest, forearm and upper thigh. Then her right eye was suddenly black and swollen. After
that, she was found by carers with a bruised knee and cuts to her legs.

Julie Sullivan is speaking out about her role in first raising abuse in Victorian government
disabled houses 25 years ago and her subsequent treatment. Photo by Penny Stephens. Photo:
Penny Stephens
None of these injuries were entered into official incident reports as required by law.
But on January 2, 1995, almost four weeks after the dark blue welts first appeared, house
staff called the police to come to where Castello and several other severely disabled young
adults lived.
This was not only because it was clear Castello had been seriously assaulted. Some staff had
now come to believe she had also been raped. In the words of one of her carers, she was
"black and blue" and both sides of her groin were a "purple-yellow colour".

Ultimately, a young male carer was charged with her assault and resigned. Soon, others in the
house began to talk about other serious incidents and cases of mistreatment. And for a short
while, it looked like the terrible secrets of the house would be exposed and dealt with.
But then things went quiet. The wheels of the self-protecting Victorian bureaucracy were
turning, making sure that the complete story of the shameful treatment of the Mornington
Peninsula residents would stay hidden.
And so it stayed for 20 years. It is only now, thanks to a whistleblower prompted by a series
of recently revelations about the abuse of disabled Australians in care, that the full story is
finally being told.
For most of the victims, it's too late. They have died due to their life-limiting disabilities. But
their stories need to be aired. Not only in the interest of long overdue public accountability
and justice but because the factors that contributed to their mistreatment remain a feature in
many contemporary cases where disabled Australians have been abused: powerless victims;
secrecy; fear; institutional incompetence and the official persecution of whistleblowers.
These factors were all present in the Yooralla case, where stories from recent years of rapes
and assaults have prompted a major Ombudsman's inquiry along with a state and federal
parliamentary probe into why so many disabled Australians are being abused by those
supposed to care for them.

Prompted by the emergence of these cases, the whistleblower in the Mornington Pensinsula
case, who has amassed hundreds of pages of confidential government documents and waged
a 20-year battle for justice, has now come forward to tell her own story.
When Julie Sullivan, a former carer at the Mornington Peninsula house first heard what had
happened to Castello, she felt sick. She had worked at the house six years earlier, in the late
1980s, and had raised the alarm then about the treatment of its residents.
Sullivan still vividly recalls the day in 1989 when a man and a woman arrived at the
Mornington Peninsula house armed with a list of questions. The pair were known as
"community visitors", and were representatives of a new statutory authority, the Office of the
Public Advocate, which had been established to ensure the rights of Victoria's disabled and
vulnerable were being upheld.
They had come because Victoria's first Public Advocate, the late Ben Bodna, had received
concerning information from the mother of a resident called
They asked Sullivan if she could answer some questions, and she opened up about what she
had seen – the "whacking" of a male resident, the use of a coarse scrubbing brush on another
resident's face for punishment and of people being "tied to the toilet" for long periods.
Sullivan also told graphic details of seeing a senior staff member insert soap into the anus of
a resident.
The OPA, which recently led the call for an inquiry into the abuse of disabled Australians,
was also told by Sullivan back then of a culture of cover-ups at the house, and they found
evidence of alleged falsification of incident reports and financial wrongdoing.
The OPA reported its findings to the then Cain Labor government's community services
minister, Peter Spyker. In a confidential August 1989 briefing, a senior department of
community services official wrote: "Allegations are most serious … and could involve
criminal charges being laid".
The house supervisor was re-deployed and a panel of inquiry formed, featuring senior public
servants and an OPA observer. The panel substantiated the most explosive allegations,
including the unlawful use of restraints and soap suppositories, and expressed "very serious
concerns over programs and potential risk for residents".
Yet it failed to interview everyone connected with the house and quickly began laying a
bureaucratic dead-hand over events, telling Spyker that no staff had been negligent and only
"programmatic issues" had been identified.
Leaked files include one memo written by a public servant who seems more concerned with
bad publicity than the bad treatment of residents: "Recommendations of the panel are
designed to ensure that initiatives are already being undertaken to minimise any adverse
comment and present a positive response to the matter".
Senior bureaucrats also moved to silence the Office of the Public Advocate, with the panel of
inquiry advising ministers that: "The role of the Community Visitors in this matter is of grave
concern in as much as they have clearly moved into areas in which they appear to have no
jurisdiction nor should they seek to have jurisdiction".

By contrast, no staff at the home were disciplined. The house supervisor was later reinstated
and returned to work at the house – where she hired lawyers and began attacking her
accusers, including Sullivan.
Sullivan, who had a promising career as a Victorian government carer when she felt
compelled to blow the whistle, was left feeling confused and threatened. She was
subsequently moved from job to job within the department.
Months later, in June 1990, the then Ombudsman Norman Geshke wrote to the directorgeneral of the Community Services department to ask why staff had not been disciplined, but
still there was no action. The community services department's then regional director, Mick
Ellis, simply drafted a letter for his minister, Kay Setches, saying that the situation at the
house was under control, and the minister signed it. Ellis did not return calls from Fairfax
Media.
But Sullivan and a handful of others would not give up. For six more years, they tried
unsuccessfully to raise the plight of the five residents of the Mornington Peninsula house,
who had no voice of their own. In that period two people died there. A doctor, who was
described in departmental documents as the residents' GP said later that he did not see the
residents for years.
It was only when Chloe Castello was assaulted over a month in 1994 that the authorities
deemed the house and those living in it worthy of another look.
In December that year, Nancy Johnson, a veteran carer at the Mornington Peninsula house
noticed Castello seemed exhausted after each time she'd been in the care of a 20-year-old
male house employee.
Johnson became further alarmed when she found the young male carer, who has not been
identified for legal reasons, in the young disabled woman's bedroom while she was being
undressed.
"I had to tell him on a number of occasions to leave her room. There was no need for him to
be in her room," Johnson said in a later signed witness statement.
The young man had begun work at the house months earlier. It was his first real job. He had a
hearing problem and, according to fellow staff, enjoyed patrolling the corridors with his big,
black, military-style torch and heavy ring of keys.
He "enjoyed" his "power," Johnson noted.
But Johnson did not file an incident report at the time, saying later that her supervisor, who
Fairfax Media has not named for legal reasons, had instructed staff to formally report abuse
only if they actually witnessed it. Instead, Johnson noted the injuries in a day book kept at the
house.
"Chloe has a lot of very bad bruises on her right chest and the back of her left arm, also on
her left thigh. They seem very deep bruises," she wrote at the time.

Another staff member, Carmel Quirk, also noticed the bruises. But Quirk was fearful of
recording this in official records after the house supervisor warned her that "it makes me look
bad". Instead Quirk made meticulous private notes which were later provided to
investigators. A note from early January 1995 described Castello having a "black left eye, cut
on cheek bone, face swollen, left side badly bruised".
Finally, on January 2, the evidence could no longer be ignored. It seemed to staff that
Castello had been not only beaten, but possibly raped, evidenced by deep bruising on both
sides of her groin. Later that day, management notified local detectives, but it was another 24
hours at least –almost 48 hours after the attack – before the department organised for the
woman to be forensically examined, making the proof of any sexual assault difficult.
Police charged the young hard-of-hearing male carer with unlawful assault and recklessly and
intentionally causing injury. Court records do not reveal whether he was convicted but
he resigned from his job before he could be sacked.
But the man made allegations of his own, telling government investigators that he had seen
other staff abuse residents, including a senior female staff member who allegedly slapped and
manhandled residents while verbally denigrating them.
"You f------ idiot. Eat your tea, you bastard," was what he claimed the female staffer had said
to a resident. The male carer's allegations were backed up by a second carer, who claimed in
1995 to have previously seen the same senior female staff member force feeding a resident to
the point of choking.
Carer Julie Sullivan was shocked but not surprised when she learned of the 1995 inquiry.
On January 17, 1995, investigators published their report, which found "the standard of the
client files was appalling", and said they could not locate any incident reports. The local GP
told investigators he had not completed full medical examinations of any of the five residents
at the Mornington Peninsula house.
Carer Nancy Johnson told investigators: "The clients don't go to the doctor … I don't think
they ever have an annual check-up."
When medical checks were finally implemented, a female resident was found to have
constipation so chronic that it had led to serious medical problems.
In August 1995, some eight months after the bruises were first noted on Castello's body, and
six years after the first complaints were lodged about the house, the long-standing supervisor
of the Mornington Peninsula house was hit with 23 disciplinary charges. She did a plea
bargain and accepted guilt for eight charges, including failure to maintain client files, failure
to submit incident reports, failure to get medical assessment of clients and the submission of
false and misleading receipts. She resigned, going on to work in the private aged-care sector.
But the cover-up continued. There was no public reporting, or broader accountability. As a
result, there were no calls for reform, nor inquiries of the type that would occur nearly two
decades later, when abuse scandals in other Victorian homes for the disabled were revealed in
the media.

"All the agencies charged with the care and protection of our most vulnerable failed in this
case," Sullivan says.
Much has changed in 20 years. The Mornington Peninsula house remains a group home, but
is now run very well – which is why Fairfax Media has chosen not to name it. There are
stronger policies about reporting abuse in such situations. Police have improved the way they
handle sexual abuse allegations. Disabled Australians are being listened to more than they
were in the past.
But much has also stayed the same. In 2012, Fairfax Media received a leaked report showing
the Department of Human Services had 112 cases of serious alleged "staff to client abuse".
The department's response to the leak was indicative of the treatment of whistleblowers.
Instead of fixing the problem, it hired – at great expense to taxpayers – forensic investigators
to trace the source of the leak.
When Fairfax Media last year tried to obtain up-to-date data on alleged staff to client abuse,
the department refused to release a single document under the Freedom of Information Act. It
said to do so would be "contrary to the public interest" because it could "mislead the public
and lead to ill-informed debate".
For Sullivan, such responses cause her to doubt just how much things have really changed.
She intends to make a detailed submission about her experiences to the federal Senate's
inquiry into the abuse of the disabled.
She realises the revelation of what really went on at the Mornington Peninsula house could be
painful for relatives of the residents, who may still be unaware of the extent of the
mistreatment.
But Sullivan hopes they understand why she is speaking out.
"Please know that there were staff at that house who loved your loved ones very much and
tried so hard."
*Name has been changed

A Case Study in Protecting the Powerful

A CASE STUDY
POWER PLAY
- DIVERSION AND CONTROL IN DISABILITY SERVICES -

Synopsis
This case study demonstrates how allegations of staff stress and the
power of occupational health and safety legislation were used by
Victoria’s Department of Human Services (the department) to attack
and cast blame on the family of a woman with an intellectual
disability.
It explores how the department used control and threats as tactics in
order to avoid confronting duty of care complaints and the
department’s obligations under Victoria’s Disability Act 2006 (the Act).
The case represents a concerning study in how the blind protection of
staff, the ignoring of legislated mandates, and the protection of an
institution itself, as in a government department, conspired to
relegate the rights of a person with a disability and her family to a
second order issue, and in effect covered up duty of care failures.
The case study presents six actions that must be taken by
government to correct the significant systemic flaws exposed in this
instance.
1. The Principal Players
This case presents as an interplay involving four sets of players.
(i)

The Client
Is a woman in her mid-forties with an intellectual disability
and associated conditions of kyphosis (over curvature of
the upper back) and high cholesterol. The client
communicates through non-verbal means.
The client’s health is of major concern to her family and
issues such as her bowel regularly becoming compacted,
along with dietary issues and the importance of daily
exercise, have been ongoing. As a result, the client’s
mother has taken direct responsibility for visits to the
client’s health care providers.
The client has been in the care of the department in
accommodation and support for more than 20 years. She
attends a funded day service in close proximity to her
home, five days a week, Monday through Friday.

(ii)

The Family
The client’s family, as in her mother, stepfather and sister,
has continued to demonstrate significant support for her.
Most weekends are spent in the family home. Her sister is
her legally appointed administrator.
In effect the client’s mother and sister, in particular,
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advocate on her behalf, and take a keen interest in
ensuring the client’s health and welfare.

2.

(iii)

Department of Human Services Representatives
The department’s involvement in this case has been at
three levels. The direct service level within the
accommodation setting particularly has involved the House
Supervisor and one other permanent staff member as the
protagonists and challengers to the family. The middle
management level within the disability accommodation
program, including all levels up to the Accommodation
Manager, have been direct responders and represented the
department in the conciliation conference.
The
department’s legal officer has also been involved via
responses to legal action initiated by the family. The
department opposed a guardianship application in 2012.

(iv)

The Disability Services Commissioner (DSC)
DSC officers became involved in this case in response to a
formal complaint as lodged by the client’s mother in
November 2010. The DSC facilitated a number of actions
over the course of almost three years including meetings
with departmental representatives, a visit to the client’s
accommodation, and supporting an independent review.
An attempt to conciliate the complaint in October 2013
was only in part successful, in terms negotiating an
outcome concerning communication protocols, albeit the
family was told staff would have to be consulted and agree
with the proposed changes, this of course raising the
question of - Who actually manages the service? The
conference failed to address the core of the original
complaint as in the care issues.
Thus, the original
complaint could not be considered to have been resolved
and the complaint was, in effect, ‘parked’.

A Situational Analysis
This case highlights the significance of the principles listed in the
Disability Act 2006 and as applying to persons with a disability
and their families. Essentially, the case brings to the fore how
the failure of a service provider to acknowledge and apply
mandated principles led to a situation where rights were denied.
By ignoring the rights as inherent in the Act as applying to
persons with a disability, including Sections 5 (2) (a), (b), (d), (g)
and 5 (3) (b), (d) and (g), and as applying to families (section 5
(3) (h), (i), (j) and (k)), the department failed to meet it
statutory obligations as a service provider.
The family sought to support their daughter/sister by raising
issues of care with the department and to express concern about
the failure of staff to meet their duty of care obligations. The
client’s medical history supported the family’s concerns that staff
were not diligent in their observation of changes occurring in the
client’s health status and that staff were failing to be proactive in
giving attention to such matters.
As a result, and over time, the House Supervisor and one other
staff person, in particular, responded by challenging the family
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and exerting pressure on them when they visited the house.
Middle management gave no indication of any internal
investigation being undertaken or any action having been taken in
relation to the family’s concerns. Instead, it can reasonably be
concluded that management simply supported the House
Supervisor without question. Or, in other words management
denied the client and her family any right to have the matters
investigated and to be informed of any management actions to
address their concerns. The writers argue that what ought to
have been a fair and reasonable expectation by the family was
denied.
As a means of shifting blame, the department then promoted the
notion of developing Communication Guidelines aimed at placing
boundaries around the family’s contact with their daughter/sister.
In effect, management sought to direct attention away from the
issues associated with duty of care and health and welfare of the
client by suggesting instead that the issues were about how the
family communicated with staff. This was a classic case of blame
shifting and painting the family members as the ‘bad guys’.
To make matters worse the department submitted that the
development of the Guidelines was not only in response to a
WorkSafe requirement, but was at the staffs’ insistence and
required their approval for any changes. Thus, it is readily
apparent that this is a clear case of the client and her family not
having their rights considered. A frightening inclusion in the
Guidelines was the requirement the family could only visit the
client in her bedroom, including having afternoon tea there.
Further, any breach of the Guidelines, or failure to adhere, would
see the family being barred from the house for a predetermined
period. This was an action that was subsequently taken by the
department. Concurrently, the department denied that the action
of restricted access did not contravene Section 58 (a) and (f) of
the Act, that is, ensuring the resident is treated with dignity and
respect and not unreasonably interfering with the resident’s
enjoyment of the premises. The writers dismiss this as facile and
submit it goes to show the spuriousness of the department’s case.
As a result of the client’s mother initiating a complaint to DSC,
almost three years transpired before the DSC facilitated a
Conciliation Conference. Despite the conference reaching a part
agreement, the principal issues of the department’s obligation
under the Act, and indeed attempts to raise the relationship of
clauses in the Act to the department’s failure to meet the duty of
care provisions, were in effect ignored or glossed over.
3.

The Issues
This case presented as a patchwork of interlocking issues. The
following are identified as the more critical ones, and in essence
highlight the failure of the department and the DSC to fully
support a person with a disability to have her rights protected.
Further, these issues highlight the department’s failure to
acknowledge and respect the rights of the client’s family.
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(i)

A Matter of Rights
The client, as a client of the department, is subject to the
Disability Act 2006 (the Act), as indeed is the department.
The Act in its Purpose is unambiguous in reaffirming and
strengthening the rights of persons with a disability.
These rights are further emphasised in the Objectives of
the Act (Section 4), the Principles (Section 5) and
principles as specific to Persons with an intellectual
disability (Section 6).
Section 57 of the Act makes reference to the requirement
of a Residential Statement being provided to a person
residing at a residential service and in particular
specifying, as in section 57 (2) (e), any conditions which
apply to the provision of the residential services. Further,
and as per section 57 (4) (8) of the Act, there is the
requirement of giving reasonable notice in writing of any
changes to the original information provided. No such
action as required in section 57 (4) (8) occurred, with the
last statement being provided in 2012.
Section 58 (1) (a) of the Act requires services providers
providing residential services to, “take reasonable
measures to ensure that residents are treated with dignity
and respect …”. Further, section 58 (f) of the Act requires
a resident to be afforded the right to proper use and
enjoyment of the premises. The department’s attempt to
restrict family visits to the house to the client’s bedroom
was restrictive and a clear breach of the Act. Particularly
noting the department’s demanded that the client take her
afternoon tea in her bedroom when her family visited her,
thus denying her access to the common areas of the
house.
The department failed to adhere to particular clauses in
sections 57 and 58 of the Act.
This case demonstrates that the department totally
ignored the Disability Act, which of course was established
to protect the rights of persons with disability, and in this
case failed to uphold the client’s rights.

(iii) The Matter of Duty of Care and the Law of
Negligence
The concept and practice of duty of care is a requirement
of service providers. The generally agreed understanding
of the concept is that the standard of care is the way in
which a person should act to make sure that they do not
breach their duty of care by either placing a person in a
situation of risk or by allowing a person to remain in a
situation of risk.
Clearly, based on the medical evidence concerning the
client’s care within her accommodation setting, it is
reasonable to conclude that particular staff have at times
failed to meet their duty of care to her.
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By failing to meet their duty of care, the department, and
in particular some of the house staff, were negligent as
defined in the Wrongs Act 1958.
(iv)

Health and Safety Concerns - The Three-Card Trick
and a Denial of Natural Justice
Despite the family having pursued their concerns about the
failure of the department to meet its duty of care to the
client, and having done so over several years, the
department’s response was to promote concerns about the
health and safety of the staff. In effect they ignored the
core issues as contained in the complaint to the DSC.
The department played the ‘stress card’ and in so doing
sought to use it to argue that it was the family who was
inappropriately placing the house staff under duress, which
led the staff to become stressed.
The way in which the department manipulated its
approach was to claim that over a period of 12 months
house staff had submitted nine of what are known as
Disease, Injury, and Near Miss Accident (DINMAs) reports.
These forms are an internal document used to record and
report injuries or near misses.
Despite management initially saying that three of these
forms related to concerns about the client’s sister and six
related to her mother, when challenged the department
stated that the forms did not include names. Apart from
this, the department refused to allow the mother and
sister to access the forms and thus denied them any
opportunity to defend themselves. Never was any advice
provided as to times, dates, location and the staff allegedly
affected by the mother and sister. Thus, the first card
played by the department was the DINMA card or what
might be more accurately described as the secret
allegations card.
The next card played by the department was the
Occupational Health and Safety Act (OH&S) card. That is,
unnamed staff, and not all staff, made complaints under
the OH&S Act. In essence, while the department ignored
their obligations under the Disability Act, it emphasised its
responsibilities under the OH&S Act.
Associated with the OH&S Act, the department then used
what is known as a Provisional Improvement Notice (PIN)
as issued on the department by WorkSafe Australia to
rationalise the use of draconian restrictions on the family
visiting the client in her home under the guise of
Communication Guidelines drawn up by the department.
The department then proceeded to document anything it
considered a breach of these guidelines. Worse still, they
then enacted a ban on the family in visiting the house.
While the PIN was allegedly in relation to staff stress,
noting the department also refused to provide a copy of
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the PIN to the family, the department’s response was to
simply apply restrictions on the family and thus abrogate
its responsibility to consider other options to address the
alleged stress of some staff. The department’s approach
ignored the rights of the client and the family as enshrined
in the Disability Act. In effect, the department put the
staff needs ahead of the client’s and family needs without
ever seeking to consider alternative responses to the PIN.
Three issues of concern are expressed in relation to this
tactic by the department.
The first relates to the fact the OH&S Act does not apply to
non-employees as in the case of the family – they are
private citizens.
Given this, it is argued that any
requirements imposed by the OH&S Act on the department
are not applicable to the family.
The second relates to the alleged nature of the PIN, noting
a copy was not provided to either the client’s mother or
sister. If, as alleged, the PIN relates to alleged stress
being experienced by particular staff, then the obligation
to deal directly with this is imposed on the department and
not on private citizens as in the client’s family. By seeking
to impose a restrictive communication system, the
department is in effect seeking to shift what is its
responsibility to the family. Noting again of course that
this system denies both the client and her family their
rights under the Disability Act.
The third relates to the alleged complaint to WorkSafe and
whether there were named respondents in the complaint.
A DSC representative advised the family that a
departmental manager had stated not all staff were
signatories to the complaint. Further, that it was alleged
to be about 50 per cent of the total of the staff in the
client’s home. It was also advised that no respondents
were named in the complaint.
The above highlights two significant matters. Firstly, given
not all staff were party to the complaint, and thus not
party to the stress allegation, to then seek to impose a
blanket solution denies those staff who have alleged being
stressed the opportunity of being provided with an
individually tailored solution to their stress allegation.
Secondly, the advice that no respondents were named, by
implication means that to then seek to impose a supposed
solution on the client’s family is an invalid solution. It
should again be noted that by refusing to give a copy of
the PIN to the complainant, the department has
contravened the principles of natural justice
If, as suggested, the PIN relates to allegation by some
staff of being stressed, then the department’s obligation is
to those staff to implement a solution that does not
compromise the department’s obligations under the
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Disability Act.
The proposed communication strategy
seeks to subordinate the Disability Act to the authority of
the OH&S Act.
In so doing it also gives greater
consideration to staff by subordinating the rights of the
client and her family.
(v)

The Family as Advocates
The Act is very clear in recognising the important role
families can play in supporting their family member with a
disability. Specifically, sections 5 (3) (h), (i), (j) and (k)
detail the requirements of respecting, acknowledging and
strengthening the capacity of families. The family in this
case have demonstrated, beyond any question of doubt,
their commitment and support for their daughter/sister.
The family has at all times sought to ensure their
daughter/sister’s rights, health, welfare and broader
developmental needs have been at the forefront of their
advocacy
In their attempt to pursue these matters the department
sought to implement what were called Communication
Guidelines.
Five specific clauses in these so-called
Guidelines contravened the principles of the Act as
specifically relating to strengthening the role of the family.

(vi)

A Review – Time Delays - No Investigation – A
Denial of Rights
The department commissioned an independent review in
mid 2013 of “aspects of care and support” provided to the
client and included a term of reference related to family
communication and support.
While this review was
intended to inform the matter of the complaint as made to
DSC, the reality was that it was ill-conceived and simply
constituted another case of diversion.
The problems with the review were five-fold.
i.
It was only initiated some 20 months after the
submission of the complaint.
ii.
It was a review and not an investigation.
Therefore, it lacked the rigor and authority of a full
investigation.
iii.
The outcome report was virtually ignored at the
subsequent conciliation.
iv.
The DSC ignored its legal authority to initiate an
investigation and in effect abrogated its authority
and responsibility to act as the independent
reviewer.
v.
The time taken for the review added further to an
already elongated time frame.
As such, each
month that passed added to the denial of the
client’s and the complainant’s rights.
The writers are highly critical of what
conclude is the deliberate reluctance
undertake investigations. This is borne
provided in DSC’s Annual Reports. The
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view that the DSC is failing those complainants, and
persons with disability, where there is clear evidence that
an investigation is warranted.
Clearly, this case
warranted an investigation and this should have been
initiated soon after the complaint was accepted.
4. Diversions and Control
This case provides a clear example of what the writers describe as
‘diversion and control’ and argue that this was evidenced in a
number of ways.
(i)

The Abuse of Power and Legislation
The department’s staff abused their power by refusing to
acknowledge their responsibilities under the Act and their
failure to meet their obligations.
Yet, despite largely
ignoring the Disability Act, the department was quick to
emphasise its responsibilities and obligations under the
Occupational Health and Safety Act.
In effect, the department relegated the client and the
complainant to second best and instead sought to protect
staff, despite the evidence of a failure to meet duty of care
obligations.

(ii)

A Legislative Conflict
This case brought into conflict the Occupational Health and
Safety Act and the Disability Act.
It is important to
emphasise that the department obviously and knowingly
elected to use the OH&S Act as a tool to impose
restrictions on the family.
Rather than address the
requirements of the OH&S Act as the department’s
responsibility, they instead imposed the responsibility on
the family.

(iii)

Diversion – A blame the family tactic
An indication of the department’s antagonism towards the
family was evidenced by a comment made by one of the
departmental managers where he suggested that the
family has been a problem for over 20 years.
While the family’s concerns about the level of care
provided to the client do go back many years, significant
documentation exists to show their concerns were valid.
Indeed, in 1991 a staff member attached to the client’s
house left the department with 27 charges pending. Thus,
the evidence in fact shows that concerns about the level of
care provided to the client, expressed over more than the
two decades the client has been in the care of the
department, are still as relevant today as they were at that
time, and indeed have continued to be.
For a departmental manager to therefore seek to
characterise the current complaint as simply more of the
same from a family is not only dismissive of the complaint,
but also sought to cast the family as the problem. This is
a major concern and suggests that from the beginning the
department had had no intention to acknowledge the
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complaint as having any legitimacy. Further, that the
department will do all within its powers to shield its staff
from criticism and a possible finding of negligence.

5.

(iv)

It’s Not About Duty of Care – It’s All About
Communication – So Says the Department
This case saw the department using the tactic of
emphasising the issues of the family’s communication style
and practices and ignoring the real issues of the complaint.
The DSC in effect became seduced by the department’s
tactic rather than insisting that the issues of the complaint
were addressed from the beginning.

(v)

The Relocate the Client Strategy
Another strategy used by the department, and also raised
by the department and the DSC, was that of the potential
of relocating the client to another residential setting. This
must be called for what it was: ignoring the client and
saving the staff.

The Need for an End to Unequal Justice
If ever an individual case shone the light of despair on an absence
of justice, it is this case. The case reflects a power play with a
set of actions and inactions designed to avoid, manipulate and
redirect fault, where those responsible for the welfare, care and
protection of a person with a disability refused to acknowledge
and accept responsibility.
While the issues identified above characterise the flaws acted out
by those responsible for enacting the principles of the Disability
Act, the issues identified below detail actions to correct the
systemic flaws that, unless fixed, will see similar cases to this one
arise in the future.
(i)

The provision of funded family advocacy
Although called for over many years, successive
governments have ignored the need for funded family
advocacy. Despite funds having been allocated to other
forms of advocacy since the mid 1980s, families have been
pushed to the sidelines. This case highlights how the
department in effect bullied the client’s family with their
repeated attempts to divert attention from the family’s
complaints. Families must have the support of a dedicated
funded advocacy body to ensure that individual and
systemic issues are identified and addressed. Rather than
being relegated to a position of disempowerment, families
must be empowered through funded advocacy resources.

(ii)

The case for real authority to be legislated to the
Disability Services Commissioner
While the establishment of the Disability Services
Commissioner position constituted a major step in
handling complaints, the fact is that without the legislative
authority to compel or direct, the role will simply remain
dependent on conciliating outcomes.
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Although conciliation is a useful tool in dealing with
disputes, it does not always provide the answer.
As
evidenced in this case study, where the department
refused to acknowledge it failure to meet it duty of care
and the DSC had no power to direct, the family and the
person with a disability remained powerless.

6.

(iii)

The case for complainants having the authority to
demand a DSC investigation
The Disability Act must be amended to allow for a
complainant to demand an investigation by the DSC in
the event of a conciliated outcome not being forthcoming.

(iv)

The case for an automatic redirection to VCAT
In the event of the DSC failing to facilitate an acceptable
solution to a complaint, a legislative option of the matter
being directed to the Victorian Civil and Administrative
Tribunal (VCAT) should be activated.

(v)

The application of penalties
The Act in Part 9 – General Provisions, provides for
penalty units to be imposed for particular indiscretions,
for example, making false and misleading statements.
This section of the Act must be strengthened and linked
to the Public Administration Act 2004 whereby public
sector employees, as in the staff involved in this case,
when shown to have transgressed their roles or failed to
meet their obligations as public sector employees, are
penalised through fines or some other form of discipline.

(vi)

Address the conflict existing between the Disability
Act 2006 and the OH&S Act 2004
This case demonstrates how the provisions of the OH&S
Act overrode the provisions of the Disability Act, with
frightening consequences. People with disabilities and
non-employees must be protected to ensure they have
their rights preserved as provided for under the Disability
Act. As such the Government must take action to amend
both pieces of legislation in order to ensure that never
again can a PIN be misused, by any service provider,
including the department, to unfairly and unjustly exert
control and power.

Concluding comment
Given the range and frequency of the department’s breaches
of the Disability Act, noting that this case is representative of
many known by the writers, the current dysfunctional
approach to the management and remediation of complaints
represent a case of justice denied.
This case study stresses the necessity and the responsibility of
both the DSC and the department to address, not divert,
complaints. The department must ensure their duty of care to
the client and their obligations under the Act are met.
Client needs must not be allowed to come second to those of
the staff and the department. Justice must not be allowed to
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continue to be unequal in relation to people with disability and
their families. The actual practice of rights must again be put
front and centre, and the inappropriate protection of those who
fail clients must not be allowed to continue.
The protection of those in care must be paramount.
Institutional protectionism of staff, government departments
and funded agencies cannot be allowed to flourish. Readers
only have to remind themselves of the reasons why the Royal
Commission into child abuse in organisations came into being.
It was because abuse had been allowed to flourish for decades
even with the knowledge of the authorities. Nothing effective
was done and children suffered.
Rights and protection in disability can only become a reality
when the protection of staff and organisations do not take
precedence over clients and families, and the convenience of
the institutional response is locked away forever.
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