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Abstract:	   	   This	   submission	   specifically	   addresses	   the	   Media	   Release	   issued	   by	   the	   Disability	  
Services	  Commissioner	  as	  associated	  with	  his	  2014-‐15	  Annual	  Report.	  	  The	  submission	  contends	  
that	   the	   contents	   of	   the	  Media	   Release	   and	   aspects	   of	   the	   annual	   report	   largely	   ignores	   the	  
Commissioner’s	   failure	   to	   adequately	   address	   complaints	   concerning	   abuse,	   neglect	   and	  
exploitation	   as	   submitted	   to	   him	   through	   the	   complaints	   process.	   	   The	   Commissioner	   has	  
resorted	  to	  evasive	  language	  to	  describe	  his	  processes	  and	  has	  manipulated	  figures	  in	  order	  to	  
try	   and	   blunt	   the	   legitimate	   criticisms	   of	   his	   failure	   to	   investigate	   complaints	   as	   well	   as	  
promoting	  his	  performance	  as	  allegedly	  being	  one	  of	  a	  positive	  performance.	  	  The	  Parliamentary	  
Inquiry	   is	   charged	   with	   addressing	   abuse	   in	   the	   disability	   sector.	   	   The	   Disability	   Services	  
Commissioner	  is	  a	  key	  player	  in	  ensuring	  that	  people	  with	  disabilities	  are	  able	  to	  live	  free	  from	  
abuse,	  neglect	  or	  exploitation.	   	   Investigating	   such	  complaints	  and	   reporting	  accurately	  are	  key	  
responsibilities	  for	  the	  Commissioner	  to	  meet.	   	  The	  writers	  submit	  that	  the	  Media	  Release	  and	  
the	   2014-‐15	   Annual	   Report	   are	   documents	   that	   must	   be	   examined	   by	   the	   Parliamentary	  
Committee	  as	  part	  of	  their	  consideration	  of	  Term	  of	  Reference	  (C)	  of	  the	  Inquiry.	  	  They	  further	  
contend	   that	   this	   submission	   represents	   a	   primary	   source	   of	   analysis	   that	  must	   be	   taken	   into	  
account	  by	  the	  Committee.	  	  	  	  	  	  
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A	  Case	  of	  Not	  Believing	  All	  You	  Read	  

or	  
“Lies,	  damned	  lies,	  and	  statistics"	  

	  
	  
Although	  the	  attribution	  of	  the	  saying	  “Lies,	  damned	  lies,	  and	  statistics"	  is	  somewhat	  cloudy,	  Mark	  
Twain	   is	   often	   attributed	   with	   propelling	   it	   into	   popular	   use.	   	   The	   Disability	   Services	  
Commissioner’s	   media	   release	   concerning	   his	   2014-‐15	   Annual	   Report	   contains	   claims,	  
statements	  and	  figures	  that	  expose	  it	  to	  the	  significant	  question	  of	  –	  Can	  we	  believe	  all	  we	  read?	  	  	  
Equally,	   the	   annual	   report,	   similar	   to	   the	   Commissioner’s	   previous	   seven	   annual	   reports,	   also	  
contains	  claims,	  statements,	  figures	  and	  tables	  that	  cause	  the	  writers	  of	  this	  submission	  to	  ask	  -‐	  
Can	  everything	  in	  the	  report	  be	  accepted	  without	  question?	  	  	  
	  
Simply	  because	  statements	  are	  made	  in	  media	  releases	  and	  annual	  reports	  does	  not	  place	  them	  
beyond	  question	  or	  make	  them	  true.	  	  Graphs	  and	  charts	  and	  figures,	  no	  matter	  how	  displayed,	  do	  
not	   necessarily	   represent	   the	   true	   picture.	   	   There	   are	  many	  ways	   to	   ‘color	   the	  message’	   and	  
paint	   it	   as	   being	   more	   positive	   than	   may	   actually	   be	   the	   case.	   	   Part	   information,	   diversion,	  
combining	  unlike	  sets	  of	  figures	  in	  order	  to	  inflate,	  and	  simply	  alleging	  something	  to	  be	  so	  when	  
it	  is	  not,	  are	  some	  ways	  to	  color	  the	  message.	  
	  
This	  submission	  demonstrates	  how	  the	  Commissioner,	  in	  his	  media	  release	  and	  when	  associated	  
with	   the	  2014-‐15	  Annual	  Report	   itself,	   has	  used	  particular	   techniques	   to	  divert	   attention	   from	  
the	   real	   facts	   and	   thus	   disguised	   the	   many	   deficits	   of	   his	   performance	   to	   Minister	   Foley,	   the	  
Parliament	  and	  to	  the	  public	  of	  Victoria.	  	  	  	  
	  
	  
	  
	  
The	  Disability	  Services	  Commissioner’s	  failure,	  or	  refusal,	  to	  enact	  the	  letter	  and	  the	  intent	  
of	   the	  Disability	  Act	  2006	  as	   relating	   to	   investigations	  and	  as	  demonstrated	   through	  his	  
media	  release	  of	  7	  October	  2015	  and	  his	  2014-15	  Annual	  Report,	  is	  a	  serious	  deficit	  that	  
must	  be	  addressed.	  	  	  
	  
The	   Commissioner	   can	   no	   longer	   be	   allowed	   to	   thumb	   his	   nose	   at	   the	   Parliamentary	  
Committee,	   the	   government,	   the	   parliament	   and	   more	   importantly,	   people	   with	  
disabilities	  and	  those	  who	  make	  complaints	  to	  his	  office.	  	  
	  
	  
Given	   the	   findings	   as	   detailed	   in	   this	   submission,	   the	   writers	   submit	   that	   the	   Parliamentary	  
Committee	  must:	  
	  
	  
• Formally	   condemn	   the	   Commissioner’s	   evasiveness	   and	   his	   failure	   to	   address	  

complaints	  about	  abuse,	  neglect	  and	  exploitation	  in	  an	  appropriate	  way.	  	  	  
	  
• Find	   the	   Disability	   Services	   Commissioner	   to	   be	   in	   contempt	   of	   his	   obligations	   to	  

people	  with	  disabilities.	  	  	  
	  
• Determine	   whether	   they	   recommend	   that	   the	   Commissioner’s	   tenure	   should	   be	  

terminated.	  
	  



A	  Submission	  to	  the	  Victorian	  Parliamentary	  Inquiry	  into	  Abuse	  in	  	  
Disability	  Services	  

	  
A	  Critique	  of	  the	  Media	  Release	  Issued	  by	  the	  Disability	  Services	  Commissioner,	  Victoria	  	  

7	  October	  2015	  	  
In	  the	  Context	  of	  his	  2014-15	  Annual	  Report	  

	  
	  

_________________________________________________________________________________________	  
JacksonRyan	  Partners	   	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   26	  October	  2015	  

3	  

In	   his	   recently	   published	   media	   release	   of	   7	   October	   2015,	   Victoria’s	   Disability	   Services	  
Commissioner	  (DSC),	  by	  using	  the	  heading	  title,	  “Disability	  Services	  Commissioner	  empowers	  
complaints	  –	  2015	  Annual	  Report”	  and	  through	  each	  of	  the	  document’s	  key	  content	  paragraphs,	  
has	  sought	  to	  convey	  a	  message	  of	  unqualified	  and	  resounding	  success.	  	  	  
	  
Yet,	   when	   placed	   under	   the	  microscope	   and	   subjected	   to	   a	   critical	   and	   objective	   analysis,	   the	  
media	   release	  and	  components	  of	   the	  annual	   report	   are	   found	   to	  be	  highly	   subjective,	   evasive,	  
misleading	  and	  in	  some	  instances	  simply	  not	  true.	  
	  
Although	  not	  specifically	  stated,	  the	  media	  release	  tends	  to	  infer	  that	  people	  with	  disabilities	  are	  
the	  primary	  submitters	  of	  complaints	  or	  the	  makers	  of	  enquiries.	  	  Certainly,	  while	  it	  is	  important	  
that	   people	  with	   disabilities	   are	   encouraged	   to,	   and	   do	  make	   complaints	   or	   seek	   information,	  
other	  people	  also	  submit	  complaints	  and	  make	  enquiries	  to	  the	  Commissioner.	   	  It	   is	  however,	  a	  
sad	  reflection	  on	  the	  Commissioner’s	  apparent	  attitude	  to	  families	  of	  people	  with	  a	  disability	  that	  
his	   media	   release	   ignored	   them	   as	   being	   the	   primary	   source	   of	   combined	   enquiries	   and	  
complaints.	  	  	  
	  
As	  noted	  on	  page	  11	  of	   the	  annual	   report,	   “Source	  of	   enquiries	  and	  complaints.	  …	  The	  profile	  of	  
people	  bringing	  issues	  to	  the	  Disability	  Services	  Commissioner	  was	  similar	  in	  2014–15	  to	  2013–14.	  
Figure	   3	   shows	   that	   the	   proportion	   of	   all	   enquiries	   and	   complaints	   made	   directly	   by	   people	  
receiving	   services	  was	   29	   per	   cent,	  with	   the	   greatest	   proportion	   of	   enquiries	   and	   complaints	   still	  
being	  made	  by	  parents	  or	  guardians	  (38	  per	  cent).”	  
	  
Indeed,	   as	   noted	   by	   figure	   3,	   the	   combined	   figure	   of	   parents	   and	   guardians	   (38%)	   and	   other	  
family	  members	  (9%)	  account	  for	  47%	  or	  almost	  half	  of	  all	  matter	  raised	  with	  the	  Commissioner.	  	  
Despite	   the	   figures	   associated	   with	   complaints	   and	   enquiries	   representing	   two	   different	   and	  
separate	   categories,	   the	   Commissioner	   seems	   to	   have	   conveniently	   combined	   “enquiries	   and	  
complaints.”	   	  Why,	  we	  might	   ask?	   	   After	   all	   -‐	   complaints	   are	   complaints	   and	   enquiries	   are	  
enquiries.	   	   They	   are	   not	   one	   and	   the	   same.	   	   Therefore,	   the	   true	   figure	   of	   who	   actually	  made	  
complaints	   cannot	   be	   derived	   from	   the	   figures	   in	   the	   report.	   	   This	   approach	   is	   a	   repeat	   of	  
previous	  years.	   	  We	  might	   ask	  –	   Is	   the	  Commissioner	   seeking	   to	  divert	   attention	   from	   the	   fact	  
that,	  on	  average,	  only	  four	  complaints	  were	  received	  each	  week	  in	  an	  office	  consisting	  of	  “17	  staff	  
positions”	  with	  a	  combined	  “salaries	  and	  salary	  on-costs”	  budget	  of	  approximately	  $2M?	  	  	  
	  
The	  Fault	  Lines	  in	  the	  Media	  Release	  	  	  
The	   following	   extracts	   from	   the	   media	   release	   are	   analysed	   in	   order	   to	   provide	   an	   objective	  
overview	   and	   to	   challenge	   the	   spin	   provided	   by	   the	   Commissioner	   and	   the	   fault	   lines	   in	   the	  
media	  release.	   	  Where	  appropriate	   they	  have	  also	  been	   linked	  to	  particular	  parts	  of	   the	  annual	  
report.	  
	  
The	   banner	   headline	   -‐	   “Disability	   Services	   Commissioner	   empowers	   complaints	   –	   2015	  
Annual	  Report.”	  	  	  
	  
Analysis	  
“Empowers	  complaints.”	  Surely	  the	  Commissioner	  is	  not	  serious.	  	  Apart	  from	  the	  obvious	  criticism	  
that	   it	   is	  difficult	   to	  know	  how	  a	  complaint	  can	  be	  empowered,	  so	  surely	   this	  must	  be	   taken	  to	  
mean	  ‘complainants’,	  the	  real	  problem	  with	  this	  headline	  is	  as	  follows.	  	  	  	  
	  
Given	  the	  headline	  specifically	  references	  “complaints”	  the	  evidence	  for	  the	  claim	  must	  be	  judged	  
on	   the	   growth	   of	   complaints	   across	   the	   eight	   years	   the	   DSC	   has	   been	   operating	   as	   well	   as	   a	  
comparative	   analysis	   between	   2013-‐14	   and	   2014-‐15.	   	   Then,	   whether	   or	   not	   growth	   can	   be	  
assessed	  as	  being	  significant.	  
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We	  must	  remind	  ourselves	  that	  the	  claim	  made	  in	  the	  headline	  refers	  specifically	  to	  “complaints”	  
only,	   and	   not	   to	   the	   combination	   of	   complaints	   and	   enquiries.	   	   This	   is	   a	   significant	   point	   and	  
raises	  the	  question	  of	  transparency	  and	  the	  efficacy	  of	  the	  claim	  when	  placed	  in	  the	  context	  of	  the	  
figures.	  
	  
Table	  1	  below	  details	  figures	  extracted	  from	  page	  10	  of	  the	  2015	  Annual	  Reports	  relating	  to	  all	  
complaints	  only	  for	  each	  of	  the	  reporting	  years.	  	  These	  figures	  are	  then	  translated	  into	  an	  annual	  
raw	  figure	  increase	  or	  decrease	  on	  the	  preceding	  year.	  
	  
Table	  1.	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
The	  significance	  of	  the	  figures	  
	  
(i) Over	   the	   eight-‐year	   period,	   on	   a	   year-‐to-‐year	   comparison	   the	   number	   of	   complaints	  

lodged	  has	  moved	  up	  and	  down.	  
(ii) If	   year	   8	   (2014-‐15)	   is	   measured	   as	   a	   comparison	   with	   year	   7	   (2013-‐14)	   the	   actual	  

increase	   is	   only	  15	   for	   the	   entire	   year.	   	  This	   equates	   to	  on	  average	  an	   increase	  of	   less	  
than	  0.3	  complaints	  per	  week.	  

(iii) Even	  if	  year	  8	  (2014-‐15)	  is	  measured	  as	  a	  comparison	  with	  year	  1	  (2007-‐08)	  the	  actual	  
increase	  is	  only	  86,	  or	  on	  average	  approximately	  1.7	  complaints	  per	  week.	  

(iv) Even	   when	   assessed	   on	   the	   2014-‐15	   figures	   only,	   the	   on	   average	   actual	   number	   of	  
complaints	  received	  per	  week	  still	  only	  equates	  to	  four	  per	  week.	  	  	  

	  
The	  Critical	  Analysis	  
Given	   the	   claims	  made	   in	   the	   headline	   concerning	   complaints	   being	   empowered,	   and	   the	   clear	  
inference	   that	   through	   empowerment,	   apparently	   led	   by	   the	   Commissioner,	   there	   has	   been	   a	  
significant	   increase	   in	   complaints	   between	   the	   2014-‐15	   figures	   and	   the	   2013-‐14	   figures,	   the	  
evidence	   as	   detailed	   above	   not	   only	   challenges	   any	   such	   claim	   but	   also	   shoots	   holes	   in	   it.	  	  
Whether	   based	   on	   a	   raw	   figure	   increase	   or	   an	   average	   weekly	   increase	   in	   complaints,	   in	  
assessing	   the	   differential	   between	   2013-‐14	   and	   2014-‐15,	   the	   change	   in	   no	   way	   supports	   the	  
claim	  that	  the	  “Disability	  Services	  Commissioner	  empowers	  complaints.”	  	  
	  
Essentially,	   the	   figures	   provide	   no	   evidence	   that	   the	   Disability	   Services	   Commissioner	   has	  
empowered	  people	  to	   lodge	  complaints	   to	  any	  degree	  that	  can	  be	  classed	  as	  dramatic.	   	  Clearly,	  
the	  headline	  is	  not	  only	  misleading	  but	  it	  is	  wrong.	  	  As	  such,	  it	  must	  be	  condemned.	  
	  
Statement	  –	  “A	  strong	  service	  trend,	  and	  improvements	  in	  complaints	  handling.”	  
	  
The	  Critical	  Analysis	  
What	  on	  earth	  does	  this	  mean?	  	  It	  must	  be	  classed	  as	  nothing	  more	  than	  bureaucratic	  spin.	  	  For	  
example,	  what	  constitutes	  “A	  strong	  service	  trend?”	  	  What	  service?	  	  What	  is	  the	  trend?	  	  Certainly,	  
the	  report	  itself	  gives	  no	  clues	  as	  to	  what	  is	  meant	  by	  this	  claim.	  

Reporting	  Year	   Total	   No.	  
Complaints	  	  

Raw	  figure	  	  +	  or	  
–	   change	   from	  
the	   preceding	  
year	  

Average	   No.	  
Complaints	  
received	   each	  
week	  

2007-‐08	   133	   N/a	  (First	  year)	   2.6	  approx	  
2008-‐09	   140	   +	  7	   2.7	  approx	  
2009-‐10	   133	   -‐	  7	   2.6	  approx	  
2010-‐11	   173	   +	  40	   3.3	  approx	  
2011-‐12	   166	   -‐	  7	   3.2	  approx	  
2012-‐13	   203	   +	  43	   3.9	  approx	  
2013-‐14	   194	   -‐	  9	   3.7	  approx	  
2014-‐15	   209	   +	  15	   4.0	  approx	  
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”Improvements	   in	  complaints	  handling.”	   	  Need	  we	  remind	  ourselves	  the	  Commissioner	  has	  been	  
operating	  since	  2007	  –	  a	  period	  of	  eight	  years.	  	  He	  has	  been	  the	  Commissioner	  for	  each	  of	  those	  
eight	  years.	  	  He	  has	  been	  solely	  responsible	  for	  ‘leading’	  his	  office.	  	  Is	  he	  really	  suggesting	  that	  he	  
has	   not	   yet	   reached	   a	   level	   of	   excellence	   in	   complaints	   handling?	   	   Particularly	  when	   the	   office	  
handles	  only	  four	  complaints	  per	  week.	  
	  
Perhaps	  allowances	  can	  be	  made	  in	  bedding	  down	  processes	  and	  practices	  over	  the	  first	  one	  or	  
two	  years	  of	  his	  reign.	   	  But	  surly	   the	  Commissioner	  should	  not	  require	  eight	  years,	  and	  still	  be	  
counting,	   the	   “improvements”,	   suggesting	   that	   as	   yet	   he	   is	   still	   not	   operating	   to	   a	   level	   of	   best	  
practice,	  after	  eight	  years.	  	  
	  
By	  comparison,	  the	  writers	  anticipate	  that	  when	  the	  Commissioner	  takes	  an	  aeroplane	  flight	  he	  
has	   confidence	   the	   pilot	   has	   well	   and	   truly	   mastered	   the	   procedures	   necessary	   to	   pilot	   the	  
aeroplane,	  regardless	  of	  whether	  the	  pilot	  has	  one	  or	  eight	  years’	  experience.	  
	  
This	   ongoing	   claim	   of	  making	   “improvements	   in	   complaints	   handling”	  must	   be	   considered	   as	   a	  
serious	  indictment	  on	  the	  competence	  of	  the	  Commissioner	  as	  a	  leader	  and	  as	  an	  educator	  of	  his	  
staff.	   	   Surely,	   the	   benchmark	   should	   have	   been	   set	   years	   ago.	   	   Best	   practice	   should	   have	   been	  
established	  well	  before	  the	  eight	  years	  he	  has	  been	  in	  the	  chair.	   	  The	  time	  is	  long	  passed	  where	  
the	   Commissioner	   continues	   to	   rely	   on	   his	   tired	   old	   fallback	   position	   that	   “improvements	   in	  
complaints	  handing”	  are	  still	  being	  made.	  
	  
Statement	  –	  “Facilitate	  and	  empower	  some	  of	  our	  most	  powerless	  and	  vulnerable	  citizens	  to	  
speak	  up	  when	  they	  have	  a	  concern.	   	  The	  critical	  element	  in	  achieving	  this	  is	  to	  make	  them	  
feel	  safe	  and	  protected	  in	  doing	  so.”	  
	  
The	  Critical	  Analysis	  
As	  a	  stand-‐alone	  statement	  this	  presents	  as	  an	  admirable	  action.	  	  The	  problem	  with	  it	  however,	  is	  
that	  it	  lacks	  authenticity	  given	  the	  fact	  that	  many	  of	  the	  “most	  powerless	  and	  vulnerable	  citizens”	  
do	  not	  have	  the	  cognitive	  capacity	  or	  expressive	  ability	  to	  “speak	  up	  when	  they	  have	  a	  concern”	  no	  
matter	  what	  level	  of	  facilitation	  and	  empowerment	  may	  be	  provided.	   	  These	  people	  more	  often	  
than	   not	   rely	   on	   a	   family	  member	   to	   speak	   on	   their	   behalf.	   	   	   Yet,	   cases	   known	   to	   the	  writers	  
demonstrate	  that	  family	  complainants,	  who	  have	  raised	  issues	  with	  the	  Commissioner,	  have	  not	  
felt	  protected	  when	  complaining	  about	  a	  service	  provider.	  	  They	  have	  felt	  powerless	  in	  the	  face	  of	  
the	  Commissioner’s	   refusal	   to	   investigate	   their	   complaint.	   	   	   They	  have	   felt	   vulnerable,	   because	  
they	  have	  nowhere	  else	  to	  turn.	  
	  
The	   statement	   also	   of	   course	   ignores	   the	   fact	   that	   the	   Commissioner	   is	   not	   a	   direct	   service	  
provider	  and	  it	  is	  in	  the	  direct	  service	  areas	  where	  people	  with	  disabilities	  experience	  feelings	  of	  
being	  powerless	  and	  not	   feeling	  safe.	   	  Making	  people	   feel	   safe	   is	  not	   the	  same	  as	   their	  actually	  
being	  safe.	  
	  
While	  the	  Commissioner’s	  statement	  might	  be	  argued	  to	  represent	  a	  ‘feel	  good’	  platitude	  for	  him,	  
it	  can	  however,	  be	  argued	  to	  fail	  the	  reality	  test	  of	  –	  How	  does	  he	  do	  this	  when	  he	  is	  not	  a	  direct	  
service	  provider?	   	   	  As	  such,	   it	   is	  reasonable	  to	  condemn	  the	  claim	  as	  being	  nothing	  more	  that	  a	  
‘Look	  at	  me	  aren’t	  I	  good,’	  type	  statement	  
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Statement	   –“People	   with	   disabilities	   typically	   felt	   exposed	   and	   fearful	   of	   retribution	   and	  
withdrawal	  of	  services	  if	  they	  complained.”	  
	  
The	  Critical	  Analysis	  
Of	   course	   they	  do,	   as	   indeed	  do	   their	   families	  when	   they	   speak	  up	  on	  behalf	   of	   their	   sons	   and	  
daughters	  or	  brothers	  or	  sisters.	  	  The	  question	  of	  course	  is	  –	  What	  has	  the	  Commissioner	  done	  
to	  change	  this	  totally	  unacceptable	  situation?	  	  	  
Has	   he,	   in	   his	   annual	   reports,	   named	   entities	   that	   have	   threatened	   to,	   or	   who	   have	   actually	  
withdrawn	  services,	  or	  those	  who	  have	  generally	  made	  life	  difficult	  for	  their	  clients	  and	  families?	  	  
NO!	  
	  
Has	  he	  made	  a	  point	  of	  this	  issue	  in	  his	  2014-‐15	  Annual	  Report?	  	  NO!	  	  
	  
Has	   he	   diverted	   complaints	   about	   abuse	   and	   neglect	   and	   duty	   of	   care	   into	   making	   family	  
complainants	  out	  to	  be	  the	  problem?	  	  YES!	  
	  
Has	  he	  failed	  to	  investigate	  retribution	  –	  given	  that	  it	  clearly	  constitutes	  abuse?	  	  YES!	  
	  
Has	  he	   sought	   to	  apply	  S.	  16	   (m)	   (ii)	  of	   the	  Disability	  Act	  2007	  by	   seeking	   the	  approval	  of	   the	  
Minister	   in	   order	   that	   he,	   the	   Commissioner,	   might	   “initiate	   inquires	   into	   -‐	   broader	   issues	  
concerning	  services	  for	  persons	  with	  a	  disability	  arising	  out	  of	  complaints	  received?”	   	  He	  presents	  
no	  evidence	  in	  his	  2014-‐15	  report	  to	  suggest	  he	  has.	  	  Therefore,	  the	  answer	  is	  likely	  to	  be	  –	  NO!	  
	  
It	  is	  unconscionable	  for	  the	  Commissioner	  to	  make	  such	  a	  statement	  when	  he	  has	  clearly	  failed	  to	  
address	  what	  he	  knows	  to	  be	  a	  significant	  issue.	  
	  
Statement	  –	  “My	  commitment	  and	  the	  passion	  of	  all	  in	  my	  office,	  is	  to	  support	  people	  with	  a	  
disability	  to	  reclaim	  that	  voice	  as	  equal	  citizens.”	  
	  	  
The	  Critical	  Analysis	  
A	  wonderful	   sentiment,	   and	  while	   “commitment	  and	   the	  passion”	  are	   admirable	   the	   real	   test	   is	  
how	  effective	  has	  the	  Commissioner	  been	  in	  resolving	  complaints	  and	  the	  factors	  associated	  with	  
complaints	  management	   and	   improvement.	   	  The	   significance	  of	   this	   is	  directly	   associated	  with	  
the	   fact	   that	  of	   the	  17	  functions	  assigned	  to	  the	  Commissioner	  under	  S.	  16	  of	   the	  Disability	  Act	  
2006,	  14	  make	  specific	  reference	  to	  “complaints”.	  	  Other	  than	  the	  media	  release	  seeking	  to	  convey	  
a	  positive	   spin	  on	   the	  work	  of	   the	  DSC,	   the	   annual	   report	   fails	   to	   formally	   address	   each	  of	   the	  
functions	  assigned	  to	  the	  Commissioner.	  	  Why	  not,	  we	  are	  entitled	  to	  ask?	  
	  
It	  must	  also	  be	  said	  that	  the	  Commissioner	  is	  not	  employed	  as	  Social	  Worker.	  	  He	  is	  employed	  to	  
undertake	   the	   function	   as	   the	   Disability	   Services	   Commissioner	   charged	   with	   dealing	   with	  
complaints.	  
	  
Statement	  –	  “My	  approach	  to	  assessing	  or	  investigating	  complaints	  is	  informed	  by	  this:	  what	  
will	  make	  it	  easiest	  for	  people	  to	  speak	  up,	  what	  will	  make	  them	  feel	  safe,	  what	  will	  achieve	  
the	  best	  outcome	  for	  them.”	  
	  
The	  Critical	  Analysis	  
Again,	  all	  very	  well,	  but	  this	  does	  not	  exonerate	  the	  Commissioner	  from	  meeting	  the	  requirement	  
to	   investigate	  as	  detailed	   in	   the	  Disability	  Act	  2006.	   	  Also,	  based	  on	  the	  reasonable	  assumption	  
that	  the	  “best	  outcome”	  for	  people	  who	  make	  complaints	  is	  that	  the	  complaint	  is	  fully	  resolved,	  it	  
must	  be	  noted	  that	  in	  relation	  to	  this,	  and	  as	  noted	  in	  figure	  7	  on	  page	  14	  of	  the	  annual	  report,	  
only	  68%	  of	  in-‐scope	  complaints	  were	  fully	  resolved.	  	  Or,	  in	  other	  words	  32%	  or	  approximately	  
67	  complaints	  of	  the	  209	  were	  not	  resolved	  –	  a	  significant	  number	  no	  matter	  how	  presented.	  	  
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Statement	  -	  “The	  complaints	  numbers	  are	  the	  highest	  since	  the	  office	  was	  established.”	  	  	  
	  
The	  Critical	  Analysis	  
True.	  	  But,	  as	  noted	  on	  page	  4	  above,	  the	  complaint	  numbers	  as	  recorded	  in	  the	  2014-‐15	  Annual	  
Report	  still	  only	  represent	  on	  average	  four	  complaints	  per	  week	  and	  this	   is	  after	  eight	  years	  of	  
operation.	  	  This	  is	  only	  an	  increase	  from	  2.6	  per	  week	  in	  the	  first	  year.	  	  This	  can	  hardly	  be	  taken	  
to	  be	  a	  resounding	  endorsement	  of	  the	  Commissioner’s	  promotion	  of	  the	  service.	  
	  
Paragraph	  –	  “Since	  2007,	  complaints	  managed	  and	  reported	  by	  service	  providers	  have	  more	  
than	   doubled	   from	   992	   in	   2007	   to	   2,224	   in	   2015.	   Over	   the	   same	   period,	   people	   with	   a	  
disability	  whose	  complaints	  were	  managed	  directly	  by	  his	  office	  increased	  by	  60%	  from	  133	  
to	  209.	  Enquiries	  increased	  nearly	  300%	  from	  178	  to	  689	  in	  the	  same	  period.	  	  We	  see	  this	  as	  
a	  sign	  of	  people	  developing	  confidence	  in	  raising	  issues.”	  	  	  
	  
The	  Critical	  Analysis	  
The	  three	  separate	  elements	  that	  comprise	  this	  paragraph	  must	  be	  placed	  under	  the	  microscope.	  
	  
Part	   1:	   	   “Since	   2007,	   complaints	   managed	   and	   reported	   by	   service	   providers	   have	   more	   than	  
doubled	  from	  992	  in	  2007	  to	  2,224	  in	  2015.”	  
	  
True,	  but	  only	  as	  a	  statistic,	  because	  it	  fails	  to	  compare	  like	  with	  like	  and	  the	  Commissioner	  has	  
also	  totally	  failed	  to	  highlight	  three	  critical	  factors.	  
	  
The	   first	   is	   that	   of	   the	   2,224	   complaints	   identified	   as	   allegedly	   representing	   the	   number	   of	  
complaints	   for	   2014-‐15,	   208	  were	   carried-‐over	   complaints	   from	   2013-‐14.	   	   As	   such	   these	   208	  
complaints	  cannot	  be	  included	  because	  it	  constitutes	  double	  counting.	  	  This	  therefore	  means	  that	  
there	  were	  only	  2,016	  new	  complaints	  in	  2014-‐15.	  	  	  	  
	  
The	   second	   is	   that	   in	  2007,	  while	   there	  were	  348	   service	  providers,	   only	  56%	  or	  195	  of	   them	  
lodged	  reports.	  	  By	  contrast,	  the	  number	  of	  disability	  service	  providers	  in	  2014-‐15	  was	  337,	  but	  
the	   significant	   difference	   is	   that	   all	   337	   providers	   lodged	   reports.	   Thus,	   had	   all	   348	   providers	  
lodged	  reports	   in	  2007,	  by	  extrapolation,	   the	  992	  complaints	  can	  reasonably	  be	  translated	   into	  
1,771	  complaints,	  if	  100%	  of	  provider	  had	  lodged	  reports	  in	  that	  year.	  	  Certainly,	  simply	  because	  
some	   providers	   did	   not	   submit	   a	   report	   this	   cannot	   be	   taken	   to	  mean	   they	   did	   not	   have	   any	  
complaints.	  
	  	  	  
The	  differential	  between	  2007-‐08	  and	  2014-‐15	  can	  therefore	  be	  reasonably	  concluded	  that	   the	  
increase	  between	  the	  two	  reporting	  years	  equates	  to	  around	  13%,	  from	  1,771	  to	  2019	  and	  not,	  as	  
the	  Commissioner	  states	  “more	  than	  doubled.”	  Or,	  as	  alleged,	  increased	  by	  in	  excess	  of	  100%.	  
	  	  
The	   third	   critical	   factor	   is	   that	  based	  on	  195	  providers	   recording	  992	   complaints	   in	  2007,	   this	  
equate	   to	   an	   average	   of	   5.0	   complaints	   per	   provider.	   	   Again,	   using	   the	   Commissioner’s	   own	  
figures	  and	  based	  on	  337	  provider	  recording	  2,016	  new	  complaints	  in	  2014-‐15,	  this	  only	  equates	  
to	   approximately	   6.0	   complaints	   per	   provider.	   	   A	   change	   of	   one	   complaint	   on	   average	   per	  
provider	  of	  only	  20%,	  this	  can	  hardly	  be	  considered	  as	  significant	  and	  certainly	  not	  double.	  
	  
The	  above	  clearly	  shows	  that	  the	  Commissioner	  has	  manipulated	  the	  data	  and	  in	  doing	  so	  he	  has	  
been	  misleading.	  
	  
Part	  2:	  “Over	  the	  same	  period,	  people	  with	  a	  disability	  whose	  complaints	  were	  managed	  directly	  by	  
his	  office	  increased	  by	  60%	  from	  133	  to	  209.”	  	  
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Even	  if	  year	  8	  (2014-‐15)	  is	  measured	  as	  a	  comparison	  with	  year	  1	  (2007-‐08)	  the	  actual	  increase	  
is	  only	  86	  complaints,	  or	  less	  than	  two	  complaints	  per	  week.	  	  By	  using	  a	  percentage	  figure,	  while	  
the	  60%	   figure	   is	  not	  wrong,	   it	   seems	  reasonable	   to	  ask	   -‐	   Is	   the	   intent	   to	   convey	  a	  message	  of	  
significant	  growth?	  	  An	  average	  figure	  of	   just	  over	  ten	  additional	  complaints	  each	  year	  over	  the	  
eight-‐year	  period	   can	  hardly	  be	   claimed	   to	  be	   significant	   growth,	   as	   inferred	  by	   the	  use	  of	   the	  
60%	  figure.	  	  	  
	  
Even	  taken	  on	  the	  2014-‐15	  figure	  of	  209,	  the	  average	  number	  of	  complaints	  received	  per	  week	  is	  
still	  only	   four.	   	   	  The	  number	  of	  enquiries	   in	  2014-‐15	   is	   less	   that	   the	  previous	  year,	   therefore	   it	  
might	  be	  asked	  –	  is	  this	  a	  sign	  of	  a	  lessening	  of	  confidence	  in	  raising	  issues?	  
	  
Part	  3:	  “Enquiries	   increased	  nearly	  300%	  from	  178	  to	  689	   in	  the	  same	  period”.	   “We	  see	  this	  as	  a	  
sign	  of	  people	  developing	  confidence	  in	  raising	  issues.”	  	  	  
As	   noted	   further	   above	   enquiries	   are	   enquiries.	   	   They	   could	   be	   about	   anything	   and	  while	   the	  
Commissioner	  notes	  some	  enquiries	  as	  having	  been	  “in-scope”,	  he	  provides	  no	  advice	  as	  to	  what	  
criteria	  is	  used	  to	  make	  an	  enquiry	  “in-scope.”	  	  However,	  regardless	  of	  this,	  significantly,	  S.	  16	  of	  
the	  Disability	  Act	  2006	  makes	  no	  reference	  to	  enquiries	  as	  being	  a	  function	  of	  the	  Commissioner.	  
	  	  
Statement	   –	   “…	   the	   satisfaction	   of	   clients	   who	   complain	   had	   increased.	   	   Of	   those	   who	  
complained,	   88%	  were	   satisfied	  with	   the	   resolution	   and	   felt	   treated	   respectfully	   and	   that	  
their	  complaint	  was	  taken	  seriously.	  	  This	  has	  improved	  from	  58%	  in	  2009”.	  	  	  
	  
If	  you	  enjoy	  the	  children’s	  party	  games	  of	  ‘hunt	  the	  slipper’’	  then	  the	  test	  is	  to	  find	  the	  reference	  of	  
58%	  as	  allegedly	  made	  in	  the	  media	  release,	  in	  the	  2009	  Annual	  Report.	  	  	  	  
	  
The	  Critical	  Analysis	  
The	   reference	   to	   the	   above	   is	   linked	   to	   two	   relevant	   extracts	   from	   the	   annul	   report.	   	   The	   first	  
relates	   to	   the	   heading,	   “Feedback	   from	  people	   involved	   in	  Disability	   Services	   Commissioner	  
processes.”	  Where	  it	  is	  stated	  that,	  “The	  Disability	  Services	  Commissioner	  regularly	  seeks	  feedback	  
from	  people	  who	  make	  complaints	  and	  from	  disability	  service	  providers	  so	  we	  can	  monitor	  how	  we	  
are	  performing	   in	   relation	   to	   the	  principles	   of	   the	  Disability	  Act,	   the	   values	  we	   stand	   for	  and	   the	  
expectations	  of	  people	  we	  assist	   to	  resolve	  complaints.	   	  The	  response	  rate	   for	   the	   feedback	  survey	  
was	  30	  per	  cent	  (from	  196	  feedback	  requests).”	  
	  
Based	   on	   the	   above	   figures,	   30%	   of	   the	   196	   feedback	   requests	   that	   were	   sought,	   equates	   to	  
approximately	  59	  responses.	  	  Noting	  that	  there	  is	  a	  mixture	  of	  people	  who	  make	  complaints	  to	  the	  
Commissioner,	  it	  is	  reasonable	  to	  assume	  that	  the	  196	  feedback	  requests	  were	  spread	  across	  the	  
range	  of	  complainants.	  	  This	  point	  is	  significant	  when	  account	  is	  taken	  of	  what	  is	  stated	  under	  the	  
heading	   in	   the	   annual	   report	   concerning,	   “What	   worked.”	   	   The	   extract	   under	   this	   states,	  
“Satisfaction	   rates	   with	   the	   resolutions	   officers	   at	   the	   Disability	   Services	   Commissioner	   are	   again	  
very	   positive,	   with	   88%	   of	   respondents	   saying	   that	   the	   officers	   were	   respectful	   and	   treated	   the	  
complaint	  seriously	  …”	  	  	  
	  
Therefore,	  given	  only	  59	  people	  responded,	   the	  figure	  of	  88%	   “satisfaction	  rates”	  translates	   into	  
an	  actual	  figure	  of	  less	  than	  53	  respondents	  who	  reported	  as	  being	  satisfied.	  	  By	  taking	  the	  word	  
“client”,	   as	   used	   in	   the	   press	   release,	   to	   mean	   people	   with	   disabilities,	   the	   actual	   number	   or	  
“clients”	  who	  reported	  as	  being	  satisfied	  can	  therefore	  reasonably	  be	  assumed	  to	  be	  significantly	  
less	  than	  the	  total	  of	  88%	  or	  53	  people.	  	  
	  
The	  following	  provides	  a	  tabulated	  overview	  of	  the	  above	  
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Table	  2	  	  	  
Descriptor	   Figures	  
No	  of	  Complaints	  2014-‐15	   209	  
No	  of	  feedbacks	  requested	   196	  
No	  of	  people	  who	  responded	  	   59	  
No	   of	   people	   who	   responded	  
in	  percentage	  terms	  

30%	  

No	   of	   “clients”	   who	  
responded	  

Not	  known	  

	  
Given	   the	   above,	   it	   is	   therefore	   impossible	   to	   establish	   exactly	   what	   the	   reference	   to	   an	  
improvement	  “from	  58%	  in	  2009”	  to	  an	  alleged	  88%	  actually	  means.	  	  	  	  
	  
Also	   given	   the	   above,	   by	   taking	   account	   of	   statement	   made	   in	   the	   media	   release	   and	   the	  
information	   contained	   in	   the	   annual	   report,	   the	   information	   can	   only	   be	   assessed	   as	   being	  
misleading.	  	  It	  must	  therefore	  be	  asked	  -‐	  Was	  this	  in	  order	  to	  promote	  a	  perception	  that	  the	  level	  
of	  satisfaction	  is	  high	  even	  though	  significant	  information	  is	  missing?	  
	  
Statement	  –	  “These	  are	  the	  kinds	  of	  improvements	  and	  outcomes	  that	  have	  real	  meaning	  for	  
people	  with	  a	  disability	  who	  find	  their	  voice	  and	  feel	  empowered	  and	  protected	  to	  speak	  out.”	  
	  
The	  Critical	  Analysis	  
What	   utter	   nonsense.	   	   The	   writers	   argue	   that	   the	   kind	   of	   improvements	   sought,	   not	   only	   by	  
people	  with	  a	  disability	  but	  also	  by	  all	  people	  who	   lodge	  complaints	  with	   the	  Commissioner,	   is	  
for	   their	   complaint	   to	   be	   resolved.	   	   They	   also	   want	   the	   perpetrators	   of	   the	   abuse,	   neglect	   or	  
exploitation	  to	  be	  called	  to	  account.	  	  However,	  by	  contrast,	  complainants	  who	  submit	  complaints	  
related	  to	  abuse,	  neglect	  or	  exploitation	  do	  not	  want	  to	  be	  subjected	  to	  some	  elongated	  form	  of	  
assessment	  and	  then	  have	  pressure	  brought	  to	  bear	  on	  them	  to	  conciliate.	  	  	  
	  
Statement–	  “A	  key	  to	  achieving	  these	  outcomes	  was	  striking	  the	  right	  balance	  in	  his	  office’s	  
approach	  to	  managing	  complaints”.	  	  
	  
The	  Critical	  Analysis	  
What	   “outcomes”?	   	   The	   fact	   that	   approximately	   67	   complaints	   of	   the	   209	   received	   in	   2014-‐15	  
were	  not	  fully	  resolved	  is	  a	  startling	  indicator	  that	  whatever	  the	  alleged	  “outcomes”	  and	  whatever	  
“striking	   the	   right	   balance”	   means,	   the	   “approach	   to	   managing	   complaints”	   adopted	   by	   the	  
Commissioner	  is	  far	  from	  being	  one	  of	  what	  might	  be	  labelled	  as	  a	  satisfactory	  achievement.	  	  	  
	  
After	  all,	  in	  an	  area	  as	  sensitive	  as	  complaints	  management	  and	  resolution	  involving	  	  “some	  of	  our	  
most	  powerless	  and	  vulnerable	  citizens”	  and	  their	  families,	  surely	  “striking	  the	  right	  balance”	  must	  
be	  about	  what	  the	  complainant	  consider	  as	  the	  “right	  balance.”	   	   	  The	  Commissioner	  must	  come	  
down	  off	  his	  high	  horse	  and	  acknowledge	  that	  what	  complainants	  consider	  as	  the	  “right	  balance”	  
is	  for	  the	  Commissioner	  and	  his	  staff	  to	  deal	  with	  complaints	  in	  a	  way	  where	  the	  “right	  balance”	  
is	   –	   efficient,	   effective	   and	   does	   not	   see	   almost	   every	   complaint	   as	   being	   finalised	   through	   an	  
assessment.	  
	  
Statement	   –“I	   am	   obliged	   by	   my	   legislation	   to	   achieve	   outcomes	   with	   the	   least	   possible	  
formality	   and	   fuss.	   This	   makes	   particular	   sense	   for	   people	   with	   cognitive	   impairment,	  
because	   formal	   investigations	   can	   intimidate	   and	   deter	   people	   who	   feel	   vulnerable.	   The	  
assessment	   processes	   is	   equivalent	   to	   an	   investigation	   by	   any	   other	   name,	   and	   less	  
intimidating.”	  
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The	  Critical	  Analysis	  
The	  writers	  were	  unable	  to	  find	  a	  single	  reference	  in	  the	  Disability	  Act	  2006	  in	  relation	  to	  what	  
might	  be	  described	  as	  the	  folksy	  word	  “fuss”.	  	  However,	  not	  withstanding	  the	  Commissioner	  using	  
this	   word,	   the	   critical	   element	   of	   the	   statement	   in	   the	   Media	   release	   is	   –“I	   am	   obliged	   by	   my	  
legislation…”	  The	  Commissioner	  sure	  is	  “obliged	  by	  legislation”,	  so	  what	  does	  the	  legislation	  say?	  
	  
To	  fully	  understand	  what	  the	  Commissioner’s	  obligations	  are	  under	  the	  Disability	  Act	  2006,	  it	  is	  
necessary	   to	   consider	   several	   sections	   of	   the	   Act,	   where	   these	   are	   not	   considered	   in	   isolation	  
from	  each	  other,	  but	  instead	  in	  concert	  with	  each	  other.	  
	  
S.	  16	  (a)	  –	  This	  particular	  sub-‐section	  of	  S.16	  provides	  the	  Commissioner	  with	  the	  authority	  to	  
“investigate	  complaints	  relating	  to	  disability	  services.”	  	  	  	  	  
	  
Comment	  
Significantly,	   this	   is	   listed	   as	   the	   first	   function	   and	   as	   such	   it	   is	   reasonable	   to	   assume	   it	   is	  
considered	   as	   being	   a	   significant	   action.	   	   It	   is	   important	   to	   note	   however,	   that	   it	   relates	   to	  
complaints	  relating	  to	  “disability	  services”.	  	  The	  significance	  of	  this	  is	  captured	  by	  the	  definition	  of	  
“disability	   services.”	   	   These	   are	   defined	   in	   the	  Act	   as	   	   “a	   service	   specifically	   for	   the	   support	   of	   a	  
person	  which	  is	  provided	  by	  a	  disability	  service	  provider.”	  
	  
A	  service	  may	  for	  example	  be	  an	  accommodation	  service	  or	  a	  day	  service	  and	  may	  relate	  to	  an	  
action	   taken	   or	   not	   taken,	   by	   a	   person	   delivering	   that	   service.	   	   Thus,	   it	   seems	   reasonable	   to	  
assume	  that	  complaints	  about	  a	  “disability	  service”	  should	  be	  investigated.	  
	  
S.	  (16)	  (d)	  -	  This	  particular	  sub-‐section	  of	  S.16	  provides	  the	  Commissioner	  with	  the	  authority	  to	  
“conciliate	  where	  a	  complaint	  has	  been	  made	  in	  relation	  to	  a	  disability	  service	  provider.”	  	  	  	  	  
	  
Comment	  
It	   is	   important	   to	   note	   that	   this	   relates	   to	   complaints	   relating	   to	   “a	   disability	   service	   provider”.	  	  
The	  significance	  of	  this	  is	  captured	  by	  the	  definition	  of	  a	  “disability	  service	  provider”,	  where	  these	  
are	  defined	   in	   the	  Act	  as	   	  “(a)	   the	  Secretary	  or	  (b)	  a	  person	  or	  body	  registered	  on	  the	  register	  of	  
disability	  service	  providers.”	  	  
	  
An	  example	  of	  such	  a	  complaint	  may	  be	  where	  the	  complaint	  relates	  to	  an	  action	  taken,	  or	  indeed	  
not	  taken,	  by	  a	  “disability	  service	  provider.”	  	  	  
	  
S.	   113	   (1)	   (3)	   –	   This	   particular	   sub-‐section	   states	   “The	   Disability	   Services	   Commissioner	   may	  
attempt	   to	   resolve	   the	   complaint	   informally	   if	   the	   Disability	   Services	   Commissioner	   considers	   it	  
appropriate	  to	  do	  so.”	  
	  
Comment	  
This	  section	  fits	  with	  the	  statement	  in	  the	  media	  release	  where	  the	  Commissioner	  states	  that	  he	  
is	  “obliged	  by	  my	  {his}	  legislation	  to	  achieve	  outcomes	  with	  the	  least	  possible	  formality	  and	  fuss”	  is	  
because	   it	   “makes	   particular	   sense	   for	   people	   with	   cognitive	   impairment,	   because	   formal	  
investigations	  can	  intimidate	  and	  deter	  people	  who	  feel	  vulnerable.”	  	  However,	  the	  Commissioner,	  
by	   using	   the	   word	   “obliged”,	   has	   chosen	   to	   ignore	   that	   the	   Act,	   as	   noted	   under	   S.	   118	   (3)	  
specifically	  relates	   to	   investigations	  and	  as	  such	  does	  not	  entitle	  him	  to	  adopt	  and	  promote	  his	  
assessment	  process	  as	  constituting	  the	  “least	  possible	  formality”	  and	  further	  that	  his	  assessment	  
process	  can	  be	  applied	  in	  lieu	  of	  investigations.	  
	  
Additionally,	  the	  matter	  of	  what	  constitutes	  “appropriate”	  must	  surely	  take	  into	  account	  and	  be	  
primarily	  based	  on	  the	  consideration	  as	  to	  whether	  or	  not	  the	  complainant	  is	  willing	  and	  wants	  
to	  have	  his	  or	  her	  complaint	  dealt	  with	  “informally.”	  
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S.	  118	  (3)	  –	  States	  that	  –	  “In	  conducting	  an	  investigation	  –	  
(a)	  	   the	  procedure	  is	  in	  the	  discretion	  of	  the	  Disability	  Services	  Commissioner;	  
(b)	   the	  Disability	  Services	  Commissioner	  must	  proceed	  with	  as	  little	  formality	  

and	  technicality	  and	  with	  as	  much	  expedition	  as	  the	  requirements	  of	  this	  
Act	  and	  proper	  investigation	  of	  the	  matter	  permit;	  

(c)	   the	  Disability	  Services	  Commissioner	  is	  not	  bound	  by	  the	  rules	  of	  evidence	  
but	  may	  be	  informed	  of	  any	  matter	  in	  any	  manner	  the	  Disability	  Services	  
Commissioner	  considers	  appropriate;	  

(d)	   the	   Disability	   Services	   Commissioner	   is	   bound	   by	   the	   rules	   of	   natural	  
justice.”	  	  

	  
Comment	  
Again,	  while	  this	  section	  can	  be	  related	  to	  the	  Commissioner’s	  comment	  about	  “the	  least	  possible	  
formality	   and	   fuss.”	   	   The	   section	   is	   nonetheless	   unambiguous	   in	   that	   it	   specifically	   relates	   to	  
“conducting	  an	  investigation.”	  
	  
S.	  116	  –	  This	  section	  addresses	  “Consideration	  for	  complaints	  suitable	  for	  conciliation.”	  
	  
S.116	  (2)	  (a)	  –	  This	  section	  is	  clear	  in	  referencing	  conciliation	  as	  being	  an	  “informal	  approach.”	  
	  
Comment	  
Significantly,	  while	  this	  section	  provides	  the	  option	  of	  considering	  whether	  a	  complaint	  may	  or	  
may	   not	   be	   “…	   suitable	   for	   conciliation.”	   	   The	   process	   of	   conciliation	   is	   defined	   as	   being	   an	  
“informal	   approach.”	   	   The	   significance	   of	   the	   above	   two	   references	   must	   however,	   be	   read	   in	  
conjunction	  with	  S.	  118	  (8)	  below.	  
	  
S.	  118	  (8)	  –	  This	  section	  states	  that	  -‐	  “If	  in	  the	  course	  of	  investigating	  a	  complaint,	  the	  Disability	  
Commissioner	   determines	   the	   complaint	   is	   suitable	   for	   conciliation,	   the	   Disability	   Services	  
Commissioner	  must	  make	  all	  reasonable	  endeavours	  to	  conciliate	  the	  complaint	  in	  accordance	  with	  
section	  116.”	  
	  
Comment	  
The	   significance	   of	   this	   section	   is	   that	   it	   requires	   the	   Commissioner	   to	   actually	   initiate	   an	  
investigation	  prior	  to	  determining	  whether	  a	  “complaint	  is	  suitable	  for	  conciliation.”	  	  	  
	  
So	  what	  does	  the	  above	  mean	  in	  the	  context	  of	  the	  Commissioner	  having	  not	  undertaken	  a	  single	  
investigation	  in	  five	  and	  half	  years	  and	  then	  proudly	  stating	  in	  the	  media	  release	  that	  “	  …	  in	  2015	  I	  
have	   initiated	   four	   formal	   investigations,	   two	   relating	   to	   allegations	   of	   abuse.”	   	   By	   making	  
reference	   to	   “formal	   investigations”	   this	  must	   be	   read	   in	   conjunction	  with	   the	   Commissioner’s	  
contention	  that	  “The	  assessment	  process	  is	  equivalent	  to	  an	  investigation	  by	  any	  other	  name.”	  	  Yet	  
despite	   this	   pronouncement	   he	   then	   proudly	   announces	   he	   has	   initiated	   “four	   formal	  
investigations”	  in	  2015.	  	  	  
	  
In	   terms	   of	   the	   Commissioner’s	   contention	   “The	   assessment	   processes	   is	   equivalent	   to	   an	  
investigation	  by	  any	  other	  name	  …”	  this	  is	  not	  supported	  by	  any	  of	  the	  above	  sections	  of	  the	  Act,	  
or	  indeed	  any	  other	  section	  of	  the	  Act.	  	  	  
	  
Taking	  full	  account	  of	  the	  sections	  of	  the	  Act	  detailed	  above,	  it	  can	  reasonably	  be	  determined	  the	  
Commissioner	  has	  significant	  responsibility	  to	  investigate	  complaints,	  and	  he	  certainly	  does	  not	  
have	   carte	   blanche	   authority	   to	   ignore	   undertaking	   any	   investigations,	   as	   he	   has	   for	   several	  
years.	  	  
	  
What	   else	   does	   the	   above	   suggest?	   	   On	   the	   balance	   of	   probabilities,	   it	   can	   reasonably	   be	  
concluded	  that	   the	  Commissioner	   is	  having	  an	  each-‐way	  bet.	   	  That	   is,	  when	   it	  suits	  he	  seeks	   to	  
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equate	   his	   assessment	   process	   as	   being	   equivalent	   to	   an	   investigation.	   And	   it	   when	   suits	   his	  
purpose,	   he	   is	   prepared	   to	   distinguish	   between	   the	   two	   by	   making	   reference	   to	   “formal	  
investigations,”	  albeit	  this	  in	  new	  phenomena	  for	  him.	  	  As	  noted	  below	  –	  Is	  he	  now	  attempting	  to	  
deflect	   the	   significant	   criticism	   that	   has	   been	   brought	   to	   bear	   on	   him	   by	   him	   not	   having	  
undertaken	  investigations?	  	  	  
	  
As	   noted	   in	   the	   Ombudsman’s	   Phase	   1	   report	   (p.	   84)	   concerning	   her	   investigation,	   the	  
Ombudsman	  stated	  “Complaints	  of	  abuse	  or	  neglect	  should	  be	  considered	  for	   investigation	  by	  the	  
DSC	  where	  conciliation	  is	  not	  appropriate	  or	  has	  failed	  and	  further	  action	  is	  required.	  	  This	  does	  not	  
mean	   that	   the	   investigation	  must	  be	  a	   formal	  process,	   but	   it	   ensures	   that	   the	  DSC	  can	   rely	  on	   its	  
formal	  powers	  including	  determining	  what	  action	  should	  be	  taken	  to	  remedy	  the	  complaint	  and	  the	  
power	  to	  name	  a	  disability	  service	  provider	  which	  has	  unreasonably	  failed	  to	  take	  action.”	  	  	  
	  
Also	  in	  the	  Interim	  Report	  of	  the	  Parliamentary	  Inquiry	  on	  page	  99,	  “The	  Committee	  determined	  
that	   despite	   having	   investigatory	   powers,	   between	   2010	   and	   November	   2014	   the	   Victorian	  
Disability	  Commissioner	  has	  not	  undertaken	  any	  investigations	  despite	  having	  identified	  complaint	  
matters	  that	  are	  not	  suitable	  for	  conciliation.”	   	  The	  Committee	  also	  noted	  that,	   	  “…	  aspects	  of	  the	  
Commissioner’s	  approach	  to	  complaints	  was	  criticised	  by	  the	  Ombudsman	  and	  Inquiry	  participants.	  	  
In	   particular,	   the	   Commissioner‘s	   reliance	   on	   conciliation	   and	   apparent	   reluctance	   to	   conduct	  
investigations	  was	  the	  subject	  of	  significant	  criticism.”	  (Page	  91)	  
	  
In	  relation	  to	  his	  media	  release,	  what	  the	  Commissioner	  failed	  to	  highlight	  was	  that	  many	  people,	  
other	   than	   those	  with	   a	   disability,	   lodge	   complaints.	   	   Indeed,	  many	   of	   these	   are	   families.	   	   The	  
writers	   are	   aware	   of	   families	   who	   have	   sought	   for	   the	   Commissioner	   to	   investigate	   their	  
complaints,	  yet	  the	  Commissioner	  has	  refused.	  	  	  These	  people	  did	  not	  consider	  an	  investigation	  of	  
their	   complaints	   would	   be	   intimidating	   for	   them,	   and	   it	   certainly	   did	   not	   “deter”	   them	   from	  
requesting	  an	  investigation	  of	  their	  complaints.	  
	  
How	  convenient	  that	  the	  Commissioner	  now	  highlights	  the	  following	  in	  his	  media	  release,	  “This	  
makes	   particular	   sense	   for	   people	   with	   cognitive	   impairment,	   because	   formal	   investigations	   can	  
intimidate	  and	  deter	  people	  who	  feel	  vulnerable.”	  
	  
Again,	  while	  the	  Commissioner	  states,	  “The	  assessment	  processes	  is	  equivalent	  to	  an	  investigation	  
by	  any	  other	  name,	  and	  less	  intimidating,”	  this	  is	  not	  so!	  	  The	  Commissioner’s	  assessment	  process	  
may	  be	  appropriate,	  as	  for	  example	  as	  applied	  by	  the	  Health	  Services	  Commissioner,	  in	  assessing	  
whether	  or	  not	  to	  accept	  a	  complaint.	   	  However,	  this	  does	  not	  constitute	  an	  investigation	  of	  the	  
complaint.	  	  	  
	  
Therefore,	   for	   the	   Commissioner	   to	   suggest	   “The	   assessment	   processes	   is	   equivalent	   to	   an	  
investigation	   by	   any	   other	   name”	   is	   nothing	   more	   than	   self-‐serving	   in	   order	   to	   rationalise	   his	  
failure	  to	  conduct	  investigations.	  	  	  
	  
Statement	   –	   “I	   recognise	   that	   there	   is	   genuine	   belief	   among	   some	   that	   more	   formal	  
investigations	   are	   needed.	   	   I	   agree	   investigations	   have	   an	   important	   place,	   and	   in	   2015	   I	  
have	  initiated	  four	  formal	  investigations,	  two	  relating	  to	  allegations	  of	  abuse.”	  
	  
The	  Critical	  Analysis	  
What	  was	  it	  that	  caused	  the	  Commissioner	  to	  only	  now	  “agree	  investigations	  have	  an	  important	  
place?”	  	  Does	  the	  reader	  need	  reminding	  that	  while	  the	  Commissioner	  only	  undertook	  a	  total	  of	  
six	  investigations	  in	  his	  first	  two	  years	  of	  operation,	  his	  rate	  dropped	  to	  zero	  when	  not	  one	  single	  
investigation	  was	  undertaken	  between	  July	  2009	  and	  December	  2014	  -‐	  that	  is	  the	  next	  five	  and	  a	  
half	  years?	   	  Then,	  almost	  out	  of	   the	  blue	  comes	  the	  news,	   in	  which	  the	  Commissioner	  seems	  to	  
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take	  great	  pride,	  that	  in	  2015	  he	  “initiated	  four	  formal	  investigations,	  two	  relating	  to	  allegations	  of	  
abuse.”	  
	  
This	   being	   particularly,	   given	   that	   over	   the	   reporting	   years	   2007-‐08	   through	   to	   the	   current	  
reporting	   year	   2014-‐15,	   and	   as	   reported	   in	   Table	   5.1	   (p.	   91)	   of	   the	   Interim	   Report	   of	   the	  
Parliamentary	  Inquiry,	  a	  total	  of	  1,316	  in-‐scope	  complaints	  were	  received	  by	  the	  Commissioner.	  	  	  
Further,	  given	  the	  advice	  in	  the	  same	  report	  (p.	  90)	  that	  “In	  the	  context	  of	  complaints	  about	  abuse,	  
neglect	   and	   exploitation,	   the	   Commissioner	   informed	   the	   Inquiry”	   that	   between	   2007	   and	   2015	  
these	  accounted	  for	  approximately	  12%	  for	  all	  complaints	  received.”	  	  	  
	  
Significantly,	  and	  based	  on	  the	  Commissioner’s	  own	  figure	  of	  approximately	  12%	  this	  figure	  has	  
been	  translated	  in	  Table	  5.1	  and	  is	  registered	  as	  being:	  
• A	  total	  of	  approximately	  164	  complaints	  concerning	  abuse	  and	  neglect.	  	  Thus,	  leaving	  a	  total	  

of	  a	  total	  of	  approximately	  1,152	  complaints	  related	  to	  other	  matters.	  
	  
Associated	  with	   the	  questions	   further	  below,	   the	   following	   tables	   the	   figures	   in	  order	   to	   stress	  
their	  significance.	  
	  
Table	  3	  

	  
	  
	  
Number	  of	  Complaints	  	  
	  

No	  
Complaints	  
Investigated	  
July	  2007	  to	  
June	  2009	  	  
(2	  years)	  

No	  
Complaints	  
Investigated	  
June	  2009	  –	  
December	  
2014	  	  
(5	  ½	  years)	  

No	  
Complaints	  
Investigated	  
January	  
2015	  –	  June	  
2015	  
(6	  months)	  

Total	  No:	  Complaints	  –	  July	  
2007	  to	  June	  2015	  

1,316	   	   	   	  

Total	  No:	  Complaints	  
Concerning	  abuse	  or	  neglect	  
–	  July	  2007	  to	  June	  2015	  	  

	  
164	  

	  
Nil	  

	  
2	  

Complaints	  not	  related	  to	  -‐	  
abuse,	  or	  neglect	  –	  July	  
2007	  to	  June	  2015	  
	  

	  
1,152	  

	  
	  
6	  (Not	  
defined)	  
	  

	  
Nil	  

	  
2	  

	  
The	  questions	  must	  therefore	  be	  asked:	  
(i) What	  was	   so	   significant	   about	   those	   complaints	   that	   lead	   to	   the	   four	   investigations	   in	  

2015?	  
	  

(ii) What	   was	   so	   significant	   about	   the	   two	   complaints	   concerning	   allegations	   of	   abuse	   in	  
2015	  that	  caused	  the	  Commissioner	  to	  investigate	  them?	  

	  
(iii) What	   was	   so	   significant	   about	   the	   two	   complaints	   that	   were	   not	   about	   allegations	   of	  

abuse	  in	  2015	  that	  caused	  the	  Commissioner	  to	  investigate	  them?	  
	  
(iv) Is	   the	   Commissioner	   suggesting	   that	   only	   six	   complaints	  were	  worthy	   of	   investigation	  

prior	  to	  2015?	  
	  

(v) Why	   has	   the	   Commissioner	   called	   the	   action	   taken	   in	   relation	   to	   the	   four	   complaints	  
investigated	   in	   2015,	   “formal	   investigations.”	   Yet,	   he	   insisted	   in	   stating	   in	   his	   media	  
release,	  “The	  assessment	  processes	  is	  equivalent	  to	  an	  investigation	  by	  any	  other	  name”?	  
	  

(vi) Why	  did	  the	  Commissioner	  not	  investigate	  one	  single	  complaint	  between	  July	  2009	  and	  
December	  2014,	  but	  then	  suddenly	  in	  2015,	  he	  “initiated	  four	  formal	  investigations”?	  
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The	   Commissioner’s	   reference	   to	   recognising	   the	   need	   for	   “more	   formal	   investigations”	   can	   be	  
taken	  to	  mean	  that	   the	  Commissioner	  does	   finally	  acknowledge	  that	   there	   is	  a	  clear	  distinction	  
between	  assessments	  and	   investigations.	   	  The	  writers	  argue	   that	  no	  matter	  what	   the	  nature	  of	  
the	  complaint,	  given	  the	  complainants	  have	  seen	  fit	  to	  formalise	  their	  complaint,	  and	  thus	  taking	  
them	  beyond	  being	  simply	  an	  enquiry,	  surely	  the	  Commissioner	  should	  show	  complainants	  the	  
courtesy	  of	  investigating	  all	  matters	  associated	  with	  abuse,	  neglect	  and	  exploitation.	  And	  further,	  
he	   should	  also	   initiate	  an	   investigation	  where	   the	  complainant	   seeks	   for	  an	   investigation	   to	  be	  
undertaken.	   	   Not	   to	   operate	   on	   this	   fair	   and	   reasonable	   approach	   potentially	   devalues	   the	  
process	  of	  managing	  complaints	  and	  denies	  complainants	  natural	  justice.	  
	  
The	  writers	  further	  argue	  that	  it	  is	  essential	  not	  to	  confuse	  the	  process	  of	  investigation	  with	  the	  
style	   by	  which	   investigations	  might	  be	  conducted.	   	  Thus,	   a	  more	   formal	  or	   less	   formal	  process	  
can	  be	  accommodated	  within	  the	  process	  of	  investigations.	  	  By	  contrast,	  assessment	  must	  simply	  
be	  about	  determining	  whether	  or	  not	  a	  complaint	   is	   in-‐scope.	   	  The	  Commissioner	  seems	  not	  to	  
grasp	  this	  distinction.	  
	  
A	  Wrap-up	  
What	   then	  does	   the	  above	  analysis	   tell	  us	  about	   the	  press	  release,	   the	  2014-‐15	  Annual	  Report,	  
the	  Commissioner’s	  approach	   to	   reporting	  and	  dealing	  with	  complaints	  and	   in	  particular	   those	  
complaints	   associated	   with	   abuse,	   neglect	   and	   exploitation,	   and	   Term	   of	   Reference	   (C)	   of	   the	  
Parliamentary	  Inquiry?	  
	  
	  The	  analysis	  makes	  three	  irrefutable	  findings:	  
	  
(i) The	  Disability	  Services	  Commissioner’s	  media	  release	  as	  related	  to	  his	  2014-‐15	  Annual	  

Report	  is	  misleading	  in	  terms	  of	  some	  of	  the	  language	  used,	  the	  figures	  cited,	  the	  claims	  
made	   and	   particular	   outcomes	   purported	   to	   have	   been	   achieved	   during	   the	   2014-‐15	  
year	  that	  were	  not	  achieved	  to	  the	  degree	  reported	  and	  claimed	  in	  the	  media	  release.	  
	  

(ii) Specifically	   in	   relation	   to	   complaints	  management	   and	   the	   focus	   of	   the	   Parliamentary	  
Inquiry	   into	   abuse,	   the	   media	   release	   and	   the	   annual	   report	   ignored	   making	   any	  
comment	  that	  of	  the	  209	  new	  complaints	  received	  by	  the	  Commissioner	  in	  2014-‐15,	  and	  
based	  on	  the	  Commissioners	  own	  figure	  of	  12%,	  at	  least	  25	  can	  reasonably	  be	  assumed	  
to	  have	  been	  about	  abuse,	  neglect	  or	  exploitation.	  Yet,	  again	  on	  the	  Commissioner’s	  own	  
advice,	  he	  initiated	  an	  investigation	  into	  only	  two	  of	  those	  complaints.	  
	  

(iii) By	  avoiding	  making	  any	  comment	   in	  either	  his	  media	  release	  or	  his	  annual	  report	  and	  
by	  not	  acknowledging	   that	  abuse,	  neglect	  and	  exploitation	  are	   inexcusable	  and	  wrong,	  
the	   Commissioner	   can	   be	   accused	   of	   using	   processes,	   including	   assessment	   and	  
conciliation	  that	  are	  entirely	  inappropriate	  for	  complaints	  relating	  to	  abuse,	  neglect	  and	  
exploitation.	  	  	  

	  
******************************	  

End	  of	  Submission	  
References:	  
	  
Disability	   Services	   Commissioner	   2015	   Annual	   Report	   -‐	   Review	   (summary)	   available	   at	  
<www.odsc.vic.gov.au>	  

	  
	  
• Media	  Release	  –	  The	  Officer	  of	  the	  Disability	  Services	  Commissioner,	  Victoria	  7	  October	  2015	  

–	  See	  Attachment	  
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Media	  Release	  
The	  Office	  of	  the	  Disability	  Services	  Commissioner,	  Victoria	  
	   	   	   	   	   	   	   	   	   7	  October	  2015	  
Disability	  Services	  Commissioner	  empowers	  complaints	  –	  2015	  Annual	  Report	  	  
	  
The	   Annual	   Report	   of	   the	   independent	   Victorian	   Disability	   Services	   Commissioner	   was	   today	  
tabled	  in	  Parliament,	  recording	  a	  strong	  service	  trend,	  and	  improvements	  in	  complaints	  handling.	  
	  
The	  Commissioner,	  Mr	  Laurie	  Harkin	  AM,	  said:	  	  
“The	  mark	  of	  the	  success	  of	  this	  office	  is	  in	  our	  ability	  to	  facilitate	  and	  empower	  some	  of	  our	  most	  
powerless	  and	  vulnerable	  citizens	  to	  speak	  up	  when	  they	  have	  a	  concern.	  The	  critical	  element	  in	  
achieving	  this	  is	  to	  make	  them	  feel	  safe	  and	  protected	  in	  doing	  so.”	  
	  
Mr	   Harkin	   said	   people	   with	   disabilities	   typically	   felt	   exposed	   and	   fearful	   of	   retribution	   and	  
withdrawal	  of	  services	  if	  they	  complained.	  Historically	  this	  had	  stopped	  many	  having	  a	  voice.	  
	  
“My	   commitment,	   and	   the	   passion	   of	   all	   in	  my	   office,	   is	   to	   support	   people	  with	   a	   disability	   to	  
reclaim	   that	   voice	   as	   equal	   citizens	   deserving	   and	   using	   their	   equal	   right	   to	   be	   heard	   in	   our	  
community,”	  he	  said.	  
“My	   approach	   to	   assessing	   or	   investigating	   complaints	   is	   informed	   by	   this:	   what	   will	   make	   it	  
easiest	  for	  people	  to	  speak	  up,	  what	  will	  make	  them	  feel	  safe,	  what	  will	  achieve	  the	  best	  outcome	  
for	  them.”	  
	  
Mr	   Harkin	   said	   the	   results	   achieved	   by	   his	   staff	   showed	   that	   continued	   improvement	   of	   the	  
approach	   and	   accessibility	   of	   the	   office	  was	   effective.	   The	   complaints	   numbers	   are	   the	  highest	  
since	  the	  office	  was	  established.	  	  	  
	  
Since	   2007,	   complaints	   managed	   and	   reported	   by	   service	   providers	   have	   more	   than	   doubled	  
from	   992	   in	   2007	   to	   2,224	   in	   2015.	   Over	   the	   same	   period,	   people	   with	   a	   disability	   whose	  
complaints	  were	  managed	   directly	   by	   his	   office	   increased	   by	   60%	   from	  133	   to	   209.	   Enquiries	  
increased	   nearly	   300%	   from	   178	   to	   689	   in	   the	   same	   period.	   “We	   see	   this	   as	   a	   sign	   of	   people	  
developing	  confidence	  in	  raising	  issues.”	  	  	  
More	  significantly,	  the	  satisfaction	  of	  clients	  who	  complain	  had	  increased,	  Mr	  Harkin	  said.	  	  	  
“Of	   those	  who	  complained,	  88%	  were	  satisfied	  with	   the	  resolution	  and	   felt	   treated	  respectfully	  
and	  that	  their	  complaint	  was	  taken	  seriously.	  This	  has	  improved	  from	  58%	  in	  2009,”	  Mr	  Harkin	  
said.	  	  	  
	  
	  “These	  are	   the	  kinds	  of	   improvements	  and	  outcomes	  that	  have	  real	  meaning	   for	  people	  with	  a	  
disability	  who	  find	  their	  voice	  and	  feel	  empowered	  and	  protected	  to	  speak	  out.”	  
	  
Mr	  Harkin	   said	  a	  key	   to	  achieving	   these	  outcomes	  was	   striking	   the	   right	  balance	   in	  his	  office’s	  
approach	  to	  managing	  complaints.	  	  
	  
“I	  am	  obliged	  by	  my	   legislation	   to	  achieve	  outcomes	  with	   the	   least	  possible	   formality	  and	   fuss.	  
This	  makes	  particular	  sense	  for	  people	  with	  cognitive	  impairment,	  because	  formal	  investigations	  
can	  intimidate	  and	  deter	  people	  who	  feel	  vulnerable.	  The	  assessment	  processes	  is	  equivalent	  to	  
an	  investigation	  by	  any	  other	  name,	  and	  less	  intimidating.”	  
	  	  
“Nevertheless,	   I	   recognise	   that	   there	   is	   genuine	   belief	   among	   some	   that	   more	   formal	  
investigations	   are	   needed.	   I	   agree	   investigations	   have	   an	   important	   place,	   and	   in	   2015	   I	   have	  
initiated	  four	  formal	  investigations,	  two	  relating	  to	  allegations	  of	  abuse.”	  
	  
2015	  Annual	  Report	  and	  Our	  Year	  in	  Review	  (summary)	  are	  available	  at	  <www.odsc.vic.gov.au>	  
For	  further	  information	  contact	  1300	  728	  187	  or	  email	  contact@odsc.vic.gov.au	  	  




