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A Case Study - Disability Services
Commissioner Again Fails to Protect
while the Cosy Relationship with DHHS
Continues
Abstract: This submission is provided as a postscript to a previous submission, which was in the form
of a Case Study titled - A Case Study - Abuse of Power Through Threat and Intimidation submitted by
the mother of a person with a disability and a family advocate. This postscript submission highlights
how as the result of the mother submitting a complaint to the Disability Services Commissioner, the
Commissioner failed, yet again, to investigate a clear case of abuse against a person with a disability
and her mother. The case highlights how the findings of the Commissioner were more concerned
about the rights and of DHHS staff and protecting them, while ignoring the legislated rights of a client
and her mother.
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A POSTSCRIPT
This submission is provided as a postscript to a previous submission, which was in the
form of a Case Study as titled above and submitted by Ms Kerrie Lecluse and Mr Max
Jackson.
A Reminder of the Case
1.

The Initiating Event
Kerrie Lecluse is the mother of a daughter with a disability who has lived in a
Department of Health and Human Services (DHHS) residential facility for in excess
of two decades.
This case stemmed from a meeting in May 2015 attended by the mother. her
husband, her other daughter and a person acting as a family advocate, along with the
Manager, Residential Client Services and the DHHS Director of Bayside Peninsula.
The manager issued the mother with an ultimatum that unless she agreed to abide
by a directive issued by him that the mother only visit her daughter's house when an
independent person was present he would take action to evict the daughter from her
place of residence. The manager stated he had the authority to do so under the
Disability Act 2006 (the Act). When the family advocate stated that this was wrong
in that the client had not done anything to cause her to be evicted, the manager
agreed with this statement. He further stated however, that his threat to evict the
client was because of alleged threatening behaviour demonstrated by the mother at
a Care Team Meeting in April 2015.
The manager's line manager, the DHHS Director of Bayside Peninsula, who was
chairing the meeting, failed to call for the manager to withdrawn the threat and in
subsequent correspondence with the mother refused to acknowledged the threat
had been made.

2.

A Complaint to the Disability Services Commissioner (DSC)
As a result of the refusal of the manager and the Director to withdraw the threat
made against the client and this threat translating into abusive behaviour as
perpetrated by the manager against the mother and her daughter. the mother
submitted a complaint to the DSC in June 2015.
The DSC refused to investigate the complaint and instead stated it was undertaking
an assessment. This assessment took in excess of three months, after which time the
mother was invited to conciliate with DHHS. The mother rejected the offer of
conciliation, arguing that the case was clear in the manager had issued a threat to
evict her daughter from her long-term residential placement and this threat had not
been withdrawn. Therefore, conciliation would be inappropriate. She argued that to
conciliate would condone the threat and therefore also condone the abuse
perpetrated against her daughter and herself.
The mother further argued that the Act had been transgressed as per S. 5 relating to
principles associated with people with disabilities and their families. Also, as Per S.
76, in that the client had not done anything to cause the threat of eviction to be
made. Also as per S. 106, in that the threat had been made in response to the mother
having sought to complain about the failure of DHHS staff to meet their duty of care
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to her daughter. Also as per S. 58 (1) (a) as in DHHS not being called to account to
ensure the client was treated with "dignity and respect'"
Significantly. despite the mother's complaint having been specifically about the
manager's threat to evict and the translation of this into abuse, the DSC accepted the
DHHS response that what the manager had stated at the meeting of 28 May 2015,
was that possibility of "relocating" the client. It is of significance to note that the DSC
failed to acknowledge that never at anytime had the manager or the Director
formally denied the manager having used of the word "evict" or that this was used in
the context of the mother's alleged behaviour at the April Care Team Meeting.
It is also significant to note that DHHS has consistently refused to entertain the
suggestion of "relocating" those staff who have failed their duty of care to the client.
This represents a clear example as to how staff rights are put before those of a
client's rights - despite, as shown in this case, the client having done no wrong.

What the DSC did do however was to seek to translate the mother's complaint into
an issue of communication between her and DHHS, rather than deal with the
complaint as directly relating to the abuse perpetrated by the manager against her
daughter and also herself.
3.

The DSC Assessment and Outcomes
As part of their assessment, the DSC relied on documents that had been referenced
by the DHHS representatives at a DSC conciliation involving the mother some two
years previous to her current complaint. At that time the DHHS representatives
categorically denied that the mother's name was included in either what are know
as Disease Injury Near Miss Accident (DINMA) documents or a Provisional
Improvement Notice (PIN) issued under the Occupational Health and Safety Act
2004.

Also at that time, despite requesting access to the documents, the mother was
denied access. Given the significance placed on those documents both at that time
and also given the DSC's, in part reliance of them concerning the current case, the
mother was denied natural justice then and now. This being because she was
deprived of her right, as a matter of a natural justice process, to see the contents of
the documents despite them being touted as representing significant evidence
against her.
The DSC also cited a reliance on so-called evidence allegedly provided by the Office
of the Public Advocate (OPA) and the Victorian Public Sector Commission (VPSC). In
a letter dated 13 October 2015 from the Deputy Commissioner (See attachment) to
the mother ""'Ji,in"

yet the DSC provided no formal documents by way of legal advice or any
formal statement from OPA of the VPSC. The mother has sought advice from OP and
the VPSC regarding the DSC claim.
Given the mother reserves the right of her daughter to have her mother visit her
daughter in her daughter's place of residence, without being encumbered with an
independent person being present, and given the DSC finding, there is therefore a
strong likelihood that DHHS may exercise its threat and issue the client with a Notice
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to Vacate. If this does occur, the mother reserves her right under S. 82 of the
Disability Act 2006 to apply, on behalf of her daughter, to VACT to have the notice
reviewed.
Given the possibility of such an event arising, the mother will seek for the Public
Advocate and a representative of
each did advise the DSC

Further, to establish the basis of this alleged advice and also the
specific details of the query put by the DSC to each.
Additional to the above, it is essential to note that on the manager's own statement
at the meeting of 28 May 2015, he advised that the reason he had issued the threat
to evict was because of behaviour allegedly displayed by the mother at the April
2015 meeting. Therefore, given a period of only seven weeks had expired between
that meeting and the 28 May 2015 meeting, and also given the mother did not enter
her
house at
over those seven weeks, the claim of
the
represented as being the mother, can in no way apply.

Of equal significance and concern is the fact that no part of S. 76 of the Act, which is
the section dealing with a "Notice to vacate
relates to
the claim made about the
By way of explanation the relevant parts of S. 76 are quoted below.

"76

Notice to vacate by disability service provider

(1) A disability service provider may give a resident a written notice to vacate a
group home if-

(a) the resident by act or omission endangers the safety of other
residents or staff of the group home;
(b) the resident is causing serious disruption to the proper use and
enjoyment of the premises by other residents;
(c) the resident is a danger to themselves and the disability service provider
cannot continue to support the resident in the group home;

(d) it is for the resident's safety or well-being;
(e) the resident has knowingly or intentionally damaged the room or the
premises;
(f) the resident has used the premises for a purpose that is illegal at common
law or under an Act;

(g) the resident has failed to pay the residential charge;
(h) the disability service provider intends to repair, renovate, reconstruct or
demolish the premises immediately after the termination date and has
obtained all necessary permits and consents to carry out the work and
the work cannot be properly carried out unless the resident vacates the
group home;
(i) disability services will not continue to be provided at the premises;
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(j) the premises is not suitable for the provision of disability services;

(k) the level and kind of support services provided in the group home is not
appropriate to the needs afthe resident because a/a change in the
resident's support needs;
(I) the premises is to be sold or offered for sale with vacant possession;

(m) no reason is to be specified."
In addition to the above travesty of justice, the DSC also stated in its letter of advice
to the mother that, despite DHHS employees being bound by the VPS Code of
Conduct and the DHHS values
as a result of consultations the _
No documents were provided to the
mother to show what had been put to the VPSC and the exact nature of their advice.
Indeed the wording in the letter from the DSC Deputy Commissioner is evasive. For
example- What does _
mean? The mother has sought advice from the
Secretary of the DHHS and the VPSC concerning the DSC claim.

The breaches of the VPS Code of Conduct and the DHHS Values and Vision statement
as detailed in the original Case Study submission were not claimed to have been
made by DHHS as an entity, butto have been made by the manager and the Director.
To add further insult to injury, and in effect as an acknowledgment that the DSC
showed greater concern for the rights of DHHS staff than they did for the rights of
the mother and her
the letter of advice from the
Commissioner
This assessment is one-side and fails to take account of the
to
mother visit her unencumbered by an unnecessary and
draconian rule created by a DHHS middle manager and without any regard for the
client's rights or the principles as articulated in the Disability Act.
4.

The Unequivocal Facts Ignored by the DSC in their Assessment
(i)
Unequivocally, the DSC refused to investigate a significant complaint of
abuse in the form of a threat to evict a client with a disability from her longterm residential placement, and as made by a DHHS employee and
condoned by his line Manager, when the client had done no wrong.

(ii)

Unequivocally, the DSC inappropriately translated a complaint made by a
mother of a person with a disability and as specifically related (i) above into
an assessment of the relationship between the mother and DHHS

(iii)

Unequivocally, the DSC, on their own admission, relied on unsubstantiated
statements by third parties as in OPA and the VPSC as part of their
assessment determination, and also failed to provide any evidentiary
support for those statements.

(iv)

Unequivocally, the DSC, on their own admission, relied on documents
created outside the assessment period as in DINMA's and a PIN, as part of
their assessment determination.
In doing so they also failed to provide any evidentiary support for what was
alleged to be in those documents. Additionally, the DSC further failed to
acknowledge that Ms Lecluse had been denied natural justice in that she had
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been refused access to such documents when they were first raised by
DHHS.
(v)

Unequivocally. the only three recommendations made by the DSC and as an
outcome of their assessment of the complaint, make only a single reference
to the client as in the first recommendation only.
context of her mother and DHHS working together
of the client. That DHHS staff can best meet the client's best
interest by meeting their duty of care to the client.

iiiliillii

Not once, however, in any of the three recommendations is reference made
to the threat of eviction as made by the manager against the client.
(vi)

Unequivocally. the DSC failed to make an assessment of their own about the
manager's and the Director's behaviours against the VPS Code of Conduct
and the DHHS Values and Vision statement.

(vii)

Unequivocally. the DSC made no mention in their letter of advice as to the
significance of S. 58 (1) and S. 76 (1) of the Disability Act despite these
sections being germane to assessing the threat to evict and its translation as
abuse.

(viii)

Unequivocally. the DSC in their assessment responding to that part of the
complaint relating to S. 106 and S. 126 of the Disability Act totally ignored
those sections and instead made reference to the VPS Code of Conduct and
the DHHS Values and Vision statement.

(ix)

Unequivocally. the Disability Services Commissioner. used S. 117 (1) (b) of
the Disability Act to finalise the complaint and in doing so ignored S. 118 (i)
by which he should have determined that conciliation was not suitable,
because the threat of eviction constituted abuse. Therefore, he should have
undertaken an investigation.

(x)

Unequivocally. the DSC made no reference to the rights of the client as
articulated in S. 5 (1) and (2) of the Disability Act 2006 or those of the
mother as articulated in S. 5 (h). (i) OJ and (k) of the Disability Act 2006.

As such. the DSC ignored his obligation to respect and apply these sections of the Act.
5.

The Top of the Tree -A Refusal of Ownership
Initially. when the DSC refused to acknowledge the VPS Code of Conduct and the
DHHS Values and Vision statement the mother sought advice from the VPSC
concerning what she submitted had been breaches of the VPS Code of Conduct by the
manager and the Director. The VPSC referred her to DHHS and failed to provide any
assessment. When the mother sought advice from the Secretary of the DHHS
concerning the alleged breaches of the VPS Code of Conduct and the DHHS Values
and Vision statement by the manager and the Director, the Secretary advised there
had been no breaches of either the VPS Code of Conduct or the Values and Vision
statement. The Secretary failed to seek comment from the mother before arriving at
this determination.
Despite the VPS Code of Conducted being mandated under the Public Administration
Act 2004 and despite the DHHS Values and Vision statement stating that "Everyone is
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committed to achieving our vision and demonstrates our values in all they do. The
Secretary of DHHS failed to ensure this statement was used to assess the manager's
and the Director's actions.
IJ

Clearly, given the failure of the VPSC and the Secretary of DHHS, along with the DSC,
failing to prosecute a case against the manager and the Director using these two key
documents, what might be called 'the top of the tree' must be determined to have
failed the mother as a member of the community, and her daughter as a client of
DHHS.
The above highlights how the rhetoric associated with disability, whether by way of
the legislation, the myriad of high-sounding policy statements and information
sheets, or by way of documents associated with the required behaviours of staff and
organisations, is simply that - rhetoric. The failure of senior management and
watchdogs to apply the letter and intent of all such documents is nothing short of
contempt for those they are meant to protect. This failure casts such documents as
being simply window dressing.
No one in management including the Commissioner, accepted ownership of this
aspect of the evidence in relation to the mother's complaint. They each failed her
and her daughter.
6.

The Principal Messages Associated with this Case Study
What then are the key messages from this case study? While there are many,
essentially they can be characterised as follows:
(i)

Acting with Impunity - None of the parties involved in this case, who are
paid through the public purse, have been brought to account. This also
includes those at the higher levels failing to bring those at the lower levels to
account; it highlights how despite abuse having been perpetrated, all have
been able to act with impunity.

(ii)

A refusal to do one's job and apply the mandates of the rhetoric - Each
of the parties involved in this case and who are paid through the public
purse have failed to execute the requirements of their position by failing to
meet their duty of care and to apply the letter and intent of the relevant
documents including a mandated Code of Conduct and the Disability Act
2006.

(iii)

Investigations - simply a word - The DSC, despite the clear letter and
intent of S. 16 (a) and S. 118 (1) (a) of the Disability Act, has yet again
demonstrated utter contempt for the Act, for the client and her mother as in
this case, and indeed for the responsibilities invested in his position by
totally ignoring his obligation to investigate a case of unambiguous abuse.

(iv)

A mutual protection society - The advice contained in the letter of advice
to the mother demonstrates the cosy and mutually protective arrangements
existing between senior levels of the bureaucracy, as in the DSC, the DHHS
Secretary, OPA, and the VPSC. In effect, this demonstrates how a 'backing
your mates' attitude and behaviour exists at the very top of the bureaucratic
tree in Victoria.
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(v)

It's not OK to complain - Yet again, as demonstrated by this case, the full
intent of the catchcry "It's OK to comp/ain!" is blunted by the failure of the
DSC to have establish an investigation. Instead, by adopting an unnecessary
elongated "assessment" process and then seeking to inappropriately
manufacture conciliation to deal with a case of abuse, where the only action
should have been to acknowledge that "wrong is wrong" and wrongness
does not constitute a case for conciliation.
Thus, many may ask - Why bother to complain to an entity and a
Commissioner where those who have complained may question the level of
competence or commitment to appropriately dealing with complaints?

(vi)

A closed-door approach - Conveniently, the DSC has used S. 117 (1) (b) of the
Disability Act to effectively close the case. This being despite no satisfactory
outcome having been established for the abused client. This closed-door
approach may be argued by some to demonstrate incompetence, a 'don't care'
attitude, laziness or a want to protect the hierarchy - or all four. Whichever way
it is viewed, it must be considered to be a case of effectively slamming the door in
the face of a client and her mother who have been abused.

(vii)

Incompetence and avoidance - This case brings into question the competence
of each of the parties involved and who are paid through the public purse. It also
highlights how, rather than deal with what is a clear case of abuse, each has
avoided the core issue either by way of diversion or by applying unsubstantiated
claims in order to rationalise the decision.

(viii)

Clients and families come last - Significantly, this case highlights the major
issue associated with abuse and neglect in Victoria's disability sector. That being,
that no matter what the level or type of abuse and neglect and no matter what
evidence, the hierarchy protects itself and staff, while clients and families are
placed last.

7. Concluding Message
This travesty of justice must be addressed now.
Those people responsible for
perpetrating the abuse must be called to account. Those people responsible for protecting
the right of this client, who is the subject of this case, to live free from abuse but who
failed to do so must be called to account. The client's mother must be shown respect.
If actions are not taken to rectify the above, the abuse as in this case will continue, as will
the wider acts of abuse and neglect occurring in Victoria's disability sector.

*******************
Attachments:
•
Letter of Advice from the DSC to Ms Kerrie Lecluse - dated 13 October 2015
•
Letter of Response from Ms Kerrie Lecluse to the DSC - dated 15 October 2015
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Attachments:
Letter of Advice from the DSC to Ms Kerrie Lecluse

See separate attachment

Attachment
Response by Kerrie LecIuse to the Letter of Advice from the DSC

Note: The actual names of the client, the manager and the Director have been deleted in this
attachment in order to satisfy publication requirements.
Ms Kerrie Lecluse

xxxxxx
xxxxxn
xx
15 October 2015
Ms Miranda Bruyniks
Deputy Commissioner
DSC
Level 30
570 Bourke Street
Melbourne VIC 3000
Dear Ms Bruyniks

Your Reference: DSC2015j0894
I write in response to your letter of 13 October 2015 and as designated by the above
reference number. I wish to make the following comments and in so doing to challenge the
Commissioner's decision to finalise my complaint under S. 117 (1) (b) of the Disability Act
2006 (the Act) despite a satisfactory outcome not being reached for my daughter.
As you are clearly aware, my complaint sought to have three matters addressed.
The first two issues specially related to the right granted to my daughter, under the Act to be
able to live free of abuse. Quite wrongly your assessment of each of these first two issues
identified in my complaint has totally ignored the fact that my daughter's rights have been
breached. The clear and unambiguous evidence in relation to each of these issues being that
the manager did, by issuing his threat to evict my daughter from her home, transgress her
right to live free of abuse, noting that the manager's threat constituted abuse.
Issue 1

Your assessment is uu-e-,we
take account of my daughter's right to have her mother visit her unencumbered
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unnecessary and draconian rule created by a DHHS middle manager and without any regard
for my daughter's rights. Further, you have clearly directed your assessment to matters
outside the parameters of my complaint and in so doing appear to have deliberately and
knowingly sought to divert attention from the manager's threat and its impact on both my
daughter and me.
I note with concern your reference to the evidence reviewed as including DHHS DINMAs and
the previous Worksafe Improvement Notice. On this matter there are three facts you have
obviously not considered.
The first is that these documents go back at least two or three years, particularly given the
comment under paragraph four of Issue 2 and the manager's stated reason for issuing his
threat.
The second is that I was never provided with a copy of either in order to be able to defend
myself and therefore I was denied natural justice.
The third is
these documents were raised by DHHS in a conciliation
undertaken by
the department's representatives categorically stated that
neither my name nor
my other daughter were listed in the documents. Thus, I
question why these documents have been used as so-called evidence and who has lied about
their contents.
Essentially you have sided with DHHS and their obligations to their staff as opposed to their
obligations to my daughter.
Advice Sought
Can you please further advise why you have determined that the rights of staff override the
rights of my daughter and in so doing why you have ignored the principles under the
Disability Act and as applying to the rights of people with disabilities?
Issue 2
In relation to Issue 2 of my complaint you have failed to note that the manager acknowledged
that my daughter had done nothing to cause the threat to be made. Or, in other words, none
of the provisions as detailed under S. 76 (1) (a) to (I) inclusive in the Act provided the
manager with the grounds to issue his threat.

You
You provided nothing to substantiate such claims or on what legal basis or precedent they
are allegedly based. On this matter I will be seeking advice from both agencies to the legal
basis for their alleged advice.
Even if applying S. 76 (1) (m) of the Act. this clause does not equate with the claim. Further
of course. it totally and blatantly ignores S. 58 (1) (a) of the Act. whereby those providing
residential services must "take reasonable measures to ensure that residents are treated with

dignity and respect .. ."'
The statement
that I. as the
have exhibited
Given the manager's claim at the meeting
of 28 May 2015 that the threat to evict was prompted by my alleged behaviour at a Care
Team Meeting in Aril 201
what evidence
assessment established to support
the claim I exhibited
being particularly given that for
the period between
the meeting of 28 May 2015. I never
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once visited my daughter's house. When she was returned after visiting her family home it
was my husband who took her in while I stayed in the car.

basis for DHHS

Further, can you also please advise why S. 58 (1) (a) of the Act appears to have been
disregarded?
on what evidence you based the claim that I exhibited
visiting my daughter's home during the period April

Issue 3
In relation to Issue 3 of my complaint, while noting S. 106 and S. 126 of the Act in your letter,
your commentary totally ignores those sections and simply focussed on VPS Code of Conduct
and the DHHS Values and Vision Statement.

The fact is that the manager did issue a threat to evict my daughter. The fact is it was as
retribution for me daring to complain about the failure of the manager's staff to meet their
duty of care to my daughter. The fact is that the Act, the Code of Conduct and the DHHS
Values and Vision statement were all breached
Advice Sought
Given the evidence submitted by Mr Jackson and me, can you please advise on what basis you
dismissed what were clear breaches by the manager and the Director of S. 106 and S. 126 of
the Act, and the VPS Code of Conduct and the DHHS Values and Vision Statement?
The assessment and your characterisation of all three element of my complaint as being a
matter to do with the staff and me, as opposed to a flagrant beach of my daughter's rights are
nothing short of reprehensible.
They represent an unconscionable breach of the
Commissioner's responsibility to uphold the intent and letter of the Act by his refusal to deal
with my complaint in an unbiased way and by ignoring my daughter's and my rights under
the Disability Act 2006.
Therefore, based on S. 117 (5) of the Act and by taking account of the failure of the DSC to
take full account of all the presenting information, I seek for my complaint to be reopened.
I await your urgent response to the above.
Yours sincerely
(Signature embedded)
Kerrie Lecluse
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