Attachment 2
Government of Victoria
Response to Thirty-Fifth Report of Parliament's Public Accounts and Estimates
Committee

Page 77
The resolution of confidentiality matters in the public sector should be guided by
principles that accord with the rules of law and the values that form the basis for
responsible government in Victoria.

Agreed. The Government has made restoring democracy one of its four key policy
pillars.

77
When considering the withholding of information on the grounds of confidentiality,
government should observe the general principle that information should be made
public unless there is a justifiable reason not to do so.

Agreed. The Freedom ofInformation Act 1982 clearly requires this, ie.:
• s.3 - " ... any discretions conferred by this Act shall be exercised as far as possible so
as to facilitate and promote, promptly and at the lowest reasonable cost, the
disclosure of information"; and
• s.l6- establishes a statutory duty on Ministers and agencies to make "the
maximum amount of information promptly and inexpensively available to the
public."
Soon after taking office the Government went further to protect the access of
Parliament and the community to information by introducing into Parliament:
• an amendment to the Freedom ofInformation Act 1982 to narrow the section 34
exemption for documents of a commercial nature; and
• an amendment to the Audit Act 1994 to allow the Auditor-General to include in an
audit report any information that he/she considers relevant and in the public interest
to include.
These amendments are now law.

Page 77
Decision makers should recognise that commercial in conjjdence r~visi1nscfJ'Wf€ TABLE
the scrutiny available to Parliament and the community o9b%~ m9n~ ~eczszon
making and use ofpublic funds, and that their use as a tool in managing the
CT
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Agreed. On 2 February 2000 the Attorney General issued new guidelines to the chief
executives of each agency in Victoria subject to the Freedom ofInformation Act 1982
requiring them to administer the Act in the spirit of its object (s.3) and consistent with
three key principles of a healthy democracy, ie. that:
• well informed people are more likely to become involved in both policy-making
and government;
• a government open to scrutiny is more accountable; and
• people have a general right to know what information government holds about
them.

77
Where information about the government's management of expenditure is limited by
confidentiality provisions, the government should provide an explanation to the
individual or organisation requesting the information as to the public benefit achieved
by agreeing to withhold the terms of the commercial arrangements from scrutiny.
Agreed. Consistent with section 27(1) of the Freedom ofInformation Act 1982,
Ministers and agencies will give reasons for any decision to withhold information, in
terms of the exemption grounds under the Act.

78
The Auditor-General and the Ombudsman should have unrestricted powers to access
information considered to be commercially sensitive for the purpose ofperforming
their functions.
The Auditor-General has extensive powers to access information
under section 11 of the Audit Act 1994. Section 12 of the Act makes clear that any
obligations to maintain secrecy are not to apply to the disclosure of information to the
Auditor-General.
The Ombudsman also has extensive powers to access information under sections 17
and 18 of the Ombudsman Act 1973. Any obligations to maintain secrecy are not to
apply to the disclosure of information to the Ombudsman. The Ombudsman's powers
to access information are restricted only by:
• s.18(5)- a person cannot be compelled to produce any document or evidence to the
Ombudsman which he or she could not be compelled to give before a court; and
• s.19 - the Ombudsman has no authority to access information that relates to the
deliberations of Ministers or of any committee of parliamentarians formed to
advise Ministers.
The Government believes these sections do not materially restrict the availability to
the Ombudsman of commercial information.
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Recommendation 5.6

78

Commercial in confidence considerations should not prevent the Auditor-General or
the Ombudsman from disclosing information where they assess its disclosure to be
genuinely in the public interest.
As already noted, soon after taking office, the Government introduced into
Parliament an amendment to section 12 of the Audit Act 1994 which allows the
Auditor-General to include in an audit report any information that he/she considers
relevant and in the public interest to include.
The Ombudsman Act 1973 imposes no restrictions on the Ombudsman's powers to
disclose in reports to Parliament information that he/she has obtained in an
investigation under the Act.

Recommendation 5. 7

Page 78

The Parliamentary Committees Act should be amended to provide that a joint
standing parliamentary committee can order the publication of commercial in
confidence evidence taken in camera, when it determines that it is genuinely in the
public interest for the information to be disclosed.

Not agreed. The Government considers that the recommended amendment is:
• not in Parliament's interest - as it may hinder the ability of Committees to gather
information by discouraging witnesses from giving information in camera; and
• unnecessary - as Committees have the option, upon receiving evidence in camera,
to seek such evidence again in a subsequent public hearing.

Page 78
Before a joint standing parliamentary committee authorises the disclosure of evidence
taken in camera, the witness who provided the evidence should be given reasonable
prior opportunity to object to the disclosure and to ask that particular parts of the
evidence should not be disclosed.

Not agreed. For the reasons given in response to recommendation 5.7.
Recommendation 5.9(a)

79

Where information is withheld from a joint standing parliamentary committee
established under the Parliamentary Committees Act, on confidentiality grounds, the
reasoning behind the decision must be provided in writing by the relevant Minister to
the committee.
Ministers will provide their reasons in writing where they consider it in the
public interest to decline a request for information from Parliamentary Committees.
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79

A procedure should be put in place with the Ombudsman so that where a
parliamentary committee finds the Minister's reasoning inadequate, it may refer the
matter to the Ombudsman who shall provide independent advice.

Noted. This is a matter for Parliament to address with the Ombudsman. Parliament
and its committees are already able, under section 16 of the Ombudsman Act 1973, to
refer matters to the Ombudsman for investigation.

To ensure transparency in the operations ofgovernment, Ministers must remain
accountable for all aspects of their agencies ' operations and financial management,
including services contracted out and GEEs, in order to provide information and
explanations to the Parliament.

Agreed. The Government holds Ministerial accountability to Parliament to be
fundamental to restoring democracy in Victoria.

Recommendation

1

Page 89

All government contracts should contain a standard clause which states that the
contents of contracts are subject to legal requirements concerning disclosure and are
prima facie public.

Agreed. The Department of Treasury and Finance (DTF) will develop standard
disclosure clauses drawing on the draft clauses contained in Attachment 2 of the
PABC's Report.

Recommendation 6.1
Legislation should be enacted to require specified information about all tender
documents and the resulting contract to be made publicly available once the tender
has been awarded (overriding any confidentiality clauses), unless application is made
at that time to restrict publication.

Agreed-in-part. The Government is committed to releasing major contracts and
related material in order that Parliament and the community can be assured that such
arrangements are good value for money and meet high standards of probity. It will
only withhold information where this is clearly justified under the exemption grounds
of the Freedom ofInformation Act 1982.
To promote competition and safeguard value for money, the Government will not
routinely disclose documents submitted by tenderers. This approach is supported by
the Audit Review of Government Contracts (ARGC).
The Government will mandate the disclosure of contracts through introducing an
amendment to the Financial Management Act 1994.
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Page
Public information about tenders should include:
(a)

the identity of the tenderer; and

(b)

the tender price.

In the case of major contracts it should also include sufficient information about the
relevant performance criteria to allow for an assessment of the integrity of the tender
process.

agreed. See response to recommendation 6.1

Public information about contracts should include:
~~

the full identity of the contractor, including details of cross ownership of relevant
companies;

~~

the duration of the contract;

~~

details of any transfer of assets under the contract;

~~

all maintenance provisions in the contract;

~~

the price payable by the government agency and the basis for changes in this price;
any renegotiation and renewal right;
the results of any cost benefit analysis;

~~

details of any risk sharing in the developmental and operational stages of the
contract;

~~

details of any sanctions for non-performance;

~~

any significant guarantees or undertakings, including any loans, agreed to or
entered into; and

• any other information required by statute to be disclosed to the Australian
Securities Commission and made available to the public.

Agreed. The Government will publish contracts, subject to any exemptions justified
under the Freedom ofInformation Act 1982, as follows:
• contracts valued at $1 0 million or more - both a summary and the text of the
contracts;
• contracts valued between $100,000 and $10 million a summary.
This information, and requests for tender, will be published via departmental websites
and via the central online register of contracts maintained by DTF.
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Recommendation 6.4

Page 1

The principles and guidelines contained in Attachment 1 of this Report (see page lv),
should be adopted by the government as the basis for the treatment of commercial
information held by Victorian Government Departments and Agencies.
Attachment 1 of the report essentially summarises PABC's
recommendations. The Government accepts the principles and guidelines contained
in Attachment 1 of the PAEC Report to the extent it has agreed to the PAEC's other
recommendations.

Recommendation 6.5

Page 117

Applicants should be advised in the tender documents that, as a precondition of doing
business with government, they must be prepared for certain details contained in any
tender and contract to be made public.
Agreed. The Government will make potential tenderers aware of its policies and
obligations under the Freedom ofInformation Act 1982.

Recommendation 6.6

Page

Prior to tenders being submitted, agencies should ensure that applicants are made
aware of the limits of what will and will not be considered as commercial in
confidence. The information which is non-confidential must include all information
listed in recommendations 6. 2 and 6. 3 unless specific exemptions are approved by the
Ombudsman.
Agreed-in-part. As noted in response to recommendations:

* 6.1, 6.2 and 6.3- the Government is committed to the release of contracts but not
tenders;
6.5 -the Government will make potential tenderers aware of its policies and
statutory obligations; and
6.11- the Government does not propose to make the Ombudsman responsible for
approving the classification of information as commercial-in-confidence.
Recommendation 6. 7

Page 117

Before the closing date of tenders, applicants should notify the relevant agency of
their intention to seek exemption of information which would otherwise be required to
be made public. Any claims for commercial in confidence must be justified on the
basis of the specific harm that will result from the disclosure of information.
As noted in response to recommendation 6.1 the Government is
committed to the release of contracts but not tenders. In relation to contracts, any
requests that certain information be withheld will generally be determined after the
closing date for tenders and during negotiations with the preferred tenderer, who will
bear the burden of demonstrating specific harm from disclosure.
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Recommendation 6.8

Page 118

A tenderer who applies for information to be classified as commercial in confidence
should have the opportunity to withdraw that tender, before the closing date, if the
application to restrict disclosure of information is rejected, or to change the terms of
the tender to take account of disclosure.
In the event that a tender is withdrawn, before the closing date, all information
relating to its content should be treated as confidential with the exception of the name
of the tenderer, the tender price and the date of withdrawal of the tender.
As noted in response to recommendations 6.5 and 6.6, potential
tenderers will be made well aware of the Government's policies and statutory
obligations in relation to the availability of contract and related information. This will
minimise the likelihood of disputes arising later in the tender process.
As noted in response to recommendation 6.7, in the event that a preferred tender
requests that certain contract information be withheld from disclosure, the preferred
tenderer will bear the burden of demonstrating specific harm from disclosure. If the
preferred tenderer cannot satisfactorily demonstrate specific harm, and insists on nondisclosure, the negotiations will be concluded and the Government will either invite
the next-preferred tenderer to commence negotiations or retender the contract.
As noted in response to recommendation 6.1 the Government does not intend to
routinely disclose documents submitted by tenderers.
Recommendation 6.9

Page 118

Before an agency can include in a contract a confidentiality clause, in respect of
information generated by or for the government, it must be able to demonstrate that
the relevant Minister has agreed that disclosure will interfere with the proper and
efficient performance ofgovernment or commercial functions to such an extent as to
outweigh the benefits that would flow from placing the information in question in the
public domain.
Agreed-in-part. In line with its policy of openness the Government will minimise
the use of confidentiality clauses in future contracts. The Government will presume
that contracts can be released in full and will only agree to withhold information to the
minimum extent and period justifiable under the Freedom ofInformation Act 1982.

Recommendation 6.10

Page 118

Protocols should be developed for government departments and agencies to follow
before classification of commercial in confidence is applied to material and that these
protocols be signed off at ministerial level.
Agreed. On 2 February 2000 the Attorney-General released guidelines to assist
departments and agencies implement the changes made by the Government to the
Freedom of Information Act 1982. These changes included narrowing the exemption
for material of a commercially-sensitive nature.
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Recommendation 6.11

Page 1

A contract which includes a confidentiality clause in respect of any of the material
detailed in Recommendation 6. 3 must be submitted to the Ombudsman for approval
prior to being signed off by the relevant agency.

Not agreed. The Government has committed to minimising the use of such
confidentiality clauses and to making potential contractors aware of the Government's
obligations under the Freedom ofInformation 1982. These obligations are superior to
any confidentiality clauses or undertakings.
This proposal would conflict with the Ombudsman's core function to " ... to enquire
into or investigate any administrative action taken in any Government Department or
Public Statutory Body... " (s.13(1) of the Ombudsman Act 1973). The Ombudsman
makes recommendations, and may report to Parliament where such recommendations
are not fulfilled, but does not approve administrative actions.

In determining whether a claim for commercial confidentiality is justified, the onus of
proof should be with the tenderer, who should be required to substantiate that
disclosure would be harmfitl to their commercial interests.

Agreed. See response to recommendation 6.7.

119
Where information is approved by the Ombudsman as warranting protection by a
confidentiality clause, it should be withheld only for the minimum time necessary to
protect justifiable commercial sensitivities. At the time of approving the application,
the Ombudsman should specifY and maximum time limit for non-disclosure.

Not agreed. See the reasons given in response to recommendation 6.11.

Recommendation 6.14

Page

Departments and agencies should include provisions in contracts that require
contractors to provide all necessary information to enable the Auditor-General to
fulfil his role as the external auditor of all government agencies.

Agreed. This will be addressed by DTF guidelines and model contracts.

Recommendation 6.15

Page 119

Contracts should specifY the appropriate standard of record keeping that contractors
must maintain to ensure accountability and access to information.

This will be addressed by DTF guidelines and model contracts.
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Page 120
The Ombudsman Act 1973 should be amended to provide for the Ombudsman to
assume the additional function provided for in Recommendation 6.11.
agreed. See the reasons given in response to recommendation 6.11.
120
The government should provide the Ombudsman with such additional resources as
are necessary to deal with the functions outlined in this report.
Not agreed. See the reasons given in response to recommendation 6.11.

Recommendation 6.17

Page 120

Agencies should include standard provisions in their contracts that require
contractors to keep and provide all necessary information to allow for the proper
parliamentary scrutiny of the contracts and its management.
(Note: The information required to meet this need will vary from contract to contract
according to a number offactors including the value of the contract, the nature of the
service to be delivered under the contract and the characteristics of the service
recipients.)
Agreed. For the purposes of enabling scrutiny by Parliament, the Auditor-General
and the Ombudsman, the Government's guidelines and model contracts will require
contractors to maintain records relevant to the contract.

Page 120
A new sub-section 12(4) should be included in the Audit Act:
{'Without prejudice to the powers conferred by any other provision of this Act, the
Auditor-General or an authorised person is entitled to full and free access at all
reasonable times to any documents or other property in the possession of, or
under the control of, any body or person which relate to any services provided by
that body or person to a government department or agency. "
Not agreed. The Government considers this is unnecessary as it adds little in practice
to the Auditor-General's already extensive powers under section 11(1) of the Audit
Act 1994 to require any person to appear before him/her at a time and place named
and to produce information held by them.
However the Government is about to introduce an amendment to the Act to increase
the penalty for non-compliance with section 11 (1 ). The maximum penalty is currently
five units ($500).
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Recommendation 6.19

Page 121

A new sub-section 12(5) should be included in the Audit Act:
"When the Auditor-General seeks access to records held by a government agency
or a contractor, the agency or contractor must comply within a period specified
by the Auditor-General"
See response to recommendation 6.18.

Recommendation 6.20

121

That all government contracts include model access clauses that ensure access to
contractors 'premises and to contractors' records by agencies and the AuditorGeneral (see Attachment 2 of this Report, page lxvii).
The Government's guidelines and model contracts will require
contractors to provide information that public bodies might reasonably require in
order to fulfil requests by the Auditor-General. At this point the Government does not
believe a power of access to premises is warranted. It will, however, reconsider its
position if further experience shows that the new contractual access provisions are not
sufficient.

Page
Prospective applicants for government tenders should be supplied with an
information sheet that explains all these new procedures.
This will be implemented by DTF and departmental purchasing units.

Page
There should be a clear distinction drawn between the disclosure of information
before and after the signing of a contract. Information about tenders and contractual
terms should be classified as commercial in confidence until the signing off of a
contract.
Agreed. However the Government goes further, as noted in response to
recommendation 6.1, in that it does not intend to routinely disclose at any time
documents submitted by tenderers.

Recommendation 6.23

Page 122

All departments and agencies should regularly provide training to staff:
(a) on the principles of transparency and openness reflected in the proposed
guidelines for the treatment of commercial information held by Victorian
agencies and, in particular, the meaning and application of the exemption
provisions; and
(b) to emphasise that information should not automatically be treated as commercial
in confidence purely because it is of a commercial nature or even of a sensitive
commercial nature.
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Agreed. The Attorney-General announced on 2 February 2000 new guidelines and a
series of training seminars for 300 Freedom of Information Officers across the
Victorian Public Service.

The performance agreements of all senior officers in the public sector should include
a provision that requires them to uphold the principles enshrined in the Freedom of
Information Act.

Not agreed. The Government expects departments and agencies to increase the
availability of official information to the public in a manner consistent with the
principles of the Freedom ofInformation Act 1982. Further, it has, as noted before,
tightened the law and moved to educate officers on the changes and on the
Government's policy of openness. At this point it does not believe that including a
provision in senior officer's performance agreements of the type proposed is
necessary or practical.

Section 34 of the Freedom of Information Act should be amended by inserting a new
subsection after s.34(4). This should provide:
"In deciding whether disclosure of information would expose an agency
unreasonably to disadvantage for the purposes of subsection (4}, an agency or
Minister must satisfy one or more of the following considerations
(a) there is a real risk that disclosure would prejudice contractual negotiations
or the agency's ability to attract, select and retain suitably qualified
employees;
(b) the information is likely to be exploited in a way that does not benefit the
general public due to the market power of the enterprise by which it will be
exploited; for example, where there is a lack of contestability due to the
existence of barriers to entry into that specific market;
(c) the disclosure would impair important governmental or regulatory functions;
(d) there is the potential to use the information to realise substantial profits in
other jurisdictions;
(e) there are no consideration in the public interest in favour of disclosure which
outweigh considerations of damage to the competitive position of the agency,
for instance, the public interest in revealing wrong-doing or in shedding light
on some matter that has been the subject of ongoing controversy.

Noted. The Government is committed to ensuring the Freedom ofInformation Act
1982 provides effective protection of the public's right to know.
As noted earlier, one of the Government's first actions upon entering office was to
introduce changes to the Act - in particular, to narrow the section 34 exemption for
documents of a commercial nature.
The Government is considering this and other possible ways to further improve the
operation of the Act.
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7.2

129

Section 34(1) of the Freedom of Information Act should be amended to read:
"A document is an exempt document
disclose-

if its disclosure under this Act would

trade secrets belonging to a business, commercial or financial undertaking;
or
~~

information of a business, commercial or financial nature acquired by an
agency or Minister from a business, commercial or financial undertaking;

•

that would, if disclosed, be likely to expose the undertaking unreasonably to
disadvantage. "

Noted. See the response to recommendation 7.1
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7.3

Section 34(3) of the Freedom of Information Act should be amended to require
agencies to consult with undertakings in relation to decisions under s.34(1) as well as
those under s.34(1)(b).
Noted. See the response to recommendation 7.1

Recommendation 7.4
Sub-section 34(2) of the Freedom ofInformation Act should be amended by inserting
additional paragraphs that refer to:
,

the question as to whether the documents reveal any unethical or dishonest
behaviours or practices;

,

the question as to whether the information sheds any light on the activities of the
government; and

•

the question of the appropriateness of any undertakings relied upon to argue
against disclosure of commercial in confidence information.

Noted. See the response to recommendation 7.1

Page 132
Section 34(3) of the Freedom ofInformation Act should be amended make it clear that
there is no requirement to consult in respect of information which is required to be
disclosed under other legislation.
Noted. See the response to recommendation 7.1

Recommendation 7.6

Page

Section 34 of the Freedom ofInformation Act should be amended to include an
additional subsection which excludes from the operation ofs.34(1) any material in a
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contract which has not been previously identified and approved as requiring
confidential treatment for a period which extends beyond the date of the request. This
amendment should be restricted to information relating to contracts which were
concluded after the date of introduction of the screening requirements.
See the response to recommendation 7.1
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