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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Health Legislation Amendment (Quality and Safety) Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

30 November 2021
1 December 2021

Summary
The Bill make amendments generally related to health in various Acts. The Bill:

Amends the Health Services Act 1988 to provide for the appointment of the Chief Quality and
Safety Officer;



Provides for quality and safety reviews of health service entities and introduces new protections
for serious adverse patient safety event reviews conducted by health service entities;



Creates a new statutory duty of candour for health service entities;



Extends protections for apologies offered by health service entities for harm suffered by
patients;



Amends the Public Health and Wellbeing Act 2008 to confer additional functions on the
Victorian Perioperative Consultative Council;



Makes miscellaneous amendment to the Ambulance Services Act 1986, the Mental Health Act
2014 and the Health Complaints Act 2016.

Part 2 – Amendment of Health Services Act 1988
It inserts new Part 5A which provides for the appointment of a Chief Quality and Safety Officer (CQSO)
by the Secretary to conduct quality and safety reviews of services provided by health entities. A review
of a serious adverse patient safety event (SASPE) must be conducted in accordance with Division 8 of
Part 5A by a SASPE review panel. (See new section 128N). It provides a power of delegation for the
CQSO and the appointment of authorised officers under that Part. [5] Reviews may be a ‘standard
quality’ and safety review or a ‘protected quality’ and safety review.1
The CQSO or an authorised quality and safety officer may enter the premises of a health service entity
at any time for the purposes of conducting a quality and safety review. (See new section 128).
Reasonable assistance must be given. A person may rely on the privilege against self-incrimination
when the person is required to give information or do anything under new Part 5A that may incriminate
them. (See new section 128C). New Division 5 sets out the confidentiality obligations and protection
from liability for any person who gives information in good faith. (See new section 128M). New section

1

Note the Statement of Compatibility:- ‘The primary distinctions between a protected and standard quality and safety
review are the confidentiality and disclosure provisions that apply with respect to information relating to a protected
review (clause 5, ss 128I, 128J) that do not apply to a standard review, discussed further below. Further, when
determining whether the circumstances warrant the conducting of a protected quality and safety review, the CQS
Officer must consider the reasonableness and necessity of providing additional protections to ensure honest and open
engagement with the review whether the circumstances warrant the imposition of the confidentiality and disclosure
provisions, having regard to the reputation, privacy, safety and wellbeing of the persons involved in the services the
subject of the review (clause 5, s 124(4)).’

1
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128J(2) provides that specified information or reports are not admissible in legal proceedings except
in the case of information or reports published by the Secretary in accordance with new section 128G.
New Division 9 establishes a duty of candour (See new section 128ZB). New section 128ZD specifically
provides that an apology made in accordance with Division 9 does not constitute an admission (express
or implied) or liability for the death or injury of a person. It is not relevant to the determination of fault
or liability in any civil proceedings where the death or injury of that person is in issue. The Minister
may make Victorian Duty of Candour Guidelines which are a legislative instrument for the purposes of
the Subordinate Legislation Act 1994. It amends section 158 to include additional matters about which
regulations may be made. [11]
Part 3 – Amendment of the Public Health and Wellbeing Act 2008 – Part 4 – Consequential and other
amendments
It amends the Public Health and Wellbeing Act 2008 to confer additional functions to the Victorian
Perioperative Consultative Council to conduct study, research and analysis into the incidence and
causes in Victoria of perioperative mortality or morbidity amongst other specified matters. [12,13]
Guidelines may be published in the Government Gazette. Part 4 contains consequential amendments
to other Acts. This includes the requirements for ambulance services, mental health service providers
and the Victorian Institute of Forensic Mental Health to comply with the duty of candour. [15] A person
may make a complaint to a health service provider about any failure by the health service provider to
comply with the duty of candour. [25] The Health Complaints Commissioner must report findings to
the Secretary. [28]

Comments under the PCA
The Committee makes no comment pursuant to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Fair hearing – Apology not admission of liability
Summary: The effect of clauses 5, 15 and 24 is that an expression of compassion, regret or sympathy is
not an admission, relevant to, or admissible in, various proceedings. The Committee will write to the
Minister seeking further information.
Relevant provisions
The Committee notes that clauses 5 (inserting a new section 128ZD into the Health Services Act 1988),
15 (inserting a new section 22J into the Ambulance Services Act 1986) and 24 (inserting a new section
345C into the Mental Health Act 2014), each provide:
(1)

(3)

In a civil proceeding where the death or injury of a person is in issue or is relevant to an issue of
fact or law, an apology does not constitute—
(a)

an express or implied admission of liability for the death or injury; and

(b)

is not relevant to the determination of fault or liability in connection with that proceeding.

Evidence of an apology made by or on behalf of a person… in connection with any matter alleged
to have been caused by the person… is not admissible in any civil or disciplinary proceedings as
evidence of the fault or liability of the person… in connection with that matter.

An ‘apology’ means ‘an expression of compassion, regret or sympathy in connection with any matter’.

2
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The Committee observes that the effect of clauses 5, 15 and 24 may be that any expression of
compassion, regret or sympathy is not:
•

an admission of liability for a death or injury

•

relevant to determining fault or liability

•

admissible as evidence of the fault or liability of whoever made the apology or had it made
on their behalf

in various proceedings.
The Explanatory Memorandum explains that each subsection (1):
provides that an apology made in accordance with new [Division 9 / section 22I section 345B] does not
constitute an admission of liability for death or injury of a person and is not relevant to the
determination of fault or liability, in any civil proceedings where the death or injury of that person is in
issue.

The Committee notes that the text of each subsection (1) is not expressly limited to apologies made in
accordance with the new statutory duties of candour in new Division 9 of the Health Services Act 1988,
section 22I of the Ambulance Services Act 1986 or 345B of the Mental Health Act 2014.
The Explanatory Memorandum explains that each subsection (3):
provides that evidence of an apology made on behalf of [a health services entity / an ambulance service
/ the Institute] is not admissible in any civil or disciplinary proceedings as evidence of the fault or liability
of the [health services entity / ambulance service/ Institute] or person connected to the matter.

The Committee notes that the text of each subsection (3) is not expressly limited to apologies made
on behalf of a health services entity, ambulance service or the Victorian Institute of Forensic Mental
Health.
The Committee observes that the explanatory memorandum does not address each subsection (4),
which each provide: ‘Nothing in this section affects the admissibility of a statement with respect to a
fact in issue or tending to establish a fact in issue.’ The Committee notes that a statement can be an
apology ‘whether or not the apology admits or implies an admission of fault in connection with the
matter’.
Charter analysis
The Statement of Compatibility addresses the compatibility of the Bill’s provisions on the admissibility
of documents associated with a Serious Adverse Patient Safety Event review with civil litigants’ Charter
right to a fair hearing:
The confidentiality provisions at clause 5, ss 128I, 128J, 128U and clause 13, s 48H preclude documents
from production with respect to proceedings before a court or tribunal. These clauses may interfere
with the right to a fair hearing, insofar as they may limit the requirements of discovery and production
of documents for inspection and this may limit the ability of a litigant to obtain or rely on information
or documents material to issues in dispute… The purpose of the limitation is to enable persons to engage
with relevant reviews and investigations with full candour, with the ultimate aim of ensuring that issues
with the quality and safety of health services can be appropriately identified and rectified. The
restrictions on the use of the information enables people to assist with this process without fear of legal
or professional repercussions. Further, the restrictions will only relate to documents created or provided
during the course of a quality and safety or SAPSE review or a report prepared by the Council and thus
other information relevant to the litigation may be accessible in other ways, such as by a patient
accessing their medical file. In some cases the Secretary may also authorise disclosure of documents in
legal or other proceedings where it is in the public interest. Accordingly, I consider that these restrictions
do not limit the right to a fair hearing.

3
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The Committee observes that the Statement of Compatibility does not discuss the compatibility of the
Bill’s provisions on evidence of apologies, including with civil litigants’ Charter rights to a fair hearing.
Relevant comparisons
The Committee notes that existing ss. 14J of the Wrongs Act 1958 and 70 of the Coroners Act 2008 are
in broadly similar terms to subsections (1) (in part) and (4), but not (3), of the Bill’s provisions on
evidence of apologies.2
The Committee also notes that nearly all other Australian jurisdictions’ civil liability laws are in broadly
similar terms to subsections (1) and (3), but not (4), of the Bill’s provisions on evidence of apologies.3
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of new
sections 128ZD of the Health Services Act 1988, 22J of the Ambulance Services Act 1986 and 345C of
the Mental Health Act 2014 with the Charter right of parties to civil proceedings to have the
proceeding decided after a fair hearing.

2

3

4

The Wrongs Act and Coroners Act provisions define apology to mean ‘an expression of sorrow, regret or sympathy but
does not include a clear acknowledgement of fault’ and state that an apology is not ‘an admission’, but do not expressly
address the relevance or admissibility of apologies.
Civil Law (Wrongs) Act 2002 (ACT), s. 14; Civil Liability Act 2002 (NSW), s. 69; Civil Liability Act 2003 (Qld), s. 72D; Civil
Liability Act 1936 (SA), s. 75; Civil Liability Act 2002 (Tas), s. 7; Civil Liability Act 2002 (WA), s. 5AH. See also Personal
Injuries (Liabilities and Damages) Act 2003 (NT), s. 13, which is somewhat similar to subsection (3) of the Bill’s provisions.
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Livestock Management Amendment (Animal Activism) Bill 2021
Member
Portfolio

Hon Mary-Anne Thomas MP
Agriculture

Introduction Date
Second Reading Date

1 December 2021
2 December 2021

Summary
The Bill amends the Livestock Management Act 2010. The Bill:

Provides for biosecurity management plans4;



Provides for offences relating to the contravention of a prescribed biosecurity measure and
other matters;



Makes miscellaneous and consequential amendments.

Part 2 – Amendment of the Livestock Management Act 2010
It defines biosecurity impact, biosecurity management plan (BMP)5 and biosecurity matter. [4] It inserts
new Part 3A to provide for voluntary BMPs and prescribed biosecurity measures to apply to a premises
or specified parts of a premises. Note the Second Reading Speech:The Bill inserts provisions related to the voluntary implementation of biosecurity measures by persons
managing livestock activities at premises where livestock activities occur, including an offence for noncompliance. The provisions will require that for the offence for breach of a prescribed biosecurity
measure to apply to an area where a livestock activity occurs, a biosecurity management plan (BMP)
containing mandatory content must have been prepared and compliant biosecurity signage must be
erected at all main vehicular access points.

It sets out new offences6 for contravening a prescribed biosecurity measure if a BMP is in force and a
sign is displayed. [10] Infringement notices for offences may be served.7 [11] It authorises the making
of regulations for the purposes of amendments regarding BMPs and prescribed biosecurity
measures. [13]

4

5

6
7

Note the Second Reading speech:- ‘...the Victorian Legislative Council’s Economy and Infrastructure Committee (the
Committee) conducted the ‘Inquiry into the impact of animal rights activism on Victorian agriculture’ and tabled its
report (the report) in Parliament on 5 February 2020. The report included findings regarding the serious impacts of
trespass on the agricultural community... including… Acts of trespass, including the threat of trespass, by animal rights
activists have caused physical and mental distress to many people in the agricultural industry, including farmers, their
families and employees… Animal rights activists who trespass onto agricultural facilities pose a biosecurity risk. All
people who enter agricultural facilities must consult with property owners or managers and comply with their
biosecurity protocols… The Government’s response to the report, tabled in Parliament on 4 June 2020, supported 13
of the 15 recommendations in full, including recommendations to incorporate in legislation on-the-spot fines for
biosecurity breaches caused by trespassers. The Government has committed to legislation that includes fines for this
behaviour among the heaviest in Australia.’
See clause [4]. Biosecurity management plan means a document that contains measures to identify, prevent, eliminate
or minimise the biosecurity impacts relating to livestock activities and that includes any matters that are prescribed to
be mandatory.
A penalty of up to 60 penalty units applies for an individual and 300 penalty units for a corporation.
It increase the maximum penalty for infringement notices from 5 penalty units to 7 penalty units for an individual and
45 penalty units for a body corporate. See clause [12].

5
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Comments under the PCA
Rights and freedoms – Search powers – Entry into premises – (Section 17(a)(i), PCA)
Part 5 of the Livestock Management Act 2010 sets out existing powers of inspectors.8 This includes the
search, inspection or examination of any premises, livestock, equipment, machinery or vehicle that the
inspector reasonably believes is or was used in connection with a regulated livestock management
activity.9 (Note a police officer in the capacity of an inspector may also exercise the powers of an
inspector.) [7,8,9] The inspection powers apply where an inspector reasonably believes there has not
been compliance with the new biosecurity offence provisions. [8] Note the Statement of
Compatibility:Clauses 8 and 9 of the Bill expand the purposes for which the search powers of inspectors can be
exercised under sections 38 and 43 of the Act, to include circumstances where the inspector reasonably
believes new section 50A or 50B has been contravened. This includes in relation to searching any
premises, livestock, livestock product, equipment, machinery, item of plant, facility, or vehicle, and
includes the power to stop and detain a vehicle in order to conduct a search. The inclusion of new
purposes for exercising existing powers may extend the scope of interferences with the right to privacy
provided by the Act.
However, in my view, any such interferences will be lawful and not arbitrary. The powers are necessary
to ensure the new offence provisions can be enforced and the required evidence gathered. The search
powers are only enlivened if an inspector has entered a place or vehicle pursuant to their powers of
entry under the Act, which require the consent of the occupier, a warrant or an emergency. The powers
can then only be exercised for clearly defined purposes, being that the premises, item or vehicle being
searched is related to a suspected contravention of a prescribed biosecurity measure in a BMP or
defacing, damaging or removing a prescribed sign under the Act. The powers do not extend to providing
for personal searches or seizure of property (with the exception of taking samples and copies of
documents). The powers must also only be exercised at a reasonable time and for no longer than
necessary. To the extent that these provisions relate to private information and permit searches of
residences or private vehicles, they arise in the controlled and prescribed circumstances set out in the
Bill, and require reasonable suspicion of conduct that would otherwise amount to trespass or criminal
damage. Consequently, I consider these amendments compatible with the Charter.

The Committee note the existing search provisions in the Livestock Management Act 2010 and their
application to the new biosecurity offences. The Committee is of the view the provisions are
justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

8

9

6

See Section 31 – Power to enter and inspect with consent; Section 32 – Applications for search warrants; and Section
36 – Emergency powers.
See section 38, Livestock Management Act 2010:
38 Power to search, inspect or examine
An inspector may search, inspect or examine—
(a) any premises that the inspector reasonably believes is or was used in connection with a regulated livestock
management activity; or
(b) any livestock, livestock product, equipment, machinery, item of plant or facility that the inspector reasonably
believes is or was used in connection with a regulated livestock management activity; or
(c) any vehicle that the inspector reasonably believes is or was used in connection with a regulated livestock
management activity.
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Regulatory Legislation Amendment (Reform) Bill 2021
Member
Portfolio

Hon Danny Pearson MP
Regulatory Reform

Introduction Date
Second Reading Date

30 November 2021
1 December 2021

Summary
The Bill makes amendments to a number of Acts to clarify and improve their operation and flexibility.
The Bill:

Amends the Financial Management Act 1994 to increase the flexibility for regulators and
agencies to provide fee relief to citizens and businesses during emergencies;



Amends the Interpretation of Legislation Act 1984 to modernise requirements for public notices
to be published in newspapers and amends the Electoral Boundaries Commission Act 1982 in
respect of requirements for the publication of electoral boundaries;



Amends the Electoral Act 2002 to implement the Government’s response to the
recommendations of the Electoral Matters Committee into the conduct of the 2018 state
election;



Amends the Housing Act 1983 to streamline reporting arrangements for registered housing
agencies and ensure that boards of registered housing agencies certify reporting against
performance standards;



Amends the Local Government Act 2020 and the Parliamentary Committees Act 2003 to make
permanent the ability of local councils, regional libraries and Joint Investigatory Committees of
Parliament to meet electronically;



Amends the Education and Training Reform Act 2006 to make permanent the ability of the
Victorian Institute of Teaching to extend the registration of certain teachers;



Allows the Secretary of the Department of Health to appoint inspectors from a wider range of
eligible persons to enforce the Tobacco Act 1987 including in alpine resorts;



Removes impediments to a range of virtual or electronic activities under the Pharmacy
Regulation Act 2010 and makes minor corrections to various other Acts. This includes updating
references.

Parts 2 to 5 – Statute law revision
It updates definitions and makes statute law revision amendments in the Child Wellbeing and Safety
Act 2005, the Children Service’s Act 1996 and the Education and Care Services National Law Act
2010.10 [3,4-14] It provides the Victoria Institute of Teaching with the discretion to extend provisional
registrations and permissions to teach for up to 12 months on a permanent basis.11 [15]

10

11

Note the Explanatory memorandum:- ‘Clause 6 updates the definition of child protection law in section 6(1) of the
Education and Care Services National Law Act 2010. Section 6(1) defines certain generic terms for the purposes of the
Education and Care Services National Law (contained in the Schedule to the Education and Care Services National Law
Act 2010 and referred to as the “National Law” in this explanatory memorandum), as applied in Victoria. The updated
definition ensures consistency with regulation 5(1) of the Children's Services Regulations 2020. Clause 7 corrects
references in section 13(2)(d) of the National Law to the A New Tax System (Family Assistance) (Administration) Act
1999 (of the Commonwealth), following amendments to that Act made by the Family Assistance Legislation Amendment
(Jobs for Families Child Care Package) Act 2017 (of the Commonwealth) which commenced on 2 July 2018.’
Note Part 5A.4 of the Education and Training Reform Act 2006 which was originally inserted by COVID-19 Omnibus
(Emergency Measures) Act 2020 made those amendments which expired on 26 April 2021.

7
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Part 6 – Amendment of Electoral Act 2002 – Part 7 – Amendment of Electoral Boundaries Commission
Act 1982 – Part 8 – Amendment of Financial Management Act 1994 – Amendment of Housing Act 1983
– Part 10 – Amendment of Industrial Relations Legislation Amendment Act 2021 – Part 11 –
Amendment of Interpretation of Legislation Act 1984
It clarifies requirements12 which must be made available with respect to contact details of candidates
to include a contact person. [21,22] Postal votes can only be distributed by the Victorian Electoral
Commission or obtained from a post office. [23] The early processing of votes must be conducted in
the presence of a scrutineer and can be counted from 8 am rather than 4 pm on election day. Details
must be provided to all candidates to provide adequate time for a scrutineer to be arranged with
respect to a recount. [24,25] It clarifies requirements with respect to the display of mobile billboards
and signs within 100 metres of the entrance to the voting centre.13 [26] The Electoral Boundaries
Commission may publish maps of proposed electoral regions on its Internet site. A copy must be given
to any person on request. [28] Note the Explanatory memorandum:- ‘They do not affect other
requirements in section 10A for the advertisement of proposed boundaries in the Government Gazette
and 2 newspapers circulating throughout the proposed electoral region.’
It inserts new Part 7C into the Financial Management Act 1994 to establish general provisions for the
provision of relief during emergencies under Acts, statutory rules and other subordinate instruments.
This may be done by way of waiver, deferral, refund or reduction of fees and charges by a fee or charge
collector to an entity or class of entity suffering from financial hardship.14 [31] The Treasurer may make
guidelines. [31] Regulations may be made for the purposes of new Part 7C. [32] It clarifies the timing
of reporting requirements under the Housing Act 1983. [33-35] It corrects a reference in the Industrial
Relations Legislation Amendment Act 2021.15 [36]
It inserts new sections 38M to 38P into the Interpretation of Legislation Act 1984 which enables current
requirements for notices to be published in print newspapers to be published on an approved Internet
site or in a prescribed manner or on a prescribed platform. (Note electronic notification is not
mandated.) The Minister may by notice published in the Government Gazette approve an alternative
publications Internet site and make guidelines. [38] Regulations may be made by the Governor in
Council. [39] Note the Explanatory memorandum:New section 38M(2) provides that, without limiting new section 38M(1), any requirement under an Act,
statutory rule or any other subordinate instrument to provide a copy of a notice published in a print
newspaper or to distribute or use a notice published in a print newspaper for any purpose is taken to
have been met by providing, distributing, or using an electronic notice published in accordance with
new section 38M(1). This is intended to address requirements, for example, in guidelines made under
section 26(1) of the Subordinate Legislation 1994 requiring copies of any notices of a Regulatory Impact
Statement in newspapers, the Government Gazette or other publications to be sent to the Scrutiny of
Acts and Regulations Committee. New section 38M(2) is intended to ensure that those guidelines and

12

13

14
15

8

Section 68 of the Electoral Act 2002 sets out the Commission’s requirements to make particulars of candidates available
each day after the issue of the writ for an election at locations and times.
Note the Explanatory memorandum:- ‘Clause 26 amends section 158A(1) of the Electoral Act 2002 to exempt prescribed
exempted premises from the prohibition in section 158A(2)… This is to accommodate situations where it may be
reasonable to exempt premises. The amendment to section 158A(1) to exclude prescribed exempted premises will
allow the Victorian Electoral Commission to recommend the making of regulations to prescribe exempt premises (under
section 184(1)).’
Note the Interpretation of Legislation Act 1994 provides that entity includes a person and an unincorporated body.
Note the Explanatory memorandum:- ‘Clause 36 corrects incorrect references to Schedule 2 to the Long Service Benefits
Portability Act 2018 contained in sections 62(1) and (2) of the Industrial Relations Legislation Amendment Act 2021.
These sections should refer to Schedule 3 to the Long Service Benefits Portability Act 2018. Clause 36 comes into effect
on 31 December 2021. It is necessary that the amendments commence on 31 December 2021 before sections 62(1)
and 62(2) of the Industrial Relations Legislation Amendment Act 2021 come into effect on 1 January 2022 so that the
above error can be rectified and those sections amend the correct Schedule in the Long Service Benefits Portability Act
2018.’
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other requirements can be met by providing a copy of the electronic notice published in accordance
with section 38M(1) whether by printing a screenshot or providing a downloaded copy, for example.

Part 12 – Amendment of Local Government Act 2020 – Part 13 – Parliamentary Committees Act 2003
– Part 14 – Amendment of Pharmacy Regulation Act 2010 – Part 15 – Amendment of Public Health and
Wellbeing Act 2008 – Part 16 – Amendment of Tobacco Act 1987 – Part 17 – Minor and technical
amendments to other Acts – Part 18 – Amendment of the Essential Services Commission Act 2001
Council meetings may be held electronically and viewed on the Internet site of the Council. [40-42, 44]
The holding of virtual meetings permitted in response to the COVID-19 pandemic is extended from 26
April 2022 to 1 September 2022. Part 12 permanently enables meetings to be conducted by electronic
means from 1 September 2022. It amends the Pharmacy Regulation Act 2010 so that the Victorian
Pharmacy Authority may conduct meetings, inspections and panel hearings by virtual means. Late
applications may be lodged to renew existing licences. [48-50] An authorised person’s identity card
may be produced by audio visual link for the purposes of identification prior to entry for an inspection16
where the inspection is conducted by audio link. [52] It makes a statute revision amendment to the
Public Health and Wellbeing Act 2008 update language to refer to an ‘approved provider’ to align with
the approach in the Education and Care Services National Law. [56]
The Parliamentary Committees Act 2003 is also amended so that a Joint Investigatory Committee may
hold meetings by audio link if it is satisfied that members present at the meeting may have their
identity verified. (There is no longer a requirement for a unanimous resolution of the Joint Committee
to use an audio link.) Note the Explanatory memorandum:These amendments are intended to provide Joint Investigatory Committees with more flexibility to
conduct their activities remotely on a permanent basis. Temporary provisions in Part 7 inserted by the
COVID-19 Omnibus (Emergency Measures) Act 2020, initially due to lapse on 25 October 2020 have been
extended twice by the COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020
and the Justice Legislation Amendment (System Enhancements and Other Matters) Act 2021 and are due
to lapse on 26 April 2022.

It broadens the existing range of persons who can be appointed an inspector under the Tobacco Act
1987 to include an authorised officer appointed under section 224 of the Local Government Act 1989
by a Council whose municipal district is in proximity to alpine resorts.17 [57,58] Part 17 makes various
minor and technical amendments to other Acts including replacing outdated references. [61-76] It
substitutes a new delegation power which enables the Essential Services Commission to delegate
specified powers to a Commissioner or any person or class of person employed under Part 3 of the
Public Administration Act 2004. [77]

Comments under the PCA
Rights and freedoms – Retrospective commencement – (Section 17(a)(i), PCA)
Clause 2 is the commencement provision. [2] Subclause (2) provides that Part 10 is deemed to
commence retrospectively on 31 December 2021. Clause [36] in Part 10 corrects typographical
references in sections 62(1) and (2) of the Industrial Relations Legislation Amendment Act 2021. These
sections should refer to Schedule 3, not Schedule 2 to the Long Service Benefits Portability Act 2018.
Note the Explanatory memorandum:-

16

17

See section 68 of the Pharmacy Regulation Act 2010. Special powers of entry to pharmacies by authorised persons for
the purposes of ascertaining whether provisions of the Act and the regulations are being complied with.
Note the Explanatory memorandum:- ‘An expanded range of persons who can be appointed as inspectors is also
intended to provide the Secretary of the Department of Health with more flexibility to appoint a broader range of
Environmental Health Officers and officers with similar skills and experience to protect the community from secondhand smoke and ensure compliance with tobacco and e-cigarette advertising and retailer laws.’
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Scrutiny of Acts and Regulations Committee
It is necessary that this Part commences on that day, as it amends new sections 62(1) and 62(2)18 of the
Industrial Relations Legislation Amendment Act 2021, which come into effect on 1 January 2022 and
need to be rectified to address an error to ensure the amendments operate properly.

The Committee notes the retrospective commencement date of Part 10. The Committee is of the
view the provision is justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

18

10

See new subsections 61(1) and (2) of the Industrial Relations Amendment Act 2021:
62 Who is an employee?
(1) In clause 4(2)(a) of Schedule 2 to the Long Service Benefits Portability Act 2018, before “the individual’s” insert
“subject to subclause (2A),”.
(2) For clause 4(2)(b) of Schedule 2 of the Long Service Benefits Portability Act 2018 substitute—
“(b) the individual is prescribed to be an excluded employee for the security industry; or
(c) the individual is a member of a class prescribed to be an excluded class of employees for the security
industry.”.
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Workplace Safety Legislation and Other Matters Amendment
Bill 2021
Member
Portfolio

Hon Ingrid Stitt MP
Workplace Safety

Introduction Date
Second Reading Date

1 December 2021
2 December 2021

Summary
The Bill makes various amendments to Workplace Safety legislation and other Acts. The Bill:

Amends the Accident Compensation Act 1985 to improve compensation arrangements for
workers with certain work-related injuries which are progressive in nature and compensation
arrangements for family members of deceased workers;



Amends the Dangerous Goods Act 1985, the Equipment (Public Safety) Act 1994 and the
Occupational Health and Safety Act 2004 to specify that funds from infringement notices
collected under various Acts are to be paid into the WorkCover Authority Fund;



Amends the Firefighters’ Presumptive Rights Compensation and Fire Services Legislation
Amendment (Reform) Act 2019 to provide a rebuttable presumption for vehicle and equipment
maintenance employees who attend fires and are suffering from specified forms of cancer that
is presumed to be due to the nature of their employment for the purposes of claiming
compensation under the WorkPlace Injury Rehabilitation and Compensation Act 2013;



Amends the Legal Profession Uniform Law Application Act 2014 to replace the current process
of electing lawyer members to the Victorian Legal Services Board with an appointment process
similar to the one used to appoint non-lawyer members to the Board; [6]



Amends the Occupational Health and Safety Act 2004 to make further provision for notifiable
incidents and prohibition notices;



Amends the Workplace Injury Rehabilitation and Compensation Act 2013 to improve
compensation arrangements for workers with certain work-related injuries which are
progressive in nature and improve compensation entitlements for family members of deceased
workers;



Amends the Victims of Crimes Assistance Act 1996 to make further provision for the conduct of
hearings by the Victims of Crime Assistance Tribunal.

Part 2 – Amendments of Accident Compensation Act 1985 – Part 3 – Amendment of Dangerous Goods
Act 1985 – Part 4 – Amendment of Equipment (Public Safety) Act 1994
It inserts new sections 90A to 90D to enable an applicant to make further claims for compensation for
a worker who has had a serious lung transplant injury and has undergone lung transplant surgery. [3]
It expands the definition of child to include a person with a disability who is 16 years of age or more
but under the age of 25 years to enable that cohort to access weekly pensions in accordance with new
section 92B. [4,10] It provides for the reasonable costs of further household help to a family member
of a deceased worker for a period of 6 months. [6,7] It inserts new Division 9C to allow an injured
worker with a serious silica-related condition who may in the future develop another serious silicarelated condition to be entitled to an award of provisional common law damages for their initial silicarelated condition. [9,10] Funds from infringement notices collected under various Acts must be paid
into the WorkCover Authority Fund. [15-19]
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Scrutiny of Acts and Regulations Committee

Part 5 – Amendment of Firefighters’ Presumptive Rights Compensation and Fire Services Legislation
Amendment (Reform) Act 2019 – Amendment of Legal Profession Uniform Law Application Act 2014 –
Part 7 – Amendment of Occupational Health and Safety Act 2004
It extends the operation of the Firefighters’ Presumptive Rights Compensation and Firefighters scheme
to vehicle and equipment maintenance workers. [20-33] Note the Second Reading Speech:The amendments in the Bill will enable vehicle and equipment maintenance employees, who suffer from
specified cancers, to rely on a presumption that their employment caused the cancer, in the absence of
evidence to the contrary. The amendments will apply to those employees, employed by Fire Rescue
Victoria (FRV) and Country Fire Authority (CFA), who have duties involving the mechanical, auto
electrical or fitting and turning maintenance and repair of firefighting vehicles and equipment. The Bill
will also include amendments to ensure consistency and appropriate integration between the FPRC Act
and the presumptive rights amendments under the Forests Act 1958, which were recently passed by
this Parliament.

It amends the process of electing lawyer members to the Victorian Legal Services Board to ensure
lawyer members are subject to the same probity checks as non-lawyers and makes other technical
amendments. [34-45] It amends the Occupational Health and Safety Act 2004 to include a broader
range of matters considered to be notifiable incidents.19 [46-49] It clarifies and enables the Authority
to request further information from an applicant regarding an internal review application under
section 128 of that Act. [51] Prohibition notices may be issued where there is a ‘serious risk to the
health or safety of a person emanating from an immediate or imminent exposure to a hazard.’20 [54]
It clarifies the power to give directions.21 [55]

19

20

21
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Note the Second Reading Speech:- ‘These amendments will allow for a broader range of serious risks to be brought to
WorkSafe attention and ensure that WorkSafe is empowered to respond to these risks and prevent serious injury or
illness in the workplace… Consultation with relevant stakeholders will occur on the development of the regulations
relating to notification of serious illnesses and matters relating to specific plant.’
Note the previous wording was ‘an immediate risk to the health or safety of a person’. The new wording is ‘a serious
risk to the health or safety of a person’
Note the Explanatory memorandum:- ‘Section 190 of the Occupational Health and Safety Act 2004 was inserted by
section 15 of the COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020 and temporarily
changes the operation of the Occupational Health and Safety Act 2004 in response to the COVID-19 pandemic. It
provides that section 112 of the Occupational Health and Safety Act 2004 has effect as if a section 112(1A) were inserted
after section 112(1) of the Occupational Health and Safety Act 2004. Section 112(1A) clarifies that a failure to comply
with a direction relating to the COVID-19 pandemic given by an authorised officer under section 200(1)(d) of the Public
Health and Wellbeing Act 2008 is taken to be an activity that involves an “immediate risk to the health or safety of a
person”. Clause 54 amends this provision so that a failure to comply with a direction relating to the COVID-19 pandemic
is taken to be an activity that involves a “serious risk to the health or safety of a person emanating from an immediate
or imminent exposure to a hazard”. The purpose of this amendment is to align notional section 112(1A) of the
Occupational Health and Safety Act 2004 with the amendment to section 112 of the Occupational Health and Safety
Act 2004 made by clause 49 of this Bill.’
Note the previous wording was ‘an immediate risk to the health or safety of a person’. The new wording is ‘a serious
risk to the health or safety of a person’
Note the Explanatory memorandum:- ‘Section 191 of the Occupational Health and Safety Act 2004 was inserted by
section 15 of the COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020 and temporarily
changes the operation of the Occupational Health and Safety Act 2004 in response to the COVID-19 pandemic. It
provides that section 120 of the Occupational Health and Safety Act 2004 has effect as if a section 120(1A) were inserted
after section 120(1) of the Occupational Health and Safety Act 2004.
Section 120(1A) clarifies that a failure to comply with a direction relating to the COVID-19 pandemic given by an
authorised officer under section 200(1)(d) of the Public Health and Wellbeing Act 2008 is taken to be an activity that
involves an “immediate risk to the health or safety of a person”. Clause 55 amends this provision so that a failure to
comply with a direction relating to the COVID-19 pandemic is taken to be an activity that involves a “serious risk to the
health or safety of a person emanating from an immediate or imminent exposure to a hazard”. The purpose of this
amendment is to align notional section 120(1A) of the Occupational Health and Safety Act 2004 with the amendment
to section 120 of the Occupational Health and Safety Act 2004 made by clause 50 of this Bill.’
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Part 8 – Amendment of Workplace Injury Rehabilitation and Compensation Act 2013 – Part 9 –
Amendment of Victims of Crime Assistance Act 1996
It provides for a Governor in Council Order made under new section 51A and published in the
Government Gazette to declare a disease to be an eligible progressive disease for the purposes of the
Act. A disease is not an eligible progressive disease if the date of diagnosis is prior to 1 June 2016.
(Benefits will therefore apply to those diagnosed with an eligible progressive disease after 1 June
2016.) [56,57] It entitles a worker to receive compensation for non-economic loss should there be an
increase in the degree of impairment resulting from an eligible progressive disease. [58] It inserts new
Subdivisions 6 and 7 into Division 4 of Part 2 to provide for the assessment of eligible progressive
diseases and related compensation entitlements including injuries requiring lung transplant surgery
and industrial deafness. [62,63]
It extends the eligibility for family counselling services of workers who are diagnosed with an eligible
progressive disease or if the worker dies, personal and household services. [69] It provides for the
payment of provisional payments to a minor or a person under a disability through a court or VCAT
appointed trustee. [74] It inserts new Subdivision 3 into Division 2 of Part 7 to allow an injured worker
with a serious silica-related condition who may in the future develop another serious silica-related
condition to be entitled to an award of provisional common law damages for their initial silica-related
condition. [77] It makes other minor amendments and updates references to provide clarification. [8083] It amends section 35 of the Victims of Crime Assistance Act 1996 to prohibit an alleged offender
from attending a Tribunal hearing for financial assistance in matters that relate to family violence or
sexual offences. [87,88] Note the Second Reading Speech:Currently, the Tribunal may notify alleged offenders and allow them to appear at hearings where they
have a ‘legitimate interest’ or ‘substantial interest’ in a victim’s application for assistance. In 2018, the
Victorian Law Reform Commission (VLRC) reported on its review into the VOCA Act. The VLRC report
provided extensive commentary about the problem of offender notification, particularly in regard to the
chilling effect it has on survivors of sexual assault or family violence in making an application to the
Tribunal. This finding also aligns with the findings of the Royal Commission into Family Violence.
Accordingly, the Bill amends the VOCA Act with the aim of prohibiting alleged offenders from being
notified of, and attending, hearings for matters that involve family violence or sexual offences.

Comments under the PCA
Rights and freedoms – Retrospectivity – (Section 17(a)(i), PCA)
New section 92B inserted by clause [4] expands the definition of child to include a person with a
disability who is 16 years or more but under the age of 25 years old for the purposes of section 92B of
the Accident Compensation Act 1985. A weekly pension payment is payable to a dependant child of a
deceased worker calculated in accordance with section 92B of the Accident Compensation Act 1985.
Clause 10 is a transitional provision which applies new section 92B(9)(b) with retrospective effect. [10]
Note the Explanatory memorandum:Clause 10 inserts new Division 18 into the savings and transitional provisions Part IX of the Accident
Compensation Act 1985. The section specifies that section 92B of the Accident Compensation Act 1985,
as amended by this Bill, is taken to apply to a person who makes a claim relating to the death of a worker
that occurred prior to the commencement date if the person was under 25 years of age on the
commencement date.
This means the amended provision (section 92B) applies retrospectively and achieves a beneficial
outcome for persons who may otherwise have had their claim for a weekly pension rejected. Specifically,
a person who has a disability and was over 16 years of age at the time of the death of a worker which
occurred before the commencement of the amendment may make a claim for the weekly pension under
the amended section 92B, which extends the entitlement of persons with a disability from 16 years of
age to 25 years of age.
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Scrutiny of Acts and Regulations Committee
Subsection (2) specifies that commencement date22 means the date of commencement of Division 1 of
Part 2 of this Bill.

The Committee notes the retrospective operation of the amendments made by clauses [4] and [10]
The Committee is of the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

22

14

Note the commencement date is 1 July 2022.

Ministerial Correspondence
The Committee received responses on the Acts and Bill listed below.
The responses are reproduced here – please refer to Appendix 3 for additional information.

Casino and Gambling Legislation Amendment Act 2021
Equal Opportunity (Religious Exceptions) Amendment Act 2021
Sex Work Decriminalisation Bill 2021
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
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Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
Minister for Ports and Freight
Minister for Fishing and Boating

1 Spring Street
Melbourne Victoria 3000 Australia
GPO Box 4356
Melbourne Victoria 3001
Telephone: +61 3 8392 8020
DX: 210292

Our ref: 21115129

Ms Kat Theophanous MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002
Sent by Email: helen.mason@parliament.vic.gov.au

Dear Ms Theophanous
Casino and Gambling Legislation Amendment Bill 2021
Thank you for your letter of 17 November 2021 regarding the Casino and Gambling
Legislation Amendment Bill 2021 (the Bill), which is intended to amend the Casino Control
Act 1991 (the CCA) and other gambling regulation Acts.
As requested in your letter, please find below further information in response to the issues
raised by the Scrutiny of Acts and Regulations Committee (the Committee) regarding the Bill’s
compatibility with the Charter of Human Rights and Responsibilities Act 2006 (the Charter).
Admissibility of evidence – self‐incrimination and fair hearing
The Committee seeks further information as to whether or not evidence obtained as a direct or
indirect consequence of a person providing self‐incriminatory information under amended
section 26 of the CCA and new section 36F of that Act (including confidential communications
with the person’s lawyer) can be used to prosecute that person for any offence.
Amended section 26 and new section 36F of the CCA each provide a ‘use immunity’ for selfincriminating information given to the casino regulator and the special manager, other than
for offences under the CCA and the false and misleading provision, section 10.5.16, of the
Gambling Regulation Act 2003. This immunity provides significant protections to persons
compelled to testify against themselves under amended section 26 or new section 36F.
Neither amended section 26 or new section 36F includes a ‘derivative use’ immunity. This
means that evidence obtained as a direct and indirect consequence of a person providing
information under these sections can be used to prosecute that person for any offence.
With respect to legal professional privilege, new section 36F(7) expressly provides that a
person is not excused from providing information that is the subject of legal professional
privilege and that privilege does not cease by virtue of the information being provided to the
special manager. This means that it is expected that a person could rely on sections 118 and

119 of the Evidence Act 2008 to object to the admission of information obtained pursuant to
section 36F that is the subject of legal professional privilege before a court in the context of a
subsequent criminal prosecution. As amended section 26 is silent on the provision of
information that is subject to legal professional privilege, it is expected that a person would
not be compelled to provide such information to the regulator.
The derivative use of compelled testimony as evidence in criminal proceedings against the
person who provided the information limits the right to a fair hearing in section 24(1) and the
right not to testify against oneself in section 25(2)(k) of the Charter.
For the reasons set out in the attachment, I consider that limitations on these rights
occasioned by the ability to use, in a criminal proceeding, evidence derived from information
compelled by the regulator and the special manager from a casino operator and their
employees and associates under amended sections 26 and new section 36F, respectively,
are reasonable and demonstrably justified under section 7(2) of the Charter.
Certain State actions not open to challenge
The Committee seeks further information as to whether or not new section 158 of the Bill
prevents the Supreme Court of Victoria from:
• making a declaration of inconsistent interpretation under section 36 of the Charter in
relation to a provision amended or inserted by the Bill; and
• granting a relief or remedy under section 39 of the Charter in respect of the exercise
of powers under provisions amended or inserted by the Bill, including amended
section 26 and new section 36F.
In general terms, new section 158 protects the matters listed in section 158(1) from being
challenged, appealed against, reviewed, quashed or called in question in the Supreme Court
on any account. The matters listed in section 158(1) are:
• any decision by or on behalf of the State or a Minister in relation to the implementation
of any recommendation in the report of the Royal Commission into the Casino Operator
and Licence, and the preparation and introduction into Parliament of the Bill; and
• the making of, or the failure to make, a determination by the regulator as to whether it is
clearly satisfied that Crown is a suitable person to continue to hold its licence and it is in
the public interest that the licence continue in force.
Given the breadth of section 158, it is expected that the Supreme Court would be prevented
from making a declaration of inconsistent interpretation under section 36 of the Charter in
relation to a provision amended or inserted by the Bill, to the extent that the provision is
captured by the operation of section 158.
Similarly, it is expected that the Supreme Court would also be prevented from granting a
relief or remedy under section 39 of the Charter in respect of an exercise of power under a
provision amended or inserted by the Bill (including amended section 26 and new section
36F) to the extent that the exercise of power is captured by the operation of section 158.
For the reasons set out in the attachment, I am satisfied that new section 158 of the CCA is
appropriate and any limitations on Charter rights it contains are reasonable and justified.
I trust this information is of assistance to the Committee. I would be pleased to assist with
further information as required.
Yours sincerely

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
13/12/2021
Enc.

Attachment – Rationale for Charter Limitations
Admissibility of evidence – self‐incrimination and fair hearing
The derivative use of compelled testimony as evidence in criminal proceedings against the
person who provided the information limits the right to a fair hearing in section 24(1) and the
right not to testify against oneself in section 25(2)(k) of the Charter.
In Re Application the Supreme Court recognised that some limitations on these rights could
be justified under the Charter.1 In my opinion, for the reasons that follow, the limits on these
rights occasioned by the derivative use in criminal proceedings of testimony compelled under
amended section 26 and new section 36F are reasonable and demonstrably justified in
accordance with section 7(2) of the Charter.
A derivative use immunity would prevent the prosecution from using any evidence gathered
as a direct or indirect consequence of the witness’ evidence compelled under amended
section 26 and new section 36F against that witness in later criminal proceedings. That is,
such evidence would not be admissible before a court in a criminal proceeding against that
person.
This means that a derivative use immunity under amended section 26 and new section 36F
of the CCA would undermine the effectiveness of the regulator and the special manager in
the performance of their important statutory functions and have significant negative impacts
on the integrity of the regulatory regime for casinos and the community.
The availability of a derivative use immunity would, in practical terms, limit the ability of the
regulator to effectively investigate and enforce compliance with the law. Casino operators
and their employees and associates would be effectively immunised from prosecution by the
provision of incriminating information or documents, such that evidence obtained as a direct
or indirect consequence of such information or documents could not then be used against
them in a criminal proceeding.
Relatedly, a derivative use immunity would place an excessive burden on the regulator to
prove that evidence it sought to tender in criminal proceedings against a person claiming the
immunity was not gathered consequently (either directly or indirectly) from the information
obtained under amended section 26 and new section 36F.
Crown Melbourne Limited (Crown) is currently the only casino licensee in Victoria. As the
recent Royal Commission into the Casino Operator and Licence (Royal Commission)
demonstrated, contraventions by Crown have had a significantly detrimental impact on the
Victorian community. It’s illegal, dishonest, unethical and exploitative conduct, including its
dealings with vulnerable people with a gambling problem, have resulted in enormous
financial and social costs for Victoria.
It is therefore in the public interest that the regulator can effectively investigate and prosecute
offences without being hindered by inappropriately onerous evidentiary requirements that
may result in the perpetrators of illegal conduct escaping criminal accountability.
Where incriminating material is elicited through a process that seeks to advance the
administration of justice, as is the case here, there would be significant consequences in
seeking to require a regulator or prosecutor to ignore evidence relating to unlawful conduct
that came to light.
With respect to the special manager, a derivative use immunity would restrict the way that
information obtained by the special manager from Crown about its corporate management
and operations could be used. This would have the effect of jeopardising future criminal
prosecutions by the regulator based on reports of the special manager containing
1

Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381 at [144] (Re
Application).

incriminating information obtained directly or indirectly in consequence of testimony obtained
under section 36F.
Furthermore, the admission of derivative evidence obtained as a consequence of information
given to the regulator under amended section 26 and the special manager under new section
36F of the CCA would not result in an unfair trial. The law has long recognised that the
privilege against self-incrimination may be limited by statute and the admission of such
evidence does not render a trial unfair, and I consider the same will apply under
section 24(1) of the Charter.
Finally, the use in criminal proceedings of evidence gathered as a direct or indirect
consequences of the provision of information by a person who was not entitled to rely on the
privilege against self-incrimination has precedent in Victorian law.2
For these reasons, my view is that the limitations on the rights in section 24(1) and 25(1)(k)
of the Charter occasioned by the ability to use, in criminal proceedings, evidence derived
from information compelled by the regulator and the special manager from a casino operator
and their employees and associates under amended sections 26 and new section 36F,
respectively, are reasonable and demonstrably justified under section 7(2) of the Charter.
Certain State actions not open to challenge
The right to a fair hearing (section 24)
To the extent that new section 158 of the CCA engages or limits the right to a fair hearing
under section 24 of the Charter, any limitations on that right that it contains are reasonable
and demonstrably justified under section 7(2) of the Charter for the following reasons.
First, new section 158 of the CCA reflects Recommendation 31 of the Royal Commission’s
report, to safeguard the implementation of reforms introduced by the Bill by preventing action
being taken against the State, Minister or regulator including for any resulting loss.
The Bill implements nine priority recommendations of the Royal Commission that will affect
the way Crown conducts its future operations and, in turn, will have significant financial
consequences for it and others involved with, or connected to, the operations of the casino.
Therefore, there is a high risk that Crown or its associates or shareholders will bring
proceedings to challenge the operation of the provisions of the Bill or the exercise of powers
pursuant to those provisions.
Any such challenge would likely delay and frustrate the implementation of much needed
reforms to the regulatory regime for casino operations in Victoria and may have significant
financial and social costs for Victoria. For example, a challenge to the automatic cancellation
of Crown’s licence in two and half years if it has not clearly reformed would risk continued
improper and exploitative conduct, while a challenge to the repeal of the provisions that
require the State to pay compensation for certain regulatory reforms would expose the State
to costs of up to $200 million.
Second, any challenge raised is expected to be by individuals for the rights and benefits of
Crown as a corporate and business entity rather than their personal rights and benefits, as is
the focus of the Charter. In this respect, I note that the Charter only protects the rights of
human beings.
Third, the restriction on the limitation of the jurisdiction of courts, including the Supreme
Court of Victoria, is confined to decisions and determinations arising from the implementation
of the Royal Commission’s recommendations and the preparation and introduction of the Bill,
where the need for legal action for a remedy or relief would be expected to diminish over

2

See, for example, section 90(4) of the Judicial Commission of Victoria Act 2016, section 39(4) of the Major
Crime (Investigative Powers) Act 2004, sections 34 and 42 of the Environment Protection Act 2017, and section
49 of the Wage Theft Act 2020.

time. For all other decisions and determinations by the State, the Minister or the regulator
arising from the operation of gambling legislation in Victoria, no limitations are imposed on
the jurisdiction of the Supreme Court or other courts or tribunals.
Fourth, section 32 of the Charter still applies such that, so far as it is possible to do so
consistently with their purpose, all statutory provisions, including provisions amended or
inserted by the Bill, must be interpreted in a way that is compatible with human rights.
Similarly, under section 38 of the Charter, a public authority must still give proper
consideration to human rights when making a decision under a provision amended or
inserted by the Bill, and act compatibly with human rights.
Finally, new section 158 includes two exemptions where the limitation on the Supreme
Court’s jurisdiction will not apply. These are where the limitation would result in an
inconsistency with a Commonwealth law or would not be valid for any other reason.
Property rights (section 20)
Section 20 of the Charter provides that a person must not be deprived of his or her property
other than in accordance with law. As noted, new section 158 could prevent a plaintiff from
pursuing a civil legal claim against the State. As an accrued cause of action may constitute a
proprietary interest, the amendment may have the effect of depriving a plaintiff of their
property.
However, section 20 only protects against the deprivation of property of a human being
where that deprivation is not in accordance with law. Accordingly, to the extent that this Bill
may deprive a human being of their property, that deprivation would be authorised by, and in
accordance with, the amended legislation. New section 158 therefore does not limit the
property rights protected by section 20 of the Charter.

Our ref: 21115331

Ms Kat Theophanous MP
Chairperson
Scrutiny of Acts and Regulations Committee
By email: helen.mason@parliament.vic.gov.au
Dear Ms Theophanous,
Thank you for your letter of 17 November 2021 regarding the Equal Opportunity (Religious
Exceptions) Amendment Bill 2021 (Bill).
As requested, I am writing to provide further information to the Scrutiny of Acts and
Regulations Committee (the Committee) as to whether clause 9 of the Bill is compatible with
an individual service provider’s rights under the Charter of Human Rights and Responsibilities
(Charter) to privacy; to freedom of religion; and freedom of expression.
In my view, clause 9 is compatible with these rights as set out in the Charter, for the
following reasons.
Right to privacy
Section 13(a) of the Charter provides that every person has the right not to have their
privacy unlawfully or arbitrarily interfered with. The right to privacy protects individuals from
unjustified interferences with their private lives and social identity.
The Bill repeals section 84 of the Equal Opportunity Act 2010 (EO Act), which provides a
broad exception for individuals to discriminate on a range of attributes if it is reasonably
necessary to comply with the doctrines, beliefs or principles of their religion. This may
engage the right to privacy of some individuals who provide religious services. Under the
EO Act, ‘services’ has a broad and inclusive definition, which includes voluntary services and
services provided without payment.

.

However, as noted in the Statement of Compatibility, section 84 is very rarely relied upon as
most forms of discrimination occur in relation to organisations, rather than individuals
providing services.
In some cases, the European Court of Human Rights has held that the right to a private life
can encompass professional relationships. However, this case law has focused on restrictions
that have impacted on the ability of a person to work or access a particular profession, not
their ability to discriminate against others in the provision of services.
If the removal of this exception did interfere with an individual’s right to privacy, any
interference would be lawful and not arbitrary, as it is necessary to protect the right of
individuals to access goods and services without discrimination. While the concept of
‘privacy’ is broad, once a person engages in providing goods and services to the public,
measures that are lawful and not arbitrary may interfere with this right to protect the rights
of others. I am therefore satisfied that clause 9 of the Bill is compatible with the right to
privacy under the Charter.
Right to freedom of religion
Section 14 of the Charter provides that every person has the right to freedom of thought,
conscience, religion and belief. This includes the right to adopt a religion or belief and to
demonstrate religious belief in worship, observance, practice and teaching, either
individually or as part of a community, in public or in private. While the right to hold a
religious belief is generally not considered to be subject to limitation, the right to
demonstrate or manifest a religious belief in practice may impact on others and is therefore
subject to reasonable limitations.
The repeal of section 84 of the EO Act may limit the right to freedom of religion of
individuals by removing the ability for them to discriminate in the provision of goods and
services. The narrow scope of this limitation to the provision of goods and services is
reasonable and proportionate and is therefore compatible with the Charter.
Section 84 provides a broad exception which allows individuals to discriminate against
others on the basis of complying with their religious beliefs or principles. It does not strike a
reasonable and proportionate balance between the rights of individuals to manifest their
religious beliefs, and other fundamental rights, in the limited areas in Part 4 of the EO Act.
As noted in the Statement of Compatibility, no other Australian jurisdiction has an
equivalent provision to section 84. While, as the Committee notes, the Australian Capital
Territory, the Northern Territory and the Queensland prohibitions on discrimination in the
provision of services do not apply to non-profit organisations, they do apply to individuals
(Discrimination Act 1991 (ACT) section 20; Anti-Discrimination Act 1992 (NT) section 41; AntiDiscrimination Act 1991 (Qld) section 46). In Victoria, non-profit religious bodies will be able

.

to access the exception in new section 82B (for government funded goods or services) or the
exception in section 82(2) (for all other goods and services). The repeal of section 84 will
therefore be consistent with the current position in these jurisdictions with regards to
individual service providers.
In addition, as noted in the Statement of Compatibility, Australian law allows for
conscientious objection for individual service providers through specific, legislated
provisions in special circumstances, such as for medical professionals in relation to abortion
and voluntary assisted dying, as well as laws relating to religious marriage celebrants who do
not wish to perform same-sex marriages. These laws are carefully tailored to the specific
circumstances and generally include protections for those impacted, such as requirements
to refer a patient to another medical practitioner. It is more reasonable and proportionate
to allow for particular religious exceptions for individuals in specific circumstances, rather
than a broad exception such as section 84, which does not consider the rights of, or provide
protections for, those subject to discrimination.
In Christian Youth Camps Ltd v Cobaw Community Health Services Ltd (2014) 50 VR 256 the
Victorian Court of Appeal noted that, under international law, restrictions on commercial
activities, such as the provision of goods and services, are less likely to unjustifiably interfere
with the right to demonstrate a religious belief than other activities which form part of the
core element of the right, such as religious worship (see [365]). The European Court of
Human Rights has recognised that the individual’s right to not act contrary to their religious
beliefs may be restricted by the public interest in providing for equal treatment of all service
recipients and has dismissed claims by individuals who have sought to discriminate in the
provision of services to the public based on their religious beliefs.
Right to freedom of expression
Section 15 of the Charter provides that every person has the right to hold an opinion without
interference and the right to ‘seek, receive and impart information and ideas of all kinds.’
This includes expression of religious beliefs, including through art.
The repeal of section 84 of the EO Act may engage an individual’s right to freedom of
expression by removing the ability for them to discriminate in the provision of goods and
services where doing so is reasonably necessary to comply with the doctrines, beliefs or
principles of their religion (which may include services that express a person’s religious
beliefs, such as art).
However, as the Charter makes clear, the right to freedom of expression may be subject to
lawful restrictions that are reasonably necessary to protect the rights of others (s 15(3)(a)).
The removal of section 84 protects the right of individuals not to be subject to discrimination
when seeking goods and services from individuals. To treat somebody differently because of
a specified attribute can undermine personal autonomy and self-realisation. Once a person
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engages in providing goods and services to the public it is appropriate that their right to
freedom of expression is subject to lawful restrictions that are reasonably necessary to
prevent individuals from discriminating against others in a manner governed by their
religious beliefs. For this reason, I am satisfied that clause 9 of the Bill is compatible with the
right to freedom of expression under the Charter.
I hope this information assists the Committee.
Yours sincerely

Jaclyn Symes MP
Attorney-General
Minister for Emergency Services
02 / 12 / 2021
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Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
Minister for Ports and Freight
Minister for Fishing and Boating

1 Spring Street
Melbourne Victoria 3000 Australia
GPO Box 4356
Melbourne Victoria 3001
Telephone: +61 3 8392 8020
DX: 210292

Our ref: 21108281

Ms Kat Theophanous MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002

Dear Chairperson
SEX WORK DECRIMINALISATION BILL 2021
I am writing to provide further information on the issues raised by the Scrutiny of Acts and
Regulations Committee (the Committee) in your letter of 27 October 2021 in relation to the
Sex Work Decriminalisation Bill 2021 (the Bill). A response to each of your queries is set out
below.
Freedom of association – Profession, trade or occupation discrimination – Licensed
club
The Committee has asked for further information as to whether or not clause 34 of the Bill,
when read with existing ss. 64 and 65 of the EO Act, is compatible with every person’s
Charter right to freedom of association with others.
Clause 34 of the Bill introduces a new protected attribute of ‘profession, trade or occupation’
under the EO Act.
The Committee observed that ‘the effect of clause 34 may be to prevent a licensed club (with
more than 30 people and its own facilities) limiting its membership to people of a particular
profession, trade or occupation (unless the club’s services, benefits or facilities were
established to meet such people’s ‘special needs’ or the VCAT grants the club an
exemption.)’
Our view of the operation of clause 34 is that, once enacted, it will not be direct or indirect
discrimination on the basis of trade, occupation or profession to have a club that only allows
people to be members if they have a particular trade, occupation or profession, as long as
the fact that they also have another trade, occupation or profession does not preclude them
from being offered membership.
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For example, where a club limits its membership to persons of a particular occupation (e.g.,
architects), a person who is of a different occupation (e.g., a sex worker) is not being
excluded on the basis of their occupation (being a sex worker). That is, if a sex worker
happens to also be an architect, they would be able to join the architects’ club. Thus, a sex
worker is able to join that club while keeping their protected attribute, as long as they are also
an architect. The exclusion is therefore not based on the occupational attribute the person
has.
In this example, in order for the refusal of membership of the architects’ club to be direct
discrimination, the status of the person as a sex worker must be the reason for the refusal
rather than the fact that they are not an architect. That is to say that the attribute that they do
possess (rather than one they do not possess) must have a causal role in the disadvantage
(i.e., the refusal to allow them membership). Whilst the discriminatory reason does not have
to be the sole reason, it does have to be a substantial reason for the unfavourable treatment.
Previously the test for direct discrimination involved a comparison so that it needed to be
shown that the treatment was less favourable than the treatment of a person without the
protected attribute. Although this is no longer the test, VCAT has indicated that the current
test can still be informed by considering the treatment of others, particularly if it is not clear
whether the treatment is unfavourable. Applying the comparator test to the example above, it
would not be possible to say that a non-architect sex worker is treated less favourably than a
non-architect dentist or any other type of non-architect. This makes it clear that it is not the
sex worker status that is the reason for the refusal.
In relation to the question of whether an occupational club could involve indirect
discrimination, considering again the example of the architects’ club, requiring that a person
be an architect to join an architects’ club is not unreasonable because our community
accepts that people in common occupations should have an opportunity to gather exclusively
with others in their profession and this does not deny people access to essential services
and is not based on irrelevant characteristics such as race or gender.
For the reasons set out above, I do not consider that clause 34 will have the effect observed
by the Committee and as such does not infringe the right to freedom of association under
section 16 of the Charter.
Presumption of innocence – Children taking part in commercial sexual services
The Committee seeks further information as to whether or not placing an evidential onus on
the accused would be a less restrictive alternative reasonably available to achieve the
purposes of new subsections 53I(2) and 53K(3) of the Crimes Act.
Clause 42 of the Bill re-enacts offences set out in sections 5, 6, 7, 8, 9, 10 and 11 of the Sex
Work Act 1994 (Sex Work Act) in the Crimes Act and includes new sections 53I and 53K.
New section 53I makes it an offence for a person to obtain a commercial benefit, payment or
reward (including supply of a drug of dependence) knowing that it or any part of it was
derived from commercial sexual services provided by a child. This offence is currently
provided for in section 6 of the Sex Work Act.
New section 53K makes it an offence for a person who owns or occupies premises, or who
manages or assists in the management of premises, to allow a child to enter or remain on
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the premises for the purpose of taking part in commercial sexual services. This offence is
currently provided for in section 11 of the Sex Work Act.
In relation to new subsection 53I(2) the Committee notes,
existing s. 6(3) of the Sex Work Act 1994 requires that an accused prove that he or she
received no ‘payment (except in the ordinary course of a business unrelated to sex work)’ that
he or she knew was derived from sexual services provided by the child. By contrast, new
subsection 53I(2) requires that an accused prove that he or she received no ‘benefit, payment
or reward’ that he or she knew was so derived, and has no express exception for ordinary
business payments unrelated to sex work.’

The exception for payment received ‘in the ordinary course of a business unrelated to sex
work’ was removed in the course of drafting the Bill as it is redundant in the context of other
elements of the offence. The offence requires knowledge that the payment was derived from
sexual services provided by a child, irrespective of the nature of payment, and ensures only
culpable conduct is captured by the offence, notwithstanding the removal of the exception. A
person who receives payment, in the ordinary course of business, without knowledge that the
payment was derived from sexual services provided by a child, would not be captured by the
offence under new section 53I.
In relation to new section 53K the Committee notes,
existing s. 11(4) of the Sex Work Act 1994 is limited to ‘premises used for the purposes of the
operation of a brothel and in respect of which a permit is required under the Planning and
Environment Act 1987 for their use or development for those purposes’; however, new
subsection 53K(3) applies to any premises ‘being used for the provision of commercial sexual
services’, potentially including premises for a mixture of purposes and whether or not the
owner, operator or manager was, or ought to have been, aware that the premise’s uses
included the provision of commercial sexual services.

The Sex Work Act defines a ‘brothel’ as any premises made available for the purpose of sex
work by a person carrying on the business of offering or providing sex work services at the
business's premises. This covers all premises, including homes and mixed-use premises,
where sex work services are provided. Section 21A of the Sex Work Act currently stipulates
that all brothels require a permit under the Planning and Environment Act 1987, and that
non-compliance with this requirement is an indictable offence. Section 21A is the
requirement for a permit so referred to at section 11 of the Sex Work Act. As such, the
change of wording highlighted by the Committee (reproduced above) does not materially
alter the operation or broaden the scope of the offence.
The right to the presumption of innocence, enshrined by section 25 of the Charter, is a
fundamental tenet of the common law and is tied to the principle that the prosecution bears
the burden of proof and must prove guilt beyond reasonable doubt. The Committee’s
observations on the significance of the right and placing limitations upon it are noted. The
limitations placed upon the right by new sections 53I and 53K are acknowledged and have
been previously acknowledged and analysed in the Statement of Compatibility tabled in
parliament with the Bill on 13 October 2021.
The relevant sections of the Statement of Compatibility are reproduced below,
Applying strict liability or absolute liability to an offence or reversing the onus of proof, can be
considered a limitation of the presumption of innocence (section 25) because a defendant can
be found guilty, or an element of the offence proven, without the prosecution being required to
prove fault. This essentially increases the risk that an innocent person could be convicted of

3

the offence. The availability of this ‘reasonable steps’ statutory defence substantially mitigates
the risk of an innocent person being convicted of causing or inducing a child to take part in an
act of sex work.
Some provisions in these re-enacted provisions include a limitation on the rights of an
accused in criminal proceedings (section 25) because it interferes with the principle that a
person is presumed innocent until proved guilty according to law and effectively reversing the
onus of proof. These are outlined below.
The Bill states that in the circumstance, if it is proved that the accused was residing with a sex
worker who was a child, the accused must be presumed to be guilty of the offence in the
absence of proof to the contrary. This is adapted from section 6(3) of the SW Act. This
limitation of the right to a presumption of innocence (section 25) is justified due to the
seriousness of the crime of obtaining payment for sexual services provided by a child, the
particular vulnerability of children and need for children to be protected from predatory
behaviour, and the particular difficulty for the prosecution to meet the legal burden of proving
the offences. The availability of the ‘reasonable steps’ statutory defence to an accused,
outlined above, also substantially limits the risk that an innocent person could be convicted of
the offence.
The Bill states that a person who owns or occupies any premises or who manages or assists
in the management of any premises who allows a child to enter or remain on the premises for
the purpose of taking part in an act of sex work, whether as the sex worker or as the client or
in any other capacity, the accused must be presumed to be guilty. This is adapted from
section 11(1) of the SW Act. There are two defences to this, which are the ‘all reasonable
steps’ defence outlined above and satisfying the court on the balance of probabilities that the
accused did not know, and could not reasonably have known, that a child was on those
premises for that purpose at the time the offence is alleged to have been committed.
This limitation of the right to a presumption of innocence (section 25) is justified as it only
relates to premises used for the purposes of the operation of a brothel where a higher
standard of vigilance is warranted from the accused, the seriousness of the crime of allowing
children to take part in sex work, the particular vulnerability of children and need for children to
be protected from predatory behaviour, and the particular difficulty for the prosecution to meet
the legal burden of proving the offence. The availability of the ‘reasonable steps’ statutory
defence to an accused, outlined above, and additional defence for circumstances where the
accused could not have reasonably known that the child was at the premises, also
substantially limits the risk that an innocent person could be convicted of the offence.

The position and analysis set out in the Statement of Compatibility has not altered. I reiterate
the position started therein, that I consider an appropriate balance has been struck between
the creation of absolute liability offences, in which the accused would be liable irrespective of
what reasonable efforts they had taken to ascertain the person's age, and offences which
include a requirement that actual knowledge of the person being underage be proven in light
of the importance of protecting children (the latter being very difficult to prosecute).
Presumption of innocence – Self-incrimination – Allowing a child onto a commercial
sexual services business premises
The Committee seeks for further information as to whether or not:
• it is necessary under new subsection 38C of the Summary Offences Act for a prosecutor
to prove that the accused knew that the child was aged under 18 years
• a police officer may under new subsection 38D demand the particulars of an apparent
child’s age from a person other than the apparent child; and, if so, whether or not new
subsection 38D is compatible with the Charter’s right against self-incrimination.
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Clause 47 of the Bill re-enacts sections 11A and 59 of the Sex Work Act in the Summary
Offences Act, as new sections 38C and 38D respectively. The intention of clause 47 is to reenact those provisions in the same terms, with the same scope and effect, subject to minor
drafting changes intended to address ambiguities in the existing provisions.
New subsection 38C(1) makes it an offence for a person who carries on a business that
provides commercial sexual services, or who assists in the management of that business, to
allow a child over 18 months of age to enter or remain on premises at which that business is
carried on. This offence is currently provided for in section 11A of the Sex Work Act.
New subsection 38C(2) replicates the direction set out in current section 11A(2)(a) of the Sex
Work Act, and states,
In a proceeding for an offence against subsection (1), it is not necessary for the prosecution to
prove that the accused knew that the child was over 18 months of age.

This subsection needs to be read in the context of new Division 3A of the Summary Offences
Act, in particular the definition of ‘child’ at new section 38A, which pursuant to clause 45 of
the Bill ‘means a person who is the under the age of 18 years.’
The intention of subsection 38C(2) is to remove the requirement for the prosecution to prove
that the accused knew two facts which form the parameters of the offence. Namely that the
person was: (1) a child, meaning a person under the age of 18 years; and (2) over the age of
18 months.
The Explanatory Memorandum for the Bill explains the intended operation of subsection
38C(2), and states:
The Bill provides direction for proceedings against the offence at new section 38C. The
direction specifies that the prosecution does not have to prove the accused knew that the
victim was a child, and that the accused may use the defence that they, having taken all
reasonable steps to find out the age of the child, believed that the child was aged 18 years or
more. (emphasis added)

This interpretation is consistent with the policy intention of the offence to protect children,
noting that a requirement to prove actual knowledge of the person being underage would
render the offence largely ineffectual, due to the difficulties of proving such knowledge.
Furthermore, this interpretation is consistent with the operation of other offences related to
children re-enacted by the Bill, which do not require the prosecution to prove actual
knowledge the person being underage. See, for example, new sections 53H, 53I, 53J and
53K of the Crimes Act.
With respect to the minor change from the wording of section 11A(2)(a) of the Sex Work Act.
Section 11A(2)(a) states,
it is not necessary for the prosecution to prove that the accused knew that the person
concerned was a child over the age of 18 months.

This variation was intended to address the ambiguity arising from the use of the word person,
which may cause confusion as to who it applies to.
New subsection 38D(1) gives a police officer the power to demand particulars of a person’s
age, where that person appears to be under the age of 18 years, and if they are a business
premises used for the provision of commercial sexual services.
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New subsection 38D(2) provides that a police officer may, where they consider the
particulars provided to be false, require satisfactory evidence of those particulars to be
provided. It is clear that the power to require evidence is not enlivened until such time as a
police officer considers the particulars provided under subsection (1) are false.
New subsection 38D(3) creates an offence, punishable by fine only, for refusing to respond
to a demand under subsection (1) or providing false evidence of particulars in response to
the demand.
The intention of new subsection 38D(1) is that the demand is made of the ‘apparent child’ not
a third party, and that the offence provision in subsection 38D(3) applies to the person to
whom the request is made, namely the ‘apparent child’ not a third party, and therefore the
right against self-incrimination is not impacted.
This interpretation is explained in the Explanatory Memorandum for the Bill which states,
New section 38D creates a power for a police officer to demand a person to state their age if
they are at a business premises where commercial sexual services are provided. It also
establishes an offence for a person to refuse to state their age or give false evidence as to
their age. This power and offence are currently provided for in section 59 of the Sex Work Act
1994.

This interpretation is consistent with the existing operation of section 59 of the Sex Work Act.
The language of ‘his or her’ in section 59 has been replaced with ‘the person’ as is the
standard gender-neutral drafting convention. It was not intended to alter the effect of the
provision.
Notwithstanding the intention that section 38D only applies to a demand made of an
individual for their own personal details, in the event that the demand was to be made of a
third party (not the apparent child) the provisions should be construed, in accordance with
established principles of statutory interpretation, so as not to infringe the right against selfincrimination.
The right against self-incrimination in subsection 25(2)(k) of the Charter is considered to be
‘a fundamental component’ of the right to a fair trial in s 24(1), and ‘a deep-seated
fundamental common law right’.1 The principle of legality – an established common law
presumption of statutory interpretation – operates as a presumption against reading
legislation to erode fundamental rights or principles of our legal system, including the
privilege against self-incrimination.2 When interpreting a statute, courts will presume that
Parliament did not intend to interfere with the privilege, unless a legislative intent to do so
‘clearly emerges, whether by express words or necessary implication’.3
The overriding right at common law against self-incrimination, which is enshrined in
legislation by section 25 of the Charter, continues to apply, unless altered ‘clearly by express
words or necessary intendment’.4

(Re an application under the Major Crime (Investigative Powers) Act 2004 (2009) 24 VR 415; [2009] VSC 381 [40], [42]).
Strickland v Commonwealth Director of Public Prosecutions [2018] HCA 53 at [101] per Kiefel CJ, Bell and Nettle JJ (“the
principle of legality, mandates that any statutory provision that purports to restrict the common law right to silence must be
perspicuously expressed and strictly construed” citation omitted).
3 Sorby v Commonwealth (1983) 152 CLR 281, [14] (Gibbs CJ); Gibbs CJ relied on DC Pearce, Statutory Interpretation in
Australia (Butterworths, 2nd ed, 1981).
4
X7 v Australian Crime Commission [2013] HCA 29
1
2

6

In the case of section 38D, no clear words or necessary intendment or implication arise.
Should you wish to discuss this matter further, please contact Ms Kathryn Bannon, Executive
Director, Regulatory Assurance and Policy, Department of Justice and Community Safety on
0448 708 834 or by email Kathryn.Bannon@justice.vic.gov.au.
I trust this information has been of assistance and thank you again for taking the time to write
to me about this matter.
Yours sincerely

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
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D21/224947
Ms Kat Theophanous MP
Chairperson, Scrutiny of Acts and Regulations Committee
Email: helen.mason@parliament.vic.gov.au

Dear Ms Theophanous

WINDFALL GAINS TAX AND STATE TAXATION AND OTHER ACTS FURTHER
AMENDMENT BILL 2021
Thank you for your letter of 27 October 2021, in which you sought further information on the
compatibility of clause 63 of the Windfall Gains Tax and State Taxation and Other Acts
Further Amendment Bill 2021 (the Bill) with the Charter right of members of non-profit
societies, clubs and associations to enjoy their human rights (including their Charter right to
freedom of association with others) without discrimination.
As part of the 2021-22 Budget, the Victorian Government will remove the land tax club
exemption for gender-exclusive and certain gender-restrictive clubs for the 2022 land tax
year onwards.
The Bill inserts a new section 73B into the Land Tax Act 2005 (the LTA) to narrow the
exemption from land tax provided by section 73A of the LTA so that an exemption from land
tax is no longer available to gender-exclusive and certain gender-restrictive clubs. The new
provision allows the Commissioner of State Revenue (the Commissioner) to determine that
a gender-exclusive or gender-restrictive club is eligible for an exemption under section 73A
in circumstances where the Commissioner is satisfied that the club is gender-inclusive or
where there is a community benefit provided by the gender-exclusive or gender-restrictive
club having regard to several factors listed within the provision.
As your letter recognises, the Statement of Compatibility for the Bill does not address clause
63 but remarks that several of the other amendments made by the Bill do not engage the
human rights listed in Charter of Human Rights and Responsibilities Act 2006 (the Charter)
because they either do not affect natural persons, or they operate beneficially in relation to a
natural person.
Clause 63 does not target or place any limitation on individual natural person members of
gender-exclusive and gender-restrictive clubs. The policy underpinning clause 63 is to align
the tax treatment of gender-exclusive clubs with the community’s expectations for diversity
and inclusion of membership-based organisations by bringing gender-exclusive and genderrestrictive clubs into line with other private organisations that are liable to pay tax on their
landholdings and contribute to the tax base. Clause 63 does not discriminate against
individual members on the basis of their right to freedom of association. The effect of the
change is to remove a financial benefit from gender-exclusive and gender-restrictive clubs
and any burden that attaches to individual members of a club will not be on the basis of
discrimination.

The policy is intended to bring gender-exclusive and gender-restrictive clubs into line with
other private organisations that operate for the exclusive benefit of their members, and
which are liable to pay tax on their landholdings and contribute to the tax base. Clause 63 of
the Bill also aligns the treatment of these clubs with the community’s expectations for
diversity and inclusion of membership-based organisations.
Thank you for the opportunity to provide further information about clause 63 of the Bill.
Yours sincerely

TIM PALLAS MP
Treasurer
14/12/2021
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Appendix 1
Index of Bills and
Subordinate Legislation in 2022
Alert Digest Nos.
BILLS
Casino and Gambling Legislation Amendment Act 2021
Children, Youth and Families Amendment (Child Protection) Bill 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
Equal Opportunity (Religious Exceptions) Amendment Act 2021
Health Legislation Amendment (Quality and Safety) Bill 2021
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
Livestock Management Amendment (Animal Activism) Bill 2021
Mental Health Amendment (Counsellors) Bill 2021
Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
Regulatory Legislation Amendment (Reform) Bill 2021
Sex Work Decriminalisation Bill 2021
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
Transport Legislation Miscellaneous Amendments Bill 2021
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021
Workplace Safety Legislation and Other Matters Amendment Bill 2021

15 of 2021, 1
13 of 2021
15 of 2021
15 of 2021
15 of 2021, 1
1
15 of 2021
1
13 of 2021
15 of 2021
1
14 of 2021, 1
15 of 2021
5 of 2021
14 of 2021, 1
1
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Casino and Gambling Legislation Amendment Act 2021
Children, Youth and Families Amendment (Child Protection) Bill 2021
Circular Economy (Waste Reduction and Recycling) Bill 2021
Constitution Amendment (State of Emergency and State of Disaster) Bill 2021
Equal Opportunity (Religious Exceptions) Amendment Act 2021
Health Legislation Amendment (Quality and Safety) Bill 2021
Justice Legislation Amendment (Criminal Procedure Disclosure and Other Matters)
Bill 2021
Mental Health Amendment (Counsellors) Bill 2021
Public Health and Wellbeing Amendment (Pandemic Management) Bill 2021
Sex Work Decriminalisation Bill 2021
Terrorism (Community Protection) Amendment Act 2021 [House Amendment]
Transport Legislation Miscellaneous Amendments Bill 2021
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Act 2021

15 of 2021, 1
13 of 2021
15 of 2021
15 of 2021
15 of 2021, 1
1
15 of 2021
13 of 2021
15 of 2021
14 of 2021, 1
15 of 2021
5 of 2021
14 of 2021, 1
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Public Transport

06-05-21

5 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13-10-21

13 of 2021

Sex Work Decriminalisation Bill
2021

Consumer Affairs, Gaming and
Liquor Regulation

27-10-21
06-02-22

14 of 2021
1 of 2022

Windfall Gains Tax and State
Taxation and Other Acts Further
Amendment Act 2021

Treasurer

27-10-21
14-12-21

14 of 2021
1 of 2022

Terrorism (Community Protection)
Amendment Bill 2021
[House Amendment]

Attorney-General

28-10-21

15 of 2021

17-11-21

15 of 2021

Casino and Gambling Legislation
Amendment Act 2021
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Liquor Regulation

17-11-21
13-12-21

15 of 2021
1 of 2022

Circular Economy (Waste
Reduction and Recycling) Bill
2021

Energy, Environment and Climate
Change

17-11-21

15 of 2021

Constitution Amendment (State of
Emergency and State of Disaster)
Bill 2021

Hon David Davis MLC

17-11-21

15 of 2021

Equal Opportunity (Religious
Exceptions) Amendment Act 2021

Attorney-General

17-11-21
02-12-21

15 of 2021
1 of 2022

Justice Legislation Amendment
(Criminal Procedure Disclosure
and Other Matters) Bill 2021

Attorney-General

17-11-21

15 of 2021

Public Health and Wellbeing
Amendment (Pandemic
Management) Bill 2021

Health

16-11-21

15 of 2021

Bill Title

Minister/ Member

Transport Legislation
Miscellaneous Amendments
Bill 2021
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Health Legislation Amendment
(Quality and Safety) Bill 2021

Health
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