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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Drugs, Poisons and Controlled Substances Amendment Bill 2020
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

11 November 2020
12 November 2020

Summary
The Bill amends the Drugs, Poisons and Controlled Substances Act 1981 in relation to the supply of
hypodermic needles and syringes. This facilitates the provision of free sterile injecting equipment
through Victoria’s needle and syringe program. It also makes amendments in relation to the supply,
administration and possession of naloxone1 or other Schedule 2 or Schedule 3 poisons for the
treatment of opioid overdose. This is for the purposes of facilitating person to person distribution.
The Bill:‐

1

2

3



inserts new section 80(8) which provides that a person is not guilty of the commission of an
offence under section 80 if they sell or supply a hypodermic needle or syringe obtained from a
person or an organisation referred to in subsection 80(5)(a) or (b).2 [4] Note the Second Reading
Speech:‐ ‘Currently it is an offence under Victorian legislation to supply this equipment other
than by a pharmacist or an organisation authorised to participate in the needle and syringe
program. This makes it an offence for a person who obtains sterile injecting equipment from an
authorised needle and syringe program to distribute the equipment to another person…For
example, an individual peer may collect sterile injecting equipment for a group of peers intending
to inject drugs. While technically in breach of the Act, this is recognised as highly valuable
practice in curbing blood borne virus transmissions to people who may not be able to access a
health service directly. Creating an exception in the Act such that it will no longer be an offence
for a person to give sterile injecting equipment to someone else.’



amends section 132 which contains general regulation making powers. Existing subsection (y)
provides that regulations may be made for the administration and use of Schedule 3 poisons or
any class of Schedule 3 poisons. Paragraph (ya)3 authorises the making of regulations for the
Note the Second Reading Speech:‐ ‘Naloxone is a medicine with the primary function to revive someone experiencing
overdoses from opioids. It can easily be administered by injection or nasal spray, cannot be misused to obtain a ‘high’
and does not affect a person who has not used opioids.’
See subsections 80(5)‐(7) of the Drugs, Poisons and Controlled Substances Act 1981:
(5) A person who sells or supplies a hypodermic needle or a syringe is not guilty of an offence under this section or of
being involved in the commission of an offence against any provision referred to in this section by reason only of
that sale or supply—
(a) if the person is, or is engaged or employed by, a pharmacist and the sale or supply is made in the course of the
lawful practice of a pharmacist; or
(b) if the sale or supply is by a specified person or organisation or specified class of persons or organisations in
specified circumstances as authorised by Order in Council published in the Government Gazette.
(6) The Secretary must keep a list of all persons and organisations authorised under subsection (5)(b).
(7) The Secretary must ensure that—
(a) a copy of the list is kept available for inspection by members of the public during normal office hours without
charge at the Secretary's principal office; and
(b) a copy of the list is made available, without charge, to any member of the public on request.
New section 132(ya) provides:
(ya) regulating, controlling or authorising the supply, possession, administration and use of naloxone or other Schedule
2 or Schedule 3 poisons for the treatment of opioid overdose, including, but not limited to, different requirements
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supply, possession, administration and use of naloxone or other Schedule 2 or Schedule 3
poisons for the treatment of opioid overdose, by different persons or classes of persons or to
different persons or classes of persons or in any specified circumstances or subject to conditions
specified in any authority or approval. [5] Note the Statement of Compatibility:‐ ‘it authorises
the supply of naloxone (or other Schedule 2 or 3 opioid reversal medication) from VNSPs4 to
peers. The intent is similarly to facilitate peer to peer distribution. It does this by including
additional regulation‐making powers in section 132 of the Act to authorise proposed
amendments …which will in turn confer a power on the Secretary of the Department of Health
and Human Services to make approvals authorising person and conditions around the free supply
of naloxone.’

Comments under the PCA
Rights and Freedoms – Reverse onus – (section 17(a)(i), PCA)
New section 80(8) provides an exemption from a number of drug offences for a person who sells or
supplies a hypodermic needle or a syringe from a VNSP whether or not the hypodermic needle or
syringe is sold or supplied for personal use. [4]
Note the Statement of Compatibility:‐ ‘Pursuant to section 104 of the Act, the burden of proving any of
the exemptions will lie upon the person seeking to avail themselves thereof. The standard of proof is
on the balance of probabilities. Ordinarily, the presumption of innocence requires that the prosecution
prove all matters beyond reasonable doubt. The creation of an exemption that involves an imposition
of a burden on the accused to establish the exemption amounts to a limit under the right to be
presumed innocence. However, I consider that it is reasonable and justifiable to create an exemption
with a reverse burden of proof in these particular circumstances….
It does not require an accused to disprove elements of the offence; the burden of proving those
elements remains on the prosecution. Rather, it is limited to the very special and narrow circumstances
of the secondary sale or supply of the hypodermic needle or syringe that was first obtained from a
pharmacy or other authorised source. This is a matter that is both too onerous for a prosecution to
disprove, and is within the knowledge of the person selling or supplying the item. A requirement will be
made by regulation that a receipt be provided by a pharmacy or other authorised person for any sale
or supply of a hypodermic needle and syringe to another person, to facilitate the proof of this exception
by an accused.’
The Committee notes the reverse onus provision. The Committee is of the view the provision is
justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4

2

in relation to the supply, possession, administration and use of naloxone or those other Schedule 2 or Schedule 3
poisons—
(i) by different persons or classes of persons; or
(ii) to different persons or classes of persons; or
(iii) in any specified circumstances; or
(iv) subject to conditions specified in any authority or approval;".
VNSPs means Victorian Needle and Syringe Programs.
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Public Health and Wellbeing Amendment Bill 2020
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

10 November 2020
11 November 2020

Summary
The Bill amends the Public Health and Wellbeing Act 2008 to exclude noise or emissions from wind
turbines at wind energy facilities from the application of Division 1 of Part 6 of that Act.


Part 6 of the Public Health and Wellbeing Act 2008 sets out the regulatory provisions
administered by Councils. Section 58 sets out the application of Division 1 of Part 6 of that Act
to nuisances which are or are liable to dangerous to health or offensive. It sets out the offence
of causing a nuisance5 and the duty of a council.6 Clause 2 is the commencement provision. If a
provision the Act does not come into operation before 1 December 2021, it comes into
operation on that day.7 [2]



The Bill amends section 58 and inserts new section 58(2A) to provide that the Division does not
apply to nuisances arising from or constituted by any noise or emission from a wind turbine at a
wind energy facility.8[4]
Note the Statement of Compatibility:‐ ‘However, it is also worth noting that the nuisance
provisions in the Act are not the only applicable legal framework and those in rural and regional
areas affected by wind turbine noise have other avenues of complaint.
Wind farm planning approvals are the responsibility of the Minister for Planning, under the
Planning and Environment Act 1987 (Planning and Environment Act). The Victorian Government
has updated planning provisions and guidelines to require pre‐and post‐construction noise
assessment audits for wind energy facilities, effective from 4 October 2018. Post‐construction
noise assessments need to be subject to an audit conducted by an EPA appointed auditor, and
provided to the responsible authority. This introduction of audits provides greater assurance that
noise assessments are high quality, and will give the community increased assurance that wind
energy facilities are being designated and operated within relevant noise standards.
Once a wind energy facility is approved, councils are responsible for the enforcement of the
planning instruments. The regulatory framework includes specific requirements within Clause
52.32 (Wind Energy Facility) of the Victoria Planning Provisions, which has also been recently
updated, and the Department of Environment Land Water and Planning’s (DELWP) (October
2018) Policy and Planning Guidelines for Development of Wind Energy Facilities in Victoria.

5

6
7

8

See section 61 of the Public Health and Wellbeing Act 2008:
61 Offence of causing a nuisance
(1) A person must not—
(a) cause a nuisance; or
(b) knowingly allow or suffer a nuisance to exist on, or emanate from, any land owned or occupied by that person.
Penalty: In the case of a natural person, 120 penalty units;
In the case of a body corporate, 600 penalty units.
(2) A person is not guilty of an offence under subsection (1)(b) if the person had a lawful excuse for knowingly allowing
or suffering a nuisance to exist on, or emanate from, any land owned or occupied by that person.
See section 64. Only a council can institute proceedings for an offence against section 61.
Note the Explanatory memorandum:‐ ‘It is intended that the Bill will commence on the same day as the Environment
Protection Amendment Act 2018, which will amend the Environment Protection Act 2017. This is to prevent duplication,
because the Environment Protection Act, once amended, will provide the appropriate regulatory framework for
complaints relating to noise or emissions from wind turbines at wind energy facilities.’
Note new subsection (4) the definition of ‘wind energy facility’ does not include ‘turbines principally used to supply
electricity for domestic or rural use of land.’
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Thus the Bill will not result in lack of legal protection for a person affected by a nuisance arising
from noise or emissions from wind turbines at a wind energy facility. Instead, it will prevent
duplication by clarifying that a complaint about wind turbine noise to a council may be made
under the Planning and Environment Act, rather than under the nuisance provisions of the Act
(or both).
In addition, a new general environmental duty (GED) will be brought into law in 2021, when the
Environment Protection Amendment Act 2018 commences in full and includes this duty in the
Environment Protection Act 2017. The GED will apply to all Victorians, including operators of
wind energy facilities, and requires them to reduce the risk of harm from their activities to human
health and the environment, from pollution and waste.’


Clause 5 inserts new section 246F into the Public Health and Wellbeing Act 2008. It contains
transitional provisions.9 [5]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

9

4

Note the Explanatory memorandum:‐ ‘This provision has the effect that amendments made by the amending Act will
not affect notifications and complaints about noise or emission from a wind turbine at wind energy facility that were
made under Division 1 of Part 6 before the commencement of Part 2 of the amending Act. Those notifications and
complaints are to be resolved under Division 1 of Part 6 as in force immediately before the commencement of Part 2 of
the amending Act. New section 246F(3)…has the effect that on or after the day Part 2 of this Bill commences, a person
cannot make a new notification or complaint about noise or emission from a wind turbine at wind energy facility under
Division 1 of Part 6 of the Principal Act. However, similar complaints can continue to be made to the Council under the
Planning and Environment Act 1987, or to the Environment Protection Authority under the Environment Protection Act
2017 after it is amended by the Environment Protection Amendment Act 2018.’

Ministerial Correspondence
The Committee received a response on the Bill listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Human Tissue Amendment Bill 2020
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BAC-CO-4642

Mark Gepp MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002
Dear Mr Gepp
Human Tissue Amendment Bill 2020
Thank you for your letter of 16 September 2020 on behalf of the Scrutiny of Acts and
Regulations Committee with regard to the Human Tissue Amendment Bill 2020 (the Bill).
Ante‐mortem procedures for the purposes of post‐mortem tissue donation – Sufficient
authority
The Committee seeks further information as to the compatibility of the words 'or a consent
under new section 24C' found in section 24F with the Charter rights against being subjected
to medical treatment without full, free and informed consent and against having privacy
unlawfully or arbitrarily interfered with, under s 10(c) and s 13(a) of the Charter respectively.
Specifically, the Committee has observed that the effect of these words in new section 24F
may be that consent by the person's medical treatment decision-maker may be sufficient
authority to carry out ante-mortem procedures in respect of that person, without any further
conditions.
It is not the intention of the Bill that the consent alone of a medical treatment decision-maker
under new section 24C is able to constitute sufficient authority for the carrying out of antemortem procedures. Rather, it is the Bill's intention that authority to conduct ante-mortem
procedures is only enlivened when a designated officer has given authority under new
section 24B. For such authority to be given, a number of preconditions must be satisfied.
First, pursuant to new section 24D, two registered medical practitioners (with prescribed
qualifications) must certify in writing that they have carried out a clinical examination of the
person whose respiration or circulation is being maintained by artificial means, and they hold
the opinion that, at the time of examination, death of the person would occur as a result of
the withdrawal of the artificial means of maintaining the respiration or the circulation of the
blood of the person (Certification Condition).1

1

I note that sub-section 24D(b) currently states 'in the practitioner's opinion, at the time of examination, if the artificial means of
maintaining the respiration or the circulation of the blood of the person were withdrawn, irreversible cessation of all function of
the brain of that person would occur imminently.' Feedback has been received from stakeholders that this definition of death is
not technically correct (as the relevant paragraph in the definition in section 41 is loss of circulation not loss of brain function), it
is not always possible to determine the loss of brain function definition of death, and there is concern that the word 'imminently'
may imply a timeframe of immediacy that many intensive care doctors would not be confident in predicting and, therefore,
providing certification. Accordingly, this paragraph is proposed to be amended by way of House amendment to refer to the
practitioner holding the opinion, at the time of examination, that the death of the person would occur as a result of the
withdrawal of the artificial means of maintaining the respiration or the circulation of the blood of the person.
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Secondly, the precondition in either s 24C or 24E must be satisfied, being:
•

If a medical treatment decision-maker has been appointed and is ready, willing and able
to give consent, they must give consent for the ante-mortem procedures to be carried out
in accordance with section 24C (Consent Condition); or

•

Where the existence or the whereabouts of a medical treatment decision maker is
unable to be ascertained, the designated officer for a hospital must have no reason to
believe that the person had expressed an objection to the carrying out of ante-mortem
procedures, in accordance with section 24E (Lack of Objection Condition).

It is the intention of the Bill that authority to carry out anti-mortem procedures cannot occur if
the certification condition regarding the person's imminent death is not satisfied. A house
amendment will be proposed to section 24F to clarify that authorisation for ante mortem
procedures is provided by the designated officer for a hospital, which authority is either
provided with the consent of a medical treatment decision maker in accordance with section
24C or in the circumstances set out in section 24E.
Rights not to be subjected to medical treatment without consent and to privacy
The Committee notes that medical treatment, ante-mortem procedures and organ donation
may be distinct procedures and that consent to one procedure may not imply consent to the
other procedures. Accordingly, even where that person's appointed medical treatment
decision-maker consents to an ante-mortem procedure or knows that the person has
consented to organ donation, the Committee observes that new section 24F may engage a
person's rights under ss 10(c) and 13(a) of the Charter.
Under the Medical Treatment Planning and Decisions Act 2016 (MTPD Act), a medical
treatment decision maker undertakes to act in accordance with any known preferences and
values of the person making the appointment and undertakes to promote the personal and
social wellbeing of the person making the appointment, having regard to the need to respect
the person's individuality.2 This obligation is not limited to the making of medical treatment
decisions and will apply to the making of decisions about ante-mortem procedures.
A person who appoints a medical treatment decision maker is able to communicate their
willingness, or lack of, to donate organs and to be subject to ante mortem procedures. A
medical treatment decision-maker will thus be expected to exercise their discretion
consistent with any known objection to the carrying out of ante-mortem procedures
expressed by the appointor, including any grounds to believe such an objection would be
made if the appointor had capacity. In the absence of an appointed medical treatment
decision-maker, it will be the first of specified persons in a close and continuing relationship
with the person, and who would be expected to have the most knowledge about the person's
wishes. Accordingly, any limits on the rights in ss 10(c) and 13(a) are reasonably justified,
with regards to the above and the important purpose of the Bill as set out in the Statement of
Compatibility.
Rights to life and security
The Committee observes that new section 24F may engage the person's Charter rights to life
and security, to the extent that a medical procedure to determine, maintain or improve the

2

Medical Treatment Planning and Decisions Act 2016, s 29(c)(ii) and (iii).
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viability of tissue for the purposes of donation of tissue after death may increase the risk of
pain, harm or earlier death.
As a starting point, the Bill does not alter the ethical duties of the doctors involved in relation
to ante mortem procedures, particularly those duties outlined in the National Protocol for
Donation After Cardiac Death. This includes that ante mortem interventions should only be
undertaken if it is anticipated that they will not harm the patient and will not hasten or cause
the death of or compromise the continuing care of the patient.3 Further, doctors are required
to take all measures to prevent any pain or discomfort associated with any ante mortem
interventions administered. Finally, the protocol requires that individual clinical judgement
take into account the context and clinical situation, what is known about the patient’s wishes
and the views of the family. Disruption or distress to family and friends should be minimised
as much as possible.
To the extent that ante-mortem procedures do cause harm so as to limit the rights to life (s 9)
and security (s 21(1)) under the Charter, I consider any limitation to be reasonable and
demonstrably justified under section 7(2) of the Charter. The intervention serves an important
purpose of facilitating a successful organ donation for the purpose of treating or preventing
serious health conditions. The procedures are conducted under protocols directed at
avoiding any risk of possible harm or suffering to the donor. Further, as discussed above,
ante-mortem procedures cannot be conducted unless the person is on life support and death
of the person would occur once that support was removed, and authority is granted under
procedures which ensure that any objection by the donor or medical treatment decision
maker is observed. There are no less restrictive means available to ensure this important
public purpose of facilitating viable organ and tissue donation is achieved. Accordingly, I
consider any limits on these rights to be reasonably justified in the circumstances.
Explanatory Memorandum - use of the word 'immediately'
The Committee also seeks further information as to the use of the words 'immediately' in the
Explanatory Memorandum in respect of new section 24D and 'imminently' in the text of new
section 24D. The use of the word 'immediately' in the Explanatory Memorandum was a
typographical error; the Explanatory Memorandum should read 'imminently'. This matter has
been corrected on the version of the Explanatory Memorandum made available to the
Legislative Assembly.
Yours sincerely

Martin Foley MP
Minister for Health
Minister for Ambulance Services
30/10/2020

3

National Health and Medical Research Council & Australian Organ and Tissue Authority National Protocol for Donation after
Cardiac Death in Australia, Australian Organ and Tissue Authority 2010.
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Report on Subordinate Legislation
SR No. 63 – Marine Safety Amendment (Expiry Date) Interim Regulations 2020
The Committee received correspondence from the Minister in relation to the above subordinate
legislation.
The Committee thanks the Minister for the attached information.
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24 September 2020
The Hon. Melissa Horne
Minister for Fishing and Boating
Level 22
1 Spring Street
Melbourne VIC 3000
By email:

Melissa.Horne@parliament.vic.gov.au

Attention:

Claire.Rowe@minstaff.vic.gov.au

Dear Minister
SR No. 63/2020 – Marine Safety Amendment (Expiry Date) Interim Regulations 2020
The Regulation Review Subcommittee (the Subcommittee) considered the Marine Safety Amendment
(Expiry Date) Interim Regulations 2020 at a meeting on 23 September 2019. The Regulations have been
approved by the Subcommittee.
Section 9 Premier’s certificate
The Subcommittee notes that the Regulations are made with a Premier’s certificate, pursuant to
section 9 of the Subordinate Legislation Act 1994. The reasons for the exemption are as follows:
•

•

•

•

•

the government has committed to establish a ‘Better Boating Fund’ to facilitate boating facility
upgrades and major maintenance for Victoria’s boating infrastructure, and to allocate all
marine licence and vessel registration revenue to those upgrades and that maintenance;
these commitments impact on the determination of the appropriate level of marine safety
regulatory fees and must be implemented before the responsible Minister can reasonably
consult on new fees;
although the Department of Transport is investigating and progressing options to establish the
‘Better Boating Fund’, it is not possible to implement it, assess the implications on marine fees,
and prepare a Regulatory Impact Statement and draft regulations to be released for public
comment before Part 13 of the Principal Regulations expires on 10 July 2020;
additionally, the current declarations under the Public Health and Wellbeing Act 2008
associated with the COVID-19 state of emergency also make it difficult to meaningfully engage
with boating stakeholders regarding marine regulatory fees;
failure to make the Regulations to extend the operation of the current fee regulations will
result in a reduction in revenue equivalent to $31 million per annum.

Sixth time made with a Premier’s certificate
This is the sixth time the operation of Part 13 of the Marine Safety Regulations 2012 (the Principal
Regulations) has been extended, the reasons for which are as follows:
•

•

•

•

•
•

21 December 2015 to 18 December 2016: Due to interfaces between the fee regulations and
the transaction for the long-term lease of the Port of Melbourne, which may have impacted
fees.
18 December 2016 to 16 July 2017: To allow for the Government to property consider the
outcomes of consultation on proposed funding options for waterway safety and marine search
and rescue functions, which may have impacted fee regulations.
16 July 2017 to 14 July 2018: To allow time to consider the outcomes of budget submissions
regarding funding proposals for waterway safety and marine search and rescue functions, and
their implications for the fee regulations, and to consider changes to the annual levies under
the Regulations. The levies may have been introduced following the passage of the Ports and
Marine Legislation Amendment Bill 2017 through Parliament in late 2018.
14 July 2018 to 12 July 2019: To provide time to complete a base review of the funding model
for Transport Safety Victoria and for the Government to confirm its preferred approach to
funding the Safe and Accessible Waterways strategy and marine search and rescue functions
on an ongoing basis.
12 July 2019 to 10 July 2020: To allow time for the implementation of the Government’s
recreational boating election commitments, including establishing a Better Boating Fund.
10 July 2020 to 8 July 2020: Due to current declarations under the Public Health and Wellbeing
Act 2008, it was difficult to meaningfully engage with boating stakeholders regarding
marine regulatory fees.

While the Subcommittee notes each extension was for separate public interest reasons, and
particularly notes the unexpected nature of the current COVID-19 pandemic, the repeated making of
regulations with a Premier’s certificate may be the subject of comment.
Request for information
The Subcommittee requests further information as to when it is anticipated the Regulations will be
made with a Regulatory Impact Statement.
The Subcommittee would appreciate your response by no later than Thursday 21 October 2020.
Please contact Ms Lauren Cook, the Subcommittee’s senior research officer, in the first instance if you
require any further information.
Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

Ref: CMIN-1-20-4737

Mr Mark Gepp MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MEBOURNE VIC 3002
sarc@parliament.vic.gov.au

Dear Mr Gepp MP
Thank you for your letter of 24 September 2020 regarding the Marine Safety Amendment
(Expiry Date) Interim Regulations 2020 (the Regulations).
The effect of the Regulations is to extend the expiry date for the fees prescribed under the
Marine Safety Regulations 2012 to 8 July 2021. The fees include fees for marine licences and
fees paid upon registering or renewing the registration of a recreational vessel. It has been
necessary to delay the remaking of the fee regulations because the delivery of an election
commitment, establishing a Better Boating Fund, will affect regulatory fees for recreational
marine licensing and registration.
On 13 October 2020, the Andrews Government introduced the Marine Safety Amendment
(Better Boating Fund) Bill 2020 to establish a Better Boating Fund (the Fund) under the Marine
Safety Act 2010. All revenue derived from recreational marine licensing and registration fees
will be paid into the Fund. Any money in the Fund may be used for the purposes specified in
the Bill, including for the purposes of the provision and maintenance of boating facilities and
services for the public and the provision of boating safety and education programs. The Bill
also enables the fees prescribed in regulations to be set at levels above the cost of providing
services. This would enable money to be raised to improve and upgrade boating
infrastructure, not just recover the cost of providing regulatory services.
The Bill would have a significant effect on regulatory fees for recreational boating, including
in relation to how fees should be structured and fee levels. Accordingly, it has been
appropriate to delay the consideration of regulatory fees through the regulatory impact
statement process. It is my intention to have a regulatory impact statement and draft
regulations released to the public after the Bill passes both Houses of Parliament and receives

the Royal Assent. This approach would provide greater certainty to stakeholders and enable
those stakeholders to provide considered feedback on new regulatory fees.
I trust that this information has assisted in answering the Subcommittee’s concerns. If you
require further information, please contact Paul Salter, Director, Legislative and Regulatory
Reform at the Department of Transport on telephone 8392 6447.
Yours sincerely

Hon Melissa Horne MP
Minister for Fishing and Boating
/

2

/
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Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Appropriation (Interim) Act 2020
5
Appropriation (Parliament) (Interim) Act 2020
5
Assisted Reproductive Treatment Amendment Bill 2020
3
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Cladding Safety Victoria Act 2020
11
Cladding Safety Victoria Bill 2020
8
Constitution Amendment (Fracking Ban) Bill 2020
5
Consumer and Other Acts Miscellaneous Amendments Bill 2020
7
Consumer Legislation Amendment Bill 2020
9
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020 8, 11
COVID‐19 Omnibus (Emergency Measures) Act 2020
5
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020
5
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Disability Service Safeguards Amendment Bill 2020
4
Drugs, Poisons and Controlled Substances Amendment Bill 2020
12
Education and Training Reform Amendment Bill 2020
7
Education and Training Reform Amendment (Regulation of Student Accommodation) Bill 2020
4
Education and Training Reform Amendment (School Employment) Bill 2020
8
Energy Legislation Amendment (Licence Conditions) Bill 2020
11
Family Violence Reform Implementation Monitor Amendment Bill 2020
4
Food Amendment Bill 2020
11
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
Human Tissue Amendment Bill 2020
8, 12
Justice Legislation Amendment (Drug Court and Other Matters) Bill 2020
5
Justice Legislation Amendment (Supporting Victims and Other Matters) Bill 2020
10
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government (Casey City Council) Act 2020
3
Local Government (Whittlesea City Council) Act 2020
5
Local Government Bill 2019
15 of 2019, 1
Marine Safety Amendment (Better Boating Fund) Bill 2020
10
National Electricity (Victoria) Amendment Bill 2020
3
National Energy Legislation Amendment Bill 2020
7
North East Link Bill 2020
4
Parliamentary Committees Amendment (SARC Protection Against Rights Curtailment by
Urgent Bills) Bill 2020
9
Petroleum Legislation Amendment Bill 2020
5
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Police and Emergency Legislation Amendment Bill 2020
6
Project Development and Construction Management Amendment Bill 2020
2
Public Health and Wellbeing Amendment Bill 2020
12
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
8
Road Safety and Other Legislation Amendment Bill 2019
1
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2020
6
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4, 5
Spent Convictions Bill 2020
11
State Taxation Acts Amendment (Relief Measures) Act 2020
5, 8
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
Transport Legislation Amendment Bill 2020
11
Victorian Law Reform Commission Amendment Bill 2020
8
Wage Theft Bill 2020
5
Wildlife Rescue Victoria Bill 2020
6, 7
Worker Screening Bill 2020
9
SUBORDINATE LEGISLATION
Notices under section 3.6.SA of the Gambling Regulation Act 2003 fixing the value of the
supervision charge for venue operators for 2018‐19
Practitioner Remuneration Order 2020
SR No. 88 – Road Safety (General) Regulations 2019
SR No. 93 – Road Safety (Traffic Management) Regulations 2019
SR No. 109 – Wildlife (Marine Mammals) Regulations 2019
SR No. 134 – Education and Training Reform Amendment Regulations 2019
SR No. 162 – Commercial Passenger Vehicle Industry (Infringements) Amendment
Regulations 2019
SR No. 163 – Fisheries Regulations 2019
SR No 24 – Victoria Police Amendment Regulations 2020
SR No. 63 – Marine Safety Amendment (Expiry Date) Interim Regulations 2020
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5
5
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5
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
Sentencing Amendment (Emergency Worker Harm) Bill 2020
(iii)

9
15 of 2019, 2
15 of 2019, 1
4, 5

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;

Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
(vi)

8

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Gender Equality Bill 2019

9
1, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020

8

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Cladding Safety Victoria Act 2020
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
Human Tissue Amendment Bill 2020
North East Link Bill
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
Sentencing Amendment (Emergency Worker Harm) Bill 2020
Spent Convictions Bill 2020

11
8, 11
5
9
3, 4
8, 12
4
8
4, 5
11
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State Taxation Acts Amendment (Relief Measures) Act 2020
Summary Offences Amendment (Move‐on Laws) Bill 2019
Transport Legislation Amendment Act 2019 (House Amendment)
Transport Legislation Amendment Bill 2019
Wildlife Rescue Victoria Bill 2020
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5, 8
3
1, 2
14 of 2019, 1
6, 7

Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20
15.03.20

3 of 2020
4 of 2020

Summary Offences Amendment
(Move‐on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

North East Link Bill 2020

Treasurer

17.03.20

4 of 2020

Sentencing Amendment
(Emergency Worker Harm)
Bill 2020

Attorney‐General

17.03.20
29.04.20

4 of 2020
5 of 2020

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02.06.20

5 of 2020

State Taxation Acts Amendment
(Relief Measures) Act 2020

Treasurer

02.06.20
25.08.20

5 of 2020
8 of 2020

Wildlife Rescue Victoria Bill 2020

Andy Meddick MP

16.06.20
23.06.20

6 of 2020
7 of 2020

COVID‐19 Commercial and
Residential Tenancies Legislation
Amendment (Extension) Bill 2020

Consumer Affairs, Gaming and
Liquor Regulation

16.09.20
27.10.20

8 of 2020
11 of 2020

Human Tissue Amendment Bill
2020

Health

16.09.20
9.11.20

8 of 2020
12 of 2020

Bill Title

Minister/ Member

Transport Legislation Amendment
Bill 2019
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Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Health

16.09.20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14.10.20

9 of 2020

Cladding Safety Victoria Act 2020

Planning

12‐11‐20

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

12‐11‐20

11 of 2020

Bill Title

Minister/ Member

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on 23
November 2020
Statutory Rules Series 2020
SR No. 89 ‐ Supreme Court (Chapter III Emergency Measures Amendment) Rules 2020
SR No. 90 ‐ Gambling Amendment (Training Requirements) Regulations 2020
SR No. 91 ‐ Long Service Benefits Portability Regulations 2020
SR No. 92 ‐ City of Melbourne (Electoral) and Local Government (Electoral) Amendment Regulations
2020
SR No. 94 ‐ Magistrates’ Court (Miscellaneous Civil Proceedings) (Arbitration Costs Amendment) Rules
2020
SR No. 95 ‐ Residential Tenancies (COVID‐19 Emergency Measures) Amendment Regulations 2020
SR No. 96 ‐ Road Safety (Vehicles) Interim Regulations 2020
SR No. 97 ‐ Gender Equality Regulations 2020
SR No. 98 ‐ Supreme Court (Chapters I and II Judicial Registrars, Admission to Legal Profession and
Public Notaries Amendment) Rules 2020
SR No. 100 ‐ Local Government (Electoral) Further Amendment Regulations 2020
SR No. 101 ‐ Building Amendment (Social Housing Building Permit Levy Exemption and Other Matters)
Regulations 2020
SR No. 102 ‐ Bus Safety Regulations 2020
SR No. 103 ‐ Transport (Compliance and Miscellaneous) (Ticketing) Further Amendment Regulations
2020
SR No. 104 ‐ Transport (Safety Schemes Compliance and Enforcement) (Infringements) Amendment
Regulations 2020
SR No. 105 ‐ Road Safety (Drivers), (General) and (Vehicles) Interim Amendment Regulations 2020
SR No. 108 ‐ Port Management (Port of Melbourne Safety and Property) Regulations 2020
SR No. 109 ‐ Transport (Compliance and Miscellaneous) (Infringements) Amendment Regulations 2020
Legislative Instruments
Prohibition of Supply of Electrical Equipment
Alteration of Electoral Structure of Manningham City Council
Alteration of Electoral Structure of Cardinia Shire Council
Alteration of Electoral Structure of Whitehorse City Council
Alteration of Electoral Structure of Bayside City Council
Alteration of Electoral Structure of Kingston City Council
Alteration of Electoral Structure of Greater Dandenong City Council
Alteration of Electoral Structure of Darebin City Council
Alteration of Electoral Structure of Maroondah City Council
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Alteration of Electoral Structure of Boroondara City Council
Alteration of Electoral Structure of Murrindindi Shire Council
Alteration of Electoral Structure of Mitchell Shire Council
Code of Conduct for Building Surveyors
Ministerial Order No. 1292 ‐ Order Amending Ministerial Order No. 1228 ‐ Victorian Institute of
Teaching Registration Fees 2019‐20
Ministerial Order No. 1294 ‐ Order Amending Ministerial Order No. 1228 ‐ Victorian Institute of
Teaching Registration Fees 2019‐20
Ministerial Order No. 1291 ‐ Order Amending Ministerial Order No. 615 ‐ Amendment to Order Fixing
of Fees Administered by the Victorian Registration and Qualifications Authority
Instrument Specifying Content of Training Requirements Under Regulation 124
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