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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Building Amendment (Registration and Other Matters) Bill 2021
Member
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

3 August 2021
4 August 2021

Summary
The Bill amends the Building Act 1993 (Building Act). The purposes of the Bill are to:

Provide a new streamlined pathway to registration for subcontractors;



strengthen and improve the registration and licensing scheme for tradespeople generally,
including the framework to transition a large number of unregulated trades into regulation;1



expand the regulation making powers in the Building Act to enable the detail of the scheme to
be prescribed in regulation;



provide further for the payment of costs relating to the maintenance of essential safety
measures to certain retail premises; and



make minor technical amendments.

Part 2 – Amendments relating to registration of builder subcontractors and licensing of building
employees
Part 2 makes various amendments. It provides that registered building subcontractors cannot be head
contractors for any building projects costing more than the prescribed amount ($10,000). [4,5] It
clarifies that a registered building practitioner (under section 24B3) does not include a provisionally
registered builder subcontractor or a registered builder subcontractor.2 [6,8,9] It reclassifies proposed
classes of registered subcontractors as registered and provisionally registered builder subcontractors.
Note the Statement of Compatibility:- ‘…to distinguish them from other registered builders who are
authorised to carry out work as head contractors for building work costing more than the prescribed
amount.’ It creates two offences if certain registered builders act as head builders.3 [13] Application
may be made for an exemption from the offence against section 169EA(1)4 from the Victorian Building
Authority (the Authority) in respect of certain building work. [15]

1

2

3
4

See the Second Reading Speech:- ‘The Building Amendment (Registration of Building Trades and Other Matters) Act
2018 introduced a framework to prescribe types of building work that can only be carried out by tradespeople with
appropriate skills and experience, whether they be trade contractors or trade employees, subject to appropriate
transitional arrangements. In consultation with industry to develop the regulations needed to implement the scheme
for carpentry trades, a number of improvements were identified to lower regulatory burden while continuing to achieve
the objectives of the scheme… The new scheme is expected to require the transition of a large number of unregulated
tradespeople into regulation.’
See new subclause 6(2) substitutes new section 24B(4)(b) of the Building Act: A builder must be a person who is
registered under Part 11, not including registration or provisional registration as a builder subcontractor. The
registration authorises the carrying out of the work.
The penalty is 500 penalty units in the case of a natural person and 2500 penalty units in the case of a body corporate.
See Building Act 1993, section 169EA(1):
(1) A person must not carry out a type of building work that is prescribed for the purposes of this section unless the
person—
(a) is registered under this Part and that registration authorises the carrying out of that building work; or

1
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It clarifies who may apply for registration. [19] Note the Explanatory memorandum:- ‘The purpose of
this provision is to enable a person to hold a provisional registration in a specific class of builder only
once.’5 Financial probity requirements in relation to an application for registration are whether in the
last 5 years any of the specified matters apply. [19,20,21,24]6Registration cards must be issued by the
Authority. [27] The Authority must grant a provisional licence if satisfied of various matters including
training or prescribed qualifications or experience. It clarifies that the Act and regulations can prescribe
a prerequisite for being granted a certain class of builder subcontractor registration or building
employee licence is a requirement to hold a certain class of registration or licence. [35,37]
It amends section 276 of the Building Act which enables the making of regulations containing
provisions of a transitional application or savings nature as a result of the Building Amendment
(Registration of Building Trades and Other Matters) Act 2018 (the old amending Act).7 [44] It amends
the Domestic Building Contracts Act 1995 to not allow a registered or provisionally registered builder
subcontractor to enter into a major domestic building contract costing more than the prescribed
amount ($10,000). [46] The Governor in Council may make regulations with respect to the
qualifications8 for registration of classes of registered building practitioners and of licenced building
employees. [42] It inserts new sections 282 and 283 into Part 14 of the Building Act which contain
transitional and savings provisions. (Transitional regulations do not require the preparation of a
regulatory impact statement or a section 6 certificate.) [45]
Part 3 – Other amendments to the Building Act
A person may apply in accordance with the regulations to the Building Regulations Advisory Committee
or a prescribed person or body to have a building product accredited. [47] It substitutes a new section
251(2A) into the Building Act. It clarifies that if a retail lease for premises in a retail shopping centre
provides that the occupier is responsible for the costs of maintaining essential safety measures for the
premises, the building or land owner can recover these costs from the occupier as outgoings under the
lease. [50] It also inserts new section 281 into the Building Act to provide for transitional and savings
provisions in relation to leases entered into prior to the amendments.9 [52] Note the Second Reading
Speech:-

5

6

7

8

9

2

(b) is licensed under Part 11A and that licence authorises the carrying out of that building work and the person is
carrying out the building work in the course of the person's employment.
Penalty: 500 penalty units, in the case of a natural person; 2500 penalty units, in the case of a body corporate.
Note the Statement of Compatibility:- ‘The condition requiring a person to undertake and complete a training plan
before the expiry of their five-year provisional registration or five-year provisional licence is intended to help the person
eventually apply successfully for a full registration or licence. This is intended to minimise the risk of there being a large
number of provisionally registered builder subcontractors and provisionally licensed building employees who, at the
end of their five year provisional period, may have their provisional authorisation to carry out building work expire
without being able to obtain a registration or licence for ongoing work in the building industry.’
See section 193 of the Building Act. The Building Appeals Board makes decisions relating to the Building Regulations,
the Building Code of Australia and sections of the Building Act 1993. The Board’s determinations are final. They can only
be appealed to the Supreme Court on a point of law.
Note the Explanatory memorandum:- ‘This clause amends section 276(6) to provide that section 276 expires on
1 September 2027. The purpose of changing the expiry date from 1 September 2022 to 1 September 2027 is to recognise
that a longer period of time needs to be provided in which transitional regulations can be made to support
implementation of the old amending Act together with Part 2 of this Bill.’
See new section 261(1)(f) inserted by clause 42: This includes but is not limited to degrees, diplomas, certificates,
accreditations, authorities, examinations, assessments and periods of training or experience.
Note the Second Reading Speech:- ‘Transitional provisions in the Bill provide that the amendments to section 251 apply
to retail leases that were entered into before the amendments commenced if the lease contains a provision to the
effect that the tenant must pay the landlord, as a contribution to outgoings, the cost, or part of the cost, of installation,
repairs or maintenance work in respect of an essential safety measure. However, it does not affect the rights of tenants
under section 251 prior to the commencement of the legislation. In addition, these provisions do not affect retail
premises leases entered into before the commencement of this Bill. They only affect the future operation of affected
leases. This is necessary to give effect to the intention of the parties at the time the lease was entered into and clarify
the validity and effect of provisions in existing retail premises leases relating to essential safety measures. Providing
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Longstanding industry practice in Victoria, consistent with other jurisdictions, has been for
landlords to recover expenses associated with meeting essential safety measures by charging
tenants as outgoings. Outgoings are expenses directly attributable to the operation,
maintenance or repair of the retail premises. This practice was thrown into doubt by a VCAT
Advisory Opinion in 2015 that found that in relation to Essential safety measures, the Building
Act prevailed. It provided that the landlord must bear the cost of compliance with Essential
safety measures obligations and cannot pass these costs on to the tenant as outgoings under
the Retail Leases Act 2003 (Retail Leases Act).
Following the issuing of the Advisory Opinion, landlords and tenants raised concerns about
liability for the costs of essential safety measures, and the uncertainty about how essential
safety measures costs can be recovered. In 2020, this uncertainty was addressed by
amendments to section 251 of the Building Act that enabled a landlord to recover expenses
relating to essential safety measures under a lease regulated under the Retail Leases Act. The
Retail Leases Act sets out landlords’ obligations in respect of expenses they can recover from
tenants as outgoings. However, the Retail Leases Act does not apply to leases of retail premises
where the occupancy costs exceed $1,000,000, where the tenant is a corporation, listed on the
stock exchange or has been exempted by the Minister.
The previous amendments were guided by the principle that the obligation for building safety
remains that of the building owner, but permitted landlords and retail tenants to negotiate to
pass on the costs as part of the overall lease negotiations. The 2020 amendments focussed on
retail leases regulated under the Retail Leases Act intended to provide certainty and fairness in
relation to smaller retail leasing arrangements. The government became aware during the
passage of the 2020 Act that despite the positive impact on the industry, there were unresolved
issues that required further consideration.
Specifically, industry requested the government to consider broadening the ability of building
owners to pass on costs of essential safety measures for all lease arrangements within one
shopping centre, to ensure a pragmatic approach to meeting these obligations could be
achieved. This Bill is the result of that further consideration.
The Bill seeks to further amend section 251 of the Building Act to provide that an occupier
cannot recover from a building owner expenses relating to the installation, repair or
maintenance of essential safety measures that the occupier has agreed to bear under a lease
in a retail shopping centre other than a residential leases. These amendments will ensure that
the costs for essential safety measures within a retail shopping centre are treated the same
way regardless of whether the lease is regulated under the Retail Leases Act or not.
An agreement relating to the costs of essential safety measures is not intended to displace the
landlord’s obligations as a building owner. The landlord as a building owner remains
responsible to comply with their obligations under the Building Act and any associated
regulations. The ability of a building owner to consistently manage the costs associated with
essential safety measures will ensure these obligations can be discharged at a systemic level in
relation to a single shopping centre. This will also contribute to one of the critical underlying
goals of the Victorian building regulatory framework: public safety.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

clarity on this issue will reduce barriers to compliance that can impact building safety, whilst ensuring the purpose and
objectives of the Building Act are upheld.’

3
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4
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Commercial Tenancy Relief Scheme Act 2021
Member
Portfolio

Hon Jaala Pulford MP
Small Business

Introduction Date
Second Reading Date
Royal Assent

3 August 2021
4 August 2021
10 August 2021

Summary
Note: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The purposes of the Act are to temporarily:

empower the making of regulations to modify the application of the law in Victoria in relation
to certain commercial leases and licences for the purposes of responding to the COVID-19
pandemic;



provide for transitional matters.

Part 2 – Regulations temporarily modifying law relating to retail leases and non-retail commercial
leases and licences
Section 7 is a broad regulation making power. [7] The Governor in Council, on the recommendation of
the Minister for Small Business, may make regulations for or with respect to the following:(a) prohibiting the termination of an eligible lease;10
(b) changing any period under the following—
(i)

an eligible lease;

(ii) the Crown Land (Reserves) Act 1978, the Land Act 1958, the Property Law Act
1958, the Retail Leases Act 2003, the Settled Land Act 1958 or the Transfer of
Land Act 1958 in relation to an eligible lease;
(iii) regulations made under the Crown Land (Reserves) Act 1978, the Land Act 1958,
the Property Law Act 1958, the Retail Leases Act 2003, the Settled Land Act 1958
or the Transfer of Land Act 1958 in relation to an eligible lease—
in which someone must or may do something;
(c) changing or limiting any other right of a landlord under an eligible lease under the
following—
(i)

that lease;

(ii) the Crown Land (Reserves) Act 1978, the Land Act 1958, the Property Law Act
1958, the Retail Leases Act 2003, the Settled Land Act 1958 or the Transfer of
Land Act 1958;
(iii) regulations made under the Crown Land (Reserves) Act 1978, the Land Act 1958,
the Property Law Act 1958, the Retail Leases Act 2003, the Settled Land Act 1958
or the Transfer of Land Act 1958;

10

See section 5(1). An eligible lease is a retail lease or a non-retail commercial lease or licence, or a retail lease or a nonretail commercial lease or licence of a specified class that is prescribed. See section 5(2) An eligible lease does not
include a retail lease or a non-retail commercial lease or licence, or a retail least or a non-retail commercial lease or
licence of a specified class that is prescribed.

5
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(d) changing or limiting any other right a person who is a landlord under an eligible lease
has under an agreement related to that eligible lease;
(e) exempting a landlord or tenant under an eligible lease from having to comply with
the following—
(i)

an eligible lease;

(ii) the Crown Land (Reserves) Act 1978, the Land Act 1958, the Property Law Act
1958, the Retail Leases Act 2003, the Settled Land Act 1958 or the Transfer of
Land Act 1958;
(iii) regulations made under the Crown Land (Reserves) Act 1978, the Land Act 1958,
the Property Law Act 1958, the Retail Leases Act 2003, the Settled Land Act 1958
or the Transfer of Land Act 1958;
(iv) an agreement related to an eligible lease;
(f)

modifying the operation of an eligible lease or an agreement related to the eligible
lease;

(g) modifying the application, in relation to an eligible lease, of the following—
(i)

the Crown Land (Reserves) Act 1978, the Land Act 1958, the Property Law Act
1958, the Retail Leases Act 2003, the Settled Land Act 1958 or the Transfer of
Land Act 1958;

(ii) regulations made under the Crown Land (Reserves) Act 1978, the Land Act 1958,
the Property Law Act 1958, the Retail Leases Act 2003, the Settled Land Act 1958
or the Transfer of Land Act 1958;
(iii) the common law;
(h) extending the period during which an eligible lease is in effect;
(i)

deeming a provision of the regulations as forming part of an eligible lease;

(j)

imposing new obligations on landlords or tenants under an eligible lease, including
requiring them to negotiate amendments to an eligible lease;

(k) requiring landlords and tenants under an eligible lease who are in dispute about any
matter relating to an eligible lease to participate in mediation arranged by the Small
Business Commission;
(l)

requiring landlords and tenants under an eligible lease who are in dispute about any
matter relating to an eligible lease to have a mediation certificate before
commencing proceedings in VCAT or a court in relation to the dispute;

(m) requiring a landlord or tenant under an eligible lease who are in dispute about any
matter relating to an eligible lease to get leave of a court to commence a proceeding
in relation to the dispute in the court;
(n) the conduct of a mediation referred to in paragraph (k), including the payment of
fees and expenses for the conduct of a mediation;
(o) the making of orders directing landlords under eligible leases to give or agree to give
specified rent relief to tenants under eligible leases (binding orders) and the content
of such orders;
(p) the process for applications by tenants under eligible leases for binding orders (rent
relief applications), including the content of rent relief applications and documents
that may accompany rent relief applications;

6
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(q) requiring any matter in a rent relief application, or a document that may accompany
a rent relief application, to be verified by statutory declaration;
(r) preconditions that must exist or be met before a rent relief application may be made;
(s) the process for dealing with and deciding rent relief applications, including the
criteria to be applied in deciding rent relief applications;
(t) the amendment or revocation of binding orders;
(u) the process for applications for the amendment or revocation of binding orders;
(v) the process for dealing with and deciding applications referred to in paragraph (u),
including the criteria to be applied in deciding such applications;
(w) the correction of errors or omissions in binding orders on the application of persons
to whom the orders relate or by the entity that makes the orders on its own initiative;
(x) the enforcement of binding orders in cases of non-compliance with such orders;
(y) preconditions that must exist or be met before proceedings relating to compliance
with binding orders may be commenced in VCAT or a court;
(z) the admissibility in evidence in a proceeding in VCAT or a court of specified material
related to a mediation referred to in paragraph (k);
(za) conferring jurisdiction on VCAT to hear and determine disputes about any matter
relating to an eligible lease;
(zb) conferring jurisdiction on VCAT—
(i)

to review the making, amendment or revocation of a binding order;

(ii) to hear and determine proceedings relating to compliance with binding orders;
(zc) any matter or thing required or permitted to be prescribed or necessary to be
prescribed to give effect to this Act.
(2) Regulations made under subsection (1)(k) or (l) must not—
(a) require a landlord or tenant who are in dispute about any matter relating to an
eligible lease to participate in mediation if either the landlord or tenant has
commenced proceedings in VCAT or a court in relation to that dispute; or
(b) have the effect of preventing a landlord and tenant who are in dispute about any
matter relating to an eligible lease from commencing proceedings in a court in
relation to that dispute at any time…
(4) Regulations under this section may… (e) impose a penalty not exceeding 20 penalty units
for a contravention of the regulations.
Effect
The effect of section 7 is that regulations may modify and affect existing rights and obligations of
landlords and tenants in respect of eligible leases, ie: retail leases and non-retail commercial leases
and licences or a non-retail commercial lease or licence of a prescribed specified class. The regulations
may modify the application of certain Acts and the common law in respect of eligible leases.11

11

See the Statement of Compatibility:- ‘The Bill authorises the Governor in Council to make a broad range of regulations
altering rights and obligations under eligible leases to respond to the ongoing impacts of the COVID-19 pandemic. This
includes the power to make regulations prohibiting the termination of an eligible lease; changing or limiting the exercise
of rights of landlords under eligible leases; exempting a tenant or landlord from having to comply with an eligible lease
or certain other laws or agreements; modifying the operation of an eligible lease; modifying the application of certain
statutes and the common law in relation to an eligible lease; and imposing new obligations on landlords or tenants

7
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Note the Second Reading Speech:Similar to the previous scheme, the 2021 Commercial Tenancy Relief Scheme will provide
support to small businesses with a turnover under $50 million that have suffered a decline of
at least 30 per cent in their turnover. With the Commonwealth Government’s JobKeeper
Program no longer in place, tenants will be able to demonstrate their eligibility by providing a
standard letter from their accountant.
No compensation is payable by the State in respect of loss, damage or injury of any kind suffered by
any person as a result of, or arising out of, the making of a regulation under section 7. [9] Regulations
made under section 7 may have a retrospective effect from 28 July 2021. [7(5)] Provision is made in
relation to eligible 2020 leases to the extent necessary for the regulations to provide for the deferral
of rent in certain circumstances.12 [7(3)]
Limitations with respect to regulation making powers – Parliamentary oversight – Disallowance by
either House of Parliament – Functions and powers of the Small Business Commission
Section 7(6) provides that the Minister for Small Business may only recommend that regulations be
made under that section if the Minister is of the opinion that the regulations to be made on the
recommendation are reasonably necessary. [7(6)] The Act disapplies certain requirements under the
Subordinate Legislation Act 1994. [11] A proposed statutory rule made under section 7 does not
require a certificate of consultation under section 6 or the preparation of a regulatory impact
statement under section 7 of the Subordinate Legislation Act 1994. Regulations made under section 7
may be disallowed in whole or in part by either House of Parliament. [12] Note the Second Reading
Speech:The proposed Bill includes clauses disapplying certain requirements of the Subordinate
Legislation Act 1994 (SL Act) for regulations to be made under the proposed amendments. In
particular, the requirements for consultation and completion of a regulatory impact statement
(RIS) are disapplied. This has not been done lightly. Inclusion of these clauses is required
because of the strong public interest in having support for small commercial tenants in place
as soon as possible.
In balancing the strong public interest of operationalising a scheme promptly with the need for
appropriate scrutiny of laws and regulations by the Parliament, the proposed Bill (including the
SL Act disapplication clauses) has been drafted to have limited operation and the reforms will
be repealed on 30 April 2022, apart from some transitional provisions that are necessary to be
retained. Should a scheme continue to be required beyond 30 April 2022, the Government will
bring a future Bill to the Parliament to enable more permanent laws and regulations to be
made.
The Small Business Commission may make arrangements to facilitate the resolution by mediation of
disputes between landlords and tenants, monitor compliance with regulations, commence
proceedings for offences against the regulations and any other prescribed function. [10] Regulations

12

8

under an eligible lease. Further, regulations may be made in relation to disputes between landlords and tenants about
matters relating to an eligible lease (such as requiring landlords and tenants to participate in mediation arranged by the
Small Business Commission).’
See section 7(3):
(3) Regulations under subsection (1) may be made for and in relation to a 2020 lease as if the definition of eligible lease
included a reference to a 2020 lease, but only to the extent necessary for the regulations to provide for the deferral
of rent payable under a 2020 lease, in circumstances where—
(a) the eligible lease is in substance a renewal, extension or replacement of the 2020 lease; and
(b) rent payable under the 2020 lease was deferred under the COVID-19 Omnibus (Emergency Measures)
(Commercial Leases and Licences) Regulations 2020.
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may be made which confer jurisdiction on VCAT to hear and determine disputes about non-compliance
with a binding order, and to review the making, amendment or revocation of such a binding order.13
Part 3 – Transitional regulations – Disallowable by either House of Parliament – Part 4 – Repeal of the
Act
Section 13 provides for the making of transitional regulations. [13] The Act disapplies certain
requirements under the Subordinate Legislation Act 1994. A proposed statutory rule made under
section 7 does not require a certificate of consultation under section 6 or the preparation of a
regulatory impact statement under section 7 of the Subordinate Legislation Act 1994. [13] Regulations
made under section 13 may disallowed in whole or in part by either House of Parliament. [14] The Act
is automatically repealed on 30 April 2022. [15] Transitional regulations may continue in force after
the repeal of the Act until 30 October 2022. [16]

Comments under the PCA
Inappropriate delegation of legislative power – The making of regulations which modify existing
rights and obligations in relation to certain retail leases and non-retail commercial leases and
licences – Henry VIII clauses – (s.17(a)(vi), PCA)
Rights and freedoms – Modify existing rights and freedoms – Retrospectivity – Transitional
regulations – (s.17(a)(i), PCA)
The Committee notes that section 7 is a broad regulation making power. Regulations may be made
which affect existing rights and obligations of landlord and tenants, disapply various property statutes
and modify the application of the common law in relation to eligible leases. The Committee refers to
its previous comments in relation to the use of similar provisions otherwise described as Henry VII
clauses.14
Professor Pearce described a ‘Henry VIII’ clause as: - ‘the inclusion in an Act of power to amend
either that Act or other Acts by regulation.’15 There are differing views on the precise definition
or formulation of a Henry VIII clause.16 A Henry VIII clause has also been defined as ‘a clause of
an Act of Parliament which enables the Act to be expressly or impliedly amended by
subordinate legislation or Executive action.’17 Or alternately, ‘A Henry VIII clause is a provision
of an Act that enables the Act (or another Act) to be amended by subordinate legislation.’18
(Briefly, Henry VIII clauses are so named for historical reasons because of their use by the
monarch King Henry VIII in England during his reign from 1509 to 1547.19) [The High Court of

13
14

15

16
17
18

19

See Commercial Tenancy Relief Scheme Bill 2021, Statement of Compatibility, p. 2.
See Scrutiny of Acts and Regulations Committee, Alert Digest No 5 of 2020, COVID-19 Omnibus (Emergency Measures)
Act 2020, p. 18.
Ibid, footnote 24, Scrutiny of Legislation Committee, Legislative Assembly of Queensland, The use of Henry VIII clauses
in Queensland Legislation (1997), p. 7 [See p.7, fn 19, D.C Pearce, Delegated Legislation in Australia and New Zealand,
Butterworths, Sydney, 1977, p. 7.]
Ibid, footnote 25, Ibid at p. 17.
Ibid, footnote 26, Ibid at p. 56.
Ibid, footnote 27, Ibid at p. 21, See the Office of Parliamentary Counsel (Queensland): ‘It is objectionable to the
institution of Parliament because it allows a provision of a law made by Parliament to be amended by a law made by a
subordinate law-making authority, usually the Executive Government.’
Ibid, footnote 28, Ibid at p. 2, ‘1.9 “Henry VIII clauses” appear to be so named because that King is regarded popularly
as the impersonation of executive autocracy and because of its actual use by that monarch. [Fn 5, Report by the
Committee on Ministers’ Powers (the Donoughmore Committee), His Majesty’s Stationary Office, London, 1932, p.36.]
1.10 One of the first instances in which Parliament delegated power to legislate in general, and effectively unlimited
terms, was in an enactment concerning the Staple in 1385. The next three examples occurred during the reign of King
Henry VIII: the Statute of Sewers in 1531; the Statute of Proclamations in 1539 and the Statute of Wales in 1542-3…
Henry VIII’s Statute of Proclamations allowed the King to issue proclamations which had the force of an Act of
Parliament.’
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Australia20 has also considered the validity of a transitional regulation made under a Henry VIII
clause.] Henry VIII clauses may be regarded as having insufficient regard for the separation of
powers doctrine.21 The power of the Executive by means of subordinate legislation to override
the intention of Parliament as expressed in an Act may be a matter for Parliament’s
consideration. A provision in a Bill or an Act that permits subordinate legislation to amend an
Act may constitute an inappropriate delegation of power.
The Committee considers that section 7 may be characterised as a Henry VIII clause. The delegation of
powers in such a manner may engage the Committee’s terms of reference in section 17(a)(vi) of the
PCA. However, the Committee has considered Henry VIII clauses over the years and previously
accepted that in special limited circumstances such provisions may be justifiable.22 The Committee also
notes that regulations made under section 7 may have retrospective effect from 28 July 2021. [7(5)]
The Committee notes that section 13 provides the Governor in Council may make regulations which
contain provisions of a transitional nature including matters of an application or savings nature, arising
as a result of the repeal of various provisions.23 Transitional regulations are disallowable in whole or in
part by either House of Parliament and may continue in force after the repeal of the Act until
30 October 2022. [14,16] The Committee notes the broad power to make regulations and their
transitional nature. The Committee also refers to its previous comments in relation to Henry VIII
clauses.
Note the Second Reading Speech:The impact of COVID-19 has extended longer than was originally envisaged and it has become
apparent that the need for a formal framework for landlords and tenants to negotiate rent
relief agreements will be required until we emerge from the other side of this pandemic.
So the Government is proud to be acting decisively to back our small businesses as they emerge
from lockdown by reintroducing a Commercial Tenancy Relief Scheme. The reintroduction of
this important scheme will ease pressure on many businesses by providing rent relief for eligible
tenants. Recognising the importance of landlords, the Government will be providing additional
support to landlords that do the right thing by their eligible tenants.
This Bill will enable regulations to be made to reintroduce a Commercial Tenancy Relief Scheme.
I will be the responsible Minister for the Bill’s reforms. The scheme will apply retrospectively
from the date of announcement, and this temporary legislation will be repealed on 30 April
2022. As announced, the Commercial Tenancy Relief Scheme will operate from 28 July 2021 to
15 January 2022.

20

21

22

23
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Ibid, footnote 29, ADCO Constructions Pty Limited v Goudappel [2014] HCA 18 (The High Court unanimously upheld the
validity of a transitional regulation made under the Workers Compensation Act 1987 (NSW) extinguishing the
respondent’s entitlement to permanent impairment compensation.)
Ibid, footnote 30, Scrutiny of Legislation Committee, above fn 24 at p.7, ‘In theory there is to be a separation of powers
in the sense that the legislature has the power to make law, the judiciary the power to declare the (already made) law,
the Executive the power to carry out the (already made and, if necessary, declared) law. Neither the judiciary nor the
Executive makes the law of the land; the legislature does. Neither the legislature nor the Executive declares innocence
or guilt under the law of the land; the judiciary does. Neither the legislature nor the judiciary executes and maintains
the law of the land; the Executive does. In practice, however, the separation of powers doctrine as between the
legislature and the Executive breaks down to the extent that the Executive does engage in a kind of law-making’ [See fn
20, P.H. Lane, A Manual of Australian Constitutional Law, 5th ed., Butterworths, Sydney, 1991, p. 248]
Ibid., p. 18: ‘…for example, where the power to modify primary legislation is for a limited time to facilitate transitional
arrangements, or in necessitous circumstances to accommodate rapidly evolving technologies or developments where
frequent amendments to primary legislation may be considered to be impracticable.’
See section 13. This includes the repeal of Part 2 of the COVID-19 Omnibus (Emergency Measures) Act 2020 and the
expiry of the COVID-19 Omnibus (Emergency Measures)(Commercial Leases and Licences) Regulations 2020 and the
repeal of Part 2 of the this Act and the expiry or repeal of regulations made under that Part.
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The Committee notes the broad regulation making provisions engage section 17(a)(vi) of the terms
of reference. The Committee also notes that the COVID‐19 pandemic is an unprecedented challenge
for all Parliaments. Regulations made pursuant to section 7 are repealed on 30 April 2022.
Transitional regulations made pursuant to section 13 remain in force until 30 October 2022. The
Committee notes that these clauses have been used from time to time by various Parliaments to
respond to natural disasters and other unexpected situations. The Committee notes the specific
purpose of regulations which may be made to modify the application of Victorian law is to respond
to the COVID‐19 pandemic.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Judicial Proceedings Reports Amendment Bill 2021
Member
Portfolio

Hon Jaclyn Symes MP
Attorney-General

Introduction Date
Second Reading Date

3 August 2021
5 August 2021

Summary
The Bill amends the Judicial Proceedings Reports Act 1958. The Bill:

clarifies the operation of sunsetting provisions applying to deceased victims.



provides for victim privacy orders.

Note the Second Reading Speech:This Bill will not change the current prohibition on publishing details that are likely to identify
a victim of a sexual offence during their lifetime. This prohibition has been part of Victorian law
for many decades and is designed to encourage the reporting to police and prosecution of
sexual offences by protecting the privacy of victim-survivors unless a specified defence or
exception applies. There is broad support for these provisions to continue.
However, the Bill will address the current lack of clarity about deceased victims. The Judicial
Proceedings Reports Act 1958 (Act) does not currently specify when the publication prohibition
ends, and there are differing views on whether the prohibition applies after a victim’s death.
The Bill will end the automatic publication prohibition upon a victim’s death, allowing their
identifying details to be published without restriction…
However, the Government also recognises that for some victims of sexual offending and their
families, ongoing privacy is important, whether for personal, cultural or religious reasons. The
proposed new victim privacy order scheme reflects this by allowing family or close friends of a
deceased victim of sexual offending to apply for a court order restricting or prohibiting the
publication of identifying details of that victim as a victim of sexual offending. Courts will be
able to make a victim privacy order in exceptional cases only, where the need for such
protection outweighs the public interest in publication.
Part 2 – Ending publication prohibition after death
It inserts new subsection (1BAB) into section 4. [4] It provides that the offence (the publication
prohibition) does not apply to the publication of any matter that contains any particulars likely to lead
to the identification of a victim of an alleged sexual offence or a sexual offence after the victim is
deceased. Note the Explanatory memorandum:- ‘This will allow any person (including family and
friends of the deceased victim and the media) to publish details likely to lead to the identification of a
person as a victim of a sexual offence or alleged sexual offence immediately after the victim has died,
subject to other laws that may restrict publication, including any victim privacy order.’
Part 3 – Victim Privacy Orders
It inserts new Part 3 (new sections 4C to 4S) which provide for victim privacy orders. A person with
sufficient interest may apply to the Magistrates’ Court, the County Court or the Supreme Court for a
victim privacy order in respect of a deceased affected person who was the victim of a sexual offence.
The application must set out the reasons the applicant believe it is necessary to prohibit or restrict the
publication of any matter that contains any particulars likely to lead to the identification of the affected
person as a victim of a sexual offence. The applicant must set out why the publication would cause
distress. The court may make an order prohibiting or restricting the publication of material. (See new
section 4F) [8] (Interim privacy orders may be made as a matter of urgency.) The duration of victim
12
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privacy orders must not exceed 5 years. It is an offence to knowingly contravene a victim privacy order.
(See new section 4Q).24 [8] Note the Second Reading Speech:A ‘person with a sufficient interest’, such as a family member or a close friend of the victim,
may apply for a victim privacy order after the victim’s death. Such applications can be made in
the Supreme, County or Magistrates’ Courts. To promote victim autonomy as far as possible,
the court will be required to consider any known views of the victim expressed during their
lifetime.
The court will need to be satisfied that a victim privacy order is necessary to restrict or prohibit
publication of details likely to identify a person as a victim of sexual offending to avoid undue
distress to the ‘person with a sufficient interest’. The court will also need to be satisfied that
the particular circumstances of the case make it necessary to displace the relevant public
interests – such as open justice, freedom of communication and disclosure of information. This
is a high threshold to ensure that these important public interests are only displaced in
exceptional circumstances. Importantly, the Bill makes clear that the court must not consider
the views of the offender or the alleged offender in this process, even if they are a family
member or have a sufficient interest otherwise.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

24

See new section 4Q. The penalty in the case of a natural person, imprisonment for 4 months or 20 penalty units or both.
The penalty in the case of a body corporate is 50 penalty units.
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Members of Parliament (Standards) Amendment Bill 2021
Member
Dr Catherine Cumming MP
Private Member’s Bill

Introduction Date
Second Reading Date

3 August 2021
4 August 2021

Summary
The Bill amends the Members of Parliament (Standards) Act 1978 to:

prevent Members of Parliament from employing family members and other persons in certain
positions;



require Members of Parliament to reimburse the State for the costs of any such employment.

It inserts new a definition of family and specified person. [3] Note the Explanatory memorandum:‘This is intended to align with definitions used in the Members of Parliament (Staff) Act 1984 of the
Commonwealth and in equivalent legislation in the Australian Capital Territory and the United
Kingdom.’
It inserts new section 7A(1) to prevent a Member from employing or nominating for employment a
family member or specified person as an electorate officer, Parliamentary adviser or in any other
position that is funded by the State. Provision is made for transitional arrangements until 26 November
2022.25 If there is wilful contravention of the provision the Member must reimburse the State for all
related employments costs. [5]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

25
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Note the Explanatory memorandum:- ‘Section 7A(2) provides for transitional arrangements such that family members
and specified persons employed in those positions can remain employed until 26 November 2022 without a
contravention of subsection (1).’
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Social Services Regulation Bill 2021
Member
Portfolio

Hon Luke Donnellan MP
Child Protection
Disability, Ageing and Carers

Introduction Date
Second Reading Date

3 August 2021
4 August 2021

Summary
The Bill creates a new regulatory framework to support the safe delivery of social services.
The purposes of the Bill are to:

establish the Social Services Regulator (Regulator);



specify the object, functions and powers of the Regulator;



provide for the registration of social service providers;



require registered social service providers to comply with the Social Services Standards;



establish the worker and carer exclusion scheme;



enable the Regulator and authorised officers to ensure compliance with the Act;



provide for the collection, use and disclosure of information for the purposes of the Act; and



make consequential amendments to the Children, Youth and Families Act 2005, the Disability
Act 2006, the Supported Residential Services (Private Proprietors Act 2020) and other Acts.

Part 1 – Part 2 – The Regulator
The commencement provision states that the Act comes into operation on a day or days to be
proclaimed. If a provision of the Act does not come into operation before 31 December 2023, it comes
into operation on that day. [2] In relation to the delayed commencement provision the Committee
notes the Second Reading Speech:To support change management, a phased approach is proposed to enable in-scope service
providers to transition to the new regulatory framework ahead of its commencement. The
requirement to comply with the Standards is expected to commence from 1 July 2023. This will
provide an appropriate lead time to support service providers to undertake any operational and
procedural changes to prepare for the new arrangements. Extensive consultation with the
sector is proposed in the lead-up to the Standards being gazetted, as well as during
implementation to ensure appropriate compliance codes and regulator guidance is in place to
support compliance with the Standards upon commencement of the scheme.
The Regulator is appointed for a period not exceeding 5 years by the Governor in Council. [4,5] ‘Child
Safe Standards’ and ‘Sector regulator’ have the same meaning as in the Child Wellbeing and Safety Act
2005. [3] Social Services Standards (the Standards) mean the Social Services Standards set out in
Subdivision 1 of Division 1 of Part 4. The Worker and carer exclusion scheme (WCES) means the scheme
set out in Part 5. [3] The object of the Regulator is to monitor and enforce compliance with the Act and
regulations relating to the safe delivery of social services and the protection of rights of service users
to minimise risks of avoidable harm caused by abuse or neglect in connection with the delivery of social
services. [7] Guiding principles and functions and powers are set out. [8,13] Guidelines and compliance
codes may be issued. [13] The Regulator is an integrated sector regulator for the purposes of
monitoring and enforcing Child Safe Standards. [14] It contains a standard delegation provision. [15]
The Regulator may issue Guidelines which are published on its internet site. [18] An annual report is
tabled in Parliament. [19]
15
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Part 3 – Registration of social service providers – Part 4 – Standards and notifications
Application may be made for registration as a social service provider. (Decisions reviewable in VCAT
are listed in new section 290.) [21] Provisional registration may be granted for no longer than 88 days
and may impose conditions. [25] Application may be made for cancellation or suspension of
registration. [33] A Register must be kept in respect of each registered social service provider. The
Regulator may decide not to publish certain information in prescribed circumstances. [36,37] The
Standards are set out in Division 1 of Part 4. [39‐44] It sets out the compliance requirements of
providers (‘as far as is reasonably practicable’) in relation to the Standards.26 [45] An aggravated
contravention of duty to comply with the Standards (without lawful excuse, intentionally or recklessly)
may attract a penalty of 1200 penalty units in the case of an individual or five years imprisonment or
6000 penalty units in the case of a body corporate. [46] Notification requirements by social service
providers of various matters (staffing changes, notifiable incidents etc) to the Regulator are set
out. [47,48]
Part 5 – Worker and carer exclusion scheme (WCES)
Part 5 establishes a WCES. Note the Explanatory memorandum:- ‘This Part establishes a …WCES to
enable certain workers to be excluded from performing certain high risk roles for or on behalf of certain
service providers where a worker’s conduct shows they pose an unjustifiable risk of harm to service
users.’ It sets out the conduct that may lead to exclusion. This includes serious harm or conduct that a
reasonable person would consider likely to cause serious harm to any WCES service user. [52]
The Regulator may undertake a preliminary assessment or report the matter to the police. [53‐55]
Matter relating to the conduct of a WCES worker can be investigated with by an authorised
officer or an independent investigator (section 59) or referred to a Panel for determination and
report. [56,65] There may be a concurrent police investigation or another regulatory entity. [61,62]
It provides for the appointment of Panel candidates by the Governor in Council. [67] The Regulator
may issue an interim exclusion to a WCES worker or carer. [70] It sets out how a Panel may conduct
hearings. [75] It provides for Panel determinations. Application for review of determinations may be
made to VCAT. [79,80] The Regulator must maintain a WCES database of exclusion decisions. Note the
Explanatory memorandum:- ‘This is a private database that only the Regulator will access to check the
database on behalf of service users.’ [83] A WCES service provider must ask for database check for
proposed WCES workers or carers. [84] New Division 9 contains various offences in relation to WCES
workers or carer’s working whilst under investigation. [89‐91] Notices to produce for information
gathering purposes or notices to attend before the Panel may be given. [94‐97] The Regulator may
disclose information to the Panel or an authorised officer or an independent investigator. [102]
Part 6 – Investigation and monitoring
Authorised officers may be appointed by the Regulator if the Regulator is satisfied the person is
suitably qualified or trained. [103] The Regulator may issue directions to authorised officers. [104]
Authorised officers must carry identity cards issued by the Regulator. Complaints may be made to the
Regulator about authorised officers. [105,106,107] Division 2 sets out the power to request
information and documents which the Regulator, authorised officer or independent investigator
reasonably believe is necessary for the purpose of monitoring compliance with the Act or
regulations. [108]
Division 3 sets out powers of entry of authorised officers. (See PCA comments) [115] It sets out the
general powers of authorised offices after entry in relation to inspection and seizure of
documents. [119] Legal professional privilege and client legal privilege is not affected. [123] It provides

26
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See clause 297. The penalty for contravention of this civil penalty provision is set out in the table in clause 297(2).
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for protection against self-incrimination.27 [124] Receipts must be provided for seized things. [127]
Division 6 sets out registration offences. [135]
Part 7 – Enforcement – Part 8 – Information sharing between agencies – Collection, use and disclosure
of information
Improvement notices may be served on a registered social service provider to remedy a contravention
of the Standards or condition of registration. Prohibition notices may also be issued. [137‐143] Verbal
directions may be given and an authorised prohibition notice must be given as soon as
practicable. [145] It sets various offences for non-compliance with a notice or direction. [148]
Infringement notices may be issued for an infringement offence within the meaning of Infringements
Act 2006. Penalties are prescribed. [151] The Regulator may accept enforceable undertakings given by
a registered social service provider. Such an undertaking must be recorded in the Register. Application
may be made to the Magistrate’s Court by the Regulator for enforcement of an
undertaking. [152,153,155,158] Public warning notices may be issued. Ten days notice must be given
to the social service provider. [160,161] An adverse publicity order requires an offender to take any
specified action that the Magistrates’ court considers reasonably necessary in respect of specified
matters. [163] It also provides for the issue of suspension of intake notices. [167] Note the Explanatory
memorandum:The intention of enabling adverse publicity orders to be made is to provide a further protective
measure by which a non-compliant organisation is required by court order to publicise its own
non-compliance. The purpose of the adverse publicity order will be to increase awareness and
assist the public to make more informed choices about which organisations members of the
public choose to engage. Such an order would also offer specific and general deterrence
benefits.
Division 7 provides for variation, suspension or revocation of registration by the Regulator if the
Regulator reasonably believes the registered social service provided has contravened
or is in contravention of conditions of registration, the Standards or a provision of the Act or
regulations. [169,170,172] The Regulator may appoint an administrator.28
Part 8 provides generally for the collection, use and disclosure of confidential information between
agencies. [192] Confidentiality notices may be issued by the Regulator or Panel if the Regulator or
Panel considers on reasonable grounds that the disclosure of that restricted matter would be likely to
prejudice an investigation. The Supreme Court may extend the expiry period of the confidentiality
notice. The Victorian Inspectorate must be provided with a copy of a confidentiality notice. [201‐203]
It provides protection for a person who use or discloses information to the Regulator, authorised
officer, an independent investigator or a member of a Panel in good faith.29 [206] It is an offence for a

27

28

29

Note the Explanatory memorandum:- ‘An individual may refuse or fail to provide information that the individual is
required to do by or under this Act if giving the information would tend to incriminate the person.’
Note the Explanatory memorandum:- ‘Clause 186… This provision means that the relevant provisions of the Bill
providing for the appointment of an administrator have effect rather than the relevant provisions of the Corporations
Act or other relevant Victorian laws for the displacement of other laws in relation to the appointment of an
administrator.’
Note the Explanatory memorandum:- ‘Clause 206 provides protection to a person who uses or disclosures information
to the Regulator, authorised officer, a member of a Panel or an independent investigator under Part 8 in good faith and
with reasonable care, Such disclosures will not constitute unprofessional conduct or a breach of professional ethics,
and do not make the person subject to liability, including contravention of clause 207(2).
Subclause (2) provides that without limiting subclause (1), when a matter is disclosed to the Regulator under clause 195
or 197 in good faith, this is an occasion of absolute privilege for the purposes of section 27 of the Defamation Act 2005.
This would be a defence to any claim that disclosure to the Regulator under clause 195 or 197 in good faith is publication
of defamatory matters.
Under subclause (3), if there is an inconsistency between this clause and the Public Interest Disclosures Act 2012, that
Act prevails to the extent of that inconsistency.’
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person to use or disclose protected information disclosed to the Regulator except in accordance Part
8. [211]
Part 9 – Supported residential services
Part 9 makes provision for those in supported residential services. A ‘person nominated’ means the
person nominated by the resident to receive information relating to the resident’s accommodation
and personal support received at the supported residential service. [216] Note the Explanatory
memorandum:- ‘The person is not a substitute decision maker but can assist the resident to the extent
that the resident wishes. The person is additional to any guardian or administrator the resident may
have.’ Division 3 makes provision for the management of money of residents [218‐223] and the
termination of residential agreements. [230] Division 5 provides for particular notifications a provider
must make to the Regulator in respect of health care and personal support requirements. [233]
Division 6 makes provision for prohibited transactions.30 Moneys must be held in a trust account. [246]
Notices to vacate must be given in a specified form. The resident may appeal the notice to vacate to
VCAT. [258‐271] VCAT may issue a warrant to remove a resident if a person has obtained an order to
vacate. [280]
Part 10 – General provisions – VCAT review – Part 11 – Transitional and savings provisions – Part 12 –
consequential amendments
A registered social service provider may apply for internal review by the Regulator of specified matters
including a decision to issue an improvement notice by an authorised officer etc. [286] Decisions under
the Act or regulations which are reviewable by VCAT are set out in a table (items 1 to 24). [290]
Compliance codes may be issued by the Regulator. [309,310] It contains standard general regulation
making powers. [316] Part 11 contains transitional and savings provisions. [317,348] Part 12 makes
consequential amendments to a number of Acts. [349‐388]

Comments under the PCA
Rights and freedoms – Powers to enter premises – Entry without warrant — (Section 17(a)(i), PCA)
Division 3 sets out powers of entry of authorised officers. Clause 112 provides for entry to registered
social services premises to monitor compliance.31 [112] It provides for complaints to the Regulator

30

31
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The definition of ‘prohibited transaction’ can be found in clause 215:
215 Meaning of prohibited transaction
(1) A prohibited transaction means any of the following—
(a) a gift from a resident, other than a gift the value of which is less than the prescribed amount;
(b) a transfer, by way of sale or exchange, of real or personal property from a resident for less than market value;
(c) a sale of real or personal property to a resident for more than market value;
(d) subject to subsection (2), a transaction with a resident, other than a transaction referred to in paragraphs (a) to
(c), the value of which exceeds the prescribed amount that is not evidenced in a written agreement signed by
the parties;
(e) subject to subsection (2), a transaction with a resident, other than a transaction referred to in paragraphs (a) to
(c), the value of which exceeds the prescribed amount in relation to which the resident or the resident's
administrator has not obtained independent financial or legal advice.
(2) A transaction referred to in subsection (1)(d) or (e) is not a prohibited transaction if—
(a) the transaction relates only to the provision of accommodation or personal support to a resident of a supported
residential service in accordance with this Act; or
(b) the resident gains a benefit or advantage (financial or otherwise), or does not suffer a financial detriment, from
the transaction and the provider or close associate of the provider does not gain a benefit or advantage
(financial or otherwise) from the transaction.
See clause 112:
112 Power to enter premises of registered social service providers—monitoring compliance
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about the exercise of a power by an authorised officer or independent investigator.32 [107] It sets out
the power to enter residential premises with consent.33 [113] It sets out the power to enter premises
of unregistered providers and WCES workers and carers with consent.34 [114] Application may be
made to a magistrate for a search warrant. [115]

32

33

34

(1) For the purposes of monitoring compliance with a provision of this Act or investigating a possible contravention of
this Act, an authorised officer may enter any premises (other than residential premises) without a warrant if the
authorised officer reasonably believes that the premises is owned or occupied by a registered social service
provider.
(2) The power of entry under subsection (1) may be exercised—
(a) at any time that the registered social service provider is providing a social service; or
(b) at any time, if the authorised officer believes on reasonable grounds that the entry is necessary to eliminate or
reduce an imminent risk of harm to a service user.
Note the Explanatory memorandum:-‘The complaint may be in writing or in a form approved by the Regulator. The
Regulator is required to investigate the complaint and provides a written response to the complainant on the findings
of the investigation. In In practice, this allows for social service providers, service users, WCES workers and carers, the
public etc. to make a complaints about the exercise of a power by an authorised officer or independent investigator.
The Regulator will be required to investigate and provide a written response to ensure that appropriate transparency
and accountability in relation to the exercise of powers by authorised officers and independent investigators are in
place.’
See clause 113:
113 Power to enter residential premises with consent
(1) Subject to subsection (2), for the purposes of monitoring compliance with a provision of this Act or investigating a
possible contravention of a provision of this Act, an authorised officer or independent investigator may enter any
residential premises owned or occupied by a registered social service provider with the consent of the occupier.
(2) An authorised officer or independent investigator must not under subsection (1) enter a bedroom in the residential
premises without the consent of the resident of the bedroom.
(3) Before attempting to enter a residential premises or a bedroom in a residential premises, an authorised officer or
independent investigator must notify the occupier of the resident (as the case may be) of—
(a) the purpose of the entry; and
(b) the occupier's or resident's right to refuse entry to the authorised officer or independent investigator or to the
exercise of any powers after entry.
(4) An authorised officer or independent investigator, in seeking to obtain the occupier's or resident's consent to the
entry and inspection, may—
(a) enter land around the premises to the extent that it is reasonable to do so for the purpose of contacting the
occupier or resident; or
(b) enter a part of the premises which the authorised officer or independent investigator considers can be entered
by a member of the public for the purpose of contacting the occupier or resident.
(5) Consent to the entry and inspection of the residential premises or bedroom may be—
(a) given by the resident's guardian or parent if the resident of the bedroom is unable to give consent; and
(b) limited to entry at a particular time;
(c) withdrawn by the occupier, resident or resident's parent or guardian at any time.
(6) If consent is withdrawn under subsection (5)(c), the authorised officer or independent investigator must
immediately leave the residential premises or bedroom.
See clause 114:
114 Power to enter premises of unregistered providers and WCES workers and carers with consent
(1) For the purposes of an investigation under this Act or the regulations, including ascertaining whether the occupier
is required to comply with this Act or the regulations, an authorised officer or independent investigator may enter
any premises if—
(a) the authorised officer or independent investigator believes on reasonable grounds that the occupier of the
premises is operating a social service; and
(b) the occupier of the premises consents to the entry and inspection; and
(c) in the case of a bedroom in a residential premises, the resident of the bedroom consents to the entry and
inspection.
(2) Subsection (1) does not apply in respect of premises occupied by a registered social service provider.
(3) An authorised officer or independent investigator, in seeking to obtain the occupier's or resident's consent to the
entry and inspection, may—
(a) enter land around the premises to the extent that it is reasonable to do so for the purpose of contacting the
occupier or resident; or
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The Committee notes the purpose of the provisions to monitor and ensure compliance with the
legislation. The Committee notes the Statement of Compatibility:The Bill provides a range of powers which enable authorised officers to enter and inspect
premises and seize documents and items. Authorised officers and independent investigators
may enter:
•

premises of unregistered providers and residential premises, with the consent of the
occupier or resident (clauses 114 and 113);

•

any premises, pursuant to a warrant issued by a magistrate (clause 115); or

•

any premises, without a warrant for the purpose of monitoring compliance with the Bill or
investigating a possible contravention of the Bill (premises other than residential premises)
(clause 112(1)-(2)).

Depending on how entry was authorised, authorised officers and independent investigators will
have different powers upon entry to a premises. Broadly, they include powers to search, inspect
or examine documents, make enquiries, take photographs or make recordings, copy or take an
extract from documents, use and operate materials at the premises or place, secure electronic
equipment, request information from persons, and seize documents or things in certain
circumstances (clauses 119-618).
Right to privacy
These powers significantly interfere with the right to privacy, as authorised officers and
independent investigators may inspect both workplaces and, in limited circumstances,
residences and accommodation. The provisions provide various safeguards to the exercise of
such powers to ensure they are not exercised arbitrarily or unlawfully. For example, authorised
officers or independent investigator may only exercise powers of entry if the authorised officer
or independent investigator believes on reasonable grounds that the entry is necessary to
eliminate or reduce an imminent risk of harm to a service user (unless otherwise provided for
under a warrant or by consent) (clauses 114, 112(2) and 115(4)(e)). Authorised officers and
independent investigators may, with the occupier's consent, enter residential premises, and
with prior notice to and the consent of an occupier or resident, enter bedrooms in residential
premises (clauses 112-114).
Further, the power of authorised officers and independent investigators to require information
will be limited by the purposes of the legislation and the specific purposes of their entry, search
and seizure functions. Searches done pursuant to a warrant further limit the circumstances in
which such a search will occur, as warrants will only be given by the court where appropriate.
Taking into account the above safeguards and the important purpose served by the provisions,
I consider that to the extent that the powers authorise interference with privacy rights, that
interference will be lawful and non-arbitrary. To the extent that it is relevant, I also consider
that any limit on the right to privacy would be reasonable and justifiable in accordance with
s 7(2) of the Charter.
The Committee is of the view the provisions are appropriate.

(b) enter a part of the premises which the authorised officer or independent investigator considers can be entered
by a member of the public for the purpose of contacting the occupier or resident.
(4) Consent to the entry and inspection of the premises or bedroom may be—
(a) in the case of a bedroom, given by the resident's parent or guardian if the resident of the bedroom is unable to
give consent; and
(b) limited to entry at a particular time; and
(c) withdrawn by the occupier, resident or resident's parent or guardian at any time.
(5) If consent is withdrawn under subsection (4)(c), the authorised officer must immediately leave the premises or
bedroom.
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Report on Subordinate Legislation
SR No 13 – Sale of Land (Exemption) Regulations 2020
SR No 25 – Education and Training Reform Amendment Regulations 2021
The Committee received correspondence from the Minister in relation to the above subordinate
legislation.
The Committee thanks the Minister for the attached information.
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Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
Minister for Ports and Freight
Minister for Fishing and Boating

1 Spring Street
Melbourne Victoria 3000 Australia
GPO Box 4356
Melbourne Victoria 3001
Telephone: +61 3 8392 8020
DX: 210292

Our ref: 21075103

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Scrutiny of Acts and Regulations Committee
Email: mark.gepp@parliament.vic.gov.au
Dear Mr Gepp
SALE OF LAND (EXEMPTION) REGULATIONS 2020
Thank you for your letter of 7 May 2020 addressed to the former Minister for Consumer
Affairs, Gaming and Liquor Regulation, the Hon. Marlene Kairouz, regarding the Sale of Land
(Exemption) Regulations 2020 (the Regulations). I apologise for the lengthy delay in
responding. This has been a complex matter.
You sought to clarify the basis for the exemption certificate issued under section 8(1)(c) of
the Subordinate Legislation Act 1994 (the SLA) for the Regulations.
In particular, you requested clarification about the basis on which the former Minister formed
the view that the prescribed requirements for rent-to-buy arrangements in the Regulations
are of a fundamentally declaratory or machinery nature.
I can advise that upon reviewing the Regulations, I consider that the exemption under section
8(1)(c) of the SLA does not apply to either the prescribed requirements for rent-to-buy
arrangements (regulation 5) or the prescribed threshold for terms contracts (regulation 6).
However, I consider that the Regulations are exempt under section 8(1)(a) of the SLA, as
they do not impose a significant economic or social burden on a sector of the public.
I attach a copy of a new exemption certificate I have issued under section 8(1)(a) of the SLA
in relation to the Regulations. I have asked my department to table the exemption certificate
in Parliament as soon as possible.

Once again, I apologise for the lengthy delay in responding and I trust that this information is
of assistance.
Yours sincerely

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
/

/

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
Minister for Ports and Freight
Minister for Fishing and Boating

1 Spring Street
Melbourne Victoria 3000 Australia
GPO Box 4356
Melbourne Victoria 3001
Telephone: +61 3 8392 8020
DX: 210292

Subordinate Legislation Act 1994
EXEMPTION CERTIFICATE
(Section 8)
Sale of Land (Exemption) Regulations 2020
I, Melissa Horne, Minister for Consumer Affairs, Gaming and Liquor Regulation, and Minister
responsible for administering the Sale of Land Act 1962 (the Principal Act), certify under
section 8(1)(a) of the Subordinate Legislation Act 1994 that, in my opinion, the proposed
statutory rule does not impose a significant economic or social burden on a sector of the
public.
The reasons for forming this opinion are that the proposed statutory rule is estimated to have
an annual regulatory burden of between approximately $750,000 and $1,500,000 per year
over the next ten years, well under the $2 million per year threshold that would indicate a
Regulatory Impact Statement is required. Further, in consultation with Better Regulation
Victoria, it was determined that to the extent that the statutory rule imposes a regulatory
burden on individual vendors, buyers, lawyers and brokers with regard to the prescribed
requirements for rent-to-buy arrangements and the prescribed amount for terms contracts,
this burden is not a significant economic or social burden.
Accordingly, a Regulatory Impact Statement is not required for these Regulations.

Dated: 5/8/2021

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation

24 June 2021
The Hon. James Merlino
Minister for Education
Level 3
1 Treasury Place
East Melbourne VIC 3002
By email:

james.merlino@parliament.vic.gov.au

Attention:

ilsa.colson@minstaff.vic.gov.au

Dear Minister
SR No. 25/2021 – Education and Training Reform Amendment Regulations 2021
The Regulation Review Subcommittee (the Subcommittee) considered SR No. 25/2021 – Education
and Training Reform Amendment Regulations 2021 (the Amendment Regulations) at a meeting on 21
June 2021. The Regulations have been approved by the Subcommittee.
‘Fit and proper person’ requirement
Regulation 15 of the Amendment Regulations inserted new Schedule 4A into the Education and
Training Reform Regulations 2017 (the Principal Regulations), including new clause 7(2), which states
that ‘In a non-Government school boarding premises, every responsible person must be a fit and
proper person’. New clause 7(5)(b) provides that a ‘fit and proper person’ is, among other things, a
responsible person who ‘has not been found guilty of an offence which is, or which would if committed
in Victoria be, an indictable offence’. This aspect has not been addressed in the Human Rights
Certificate to the Amendment Regulations.
Regulation 13 of the Amendment Regulations inserted new Part 5A of the Regulations , including new
Regulation 71B, which gives the Victorian Registration and Qualifications Authority (the Authority) the
ability to exempt a person from the requirement in clause 7(5)(b) or (f) of Schedule 4A if the Authority
is of the opinion that it would not be appropriate to exclude that person from being involved in the
conduct of the school boarding premises.
Human rights issue

Charter section 8 provides: ‘Every person is equal before the law and is entitled to the equal
protection of the law without discrimination and has the right to equal and effective protection
against discrimination.’ ‘Discrimination’ means ‘means discrimination (within the meaning of the
Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act’.
The Subcommittee is of the view that regulations 13 and 15 may limit Charter section 8(3) in two
ways.

First, discriminating on the basis of a criminal record (especially a non-serious criminal record),
which may indirectly discriminate on the basis of protected Charter attributes. As stated in the
Statement of Compatibility for the Spent Convictions Bill 2020:
A criminal record can also compound existing challenges and result in entrenchment of
poverty and disadvantage. These issues also disproportionately impact some groups, in
particular Aboriginal people, women and other cohorts such as people with an intellectual
disability or who experience homelessness, which represents a further, albeit indirect,
limitation on a person’s right to equality and non-discrimination on the basis of
Aboriginality, gender and disability (section 8).
Second, on or before 1 December 2021, the list of protected attributes will expand to include ‘a
spent conviction’ under the Spent Convictions Act 2021. The Spent Convictions Act 2021 is
ambiguous about whether agencies required by statute to consider past convictions are permitted
to consider spent convictions or not.

Compatibility with human rights
To the extent that there is a limitation on Charter section 8(3), the Subcommittee questions
whether regulations 13 and 15 are reasonable limitations. While the presumptive ban on
involvement in the management in the provision of school boarding premises is very broad, the
Subcommittee does however note that exemptions are available.
Request for information
The Subcommittee requests information as to whether clause 7(5)(b) of new Schedule 4A applies
to spent convictions, Further, the Subcommittee requests information as to whether there are
less restrictive alternatives reasonably available to ensure the probity of the management of the
provision of non-government school boarding services, including, for example, limiting the
presumptive ban to offences in the last 10 years and/or to offences involving fraud, dishonesty,
drug trafficking or violence.
The Subcommittee would appreciate your response by no later than 22 July 2021.
Please contact Ms Lauren Cook, the Subcommittee’s senior research officer, in the first instance if you
require any further information.

Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

COR 2180356
Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
sarc@parliament.vic.gov.au

Dear Mr Gepp
Thank you for your correspondence of 24 June 2021 confirming that the Education and Training Reform
Amendment Regulations 2021 (SR No. 25/2021) (Amendment Regulations) have been approved by the
subcommittee.
The subcommittee has requested information as to:
•

whether clause 7(5)(b) of Schedule 4A to the Education and Training Reform Regulations 2017
(the Principal Regulations), as amended by the Amendment Regulations, applies to spent
convictions, thereby potentially limiting the right to equality before the law in section 8 of the
Charter of Human Rights and Responsibilities Act 2006 (the Charter); and

•

whether less restrictive alternatives are reasonably available to ensure the probity of the
management of the provision of non-government school boarding services.

Regulations 13 and 15 of the Amendment Regulations
Regulation 13 inserts Part 5A into the Principal Regulations.
Under regulation 71A, the prescribed minimum standards for the registration of school boarding
premises are set out in Schedule 4A to the Principal Regulations (as inserted by regulation 15 of the
Amendment Regulations). Where possible, these minimum standards have been drafted to align with
the prescribed minimum standards for school registration found in Schedule 4 to the Principal
Regulations.
The principal purpose of aligning the school and school boarding premises registration schemes is to
reduce regulatory burden on persons who provide both of those services. For example, the Department
of Education and Training advises me that, currently, all registered school boarding premises are part of
a registered school 1 and many of the actions needed to comply with the minimum standards for school

Under section 6.1.44 of the Education and Training Reform Act 2006, existing school boarding premises are
deemed to be registered school boarding premises.

1

Your details will be dealt with in accordance with the Public Records Act 1973 and the Privacy and Data Protection Act 2014. Should you have any
queries or wish to gain access to your personal information held by this department please contact our Privacy Officer at the above address.

registration would also lead to compliance with the equivalent minimum standards for registration of a
school boarding premises.
The purpose of clause 7 of Schedule 4A is to ensure that providers of school boarding services at school
boarding premises structure their governance arrangements to ensure, among other things:
•

the quality of the school boarding services the provider offers;

•

the effective development of the strategic direction of the school boarding premises;

•

the effective and sustainable management of the finances and property of the provider; and

•

the provider fulfils its legal obligations, including in relation to the wellbeing and safety of
children. 2

More specifically, the requirement in clause 7(2) of Schedule 4A that every responsible person in a nongovernment school boarding premises be a fit and proper person ensures that persons involved in the
governance of the provider of school boarding services at those premises have the appropriate skills,
experience, knowledge and character to ensure proper and effective governance. 3
As the subcommittee noted, clause 7(5)(b) of Schedule 4A provides that a “fit and proper person” must
be a person who “has not been found guilty of an offence which is, or which would if committed in
Victoria be, an indictable offence”.
As the subcommittee also noted, regulation 71B(1) of the Principal Regulations, as inserted by the
Amendment Regulations, provides that the Victorian Registration and Qualifications Authority (VRQA)
may exempt a person from the requirement in clause 7(5)(b) if it is of the opinion that it would not be
appropriate to exclude that person from being involved in the conduct of the school boarding premises.
Importantly, in considering whether to grant such an exemption, the VRQA is required to have regard
to:

2

•

the nature and gravity of the particular offence or misconduct, and its relevance to conducting
a school boarding premises;

•

the period of time since the person committed the offence or engaged in the misconduct;

•

the punishment imposed for the offence or misconduct;

•

whether or not the offence has been decriminalised or the standards of conduct have materially
changed since the person engaged in the conduct that constituted the offence or misconduct;

See, for example, the obligations a responsible person may have in relation to the conduct of the school
boarding premises, including in relation to the governance of the provider of the school boarding services, under
the Child Safe Standards made pursuant to the Child Wellbeing and Safety Act 2005 and Ministerial Order – Child
Safe Standards – Managing the Risk of Child Abuse in Schools - Ministerial Order No. 870.
3
Clause 7(5)(a) provides that a “fit and proper person means a responsible person who is able to carry out the
person’s responsibilities in relation to the conduct of a registered school boarding premises in compliance with
the laws of Victoria, the Commonwealth, another State or a Territory relating to the provision of school boarding
services”.

•

the person's behaviour since the person committed the offence or engaged in the misconduct;

•

any information given by the person to the VRQA concerning the person's conduct in relation
to the registration of the school boarding premises;

•

any other matter that the VRQA considers relevant.

Right to equality before the law not limited
The subcommittee has queried whether the amendments to the Principal Regulations may limit a
person’s right to equal protection of the law without discrimination under section 8(3) of the Charter
on the basis that:
•

a criminal record (particularly a “non-serious criminal record”) may indirectly discriminate
against a person on the basis of one or more “protected Charter attributes” (including race,
gender identity and disability);

•

the Spent Convictions Act 2021 (the SC Act) will, on commencement, amend the Equal
Opportunity Act 2010 (the EO Act) to expand the list of protected attributes to include spent
convictions.

Sections 8(2) and 8(3) of the Charter provide that every person:
•

has the right to enjoy his or her human rights without discrimination; and

•

is equal before the law and is entitled to equal protection of the law without discrimination and
has the right to equal and effective protection against discrimination.

The Charter adopts the same meaning of “discrimination” as the EO Act.
Indirect discrimination on the basis of an existing protected attribute
In my view, the Amendment Regulations do not indirectly discriminate against any person on the basis
of an existing protected attribute. It is reasonable to expect all persons in positions of responsibility in
relation to the administration and provision of school boarding services to be fit and proper, 4
particularly where the aim is to protect:
•

the wellbeing and safety of children in a school boarding premises; 5 and

•

the interests of families as consumers of those services.

See section 9(1)(b) of the EO Act, which requires a requirement that has, or is likely to have, the effect of
disadvantaging persons with an attribute to be unreasonable for indirect discrimination to occur.
5
See in particular:
• the Statement of Compatibility for the Education and Training Reform Amendment (Regulation of Student
Accommodation) Bill 2020;
• recommendation 13.3 of the Royal Commission into Institutional Responses to Child Sexual Abuse, and the
findings of the Royal Commission in support of Recommendation 13.
4

The consideration of whether a person has been convicted of an indictable offence is reasonable,
particularly where the offence relates to:
•

the wellbeing and safety of children;

•

dishonesty;

•

violence; and

•

drugs.

Further, the availability of the exemption under regulation 71B(1) and the requirement for the VRQA to
have regard to the matters set out in regulation 71B(2) when considering whether to grant the
exemption:
•

reduces the risk that the requirement in clause 7(5)(b) has, or is likely to have, the effect of
disadvantaging persons with a protected attribute; 6 and

•

increases the reasonableness of the requirement. 7

Direct discrimination on the basis of spent convictions (when it becomes a protected attribute)
In my view, the rights relating to equality before the law in section 8 of the Charter will not be limited
on the commencement of the SC Act. For the purposes of determining whether a person is fit and proper
under clause 7(2) of Schedule 4A to the Principal Regulations, section 20 of the SC Act will have the
effect of, among other things:
•

permitting a person to refuse to disclose to the VRQA a spent conviction, which includes a
finding of guilt; and

•

prohibiting the VRQA from requesting a person disclose to the VRQA a spent conviction. 8

Further, the definition of “conviction” in section 5 of the SC Act includes a “finding of guilt by a court”
for either a summary or indictable offence. Section 6 provides that the SC Act applies to both past and
future convictions from the day on which the Act comes into operation. This means that the SC Act
would apply to past findings of guilt for indictable offences against persons seeking to be part of the
management of a provider of school boarding services at a non-government school boarding premises
after the SC Act commences.

See meaning of “indirect discrimination” in section 9(1) of the EO Act.
See meaning of “indirect discrimination” in section 9(1) of the EO Act.
8
Under section 20(1)(c) of the SC Act, the VRQA as a body corporate (being a “person” pursuant to section 38 of
the Interpretation of Legislation Act 1984) would not be able to request any other person disclose the existence
of a spent conviction or information in relation to a spent conviction.
6
7

For these reasons, and in response to the subcommittee’s specific query, in my view, clause 7(5)(b) of
Schedule 4A to the Principal Regulations will not apply to spent convictions as defined in the SC Act and,
as such, persons with spent convictions will not be treated unfavourably because of that attribute and
therefore no discrimination will occur. 9
Any potential limitation is reasonable
In the alternative, any potential limitation would be reasonably justified under section 7(2) of the
Charter for reasons already mentioned above, including the importance, nature and extent of the fitness
and propriety requirements in clause 7(2) of Schedule 4A, the purpose of which is to protect:
•

the wellbeing and safety of children in a school boarding premises; and

•

the interests of families as consumers of those services, bearing in mind the generally high cost
of accessing school boarding services provided at non-government school boarding premises.

I note the subcommittee’s suggestion of adopting a less restrictive requirement by limiting the types of
offences captured by clause 7(5)(b) to those offences which relate to the purposes and aims of clause
7(2). However, in my view, a “less restrictive means” is better achieved through the availability of the
exemption in regulation 71B(1), as that provides the VRQA with the ability to adopt a less restrictive
requirement, on a case by case basis and taking into account the unique circumstances of each
individual responsible person. This provides more flexibility and avoids unintended outcomes that may
arise by attempting to cover the field in the Amendment Regulations themselves.
Further, and for completeness, we note that the requirement in clause 7(2) is less restrictive than some
existing eligibility requirements in other legislative schemes for appointments to institutions or
organisations (such as other regulated entities or statutory authorities), which neither limit the types or
categories of indictable offences which would deem a person unfit or unsuitable to be in a position of
responsibility, nor contain a similar exemption to that in regulation 71B(1).
If you would like further information, please contact Melanie Hodge, Director, Commercial and
Legislation Branch, Legal Division, Department of Education and Training, on 03 7022 1900 or by email:
Melanie.Hodge@education.vic.gov.au.
Yours sincerely

The Hon James Merlino MP
Deputy Premier
Minister for Education
Minister for Mental Health
21 / 07 / 2021

9

See meaning of “discrimination” and “direct discrimination” in the EO Act.
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021-2022) Bill 2021
6
Appropriation (Parliament 2021-2022) Bill 2021
6
Building Amendment (Registration and Other Matters) Bill 2021
10
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
Children, Youth and Families (Raise the Age) Amendment Bill 2021
7
Cladding Safety Victoria Act 2020
11 of 2020
Commercial Tenancy Relief Scheme Act 2021
10
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Education and Training Reform Amendment (Victorian Academy of Teaching and
Leadership) Bill 2021
8
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment Bill 2021
8, 9
Energy Legislation Amendment (Energy Fairness) Bill 2021
7, 9
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Industrial Relations Legislation Amendment Bill 2021
3
Judicial Proceedings Reports Amendment Bill 2021
10
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Liquor Control Reform Amendment Bill 2021
9
Members of Parliament (Standards) Amendment Bill 2021
10
Mutual Recognition (Victoria) Amendment Bill 2021
7, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9
Offshore Petroleum and Greenhouse Gas Storage (Cross-boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
Planning and Environment Amendment Bill 2021
2, 3
Police Informants Royal Commission Implementation Monitor Bill 2021
9
Public Health and Wellbeing Amendment (Greater Transparency and Accountability)
Bill 2021
8
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Racing Amendment Bill 2021
9
Social Services Regulation Bill 2021
10
Spent Convictions Bill 2020
11 of 2020, 3
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State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill 2021
7, 9
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance-based Charge Bill 2021
5
SUBORDINATE LEGISLATION
SR No. 107 – COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020
SR No 25 –Education and Training Reform Amendment Regulations 2021
Order in Council – Revision of Animal Welfare Codes of Practice
SR No 13 – Sale of Land (Exemption) Regulations 2020
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
11 of 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9
(iii)

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) Act 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Energy Legislation Amendment Bill 2021
Non-Emergency Patient Transport Amendment Bill 2021
North East Link Act 2020
Occupational Health and Safety and Other Legislation Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
8, 9
5, 6
4 of 2020, 2
9
2, 3
8 of 2020
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Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

i
ii

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Treasurer

17-03-20
04-02-21i

4 of 2020
2 of 2021

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02-06-20
09-02-21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16-09-20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14-10-20
23-02-21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20
17-02-21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13-12-20
03-02-21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13-12-20
28-02-21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16-02-21
01-03-21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16-02-21
01-03-21

2 of 2021
4 of 2021

Non-Emergency Patient Transport
Amendment Bill 2021

Health

06-05-21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06-05-21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Energy Legislation Amendment
(Energy Fairness) Bill 2021

Energy, Environment and Climate
Change

09-06-21
07-07-21

7 of 2021
9 of 2021

Mutual Recognition (Victoria)
Amendment Bill 2021

Treasurer

09-06-21
29.06.21

7 of 2021
9 of 2021

Victorian Civil and Administrative
Tribunal and Other Acts
Amendment (Federal Jurisdiction
and Other Matters) Bill 2021

Attorney-General

09-06-21
22-06-21

7 of 2021
9 of 2021

Energy Legislation Amendment Bill
2021

Energy, Environment and Climate
Change

23-06-21
02-08-21

8 of 2021
9 of 2021

Occupational Health and Safety
and Other Legislation
Amendment Bill 2021

Workplace Safety

07-09-21

9 of 2021
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
16 August 2021.
Statutory Rules Series 2021
SR No. 43 – Public Health and Wellbeing Amendment (QR Reporting Infringement) Regulations 2021
SR No. 44 – Forests (Recreation) (Temporary) Regulations 2021
SR No. 45 – Petroleum Interim Regulations 2021
SR No. 46 – Transport Accident (Administration of Charges) Regulations 2021
SR No. 47 – Environment Protection Regulations 2021
SR No. 48 – Environment Protection Transitional Regulations 2021
SR No. 49 – Dangerous Goods (Storage and Handling) Amendment (Notification) Regulations 2021
SR No. 50 – Land Acquisition and Compensation Regulations 2021
SR No. 51 – Public Health and Wellbeing (Prescribed Accommodation) Amendment Regulations 2021
SR No. 52 – Magistrates' Court Authentication and Electronic Transmission Rules 2021
SR No. 53 – Victoria Police Amendment Regulations 2021
SR No. 54 – Victorian Civil and Administrative Tribunal (Schedule 1 Amendments) Rules 2021
SR No. 55 – Professional Engineers Registration (Fees) Regulations 2021
SR No. 56 – Dangerous Goods (Explosives) Interim Regulations 2021
SR No. 57 – Agricultural Industry Development (Polls) Regulations 2021
SR No. 58 – Professional Engineers Registration Transitional Regulations 2021
SR No. 59 – Environment Protection Revocation Regulations 2021
SR No. 60 – Environment Protection Transitional Amendment Regulations 2021
SR No. 61 – Subordinate Legislation (Legislative Instruments) Regulations 2021
SR No. 62 – Child Wellbeing and Safety (Wage Inspectorate) Regulations 2021
SR No. 64 – Crown Land (Reserves) (Tour Operator Licence Fee) Regulations 2021
SR No. 65 – Forests (Tour Operator Licence Fee) Regulations 2021
SR No. 66 – Land (Tour Operator Licence Fee) Regulations 2021
SR No. 67 – National Parks (Tour Operator Licence Fee) Regulations 2021
SR No. 68 – Wildlife (Tour Operator Licence Fee) Regulations 2021
SR No. 69 – Local Government (Land Information) Regulations 2021
SR No. 70 – Local Government (Long Service Leave) Regulations 2021
SR No. 71 – Local Government Revocation Regulations 2021
SR No. 74 – Transfer of Land (Fees) Amendment Regulations 2021
SR No. 75 – Road Safety (Drivers) and (Vehicles) Interim Amendment Regulations 2021
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Statutory Rules Series 2021 (continued)
SR No. 79 – Marine Safety Amendment Regulations 2021
SR No. 81 – Juries Regulations 2021
SR No. 84 – Service Victoria (Transfer of Births, Deaths and Marriages Identity Verification Functions)
Amendment Regulations 2021
SR No. 90 – Children, Youth and Families (Children's Court Judicial Registrars) Amendment Rules 2021
Legislative Instruments 2021
Classification of Agricultural and Veterinary Chemical Waste for the Purposes of the ChemClear
Program
Classification of Architectural and Decorative Waste Paint for the Purposes of the Paintback
Stewardship Scheme
Classification of Arsenic-Contaminated Waste from the City of Greater Bendigo
Code of Conduct for Professional Engineers
EPA Designation: Classification of Pharmaceutical Waste for the Purposes of the Return Unwanted
Medicines (RUM) Project
EPA Determination – Specifications Acceptable to the Authority for Receiving Recycled Aggregates
EPA Determination – Specifications Acceptable to the Authority for Receiving Fill Material
EPA Determination – Specifications Acceptable to the Authority for Receiving Livestock Manures and
Effluent
EPA Determination – Specifications Acceptable to the Authority for Receiving Processed Organics
Exemption from Requirement to hold Permission – Discharges or Emissions to the Atmosphere from
Prescribed Activities
Exemption from Requirement to hold Permission – Discharges to Land or Surface Water from
Prescribed Activities 93
Exemption from Requirement to hold Permission – Modifications to a Sewage Treatment Plant
Exemption from Requirement to hold Permission – Temporary Storage and Containment of Waste
Oils, Paints and Chemicals Generated at Another Site at a Council Transfer Station
Remaking the Victorian List of Proclaimed Diseases with the Inclusion of Lung Cancer with Silicosis and
Scleroderma with Silicosis
Revocation of Notifiable Chemicals Order (Arsenic and Arsenic Compounds) under Section 30D
Revocation of Notifiable Chemicals Order (Chlorine Compounds) under Section 30D
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