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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Energy Legislation Amendment (Licence Conditions) Bill 2020
Member
Portfolio

Hon Lily D'Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

27 October 2020
28 October 2020

Summary
The Bill amends the Electricity Industry Act 20001 and the Gas Industry Act 20012 to enable the Minister
to impose licence conditions on licences issued under those Acts.
Note the Second Reading Speech:‐ ‘Energy is an essential service. Access to a reliable, sustainable and
affordable energy supply is vital to the wellbeing of Victoria. Businesses in Victoria’s electricity and gas
industries are engaged in the provision of an essential service and are subject to a licensing framework
administered by the Essential Services Commission… The Electricity Industry Act 2000… and the Gas
Industry Act 2001… set out a number of licence conditions that are deemed to form part of electricity
and gas licences. The reforms in this Bill will enable the Minister responsible for the administration of
the EIA and the GIA to make Orders specifying conditions of licences. This will provide a more direct,
flexible and timely mechanism, subject to appropriate safeguards, to give effect to Government
objectives with respect to regulation of the licensed energy sector.’ The Bill:‐

1

2

3

4



Amends the Electricity Industry Act 2000. It provides for specific licence conditions which may
be imposed by the Essential Services Commission (ESC) including timeframes for the connection
of supply to premises. The ESC may vary a licence so it is not inconsistent with a Ministerial
licence condition.3 [5]



Provides for Ministerial licence conditions made by Order published in the Government
Gazette.4 Specific licence conditions may be imposed including timeframes for the connection
of supply to premises. The Minister must have regard to any significant costs and benefits,
written representations by an affected licensee and any other matters. Before making an Order,
the Minister must consult with the Premier, Treasurer and the Minister administering the
Essential Services Commission Act 2001. The Minister must give an affected licensee notice of

Electricity Industry Act 2000. This Act regulates the Victorian electricity supply industry. It requires persons who
generate, transmit, distribute, supply or sell electricity to obtain a licence from the Essential Services Commission of
Victoria. Key provision includes a consumer safety net for domestic and small business customers.
Gas Industry Act 2001. This Act regulates the safety of gas supply and use in Victoria, providing for the safe conveyance,
sale, supply, measurement, control and use of gas. It is administered by Energy Safe Victoria.
Note the Explanatory memorandum: ‘Negotiated connection contracts are subject to the regulatory framework in
Chapter 5A of the National Electricity Rules. The amendments made by this clause provide for timeframes for the
completion of connections, or specified steps for the completion of contracts, under such contracts to be specified in
the conditions of a licence.’ See also <https://www.energy.vic.gov.au/legislation/regulatory‐framework>. See also the
National Electricity (Victoria) Act 2005. This Act provides for the regulation of the national electricity wholesale market.
It is part of a national scheme which gives effect to the National Electricity Law and the National Electricity Rules made
under that Law. The lead legislation under the national scheme is the National Electricity (South Australia) Act 1996.
The economic regulator is the Australian Energy Regulator (AER) and the rule‐maker is the Australian Energy Market
Commission (AEMC). The national electricity wholesale market is administered by the Australian Energy Market
Operator (AEMO).
See New section 33AC, a Ministerial licence condition may include provisions relating to supply requirements,
timeframes for connections to premises or classes of premises. Note the Explanatory memorandum: ‘Negotiated
connection contracts are subject to the regulatory framework in Chapter 5A of the National Electricity Rules.’

1
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the Minister’s intention to make an Order.5 [7] It provides for the interaction between
Ministerial licence conditions and the terms and conditions of contracts for sale of
electricity. [8,9]
Note the Second Reading Speech:‐ ‘Compliance and enforcement Energy licensees are subject to
a stringent compliance and enforcement regime overseen by the ESC. As with existing licence
conditions, energy licensees who breach Ministerial conditions will be subject to potential
compliance and enforcement action by the ESC using its powers under the Essential Services
Commission Act.’


Amends the Gas Industry Act 2001. The ESC may vary a licence so that is not inconsistent with a
deemed Ministerial licence condition to which the licence is subject. [14] It provides for
Ministerial licence conditions made by Order published in the Government Gazette. The
Minister must have regard to any significant costs and benefits, written representations by an
affected licensee and any other matters. Before making an Order, the Minister must consult
with the Premier, Treasurer and the Minister administering the Essential Services Commission
Act 2001. The Minister must give an affected licensee notice of the Minister’s intention to make
an Order. [15] It provides for the interaction between Ministerial licence conditions and the
terms and conditions of contracts for sale of gas to customers decided by the ESC. [16,17]



Amends the National Electricity (Victoria) Act 2005 to clarify the interaction between conditions
of licences issued under the Electricity Industry Act 2000 and negotiated connection contracts
under Chapter 5A of the National Electricity rules.6 [20]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

5
6

2

See new section 33AE.
Note the Second Reading Speech:‐ ‘The Bill will also make amendments to the EIA and the National Electricity (Victoria)
Act 2005 to ensure that timeframes for electricity connections can be regulated under a licence condition (including as
a Ministerial licence condition.)’

Food Amendment Bill 2020
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

28 October 2020
29 October 2020

Summary
The Bill makes a number of amendments to the Food Act 1984 and the Public Health and Wellbeing
Act 2008. It provides for the development of a state‐wide online combined business application portal
and a council reporting and compliance management database.
The Bill:‐


Enables the Secretary to charge councils for use of the online portal in respect of the registration
of food premises.7 The charge is set and declared by notice published in the Government
Gazette.8 [4,53]
Note the Second Reading Speech:‐ ‘It will provide a single point for online registration for
Victoria’s 70,000 fixed, mobile and temporary food businesses, and a database for use by
councils in the management of registration, compliance and reporting processes under the Food
Act 1984. The online portal will also be available to over 11,000 Victorian small businesses, such
as hairdressers and tattooists, that are regulated by councils under the requirements of the
Public Health and Wellbeing Act 2008. The online portal is due to be implemented in 2021… The
Councils’ use of the online portal will be voluntary…. Councils who wish to use the online portal,
will be required to pay a user charge, which in most cases will be payable annually. The user
charge allows the Department of Health and Human Services to support the recovery of costs
incurred in the implementation and ongoing maintenance of the online portal... The way the user
charge will be calculated will be determined by the Department of Health and Human Services in
consultation with the Municipal Association of Victoria and local councils. It is anticipated that
the user charge will take into account maintenance costs of the system incurred by the
Department of Health and Human Services and the number and type of businesses registered
and managed by a council on the online portal and declared in the Government Gazette.’



7

8

Makes amendments in respect of the registration of food premises. A registration authority
must inspect certain food premises once per registration period rather than undertaking an
36C Online portal charge
(1) The Secretary may set and declare, by notice published in the Government Gazette, the charge to be paid by a
registration authority that is a council in respect of the online portal, in accordance with the methodology specified
in the notice for use of the portal by the council.
(2) Without limiting the methodology by which a charge may be set, the methodology may provide for all or any of the
following—
(a) that the charge is payable by a council using the portal in the period or periods specified in the notice;
(b) that different payment arrangements may be specified in the notice in respect of each council including that
the charge be paid in instalments;
(c) that different charges may be specified for each council based on the use of the portal by a council
having
regard to—
(i) the number of applications for registration, renewal of registration or notifications received in respect of
food premises in the online portal by a council during the period specified in the notice; and
(ii) the classes of food premises registered by a council; and
(iii) any information a council is required to provide to the Department in accordance with a declaration made
by the Secretary under section 7D; and
(iv) the cost of administering and maintaining the portal.".
Note Section 36(1) provides for the Secretary to declare by publication by notice in the Government Gazette,
information and documents that are required to be given by the registration authority by the proprietor of a food
business. New section 36C provides that the methodology by which a charge may be set may be declared by notice
published in the Government Gazette.

3
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annual inspection; [9,33] It makes provision for food safety programs [5] and provides for fees
for the registration of food safety program templates. The Secretary must not register a food
safety program template until prescribed fees are paid. [11]

9

10

11

12

13
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Amends section 38A of the Food Act 1984. A registration authority will no longer have the power
to transfer the registration of a registered food business but there is an alternative application
process.9 [29,30,38] The proprietor of registered food premises must notify the relevant
registration authority if there is a change in food safety program type for the food premises. [32]
It amends section 40C which sets out the period for which registration of a food premises
lasts. [37]



Provides that fees determined by a council may incorporate all or part of the relevant
administration costs. [39] Enables regulations and guidelines to be made about primary food
production.10 [50]



Prescribes infringement offences and infringement penalties; It prescribes offences under
section 16(1) which are constituted by a failure to comply with certain provisions of primary
production and processing standards of the Food Standards Code.11 The penalty for an offence
is 5 penalty units for a natural person and 10 penalty units for a body corporate. The offences
are prescribed in new items 2A and 2B of Schedule 1 of the Food Act 1984.12 [52]



Enables the Secretary to publish codes of practice in relation to matters that may be the subject
of regulations for the purpose of giving advice and guidance to persons responsible for
compliance with those regulations. [50]



Amends the Public Health and Wellbeing Act 2008 to include the online portal registration
system maintained by the Secretary and used by councils to receive and record information
including applications for issue, transfer and renewal of registration.13 (This includes skin
penetration, tattooing, beauty therapy, colonic irrigation etc.) [53,54]

See the Explanatory memorandum:‐ ‘If a registration authority is satisfied that the proprietor of a registered food
premises has permanently ceased to operate a food business from the premises, the registration authority may cancel
the registration of the food premises in accordance with new section 40F… Instead of applying for transfer of
registration, a new proprietor of a food premises formerly registered in the name of another proprietor may apply for
registration of the food premises.’
Note the Explanatory Memorandum:‐ ‘This… will ensure that regulations can be made to prescribe and regulate
additional matters in relation primary production that are not covered in primary production and processing standards.
For example, further requirements may be prescribed in regulations to provide for improved traceability of certain
produce for food safety reasons.’
Standard 4.2.5 – Primary production and Processing Standard for Eggs and Egg Products; and Standard 4.2.6 –
Production and Processing Standard for Seed Sprouts.
The offences in Standard 4.2.5 as prescribed by new item 2A of Schedule 1 to the Food Act are summarised as follows—
…
• Clause 3(1)—an egg producer must systematically examine all production operations to identify potential hazards
and implement control measures to address those hazards;
• Clause 3(2)—an egg producer must have evidence to show that a systematic examination was undertaken and that
control measures for identified hazards have been implemented; …
• Clause 21—an egg processor must process egg product by pasteurizing, heating or using other processes as set out
in that clause.
The offences in Standard 4.2.6 as prescribed by new item 2B of Schedule 1 to the Food Act are summarised as follows—
• Clause 5—a sprout processor must comply with general food safety requirements;
• Clause 9—a sprout processor must have system to identify from whom seed or seed sprouts were received and to
whom seed or seed sprouts were supplied.
This includes businesses registered in accordance with section 68 of that Act. Note the Explanatory memorandum:‐
‘This includes skin penetration, tattooing, beauty therapy, colonic irrigation and hairdressing and specified aquatic
facilities.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

5
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Spent Convictions Bill 2020
Member
Portfolio

Hon Jill Hennessy MP
Attorney‐General

Introduction Date
Second Reading Date

27 October 2020
28 October 2020

Summary
The Bill establishes a scheme for certain convictions to become spent in Victoria.
Note the Second Reading Speech:‐ ‘…the Spent Convictions Bill 2020 will establish a scheme for eligible
convictions to be become protected from disclosure on a person’s criminal record after a period without
re‐offending. This Bill will correct the fact that Victoria is the only jurisdiction in Australia without a
legislated spent convictions scheme…A legislated spent convictions scheme will provide a clear and
consistent framework for the disclosure of a person’s criminal record information to employers and
other relevant agencies…The disclosure of convictions will be governed by an automatic stream and an
application process. Under the automatic stream, the majority of eligible convictions will be spent at
the completion of a period of no serious re‐offending (referred to as a conviction period in the Bill),
while those convictions which require decision making or risk assessment in order to become spent may
be considered through an application process.’
The Bill:‐

14

15

16

17
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Establishes a scheme for convictions14 to become spent automatically or on application. Part 2
provides that certain convictions will be spent immediately on the expiry of a conviction
period. Note the Statement of Compatibility:‐‘Subsequent reoffending will not restart the
conviction period under the Bill if the conviction involves minor offending, being a fine of equal
or less than 10 penalty units (or the only penalty is an amount in restitution or compensation) or
the conviction is not recorded by the court.’[7] It also applies to convictions under a foreign law
where the conviction is an infringement conviction or a conviction under a law of country other
than Australia that corresponds to an infringement conviction. [7]



It excludes sexual offences and serious violence offences.15 [8] Note the Statement of
Compatibility:‐ ’Under the Bill, sexual offences and serious violence offences are not able to
automatically spent (other than for a person who was 15 years or younger at the time of
offending.’ The relevant conviction period is 5 years for children and 10 years for persons aged
21 years or above. [9] Application may be made for a serious conviction16 to be spent by order
of the Magistrates’ Court. The hearing must be a closed hearing unless the Court considers the
circumstances justify a hearing which is open to the public. [11,16]



Sets out the effect of a spent conviction.17 [20] The provision applies despite anything to the
contrary in Subdivision (1) of Division 7 of Part II of the Constitution Act 1975. A reference to a
conviction or finding of guilt in section 44(3) does not include a spent conviction. In that regard

Clause 5 sets out the meaning of conviction as a finding of guilt by a court for an offence, whether or not the conviction
is recorded by the court or not, and whether the offence is an indictable offence or summary offence or an infringement
conviction for an offence.
Note the Statement of Compatibility:‐‘Serious violence offence is defined in the Bill by reference to the definition in
schedule 2 of the Serious Offenders Act 2018 and includes manslaughter. The definition of ‘sexual offence’ in the Bill
adopts that of section 4 of the Criminal Procedure Act 2009 and includes offences which involve child abuse material.’
See definition in clause 3 – serious conviction means—
(a) a conviction for which a term of imprisonment or detention of more than 30 months is imposed; or
(b) a conviction of a person for a sexual offence; or
(c) a conviction of a person for a serious violence offence;
See definition in clause 3. Spent conviction also includes convictions under laws of other States or Territories or the
Commonwealth which have become spent under the spent convictions legislation of the jurisdiction in which the
conviction was imposed.

see section 44(3) of the Constitution Act 1975.18 Note the Second Reading Speech: ‐‘Under the
Bill, convictions that become spent will not be capable of triggering the section 44(3)
disqualification. A person who has their conviction spent, and would ordinarily have been
ineligible, will therefore be eligible for election as a member of the Legislative Council or the
Legislative Assembly.’


Provides for limited collect, use and disclosure of a spent conviction of a person for the purposes
of administration of justice or performance of statutory duties (see Table 1 for specified
disclosures).19 [21] Note the Statement of Compatibility:‐‘Spent conviction information is also
available to state and federal law enforcement agencies, as this is necessary to protect
community safety and to allow efficient and effective administration of the justice system. This
exemption provides law enforcement agencies like Victoria Police, and the Independent Broad‐
based Anti‐corruption Commission with the ability to disclose spent conviction information to
other law enforcement agencies, courts and tribunals for the performance of statutory powers
or functions. Additionally, these agencies can disclose spent conviction information to other non‐
law enforcement agencies providing it is for a law enforcement function…In addition, full criminal
records can be released to certain government agencies and bodies for the purpose of exercising
their prescribed functions as well as maintaining public safety….This is referred to as the ‘public
safety’ exemption. The Bill also provides a regulation‐making power for additional agencies to
be granted such an exception…’



Creates offences for disclosing information about a spent conviction or obtaining information
about a spent conviction fraudulently or dishonestly. The relevant penalty is 40 penalty
units. [23] The Act is reviewed one year from commencement. [25]



Amends the Equal Opportunity Act 2010 to make a spent conviction an attribute on the basis of
which is prohibited under that Act. [27‐28]

Comments under the PCA
Delayed commencement – (section 17(a)(iii), PCA)
Clause 2 is the commencement provision and contains a delayed commencement provision. Subclause
(1) provides that subject to subsections (2) and (3) the Bill comes into operation on a day or days to be
proclaimed. Subclause (2) provides that if a provision of the Bill (other than a provision of Division 2 of
Part 2) does not come into operation before 1 December 2021, then it comes into operation on that
day. Subclause (3) provides that if a provision of Division 2 of Part 220 does not come into operation on
1 July 2022, then it comes into operation on that day.
The Committee notes the Explanatory memorandum:‐ ‘The default commencement dates in
subclauses (2) and (3) are more than 12 months after the Bill is anticipated to be introduced to
Parliament. The time before commencement is required in order to allow Corrections Victoria, the
Magistrates’ Court of Victoria and Victoria Police sufficient time to develop and implement the required
systems and programs to support the data collection and information sharing required to
operationalise the scheme.’

18

19

20

Section 44 (3) provides:‐ ‘an elector who has been convicted or found guilty of an indictable offence which by virtue of
any enactment is punishable upon first conviction by imprisonment for life or for a term of five years or more committed
by him when of or over the age of 18 years under the law of Victoria or under the law of any other part of the British
Commonwealth of Nations shall not be qualified to be elected a member of the Council or the Assembly.’
Note the Explanatory memorandum:‐ ‘This enables law enforcement agencies and courts and tribunals to disclose a
person’s full criminal history to allow efficient and effective administration of the justice system and to protect
community safety. This does not authorise broader public disclosure of criminal record information.’ Table 1 makes
provision for specified disclosures. This includes the Victorian Institute of Teaching and the Victorian Legal Admissions
Board.
Division 2 of Part 2 relates to convictions spent on application.
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The Committee is of the view the provision is justified.
Retrospectivity – Sentencing – (section 17(a)(i), PCA)
Clause 6 provides that the Bill applies to convictions imposed before, on or after the day the Act comes
into operation. Note the Explanatory memorandum:‐ ‘Clause 6 ensures that the Bill applies
retrospectively to already imposed convictions.’
The Committee notes the retrospective effect in respect of those persons who have spent
convictions. The Committee is of the view the provision is justified.
Rights and Freedoms – Reverse onus – (section 17(a)(i), PCA)
Clause 2321 creates the offence of unlawful disclosure of conviction information. Clause 23(2) provides
it is a defence to a charge for an offence against subsection (1) if the accused proves that the accused
person took all reasonable steps to avoid unlawful disclosure of information relating to the spent
conviction. Note the Statement of Compatibility:‐ ‘A defence to such disclosure is also articulated in the
Bill, which places the obligation on the person accused of that offence to prove that they took all
reasonable steps to avoid the unlawful disclosure. The defence provides an explicit legal onus on the
accused person in that instance…The offence provisions in the Bill are consistent with schemes in other
states and territories, most of which establish offences for both unlawful disclosure and obtaining by
fraud or dishonesty… The reverse onus for the defence to unlawful disclosure is reasonable and justified
having regard to the need to maintain integrity in the operation of the scheme.’
The Committee notes the reverse onus provision. The Committee is of the view the provision is
justified.

Charter Issues
Equality – Privacy – Requests for, disclosures of and consideration of spent convictions – Lawful or
statutory authority
Summary: The effect of clauses 23(1) and 28 may be to permit requests for, disclosure of and
consideration of a person’s spent convictions where a statute requires or permits an entity to consider
that person’s character or fitness. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 20(1) provides:
Subject to this Part—
…
(b) a person is not required to disclose to another person—
(i)

the existence of a spent conviction; or

(ii) information in relation to a spent conviction; and
(c) a person must not request that another person disclose—
(i)

21

8

the existence of a spent conviction; or

23 Unlawful disclosure of conviction information
(1) A person who has access to records of convictions must not disclose any information that the person knows, or
should reasonably know, relates to a spent conviction to any person without lawful authority or written consent to the
disclosure by the person whose conviction is spent.

(ii) information in relation to a spent conviction.
Clauses 21 and 22 provide for exceptions for law enforcement agencies, courts and tribunals ‘for the
purposes of performing a law enforcement function’ and for specified bodies for disclosure for
specified purposes under specified Acts.
The Second Reading Speech remarks:
The agencies provided with an exemption have been carefully assessed based on their need to
protect vulnerable persons from harm, perform sensitive public functions or maintain the
integrity of government programs and licensing frameworks.
However, the Committee also notes that clause 23(1), which bars the disclosure of spent convictions,
and clause 28 (amending existing s. 6 of the Equal Opportunity Act 2010), which prohibits
discrimination on the basis of a spent conviction, are subject to exceptions for ‘lawful authority’ and
where ‘necessary to comply with, or is authorised by, a provision of… an Act’.22 For example, a statute
that permits or requires an entity to consider a person’s character or fitness may permit requests,
disclosure and consideration of that person’s spent convictions.23
The Committee observes that the effect of clauses 23(1) and 28 may be to permit requests for,
disclosure of and consideration of a person’s spent convictions where a statute requires or permits an
entity to consider that person’s character or fitness.
Charter analysis
The Statement of Compatibility remarks:
Disclosure of a full criminal record is clearly required in certain circumstances for the
management of risk, administration of justice and protection of community safety. Similarly,
use of a person’s full criminal record, including spent conviction information, by the receiving
agency or body, may also be necessary. The Bill provides the above exemptions to allow police,
courts and corrections to continue to use spent conviction information to carry out their existing
functions.
Discrimination on the basis of a disclosed spent conviction will still prohibited, and the vast
majority of employers will not be subject to an exemption. Thus there will still be adequate
opportunities for gaining employment and reintegrating with the community which minimises
the impact such disclosure and use will have on rights under the Charter. Where prescribed
entities and agencies have received spent conviction information, the Bill provides that its use
by that agency will be lawful provided that it is for the stated prescribed statutory purpose.

22
23

Equal Opportunity Act 2010, s. 75(1).
E.g. Adoption Act 1984, s. 13(1); Architects Act 1991, s. 10(a); Building Act 1993, s. 171(1)(d);
Camperdown (Public Park) Land Act 1973, s. 4(2)(b); Children’s Services Act 1996, s. 12(1); Domestic
Animals Act 1994, s. 63R(1)(a) & (b); Drugs, Poisons and Controlled Substances Act 1983, ss. 19(3)(b) &
56(1); Environment Protection Act 1970, s. 20C(3)(b)(ii) & (c)(ii); Estate Agents Act 1980, ss. 21(4)(b),
25(1)(b) & 28(1)(b); Fisheries Act 1995, ss. 39(2)(a), 49(5), 51(4)(c), 66K(4)(a) & 155B(7); Fundraising
Act 1998, s. 19B(2); Health Services Act 1988, s. 71(2)(b); Labour Hire Licensing Act 2018, s. 24(1)(e);
Meat Industry Act 1993, s. 18(1)(f); Mineral Resources (Sustainable Development) Act 1990, s. 15(6)(a);
Motor Car Traders Act 1986, s. 13(4)(g); Non‐Emergency Patient Transport Act 2003, s. 15(1); Police
Regulation (Pensions) Act 1958, s. 104(c); Prevention of Cruelty to Animals Act 1986, ss. 29A(a), 32AB(a)
& 32EA(a); Public Notaries Act 2001, s. 4(2); Racing Act 1958, ss. 43(1)(a), 45(3) & 77(1)(db); Radiation
Act 2005, 43(2)(a); Road Safety Act 1986, s. 50AAE(5)(a); Rooming House Operators Act 2016, s. 16;
Trade Unions Act 1958, s. 12; Unlawful Assemblies and Processions Act 1958, s. 35; Wildlife Act 1975,
s. 22A(5)(a); Workplace Injury Rehabilitation and Compensation Act 2013, ss. 570(5)(c) & 571(2)(c).
9
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Having regard to the purposes of the limitation on a person’s right to privacy, reputation and
non‐discrimination—whether to fulfil law enforcement functions, administration of justice or
for holistic risk assessment by prescribed agencies under prescribed laws, I consider these
exemptions to be reasonable and proportionate limitations on the rights under section 8 of the
Charter.
Likewise, prescribing lawful exemptions for disclosure supports a person’s right not to have
their privacy or reputation unlawfully or arbitrarily interfered with, consistent with section 13
of the Charter.
Given this protection I consider that the Bill strikes an appropriate balance between the need
to support the rehabilitation of individuals and public safety and the administration of justice,
and remains compatible with sections 8 and 13 of the Charter.
The Statement of Compatibility does not expressly discuss the ‘lawful authority’ exception in clause
23(1) or the statutory authority exception in the Equal Opportunity Act 2010.

10

Relevant comparisons
The Committee notes that Queensland’s spent convictions scheme expressly provides:24
(1) This Act shall be construed so as not to prejudice any provision of law or rule of legal
practice that requires, or is to be construed to require, disclosure of the criminal history of
any person.
(2) This Act shall be construed so as not to relieve any person from a responsibility that rests
on the person to disclose his or her criminal history in connection with seeking admission
to or offering himself or herself for selection for any profession, occupation or calling
prescribed by regulation.
(3) This Act shall not be construed to prohibit or hinder the provision by any person of
particulars of the criminal history of any person to a Crown prosecutor, a police prosecutor
or other person prosecuting upon a charge of an offence with a view to those particulars
being disclosed to the court in the event of the defendant being convicted.
The Committee also notes that, by contrast, most Australian spent convictions schemes expressly
provide:25
in applying an Act to the person—
(i)

a reference to a conviction (however expressed) is taken not to refer to the spent
conviction, but to refer only to any of the person's convictions that are not spent; and

(ii) a reference to the person's character (however expressed) does not allow or require
anyone to take the spent conviction into account.
or in similar terms.26
The Committee observes that the Commonwealth’s scheme lacks an express provision on the effect of
federal statutes, but expressly provides ‘it is lawful for the person to claim, in those circumstances, or
for that purpose, on oath or otherwise, that he or she was not charged with, or convicted of, the
offence’.27
Conclusion
The Committee will write to the Minister seeking further information as to whether or not requests
for, disclosure of and consideration of a person’s spent convictions is permitted where a statute
permits or requires an entity to consider that person’s character or fitness.

24
25
26

27

Criminal Law (Rehabilitation of Offenders) Act 1986 (Qld), s. 4. See also s. 8(1), 9(1)(a)‐(c).
Spent Convictions Act 2000 (ACT), s. 16(c).
Criminal Records Act 1991 (NSW), s. 12(c); Criminal Records (Spent Convictions) Act 1992 (NT), s. 11(c);
Spent Convictions Act 2009 (SA), s. 10(c); Annulled Convictions Act 2003 (Tas), s. 9(1)(d) (but see
s. 9(4)(b)); Spent Convictions Act 1988 (WA), s. 25. See also Spent Convictions Bill 2019 (Vic), cl. 10(c).
Crimes Act 1914 (Cth), s. 85ZW(a).
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Expression – Offence to disclose a spent conviction
Summary: The effect of clause 23(1) may be to bar anyone who has access to records of convictions
from disclosing a spent conviction to anyone else other than publicly available information from a
library or archive. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 23(1) provides:
A person who has access to records of convictions must not disclose any information that the
person knows, or should reasonably know, relates to a spent conviction to any person without
lawful authority or written consent to the disclosure by the person whose conviction is spent.
Clause 23(3) provides that a ‘library or archive’ (and its employees acting in the course of their duties)
may ‘disclose to a member of the public or another library or archive information that is available to
the public and disclosed in accordance with established procedures of that library or archive’. The Bill
does not define ‘access’, ‘records’, ‘library’ or ‘archive’.
The Committee observes that the effect of clause 23(1) may be to bar anyone who has access to
records of convictions from disclosing a spent conviction to anyone else other than publicly available
information from a library or archive disclosed in accordance with established procedures. For
example, clause 23(1) may bar the disclosure of private, non‐commercial records of convictions and
may, for example, prevent academics or journalists from disclosing historical crimes (e.g. committed
by deceased persons.)
Charter analysis
The Statement of Compatibility remarks:
To the extent that the offence provisions also engage and limit the right to freedom of
expression (section 15) including the freedom to impart information by, for example reporting
by the media a person’s spent conviction, I do not consider that it amount to a limitation of the
right per se, since subsection (3) recognises that the right may be subject to lawful restrictions.
I consider the offence provisions are indeed lawful restrictions which are reasonably necessary
to respect the rights and reputation of other persons, having regard to the integrity and
purpose of the scheme established by the Bill.
The Committee notes that the Statement of Compatibility does not address the potential application
of clause 23(1) to disclosures of private, non‐commercial records of convictions.
Relevant comparisons
The Committee notes that Queensland’s and the Northern Territory’s spent convictions laws bar
anyone from disclosing a spent conviction.28
The Committee also notes that, by contrast, equivalent provisions in other existing Australian spent
conviction laws are limited to ‘records of convictions kept by or on behalf of a public authority’.29

28

29
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Criminal Records (Spent Convictions) Act 1992 (NT), s. 12(2); Criminal Law (Rehabilitation of Offenders)
Act 1986 (Qld), s. 6(1).
Spent Convictions Act 2000 (ACT), s. 17(1); Criminal Records Act 1991 (NSW), s. 13(1); Spent Convictions
Act 2009 (SA), s. 11; Annulled Convictions Act 2003 (Tas), s. 11(2) (and see s. 3 – ‘official criminal
record’.) See also Criminal Records (Spent Convictions) Act 1992 (NT), s. 12(1); Spent Convictions Act
1988 (WA), s. 28; Spent Convictions Bill 2019 (Vic), cl. 11(1).

However, South Australia’s law additionally bars disclosure by a person ‘carrying on a business that
includes or involves the provision of information about convictions for offences’.30
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
23(1), to the extent that it applies to disclosure of private, non‐commercial records, is compatible
with the Charter’s right to freedom of expression.

30

Spent Convictions Act 2009 (SA), s. 12.
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Transport Legislation Amendment Bill 2020
Member
Portfolio

Hon Ben Carroll MP
Public Transport
Roads and Road Safety

Introduction Date
Second Reading Date

27 October 2020
28 October 2020

Summary
The Bill makes various miscellaneous amendments to transport legislation to generally improve its
operation. The Bill:‐


Amends the Transport Integration Act 2010, the Road Management Act 2004 and the Rail
Management Act 1996 to support extensive transport infrastructure development and works
program. It makes provision for the closure of private crossings and the acquisition of adjoining
land.



Makes amendments and improvements to the road safety scheme in the Road Safety Act 1986
with respect to the continued regulation of drink‐driving and unlicensed driving offences, vehicle
impoundment and immobilisation, the safety of works and activities conducted on highways,
registration number rights and non‐standard number plates and the demerit point system.

Part 2 – Accident Towing Services Act 2007 – Part 3 – Heavy Vehicle National Law Application Act 2013
It is permissible for a person to travel in a licensed tow truck without holding driver accreditation if the
tow truck is not being used to provide accident towing services.31 [3] It clarifies that a decision of the
Secretary to the Department of Transport made under regulations is subject to appeal or review to a
specified court including the VCAT. [5] It enables the staff of the National Heavy Vehicle Regulator to
be authorised to carry out compliance and enforcement activities32 under the Road Safety Act 1986
and the Road Management Act 2004. This is so the requirements of the service level agreement can
be effectively discharged by the National Heavy Vehicle Regulator. [6]
Part 4 – Amendment of Rail Management Act 1996 – closing private crossings and acquisition of land
It inserts New Division 1B which provides the Secretary with the power to close private level crossings
and acquire land adjoining a private crossing where to do so is considered necessary or desirable for
the management or development of the transport system. [7] Notice of intention must be given to any
owner. The person whom has been served must advise the Secretary with information relevant to the
assessment of compensation or any sales, transactions or licences in respect of the land. The Secretary
may close a private crossing by publishing a notice in the Government Gazette not before the
expiration of two months after the service of a notice of intention to close the private crossing. New
section 67V provides an owner or occupier of a private crossing is entitled to compensation for
financial loss suffered as a result of the closure.33 Any acquisition of private crossing adjoining land

31

32

33
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Note the Second Reading Speech:‐ ‘In response to industry requests, the Bill amends the Accident Towing Act 2007 to
allow a tow truck driver to transport other people such as their family members when the vehicle is not being used for
accident towing. Tow truck operators have a legal right to withhold a vehicle when payment has not been received for
towing and storage. The Bill will extend this to enable a vehicle to be withheld from its owner if the vehicle owner has
not paid for salvage.’
This includes conducting preliminary breath tests, issuing parking and traffic infringements, inspecting motor vehicles
and trailers in relation to defective plates etc. Note the Explanatory memorandum:‐ ‘New section 9A(1) clarifies that
section 658 of the Heavy Vehicle National Law (Victoria), applies as if that section also provides that the Regulatory may
exercise the powers conferred on the Regulator under the Road Safety Act 1986.’
67V Right to compensation and assessment of compensation

must be done in accordance with the provisions of the Land Acquisition and Compensation Act
1986. [7]
Note Statement of Compatibility:‐ ‘The power to compulsorily acquire private crossing adjoining land
is lawful as it must be exercised in accordance with the LACA. It is a necessary power to acquire
adjoining land in circumstances where a private crossing is closed, access to the adjoining land is lost
and no alternative access can be provided, rendering the adjoining land inaccessible. The LACA Act
(including the compensation scheme under Part 3 of that Act) applies to the acquisition of private
crossing adjoining land (section 67Z), while the closing of a private crossing gives rise to a right to
compensation for financial loss suffered as a result of the closing of the private crossing (section 67V).
The amount of compensation following closure of a private crossing must be assessed by reference to
any diminution in the market value of the owner's or occupier's interest (as the case requires) in the
private crossing adjoining land caused by the closing of the private crossing and any other financial loss
suffered or expenses incurred as a natural, direct and reasonable consequence of the closing of the
private crossing that is not included in the diminution in the market value of the owner's or occupier's
interest (section 67V(2)).’
Part 5 – Road Management Act 2004 – Part 6 – Road Safety Act 1986 – Part 7 – Transport Integration
Act 2010
Part 5 provides for various amendment to clarify who may construct or develop road infrastructure or
construct or install road‐related infrastructure.34 [9‐13] Part 6 provides for various amendments to
the Road Safety Act 1986 to further provide for the sale of registration number rights and the issue
and use of non‐standard number plates. [15] It makes consequential amendments to enable the
National Heavy Vehicle Regulation to authorise its staff as authorised officers under the Road Safety
Act 1986 to further regulate drink‐ driving and unlicensed driving under that Act. [24‐31]
Part 6 amends the Road Safety Act 1986. The Secretary may in accordance with regulations enter into
contracts to sell registration number rights.35 [17,18] Regulations may be made in respect in relation
to the registration and sale of number rights. [23] It increases the penalty for unlicensed driving in

34

35

(1) Subject to subsections (3) and (5), an owner or occupier of private crossing adjoining land that used the private
crossing or had a private crossing right immediately before the closing of the private crossing is entitled to
compensation for financial loss suffered as a result of that closure.
(2) The amount of compensation to which the owner or occupier is entitled must be assessed by reference to—
(a) any diminution in the market value of the owner's or occupier's interest (as the case requires) in the private
crossing adjoining land caused by the closing of the private crossing; and
(b) any other financial loss suffered or expenses incurred as a natural, direct and reasonable consequence of the
closing of the private crossing that is not included in the diminution in the market value of the owner's or
occupier's interest.
(3) An owner or occupier is not entitled to compensation under subsection (1) if—
(a) there is adequate existing alternative access to the private crossing adjoining land; or
(b) the Secretary provides, or agrees to provide, adequate alternative access to the private crossing adjoining land.
(4) Despite subsection (3) and subject to subsection (6), the Secretary may offer the owner or occupier compensation
in the circumstances in subsection (3)(a) or (b).
(5) Section 67X and the Land Acquisition and Compensation Act 1986 do not apply to an offer of compensation under
subsection (4).
(6) An owner or occupier is not entitled to compensation under subsection (1) if the private crossing adjoining land has
been, or is to be, acquired under section 67Y.
Note the Explanatory memorandum:‐ ‘These amendments are necessary to recognise that major road projects and road
infrastructure are developed, constructed or installed by the State through public authorities such as the Major
Transport Infrastructure Authority (comprising of the Level Crossing Removal Project, Major Roads Projects Victoria,
the North East Link Project, Rail Projects Victoria and the West Gate Tunnel Project) and the Suburban Rail Loop
Authority, as well as a road authority.’
Note clause 22 insert new section 103ZN into the Road Safety Act 1986 to provide that new sections 5ACA and 5ACB
do not apply to any registration rights sold or any non‐standard number plates or replacement non‐standard number
plates issued before the commencement of those sections.
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circumstances where a person may have been subject to an alcohol interlock condition had the person
held a driver licence or learner permit from 60 penalty units or imprisonment for not more than 6
months to 240 penalty units or imprisonment for not more than 2 years.36 [33] It increases the
maximum penalty for supervising driver offence from 5 to 20 penalty units. [38] It increases the
maximum penalty for breaching an alcohol interlock condition from 30 penalty units or imprisonment
for 4 months to 240 penalty units or imprisonment for 2 years.37 [39] It provides that all drivers of
heavy vehicles (more than 4.5 tonnes) must have a blood or breath alcohol concentration of
0.00.38 [40] It shortens the period in which motor vehicles are deemed to be abandoned from 30 to
14 days. If a vehicle is deemed abandoned the Chief Commissioner of Police may sell it by public
auction or tender. [46]
Part 7 provides for miscellaneous amendments to the Transport Integration Act 2010 to support
infrastructure development and works in Victoria. It inserts new section 125A to extend the existing
leasing powers of Victorian Rail Track by allowing Victorian Rail Track to lease reserved and unreserved
Crown land for up to 99 years.39 (This is for the purposes of ensuring infrastructure projects funded by
the State and Commonwealth can progress.) [51] It delays the default commencement of the
Transport Legislation Amendment Act 2019 for 12 months. [55] Note the Explanatory memorandum:‐
‘This is required in order to ensure all necessary transitional activities with respect to matters contained
in that Act, including abolition of the Roads Corporation are completed.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

36
37
38

39
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This is consistent with the penalty for the offence to drive while disqualified under section 30 of the Act.
Ibid.
Note the Statement of Compatibility:‐ ‘This does not capture tradespeople with utes or people who hire a van on a
standard licence (for example to move to a new house). It will capture trucks that require a special licence.
See new section 125A(1) with the consent of the Secretary, Victorian Rail Track may enter a lease for up to 99 years of
land temporarily or permanently reserved under the Crown Land (Reserve) Act 1978 that Victorian Rail Track manages;
or unreserved Crown land under the Land Act 1958 that Victorian Rail Track manages under that Act.

House Amendments
Cladding Safety Victoria Act 2020
Bill Information
Member
Portfolio

Hon Richard Wynne MP
Planning

Amendments moved and passed
Moved by

Introduction Date
Second Reading Date

3 September 2020
4 September 2020

15 October 2020
Hon Lily D'Ambrosio MP

Summary
Notes: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The Committee reported on the Cladding Safety Victoria Bill 2020 as originally introduced in
Alert Digest No. 8 of 2020 tabled on 17 September 2020. The Bill received Royal Assent on
31 October 2020. The Committee now provides a further report on the House amendments
made to the Bill. The amendments were passed in the Legislative Assembly on 15 October
2020.
By way of background the Committee notes the Second Reading Speech:‐1 ‘The Cladding Rectification
program is funded for five years from the 2019‐2020 financial year. Before the end of the five years,
the Minister for Planning is required under the Building Act to review the ongoing need for the
additional building permit levy that was established to help fund the program.’ Cladding Safety Victoria
(CSV) was established to administer a cladding rectification program including the facilitation of
cladding rectification work for government buildings.2

Comments under the PCA
The House amendments permit the calculation of building levies to be made retrospectively to
1 January 2020. A House amendment inserted new sections 57A, 57B, 57C, 57D, 57E and 57F into the
Cladding Act 2020. The amendments inserted provisions into the Building Act 1993 which relate to
the calculation of building levies for more than one class of building.3 New section 57A inserted after
section 205G(2C) into the Building Act 1993:‐ ‘(2D) In the case of a building permit for which the
building work relates to more than one class of building, and those classes of building include one or
more class of building referred to in section 205G(2A) and a class 1,9 or 10 building, the levy paid under

1

2

3

See Alert Digest No. 8 of 2020 at page 1. <https://www.parliament.vic.gov.au/images/stories/committees/sarc/
Alert_Digests/Alert_Digest_No_8_of_2020.pdf> Note Cladding Safety Victoria (CSV) administers the program. The
Victorian Building Authority must pay to CSV monies collected relating to the building permit levy payable under
section 205G(2A) of that Act.
See section 1(a) of the Cladding Safety Victoria Act 2020
New section 57A provides for the payment of the building levies for more than one class of building. New section 57B
provides for the information which must be contained in a building application permit. New section 57C sets out the
circumstances in which a building surveyor must refuse a permit. New section 57D provides for the calculation and
notification of the levy and the matters which must be taken into account. New section 57E provides the Authority may
reassess the levy after the building permit is issued. New section 57F provides for the Authority to give notice of a
refund.
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subsection (2A) and calculated under subsection (2B) or (2C) must not include an amount that relates
to the class 1, 9 or 10 building.’
New section 277A of the Building Act 1993 inserted by new section 58A of the Cladding Act 2020
provides that the amendments have a retrospective effect to 1 January 2020. In addition, clause
44(2)(ab) provides that transitional regulations may be made which have a retrospective effect to
1 January 2020 for or with respect to the calculation of the building levy permit.
The Committee notes the retrospective effect of the provisions. The Committee seeks further
information as to whether there is a beneficial effect in relation to provisions.

Charter Issues
Property – Building permit levy – Transitional regulations relating to the calculation of a building
permit levy – Building work that relates to more than one class of building – Retrospective operation
Summary: Sections 44(2)(ab) and 58A may have permitted a levy to be imposed retrospectively on a
building permit applicant. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that section 44(2)(ab) provided that regulations of a transitional nature may be
made that:
have a retrospective effect to 1 January 2020 for or with respect to the calculation of the
building permit levy.
The Committee also notes that section 57A, which amended s. 205G of the Building Act 1993, provided:
In addition to subsections (1) and (2), for the purposes of the building permit levy payable under
section 205G(2A), if an application is for a building permit in respect of which the building work
relates to more than one class of building, and those classes of building include one or more
class of building referred to in section 205G(2A) and a class 1, 9 or 10 building: …
(b) the Authority must—
(i)

calculate the amount of building permit levy payable under section 205G(2A) in
respect of building work that relates to the class or classes of building referred to in
section 205G(2A); and

(ii) give the applicant written notice of the amount calculated under subparagraph (i).
Existing sub‐s. 205G(2A) provides for a building permit levy that must be paid in relation to the cost of
building work for which a building permit is required in respect of a building that is in classes 2 through
8 (and is not in regional Victoria.)
The Committee further notes that section 58A, which inserted section 277A into the Building Act 1993,
provided that the amendment by section 57A applied as if the amendments had been in operation on
and after 1 January 2020.
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The Committee observes that, to the extent that an application for a building permit in respect of
building work that related to both class 2 to 84 and class 1, 9 or 105 buildings was or would have
become:


payable under existing s. 205G(2A),6 sections 44(2)(ab) or 57A may have decreased the levy
payable by the applicant (because the levy may now no longer be payable for that portion of the
building work that relates to class 1, 9 or 10 buildings)7



not payable under existing s. 205G(2A),8 sections 44(2)(ab) or 57A may have increased the levy
payable by the applicant (because the cladding levy may now become payable for that portion
of the building work that relates to class 2 to 8 buildings)9

In the latter case, where an application was made between 1 January 2020 and the bill’s
commencement, sections 44(2)(ab) or 58A may have permitted a levy to be imposed retrospectively
on a building permit applicant.
Charter analysis
The Statement of Compatibility for the Bill as introduced in the Legislative Council remarked:
Clause 57B of the Bill introduces amendments to section 205H of the Building Act 1993 to
expand the information about the costs of building work that a building permit application
must contain to include whether the building work relates to more than one class of building
and to specify the costs that relate to a class of building specified in section 205G(2A) and the
costs that relate to a class 1, 9 or 10 building. To the extent that this information may disclose
further personal information about an individual, the right to privacy may be relevant. This
information is required in order to calculate the correct amount of building permit levy payable.
Section 205H of the Building Act 1993 already requires information about the cost of building
work to be provided in the application for a building permit. The amendment clarifies the
information required to be provided on the costs in relation to building work that relates to
multiple classes of building to enable the building permit levy to be more correctly calculated.
To the extent that clause 57B engages the right to privacy, in my view it does not limit it.
Accordingly, I consider that the provisions are compatible with the right to privacy under
section 13 of the Charter
The Committee notes that the Statement of Compatibility did not address sections 44(2)(ab) or 58A.

4

5
6

7

8

9

Classes 2 to 8 are apartments, hotels, dwellings attached to commercial buildings, offices, shops, car parks,
warehouses, laboratories and factories.
Classes 1, 9 and 10 include houses, hospitals and garages.
See ‘Cladding rectification levy FAQs’ at <https://www.vba.vic.gov.au/tools/bams/cladding‐rectification‐
levy‐faqs> (accessed 19th October 2020): “The cladding rectification levy must be paid in relation to the
cost of building work for which a building permit is required in respect of a multiple‐purpose building that
is a combination of any of the NCC classes 2 to 8 and NCC class 1, 9 or 10 that does not attract cladding
rectification levy… No cladding rectification levy is payable if a building is not a multiple‐purpose building
and that building is only NCC class 1, 9 or 10.”
See section 58A, which inserted a new sub‐section 277A: ‘The Authority may request an applicant for a
building permit or a relevant building surveyor to provide any information that it considers necessary to
assist in the reassessment and refund of any building permit levy.’
See ‘Cladding rectification levy FAQs’ at <https://www.vba.vic.gov.au/tools/bams/cladding‐rectification‐
levy‐faqs> (accessed 19th October 2020): “If the building work involves multiple NCC class types, the RBS
must determine and enter into BAMS information for the primary NCC code for that building permit.”
See section 44(2)(ab).
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The Committee observes that, to the extent that sections 44(2)(ab) or 58A permitted the retrospective
imposition of a levy on a building permit applicant, they may have engaged the Charter right of that
applicant not to be deprived of property other than in accordance with law.10
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
sections 44(2)(ab) and 58A with the Charter’s right not to be deprived of property other than in
accordance with law.

10
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Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

COVID‐19 Commercial and Residential Tenancies Legislation Amendment
(Extension) Act 2020
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Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
Minister for Ports and Freight
Minister for Fishing and Boating

1 Spring Street
Melbourne Victoria 3000 Australia
GPO Box 4356
Melbourne Victoria 3001
Telephone: +61 3 8392 8020
DX: 210292

Our ref: 20094779

Mr Mark Gepp MP
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002

Dear Chairperson
COVID-19 COMMERCIAL AND RESIDENTIAL TENANCIES LEGISLATION AMENDMENT
(EXTENSION) ACT 2020
Thank you for your letter concerning the COVID-19 Commercial and Residential Tenancies
Amendment (Extension) Act 2020 (the Act). The Act received Royal Assent on 22 September
2020. I note the Scrutiny of Acts and Regulations Committee is seeking further information
as to:
• Whether responsible Ministers are legally required to consider the human rights impact of
regulations recommended to be made under sections 15 and 62 of the COVID‐19
Omnibus (Emergency Measures) Act 2020 where those regulations relate only to a court
or tribunal or the procedure, practices or costs of a court or tribunal.
• Whether responsible Ministers are legally required to consider the human rights impact of
regulations recommended to be made under sections 603, 604 and 609 of the Residential
Tenancies Act 1997 (RTA) where those regulations relate only to a court or tribunal or the
procedure, practices or costs of a court or tribunal.
• Whether an entity, when exercising any power under regulations made pursuant to
sections 5 and 6 of the Act to make binding orders, is required by the Charter to give
proper consideration to, and act compatibly with, human rights.
• Whether section 10 of the Act, to the extent that it extends existing sections 540(1)(a),
553(1)(a), 563(1)(a) 573(1)(a) and 586(1)(a) of the RTA, is compatible with residential
landlords’ Charter right not to be deprived of property other than in accordance with law.
Human rights impact of regulations recommended to be made under sections 15 and
62 of the COVID‐19 Omnibus (Emergency Measures) Act 2020

The Committee seeks further information as to whether or not the Responsible Minister is
legally required to consider the human rights impact of regulations recommended be made
under sections 15 and 62 of the COVID‐19 Omnibus (Emergency Measures) Act 2020
(Omnibus Act), where those regulations relate only to a court or tribunal or the procedure,
practices or costs of a court or tribunal.
Section 15
Section 15 of the Omnibus Act provides that the Governor in Council may make regulations
modifying law relating to certain retail leases and non-retail commercial leases and licences.
The amendment of section 15 provided for by section 5 of the Act will allow for regulations to
be made to permit the Victorian Small Business Commission to make binding orders
directing landlords under eligible leases to give or agree to specified rent relief, and to
establish the scheme which supports the making of those binding orders. Division 1 of Part 2
of the Act (including section 5) was proclaimed on 29 September 2020.
Regulations have been made under the new regulation-making powers. These amending
Regulations were made and came into effect on 29 September 2020.
A human rights certificate has been prepared for these regulations, as they contain matters
beyond the scope of section 12A(3)(a) of the Subordinate Legislation Act 1994 (SLA). That
section provides for an exception to the requirement to prepare a human rights certificate if
the responsible Minister certifies that the statutory rule is ‘a rule which relates only to a court
or tribunal or the procedure, practice or costs of a court or tribunal’.
A copy of the regulations, the human rights certificate and other relevant documents have
been lodged with the Scrutiny of Acts and Regulations Committee.
Section 62
Section 62 of the Omnibus Act provides that the Governor in Council may make regulations
containing provisions of a transitional nature, including matters of an application or savings
nature, arising as a result of the repeal of any provision inserted into an Act by Chapter 3, 4
or 5 of the Omnibus Act.
The extension of section 62 provided for by section 9 of the Act will allow transitional
regulations to be made until 26 April 2021. This will enable transitional regulations to be
made upon the ultimate repeal of Part 16 of the RTA (inserted by Chapter 4 of the Omnibus
Act and extended by section 10 of this Act).
The precise nature and detail of any transitional regulations in respect of the repeal of Part
16 of the RTA is not yet known and may contain matters beyond the scope of section
12A(3)(a) of the SLA.
The human rights impact of any transitional regulations made under section 62 of the
Omnibus Act will be considered in accordance with SLA at the time at which they are made.
Human rights impact of regulations recommended to be made under sections 603, 604
and 609 of the RTA

The Committee seeks further information as to whether or not the Responsible Minister is
legally required to consider the human rights impact of regulations recommended to be made
under existing sections 603, 604 and 609 of the RTA (as extended by section 10 of the Act)
where those regulations relate only to a court or tribunal or the procedure, practices or costs
of a court or tribunal.
The Residential Tenancies (COVID-19 Emergency Measures) Regulations 2020
(RT Regulations) made under sections 603(1) and 609(1) of the RTA relate to matters
beyond the scope of section 12A(3)(a) of the SLA. A Human Rights Certificate under Section
12A of the SLA was tabled with the RT Regulations on 12 May 2020 (a copy is attached at
Attachment A).
The RT Regulations will be extended (without alteration) in line with the operation of Part 16
of the RTA by the proposed Residential Tenancies (COVID-19 Emergency Measures)
Amendment Regulations 2020 (RT Amendment Regulations). Pursuant to section 12A(3)(c)
of the SLA, a Human Rights Certificate is not required for the RT Amendment Regulations as
the Minister will certify that the proposed RT Amendment Regulations is an extension
regulation and is therefore exempt from the requirement to prepare a human rights certificate
under section 12A(1) of the SLA.
It is not proposed that any further regulations be made under sections 603, 604 and 609 of
the RTA. However, should this occur the human rights impact will be considered in
accordance with the SLA at that time.
Regulations made pursuant to Sections 5 and 6 of the Act to make binding orders
The Committee seeks further information as to whether an entity such as the Victorian Small
Business Commission (VSBC), when exercising any power under regulations made pursuant
to sections 5 and 6 to make binding orders, is required by the Charter to give proper
consideration to and act compatibly with human rights.
The Charter requires ‘public authorities’, defined in section 4, to give proper consideration to
and act compatibly with human rights. Section 4 excludes a court or tribunal from the
definition of ‘public authority’ except when it is acting in an administrative capacity. The
Charter does not define either court or tribunal.
The VSBC is established under section 4 of the Small Business Commission Act 2017. Its
functions include, under section 19(1)(a) of the Omnibus Act, to make arrangements to
facilitate the resolution by mediation, of disputes between landlords and tenants under an
eligible lease about the terms of that lease. As that function is of a public nature, in
performing that function it is a public authority for the purposes of the Charter and is required
to give proper consideration to and act compatibly with human rights.
In making a binding order under regulations made pursuant to sections 5 and 6 of the Act, it
is on balance likely that the VSBC would be acting as a tribunal because it would be acting
as an adjudicative body to determine disputes between parties concerning retail and nonretail commercial leases. In doing so, the VSBC would not be acting merely in an
‘administrative capacity’, because it would be making a binding and authoritative
determination of legal rights and duties according to existing legal principles. In that capacity
only, the VSBC would fall outside the definition of public authority in the Charter.

However, in its capacity as a tribunal, the VSBC would still have an obligation to act
compatibly with human rights in circumstances described in s 6(2)(b) of the Charter, which
relevantly provides that the Charter applies to tribunals to the extent that they have functions
under Part 2 and Division 3 of Part 3 of the Charter. The VSBC will therefore be obliged to
comply with the right to be treated equally before the law and the right to a fair hearing in
ss 8 and 24 of the Charter, respectively, because those are functions under Part 2. The
VSBC would be required to act consistently with the rules of natural justice in making binding
orders. For example, the VSBC would be required to act impartially in making a
binding order.
In addition, it is expected that the inclusion of a binding order power under the regulations
would operate as a significant incentive to landlords and tenants to act cooperatively in
negotiating rent relief. It is also intended that the VSBC could only make a binding order if is
fair and reasonable to do so.
Compatibility of existing sections 540(1)(a), 553(1)(a), 563(1)(a) 573(1)(a) and 586(1)(a)
of the Residential Tenancies Act 1997, with landlords’ Charter right not to be deprived
of property other than in accordance with law
The Committee seeks further information as to the compatibility of existing sections
540(1)(a), 553(1)(a), 563(1)(a), 573(1)(a) and 586(1)(a) of the RTA (as extended by section
10 of the Act) with the right to property in section 20 of the Charter.
These sections collectively empower the Victorian Civil and Administrative Tribunal (VCAT),
on relevant application of a tenant or resident, to make an order reducing the relevant rent
payable in relation to tenancy agreements, rooming houses, caravan park sites or caravans,
site agreements or SDA residency agreements.
The sections are to be read together with the Residential Tenancies (COVID-19 Emergency
Measures) Regulations 2020 (RT Regulations), which, before VCAT is able to deal with such
applications, empower the Chief Dispute Resolution Officer (CDRO) to engage in alternative
dispute resolution with the parties to prepare a written agreement about rent reduction. The
Committee queries whether the lack of express statutory criteria in the RTA for VCAT to
order such reductions engages the Charter's right against deprivation of property 'otherwise
than in accordance with law'.
Section 20 provides that a person must not be deprived of their property other than in
accordance with law. A deprivation of property 'in accordance with law' is generally accepted
as occurring pursuant to an existing regulatory framework that is sufficiently accessible and
precise to allow persons to regulate their own conduct.
As provided for in section 6 of the Charter, the right in section 20 only applies to natural
persons. Accordingly, that right will not apply to any landlords which are incorporated entities.
The intention of these temporary measures is to address the far-reaching social and
economic impacts of the unprecedented COVID-19 pandemic. Due to the ongoing and
dynamic nature of the crisis, and the intention that there will be a shared burden on landlords
and tenants in responding to this crisis, there is a need to retain flexibility to ensure that fair
outcomes are reached which take into account all parties' circumstances. Due to the variety
of factors that may be relevant to determining the fairness or proportionality of a rent

reduction application, mandatory statutory criteria were not included, so as to allow the
CDRO and VCAT to retain the discretion and flexibility to fairly resolve these disputes and
avoid arbitrary outcomes.
Additionally, when determining applications, VCAT will be obliged to exercise its powers in
accordance with the intentions of the legislative scheme, which includes not only the RTA but
also the RT Regulations. The RT Regulations provide for a mandatory alternative dispute
resolution mechanism for all payment related disputes prior to the dispute being heard by
VCAT (which include an application to reduce rent under the above provisions). Regulation
16 empowers the CDRO to determine the dispute if satisfied that it is fair and reasonable to
do so in all the circumstances, including by reducing the rent payable for a specified period.
Under regulation 4, it is a function of the CDRO to issue guidelines in respect of the scheme,
including the criteria for determining the suitability of eligible disputes for alternative dispute
resolution. Pursuant to this, the CDRO issued a general practice direction which lists a large
number of non-exhaustive factors that may be relevant to the resolution of a rent reduction
dispute, which reflects the complexity of these disputes and the fact that each dispute will
have unique factors relevant to assessing the fairness of a rent reduction.
If the dispute is not suitable for, or not resolved by, alternative dispute resolution, then the
party may apply to VCAT. In determining the application, VCAT will interpret its discretion in
accordance with the purpose of the scheme, which is to reach a fair outcome between the
interests of the landlord and tenant in the context of this emergency. VCAT will remain
obliged to observe natural justice in proceedings, provide a statement of reasons for
decisions on request, and its decisions remain subject to potential appeal.
Accordingly, in my view, any deprivation of property in the form of a reduced rent order will
occur 'in accordance with law', namely in accordance with a clear legal framework intended
to achieve a fair outcome between complex and competing interests of landlord and tenant,
and will not be arbitrary. Further, I consider that any possible limitation to the right in section
20 occasioned by these sections would be compatible with the Charter on the basis that it is
reasonable and demonstrably justifiable, having regard to the fact that these measures are
temporary and serve the important purpose of ensuring that tenants who are detrimentally
affected by the social and economic impacts of the COVID-19 pandemic are able to maintain
housing stability and avoid homelessness.
Should you wish to discuss this matter further, please contact Ms Kathryn Bannon, Executive
Director, Regulatory Assurance and Policy, Department of Justice and Community Safety on
0448 708 834 or by email Kathryn.Bannon@justice.vic.gov.au.
I trust this information has been of assistance and thank you again for taking the time to write
to me about this matter.
Yours sincerely

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
/

/
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Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Appropriation (Interim) Act 2020
5
Appropriation (Parliament) (Interim) Act 2020
5
Assisted Reproductive Treatment Amendment Bill 2020
3
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Cladding Safety Victoria Act 2020
11
Cladding Safety Victoria Bill 2020
8
Constitution Amendment (Fracking Ban) Bill 2020
5
Consumer and Other Acts Miscellaneous Amendments Bill 2020
7
Consumer Legislation Amendment Bill 2020
9
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020 8, 11
COVID‐19 Omnibus (Emergency Measures) Act 2020
5
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020
5
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Disability Service Safeguards Amendment Bill 2020
4
Education and Training Reform Amendment Bill 2020
7
Education and Training Reform Amendment (Regulation of Student Accommodation) Bill 2020
4
Education and Training Reform Amendment (School Employment) Bill 2020
8
Energy Legislation Amendment (Licence Conditions) Bill 2020
11
Family Violence Reform Implementation Monitor Amendment Bill 2020
4
Food Amendment Bill 2020
11
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
Human Tissue Amendment Bill 2020
8
Justice Legislation Amendment (Drug Court and Other Matters) Bill 2020
5
Justice Legislation Amendment (Supporting Victims and Other Matters) Bill 2020
10
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government (Casey City Council) Act 2020
3
Local Government (Whittlesea City Council) Act 2020
5
Local Government Bill 2019
15 of 2019, 1
Marine Safety Amendment (Better Boating Fund) Bill 2020
10
National Electricity (Victoria) Amendment Bill 2020
3
National Energy Legislation Amendment Bill 2020
7
North East Link Bill 2020
4
Parliamentary Committees Amendment (SARC Protection Against Rights Curtailment by
Urgent Bills) Bill 2020
9
Petroleum Legislation Amendment Bill 2020
5
Police and Emergency Legislation Amendment Bill 2020
6
Project Development and Construction Management Amendment Bill 2020
2
30

Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
8
Road Safety and Other Legislation Amendment Bill 2019
1
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2020
6
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4, 5
Spent Convictions Bill 2020
11
State Taxation Acts Amendment (Relief Measures) Act 2020
5, 8
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
Transport Legislation Amendment Bill 2020
11
Victorian Law Reform Commission Amendment Bill 2020
8
Wage Theft Bill 2020
5
Wildlife Rescue Victoria Bill 2020
6, 7
Worker Screening Bill 2020
9
SUBORDINATE LEGISLATION
Notices under section 3.6.SA of the Gambling Regulation Act 2003 fixing the value of the
supervision charge for venue operators for 2018‐19
Practitioner Remuneration Order 2020
SR No. 88/2019 – Road Safety (General) Regulations 2019
SR No. 93/2019 – Road Safety (Traffic Management) Regulations 2019
SR No. 109/2019 – Wildlife (Marine Mammals) Regulations 2019
SR No. 134/2019 – Education and Training Reform Amendment Regulations 2019
SR No. 162/2019 – Commercial Passenger Vehicle Industry (Infringements) Amendment
Regulations 2019
SR No. 163/2019 – Fisheries Regulations 2019
SR No 24 – Victoria Police Amendment Regulations 2020

9
5
1
2
5
5
7
5
9

31

Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
Sentencing Amendment (Emergency Worker Harm) Bill 2020
(iii)

9
15 of 2019, 2
15 of 2019, 1
4, 5

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;

Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
(vi)

8

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Gender Equality Bill 2019

9
1, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020

8

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Cladding Safety Victoria Act 2020
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
Human Tissue Amendment Bill 2020
North East Link Bill
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
Sentencing Amendment (Emergency Worker Harm) Bill 2020
Spent Convictions Bill

11
8, 11
5
9
3, 4
8
4
8
4, 5
11
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Alert Digest No. 9 of 2020

State Taxation Acts Amendment (Relief Measures) Act 2020
Summary Offences Amendment (Move‐on Laws) Bill 2019
Transport Legislation Amendment Act 2019 (House Amendment)
Transport Legislation Amendment Bill 2019
Wildlife Rescue Victoria Bill 2020

5, 8
3
1, 2
14 of 2019, 1
6, 7
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20
15.03.20

3 of 2020
4 of 2020

Summary Offences Amendment
(Move‐on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

North East Link Bill 2020

Treasurer

17.03.20

4 of 2020

Sentencing Amendment
(Emergency Worker Harm)
Bill 2020

Attorney‐General

17.03.20
29.04.20

4 of 2020
5 of 2020

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02.06.20

5 of 2020

State Taxation Acts Amendment
(Relief Measures) Act 2020

Treasurer

02.06.20
25.08.20

5 of 2020
8 of 2020

Wildlife Rescue Victoria Bill 2020

Andy Meddick MP

16.06.20
23.06.20

6 of 2020
7 of 2020

COVID‐19 Commercial and
Residential Tenancies Legislation
Amendment (Extension) Bill 2020

Consumer Affairs, Gaming and
Liquor Regulation

16.09.20
27.10.20

8 of 2020
11 of 2020

Human Tissue Amendment Bill
2020

Health

16.09.20

8 of 2020

Bill Title

Minister/ Member

Transport Legislation Amendment
Bill 2019
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Alert Digest No. 9 of 2020
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Health

16.09.20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14.10.20

9 of 2020

Cladding Safety Victoria Act 2020

Planning

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

11 of 2020

Bill Title

Minister/ Member

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020
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