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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Assisted Reproductive Treatment Amendment Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

7 September 2021
8 September 2021

Summary
The Bill amends the Assisted Reproductive Treatment Act 2008 (ART Act) to:

Expand the class of persons permitted to carry out artificial insemination;



Amend requirements for persons providing counselling;



Extend requirements for provision of advice and information applying to assisted reproductive
treatment providers (ART providers) to doctors carrying out artificial insemination other than
on behalf of a registered ART provider;



Clarify interpretation of the requirement for donor consent;



Provide for consent to a treatment procedure to be withdrawn on separation of the woman and
her partner;



Include exceptions to the offence for use of donated gametes in treatment procedures that may
result in more than 10 women having children who are genetic siblings;



Prevent gamete donors withdrawing consent to use of gametes after the formation of an
embryo;



Change requirements for consent to further storage, and removal from storage, of donor
embryos created from donor gametes;



Provide for reimbursement of costs incurred by a surrogate mother’s partner;



Recognise the surrogate mother’s rights in relation to her pregnancy and the birth of the child;



Permit a surviving partner, irrespective of gender, to commission a surrogacy arrangement using
gametes, or an embryo formed from, gametes produced by the deceased;



Clarify the application of confidentiality offences where information on the Central Register was
not disclosed by the Authority;



Make miscellaneous amendments and other consequential amendments to the Status of
Children Act 1974.

Part 2 – Amendments – Part 3 – Consequential amendments – Part 4 – Consequential amendments to
the Status of Children Act 1974
It substitutes existing language with gender neutral language. [5] New section 8 provides that a person
may only carry out artificial insemination if the person is a doctor or is under the supervision and
direction of a doctor who is carrying out the treatment on behalf of a registered ART provider.1 [6] It
enables counsellors who meet prescribed requirements to provide the counselling required before

1

The penalty is 480 penalty units or 4 years imprisonment or both. Note the Explanatory memorandum:- ‘This expands
the people who will be able to carry out artificial insemination with the aim of making this treatment more accessible.’

1
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undergoing artificial insemination, in addition to counsellors who provide counselling on behalf of a
registered ART provider. [8,11] Amended section 17(1)(d) provides that a gamete donor cannot
withdraw consent once the gametes are used to form an embryo. [10] Where a person has provided
gametes for use by their partner in a treatment procedure, their consent is deemed to be withdrawn
in respect of the use of those gametes or any embryos formed from such gametes on the separation
of the couple. Written notice of the separation must be given as soon as practicable. [14]
It provides an exception to the ban on the use of gametes, or an embryo formed from gametes,
produced by a donor in a treatment procedure if it may result in more than 10 women having children
who are genetic siblings.2 [19] It inserts new section 30A and the meaning of ‘responsible person’ and
clarifies storage requirements. [20-24] It allows for the partner of a surrogate mother who is party to
the surrogacy arrangement to be reimbursed for prescribed costs actually incurred as a direct
consequence of the surrogate mother entering into the surrogacy agreement. It also clarifies the rights
of a surrogate mother. [26,29] It makes further provision for the posthumous use of gametes or any
embryo in a surrogacy arrangement (provided consent requirements are met) regardless of the gender
of the deceased person or their partner. [30,31]
New section 55A applies if a doctor who carries out artificial insemination (other than on behalf of a
registered ART provider) proposes to carry out artificial insemination using donor sperm. It requires
doctors to disclose specified information on the doctor’s register to the donor on their request.3 [34]
It inserts subsection (3) after section 66A(2) that the prohibition on disclosing information on the
Central Register4 by an organisation authorised under section 67B does not apply to information that
is recorded in the Central Register but was not disclosed to the organisation by the Authority.5 [35,36]

2

3

4

5

2

Note the Second Reading Speech:- ‘Currently the Act allows no more than ‘ten women’ to undergo treatment using
eggs, sperm or embryos produced by the same donor. This is to manage the risk of people inadvertently forming
relationships with their genetic siblings. The Gorton review found that this limit discriminates against women in samesex relationships. It does not enable both women to carry a genetic sibling from the same donor to extend their existing
family and be recognised as one family when the ‘10 women limit’ is reached. It does not treat them as one family.
Our consultation with stakeholders identified that the limit also restricts other families seeking to have genetic siblings
using a surrogacy arrangement, such as same sex male couples, and single people where ten women have used the
same donor. The Bill fixes this too. It allows ‘existing families’ to have genetically related siblings for their existing
children using the same donor.’ We understand the concerns of some people conceived through donor conception that
exempting ‘existing families’ from the ‘10 women limit’ may increase the number of donor siblings they are related to.
However, given the reform applies to ‘existing families’, it is expected that there will be minimal additional children
from the same donor, so this reform fairly balances the needs of existing families and people conceived through donor
conception.’
Note the Explanatory memorandum:- ‘This requirement is equivalent to the requirement placed by section 55 of the
Principal Act on registered ART providers who propose to carry out a donor treatment procedure using a donor’s
gametes or an embryo formed from the donor’s gametes.’
Note the Act establishes a Central Register of information in relation to assisted reproductive treatment, including
information relating to the donation of gametes and embryos and offspring produced from such donations.
Note the Statement of Compatibility:- ‘Under sections 66A and 66C, the Authority, persons employed or engaged by
the Authority, organisations authorised under section 67B to assist the Authority to obtain certain information
(authorised organisation), and persons to whom the Authority discloses information on the Register, are only permitted
to disclose information contained on the Register in limited circumstances. Clauses 35 and 36 amend sections 66A and
66C of the Act to provide that those confidentiality obligations do not apply in respect of information that was not
obtained from the Central Register. For example, where information is obtained directly from an assisted reproductive
treatment provider or from a person conceived from donor conception, the confidentiality requirements under sections
66A and 66C will not apply, even where that same information is also contained on the Register. These amendments
may interfere with the right to privacy by clarifying that confidentiality requirements currently imposed by the Act in
relation to information that is recorded on the Register only apply where the information was obtained from the
Register, and not from other sources…For example, the amendments ensure that the Act does not interfere with an
organisation using information it obtains from a person conceived through donor conception to help that person locate
the relevant donor. Further, the confidentiality requirements under the Act will continue to apply in respect of all
information obtained directly from the Central Register. This ensures that the confidentiality of information disclosed
from the Register is maintained.’
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It provides for transitional arrangements for the amendments. [39] Part 3 makes various consequential
amendments. For the words ‘commissioning parents’ it substitutes the words ‘intended
parents’.6 [19,25,40,41] Part 4 makes consequential amendments to the Status of Children Act 1974 to
update language, substitute words and gender neutral terms.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

6

Note the Second Reading Speech:- ‘In addition, the term ‘commissioning parents’ will be replaced with ‘intended
parents’ to more sensitively recognise people who enter into a surrogacy arrangement consistently with other
Australian jurisdictions.’

3
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Great Ocean Road and Environs Protection Amendment Bill
2021
Member
Portfolio

Hon Lily D’Ambrosio MP
Energy, Environment and Climate
Change

Introduction Date
Second Reading Date

7 September 2021
8 September 2021

Summary
The Bill amends the Great Ocean Road and Environs Protection Act 2020 (the Great Ocean Act). The
Bill:

Further provides for the functions and powers of the Great Ocean Road Coast and Parks
Authority (the Authority);



Establishes the Great Ocean Road Coast and Parks Account;



Provides for the transfer of public land management to the Authority;



Provides for the revocation of permanent reservations of Crown land and the reservation of that
land for different public purposes;7



Makes consequential amendments to other Acts.

Part 2 – Amendment of the Great Ocean Act – Part 3 – Amendment of Borrowing and Investment
Powers Act 1987
The Minister may amend an approved Great Ocean Road strategic framework plan if satisfied the
amendment is of a minor or technical nature or if satisfied it is necessary to ensure it is not inconsistent
with a joint management plan made under Part 8A of the Conservation, Forests and Lands Act 1987. [8]
Amendments must be published in the Government Gazette and laid in each House of Parliament. [9]
Amended functions of the Authority are set out. The Authority must obtain the approval of the
Minister before acquiring or disposing of real property of more than $5 million in value. (New section
48B)8 [11] The Authority may make guidelines. [13] It expands the classes of persons to whom the
Authority may delegate its functions, duties or powers to include Parks Victoria, the chief executive of
Parks Victoria and the Secretary to the Department of Environment, Land, Water and Planning. [14]
It establishes the Great Ocean Road Coast and Parks Account (the Account). [16] Note the Second
Reading Speech:- ‘It is a landmark bill because the Authority will be able to operate autonomously and
not be reliant on the outcomes of annual State budget processes. It will be able to retain the funds it
generates that would otherwise have been paid into consolidated revenue to fund its operations.’
It inserts new Parts 5A, 5B and 5C into the Great Ocean Act with respect to land management
7

8

4

Note the Second Reading Speech: ‘It is a landmark bill because for the first time, in recognition that the iconic coasts,
parks and scenic landscapes of the Great Ocean Road are so special, and so important to Victoria, that they will have a
dedicated parks manager, the Great Ocean Road Coast and Parks Authority. This Bill provides the Authority with the
same functions, powers and obligations as Parks Victoria for this special part of our State, the Authority will become
equal to Parks Victoria in this respect…
…this Bill will not alter the underlying management tenure and conservation objectives of any national parks and other
areas under the National Park Act 1975 for which the Authority assumes responsibility. These special areas will continue
to be managed under the National Parks Act with the Authority having to meet the same conservation objectives and
obligations as Parks Victoria. The Authority will work closely with Parks Victoria and who will provide the Authority with
the expertise in conservation science and environmental works delivery in National Parks Act land to ensure
environmental conservation objectives are met.’
Note also new section 48B(1)(a) requires the Authority to acknowledge the intrinsic connection of the traditional
owners to Country including by way of suitable representation or involvement of specified Aboriginal parties in relation
to policy development, planning, land management and decision-making. See also section 4 of the original Act.
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obligations and planning responsibilities and crown land reservations. The Minister may make a
statement of obligations. The Authority must comply with a statement of obligations. (New Part
5A) [17] New Division 2 makes provision for land management plans. A land management plan must
be reviewed at the end of a 15 year period.(See new section 62L) New Part 5B makes provision for land
management and the transfer of public land management to the Authority.9 New Part 5C provides for
the making of a Reservation Order for Crown land in the Great Ocean Road coast and parks to allow
for the revocation of permanent reservations of Crown land and the reservation of that land for
different public purposes. [17] Regulations may be made for prescribing fees for parking vehicles and
other matters including entry to land.10 [18] It provides for the transfer of asset management from
committees of management. [19,21] Schedule 1 identifies land which if not transferred to the
Authority before 1 November 2025 is transferred on that date. [22] It amends Schedule 1 of the
Borrowing and Investment Powers Act 1987 to insert references to the Authority in various provisions
of that Act. [23]
Part 4 – Part 5 – Amendment of Conservation, Forests and Lands Act 1987
It inserts the definition of Great Ocean Road coast and parks and references into the Commissioner for
Environment Sustainability Act 2003. [24] Part 5 makes various amendments to the Conservation,
Forests and Lands Act 1987. [25-46] The Minister and the Secretary may delegate their powers,
functions and duties to the Authority. [26] The Authority may determine with the approval of the
Minister, a fee to be charged for services and other matters. [27] It allows the Authority to grant or
loan money or provide other assistance to a land owner.11 [29] The Authority is required to take all
reasonable steps to give effect to any traditional owner land agreement when it is carrying out a
function or duty under Part 8A of the Conservation, Forests and Lands Act 1987. (The amendments
mirror the existing roles of Parks Victoria including consultation, consideration of submissions and
providing assistance and guidance to a Traditional Owner Land Management Board.) [30-37]
The Authority after consultation with the Secretary may delegate its functions, powers or duties under
various Acts to a Traditional Owner Land Management Board or any of its employees if the land is
managed by the Authority. [38] The Secretary may appoint the Authority’s employees or specified class
of employees as authorised officers for any or all land managed by the Authority. (This mirrors the role
of Parks Victoria.) [39] The Authority may seek an injunction to restrain a person from contravening
condition of works approval or notices in land that is controlled and managed by the Authority. [42]
The Authority may enforce regulations which relate to parking infringements. [43] Compensation may
be ordered by a court in certain circumstances.12 [44]

9

10

11

12

Note the Explanatory memorandum:- ‘New section 62Q(2) is a deeming provision which provides that on 1 November
2025, the Authority becomes the body that controls and manages (the land manager of) the Crown land referred to in
Schedule 1 for which it has not already been appointed as land manager either under an Order made under section
62Q(1) or an Order made under section 16C(1) of the National Parks Act 1975.’
Note the Explanatory memorandum:- ‘New section 66(1)(b) (parking fees) does not apply to land managed under the
National Parks Act 1975 and section 66(1)(c) (entry fees) does not apply to land managed under the National Park Act
1975 or land reserved under the Crown Land (Reserves) Act 1978. Any such fees would be subject to regulations made
under those Acts.’
Note the Explanatory memorandum:- ‘Subclause (2) inserts section 68(1)(ab) to allow the Authority to grant or loan
money, or provide other assistance, to a land owner, consistent with the existing powers of the Secretary and Parks
Victoria. Subclause (3) expands section 68(2)(b) to enable the Authority to specify, with the approval of the Minister,
conditions to which the grant or loan or other assistance is subject. Subclause (5) inserts new section 68(2)(d) to provide
that a grant or loan or assistance provided by the Authority to a land owner is subject to a requirement that the land of
the land owner must adjoin land controlled and managed by the Authority.’
Note the Explanatory memorandum:- ‘Clause 44 amends section 97(1) of the Conservation, Forests and Lands Act 1987
so it applies to the Authority for land controlled and managed by the Authority, in addition to the Secretary and Parks
Victoria, as provided in existing section 97(1), which enables compensation to be ordered by a court under section 86
of the Sentencing Act 1991 if an offence is committed.’

5
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Part 6 – Amendment of Crown Land (Reserves) Act 1978 – Part 7 – Amendment of Domestic Animals
Act 1994 – Part 8 – Amendment of Forests Act 1958
A permanent reservation of land in the Great Ocean Road coast and parks may be revoked by a
Revocation Order as provided for in new Part 5C. [47] The Secretary is required to consult with the
Authority before entering into a management agreement in relation to land controlled by the
authority. [49] The Authority must not act inconsistently with any part of a Statement of Planning
Policy for a declared area which is expressed to be binding on it and have regard to the principles set
out in the Planning and Environment Act 1987. [50] It inserts various definitions and references into
the Domestic Animals Act 1994 which provide for the appointment of Great Ocean Road Coast and
Parks Authority authorised officers and the issue of identity cards. [53,57] The Authority may make an
order published in the Government Gazette, in a newspaper and on the relevant website which
prohibits dogs and cats from being present on land managed by it.13 [55]
It empowers authorised officers to take reasonable action in relation to an order under section 2614 or
26(2A) of Domestic Animals Act 1994 and compliance matters under the provisions of that Act and the
regulations.15 [58] Departmental authorised officers, Council authorised officers and Council
contracted authorised officers may serve infringement notices. [61] It amends the Forests Act 1958 to
include reference to the Authority for the purposes of that Act as land manager. The general powers
of land manager in that Act include a reference to the Authority. [62-68] Any monies received by the
Authority pursuant to any regulations made in accordance with that Act must be paid into the Great
Ocean Road Coast and Parks Account. [71] The Authority is the land manager on and from 1 July 2023
in relation to various provisions in that Act and land in the Great Ocean Road coast and parks. [73-78]
Part 9 – Amendment of Land Act 1958 – Part 10 – Amendment of Local Government Act 1989 –
Part 11 – Amendment of Local Government Act 2020 – Part 12 – Amendment of National Parks Act
1975 – Part 13 – Amendment of Water Act 1989 – Part 14 – Amendment of Wildlife Act 1975 _–
Part 15 – Consequential amendments – Part 16 – Repeal
It inserts various definitions of the Authority into the Land Act 1958.16 [85] The Secretary must consult
with the Authority prior to entering a management agreement for any unreserved Crown land
controlled and managed by the Authority. A Traditional Owner Land Management Board may manage
unreserved Crown land if it is provided for in an agreement. [87]

13

14
15

16

6

Note the Explanatory memorandum:- ‘New section 26A(3) provides that if the Authority proposes to make an order
under section 26A in respect of a public place within the meaning of section 3 of the Summary Offences Act 1966, that
is on private land, the Authority must obtain the agreement of the owner or occupier of the private land to the order
before making the order… The purpose of this provision is to enable the Authority to regulate the presence of domestic
animals (particularly dogs) on the beaches that it controls and manages. It is intended that an order made in accordance
with section 26A would allow the Authority to regulate the times when dogs and cats can be on beaches and how dogs
and cats are to be restrained (for example, requirements around leashes).’
Note section 26 of the Domestic Animals Act 1994 provides for dogs and cats found in places specified by the Council.
Note the Explanatory memorandum:- ‘New subsection (2A) confers the powers set out in section 74(2)(c) to (f) on
Authority appointed authorised officers… exercising a power under subsection (1D). These include powers to inspect
animals, ask questions and seize and remove animals in accordance with Division 2 of Part 7A of the Domestic Animals
Act 1994. The amendment to section 74(3) empowers Authority appointed authorised officers, in enforcing compliance
with orders made under sections 26 and 26A, to ask for a person's name and address if there are reasonable grounds
to believe that [an] offence has been or is about to be committed.’
Note clause 85 inserts a definition of land manager into section 2A of the Land Act 1958 to mean—
(a) for Parks Victoria recorded land, Parks Victoria; or
(b) for land controlled and managed by the Great Ocean Road Coast and Parks Authority under section 62Q of the
Great Ocean Road and Environs Protection Act 2020, the Great Ocean Road Coast and Parks Authority; or
(c) for all other land, the Secretary;
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From 1 July 2023 in relation to land in the Great Ocean Road coast and parks, where relevant
references in respect of land management are construed as references to the Authority. [88-94]
It amends the Local Government Act 1989. Local laws which apply to the Great Ocean Road coast and
parks may be published in the Government Gazette. [99] It inserts various definitions into the Local
Government Act 2020. A Council, a responsible entity must not act inconsistently with any part of the
Great Ocean Road strategic framework plan that is expressed to be binding on the Council and must
have regard to the Great Ocean Road coast and parks protection principles. [101]
It inserts new Part IIA into the National Parks Act 1975 to provide for the appointment of the Authority
as land manager for any land managed under the National Parks Act 1975 within the Great Ocean Road
coast and parks. The Minister may only recommend that the Authority be appointed land manager
with the approval of all other Ministers who administer the National Parks Act 1975 and the Parks
Victoria Act 2018. [104] It inserts a reference to the Authority so that the requirements for the
preparation of a management plan that apply to marine and coastal Crown land also apply to the
Authority.17 [105] It clarifies who has control and management of each marine national park and
marine sanctuary and the management plans which apply to marine and coastal Crown land. [106,107]
It clarifies the responsibility for the management of land following its acquisition and prior to its
reservation. [108-112] The Authority has the same obligations as the Secretary of Parks Victoria in
relation to the Great Ocean regions when performing duties under the National Parks Act 1975. [113114] It inserts various references to the Authority so it may grant permits to take fish or fishing bait in
a marine national park or marine sanctuary for research and grant tour operator licences. [116,120]
The Authority must have regard to a Statement of Planning Policy and an approved Great Ocean Road
strategic framework plan. [118,119] The Authority may authorise rehabilitation works in specified
parts of the Great Otway National Park. [129] Annual reports must include parks for which the
Authority has control and management. [131] It substitutes the Authority for Parks Victoria in respect
of authorisations which may be granted under that Act for the carriage of weapons other than guns
through parks. [133] The Impounding of Livestock Act 1994 applies to livestock trespassing on land
managed by the Authority under section 32AA. [135]
It inserts a reference to the Authority in the existing regulation making provision.18 [137] It makes
statute law revision amendments and updates references in the Water Act 1989. [139-142] It inserts
references to the Authority to include the Authority as land manager in the Wildlife Act 1975. The
existing obligations in various sections are imposed on the Authority as land manager. [143-145]
The Secretary must consult the Authority before entering into a management agreement in relation to
any land within the Great Ocean Road coast and parks. If a Traditional Owner Land Management Board
has entered into an agreement in accordance with the part to manage any land in a State Wildlife
Reserve or Nature Reserve that would otherwise be controlled by the Authority, the Authority does
not have the power to manage land to the extent of that agreement. [147] It inserts a reference to the
Authority in the existing regulation making provision. The Governor in Council may make regulations
made under section 87(7) of the Wildlife Act 1975 to confer a discretionary authority or impose a duty
on the Authority as well as those already specified including the Minister, the Secretary, Parks Victoria
etc. [149]

17

18

Note the Explanatory memorandum:- ‘Subclause (3) inserts new section 17(6) to (9) to provide that the Authority has
the functions and duties set out in section 17 in relation to land managed under this Act for which it is appointed as
land manager and to clarify that Parks Victoria will still have the responsibility to prepare a plan of management for the
Great Otway National Park.’
Note the Explanatory memorandum:- ‘The amendment provides that the Regulations may leave certain matters or
things to be determined, applied, dispensed with or regulated by the Authority, including, but not limited to, the setting
aside of areas in parks and the granting of permits.’

7
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Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

8
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Suburban Rail Loop Bill 2021
Member
Portfolio

Hon Jacinta Allan MP
Suburban Rail Loop

Introduction Date
Second Reading Date

7 September 2021
8 September 2021

Summary
The purposes of the Bill are to:

Establish the Suburban Rail Loop Authority (Authority);



Confer on the Authority appropriate functions and powers for it to plan and deliver the Suburban
Rail Loop (Loop) and development associated with the Loop;



Confer on the Authority appropriate functions and powers to enable it to operate or manage
the operation of the Loop or manage development associated with the Loop. Note the Second
Reading Speech:The Suburban Rail Loop Program will include both:
- the infrastructure needed to establish a new orbital rail line from Cheltenham to Werribee
through Melbourne's suburbs; and
- the development and delivery of new urban precincts, associated developments and
infrastructure associated with the new orbital rail line
Infrastructure and associated developments will be delivered progressively over the years.
Given the scale and scope of the program, on-going formalised institutional settings are
needed. The Bill does this by creating a new statutory authority that will plan for and deliver
the Suburban Rail Loop program and by giving this Authority the land use planning and
project delivery powers it will need to deliver the program… The Suburban Rail Loop Authority
can be distinguished from the other major transport project delivery authorities by reference
to its ongoing role in relation to planning for and managing the development, activation and
protection of precincts around the Suburban Rail Loop infrastructure… Once necessary
planning approvals have been obtained for the proposed development, the Premier may
declare a part of the Suburban Rail Loop Program to be a Suburban Rail Loop project and
specify the area of land that will be used for that project.
The effect of the declaration is that the Suburban Rail Loop project is deemed to be a major
transport project under the Major Transport Projects Facilitation Act 2009 (the “Facilitation
Act”). The Suburban Rail Loop Minster is deemed to be the Project Minister and the Suburban
Rail Loop Authority is deemed to be the Project Authority. The project area specified in the
declaration is deemed to be the project area under the Facilitation Act. These deeming
provisions provide the Suburban Rail Loop Minister and the Suburban Rail Loop Authority with
the project delivery powers in the Facilitation Act that are needed to deliver Suburban Rail
Loop projects.

Part 1 – Part 2 – Suburban Rail Loop Authority
Part 1 contains preliminary matters, objectives, purposes and commencement. The Secretary is the
Secretary of the Department of Transport. [1-7] Part 2 establishes the Authority and its functions and
general powers. [8-12,13] The Authority may dispose of land, an interest in land to a subsidiary of the
Authority, the State or a public authority for nominal consideration.19 [16] The Authority is subject to
19

Note the Explanatory memorandum:- ‘To facilitate the timely delivery of the Suburban Rail Loop program, land may
need to be transferred between public sector entities, including the Authority and its subsidiaries. Clause 16 is intended
to facilitate efficient land assembly by providing for the transfer of land for nominal consideration. The express inclusion
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the general direction and control and any specific direction of the Minister. Directions must be
published in a Government Gazette and on its Internet site. [17] There is a board of directors. [19] The
board may appoint a chief executive officer and provide a corporate plan and statement of corporate
intent. [34,38,42] It provides for delegations by the Authority. (See comments under PCA) [37] The
Authority must establish and keep a General Fund. [46] The Treasurer by instrument may exempt an
agreement, transaction, works or matter from duties, rates, taxes or charges levied in relation to the
Loop. Notice of the exemption must be published in the Government Gazette. [52]
The Authority may compulsorily acquire land for or in connection with the Loop program subject to
the approval of the Minister. The Land Acquisition and Compensation Act 1986 applies and provides
for procedures to be followed for a compulsory acquisition of land and for compensation.20 [53,54] It
provides a power for authorised persons to enter land for surveying and investigation and provides
limitations in relation to the exercise of that power. [56] The Authority has the functions and powers
of a project authority under Divisions 1 and 2 of Part 7 of the Major Transport Projects Facilitation Act
2009. [58] The Authority must provide an annual report. [60] The Authority may, with the Minister’s
approval enter into reciprocal arrangements with Ministers, public sector entities and public
authorities. [63]
Part 3 – Suburban Rail Loop planning interface – Part 4 – Suburban Rail Loop projects
The Minister may declare an area of land to be Loop planning area by publication in the Government
Gazette. [65] The Premier may declare a development or proposed development to be a Loop project
and publish it in the Government Gazette. [72] It applies the Major Transport Projects Facilitation Act
2009 to a Loop project. Note the Explanatory memorandum:- ‘Following a Suburban Rail Loop project
declaration, the powers under the Major Transport Projects Facilitation Act 2009 are intended to be
available with respect to that project, in addition to powers conferred on the Authority under this
Bill.’ [78] A project completion declaration must be published in the Government Gazette and on an
Internet site maintained by the Department. [82]
Part 5 – General – Part 6 – Savings, transitional and related provisions
Part 5 provides generally for the delegation of powers under the Bill by the Minister. It includes offence
provisions for the improper use of information and for the use of confidential information acquired
because of a connection with the Authority. It provides generally for proceedings, evidence and the
service of documents and the making of regulations by the Governor in Council. It provides a
delegation power for the Minister. [85] It provides the Governor in Council with power to make an
Order to require a public authority to perform its functions in relation to a project area for a Loop
project within a specified time. [90] It provides that the Authority and another person are not
prevented from making express provisions for rights, obligations and liabilities under a contract for the
Loop.21 [95] It makes provision for matters under the Corporations Act 2001 (Cth).22 [96] It specifies

20

21

22

10

of nominal consideration is not intended to implicitly prohibit other land powers, without such express provision, from
being used to transfer land for nominal consideration.’
Note the Explanatory memorandum:- ‘Clause 54 provides that section 3 of the Cultural and Recreational Lands Act 1963
does not apply to the compulsory acquisition of land by the Authority under clause 53. That Act prohibits the acquisition
of recreational land used for the purpose of cultural, sporting, recreational or similar facilities. Clause 54 displaces that
prohibition in relation to land acquired by the Authority in connection with the Suburban Rail Loop program.’
Note the Explanatory memorandum:- ‘Subclause (2) provides that subclause (1) extends to any provision in Part IVAA
of the Wrongs Act 1958 even if the provision applies to liability in contract. Part IVAA of the Wrongs Act 1958 applies
to claims for economic loss or damage in an action for damages and for damage for a contravention of s 18 of the
Australian Consumer Law (Victoria) and provides for proportionate liability for apportionable claims. The purpose of
this clause is to provide that the proportionate liability provisions in that Part do not apply to the Authority or a
subsidiary of the Authority in the circumstances described.’
The note in clause 96 states:- ‘This section ensures that section 588G of the Corporations Act will not apply to anything
done by a subsidiary of the Authority that represents the Crown. Section 5F of the Corporations Act provides that if a
State law declares a matter to be an excluded matter in relation to specified provisions of the Corporations legislation,
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certain instruments which are not legislative instruments for the purposes of the Subordinate
Legislation Act 1994; a Loop planning area declaration, a Loop project declaration and a project
completion declaration. [97] There is a general regulation making power. [98] Part 6 contains savings,
transitional and savings provisions. The commencement dates will be the day that clause [8] comes
into operation. Clause [2] states this will be no later than 1 September 2022. [99-115]
Part 7 – Amendment of the Planning and Environment Act 1987
Part 7 provides generally for amendments to the Planning and Environment Act 1987 to establish the
Loop Authority as a planning authority for land to which a Loop planning area declaration applies. It
empowers the Loop Authority to prepare a planning scheme amendment in relation to the Loop
program. It requires the referral of certain applications to prepare planning scheme amendments and
certain adopted planning scheme amendments to the Loop Minister prior to authorisation or approval
by the Minister for Planning. It also provides a number of exceptions and alterations to existing
processes in relation to the Loop program and land to which a Rail Loop planning area declaration
applies.
An application by a municipal council to the Minister for Planning seeking authority to prepare a
planning scheme amendment that applies to land to which a Loop planning area declaration applies
must be referred to the Suburban Rail Loop Minister. The Minister for Planning cannot authorise the
preparation of the amendment without the consent of the Loop Minister. [119] It enables the Loop
Authority to prepare a planning scheme amendment in relation to the program and develop planning
controls to meet the objectives of the program. [122]
It inserts new section 20(6) which empowers the Minister for Planning to exempt amendments
prepared by the Authority from sections 17, 18 and 1923 of that Act if the Minister considers

23

then those provisions will not apply to that matter in the State concerned.’ Also note the Explanatory memorandum:‘This is to ensure that to the extent to which any subsidiary of the Authority that represent the Crown may be a company
to which the Corporations Act applies, the directors of the subsidiary are not subject to the duty to prevent insolvent
trading.’
Sections 17-19 of the Planning and Environment Act 1987 refer to:
17 Copies of amendment to be given to certain persons (1) Copies of the amendment must be provided to the relevant
municipal council, Minister, and other persons specified by Minister. (2) A copy of the any agreement entered into
under section 173 to any person to whom it gives a copy of the amendment if the agreement or part of the agreement
will not come into operation fully unless the amendment comes into operation. (3) Planning authority must give copies
of any amendment, explanatory report and any document applied, adopted or incorporated in the amendments to the
Minister not less than 10 days before it first gives notice.
18 Availability of amendment (1) Documents must be made available in subsection (2) in accordance with public
availability requirements. (2) For the purposes of subsection (1) these include the proposed amendment to a planning
scheme, explanatory report, documents that are applied, adopted or incorporated and the accompanying agreement).
19 What notice of an amendment must a planning authority give? (1) notice of preparation of amendment to a planning
scheme provided to every Minister, public authority and municipal council materially affected; land owners and
occupiers materially affected; to owners and occupiers of land benefited by a registered restrictive covenant, if the
amendment provides for the removal or variation of the covenant; Minister administering the Land Act 1958 if it
provides for the closure of a road wholly or partly on Crown land. (1A) Planning authority not required to give notice
where the number of owners and occupiers affected makes it impractical to notify them all individually about the
amendment. (1B) Reasonable steps must be taken by the planning authority that a public notice of the amendment is
given in the area affected which states that owners and occupiers of land are entitled to make submissions. (1C) The
planning authority must cause notice for the removal or variation of a registered restrictive covenant to be given by
placing a sign on the land which is the subject of the amendment. (2) A planning authority must public a notice of the
amendment in a newspaper. (2A) A planning authority must cause notice for the removal or variation of a registered
restrictive covenant to be given by placing a sign on the land. (3) When notices required under (1), (2) or (2A) the
planning authority must publish a notice of preparation of the amendment in the Government Gazette. (4) The notice
under (3) must be in accordance with the regulations and set a date for submissions not less than one month from the
date of the notice. (5) Failure by planning authority under subsection (1) does not prevent adoption or approval of the
amendment or submission by the Minister. (6) Subsection (5) does not apply to an owner of land about the preparation
of an amendment for reservation of the land for public purposes, closure of a road which provides access to the land.
(7) Planning authority must take reasonable steps to tell anyone who may be affected.
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compliance with any of those requirements is not warranted or it is appropriate in the interests of
Victoria or a part of Victoria. [123]
Note the Statement of Compatibility:Powers to exempt notice requirements
Clause 123(2) amends the PE Act to provide that the Minister for Planning may exempt the
Authority from any requirements in sections 17, 18 and 19 of the PE Act which each impose
certain notice requirements in respect of planning amendments, including to the public, if the
Minister considers that compliance [of] any of those requirements is not warranted. This power
is equivalent to what is currently provided in section 20(4) of the PE Act. Under section 21 of
the PE Act, a person can make a submission to the planning authority about an amendment of
which notice has been given under section 19. Any exemption from those sections may
therefore preclude people materially affected by the planning amendment from making
submissions.
However, the amendments made by the Bill provide that a Minister may only exempt an
Authority's obligations under sections 17 to 19 of the PE Act if compliance is not warranted or
'the interests of Victoria or any part of Victoria make such an exemption appropriate'.
Therefore, the non-compliance can only occur in certain circumstances, on the Minister's
decision. Any limitation on the fair hearing right may be justified under s 7(2) as it is reasonable
to circumscribe those rights when the 'interests of Victoria' require, in the context of planning
amendments that are critical to the development of the Loop project, which will benefit the
State more broadly. As mentioned, this power already exists under the PE Act; the effect of this
clause is simply to give the relevant Minister an equivalent power in the context of the Loop
project. Finally, the Minister's decision is also subject to judicial review, which ensures that its
lawfulness may be scrutinised by the courts.
It inserts new section 34A to require the Minister for Planning to refer adopted planning scheme
amendments and panel findings to the Loop Minister if the amendment applies to land to which a Loop
planning area declaration applies. [124] It inserts section 39(9) to exclude planning scheme
amendments prepared by the Loop Authority for land to which a Loop planning area declaration
applies from the jurisdiction of the VCAT. [127] Note the Statement of Compatibility:Exclusion of review of defects in procedure
Clause 127 provides that section 39 of the PE Act, which relates to defects in planning
procedure, will not apply to a planning scheme prepared by the Loop Authority that applies to
land to which a Loop planning declaration applies. Section 39 of the PE Act ordinarily provides
for a person substantially or materially affected by a failure of the Minister for Planning,
planning authority or panel to comply with certain parts of the PE Act relating to planning
scheme amendments to refer the matter to the Victorian Civil and Administrative Tribunal
(VCAT). Ousting the jurisdiction of VCAT in relation to these issues for land to which a Loop
planning declaration applies may limit the right to a fair hearing under section 24 of the
Charter.
However, I am satisfied that any limit to the fair hearing right occasioned by clause 127 is
justified in the circumstances. The limit to VCAT review is included in the Bill for the important
purpose of mitigating potentially significant delay to the Loop program. The limits on review
only apply to defects in the process for approving amendments in planning schemes. Further,
judicial review in the Supreme Court will still be available. Therefore, any limitation to the fair
hearing right will be justified in accordance with s 7(2) of the Charter, as, while specific provision
for VCAT review is removed, other avenues for review will remain, and the clause is therefore
reasonably proportionate to its purpose of minimising delay to the overall Loop program.
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Part 8 – Amendment of Major Transport Projects Facilitation Act 2009 – Part 9 – Amendment of other
Acts
It simplifies the types of plans required for the Planning Minister to make a designation of a project
area to provide clarity. A project area designation may be made by the Planning Minister with respect
to a declared project provided that the use and development of the land is not prohibited by or under
an applicable planning scheme.24 [136] Consolidated plans must be received by the Planning Minister
before making an Order approving consolidated plans of a project. Consolidated plans must contain
sufficient detail to identify the extent of the project area. [138] It provides for additional powers that
a project authority has for the purpose of performing its project functions including entering into a
partnership, participate in the formation of a corporation or trust. [141] It provides a delegation power
for the Secretary if the Secretary is the project authority. [142]
It inserts new Division 1AA into Part 6 to enable project authorities to deal with land before a project
becomes an approved project and once a project is approved to acquire land from and transfer land
to specified entities (defined)25 for nominal consideration. (This replicates the earlier general
provisions. See clause [16]) [143] It provides a project authority with powers to acquire an interest in
the land in the project area by agreement or by a compulsory process under the Land Acquisition and
Compensation Act 1986. [144,145] A project authority may purchase land outside the project area for
the purposes connected with an approved project. [157] Additional Orders in Council may be made
acquiring any interest in land from land in the project area vested in a public authority or Council. [159]
It amends existing section 139 which provides the Governor in Council with a power by Order and on
the recommendation of the Project Minister to revoke the entirety of a permanent or temporary
reservation of Crown land entirely within a project area. [166,167] Note the Explanatory
memorandum:- ‘This amendment reflects the new process for the grant of Crown land to the project
authority under new section 142B (see clause 172). The provisions, in combination, are intended to
enable a Crown grant of land that is freed from a reservation by a section 139 Order to be made in the
same instrument as that section 139 Order. The grant will take effect immediately after the reservation
is revoked.’
It amends section 142A to enable the divestment of alienated interests that exist in unreserved Crown
land by an Order made under section 142A(3).26 [171] It inserts new section 142B into the Major
Transport Projects Facilitation Act 2009 to provide the Governor in Council with a power to grant
Crown land to the project authority as an estate in fee simple on the recommendation of the Project
Minister for the purposes of an approved project. [172] It amends section 145 to create a
right to compensation for the divestment of legal or equitable estates or interests under new section
142A. (See clause [171]) [174] It provides for additional rights for compensation for Councils. [175,
178-180,184,185]
The Governor in Council may by Order published in the Government Gazette make a declaration of
underground land as project land. The Order may provide for the acquisition by the Crown or the
24

25

26

Note the Explanatory memorandum:- ‘Section 95(3)(a) is amended to set a general standard for the plan required by
the Planning Minister and remove the requirement that the plan be signed by the Surveyor-General and lodged at the
Central Plan Office. Given the role and effect of a project area designation, it is not necessary for a project area to be
specified at a level of precise surveying detail. In that context, the requirement for sign off by the Surveyor-General has
created unnecessary delays.’
See new section 111A – specified entity means— (a) the Crown or (b) a Minister or (c) a Department Head within the
meaning of the Public Administration Act 2004, or (d) a public authority or (e) a Council or (f) a transport body.
Note the Explanatory memorandum:- ‘Section 142A currently operates to enable unreserved Crown land to be
designated for the purposes of an approved project (and temporarily reserved for that purpose under the Crown Land
(Reserves) Act 1978) but does not enable the divestment of any alienated interests in that land… Subclause (2) inserts
new sections 142A(7), (8), (9) and (10) which together provide for the divestment of interests in land, rights and
interests in roads that are discontinued under the section and rights in relation to the soil, bed and banks of rivers. The
provisions are in equivalent terms to other provisions in the Major Transport Projects Facilitation Act 2009, such as in
sections 141(2), 141(3), 141(4) and 141(8).’
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project authority of a right in the nature of an easement over a stratum of land below ground level in
the project area. (See new sections 162A and 162B) [186] It inserts new sections 163 and 164 and
makes provision for compensation to a person with respect to the loss of market value of declared or
acquired underground land. The Land Acquisition and Compensation Act 1986 applies. However note
new section 163(2) provides that ‘a person is not entitled to compensation in relation to the effect of
an Order under section 162 or 162B on any interest in land at a depth of 15 metres or more below the
surface of land.’ [187] Note the Second Reading Speech:The main change the Bill makes to compensation rights and requirements is to remove the
entitlement to compensation for acquisition of an underground stratum of land that is deeper
than 15 metres from the surface of the land. Claims for compensation for loss of interest in
underground stratum can be made by any person that had a legal or equitable interest in the
land. The 'heads of claim' for market value, loss attributable to disturbance and professional
expenses are the same as that which applies to conventional compulsory acquisitions.
For current tunnel projects, the experience has been that significant costs are incurred by all
parties in the process of assessing claims for compensation, including in circumstances where
the Valuer-General has consistently provided advice that the owner has suffered no loss of
market value. The time, cost and expense of making a claim – predominately legal expenses are disproportionate to the effect of acquisition on most interests in land and the actual
compensation amount that a claimant could reasonably expect to receive. That is particularly
in cases where the underground stratum that is to be acquired is deeper than 15 metres. This
is because the interest in land established in fee simple estates created since 1891 have
generally been limited to a depth of either 50 feet or 15 metres below the surface.
There are some very old titles that are not depth limited, however, available evidence, including
that prepared by the Valuer-General and published on the Department of Transport website,
indicates that underground strata land divestment beyond a depth of 15 metres would result
in a no impact on market value. For this reason, the Bill limits compensation claims for loss of
market value to circumstances where the land acquired by the project authority is less than 15
metres from the surface of the land. The expected benefits are a significant reduction in legal
and professional claim expenses that the state is required to pay for.
It sets out the powers of entry on land before designation of a project area, notice requirements,
activities which may be undertaken including the undertaking of geotechnical and site survey work and
removal of trees and compensation in accordance with the provisions of the Land Acquisition and
Compensation Act 1986. [190] It sets out the Authority’s powers in relation to public land for the
purpose of carrying out works on an approved project. (See new section 167) [192] The Authority is
liable to pay compensation to persons whose interests are affected under new section 167. [193] It
provides for powers to transfer easement to utilities and to additionally enable the transfer of an
easement to a transport body that has the capacity to own such an easement and provide for powers
to deal with easement rights that have vested in the Crown. [196] It makes provision for the Project
Minister to deal with surplus land. [200,201] It makes provision for works powers in relation to
roads. [203-205] Compensation is payable in respect of road closures or temporary lack of access to
roads and affected utilities in accordance with the Land Acquisition and Compensation Act
1986. [208,209] It clarifies the exemption from obtaining a permit, licence or consent from any Council
for the carrying out of works in an approved project. [214] Part 9 makes various amendments to other
Acts as per new Schedule 1. [219,220]
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Comments under the PCA
Inappropriately delegates legislative powers (section 17(a)(vi), PCA) – Makes rights, freedoms or
obligations dependent upon insufficiently defined administrative powers (section 17(a)(ii), PCA)
Clause 37 provides for a power of delegation by the Authority. [37] Clause 37 is set out:37 Delegation by Authority
(1) The Authority, by instrument, may delegate to any person any function, power or duty of
the Authority conferred or imposed by or under any Act including, subject to this section,
this power of delegation.
(2) Subsection (1) does not apply to the delegation of any function or power conferred on the
Authority, or duty imposed on the Authority, as a planning authority, responsible authority
or referral authority under the Planning and Environment Act 1987 to any person who is
not the chief executive officer, chairperson, deputy chairperson, director or member of
staff of the Authority, unless the person is a prescribed person.
(3) The following functions, powers and duties must not be delegated under subsection (1)
without the approval of the Minister—
(a) any power of the Authority under the Borrowing and Investment Powers Act 1987 in
relation to a financial accommodation or financial transaction;
(b) any other prescribed function, power or duty.
(4) A delegate of a function, power or duty under subsection (1) may, subject to any conditions
to which the delegation is subject, sub-delegate that function, power or duty to any other
person or persons or body if the instrument of delegation authorises its sub-delegation.
(5) Sections 42 and 42A of the Interpretation of Legislation Act 1984 apply to a sub-delegation
authorised by this section in the same way as they apply to a delegation.
The Committee notes the broad delegation power given to the Authority to delegate to any person
any function, power or duty of the Authority conferred or imposed by or under any Act subject to that
section. The Committee also notes that the Authority may also delegate the power of delegation
subject to that section. Subsections (2) and (3) narrow the exercise of the power of delegation:

Subsection (2) provides that the delegation of any function or power conferred on the Authority
as a planning authority, responsible authority or referral authority under the Planning and
Environment Act 1987 does not apply to any person who is not the chief executive officer,
chairperson, deputy chairperson, director or a member of staff of the Authority unless the
person is a prescribed person. Effectively, delegation powers under the Planning and
Environment Act 1987 under subsection (2) are only given to the persons specifically listed or
prescribed.



Subsection (3) provides that any power of the Authority under the Borrowing and Investment
Powers Act 1987 in relation to a financial accommodation or financial transaction or any other
prescribed function, power or duty must not be delegated without the approval of the Minister.
Effectively delegation powers exercised under the Borrowing and Investment Powers Act 1987
must be so exercised only with the approval of the Minister.

The Committee also notes that pursuant to subsection (4), a delegate of a function, power or duty
under subsection (1), may, subject to any conditions to which the delegation is subject, sub-delegate
that function, power or duty to any other person or persons or body if the instrument of delegation
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authorises its sub-delegation. Subsection (5) provides that sections 4227 and 42A28 of the Interpretation
of Legislation Act 1984 apply to a sub-delegation authorised by the section in the same way as they
apply to a delegation.
Note the Explanatory memorandum:Under subclause (1), the Authority, by instrument, may delegate to any person any function,
power or duty of the Authority conferred or imposed by or under any Act. This power enables
delegation to subsidiaries and third-party contractors.
Under subclauses (1) and (4), the power of delegation may itself be delegated. In other words,
the Authority's delegates may sub-delegate to others if authorised by the delegation
instrument.
Subclause (2) narrows the power of delegation with respect to functions, duties or powers
conferred on the Authority as a planning authority, responsible authority or referral authority
under the Planning and Environment Act 1987. It provides, in effect that such powers may only
be delegated to the chief executive officer, chairperson, deputy chairperson, director or
member of staff of the Authority or another person prescribed in regulations.
Subclause (3) provides that any power of the Authority under the Borrowing and Investment
Powers Act 1987 in relation to a financial accommodation or financial transaction; and any
other function, duty or power prescribed in regulations, must only be delegated with the
approval of the Minister. The Authority will have powers conferred on it under the Borrowing
and Investment Powers Act 1987 (see clause 48 and Schedule 1, clause 1). The Authority cannot
delegate these powers except with the Minister's approval, given the potential financial
significance of the exercise of those powers.

27

28
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42 Exercise of delegated powers
(1) Where the discharge, exercise or performance by a person of a responsibility, power, authority, duty or function
under an Act or subordinate instrument is dependent upon the opinion, belief or state of mind of that person in
relation to a matter and the responsibility, power, authority, duty or function is, in accordance with the Act or
subordinate instrument, delegated, the delegate may, unless the contrary intention appears, discharge, exercise or
perform the responsibility, power, authority, duty or function upon the delegate's own opinion, belief or state of
mind (as the case requires) in relation to that matter.
(2) Subsection (1) applies in relation to a delegation made under an Act or subordinate instrument, whether the
delegation was made before or after the commencement of this Act.
42A Construction of power to delegate
(1) If an Act or subordinate instrument confers on a person or body a power to delegate the discharge, exercise or
performance of a responsibility, power, authority, duty or function under that or any other Act or subordinate
instrument, then, unless the contrary intention appears—
(aa)the power to delegate does not include the power to delegate that power of delegation;
(a) the delegation does not prevent the discharge, exercise or performance of the responsibility, power, authority,
duty or function by the person or body;
(b) the delegation may be made subject to such conditions or limitations as the person or body may specify; and
(c) a responsibility, power, authority, duty or function so delegated, when discharged, exercised or performed by
the delegate, shall, for the purposes of the Act or subordinate instrument, be taken to have been discharged,
exercised or performed by the person or body.
(2) If an Act or subordinate instrument confers power to delegate to the holder of an office or position, then, unless
the contrary intention appears, a delegation may be made to any person for the time being acting in or performing
the duties of that office or position.
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The width of the delegation provision may engage section 17(a)(vi) and (ii) of the PCA. The
Committee notes that whilst subsections (2) and (3) narrow the exercise of the powers with respect
to the particular matters set out in those subsections, the general delegation power in subsection
(1) is very broad and includes the power to delegate the power of delegation. The Committee refers
to Aii of its Practice Note.29 The Committee will write to the Minister and seek further information
as to the circumstances in which it is envisaged clause 37(1) will generally be used.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

29

Scrutiny of Acts and Regulations Committee, Practice Note, Aii, 26 May 2014
<https://www.parliament.vic.gov.au/sarc/article/1050 >
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Ministerial Correspondence
The Committee received a response on the Bill listed below.
The response is reproduced here – please refer to Appendix 3 for additional information.

Occupational Health and Safety and Other Legislation Amendment Bill 2021

19

Occupational Health and Safety and
Other Legislation Amendment Bill 2021

Maxwell v Murphy

Work Health and Safety Act 2011
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021-2022) Bill 2021
6
Appropriation (Parliament 2021-2022) Bill 2021
6
Assisted Reproductive Treatment Amendment Bill 2021
11
Building Amendment (Registration and Other Matters) Bill 2021
10
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
Children, Youth and Families (Raise the Age) Amendment Bill 2021
7
Cladding Safety Victoria Act 2020
11 of 2020
Commercial Tenancy Relief Scheme Act 2021
10
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Education and Training Reform Amendment (Victorian Academy of Teaching and
Leadership) Bill 2021
8
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment Bill 2021
8, 9
Energy Legislation Amendment (Energy Fairness) Bill 2021
7, 9
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Great Ocean Road and Environs Protection Amendment Bill 2021
11
Industrial Relations Legislation Amendment Bill 2021
3
Judicial Proceedings Reports Amendment Bill 2021
10
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Liquor Control Reform Amendment Bill 2021
9
Members of Parliament (Standards) Amendment Bill 2021
10
Mutual Recognition (Victoria) Amendment Bill 2021
7, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Offshore Petroleum and Greenhouse Gas Storage (Cross-boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
Planning and Environment Amendment Bill 2021
2, 3
Police Informants Royal Commission Implementation Monitor Bill 2021
9
Public Health and Wellbeing Amendment (Greater Transparency and Accountability)
Bill 2021
8
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Racing Amendment Bill 2021
9
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Social Services Regulation Bill 2021
10
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Suburban Rail Loop Bill 2021
11
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill 2021
7, 9
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance-based Charge Bill 2021
5
SUBORDINATE LEGISLATION
SR No. 107 – COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020
SR No 25 –Education and Training Reform Amendment Regulations 2021
Order in Council – Revision of Animal Welfare Codes of Practice
SR No 13 – Sale of Land (Exemption) Regulations 2020

24

3
10
5
10

Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Victorian Civil and Administrative Tribunal and Other Acts Amendment
(Federal Jurisdiction and Other Matters) Bill 2021
(ii)

11 of 2020
9 of 2020, 3
7, 9

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Suburban Rail Loop Bill 2021
(iii)

11

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Suburban Rail Loop Bill 2021

9 of 2020, 3
11

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) Act 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Energy Legislation Amendment Bill 2021
Non-Emergency Patient Transport Amendment Bill 2021

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
8, 9
5, 6
25

Scrutiny of Acts and Regulations Committee

North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

i
ii

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Treasurer

17-03-20
04-02-21i

4 of 2020
2 of 2021

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02-06-20
09-02-21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16-09-20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14-10-20
23-02-21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20
17-02-21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13-12-20
03-02-21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13-12-20
28-02-21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16-02-21
01-03-21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16-02-21
01-03-21

2 of 2021
4 of 2021

Non-Emergency Patient Transport
Amendment Bill 2021

Health

06-05-21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06-05-21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Scrutiny of Acts and Regulations Committee

Energy Legislation Amendment
(Energy Fairness) Bill 2021

Energy, Environment and Climate
Change

09-06-21
07-07-21

7 of 2021
9 of 2021

Mutual Recognition (Victoria)
Amendment Bill 2021

Treasurer

09-06-21
29.06.21

7 of 2021
9 of 2021

Victorian Civil and Administrative
Tribunal and Other Acts
Amendment (Federal Jurisdiction
and Other Matters) Bill 2021

Attorney-General

09-06-21
22-06-21

7 of 2021
9 of 2021

Energy Legislation Amendment Bill
2021

Energy, Environment and Climate
Change

23-06-21
02-08-21

8 of 2021
9 of 2021

Occupational Health and Safety
and Other Legislation
Amendment Bill 2021

Workplace Safety

07-09-21
18-08-21

9 of 2021
11 of 2021

Suburban Rail Loop Bill 2021

Suburban Rail Loop
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11 of 2021

