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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Bail Amendment (Reducing Pre-trial Imprisonment of Women,
Aboriginal, and Vulnerable Persons) Bill 2021
Member
Dr Samantha Ratnam MP
Private Member’s Bill

Introduction Date
Second Reading Date

25 May 2021
15 September 2021

Summary
The Bill amends the Bail Act 1977. The Bill:

Simplifies the process for granting bail;



Provides for other matters related to the process for granting bail.

It amends section 3AAAA(1) to amend the list of surrounding circumstances to be taken into
consideration in regards to bail related matters. [4] This includes amongst other factors:

Whether the alleged offence is classified as a Schedule 1 or Schedule 2 offence in the Act;



Explicit consideration of any parental responsibilities the accused may have in relation to a child,
when considering the accused’s personal circumstances, associations, home environment and
background;



Explicit consideration of any risk of physical, psychological or other harm to the accused while
on remand including self-harm or harm by others;



Consideration of the likelihood of a custodial sentence for the accused, should they be found
guilty of the offence they are charged with;



Consideration of the interests of justice and also human rights under the Charter.

It repeals various provisions of the Act. [5,6] These sections outline the process for applying the
exceptional circumstances test, the compelling reason test for bail decision makers. It substitutes new
section 4E(1) so that a single unacceptable risk test will be used to determine bail.1 [7] Note the Second
Reading Speech:The guiding principles of the Bail Act state the Act should have regard to maximising the safety of the
community and the presumption of innocence and the right to liberty. Put simply, this means a person
charged with an offence must be presumed innocent and so not be detained in custody, but be released
on bail until their trial, unless there is good reason to believe that they may pose a risk to public safety
while on bail, in which they should be held on remand. The Bail Act recognises this by way of applying
the unacceptable risk test to determine whether a person receives bail. The unacceptable risk test means
an accused will be granted bail unless a prosecutor can establish the accused is an unacceptable risk to
public safety, interfering with witnesses, committing an offence, or failing to appear at their trial.

1

Note the Explanatory memorandum:- ‘New section 4E(1) means that the unacceptable risk test will operate in the same
way as currently under the Act. A bail decision maker must refuse bail for a person accused of any offence if the bail
decision maker is satisfied that if the accused is released on bail there is an unacceptable risk they would—• endanger
the safety or welfare of any person; or• commit an offence; or• interfere with a witness or obstruct justice; or• fail to
surrender into custody. New section 4E(2) provides separate consideration of unacceptable risk where the court has
determined under section 8AA that there is a risk that the accused will commit a terrorism or foreign incursion offence.
.. New section 4E(2A) and (2B) state that in applying the unacceptable risk test and the provisions under 4E(2), the
prosecutor bears the burden of satisfying the bail decision maker that the risk is unacceptable.’

3
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However, the Bail Act also contains additional tests for those accused of some offences, where the
'exceptional circumstances' or 'show compelling reason' tests may apply. These are known as 'reverse
onus' tests, because they require that bail be refused unless an accused person can successfully argue
they have an exceptional circumstance or a compelling reason for bail…
...the bill repeals the two reverse onus tests, the exceptional circumstances and show compelling reason
tests, so that granting bail is based on a simplified and focused single test of unacceptable risk, consistent
with the recommendation of the VLRC… The bill maintains that the evidentiary burden of proof must
always be on the prosecution, consistent with our established system of criminal law.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4
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Education and Training Reform Amendment (Senior Secondary
Pathways Reforms and Other Matters) Bill 2021
Member
Portfolio

Hon James Merlino MP
Education

Introduction Date
Second Reading Date

14 September 2021
15 September 2021

Summary
The Bill amends the Education and Training Reform Act 2006. Note the Second Reading Speech:This Bill amends the Education and Training Reform Act 2006 (the Education and Training Reform Act)
to introduce a new Victorian Pathways Certificate (VPC) and vocational major within the Victorian
Certificate of Education (VCE) into Victoria’s senior secondary education system. This new certificate
framework will replace the Victorian Certificate of Applied Learning (VCAL). The Bill also amends the
Education and Training Reform Act to enable the VRQA to extend the transition period of superseded
training products beyond 12 months.

The Bill:

Provides for new foundation secondary courses and foundation secondary qualifications;
[5,6,12-4]



Provides for transitional arrangements regarding the Victorian Pathways Certificate and the
vocational major within the VCE; [11,17-20]



Enables the Victorian Registration and Qualifications Authority (VRQA) to extend the 12 month
period regarding a Registered Training Organisation’s (RTO) management of the transition from
superseded training packages; [19]



Provides VCAT with a power to review a decision of the VRQA to extend the 12 month period
regarding an RTO’s management of the transition from superseded training packages.2 [21]
Note the Second Reading Speech:The Bill promotes the right to a fair hearing by allowing a person whose interests are affected by a
decision of the VRQA to extend the 12-month transition period of superseded training packages to
apply to VCAT for review of the decision. This right of review is appropriately limited to a decision which
the VRQA makes as a result of an application made by a registered training organisation or another
interested party. In most instances if the VRQA makes a decision on its own initiative it will be to align
the extension period of superseded training packages with decisions made by ASQA and the WA-TAC.
Other decisions the VRQA makes on extensions of time under the ETRA are not subject to VCAT review.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

2

Note the Explanatory memorandum:- ‘…inserts new section 4.8.1(da) into the Principal Act. Existing section 4.8.1(1) of
the Principal Act provides a person whose interests are affected by certain decisions of the VRQA to apply for VCAT for
review. New subsection 4.8.1(da) provides a person whose interests are affected by a decision of the VRQA to extend
a transition period of a superseded training package may apply to VCAT for review of the decision. New section 4.8.1(da)
limits the right to apply to VCAT to a decision the VRQA has made in response to an application made in accordance
with new section 4.3.17A.‘

5
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Essential Services Commission (Compliance and Enforcement
Powers) Amendment Bill 2021
Member
Portfolio

Hon Danny Pearson MP
Assistant Treasurer

Introduction Date
Second Reading Date

7 September 2021
8 September 2021

Summary
The Bill amends the Essential Services Commission Act 2001 (ESC Act) and other Acts to strengthen the
compliance and enforcement powers of the Essential Services Commission (ESC) to give effect to the
Energy Fairness Plan. In addition, the Bill amends the ESC Act and other legislation to update funding
arrangements following a departmental review. The Bill:

Provides the ESC with expanded information gathering and inspection powers;



Enables the ESC to share information relating to suspected contraventions with other regulators;



Expands the scope of the civil penalty regime and increases the penalty for certain
circumstances;



Simplifies the existing penalty notice regime;



Broadens the circumstances in which the ESC can seek injunctions from a court;



Introduces a range of other orders available to the ESC including adverse publicity notices and
compensation orders;



Hold officers of corporations liable if they knowingly contributed to a contravention;



Clarifies the role of the ESC’s Commissioners and Chief Executive Officer;



Redirects penalty revenue to a dedicated fund for the ESC;



Transfers energy and water industry fee-setting to relevant portfolio Ministers;



Provides regular review of fees under the Victorian Energy Efficiency Target Act 2007 and the
Victorian Renewable Energy Act 2006 in relation to the payment of penalties;



Amends the Electricity Industry Act 2000, Gas Industry Act 2001, Victorian Energy Efficiency
Target Act 2007 to reflect new industry specific reporting requirements and fee determination
requirements.

Part 2 – Information gathering and inspection powers – Part 3 – Civil penalties
Part 4 inserts new Parts 4A, 4B and 4C and provides for the service by the ESC of information gathering
notices on persons performing functions or exercising powers. The person must provide or produce
documents or appear before the ESC. A person must not without reasonable excuse fail to comply with
an information gathering notice. New section 39A under Division 2 provides a privilege against selfincrimination with respect to information gathering notices issued under section 36(1) and section
37(1). Seized documents must returned within 3 months. Certified copies may be made.3 [5] It
3

The penalty for a contravention of the provision in the case of a natural person is 120 penalty units or 12 months
imprisonment. In the case of a body corporate it is 600 penalty units. (See new section 39A in relation to the protection
against self-incrimination.) Note the Explanatory memorandum:- ‘New section 39A establishes a privilege against selfincrimination with respect to information gathering notices issued under section 36(1)... Subsection (4) provides for
restrictions on the admissibility of information given or documents produced in compliance with an information
gathering notice under section 36 in any proceeding other than a proceeding arising out of the false or misleading
nature of the document, a review under Part 7B and a proceeding for a monetary benefits order under section 61B.
New section 39B sets out the privilege against self-incrimination in relation to information gathering notices issued

7
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prohibits the ESC from issuing information gathering notices where there is already a power under
industry specific legislation4 to request information. (See new section 39J) [5] It provides for the
request of provision of information to regulated entities. (See new Part 4A) New Part 4B provides for
the appointment of inspectors and inspection powers. It provides for entry and search of premises
with consent and with a search warrant obtained in the Magistrates’ Court. (See new sections 39P and
39S) New section 39ZD provides for protection against self-incrimination. A register of the exercise of
powers of entry must be maintained. (See new 39ZI) Complaints about the exercise of a power by an
inspector may be made to the ESC. (See new section 39ZK) Part 4C provides that the Court may order
compliance with requirements.5 [5]
Part 3 inserts various definitions that relate to the new civil penalty framework.6 [6] Note the Second
Reading Speech:The Bill proposes a new civil penalty framework, modelled in part on Victoria’s new Environment
Protection Act 2018, and the National Energy Retail Law…
The ESC will be able to apply to a court for a contravention order, which if granted by the court will enable
a court to order a range of remedies. It is able to be granted by a court if a ‘civil penalty requirement’ is
contravened. There will be a range of measures to ensure procedural fairness in interacting with criminal
offences, such as restrictions on civil penalties applying if a person is found guilty of similar offences.
Unlike the current situation where what is an obligation is unclear, the new civil penalty requirements
will be clearly specified in a range of Acts, Codes of Practice and other instruments. The new provisions
will specify when civil penalty requirements apply by clearly identifying what provisions are civil penalty
provisions, what the maximum civil penalty is (subject to maximums in the Essential Services Commission
Act 2001), whether it can be enforced by penalty notices, and what the penalty notice penalty is.
The new civil penalty framework will not apply to certain areas. These will include where regulatory
obligations will not be enforced through civil penalties, such as ‘Codes’ applicable to the water industry,
and where other offences regulate the contravention of the ESC determinations such as charging more
than the unbooked taxi fare determined by the ESC, which is an offence enforced by the Commercial
Passenger Vehicles Victoria. Penalty levels to be applied to energy licensees will be increased to keep
court-ordered penalties at similar levels to those in the Australian Consumer Law and National Energy
Retail Law.’7

4

5

6

7

8

under section 37(1)... However, information provided, documents produced or evidence given by a natural person is
not admissible in criminal proceedings against that person other than in a proceeding arising out of the false or
misleading nature of the information or document. Further, information provided, documents produced or evidence
given by a body corporate is not admissible in criminal proceedings against that body corporate other than in a
proceeding arising out of either the false or misleading nature of the information or document, or in a criminal
proceeding under the Principal Act or relevant legislation.’
Financial and business records under the Port Management Act 1995, Local Government Act 1989, Victorian Energy
Efficiency Target Act 2007, Victorian Renewable Energy Act 2006, Accident Towing Services Act 2007 and Water Industry
Act 1994.
Note Part 7 of the ESC Act provides for general enforcement of determinations by application to the Supreme Court.
Division 3 of Part 7 sets out which proceedings may be the subject of review in VCAT.
Substituted definitions include:- civil penalty requirement, conduct, monetary benefits, annual turnover, civil penalty
order, compliance notice. Note the Explanatory memorandum:- ‘The definition of civil penalty requirement is broad,
covering matters such as ESC determinations (other than determinations made under Division 1A or 3 of Part 6 the
Commercial Passenger Vehicle Industry Act 2017 which establishes a separate offence at section 110G of that Act for
the impugned conduct), licence conditions (including statutory conditions) and prescribed and specified provisions of
Codes of Practice, along with matters prescribed in Acts or regulations as being civil penalty requirements and certain
orders under the Electricity Industry Act 2000 and Gas Industry Act 2001.’
Note the Second Reading Speech:- ‘Maximum penalties for energy licensees will be up to an amount equal to 60,000
penalty units for corporations ($10,904,400) unless set lower, or three times the benefit obtained from the
contravention, or 10 per cent of turnover. Penalties of up to an amount 3,000 penalty units ($545,220) unless set lower
will be available for natural persons. Where no other penalty is specified, a default penalty of an amount equal to 1200
penalty units will apply for corporations while the default penalty for natural persons will be an amount equal to 240
penalty units. The maximum penalties for other regulated entities will be amounts equal to 1200 penalty units for
corporations ($218,088) unless set lower and 240 penalty units ($43,618) for others unless set lower. In a similar
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Courts may make contravention orders including civil penalty orders, adverse publicity orders and
compensation orders upon application by the ESC if a regulated entity has contravened a civil penalty
requirement. [9] New section 54K provides that a court must not make a contravention order against
a person who has contravened a civil penalty requirement who has been convicted of an offence
constituted by conduct that is the same or substantially the same, as the conduct alleged to constitute
the contravention. It provides for a penalty notice regime. (See new Division 2). The ESC may accept
enforceable undertakings. (See new section 54ZD) The court may grant injunctions. The ESC must
establish and maintain a register of contravention orders, penalty notices that have been paid and
enforceable undertakings. (See new section 54ZO) Part 7A establishes the ESC Enforcement Fund and
ESC Operating Fund. (See new sections 54ZP and 54ZT)
Part 4 – Other amendments and transitional provisions
Part 4 makes machinery and other amendments to the ESC Act and contains transitional provisions. It
confers on the ESC an express function of making Codes of Practice. Codes of Practice must be
published in the Government Gazette and on the ESC’s Internet site.8 Codes or Practice sunset after
10 years. [11,23,24] It substitutes a revised delegation power for the ESC. [17] It enables VCAT review
of ESC decisions to serve compliance notices. [27] Note the Statement of Compatibility:Clause 27 of the Bill substitutes part of section 55 of the ESC Act to provide that a person whose interests
are affected by a decision of the Commission to serve an information gathering notice under section 36
or to serve a compliance notice may apply to VCAT for review of the decision. The grounds on which such
applications may be made are limited to grounds that the decision was not made in accordance with the
law, or is unreasonable having regard to all the relevant circumstances. Further, VCAT review will not be
available at all for a decision to serve an information gathering notice under section 37.
While the provision does restrict review rights to particular grounds, I consider that the right to a fair
hearing will not be limited, as an eligible person may still have the decision reviewed by VCAT on the
grounds set out above, or may seek judicial review of the decision. Similarly, a person whose interests
are affected by a decision to serve an information gathering notice under section 37 may seek judicial
review of the decision and therefore still has access to the courts.

It inserts new sections 60A to 60E which provide for officers of bodies corporate to be held liable for
contraventions of civil penalty requirements and the commission of offences if they knowingly
authorised or permitted the contravention. The provisions impute liability to principals (corporations
and employers) for the actions of officers, employees and agents. It provides for restriction on the
disclosure of confidential information. [31] Note the Explanatory memorandum:- ‘New section 60A…
This section is modelled on section 195 of the Australian Consumer Law and Fair Trading Act 2012. It is
also similar to section 304 of the National Energy Retail Law… New section 60B imputes liability to
principals (corporations and employers) for the actions of officers, employees and agents. This section
is modelled on section 196 of the Australian Consumer Law and Fair Trading Act 2012.’
It inserts new section 61A and 61B which create offences relating to the giving of information or
production of documents that are false or misleading. [33] It amends the existing regulation making

8

manner, penalty notice penalty levels are proposed to increase for energy licensees. It is proposed they will be an
amount equal to 1500 penalty units ($272,610) for corporations unless set lower, to meet the Government’s election
commitment. A default of 200 penalty units for corporations will apply. Penalty levels for natural persons will be 20
penalty units ($3634.80) unless set lower. The penalty notice system will also be available for other regulated entities,
although no industries planned at this stage. Penalties will be amounts equal to 120 penalty units ($21,808.80) for
corporations unless set lower and 20 penalty units ($3634.80) for natural persons unless set lower.’
Note the Explanatory memorandum:- ‘It is intended that new Codes of Practice will be subject to the requirements of
the Subordinate Legislation Act 1994 for legislative instruments (including in relation to scrutiny and tabling). Likewise,
codes being transitioned to be Codes of Practice will be subject to those requirements after the transition period expires
(see new section 76 in clause 39). This will replace the existing scrutiny and tabling requirements in sections 49 to 51 of
the Principal Act. Among other things, this will involve amendments to the Subordinate Legislation (Legislative
Instruments) Regulations 2021 to remove an exemption for Codes of Practice under Schedule 3 to those Regulations.’

9
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provision to provide that regulations may be made to prescribe provisions of the Act or Codes of
Practice as civil penalty requirements. [37] It provides for the process of making Codes of Practice and
any standards, guidelines, direction of other subordinate instruments as an additional matter to be
considered as part of the next statutory review of the ESC Act to be completed by 2026. [38] New
section 76 provides for the transition of certain ‘codes’ to be taken as made under section 47 of the
ESC Act and to be treated as Codes of Practice in the future. [39]
Parts 5 to 11 amend various Acts – Electricity Industry Act 2000, Gas Industry Act 2001, Victorian Energy
Efficiency Target Act 2007, Victorian Renewable Energy Act 2006, Water Industry Act 1994, Energy
Legislation Amendment Act 2021, Energy Legislation Amendment (Energy Fairness) Act 2021
Parts 5 to 11 amend various Acts to mirror amendments made to the ESC Act to reflect the general
civil penalty provisions regime and the transferral of Codes of Practice to Part 6 of the ESC Act. Note
the Second Reading Speech:First, the Bill reforms how codes like the Energy Retail Code are made. Codes are to be transferred to
Part 6 of the Essential Services Commission Act 2001 and become Codes of Practice. Codes of Practice
will sunset every 10 years and be subject to standard RIS processes, which are to replace the current
processes in Part 6. This will ensure that regulatory best practice will apply to the future making of Codes
of Practice. Powers to make Codes of Practice will be strengthened with new powers providing greater
flexibility for the ESC. Codes that are not to be subject to civil penalties will be carved out. For example,
water ‘Codes’ will become ‘Water Industry Standards’. While transitioning codes to become Codes of
Practice, default penalties will apply. There will also be a one-off RIS exemption to enable existing codes
to be remade quickly.

It expands the regulation making powers under section 119 of the Electricity Industry Act 2000 and
section 236 of the Gas Industry Act 2001 to cover a range of matters relating to civil penalties and
penalty notices. [53,71] Annual publication of compliance and enforcements matters is
required. [52,70] Penalties under the Victorian Energy Efficiency Target Act 2007 and the Victorian
Renewable Energy Act 2006 will be paid into the ESC Enforcement fund. [73-75,78-81] Codes under
the Water Industry Act 1994 will become Water Industry Standards. They are determined by the
Minister administering the Water Industry Act 1994 in consultation with the Minister administering
the ESC Act. [82-85] New section 62A of the Energy Legislation Amendment Act 2021 makes
compliance with any conditions to which a trial waiver has been granted a civil penalty requirement
for the purposes of the ESC Act. [89,92]
Part 12 – Consequential and minor amendment to other Acts
Part 12 makes a number of consequential and minor amendments to other Acts to reflect the general
amendments made to the ESC Act. This includes statute law revision amendments to the Delivering
Victorian Infrastructure (Port of Melbourne Lease Transaction) Act 2016. It amends that Act and the
Grain Handling Storage Act 1995 to reflect the restructuring of the ESC’s information gathering
powers. [123-125] It amends the National Electricity (Victoria) Act 2005 and the National Gas (Victoria)
Act 2008 to preserve the former enforcement framework prior to the amendments. [129-132] It
expands the regulation making powers in section 98 of the Port Management Act 1995 to cover a range
of matters relating to civil penalties and penalty notices. [138]

Comments under the PCA
Rights and Freedoms – Abrogation of privilege against self-incrimination – (section 17(a)(i),PCA)
Part 4 which provides for information gathering is substituted by new Parts 4A, 4B and 4C. [5] New
section 36(1) provides that an information gathering notice may require a person to provide
information, produce documents or appear before the ESC to give information. New section 37
provides that the ESC may by an information gathering notice require a person to provide information,
10
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produce documents or give evidence if the ESC believes that the information, documents or evidence
relate to a matter that constitutes or may constitute a contravention of an essential services
requirement. New section 39A establishes a privilege against self-incrimination9 with respect to
information gathering notices under new section 36(1). New section 39B establishes a privilege against
self-incrimination with respect to information gathering notices under new section 37(1). However,
there are some limitations with respect to pre-existing documents.10 In that regard note the Statement
of Compatibility:However, the Bill also sets out several circumstances in which a person is not excused from complying
with an information gathering notice or inspector's requirement on the basis that doing so may tend to
incriminate that person:
•

Where a person fails to produce a document required under a section 36 information gathering
notice (section 39A(2))

•

Where a person fails to provide information, produce a document or give evidence under a section
37 information notice (section 39B)

•

Where a person fails to produce a document that the person is required to produce under Part 4B
(section 39ZD(2))

•

Where a person fails to provide information or assistance that they are required to provide under
section 39U (section 39ZD(3)).

These provisions limit the right to protection against self-incrimination because they provide that a
person may be required to produce documents or, in some cases, to provide information or answer
questions even if the information, answers or documents are self-incriminatory…
The privilege against self-incrimination generally covers the compulsion of information or documents
which might incriminate a person. However, at common law, the High Court has held that the protection
accorded to pre-existing documents is considerably weaker than that accorded to oral testimony or to
documents that are brought into existence to comply with a request for information. The compulsion to
produce pre-existing documents that speak for themselves is in strong contrast to testimonial oral or
written evidence that is brought into existence as a direct response to questions by the Commission.
Accordingly, any protection afforded to documentary material by the privilege is limited in scope and not
as fundamental to the nature of the right as the protection against the requirement that verbal answers
be provided. I note that some jurisdictions have regarded an order to hand over existing documents as
not engaging the privilege against self-incrimination.
The primary purpose of these provisions is to enable the Commission and inspectors to monitor
compliance with the regulatory scheme, investigate potential contraventions and protect consumers
from detriment resulting from non-compliance. Any limitation on the right is directly related to its
purpose. The documents required to be produced are those that the Commission considers necessary for
the purposes of performing its functions or exercising its powers, or that an inspector believes is
connected with an alleged contravention of an essential services requirement – the provision of such
documents is therefore consistent with the reasonable expectations of persons who operate a business
within a regulated scheme, and may not otherwise be accessible for the important purposes of
compliance and enforcement.
Moreover, any document produced by a natural person in compliance with an information gathering
notice is subject to a use immunity, and is not admissible as evidence against that person in any criminal
proceeding other than in a proceeding arising out of the false or misleading nature of the information or
document. While there is no use immunity for a document produced to an inspector pursuant to Part 4B,
this is because such production will either be by consent or pursuant to a warrant and the privilege does
not apply to documents seized under a warrant. Further, a derivative use immunity is not available in

9

10

At common law a person may decline to answer questions on the ground that the answer may tend to self-incriminate.
The privilege has been described by the High Court as being ‘in the nature of a human right, designed to protect
individuals from oppressive methods of obtaining evidence of their guilt for use against them’.(Environment Protection
Authority v Caltex (1993) 178 CLR 477 at 508.) Parliament may abrogate the privilege against self-incrimination by
necessary implication as well as by express words.
See new sections 39A(2), section 39B, section 39ZD(2) and section 39ZD(3.)
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relation to further evidence uncovered as a result of the document's production; however, for the reasons
set out below, I consider that this limitation on the right is reasonable and demonstrably justified. Finally,
there are no less restrictive means available to achieve the purpose of enabling the Commission to have
access to relevant documents to effectively investigate and enforce compliance with the scheme.
Therefore, I consider that insofar as these provisions abrogate the privilege against self-incrimination by
compelling the production of pre-existing documents, they are compatible with the right to protection
against self-incrimination under the Charter.

The Committee notes the above comments. The Committee is of the view the provisions are
justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

12
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Firearms and Other Acts Amendment Bill 2021
Member
Portfolio

Hon Lisa Neville MP
Police

Introduction Date
Second Reading Date

7 September 2021
9 September 2021

Summary
The Bill amends the Firearms Act 1996 and other Acts. The Bill:

Makes various amendments to the Firearms Act 1996 in relation to storage requirements, proof
of identity and other matters;



Amends the Control of Weapons Act 1990 to exempt protective services officers engaged in
official duties from the operation of certain offences under that Act on or after 17 September
1995 and before 22 September 2020 regarding oleoresin capsicum spray;



Amends the Criminal Procedure Act 2009 to extend some of its provisions for a further period;



Amends the Evidence (Miscellaneous Provisions) Act 1958 to make further provision for audio
visual link appearances in certain circumstances;



Amends the Sex Offenders Registration Act 2004 in respect of registrable offenders reporting
requirements;



Amends the Victoria Police Act 2013 with respect to the validation of promotion of a protective
services officer.

Part 2 – Amendment of Control of Weapons Act 1990
It exempts protective services officers engaged in official duties from the operation of certain offences
in respect of prohibited weapons under that Act on or after 17 September 1995 and before
22 September 2020. [3] (See PCA comments.)
Part 3 – Amendment of Criminal Procedure Act 2009 – Part 4 – Amendment of Evidence (Miscellaneous
Provisions) Act 1958
It extends the operational period (for a further two years) of provisions enabling the digitally recorded
evidence-in-chief in a criminal proceeding for family violence orders or a proceeding for a family
violence intervention order. [4] It allows the Magistrates’ Court to direct an accused adult to appear
by audio visual link without their consent, if the court is satisfied that the audio visual link appearance
is in the interests of justice and exceptional circumstances exist. [5-7] Note the Second Reading
Speech:- ‘It is generally appropriate that an accused attend their first remand hearing in person,
because this is the court’s first opportunity to engage with the accused. However, where an accused
has, or is suspected of having, COVID-19 and refuses to appear by AVL, transporting them to court
raises significant risks to police, court staff, and ultimately the Victorian community.’
Part 5 – Amendment of Firearms Act 1996
It inserts new section 3C into that Act to empower the Chief Commissioner to allow a person to
continue to be licensed or to renew a firearms licence following a temporary or permanent declaration
under sections 3A or 3B.11 [9] It amends evidence of identity requirements to meet the requirements

11

Note the Second Reading Speech:- ‘Finally, the Bill inserts a ‘grandfathering’ provision to provide for existing licence
holders to retain and renew a reclassified firearm on their current licence, following any declaration of a temporary or
permanent firearms reclassification. Currently, an existing licence holder of a firearm which is reclassified to a higher
category is required to obtain a higher category firearms licence or dispose of the reclassified firearm to a licensed
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of the Financial Transactions Report Act 1998 (Commonwealth). [11-16] A licensed firearms dealer
may hire or loan a firearm to a person for only 30 days. A further period of extension is only 30
days. [18,19] It clarifies postage packaging requirements for sending firearms. [21] It expands the
delegation power to make a firearms prohibition order to a person who has a rank of chief
superintendent or superintendent or a person who has the rank of inspector with responsibility over
various portfolio types.12 [22] It improves storage requirements for Category A longarm firearms and
Category B longarm firearms. [24]
Part 6 – Amendment of Sex Offenders Registration Act 2004 – Part 7 – Amendment of Victoria Police
Act 2013
It makes amendments to the Sex Offenders Registration Act 2004 to create consistency between that
Act and recently amended Commonwealth legislation. It also incorporates machinery of government
changes. It reduces the time a registrable offender has to report his or her return to Victoria to the
Chief Commissioner of Police from 14 days to 7 days. [27] It updates the list of registrable offences so
that a person convicted of new Commonwealth child sex offences in Victoria is a registrable
offender. [34] It inserts new section 73K into the Act to provide for a person to apply for a registration
exemption order under section 11A of that Act in respect of offences against the Criminal Codes of the
Commonwealth relating to the use of a carriage service for child abuse material.13 [32]
It amends the Victoria Police Act 2013 to enable the promotion of a protective services officer holding
a position to the rank of protective services officer senior in the same position without the need to
comply with the appointment process under that Act. [36] (See PCA comments.) It validates the
promotions made under the Agreement from 1 April 2020 until the commencement of Part 7 of the
Bill. [36,37]

Comments under the PCA
Rights and freedoms – Retrospectivity – (section17(a)(i), PCA)
It exempts protective services officers engaged in official duties from the operation of certain
offences in respect of prohibited weapons used to discharge oleoresin capsicum spray on or after 17
September 1995 and before 22 September 2020. [3] Note the Statement of Compatibility:Part 2 of the Bill will validate the conduct of protective services officers (PSO) engaged in official duties
with a specified prohibited weapon on or after 17 September 1995 and before 22 September 2020.
During this period PSOs were not covered by a valid exemption issued under the Control of Weapons Act
1990 in relation to a prohibited weapon that is used to discharge oleoresin capsicum spray (OC Spray).
The Bill provides that a PSO engaged in official duties does not commit certain offences against the
Control of Weapons Act 1990 simply for doing their job with the safety equipment issued to them. The
retrospective validation of a PSO using or discharging OC Spray could potentially abrogate a plaintiff’s

12

13

14

dealer or Victoria Police. Firearms licensees have long expressed dissatisfaction with the inability of the Chief
Commissioner to grandfather firearms following a reclassification and the Bill addresses this concern.’
Note new section 112F(1)(f) a person who has the rank of inspector who has responsibility over one or more of the
following portfolio types—(i) crime; (ii) transit and public safety; (iii) intelligence and covert support; (iv) licensing and
regulation; (v) family violence; (vi) counter terrorism; (vii) tasking and coordination; (viii) investigation and response;
(ix) local area commanders (police service areas);(x) operational support.
Note the Second Reading Speech:- ‘The Bill will classify the offence of ‘using a carriage service for child abuse material’
as a specified offence (Schedule 5) in the SORA as the offence may occur in the context of a consenting relationship
between a young adult and a child under 16 or may capture ‘sexting’ type conduct. The offence contained in section
474.22 of the Criminal Code aligns with the type of conduct that was envisaged would be captured under the
Registration Exemption Order Scheme. The proposed amendment will enable an eligible offender to apply to the court
for a Registration Exemption Order. It will still be a decision for the Court, and those who should be registered still will
be registered, however, it allows for those cases of ‘sexting’, which were not intended to place a young person on the
Register, to be considered for exemption.’
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ability to pursue a civil legal claim against the State for injury occasioned by the discharge of OC Spray
without an exemption or approval. As an accrued cause of action may constitute a proprietary interest,
the amendment may have the effect of depriving a plaintiff of their property.
However, section 20 only protects against the deprivation of property where that deprivation is not in
accordance with law. Accordingly, to the extent that this Bill may deprive a person of their property, that
deprivation would be authorised by, and in accordance with, the amended legislation. The provisions of
the Bill which amend the Control of Weapons Act 1990 therefore do not limit the property right protected
by section 20 of the Charter.

The Committee is of the view the provisions are justified.
It also amends the Victoria Police Act 2013 to enable the promotion of a protective services officer
holding a position to the rank of protective services officer senior in the same position without the
need to comply with the appointment process under that Act.14 [36] It validates the promotions made
under the Agreement from 1 April 2020 until the commencement of Part 7 of the Bill. [36,37] Note the
Explanatory memorandum:The provision will validate these promotions made from 1 April 2020 (the commencement date of the
Agreement) until the commencement of Part 7 of this Bill. No appeals have been lodged with respect to
these promotions and no persons are expected to be adversely affected by the retrospective operation
of these provisions.

The Committee is of the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

14

Note the Explanatory memorandum:- ‘This amendment implements a commitment in the Victoria Police (Police
Officers, Protective Services Officers, Police Reservists and Police Recruits) Enterprise Agreement 2019.’
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Forests Amendment (Forest Firefighters Presumptive Rights
Compensation) Bill 2021
Member
Portfolio

Hon Lily D’Ambrosio MP
Energy, Environment and
Climate Change

Introduction Date
Second Reading Date

14 September 2021
15 September 2021

Summary
The Bill amends the Forests Act 1958. The Bill provides a rebuttable presumption for forest
firefighters suffering from specified forms of cancer that the cancer is presumed to be due to the
nature of their employment for the purposes of claiming compensation under the Workplace Injury
Rehabilitation and Compensation Act 2013. Note the Second Reading Speech:The compensation scheme is intended to be available to firefighters with exposure to the hazards of a
fire scene. The Bill delivers on this intention by requiring all forest firefighters to have attended fires to
the extent reasonably necessary to fulfil the purpose of their service before they qualify for the
presumption. This is closely modelled on the requirement for volunteer firefighters in the FPRC Act.
The presumptive right will apply to individuals who have been diagnosed with one of the twelve types of
cancer specified in the Bill on or after 1 June 2016 and who have served as a firefighter for the relevant
qualifying period. The cancer types and qualifying periods specified in the Bill are identical to those in
the FPRC Act for career and volunteer firefighters and are consistent with equivalent presumptive rights
legislation in other Australian jurisdictions.
As with the FPRC Act, there will be a special consideration process for eligible individuals who are
diagnosed with one of the specified cancers but who have not served the relevant qualifying period.
These individuals will still be able to access the presumptive right if they have attended an exceptional
exposure event.

Part 2
It inserts new sections 72A to 72R creating the forest firefighters15 and surge forest fire fighters
presumptive rights compensation scheme.16 [6] New section 72L provides for an application to be
made to the Authority17 for special consideration to be made by a forest firefighter under section 72N
in circumstances where the forest firefighter would not otherwise be entitled to the presumption
under the new provisions. For example where a forest firefighter has had an exceptional exposure
event.
The Minister must establish an Advisory Committee for the purposes of sections 72A to 72R to provide
expert opinion to the Authority. Regulations may be made with respect to the appointment of
members of the advisory committee. (See new section 72R(3) [6] Regulations may be made with
respect to forest firefighters presumptive rights compensation scheme and the matters set out in
sections 72A to 72R. [7] It inserts new sections 107 and 108 to provide for transitional matters. [8] It

15

16

17

16

Note the Explanatory memorandum:- ‘New section 72C provides for the meaning of surge forest firefighter for the
purposes of new sections 72A to 72R, to include a person who is not an occupational forest firefighter but who is, or
was, employed by a person or body specified in subsection (2) and performs, or has performed, firefighting duties while
in the employ of that person or body. This includes individuals who are employed in a role other than as an occupational
forest firefighter but take on additional firefighting duties on an "on demand basis" as part of their employment. During
the fire season, surge forest firefighters may be drawn from an existing workforce pool of departments or public sector
bodies, such as DELWP and Parks Victoria, to undertake firefighting activities. It is acknowledged that this may result
in a significant exposure to the hazards of fire scene.’
See Alert Digest No. 8 of 2019, Firefighters’ Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2019, pp. 10-17, <https://www.parliament.vic.gov.au/sarc/publications/details/41/251>.
Note Authority has the same meaning as in the Workplace Injury Rehabilitation and Compensation Act 2013.
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inserts new Schedule 3 which specifies the recognised diseases and prescribed qualifying periods of
service or employment required to be eligible for compensation. [9]

Comments under the PCA
Rights and freedoms – Retrospective application of provisions – Entitlement of forest firefighter to
compensation under the Workplace Injury Rehabilitation and Compensation Act 2013 – (s.17(a)(i),
PCA)
Clause 6 establishes a presumed entitlement to compensation18 under the Workplace Injury
Rehabilitation and Compensation Act 2013 for forest firefighters and surge forest fire fighters if they
are suffering from a cancer listed in the Column 1 of the Table in the Third Schedule and meet certain
qualifying entitlements.19 [6] One requirement is that the injury (in this instance the cancer) must have
occurred on or after 1 June 2016. Note the Second Reading Speech:The presumptive right will apply to individuals who have been diagnosed with one of the twelve types of
cancer specified in the Bill on or after 1 June 2016 and who have served as a firefighter for the relevant
qualifying period. The cancer types and qualifying periods specified in the Bill are identical to those in
the FPRC Act for career and volunteer firefighters and are consistent with equivalent presumptive rights
legislation in other Australian jurisdictions.

The Committee notes the amendments which operate with retrospective effect are beneficial to
claimants after 1 June 2016.
The Committee is of the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

18

19

Note the Second Reading Speech:- ‘Over the past decade, governments around Australia have enacted schemes to
make it easier for firefighters who develop certain cancers to access compensation. These schemes reflect research
findings that firefighters experience higher rates of certain cancers than the population at large. The reasonable
presumption can be made that firefighters, due to their occupation, are more vulnerable to certain cancers.
Governments have responded by legislating a presumption that, for eligible firefighters, these cancers will be treated
as workplace injuries unless there is proof to the contrary. This shifts the burden of proof to access compensation in
favour of the firefighter. The Commonwealth and all other Australian States and territories extend presumptive rights
to compensation to firefighters in some form.’
See also new section 72E.
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Terrorism (Community Protection) Amendment Bill 2021
Member
Portfolio

Hon Natalie Hutchins MP
Crime Prevention

Introduction Date
Second Reading Date

14 September 2021
15 September 2021

Summary
The Bill amends the Terrorism (Community Protection) Act 2003 (Terrorism Act). The Bill:

Establishes the Countering Violent Extremism Multi-Agency Panel (CVE MAP);



Provides for an early intervention scheme: a voluntary countering violent extremism (CVE) case
management scheme;



Provides for an early support and engagement intervention order (SEO): a support and
engagement scheme to address the underlying causes of persons radicalising towards violent
extremism;



Expands the scheme that provides for the protection of counter-terrorism intelligence;



Requires a further review of the Terrorism Act;20



Delays the expiry of the Terrorism Act;



Amends the Victorian Institute of Forensic Medicine Act 1985 to update a redundant reference;

Note the Second Reading Speech:The Bill before the House introduces significant reforms to terrorism laws in Victoria by creating early
intervention pathways and a multiagency approach to address radicalisation towards violent extremism.
In addition, the Bill extends the sunset and review provisions of the Terrorism (Community Protection)
Act 2003 following the review of the Act…
Following the siege and hostage incident in Brighton in June 2017 that tragically saw an innocent man
killed the government appointed an Expert Panel on Terrorism and Violent Extremism Prevention and
Response Powers to examine the operation and effectiveness of Victoria's legislation and the powers and
procedures of Victorian and Commonwealth agencies to prevent, monitor, investigate and respond to
terrorism. The Expert Panel was led by former Chief Commissioner of Victoria Police, Ken Lay AO APM,
and former Justice of the Court of Appeal, the Honourable David Harper AM QC.
The Expert Panel publicly released reports on 21 September 2017 and 20 November 2017. The
government accepted in principle, and has been working towards fully implementing, all 42
recommendations. Legislative reform commenced with the Justice Legislation Amendment (Terrorism)
Act 2018. The Terrorism (Community Protection) Amendment Bill 2021 will build on these previous
reforms by amending the Terrorism (Community Protection) Act 2003 (the Act) to acquit key
recommendations made by the Expert Panel and subsequent Independent Review into Effective Case
Management and Associated Information Sharing Barriers Relevant to Preventing Violent Extremism
(CMIS review)…
The Bill addresses the Act’s current expiry on 1 December 2021, by extending its operation for a further
10 years to ensure police continue to have the powers they need to prevent and respond to terrorist acts.
Section 38 of the Act requires that the Act be reviewed by 31 December 2020 and section 41 (the sunset

20

18

Note the Explanatory memorandum:- ‘…the Government appointed the Expert Panel on Terrorism and Violent
Extremism Prevention and Response Powers (the Expert Panel) to review the operation and effectiveness of Victoria's
laws to prevent, monitor, investigate and respond to acts of terrorism and violent extremism. The Justice Legislation
Amendment (Terrorism) Act 2018 implemented the legislative aspects of all 16 recommendations from the Expert
Panel's first report, and recommendations 18 to 21 and 24 from its second report. The Bill will implement
recommendations 4, 5, 6 and 15 from the second report.’
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clause) provides that the Act will expire on 1 December 2021, unless that provision is amended or
repealed prior.
To meet the requirements of section 38 while recognising the impact of the COVID-19 pandemic on the
Victorian community, government agencies and key stakeholders, an initial review of the Act was
conducted by DJCS in 2020 as Stage One. Stage One invited stakeholders with statutory obligations or a
significant interest in the Act—including the Supreme Court, Victoria Police, oversight and integrity
bodies and Victoria Legal Aid—to outline any feedback or comments. Attorney-General Hennessy tabled
the Stage One Report before both houses of Parliament on 10 December 2020. That report found that
stakeholders had identified no urgent or pressing issues with the Act but did raise several issues for
further consideration in Stage Two.
DJCS recently completed Stage Two of the review, which focussed on the ongoing need for the Act and
its impending expiry, the Act’s effectiveness, fairness and proportionality, and other issues raised by
stakeholders across both stages of the review. Stage Two of the Review included engagement with
community groups, government agencies, law enforcement and an Expert Advisory Group bringing
judicial, policing and academic perspectives to the task. Members of the community also had an
opportunity to have their say, with an Issues Paper released publicly for comment earlier this year.
Stage Two found that there is an ongoing need for the powers in the Act as the terrorist threat, while
diversifying and becoming more complex, has not abated…
Any exercise of such powers in the future will of course remain subject to the significant safeguards and
oversight mechanisms provided for in the Act. As overarching safeguards, sunset and review provisions
will be retained in the Act. Stage Two of the Review found broad support for the retention of these
provisions, and informed by these findings the Bill amends the Act by:
•

extending the sunset clause by 10 years to 1 December 2031;

•

extending the review clause so that the next review must be commenced within seven years (1
December 2028) and completed within 18 months, leaving a further 18 months for Government
consideration of the review findings before the Act sunsets; and

•

amending the review clause so that it specifies that the purpose of the review is to consider the
ongoing need, fairness and proportionality, and effectiveness of the Act, and requires that the
Review be informed by independent and expert advice and broad consultation.

Stage Two of the Review also identified other potential improvements to the Act and related matters
warranting further consideration. Noting the importance of transparency, the Stage Two report will be
tabled in Parliament and, along with submissions received in response to the Issues Paper, published on
the EngageVic website.

Part 2 – Amendment of the Terrorism Act – Countering violent extremism
It establishes the CVE MAP and provides for the exercise of its functions in relation to voluntary case
management and SEO orders including the provision of advice to the Secretary. It authorises a court21
to make a SEO requiring a person to engage with services to address the underlying causes of that
person’s radicalisation towards violent extremism. A support and engagement plan is a plan that is or
is proposed to be attached to a SEO. (See new section 22AJ) [6]
New section 22AD defines a participant for the purposes of a voluntary case management plan.22
Division 4 provides generally for voluntary case management. (See new section 22BE) A person is a
participant if he or she has provided informed consent (or if under 15 and his or her parent or guardian
provides that consent) to participate in a voluntary case management plan and that person remains a
21
22

See new section 22AB the court is the Magistrates’ Court and Children’s Court.
See section 22AJ(2)(a) note in foot of the provision:
Examples 1 Services provided by a mental health professional or a social worker in the practice of their profession.
2 Medical or health services. 3 Drug and alcohol treatment services. 4 Housing services (including services to assist
homeless persons). 5 Services provided by a counsellor, therapist or other practitioner to facilitate the making of
decisions by or in a family, known as family group conferencing. 6 Employment services. 7 Educational programs.
8 Programs to address social isolation. 9 Programs to address exposure to ideologies that are radical and violent.
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participant until the plan ceases to be in force. Subdivision 6 provides for withdrawal of consent. It sets
out the functions of the Secretary in relation to support and engagement orders including attending
hearings, filing reports, attending review hearings etc. (See new section 22AP) The Chief Commissioner
of Police may refer a person to the Secretary for voluntary case management. An independent review
of the operation of the Division must be undertaken after the first 3 years. (See new section 22CF) [6]
Division 5 provides general authorisation for a court to make a SEO.23 Such an order will require a
person to engage with services in order to address the underlying causes of that person’s radicalisation
towards violent extremism. (See new section 22CG) A SEO must be accompanied by a proposed
support and engagement plan. New section 22CO sets out a two limb24 test for the making of an SEO
which cannot be more than 2 years in total length. A child is required to be legally represented. (See
new section 22DZ) A supported person who is subject to an SEO and fails to comply without a
reasonable excuse is subject to a penalty of 10 penalty units. The Secretary must report to the court
on the progress under an SEO. [6]
The court can hold a review hearing. Provision is made for appeals from an SEO.25 SEO proceedings are
heard in open court. However provision is made for restrictions on publication for SEOs in certain
circumstances to protect the identities of those parties involved in the proceedings. The court may
permit publication of a locality in certain circumstances. [6] Division 6 of new Part 4A provides a
mechanism for key agencies to share certain information about individuals at risk of radicalising or
radicalising towards violent extremism to enable earlier intervention.26 The Minister must report
annually on various aspects of the scheme. [6] Part 5 of Terrorism Act provides for the protection of
counter‐terrorism intelligence. The amendments to Part 5 expand the counter‐intelligence protection
order scheme so that applications to protect intelligence may be made in relation to SEO
proceedings.27 [7‐19] Note the Second Reading Speech:‐
A SEO is a civil order available by application to the Magistrates’ Court or Children's Court. It is intended
to apply to low to mid‐level risk individuals who are found on the balance of probabilities to be
radicalising towards violent extremism.
It will always be preferable to have individuals engage voluntarily with CVE programs through the
consent‐based case management scheme. However, in cases where an individual refuses to engage
voluntarily or withdraws their consent to participate in that scheme, the SEO will be an option available
to seek mandatory engagement by order of the court.
Importantly, a SEO is not an automatic option for people who refuse to participate, or do not
meaningfully participate, in the voluntary scheme. Victoria Police need to apply to the Court for a SEO,
and the Court needs to be satisfied of the legal test in order to make a SEO.
The purpose of the SEO is to allow intervention at the earlier stages of radicalisation towards violent
extremism, providing an alternative pathway for responding that does not involve the criminal justice
system, unless the SEO is breached.

23

24

25

26

27

20

See section 22CK. An application may be made by an authorised police officer. If the respondent is an adult application
must be made to the Magistrates’ Court. If the respondent is a child application must be made to the Children’s Court.
See section 22CK(3). A person must be 14 years or older to be eligible for a SEO.
See section 22CO – The court may make the order if‐ (a) the court finds, in accordance with section 22CI, that the
respondent is radicalising towards violent extremism; and (b)the court is satisfied that the making of a support and
engagement order is an appropriate way to achieve a therapeutic purpose for the respondent. [Note Section 22AK
explains what it means to achieve a therapeutic purpose for a person.]
For matters heard in the Magistrates’ Court a party would rely on section 109 of the Magistrates’ Court Act 1989. For
matters heard in the Children’s Court of Victoria a party can rely on section 329 of the Children, Youth and Families Act
2005. (Appeals in both courts may be made on question of law.)
Note section 22EK(2) information protected from disclosure due to subject to legal professional privilege is prohibited
from being given. New section 22EV provides protected information is not admissible in criminal proceedings.
Note the Explanatory memorandum: ‘In relation to a protection application the relevant court is the Supreme Court.’
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Part 2 – Amendment of the Terrorism Act – Other Amendments
It amends existing section 41 sunset clause of the Terrorism Act and extends its operation for a further
period of ten years to 1 December 2031. [24] As this Bill effectively re-enacts the Terrorism Act28 for
an additional period of ten years it is of assistance to consider and reflect upon the history of the Act
by way of general background and the Committee’s deliberations in that regard. The Committee also
notes the detailed lengthy statement of compatibility and the Second Reading Speech which
accompany this Bill.
General history – 2003-2021
By way of overview, the Committee has reported extensively over a number of years on the Terrorism
Act and various amendments made to it.
2003


The Terrorism (Community Protection) Bill [2003] was first introduced into the Parliament on
26 February 2003. Amongst other matters that Bill provided for a covert search warrant regime.
The Committee received written submissions from the Law Institute of Victoria and the Victorian
Privacy Commissioner. The Committee received evidence on 7 April 2003 from the Victorian
Privacy Commissioner. The Committee reported on the Bill in Alert Digest No. 1 of 2003 and Alert
Digest No. 4 of 2003.29 The Terrorism (Community Protection) Bill [2003] received Royal Assent
on 15 April 2003.

2006

28

29

30



The Terrorism (Community Protection)(Amendment) Bill [2006] made amendments to the
Terrorism Act to enact new counter-terrorism measures and enhance existing powers. Its
objectives were to give members of the police force special powers to prevent a terrorist act
occurring or preserve evidence related to a terrorist act or assist the community to recover from
a terrorist act.



The Terrorism (Community Protection)(Amendment) Bill [2006] implemented legislation which
was part of a nation-wide series of counter-terrorism initiatives agreed by the Council of
Australian Governments on 27 September 2005. New Part 2A of the Bill introduced a scheme of
preventative detention orders and prohibited contact orders. It extended the review date of the
Terrorism Act from 30 June 2006 to 30 June 2011. It extended the sunset date from 1 December
2006 to 1 December 2016. Clause [10] of the Bill inserted new section 39A into the Terrorism
Act and declared that it is the intention of new section 21J to vary section 85 of the Constitution
Act 1975.



In relation to the Terrorism (Community Protection)(Amendment) Bill [2006] the Committee
received 10 submissions and held a public hearing on 21 January 2006. The Committee reported
on the Bill in Alert Digest No. 1 of 2006 and Alert Digest No. 2 of 2006.30
Note the Statement of Compatibility:- ‘As the Bill effectively re-enacts the Act for a further ten years, this Statement of
Compatibility considers the human rights impacts of the Act in its entirety, not just the proposed amendments to the
Act set out in this Bill. While this statement draws on previous statements tabled with reforms to the Act, I note that
the human rights analysis has been reconsidered in light of the current counter terrorism threat environment.
Unfortunately, this environment still requires the measures provided in the Act and any limitations on Charter rights,
which continue to be reasonable, necessary and proportionate.’
Terrorism (Community Protection) Bill [2003], Alert Digest No. 1 of 2003
<https://www.parliament.vic.gov.au/archive/sarc/Alert_Digests_03/03alt1.htm> and Alert Digest No 4 of 2003
<https://www.parliament.vic.gov.au/archive/sarc/Alert_Digests_03/03alt4.htm>.
Terrorism (Community Protection)(Amendment) Bill [2006], Alert Digest No 1 of 2006
<https://www.parliament.vic.gov.au/archive/sarc/Alert_Digests_06/06alt1.htm> and Alert Digest No 2 of 2006
<https://www.parliament.vic.gov.au/archive/sarc/Alert_Digests_06/06alt2.htm>.
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A second Terrorism (Community Protection)(Further Amendment) Bill [2006] amended the
Terrorism Act to improve the operation of existing provisions which required operators of
essential services to prepare risk management plans to protect those services and critical
infrastructure. The Committee reported on that Bill in Alert Digest No 4 of 2006.31

2011


The Terrorism (Community Protection) Amendment Bill 2011 extended the date for the review
of the Terrorism Act from 30 June 2011 to 30 June 2013. The Committee reported on the Bill in
Alert Digest No 6 of 2011.32



The Public Interest Monitor Bill 2011 established a Principal and Deputy Public Interest Monitor
(PIM) to provide public interest advocacy and oversight concerning the use of covert
investigation and coercive powers that include covert search warrants, preventative detention
orders and prohibited contact orders by Victoria Police under the Terrorism (Community
Protection) Act 2003. The Committee reported on the Bill in Alert Digest No 13 of 2011.33

2012


The Justice Legislation Amendment (Miscellaneous) Bill 2012 extended the date for the review
of the Terrorism Act from 30 June 2013 to 31 December 2013.The Committee reported on the
Bill in Alert Digest No 15 of 2012.34



The Integrity and Accountability Legislation Amendment Bill 2012 amended the Terrorism Act.
It allowed persons who are the subject of preventative detention orders under the Terrorism
Act to complain to the Ombudsman or to the IBAC about the application of their order and their
treatment. The Committee reported on the Bill in Alert Digest No 17 of 2012.35

2014


The Courts and Other Justice Legislation Amendment Bill 2013 extended the date for the review
of the Terrorism Act from 31 December 2013 to 31 December 2014. The Committee reported
on the Bill in Alert Digest No 14 of 2013.36
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The Terrorism (Community Protection) Amendment Bill 2015 extended the sunset provision from
1 December to 2016 to 1 December 2021. The Committee reported on the Bill in Alert Digest
No. 14 of 2015 and Alert Digest No 15 of 2015.37 The Attorney-General at the time, the Hon.
Martin Pakula MP confirmed a review had been undertaken.
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Terrorism (Community Protection) Amendment Bill 2011, Alert Digest No 6 of 2011
<https://www.parliament.vic.gov.au/sarc/publications/details/41/6>.
Public Interest Monitor Bill 2011, Alert Digest No 13 of 2011
<https://www.parliament.vic.gov.au/sarc/publications/details/41/13>
Justice Legislation Amendment (Miscellaneous) Bill 2012, Alert Digest No 15 of 2012
<https://www.parliament.vic.gov.au/sarc/publications/details/41/30>
Integrity and Accountability Legislation Amendment Bill 2012, Alert Digest No 17 of 2012
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The Justice Legislation Amendment (Terrorism) Bill 2018 made various amendments in respect
of police powers and preventative detention to the Terrorism Act. The Committee reported
extensively on the Bill in Alert Digest No 7 of 2018.38

Comments under the PCA
Rights and freedoms – Covert search warrants – (section 17(a)(i), PCA)
The Committee has carefully considered and reported extensively on the matter of covert search
warrants since the introduction of the original Bill and over many years.39 In particular, the Committee
made detailed comments on the introduction of the original scheme, held public hearings and received
written submissions. The Committee at that time raised the issue of whether it would be appropriate
or desirable to appoint an independent PIM in relation to involvement with warrant applications. The
Public Interest Monitor Bill 2011 was introduced in 2011 to provide public interest advocacy and
oversight concerning the use of covert investigation and coercive powers in Victoria. The PIM was
specifically given a role at hearings of applications for these powers and hearings at the IBAC.40
Part 2 of the Terrorism Act makes provision for covert search warrants and is re-enacted by this Bill. In
that regard the Committee notes that applications for covert search warrants may only be made to the
Supreme Court, involves the PIM and includes a condition that the person to whom a warrant is issued
must report to the Victorian Inspectorate on the use of the warrant within seven days after its expiry.
The Committee notes the Statement of Compatibility:Part 2 of the Act provides for the issue of covert search warrants for the purposes of investigating
suspected terrorist activity. The warrant is covert in the sense that the occupier of the premises in
question knows nothing about its issue, or the subsequent entry and search carried out under its
authority. While infrequent, the use of covert search warrants has been invaluable in investigations into
possible terrorist offences in the past, and these provisions continue to be regarded by investigation
agencies as an essential part of their investigatory toolkit…
By their nature, covert search warrants enable police to interfere with privacy by entering and searching
private premises, and therefore engage section 13(a). However, the Charter right to privacy will only be
limited if the interference is unlawful or arbitrary.
In my view, the interference will not be unlawful, as it will be authorised under the Act and approved by
the Supreme Court. It will also not be arbitrary, as the power is sufficiently constrained to very limited
circumstances set out in section 6 of the Act. Examples of circumstances where covert warrants may be
necessary include where notification of a search could jeopardise an ongoing investigation by revealing
that there has been a tip-off, or by revealing police methodology.
In deciding whether to grant a warrant, the court must consider the nature and gravity of the terrorist
act (or suspected act), the extent to which the warrant would assist the prevention of or response to the
act, and the extent to which the privacy of any person is likely to be affected. These requirements enable
the balancing of the legitimate aim of investigating suspected terrorist acts with the significant interests
of the individual in privacy, particularly in relation to the home.
The court must also consider any conditions to which the warrant may be made subject. Such conditions
could include, where appropriate, a requirement that the applicant notify the occupier of the premises
at a specified future time that the search has taken place.
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Justice Legislation Amendment (Terrorism) Bill 2018, Alert Digest No 7 of 2018
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The court must also consider any submissions made by a Public Interest Monitor (PIM), who must be
notified of the application. The involvement of the PIM ensures that an independent third party is aware
of the application for and grant of a warrant and enables submissions to be made to the court in relation
to the public interest, including in the protection of human rights.
Further safeguards include a requirement that the person to whom a warrant is issued must report to
the Victorian Inspectorate on the use of the warrant within seven days after its expiry (section 11 of the
Act). The Chief Commissioner must also report annually on the use of covert search warrants, and that
report must be tabled in Parliament. The above considerations demonstrate that the covert search
warrant powers are carefully tailored to ensure that interferences with privacy are reasonable and
justified by the important purpose of protecting public safety.

The Committee notes that Part 2 which is re-enacted by the Bill generally makes provision for covert
search warrants engages the terms of reference. The purpose of the Terrorism Act is to provide powers
and obligations relating to the prevention of, and the response to, terrorist acts. The Committee also
notes that only the Supreme Court may grant a warrant and the involvement of the PIM and that an
annual report must be tabled in the Parliament. It implements legislation which was part of a nationwide series of counter-terrorism initiatives agreed by the Council of Australian Governments on 27
September 2005.
The Committee also notes the Attorney-General’s comments that the Act will remain subject to
significant safeguards and review:Any exercise of such powers in the future will of course remain subject to the significant safeguards and
oversight mechanisms provided for in the Act. As overarching safeguards, sunset and review provisions
will be retained in the Act. Stage Two of the Review found broad support for the retention of these
provisions, and informed by these findings the Bill amends the Act by:
•

extending the sunset clause by 10 years to 1 December 2031;

•

extending the review clause so that the next review must be commenced within seven years
(1 December 2028) and completed within 18 months, leaving a further 18 months for Government
consideration of the review findings before the Act sunsets; and

•

amending the review clause so that it specifies that the purpose of the review is to consider the
ongoing need, fairness and proportionality, and effectiveness of the Act, and requires that the
Review be informed by independent and expert advice and broad consultation.

The Committee notes the above and refers to its earlier comments in relation to the purposes of the
Terrorism Act. The Committee is of the view the provisions are justified.
Rights and freedoms – Preventative detention orders (PDOs) – (section 17(a)(i), PCA)
Part 2AA which is effectively re-enacted by this Bill provides for a scheme for preventative police
detention of adults and children 14 years and older, which allows for the taking into custody and
detention for the purposes of preventing a terrorist act that is capable of being carried out, and could
occur within 14 days. The Committee carefully considered the matter of PDOs and reported at length
when they were introduced in 2006.41 The Committee held public hearings and received written
submissions. The Terrorism (Community Protection)(Amendment) Bill [2006] amended the Terrorism
Act to implement legislation that agreed to by the Council of Australian Governments. State and
Territory leaders also agreed to enact counter-terrorism laws that the Commonwealth because of
constitutional constraints, was unable to enact. Such laws were to ‘enable the preventative detention

41
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See Terrorism (Community Protection)(Amendment) Bill [2006], see Footnote 28
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of persons for up to 14 days and stop, question and search powers in public areas such as transport
hubs and places of mass gatherings.’42
The matter of preventative detention for those people under 18 years was carefully considered by the
Committee in its deliberations in 2006.43 The Integrity and Accountability Legislation Amendment Bill
2012 made amendments which allowed persons the subjective of a preventative detention order to
complain to the Ombudsman or IBAC about the application of the order and their treatment.44 Specific
consideration of children in the context of preventative detention orders was the subject of Terrorism
(Community Protection) Amendment Bill 2015.45 In 2018, further detailed deliberation of matters
raised by the preventative detention of 14 and 15 year old children was the focus of the Committee’s
report on the Justice Legislation Amendment (Terrorism) Bill 2018.46
The Committee notes that the Terrorism Act provides an active role for the PIM, the Ombudsman or
the IBAC in respect of a person detained in preventative detention. A person who is subject to
preventative police detention is not precluded from bringing legal proceedings in respect of the
lawfulness of the detention. The Committee notes the Statement of Compatibility:Part 2AA of the Act provides a scheme for preventative police detention of adults and children 14 years
and older, which allows for the taking into custody and detention for the purposes of preventing a
terrorist act that is capable of being carried out, and could occur, within the next 14 days or preserving
evidence of, or relating to, a recent terrorist act. This Part was inserted into the Act in 2018 in response
to recommendations made by the Expert Panel in its review of the Act in 2017. I note that the powers in
Part 2AA have not been used since their commencement in 2018 but that for the reasons outlined above,
they remain necessary…
Detention of a person under Part 2AA can only occur where an authorised police officer has reasonable
grounds to suspect that the person either will engage in a terrorist act, possesses or controls something
connected with a terrorist act, or has done something to prepare or plan a terrorist act. The decision to
detain a person must substantially assist in preventing a terrorist act occurring, and detention must be
reasonably necessary for this purpose. Detention is also authorised where an authorised police officer is
satisfied that a terrorist act has occurred within the last 28 days, it is necessary to detain the person to
preserve evidence of, or relating to, the terrorist act and detention is reasonably necessary for that
purpose. This limit on the right to liberty in section 21 of the Charter is proportionate to the grave threat
posed to community safety by terrorism and violent extremism…
Part 2AA of the Act provides maximum periods of preventative police detention for adults and children.
The period of preventative detention will be no longer than the period necessary to achieve the purpose
of preventative police detention. Section 13AZZG(2) of the Act requires a person in preventative police
detention to be released prior to the expiry of the four days if the police officer detaining the person or
the nominated senior police officer is satisfied that the grounds on which the police detention decision
were made have ceased to exist. This is an important safeguard and protection of a person's right not to
be subject to arbitrary detention.
In my view, the maximum period of detention for adults should continue to be four days, in light of the
ongoing threat of terrorism and the benefits of having consistent laws between states to ensure
efficiency of law enforcement responses to cross-border terrorist activity. The maximum detention period
of adults of four days is consistent with the New South Wales model.
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In respect of the maximum period of time that a child can be detained in preventative police detention,
the Act sets the maximum time as 36 hours. This is a significantly shorter maximum time than that
provided for adults detained under Part 2AA. Section 13C(1A) of the Act requires that an application for
a PDO in respect of a child be made as soon as practicable but no later than 36 hours after the child is
taken into custody. This requirement emphasises the need to bring a child before a court as soon as
possible and ensures that 36 hours is the outer limit for which a child may remain in custody under
preventative police detention… The Act recognises the particular vulnerability of children and contains
important safeguards to protect children who are detained in preventative police detention…
There is also an extensive oversight framework in the Act to ensure that detention is not arbitrary. When
a person is detained in preventative police detention, the Chief Commissioner of Police has legal custody
of that person and nominates a senior police officer to perform an oversight role in relation to the
detention. The nominated senior police officer is responsible for periodic reviews of the detention that
will be undertaken when a person is taken into custody and at least every 12 hours after that time.
The Act also provides an active role for the PIM in respect of a person detained in preventative police
detention. The PIM has a role in overseeing a PDD from the outset and continuing during detention.
Under section 4G of the Act, an authorised police officer is required to notify the PIM of the making of a
police detention decision as soon as practicable after the decision is made.
At any time during detention, a person may contact either the Ombudsman or the Independent Broadbased Anti-corruption Commission (IBAC). In addition, police must advise the Victorian Inspectorate of a
police detention decision. These are important safeguards that ensure that there is proportionality
between preventative police detention and the need to protect community safety from threats posed by
terrorism and violent extremism…

The Committee notes that Part 2AA which is re-enacted by the Bill generally makes provision for
preventative detention engages the terms of reference. Persons the subject of preventative detention
may complain to the Ombudsman or the IBAC about the application of the order and their treatment.
The Committee notes that specific provision is made for children who are taken into custody in relation
to the length of time spent in custody. The PIM has an active role in overseeing a person in preventative
detention from the outset and during detention.
The Committee notes the above and refers to its earlier comments in relation to the purposes of the
Terrorism Act. The Committee is of the view the provisions are justified.
Rights and freedoms –Part 3 – Police powers to detain and decontaminate – Part 3A – Special police
powers – (section 17(a)(i), PCA)
Part 3 generally provides Victoria Police with powers for use in the event of chemical, biological or
radiological attack in order to protect the public from contamination. This includes the power to detain
a person (See section 18(1)(c)) and the power to direct persons to enter or not to enter particular
premises. (See sections 18(1)(b) and (d))
Part 3A generally allows for police to exercise special powers in limited circumstances. This includes
protecting persons from a terrorist attack (See section 21B), preventing or reducing the threat or
impact of a terrorist act (See section 21D), search a person or vehicle (see sections 21P and 21Q), move
a vehicle (See section 21R), place a cordon around a target area (section 21T) etc. The Committee notes
the protective mechanisms within the Terrorism Act. See the Statement of Compatibility:Various safeguards exist regarding the operation of the special police powers, including a number of
checks and balances built into the provisions to prevent misuse of the powers. There are also provisions
which allow for a level of ministerial, judicial, parliamentary and public scrutiny, including reporting
requirements to the Parliament (section 37F of the Act), the oversight of the Supreme Court and Victorian
Inspectorate, with the latter also reporting to Parliament on the outcome of their periodic inspections
(Part 6 of the Act).

26

Alert Digest No. 12 of 2021

The Committee notes that the Stage Two Review of the Act was recently completed. It was a
comprehensive review and recommends that the Act be renewed. Note the Statement of
Compatibility:Stage One was completed and tabled in Parliament on 10 December 2020 and satisfies the requirements
of section 38 of the Act. The Stage One Review did not identify any urgent or pressing issues with the
operation of the Act. Stage Two has recently been completed and involved a more comprehensive review
of the Act, involving broad consultation with legal, law enforcement, national security and community
stakeholder groups and organisations. One of the key functions of the Stage Two Review was to consider
the ongoing need of the Act. The Stage Two Review recommends that the Act be renewed in order to
provide the powers necessary to respond to the ongoing threat of terrorism.
The review has based this recommendation on a thorough assessment of the current threat environment,
the resulting risks should the Act expire and the broader impacts of the Act. Australia’s current terrorism
threat level is set at ”probable”, meaning that ‘credible intelligence, assessed by our security agencies,
indicates that individuals or groups continue to possess the intent and capability to conduct a terrorist
attack in Australia.’ Advice from national security and intelligence agencies is that the threat level is
unlikely to be downgraded in the foreseeable future…
The Review highlights that if the Act were to expire and its powers became unavailable, this would create
a significant public safety risk that would be difficult to mitigate through other tools available to law
enforcement and government more broadly… For the reasons set out in the Review as just summarised,
I consider that the current threat of terrorism warrants the continued operation of the Act and continues
to justify the existence of the intrusive but targeted powers provided in the Act.
I also consider that the existing powers in the Act are sufficient to manage current and emerging
terrorism risks, such as the emerging threat of right-wing extremism and the increased availability and
sophistication of online technology.

The Committee notes the above and refers to its earlier comments in relation to the purposes of the
Terrorism Act. The Committee is of the view the provisions are justified.

Repeal, alteration or variation of section 8547 of the Constitution Act 1975 (unlimited jurisdiction of
the Supreme Court)48 – (section 17(b)(i)(ii)(iii), PCA)
The effect of the extension of the current sunset date from 1 December 2021 to 1 December 2031 is
to re-enact existing provisions of the Terrorism Act. In that regard this includes the re-enactment of
both sections 21J and section 39A. [24] Section 21J limits judicial review of interim special powers
authorisations. Section 39A expressly declares the intention of section 21J is to limit the jurisdiction of
the Supreme Court. The effect is that interim authorisation orders given by the Chief Commissioner of
Police with the approval of the Premier under sections 21D or 21E cannot be challenged.
Section 21J is set out:21J Interim authorisations not open to challenge
(1)

47

48

An interim authorisation or purported interim authorisation given by the Chief Commissioner (and
any decision or purported decision of the Premier or the Chief Commissioner with respect to such

Section 85 of the Constitution Act 1975 provides that the Supreme Court is created the superior court of Victoria with
unlimited jurisdiction and further provides that where a provision of an Act seeks to repeal, alter or vary the court’s
unlimited jurisdiction, the provision(s) will not be effective unless certain procedures are followed. Briefly, these
procedures require the relevant provisions that intend to limit the court’s jurisdiction to be specifically identified by the
Bill (the declaratory provision) and also requires the member of Parliament introducing the Bill to make a statement of
the reasons for seeking to limit the court’s jurisdiction. Section 18(2A) of the Constitution Act 1975 further provides
that a limitation amendment fails if it does not receive an absolute majority of the members in both Houses.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any
provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.
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an interim authorisation or purported interim authorisation) is not liable to be challenged,
appealed against, reviewed, quashed or called in question in any court or tribunal on any account
or before any person acting judicially within the meaning of the Evidence (Miscellaneous
Provisions) Act 1958.
(2)

Without limiting subsection (1), no proceedings—
(a)

seeking the grant of any relief or remedy in the nature of certiorari, prohibition, mandamus
or quo warranto, or the grant of a declaration or an injunction; or

(b)

seeking any order under the Administrative Law Act 1978 (whether on the ground of absence
of jurisdiction or any other ground)—

may be brought against the Premier or the Chief Commissioner in respect of an interim
authorisation or purported interim authorisation given by the Chief Commissioner or any decision
or purported decision of the Premier or the Chief Commissioner with respect to such an interim
authorisation or purported interim authorisation.

Section 39A is set out:39A Supreme Court—limitation of jurisdiction
It is the intention of section 21J to alter or vary section 85 of the Constitution Act 1975.

Sections 21J and 39A were originally inserted into the Terrorism Act by the Terrorism (Community
Protection)(Amendment) Bill [2006]. The Committee reported on the provisions in Alert Digest No 1 of
2006. That report is set out:[10]. Inserts a new section 39A into the Act and declares that it is the intention of the new section 21J to
vary section 85 of the Constitution Act 1975. This provision ensures that the jurisdiction of the Supreme
Court does not extend to hearing any challenge to the validity of an interim authorisation granted by the
Chief Commissioner (or any decision of the Chief Commissioner or the Premier concerning the interim
authorisation) under section 21D or 21E.49

49
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Section 21D and 21E
21D. Authorisation of special powers to prevent, or reduce the impact of, a terrorist act
(1) An interim authorisation for the exercise of the special powers conferred by this Part may be given by the Chief
Commissioner, with the written approval of the Premier, in accordance with this Division if the Chief
Commissioner—
(a) is satisfied on reasonable grounds that a terrorist act is occurring or that there is a threat of a terrorist act
occurring in the next 14 days; and
(b) is satisfied that the exercise of those powers will substantially assist in—
(i) preventing the terrorist act; or
(ii) reducing the impact of the terrorist act, or of the threat of a terrorist act, on the health or safety of the
public or on property.
(2) As soon as practicable after the giving of an interim authorisation, the Chief Commissioner must, if he or she
considers that an authorisation should have effect for a period in excess of 24 hours, make an application to the
Supreme Court for an authorisation under this section.
(3) Without an interim authorisation having been given, the Chief Commissioner may make an application to the
Supreme Court for an authorisation under this section…’
21E. Authorisation of special powers relating to the investigation of, or recovery from, a terrorist act
(1) An interim authorisation for the exercise of the special powers conferred by this Part may be given by the Chief
Commissioner, with the written approval of the Premier, in accordance with this Division if the Chief
Commissioner—
(a) is satisfied that there are reasonable grounds for believing that a terrorist act has occurred or is occurring; and
(b) is satisfied that the exercise of those powers will substantially assist in—
(i) apprehending the persons responsible for the terrorist act; or
(ii) the investigation of the terrorist act, including the preservation of evidence of, or relating to, the terrorist
act; or
(iii) the necessary recovery process for the community in the aftermath of the terrorist act.
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The Committee notes the section 85 statement in the Minister’s Second Reading Speech –
Clause 10 inserts a new section 39A into the Terrorism (Community Protection) Act 2003 which provides
that it is the intention of section 21J of that act to alter or vary section 85 of the Constitution Act 1975.
Section 21J of the Terrorism (Community Protection) Act 2003 is inserted by clause 5 of this Bill. Section
21J will prevent any interim authorisation of the use of special powers given by the Chief Commissioner
of Police (or any decision of the Premier or of the Chief Commissioner of Police concerning that interim
authorisation) being challenged or called into question before any court or tribunal. The reason for
limiting the jurisdiction of the Supreme Court is to prevent the necessary exercise of special powers being
delayed or frustrated by court proceedings.
Immunity from legal challenge of interim authorisation orders given by the Chief Commissioner of Police
with the approval of the Premier
The Committee having reviewed the comments made in the Premier’s Second Reading Speech, the
declaratory and enabling clauses and the explanatory memorandum, is of the view that the proposed
section 85 Constitution Act 1975 provisions are appropriate and desirable in all the circumstances.

The Terrorism (Community Protection) Amendment Bill 2015 extended the sunset date of the Terrorism
Act from 1 December 2016 to 1 December 2021. The Committee did not specifically report on the reenactment of section 21J and section 39A but noted that a section 85 statement had not been provided
in relation to the Terrorism (Community Protection) Amendment Bill 2015.
The Committee notes that it is unusual for a sunset date of a Bill to be extended twice over a period of
18 years. The Committee also notes the particular significance of the legislation in terms of preventing
terrorism and terrorism attacks. The practical effect of the extension of the current sunset date is to
re-enact the existing provisions of the Terrorism Act for a further ten years. In that regard the
Committee notes the detailed Statement of Compatibility which considers the human rights impacts
of the Act in its entirety, in addition to the proposed amendments:The circumstances in which the Chief Commissioner or Governor in Council may issue an authorisation
or interim authorisation for the exercise of special police powers are strictly confined and subject to
stringent requirements... Section 21D of the Act provides that the Chief Commissioner may, with the
written approval of the Premier (or without such approval if the Premier or a Minister with delegated
power is not reasonably able to be contacted), issue an interim authorisation (for 48 hours) in
circumstances where the Commissioner is satisfied on reasonable grounds that a terrorist act is occurring
or about to occur and that special police powers will substantially assist in preventing or reducing the
harm of that act. The Commissioner may then apply for an order from the Supreme Court authorising
the powers for up to 14 days. Section 21E of the Act provides for an interim authorisation or authorisation
on similar terms in circumstances where the Commissioner is satisfied that the powers will substantially
assist in the investigation of, or recovery from, a terrorist act…

Section 17(b)(ii) of the PCA requires the Committee to report to Parliament if a Bill does not repeal,
alter or vary section 85 of the Constitution Act 1975, but an issue is raised as to the jurisdiction of the
Supreme Court, as to the full implications of that issue. Existing sections 21J and section 39A are
significant provisions in that they limit the jurisdiction of the Supreme Court. Section 85(6) of the
Constitution Act 1975 provides that ‘A provision of a Bill which excludes or restricts, or purports to
exclude or restrict, judicial review by the Court of a decision of another court, tribunal, body or person
is be taken to repeal, alter or vary this section and to be of no effect unless the requirements of
subsection (5) are satisfied.’50 The Minister did not make a section 85 statement in the Second Reading
Speech in this Bill with respect to section 21J.

50

(2) As soon as practicable after the giving of an interim authorisation, the Chief Commissioner must, if he or she
considers that an authorisation should have effect for a period in excess of 24 hours, make an application to the
Supreme Court for an authorisation under this section…
See subsection 85(5) of the Constitution Act 1975:
(5) A provision of an Act, other than a provision which directly repeals or directly amends any part of this section, is
not to be taken to repeal, alter or vary this section unless —
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As the entire principal Act has effectively been re-enacted, one view is that without a section 85
statement in the Second Reading Speech, the requirements of section 85(5) of the Constitution Act
1975 with respect to section 21J have not been satisfied. In those circumstances it is possible that reenacted section 21J may have no effect. Section 85(c) expressly provides that the statement must be
made during the member’s second reading speech. However, the Committee also notes that
subsection (c)(ii) provides that the statement may also be so made ‘after not less than 24 hours’ notice
is given of the intention to make the statement but before the third reading of the Bill’ or per
subsection (c)(iii) ‘with the leave of the Council or the Assembly, as the case required, at any time
before the third reading of the Bill.’ The Committee also notes that section 18(2A)51 of the Constitution
Act 1975 provides that a provision of a bill by which section 85 may be repealed, altered or varied is
void if it is not passed with the concurrence of an absolute majority of the whole number of the
members of both Houses of Parliament.
In the circumstances, the Committee will write to the Minister to seek further information as to
whether a section 85 statement is required for the re-enactment of sections 21J and section 39A by
the extension of the current sunset date from 1 December 2021 to 1 December 2031 by clause [24]
of the Bill.

Charter Issues
Medical treatment without consent – Expression – Conscience – Association – Culture – Services to
address the causes of radicalisation
Summary: The effect of clause 6 may be that a person who is at risk of coming to support the
commission of seriously harmful, dangerous or destructive acts as a means of advancing an ideological
or intimidatory goal may be asked to either consent to engage in services or be required to engage in
those services. The Committee will write to the Attorney-General seeking further information.
Relevant provisions
The Committee notes that clause 6, inserting a new division 4 of new Part 4A, provides that a ‘voluntary
case management plan’ applies if a person over 10 (together with a parent or guardian if the person is
aged under 15) gives informed consent to a plan approved by the Secretary of the Department of
Justice and Community Safety as an appropriate way to either mitigate the extent to which the person
is at risk of radicalising towards violent extremism or to achieve a therapeutic purpose. New section
22BS provides that the Secretary must be informed if the person has ceased to engage with the plan
for at least 28 days or consent has been withdrawn.
The Committee also notes that clause 6, inserting a new division 5 of Part 4A, provides that the
Magistrates’ Court (or, if the person is aged under 18, the Children’s Court) may, after considering a
person’s failure to consent to or engage in a voluntary case management plan and finding on the
balance of probabilities that the person is radicalising towards violent extremism, make a ‘support and

51
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(a) the Act expressly refers to this section in, or in relation to, that provision and expressly, and not merely by
implication, states an intention to repeal, alter or vary this section; and
(b) the member of the Parliament who introduces the Bill for the Act or, if the provision is inserted in the Act by
another Act, the Bill for that other Act, or a person acting on his or her behalf, makes a statement to the Council
or the Assembly, as the case requires, of the reasons for repealing, altering or varying this section; and
(c) the statement is so made—
(i) during the member's second reading speech; or
(ii) after not less than 24 hours' notice is given of the intention to make the statement but before the third
reading of the Bill; or
(iii) with the leave of the Council or the Assembly, as the case requires, at any time before the third reading of
the Bill.
See section 18(2A) of the Constitution Act 1975
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engagement order’ that the court has found is an appropriate way to achieve a therapeutic purpose.
New section 22CU provides that a failure to comply with the order without a reasonable excuse is an
offence punishable by up to 10 penalty units (approximately $1800.)
New sections 22AJ and 22AM respectively provide that a ‘support and engagement plan’ and a
‘voluntary case management plan’ must set out ‘the services and programs with which a… person is
required to engage in order to achieve a therapeutic purpose’ and ‘how often, and when, that
engagement must occur’. The plans may also set out how a person is to engage with those services
and the outcomes that constitute satisfactory engagement, which may include completion to the
satisfaction of the service provider. New section 22CR provides that a court may attach further
conditions to a support and engagement order that are appropriate and no more than necessary to
achieve a therapeutic purpose.
New section 22AG provides that ‘radicalising towards violent extremism’ means ‘the process of coming
to support the commission of an act’ of either causing serious physical harm or death to a person,
endangering another’s life, creating a serious risk to the health or safety of a section of the public or
(except for advocacy, protest, dissent or industrial action) causing serious damage to property or
serious interference with an electronic system, as a means of either advancing a political, religious or
ideological cause or intimidating a government or a section of the public.52 New section 22AK provides
that a ‘therapeutic purpose’ is something done or designed to address the ‘underlying causes’ of a
person’s radicalisation and other factors that make the person susceptible to radicalisation, in order
to prevent and reduce that person’s radicalisation.
The Committee observes that the effect of clause 6 may be that a person over 10 who is at risk of
coming to support the commission of seriously harmful, dangerous or destructive acts as a means of
advancing a political, religious, ideological or public intimidatory goal may be asked (together with
a parent or guardian, for a child under 15) to either consent to engage in services to address the
underlying causes or (if the person is over 14 and a court finds that the risk has eventuated and the
services are appropriate) be required to engage in those services and comply with further necessary
conditions or face a potential $1800 fine.
Charter analysis
In relation to the Charter’s right against non-consensual medical treatment, the Statement of
Compatibility remarks:
A person under a voluntary case management plan and a SEO may be required to attend programs and
services, which may include counselling.
The Bill requires programs and services provided under voluntary case management to be directed at
mitigating the risk of radicalisation by addressing the causes of that radicalisation and the person’s
individual needs. Engagement must be voluntary and informed consent must be obtained from a
participant. Children between 10 and 14 years may be included in these programs and services with the
informed consent of a parent or guardian.
…It is intended that a person will be asked to participate in voluntary programs first, and that a SEO
application may be made if the respondent does not agree to participate voluntarily in CVE programs, or
they are not participating in a meaningful way. That is, a SEO application would only be made in limited
circumstances, and as an option of last resort. For these reasons, it is my opinion that while the SEO
scheme may limit the right not to be subject to medical treatment without informed consent, the scheme
is reasonable and appropriately circumscribed.

The Committee notes that:

52

By contrast, the definition of a ‘terrorist act’ in s4 requires that such acts be done both for a political, religious or
ideological purpose and to intimidate a government or a section of the public.
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new sub-paragraph 22AJ(2)(a) includes the following examples of services that a person may be
asked or ordered to engage in:
1 Services provided by a mental health professional or a social worker in the practice of their profession.
2 Medical or health services.
3 Drug and alcohol treatment services

The Committee observes that these services may include medical treatment beyond
‘counselling’.


new sub-paragraph 22BO(3)(f) provides that people asked to provide informed consent to a
voluntary case management plan must be told of ‘the consequences (if any) for the prospective
participant if, having become a participant, consent is withdrawn or they cease to comply with
the plan’. The Committee observes that, if those consequences include the possibility that a
future court may have regard to withdrawal or lack of engagement when deciding whether or
not to make a support and engagement order,53 a person’s consent to and participation in a
voluntary care management plan may not be wholly ‘voluntary’. The Statement of Compatibility
does not address new-subparagraph 22BO(3)(f).



new sub-paragraph 22CO(1)(b) requires that a court be satisfied that the making of a support
and engagement order ‘is an appropriate way to achieve a therapeutic purpose’. The Committee
observes that this requirement may be satisfied without a court finding that the order is an
‘option of last resort’.54

In relation to the Charter’s rights to freedom of expression, conscience and association, and to culture,
the Statement of Compatibility remarks:
[T]he purpose of a SEO is not to police a person’s thoughts or religious beliefs. The SEO is a civil order
rather than a criminal justice response. It is designed to facilitate the prevention and engagement of
those individuals who have not yet progressed to violent extremism but are displaying behaviours that
indicate they in the process of radicalising towards it.
To provide guidance to the court when determining whether the respondent is radicalising towards
violent extremism, the Bill requires the court to consider the behaviours engaged in by the respondent.
A non-exhaustive list of example behaviours has been included in the Bill for the court’s guidance.
Example behaviours include disseminating or endorsing statements expressing hatred, serious contempt,
revulsion or severe ridicule of the public, with the intention of advancing a political, religious or
ideological cause. The behaviours targeted by the SEO are confined by being linked to those that indicate
radicalisation to violent extremism. This is to ensure that a person’s freedoms, beliefs and cultural rights
are not unduly limited.
…It is not intended that evidence of any one of the example behaviours will in itself result in the legal test
for the making of a SEO being met. The court will need to determine, at a specific individual level, that
the person’s behaviour indicates that they are radicalising towards violent extremism.

The Committee notes that new sub-section 22AG(3)(a) provides:
A behaviour engaged in with any of the following intentions may, in certain circumstances, indicate that
the person engaging in that behaviour is radicalising towards violent extremism—

53

54
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New sub-paragraphs 22CO(3)(a) to (c) provide that a court, when deciding whether or not to make a support and
engagement order, must have regard to ‘whether endeavours to obtain informed consent in respect of voluntary case
management of the respondent have previously failed’, ‘whether such informed consent has been withdrawn’ and
‘whether the respondent has otherwise previously declined or ceased to voluntarily engage with services and programs
of the kind that a support and engagement plan can require a person to engage with’.
New sub-paragraph 22CO(1)(b) may differ from Recommendation 15 of the Expert Panel on Terrorism and Violent
Extremism Prevention and Response Powers, which recommended that the court be satisfied that ‘the order is
necessary to ensure the person’s participation in, and compliance with, an appropriate support and engagement plan’.
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(a) the intention of advancing a political, religious or ideological cause…

The Explanatory Memorandum remarks:
New section 22AG(3) provides that a behaviour engaged in with any of the intentions specified within
the subsection, may indicate, in certain circumstances, that the person engaging in that behaviour is
radicalising towards violent extremism. The behaviours must be linked to a specific intention listed in
that subsection. This subsection is intended to support the interpretation of subsection (1). Courts are to
refer to this subsection when making a determination under new section 22CI.

The Committee observes that the ‘specific intention’ described in new sub-paragraph 22AG(3)(a) may
be defined by reference to ‘a person’s thoughts or religious beliefs’ and may not be ‘confined by being
linked to those that indicate radicalisation to violent extremism’. The Statement of Compatibility does
not address new sub-paragraph 22AG(3)(a).
In relation to rights more generally, the Statement of Compatibility remarks:
Apart from the plan, the Bill enables the court to impose additional conditions on the supported person,
which may include, for example, requiring the individual to notify police of travel plans or if their contact
details change. To maximise the effectiveness of the SEO, the support and engagement plan and any
further conditions imposed on the individual will be tailored to the specific individual’s needs. Therefore,
the rights engaged by the imposition of the SEO will vary, depending on the specific requirements
imposed by the court on the supported person.
…[A]ny further conditions attached to the SEO must only be imposed if the court considers that the
condition is an appropriate way to achieve a therapeutic purpose for the supported person, and the
condition is no more restrictive than is necessary to achieve that purpose. The SEO is intended to be an
option of last resort if the person refuses to engage with CVE interventions voluntarily. However, the SEO
will not operate as a criminal justice intervention, unlike existing criminal justice system mechanisms
which can be used to mandate program participation for people who have been charged with an offence.

The Committee notes that new sub-paragraphs 22CR(3)(d) & (e) provide that a court may impose a
condition that the person must not ‘contact a specified person or a person of a specified class’ or
‘access, disseminate or produce extremist material.’55 The Statement of Compatibility does not address
new sub-paragraphs 22CR(3)(d) & (e).56
Conclusion
The Committee will write to the Minister seeking further information as to:
•

whether or not a voluntary care management plan or support and engagement order may
include medical treatments other than counselling, for example the prescription of drugs

55

‘Extremist material’ means material (other than material that is classified other than RC (Refused Classification)) that a

56

reasonable person would either ‘understand to be… encouraging, glorifying, promoting or condoning a terrorist act’ or
‘seeking support for or justifying the carrying out of a terrorist act’ or ‘would suspect has been produced or distributed
by a terrorist organisation’.
The Explanatory Memorandum for new section 22CR remarks:
‘It is intended that the only mandatory condition a court will be required to attach to a support and engagement
order is a condition requiring the person to comply with the support and engagement plan. It is also intended that
when determining any additional conditions of a support and engagement order, the court will be guided by the
therapeutic nature of the support and engagement order scheme. For example, conditions that may not be
consistent with the therapeutic focus of the support and engagement order include electronic monitoring and the
imposition of curfews. The purpose of not including further guidance in the legislation is to not fetter the discretion
of the court, ensuring the court can remain responsive to the needs of the individual and make an appropriate order
that will achieve a therapeutic purpose for the person. The court will be best placed to determine the
appropriateness of conditions based on the evidence presented.’
The Committee observes that new section 22CR may not expressly bar a requirement of electronic monitoring, a curfew
or other orders associated with criminal justice.
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•

the compatibility of new sub-paragraph 22AG(3)(a), which provides that behaviour done with
the intention of advancing a political, religious or ideological cause may in certain circumstances
indicate radicalising towards violent extremism, with the Charter’s right to freedom of
conscience

•

the compatibility of new sub-paragraph 22BO(3)(f), which provides that a person asked to
provide informed consent to a voluntary case management plan must be told of the
consequences of withdrawal or non-compliance, with the Charter’s right against nonconsensual medical treatment

•

the compatibility of new sub-paragraphs 22CR(3)(d) & (e), which permit a court to impose
conditions barring a person from contacting specified persons or a specified class, or accessing,
disseminating or producing extremist material, with the Charter’s rights to freedom of
association and expression.

Reasonable limits – Terrorist acts
Summary: The effect of clause 24 is that, from 1 December 2021 to 1 December 2031, an offence, and
various special police powers, apply to prevent or investigate acts of serious harm, danger or
destruction done to advance ideological causes through public intimidation. The Committee will write
to the Attorney-General seeking further information.
Relevant provisions
The Committee notes that clause 24, amending existing s. 41, provides that the Act (which currently
expires on 1 December 2021) will expire on 1 December 2031.
Existing s. 4 provides that a ‘terrorist act’ is an act (or a threat to do an act) that:


causes serious harm that is physical harm to a person



(except for advocacy, protest, dissent or industrial action) causes serious damage to property



causes a person's death



endangers a person's life, other than the life of the person taking the action



creates a serious risk to the health or safety of the public or a section of the public



(except for advocacy, protest, dissent or industrial action) seriously interferes with, seriously
disrupts, or destroys, an ‘electronic system’57

made with the intention of both ‘advancing a political, religious or ideological cause’ and either
‘coercing or influencing by intimidation a government’ (including a foreign government) or
‘intimidating the public or a section of the public.’ The definition does not expressly exclude acts done
as part of lawful armed conflict. Existing s. 4B provides that it is an offence to provide anyone with any
information that is intended to facilitate preparation for a terrorist act.58
The remainder of the Act includes provision that:

57

58
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‘electronic system’ is not defined but is expressed to include an information, telecommunications or financial system,
or a system used for delivering an essential public service, public utility or transport system.
A person accused of this offence must be detained until trial unless exceptional circumstances apply: Bail Act 1977,
Schedule 1, Item 11.
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the Supreme Court can, in some circumstances, authorise a police officer to enter and search a
premises reasonably suspected to be connected with a likely or planned terrorist act or a person
connected with such an act without any notice to the occupier or owner: existing Part 2.



an authorised police officer (for up to four days) and the Supreme Court (for up to fourteen days)
can, in some circumstances, order the detention (with limited and monitored communication
with others) of a person and over 14 if doing so would substantially assist in providing evidence
for a recent terrorist act or preventing one that could occur: existing Parts 2AA and 2A.



a senior police officer can authorise a police officer to detain and decontaminate anyone who
may have been exposed to chemical, biological or radioactive contamination where a terrorist
act has occurred: Part 3.59



the Supreme Court or (for up to a year where reasonably necessary to protect an essential
service from a terrorist act) the Governor-in-Council can, in some circumstances, authorise
police to exercise special powers, including to require people to identify themselves and submit
to searches or obey directions to move or not move: Part 4.60

The Committee observes that the effect of clause 24 is that, from 1 December 2021 to 1 December
2031, a criminal offence and various special police powers will apply to prevent or investigate acts
of serious harm, danger or (except for advocacy) destruction done to advance ideological causes
through public intimidation.
Charter analysis
The Statement of Compatibility remarks:
As the Bill effectively re-enacts the Act for a further ten years, this Statement of Compatibility considers
the human rights impacts of the Act in its entirety, not just the proposed amendments to the Act set out
in this Bill. While this statement draws on previous statements tabled with reforms to the Act, I note that
the human rights analysis has been reconsidered in light of the current counter terrorism threat
environment. Unfortunately, this environment still requires the measures provided in the Act and any
limitations on Charter rights, which continue to be reasonable, necessary and proportionate.
Section 38 of the Act requires that a review of the operation of the Act be conducted. DJCS conducted
this review over two stages due to the onset of the COVID-19 pandemic. During Stage One, feedback was
sought on the operation of the Act from agencies with statutory obligations or a significant role under
the Act. Stage One was completed and tabled in Parliament on 10 December 2020 and satisfies the
requirements of section 38 of the Act. The Stage One Review did not identify any urgent or pressing issues
with the operation of the Act. Stage Two has recently been completed and involved a more
comprehensive review of the Act, involving broad consultation with legal, law enforcement, national
security and community stakeholder groups and organisations. One of the key functions of the Stage
Two Review was to consider the ongoing need of the Act. The Stage Two Review recommends that the
Act be renewed in order to provide the powers necessary to respond to the ongoing threat of terrorism.
The review has based this recommendation on a thorough assessment of the current threat environment,
the resulting risks should the Act expire and the broader impacts of the Act. Australia’s current terrorism
threat level is set at “probable”, meaning that ‘credible intelligence, assessed by our security agencies,
indicates that individuals or groups continue to possess the intent and capability to conduct a terrorist
attack in Australia.’ Advice from national security and intelligence agencies is that the threat level is
unlikely to be downgraded in the foreseeable future.
The terrorist threat environment consists of an evolving and expanding range of risks and threats. The
review heard that while religiously motivated violent extremism remains a significant and enduring
59

60

In a letter to the Committee in relation to a report on a previous bill, the Attorney-General explained that Part 3 does
not authorise compelling a person to take antibiotics or other medical treatment: Scrutiny of Acts and Regulations
Committee, Alert Digest No 15 of 2015, p. 25.
People charged with failing to comply must be detained until their trial unless exceptional circumstances apply: Bail Act
1977, Schedule 1, Item 11.
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threat in Australia, ideologically motivated violent extremism is now posing an increasing threat.
Traditional, hierarchical, transnational terrorist organisations, such as ISIL, still exist and remain a threat
to community safety through large scale terrorist attacks. However, so too do lone actor attacks with
relatively simple and low-cost weapons and tactics. Further, the threat environment is also becoming
more complex, including due to increasing use of digital technology by radical groups and individuals.
The review found that children remain part of the current threat environment, noting that eight
individuals under the age of 18 were charged with terrorism offences in Australia between 2014 and
2018 and that ASIO had also recently noted that children ‘as young as 13 and 14 are involved in onshore
terrorism’.
The Review highlights that if the Act were to expire and its powers became unavailable, this would create
a significant public safety risk that would be difficult to mitigate through other tools available to law
enforcement and government more broadly.
The infrequent use of the powers contained in the Act and the high thresholds required to exercise these
powers demonstrate that the use of powers is a last resort option, and that individual rights are limited
only to the extent necessary to prevent and manage serious and often imminent terrorism risks. Further
the Bill retains the sunset provision of the Act (clause 24) and inserts a strengthened review provision
(clause 23), which operate as overarching safeguards to ensure that the Act continues to be necessary
and the powers used appropriately.
For the reasons set out in the Review as just summarised, I consider that the current threat of terrorism
warrants the continued operation of the Act and continues to justify the existence of the intrusive but
targeted powers provided in the Act.
I also consider that the existing powers in the Act are sufficient to manage current and emerging
terrorism risks, such as the emerging threat of right-wing extremism and the increased availability and
sophistication of online technology.

The Committee notes that the statement of compatibility to a previous bill extending the sunset clause
in existing s. 41 from 2016 until 2021 remarked that ‘while there are strong grounds for concluding
that extending the operation of’ Part 2 (on covert search warrants) and Part 2A (on preventative
detention)’ is compatible with the charter, that bill may be partially incompatible with the charter’ in
some respects. In a letter to the Committee, the Attorney-General explained that this was not a
statement of incompatibility.61
The Committee observes that, to the extent that existing s. 4 applies to overseas acts that are lawful
under international humanitarian law, existing s. 4B may prohibit providing information to a group
planning lawful attacks on the military of any foreign government.62 The Statement of Compatibility
does not address existing s. 4, which defines a ‘terrorist act’, or existing s. 4B, which makes it an offence
to provide information to anyone with an intention to assist in preparing for a terrorist act.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
existing ss. 4 and 4B with the Charter and, in particular, whether those sections apply to the
provision of information intended to facilitate preparation for lawful attacks on the military of a
foreign government.

61
62
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Scrutiny of Acts and Regulations Committee, Alert Digest No 15 of 2015, p. 23.
See Independent National Security Legislation Monitor, Declassified Annual Report (20 December 2012), pp. 122-124;
Council of Australian Governments, Review of Counter-Terrorism Legislation (2013), [41]-[45]; R v Gul [2013] UKSC 64,
[61]-[62]. Compare Criminal Code (Canada.), s. 83.01 and Protection of Constitutional Democracy against Terrorist and
Related Activities Act 2004 (South Africa), s. 1(4).
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Transport Legislation Amendment (Transport Plan) Bill 2021
Member
Dr Samantha Ratnam MP
Private Member’s Bill

Introduction Date
Second Reading Date

7 September 2021
8 September 2021

Summary
The Bill amends the Transport Integration Act 2010. The Bill:

Specifies that the transport plan required by that Act includes a number of matters;



Requires that a copy of the transport plan is provided to each House of Parliament within 10
sitting days of that plan being received by the Minister from the Secretary.

It inserts new provisions into section 63(2) of that Act to require inclusion in the transport plan of a
hierarchy of modes of transport, targets for modes of transport as a share of all modes in the transport
sector, targets for the transport sector carbon emissions and targets for the pollution reduction by the
transport sector [3] It requires the Minister to ensure a copy of the transport plan is laid before each
House of Parliament within 10 sitting days of that House after receiving the plan from the Secretary. [3]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Water and Catchment Legislation Amendment Bill 2021
Member
Portfolio

Hon Lisa Neville MP
Water

Introduction Date
Second Reading Date

14 September 2021
16 September 2021

Summary
The Bill amends the Water Act 1989 and the Catchment and Land Protection Act 1994. The Bill:

Amends the Water Act 1989 to provide for recording additional information under that Act;



Provides for the regulation of places, rates and times of taking water;



Provides for Ministerial powers to deal with taking unauthorised amounts of water from an
approved place;



Renames City West Water Corporation;



Amends the Catchment and Land Protection Act 1994 to provide for the abolition of the
Victorian Catchment and Management Council;



Provides for a change of catchment manager for the Port Phillip and Westernport Region and
makes other consequential amendments.

Part 2 – The water register and related amendments to the Water Act 1989 – Part 3 – Places, rates and
times of taking water
It inserts various definitions including equivalent interstate water rights. [5] It inserts new section 6B
to enable the Governor in Council on the recommendation of the Minister to declare an area in a
declared water system to become a water system zone or declared rationing area by Order published
in the Government Gazette. [6] The owner of a water share after obtaining approval of the Minister
may assign the whole of the right to future water allocations under that share to another person. [911] New section 84B provides the purpose of the water register includes facilitating the monitoring or,
and reporting in relation to records and information about water-related rights, entitlements,
authorisations and the allocation and use of water resources. [19-20] It sets out the responsibilities of
the Minister, Authority and Registrar of the recording bodies for the water register. [21,22] New
section 84VB and 84VC provide for what is recorded in the water register about place of take approvals
under Part 4AA.63 [26,27] Regulations may prescribe any records or information which is not to be
made publicly available. [30]
Part 3 inserts new Part 4AA to regulate the places, rates and times at which water can be taken.64 (New
section 64FB sets out offences for taking water without holding a general place of take approval.) A
63

64

38

Note the Statement of Compatibility:- ‘By requiring the collection of individuals’ names and addresses for the additional
types of statutory approvals and permitting the publication of persons' names recorded in the Register and in reports,
the Bill will interfere with the Charter right to privacy. However, any interference will be precise and appropriately
circumscribed. The collection of persons' names is necessary to support a market comprised of exchanges in statutory
approvals between people, to protect the interests of each person holding a statutory approval and to enforce
compliance with water laws. The Act allows for individuals to apply to a recording body under section 84Y, or
subsequently to VCAT under section 84Z, to have personal information about the individual suppressed in certain
circumstances. Further, I note that regulations will be made under section 84W which will provide additional safeguards
against arbitrary interference with privacy in relation to the collection and publication of information under these
provisions.’
Note the Second Reading Speech:- ‘The Bill links these new arrangements to a tiered system of offences for noncompliance, consistent with the current scheme of significant offences in the Act. This will provide for a strong
deterrent and enable compliance and enforcement provisions to be effective and consistent. For the two most
serious levels of offence, committing an offence knowingly or recklessly, it is not necessary to prove that the person
committing the offence knew or was reckless as to whether their actions would result in serious damage or
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maximum rate of take declaration must be published in the Government Gazette. The Minister must
fix notional rationing rates for a general place of take approval.65 The Minister may make a prohibition
determination. New section 64FZM provides for review of persons affected by a Minister’s decision in
VCAT. [32] It substitutes section 9 with new sections 9, 9A and 9B. It sets out Authorities’ rights to
water and the Victorian Environmental Water Holder’s66 rights subject to the regulation of water in
respect of places of taking and rates of taking of water. [34] It provides for further assignment of a
water allocation under a water share. [39] Assignments of a water allocation under a bulk entitlement
may be made. A water allocation forms part of the estate of a deceased person. [48-52,55] Delivery
determinations may fix terms and conditions for the service of delivering water. [60]
Part 4 – further amendments to the Water Act 1989 – Part 5 – Transitional provisions
It inserts new Division 3 of Part 4 to provide for the powers of the Minister where water taken exceeds
authorised amount. The Minister may determine that unauthorised amounts be deducted from the
holder’s current and future rights to take water under relevant allocations. A person affected may
apply to VCAT for review. [61] It renames City West Water Corporation to the Greater Western Water
Corporation. [62,63] The Minister may by determination appoint an administrator to carry out the
functions of a water corporation.67 [65] Melbourne Water Corporation is required to include in its
corporate plan information relating to its functions as a Catchment Management Authority. [67] A
Minister may apply for an injunction if a person has failed to comply with a direction given under
Division 4 of Part 5. [85] It substitutes new sections 297 and 297A in relation to corporate
liability.68 [103] It inserts new Part 17 into the Water Act 1989 which provides for transitional matters
relating to the Water and Catchment Legislation Amendment Act 2021. A regulatory impact statement
is not required for first conversion rules made under section 64FZP. An order under that section expires
12 months from the day on which notice of its making is published in the Government Gazette. [108]
Part 6 – Amendment of Catchment and Land Protection Act 1994
It repeals the Victorian Catchment Management Council which is redundant. [109-111] The Minister
may establish advisory committees. [113] It sets out further statutory functions of a Catchment
Management Authority in respect of a region for which it has been appointed including the promotion
of cooperation of persons and bodies involved in managing land and water resources in the region
including representatives of specified Aboriginal parties. [112] It expands the definition of Authority to
include the Melbourne Water Corporation as it will take on functions and powers in relation to the
Port Philip and Westernport Region. The Melbourne Water Corporation is appointed as the Catchment
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substantial economic loss, just that they knowingly or recklessly committed the relevant offence.’
In relation to strict liability offences see Water and Catchment Legislation Amendment Bill 2019, Alert Digest No 5 of
2019, pp. 8-11 <https://www.parliament.vic.gov.au/sarc/publications/details/41/133>.
Note new section 64FW provides a person affected may make written submissions to the Minister. The Minister must
have regard to the submissions.
The Victorian Environmental Water Holder is established by section 33DB of the Water Act 1989. Note the Explanatory
memorandum:- ‘Section 9A(1) provides that the Water Holder has the right to take the amounts of water that are made
available to it under an environmental entitlement or under any other authorisation, licence or right under this Act.
Examples of other authorisations that may be held by the Water Holder include bulk entitlements, water shares and
water allocations.’
Note section 91(2) provides that a determination to appoint an administrator must specify the term (which must be 12
months or less), set out the reasons, publish in the Government Gazette and must be laid before both Houses of
Parliament within 5 sitting days.
Note the Statement of Compatibility:- ‘Proceedings against officers under section 297A may engage the right to the
presumption of innocence under s 25(1). However, the right will not be limited by the amendments. The amendments
only restate the existing provision (section 297) that officers of bodies corporate may be prosecuted under relevant
offence provisions. The reverse onus offences themselves (discussed in the Statement of Compatibility to the Water
and Catchment Legislation Amendment Bill 2019) are not altered by the Bill. Relevantly, the presumptions are limited
in scope and only impose an evidentiary burden on the accused - that is, once an accused provides some evidence of
due diligence, the onus of proof will shift back to the prosecution to prove otherwise. I therefore consider that the
amendments do not limit the right to be presumed innocent.’
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Management Authority for Port Philip and Westernport Region under new section 11A. (The
Melbourne Water Authority is also subject to existing obligations under the Water Act 1989.) [118121] The Governor in Council may make regulations in relation to functions and duties of the
Melbourne Water Corporation under the Catchment and Land Protection Act 1994. [135] It inserts new
Division 2 in Part 11 which contains transitional provisions in respect of the Water and Catchment
Legislation Amendment Act 2021. [136] It inserts new item 14A of Schedule 1 to the Confiscation Act
1997 to include offences against various provisions of the Water Act 1989. [139] It makes
consequential amendments to the Flora and Fauna Guarantee Act 1988 and other Acts and removes
references upon the abolition of the Victorian Catchment Management Council. [140-142]

Comments under the PCA
Inappropriately delegates legislative power – Delayed Commencement – (section 17(a)(vi), PCA)
Practice Note A (iii)
Clause 2 is the commencement provision. [2] Subsection (1) provides that the Act comes into operation
on a day or days to be proclaimed. Subsection (2) states that if a provision of the Act does not come
into operation before 1 July 2023, it comes into operation on that day. The Committee notes that there
is no explanation for the possible delayed commencement of the Bill in the Explanatory Memorandum
or the Second Reading Speech.
Paragraph A (iii) of the Committee’s Practice Note69 provides that where a Bill (or part of a Bill) is
subject to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister and request further information as to the reasons for the
delayed commencement date.
Rights and freedoms – Retrospectivity – (section 17(a)(i), PCA)
Clause [7] makes a technical amendment to the definition of serviced property to include ‘by a
declaration under section 226(6) which is taken to come into operation on 19 March 2020.’ The
Committee note the comments in the Second Reading Speech:The Bill will address a technical, transitional issue for the definition of “serviced property”, affecting a
small class of properties under the Water and Catchment Legislation Amendment Act 2019. The
amended definition of “serviced property” and a transitional provision will include the omitted group of
properties on the outskirts of the suburban districts serviced by the three Melbourne retailers.
The amendment is backdated to the date on which the definition of “serviced property” under the Water
and Catchments Legislation Amendment Act 2019 came into effect, which was 19 March 2020. The
retrospective nature of this amendment will have no detrimental impact on landowners or water
corporation customers as it maintains existing arrangements.

The Committee is of the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021-2022) Bill 2021
6
Appropriation (Parliament 2021-2022) Bill 2021
6
Assisted Reproductive Treatment Amendment Bill 2021
11
Bail Amendment (Reducing Pre-trial Imprisonment of Women, Aboriginal, and Vulnerable
Persons) Bill 2021
12
Building Amendment (Registration and Other Matters) Bill 2021
10
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
Children, Youth and Families (Raise the Age) Amendment Bill 2021
7
Cladding Safety Victoria Act 2020
11 of 2020
Commercial Tenancy Relief Scheme Act 2021
10
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Education and Training Reform Amendment (Senior Secondary Pathways Reforms and Other
Matters) Bill 2021
12
Education and Training Reform Amendment (Victorian Academy of Teaching and
Leadership) Bill 2021
8
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment Bill 2021
8, 9
Energy Legislation Amendment (Energy Fairness) Bill 2021
7, 9
Essential Services Commission (Compliance and Enforcement Powers) Amendment Bill 2021
12
Firearms and Other Acts Amendment Bill 2021
12
Forests Amendment (Forest Firefighters Presumptive Rights Compensation) Bill 2021
12
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Great Ocean Road and Environs Protection Amendment Bill 2021
11
Industrial Relations Legislation Amendment Bill 2021
3
Judicial Proceedings Reports Amendment Bill 2021
10
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Liquor Control Reform Amendment Bill 2021
9
Members of Parliament (Standards) Amendment Bill 2021
10
Mutual Recognition (Victoria) Amendment Bill 2021
7, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Offshore Petroleum and Greenhouse Gas Storage (Cross-boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
Planning and Environment Amendment Bill 2021
2, 3
Police Informants Royal Commission Implementation Monitor Bill 2021
9
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Public Health and Wellbeing Amendment (Greater Transparency and Accountability)
Bill 2021
8
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Racing Amendment Bill 2021
9
Social Services Regulation Bill 2021
10
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Suburban Rail Loop Bill 2021
11
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Terrorism (Community Protection) Amendment Bill 2021
12
Transport Legislation Amendment (Transport Plan) Bill 2021
12
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill 2021
7, 9
Water and Catchment Legislation Amendment Bill 2021
12
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance-based Charge Bill 2021
5
SUBORDINATE LEGISLATION
SR No. 107 – COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020
SR No 25 –Education and Training Reform Amendment Regulations 2021
Order in Council – Revision of Animal Welfare Codes of Practice
SR No 13 – Sale of Land (Exemption) Regulations 2020
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Victorian Civil and Administrative Tribunal and Other Acts Amendment
(Federal Jurisdiction and Other Matters) Bill 2021
(ii)

11 of 2020
9 of 2020, 3
7, 9

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Suburban Rail Loop Bill 2021
(iii)

11

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Suburban Rail Loop Bill 2021
Water and Catchment Legislation Amendment Bill 2021

9 of 2020, 3
11
12

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) Act 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Energy Legislation Amendment Bill 2021

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020, 3
8, 9
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Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Terrorism (Community Protection) Amendment Bill 2021
12
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9

Section 17(b)
(i), (ii) and (iii) repeals, alters or varies the jurisdiction of the Supreme Court
Terrorism (Community Protection) Amendment Bill 2021
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

i
ii

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Treasurer

17-03-20
04-02-21i

4 of 2020
2 of 2021

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02-06-20
09-02-21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16-09-20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14-10-20
23-02-21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20
17-02-21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13-12-20
03-02-21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13-12-20
28-02-21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16-02-21
01-03-21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16-02-21
01-03-21

2 of 2021
4 of 2021

Non-Emergency Patient Transport
Amendment Bill 2021

Health

06-05-21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06-05-21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Energy Legislation Amendment
(Energy Fairness) Bill 2021

Energy, Environment and Climate
Change

09-06-21
07-07-21

7 of 2021
9 of 2021

Mutual Recognition (Victoria)
Amendment Bill 2021

Treasurer

09-06-21
29.06.21

7 of 2021
9 of 2021

Victorian Civil and Administrative
Tribunal and Other Acts
Amendment (Federal Jurisdiction
and Other Matters) Bill 2021

Attorney-General

09-06-21
22-06-21

7 of 2021
9 of 2021

Energy Legislation Amendment Bill
2021

Energy, Environment and Climate
Change

23-06-21
02-08-21

8 of 2021
9 of 2021

Occupational Health and Safety
and Other Legislation
Amendment Bill 2021

Workplace Safety

07-09-21
18-08-21

9 of 2021
11 of 2021

Suburban Rail Loop Bill 2021

Suburban Rail Loop

14-09-21

11 of 2021

Terrorism (Community Protection)
Amendment Bill 2021

Crime Prevention

12 of 2021

Water and Catchment Legislation
Amendment Bill 2021

Water

12 of 2021
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