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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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2021
Member
Portfolio

Hon Luke Donnellan MP
Child Protection

Introduction Date
Second Reading Date

5 October 2021
6 October 2021

Summary
The Bill amends the Children, Youth and Families Act 2005 (CYF Act). The Bill:

Incorporates further Aboriginal child placement principles;



Extends the Secretary’s powers to provide advice and assistance if there is significant concern
for the wellbeing of an unborn child;



Makes amendments relating to the use of seclusion in secure welfare services;



Makes amendments relating to child care agreements;



Expands the information disclosure provisions in the Act;



Creates an offence for reprisal actions against people who make good faith reports or referrals;



Extends the time for the hearing of an application for an interim accommodation order after a
child is placed in emergency care and remove bail justice powers in relation to child protection;



Amends the age at which certain applications and notices can be served on a child;



Clarifies the paramount considerations in case management of child protection proceedings in
the Family Division;



Prevents personal cross-examination in child protection proceedings in the Family Division of a
witness by an unrepresented party where there is family violence or alleged family violence
between that party and the witness;



Amends the provisions relating to the provision of medical treatment to children who are subject
to the Act;



Provides for the Secretary to authorise a person in charge of a community care agency to act in
relation to a child;



Limits the circumstances in which the Secretary may direct a parent to resume parental
responsibility of a child under a family reunification order;



Changes certain terminology used in the Act;



Makes provision for support for young people making the transition to adulthood and other
miscellaneous amendments.

1
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Part 3 – Aboriginal agency – Part 4 – Reporting – Part 5 – Bail justices and hearing of applications for
interim accommodation orders – Part 6 – Concern about wellbeing of child – Part 7 – Secure welfare
services amendments
The existing delegation provision is amended to include section 181 in the provisions that the Secretary
may delegate the power to make authorisations to any executive within the meaning of the Public
Administration Act 2004. [7] It extends existing provisions in relation to a protective intervener to an
authorised aboriginal agency. An agency may manage a child who is subject to a protection order or
therapeutic treatment order or a combination of both. An agency may undertake investigations arising
from protective intervention reports about Aboriginal children and their non-Aboriginal siblings. (See
new section 18(1A) [8] The principal of an authorised agency may make application to the Court for an
interim accommodation order for a child.2 [11] It updates the list of mandatory reports to reflect the
full list of mandatory reported groups recently gazetted. [12] It clarifies the timing of a Court hearing
for an interim accommodation order.3 [13-23]
The amendments in Part 6 generally provide that with the consent of the mother of the unborn child,
the Secretary may provide advice and assistance to a person whom the Secretary expects will assume
parental responsibility for the child or be significant to the child. [24] Part 7 makes amendments
relating to secure welfare services and replaces the definition of seclusion. [26-28] It reduces the
maximum period of seclusion that may be approved by a delegate under section 73P(3) from 24 hours
to 12 hours. [29] Note the Statement of Compatibility:The Bill addresses the Victorian Ombudsman’s recommendation 1 to establish a legislative
prohibition on ‘solitary confinement’, being the physical isolation of individuals for ‘22 or more
hours a day without meaningful human contact’; and recommendation 5 that all necessary
steps are taken to address shortcomings of the legislative and regulatory framework applicable
to isolation and seclusion; by:

1

2

3

2

•

expressly prohibiting solitary confinement in Secure Welfare Services,

•

amending the definition of seclusion to give it a more contemporary definition that focuses
on a restriction in the ability to move freely in response to behaviours of concern and
removing the reference to a child being placed in a ‘locked room’,

See existing section 17(2). ‘The Secretary may by instrument, delegate to an executive within the meaning of the Public
Service Administration Act 2004, the power to make authorisations under section 19, 597(3) or 597(4).’ See also section
18. Secretary may authorise principal officer of Aboriginal agency to act. See also section 19. Secretary may authorise
a person in charge of a community service to act.
Note the Statement of Compatibility:- ‘Self-determination and self-management by Aboriginal agencies of Aboriginal
children known to child protection will also be advanced by expanding the circumstances in which an authorisation can
be made to an Aboriginal agency under the Aboriginal Children in Aboriginal Care program. Aboriginal Children in
Aboriginal Care is the program name for section 18 of the Children, Youth and Families Act which enables the Secretary
to authorise the principal officer of an Aboriginal agency to perform specified functions and exercise specified powers
conferred on the Secretary in relation to a protection order for an Aboriginal child. Currently authorisations can only be
made where an Aboriginal child or a non-Aboriginal sibling of an authorised Aboriginal child is subject to a protection
order. The proposed amendments expand the circumstances where an authorisation may be made to include where
an Aboriginal child is subject to a therapeutic treatment order or therapeutic treatment placement order. The Bill would
also enable the Secretary to authorise an Aboriginal agency to undertake investigations of protective intervention
reports transferred by child protection and exercise powers and functions in relation to those investigations.’
Note the Statement of Compatibility:- ‘This amendment will also have the effect of removing the need for bail justice
hearings for child protection matters. Currently when a child is subject to an emergency care application and a court is
not sitting within one working day, for example, on a Friday afternoon a bail justice hearing must be held. The availability
of bail justices and the common practice of holding such hearings in police stations to address occupational health and
safety issues, means there are frequent delays between taking a child into emergency care and the bail justice hearing
which can result in further trauma to children while they wait in offices, travel to police stations and then the care
placement. The combination of these factors can mean children are taken into emergency care in the late afternoon
and not placed until the early hours of the following morning.’
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•

setting a maximum limit of 22 hours for periods of seclusion, with the Secretary or a senior
executive officer required to approve any period of seclusion over 12 hours,

•

establishing minimum expectations for meaningful human contact to occur with a child
every 15 minutes during periods of seclusion, and

•

creating a requirement to:
o

provide information to children on the reasons for seclusion where practical and safe
to do so; and

o

end seclusion when it is no longer necessary.

Part 8 – Protection orders – Part 9 – Interstate movement of children and transfers – Part 10 –
Principles – Part 11 – Concern about wellbeing of child
Protection orders may now be made after a child turns 17 years of age. [30] A Court must have regard
to additional factors including the facilitation of permanent or long-term care arrangements when
considering conferring parental responsibility for a child on the Secretary. [31] It makes amendments
to the requirements and the child’s best interests in respect of family reunification orders. [32] It
enables the Secretary to share information with child protection authorities in other States and
Territories to identify children who are known to other States and Territories and to assist in assessing
the history of protective concerns for, and current risk of harm to children. (Part 9) [34]
It specifies additional factors which must be considered in determining whether a decision or action is
in the best interests of a child. (Part 10) [35] It inserts 4 further principles relating to the placement of
Aboriginal children.4 [37] A community-based child and family service may prepare in consultation with
the child and family of a child, a plan setting out the advice, services and support that the child and
child’s family should receive to promote the safety and wellbeing of the child. (Part 11) [38] It inserts
new section 40A to make it an offence for a person to take detrimental action against another person
in reprisal for a report to the Secretary or referral to a community-based child and family service made
in good faith.5 [39]
Part 12 – Child care agreements – Part 13 – Protective intervention– Part 14 – Protection of reporters
and disclosure of information
It makes technical amendments to the definitions of child care agreement, long-term child care
agreement and service provider. [40,41] It clarifies where a parent of a child may enter into a written
short-term child agreement with a service provider to provide care and accommodation for the
child. [42] The Secretary must review a short-term child care agreement within 6 months and within
12 months, 2 years and 3 years after the agreement is entered into. [46] It makes further provision for
the return of the child to the parent at the end of a short-term agreement. [48] It clarifies that a longterm child care agreement does not confer parental responsibility for the child on the service provider
or suitable person. It also updates language. [49-51] It substitutes new sections 152A, 152B and 152C
into the CYF Act which provide for ongoing review of long-term child agreements by the Secretary.6
It requires the Secretary to serve a child over the age of 10 years with notice of a hearing of an
application for a temporary assessment order in relation to that child. (Part 13) [62-67,73, 76-80] Note
4

5

6

See amended section 14(1). The four additional principles are the Prevention principle, Partnership principle,
Participation principle and Connection principle.
In the case of a natural person a maximum penalty of 25 penalty units or 6 months imprisonment or both applies. In
the case of a body corporate, a maximum penalty of 120 penalty units or 12 months imprisonment or both applies.
Note the Explanatory memorandum:- ‘This amendment is to acquit recommendation 7.5 of the Royal Commission into
Institutional Responses to Child Sexual Abuse.’
Part 4.11 provides for appeals and reviews. Provision is made for internal review in Division 2. (See sections 331 and
332). Section 333 provides for review by VCAT. Section 328 provides for appeals to the County Court or Supreme Court.
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the Second Reading Speech:- ‘Additional technical amendments include: • removal of an inconsistency
regarding the age at which a child receives court documents by changing the age from 12 to 10 years
and over, to be consistent with the age at which a child is able to give instructions to a lawyer’ Interim
accommodation orders may also be made to the person who has the care and control for the child. [68]
Language is updated and modernised. This includes changes from ‘breach of’ protections orders to
‘non-compliance with’ protection orders. [73] It inserts new section 189A into the CYF Act. It is an
offence for a person to take detrimental action against another person for making a report in good
faith under Division 2 of Part 4.4 of that Act. [81] It inserts new section 193A to authorise the Chief
Commissioner of Police to disclose to the Secretary, a community-based child and family service or a
service agency upon request information about a person’s criminal record or history that is necessary
for the Secretary, service or agency to assess the suitability of the person to provide any of the specified
functions or services. [82]
Part 15 – Amendments relating to search warrants – Part 16 – Children’s Court of Victoria
amendments – Part 17 – Powers of Secretary in relation to medical treatment
Part 15 generally amends existing provisions relating to search warrants for the protection of children.
It changes language from ‘search warrant’ to ‘search and protection order’ in the existing
provisions. [83,84-103] Note the Explanatory memorandum:- ‘These orders are the equivalent of the
existing search warrant powers but better describe their intended purpose of finding a vulnerable child
for the child's protection. Changing the term “search warrant” is in line with recommendation 12 of the
Commission for Children and Young People's 2021 inquiry report "Out of Sight" which called for the
term “search warrant” to be replaced with a term that is not associated with the criminal justice
process.’
Part 16 makes amendments to various provisions with respect to the Children’s Court. The Court is
required to give the needs of the child and the impact of the proceeding on the child the paramount
consideration. [104] It inserts new sections 216B, 216C, 216D and 216E into the CYF Act which prevent
cross-examination of witnesses personally by a party to the proceeding in specified
circumstances. [105] Note the Explanatory memorandum:- ‘This is intended to protect victim survivors
by prohibiting victim survivors from cross-examination by perpetrators in child protection court
proceedings.’ Language is changed in various provisions from ‘disposition reports’ to ‘recommendation
reports.’ [106-108,113-118] It amends powers of the Family Division of the Children’s Court to hear
applications for extensions of therapeutic treatment orders. [109] Part 17 makes amendments to
enable the Secretary to arrange for specified children to be medically examined and the Minister to
make arrangements for the necessary medical treatment or hospital admission. This includes a new
ability for a child to provide the child’s views and consent to their own medical treatment, despite a
parent’s lack of consent if a medical practitioner determines the child is competent to consent. [121]
Part 18 – Authorisation of principal officers of community care agency – Part 19 – Support for young
people leaving care – Part 2 – Transitional provisions
Part 18 makes provision for authorisation of community care agencies. It inserts new section 6A which
authorises the Governor in Council by Order published in the Government Gazette to declare an
organisation to be a community care organisation if the organisation is a registered community
service.7 [123] It enables the Secretary to authorise in writing, the principal officer of a community care
agency to perform specified functions and exercise specified powers (conferred on the Secretary) in
relation to a protection order. [124] Provision is made for an internal review process within a
community care agency for decisions made when a principal officer of a community care agency is

7

4

Note the Explanatory memorandum:- ‘It is intended that a gazetted community service would demonstrate its
capability to meet clear criteria as set out in detailed program requirements, including service delivery standards.’
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authorised under substituted section 19. [126] VCAT may review specified decisions of the principal
officer of a community care agency in relation to a child made under a section 19 authorisation. [127]
Part 19 makes provision for the Secretary to assist eligible young persons transitioning to independent
living through a transition to adulthood allowance payable to a young person’s8 home based carer or
nominated registered community service provider. The Secretary specifies the annual rate for each
financial year by written instrument. [132] A young person may apply to VCAT for review of a decision
to refuse an application made by the young person for the transition to adulthood allowance. [134]
Part 20 contains transitional and savings provisions. [135-144]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Expression – Reprisal for report or referral
Summary: The effect of clauses 39 and 81 may be that a person may face up to six months in prison for
taking ‘detrimental action’ against another person in reprisal for that person reporting or referring, ‘in
good faith’, significant concerns about a child’s wellbeing or reasonable beliefs about a child’s need for
protection or therapeutic treatment. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that clauses 39 and 81, inserting new sections 40A and 189A, provide that it is a
criminal offence to take (or incite or permit another to take) ‘detrimental action against another
person in reprisal for’ that person reporting or referring (or because the person intends to report or
refer) ‘in good faith’:


to the Secretary that the person has a significant concern for the wellbeing of a child (or an
unborn child after its birth)



to a community-based child and family service about significant concerns for the wellbeing of a
child (or an unborn child after its birth)



to the Secretary or a police officer that the person believes on reasonable grounds that a child
is in need of protection



to the Secretary that the person believes on reasonable grounds that a child is in need of
protection on the ground of past or likely significant harm due to physical or sexual abuse where
the child’s parents have not protected, or are not likely to protect, the child from such harm



to the Secretary that the person believes on reasonable grounds that the child has exhibited
sexually abusive behaviours and is in need of therapeutic treatment

The maximum penalty for individuals is six months imprisonment.
The Committee observes that the effect of clauses 39 and 81 may be that a person may face up to
six months in prison for taking (or inciting or permitting another to take) ‘detrimental action’ against
another person in reprisal for that person reporting or referring, ‘in good faith’, significant concerns

8

Note new section 161E – A young person means a person who is aged 15 years and 9 months or over and has not
attained the age of 21.
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about a child’s wellbeing or reasonable beliefs about a child’s need for protection or therapeutic
treatment.
Charter analysis
The Statement of Compatibility does not address clauses 39 and 81.
The Committee notes that clauses 39 and 81 may engage the Charter’s right to freedom of expression.
Charter s. 15(3) provides that:
Special duties and responsibilities are attached to the right of freedom of expression and the
right may be subject to lawful restrictions reasonably necessary—
(a) to respect the rights and reputation of other persons; or
(b) for the protection of national security, public order, public health or public morality.
The Committee observes that clauses 39 and 81 may be reasonably necessary to respect the rights of
children and the reputation of people who make good faith reports or referrals.
The Committee notes that the European Court of Human Rights has held that, for a restriction on
freedom of expression to be lawful:9
Firstly, the law must be adequately accessible: the citizen must be able to have an indication
that is adequate in the circumstances of the legal rules applicable to a given case. Secondly, a
norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable
the citizen to regulate his conduct: he must be able - if need be with appropriate advice - to
foresee, to a degree that is reasonable in the circumstances, the consequences which a given
action may entail.
The Committee observes that the Bill does not:


define ‘detrimental action’10



define ‘good faith’ and specify what the prosecution must prove about the accused’s awareness
that the report or referral was made by the other person ‘in good faith’11



in the case of new section 189A, specify that a person does not take an action in reprisal unless
the report is a substantial reason for taking the action.12

Relevant comparisons
The Committee notes that an equivalent NSW offence provides that:13

9
10

11

12
13

6

Sunday Times v UK [1979] ECHR 1, [49].
Compare Children’s Services Act 1986, s. 183 (defining ‘serious detrimental action’); Education and Care
Services National Law Act 2010, Schedule, cl. 296 (defining ‘serious detrimental action’); Public
Administration Act 2004, s. 4(1) (defining ‘detrimental action’); Public Interest Disclosures Act 2012, s. 3
(defining ‘detrimental action’).
Compare Public Interest Disclosures Act 2012, s. 45(3) & (4). Where a Victorian offence provision does not
specify a fault element for a physical element of an offence, courts may interpret the provision as requiring
proof that the accused was reckless about that element, or has not made an honest and reasonable mistake
of fact about that element (strict liability), or not requiring any additional proof of fault or the absence of
mistake about that element (absolute liability.)
Compare new sub-section 40A(3).
Children and Young Persons (Care and Protection) Act 1998 (NSW), s. 29AB. See also Children and Young
People (Safety) Act 2017 (SA), s. 165.
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a report is not made ‘in good faith’ if the report was made or proposed in bad faith or a material
allegation was known by the person giving the report to be false.



‘detrimental action’ means ‘action causing, comprising or involving’ injury, damage or loss;
intimidation or harassment; discrimination, disadvantage or adverse treatment in relation to
employment; dismissal from, or prejudice in, employment; prejudice in the provision of a
service; or disciplinary proceedings.

Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 39 and 81 with the Charter’s right to freedom of expression.

Fair hearing – Personal cross-examination
Summary: The effect of new sub-section 216D(5) may be that a party to a proceeding in the Family
Division of the Children’s Court who is prohibited from personally cross-examining a witness and does
not obtain or accept an offer of legal representation may not give or call any evidence about events
relevant to the proceeding. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 105, inserting new sections 216B and 21C, provides that a party to a
proceeding in the Family Division of the Children’s Court who is not legally represented is prohibited
from cross-examining a witness who is:


an affected family member or protected person in an intervention order (or an application for
an intervention order), where the party is a respondent to that order



a family member of the party, where the party has been charged with or found guilty of an
offence where the conduct constituting the offence would be family violence



a family member of the party, where there is an allegation that family violence occurred
between the witness and the party and a court is satisfied that personal cross-examination
would have a harmful impact on the witness

However, an adult witness may consent to personal cross-examination if the court is satisfied that
personal cross-examination would not have a harmful impact.
The Committee also notes that new sub-section 216D(5) provides that, where a party who is not legally
represented is prohibited from personally cross-examining a witness and the party neither obtains his
own legal representation nor accepts an offer of legal representation from Victoria Legal Aid, the judge
must warn the party that ‘neither the party nor that party's witnesses may give evidence about…
events relevant to the subject of the proceeding’.14

14

The Committee has previously remarked that although such a provision appears to mimic a rule of
evidence known as the rule in Browne v Dunn (which requires an opposing party to cross-examine a
witness about matters that the party intends to call evidence that contradicts or challenges the
witness), it appears to be much stricter than that rule (which is ordinarily enforced through less drastic
remedies, such as allowing witnesses to be recalled and drawing adverse inferences): Scrutiny of Acts
and Regulations Committee, Alert Digest No. 12 of 2009, p. 6. The Committee notes that new subsection 216D(5) also appears to be broader than that rule, which only regulates evidence that
contradicts or challenges that witness, rather than all evidence about events relevant to the subject of
a proceeding.
7
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The Committee observes that the effect of new sub-section 216D(5) may be that a party to a
proceeding in the Family Division of the Children’s Court who is prohibited from personally crossexamining a witness and does not obtain or accept an offer of legal representation may not give or
call any evidence about events relevant to the proceeding.
Charter analysis
The Statement of Compatibility remarks:
The amendments to be made by clause 105 of the Bill may engage the right to a fair hearing to
the extent that it might preclude a self-represented litigant from cross examining a party to a
proceeding. I do not consider the right to a fair hearing is limited by the Bill. In relation to the
amendments it makes, there is no restriction on a person’s ability to bring legal proceedings
under the Act, provides for a mechanism to require Victoria Legal Aid to assist self-represented
litigants in these proceedings and otherwise to retain and select their own legal
representatives.
However, the Committee notes that, although new sub-section 216D(3) provides that Victoria Legal
Aid ‘must offer’ legal representation to a party who does not obtain legal representation after a
reasonable opportunity, new sub-section 216D(4) provides that ‘Victoria Legal Aid may apply all or any
of the conditions under section 27 of the Legal Aid Act 1978 to the representation of the party’. The
Legal Aid Act 1978 lists the following potential conditions that Victoria Legal Aid may specify as
conditions for providing legal representation:


the party must pay a specified (or to be specified) amount towards the cost of VLA providing
assistance



the party must make a payment in respect of any out-of-pocket expense incurred by VLA in
providing assistance



the party must pay interest at a rate of up to 70% of the penalty interest rate



VLA’s costs and any interest be secured by a charge over any land or other property secured by
the proceedings, or in any other manner VLA sees fit over any property in which the party has
an interest

The Committee therefore observes that the combined effect of new sub-sections 216D(4) and (5) may
be that a party who is prohibited from personally cross-examining a witness who does not obtain legal
representation must either accept conditions requiring him or her to pay for some or all of the legal
representation provided by Victoria Legal Aid or be prevented from calling or giving any evidence about
events relevant to the subject of the proceedings.
The Statement of Compatibility does not address new sub-sections 216D(4) or (5).
Relevant comparisons
The Committee notes that new sub-section 216D(5) is identical to an existing provision that applies in
Victorian family violence protection proceedings.15

15

8

Family Violence Protection Act 2008, s. 71(4). See Scrutiny of Acts and Regulations Committee, Alert Digest
No 9 of 2008, p. 25.
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The Committee also notes that new sub-section 216D(5) is similar to, but broader than, provisions that
apply in Victorian criminal proceedings and in family violence and criminal proceedings in the Northern
Territory.16
The Committee observes that none of the other Australian jurisdictions has a provision similar to new
sub-section 216D(5).17
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of new
sub-section 216D(5) with the Charter’s right to a fair hearing.

16

17

Criminal Procedure Act 2009, ss. 357(5) & 389E(f); Domestic and Family Violence Act 2007 (NT),
s. 114A(2)(b); Evidence Act 1939 (NT), s. 21QB(2)(b); Sexual Offences (Evidence and Procedure) Act 1983
(NT), s. 5(2)(b). These provisions only require the judge to warn that the party ‘will not be permitted to
adduce evidence in relation to a fact in issue in order to contradict the evidence of a protected witness’. As
well, the Victorian provision is subject to a judge’s discretion to direct that a party who intends to lead
evidence that contradicts or challenges a witness is not obliged to put that evidence in its entirety to the
witness in cross-examination. The Committee notes that these provisions may reflect the scope and
remedies for the rule in Browne v Dunn.
See Family Law Act 1975 (Cth), s. 102NA; Evidence (Miscellaneous Provisions) Act 1991 (ACT), s. 48; Family
Violence Act 2016 (ACT), s. 63; Criminal Procedure Act 1986 (NSW), ss. 289VA, 294A & 306ZL; Evidence Act
1977 (Qld), s. 21O; Evidence Act 1929 (SA), s. 13B; Evidence (Children and Special Witnesses) Act 2001 (Tas),
s. 8A; Evidence Act 1906 (WA), s. 106G; Family Court Act 1997 (WA), s. 219AK; Restraining Orders Act 1997
(WA), s. 53D.
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Health Legislation Amendment (Information Sharing) Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

5 October 2021
6 October 2021

Summary
The Bill amends the Health Services Act 1988. The Bill:

Establishes a centralised electronic system to enable public hospitals and other specified health
services to share specified patient health information for the purpose of providing medical
treatment to patients;



Provides for public hospitals and other specified health services to collect and disclose specified
patient health information to the Secretary for the purpose of establishing and maintaining the
Electronic Patient Health Information Sharing System.

Part 2
Clause 2 is the commencement provision. [2] It provides that the Act comes into operation on a day or
days to be proclaimed, or on 17 February 2023 if not proclaimed earlier. Note the Explanatory
memorandum:- ‘The delayed commencement is to provide time for the Department of Health to design,
construct and commission the electronic information management solution required to give practical
effect to the information sharing arrangements set out in new Part 6C.’
It inserts new Part 6C which makes provision for an Electronic Patient Health Information Sharing
System. (Specified patient health information means health information specified in a notice in the
Government Gazette.18) New section 134ZH(2) provides that the Secretary may also specify in a
Government Gazette notice a relevant date in relation to specified health information. (See PCA
comments) [4] Note the Statement of Compatibility:The Secretary can, by notice published in the Government Gazette, specify health information
to be given by a participating health service for the purposes of the System, and a relevant date
in relation to that health information. A participating health service must give to the Secretary
prescribed health information and unique identification numbers assigned to persons the
subject of the information, if the information was collected on or after the date specified, within
certain timeframes. Where a relevant health service does not comply with a gazetted notice,
the Bill provides for the Secretary to give written directions to a participating health service to
give the specified health information or unique identification numbers required.
It is an offence for a person to knowingly access, use or disclose specified patient information held in
the Electronic Patient Health Information Sharing System. The penalty is 240 penalty units or 2 years
imprisonment. (See new section 134ZP) [4] New section 134ZS provides that specified patient health
information in the Electronic Patient Health Information Sharing System is not a document of the
Department for the purposes of the Freedom of Information Act 1982.19 [4]

18

19
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Note the Explanatory memorandum:- ‘This is needed to set out the precise scope of the information to be given by each
participating health service. The scope of information to be specified would include for a patient—medicines prescribed
to the patient; allergies; alerts; admissions; discharge summaries; outpatient consults; and laboratory and imaging
results.‘
Note the Statement of Compatibility:- ‘The Bill also amends the … HS Act to provide that System information will be an
'exempt document' for the purposes of the Freedom of Information Act 1982 (FOI Act) (cl 4) and therefore not subject
to requests for access under the FOI Act. A consequential effect of this amendment is that a person's right under s 39
of the FOI Act to request the correction or amendment of documents that contain personal information will not apply.’

Alert Digest No. 13 of 2021

Comments under the PCA
Rights and freedoms – Retrospective application – (section 17(a)(i), PCA)
New section 134ZH(2) provides that the Secretary may also specify in a Government Gazette notice a
relevant date in relation to specified health information. Note the Explanatory memorandum:The purpose of this provision is that, so far as possible, specified patient health information
about a single patient, collected from various participating health services, has a uniform and
consistent start date. However, the power to specify the relevant date is limited, and cannot
be earlier than 5 years before the commencement of new Part 6C. A retrospective start date is
needed to enable the collection of information relevant to understanding a patient's medical
history, so the System can provide a longitudinal picture for each patient.
The Committee also notes the Statement of Compatibility:Where the Bill provides for matters relevant to the collection or use of information for the
System to be prescribed by notice in the Government Gazette, such as specified health
information to be given by participating health services, these powers are appropriately
constrained. In accordance with the provisions of the Bill, the Secretary may only prescribe, for
collection for the System, the health information of a person who has received treatment from
a participating health service, and that health information is being collected for the purpose of
providing medical treatment to the person. Reasonable time limits apply to the retrospective
application of gazetted notices which provide certainty as to the scope of health information
that is collected for the System.
The Committee notes the retrospective start date in relation to the collection of patient information
for the purposes of the Electronic Patient Health Information Sharing System. The Committee is of
the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

11
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Mental Health Amendment (Counsellors) Bill 2021
Member
Georgie Crozier MP
Private Member’s Bill

Introduction Date
Second Reading Date
Defeated

5 October 2021
6 October 2021
6 October 2021

The Committee notes that the Bill was introduced into the Legislative Council on 5 October 2021.20 On
Wednesday 6 October 2021 a statement of compatibility was laid on the Table. A motion was moved
‘That the Bill be now read a second time.’ The motion was defeated.21

Summary
The Bill amends the definition of mental health practitioner in the Mental Health Act 2014 to include
registered counsellors.
It inserts in section 3(1) ‘registered counsellor means a person who is registered as a counsellor by the
Australian Counselling Association or the Psychotherapy and Counselling Federation of Australia.’ [3]
Note the Second Reading Speech:- ‘This amendment will provide…additional…counsellors who
will...support…Victoria[n] students.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Non-consensual medical treatment – Movement – Privacy – Liberty – Mental health practitioners –
Statement of compatibility – Practice Note B
Summary: The effect of clause 3 may be to permit registered counsellors, in some circumstances, to
witness or authorise documents relating to compulsory mental health treatment and to enter premises,
apprehend, search and apply restraints to some people reasonably believed to be a serious danger to
themselves or others. The Committee will write to the member concerning the adequacy of the
Statement of Compatibility.
Relevant provisions
The Committee notes that clause 3, amending existing s. 3(1), includes ‘a registered counsellor’ (where
that counsellor is employed or engaged by a designated mental health service) within the existing
definitions of an ‘authorised person’, ‘authorised witness’ and ‘mental health practitioner’. A
‘registered counsellor’ is a counsellor registered ‘by the Australian Counselling Association or the
Psychotherapy and Counselling Federation of Australia’.

20
21

12

See Legislative Council, Minutes of the Proceedings, No. 123 – Tuesday 5, October 2021
See Legislative Council, Minutes of the Proceedings, No. 124 – Wednesday 6, October 2021. The motion was defeated.
[There were 18 Ayes. There were 19 Noes.] See also Legislative Council, Parliamentary Debates (Hansard), 6 October
2021, pp. 4-6, 19-36.

Alert Digest No. 13 of 2021

A ‘mental health practitioner’ may, in some circumstances:


witness a statement that sets out a person’s preferences in relation to treatment in the event
the person becomes a patient: s. 20



witness the nomination of a person to support the patient and receive information about him
or her: s. 24



order that a person be compulsorily examined by an authorised psychiatrist, including being
taken to and detained in a designated mental health service and examined there: existing s. 30.



accompany a police officer if the officer is satisfied that a person may have a mental illness and
needs to be apprehended to prevent serious imminent harm to the person or another person
and receive that person for examination: existing s. 35.



exercise powers conferred under a corresponding interstate law: existing s. 316.



take a person who was apprehended after being absent without leave back to a designated
mental health service: existing s. 327.



use a bodily restraint on a person who is being taken to or from a designated mental health
service: existing s. 350



enter premises to apprehend such a person: existing s. 353.



search such a person for anything that presents a danger or could be used to assist an escape:
s. 354.



apprehend (and enter premises and apply restraints to) a person liable to supervision who a
court has ordered released on conditions if the practitioner reasonably believes that the person
has failed to comply with the order and that the safety of the person or members of the public
will be seriously endangered if the person is not apprehended: existing s. 30 of the Crimes
(Mental Impairment and Unfitness to be Tried) Act 1997.22

The Committee observes that the effect of clause 3 may be to permit registered counsellors, in some
circumstances, to witness or authorise documents relating to compulsory mental health treatment
and to enter premises, apprehend, search and apply restraints to some people reasonably believed
to be a serious danger to themselves or others.
Charter analysis
The Statement of Compatibility remarks:
The amendments address issues that are critical to preserving the human rights of Victorians
to access mental health support from appropriately registered and qualified mental health
practitioners. I am satisfied that the Bill is compatible with the Charter and the amendments
impose no limitations on human rights.
The Committee notes that Charter s. 28(3)(a) provides that a ‘statement of compatibility must state…
whether, in the member's opinion, the Bill is compatible with human rights and, if so, how it is
compatible’. The Committee observes that clause 3 may engage the Charter’s rights against nonconsensual medical treatment and to movement, privacy and liberty.23 The Statement of Compatibility
does not discuss those rights.

22

23

See the definition of ‘appropriate person’ in sub-s. 30(6)(d) and the Crimes (Mental Impairment and
Unfitness to be Tried) Regulations 2019, regs 5 & 6.
Charter ss. 10(c), 12, 13(a) and 21(1).
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The Committee’s Practice Note remarks:24
The Committee has determined that it will characterise a Statement of Compatibility, made
under the Charter s. 28, as a form of explanatory memoranda equivalent in status to an
explanatory memorandum accompanying a Bill…. Where there is insufficient information
regarding the Statement of Compatibility is inadequate or unhelpful in describing the purpose
or effect of provisions in a Bill that may engage or infringe a Charter right or affect an operative
provision of the Charter the Committee may report the matter to the Parliament, or, write to
the relevant Minister seeking a further explanation, or do both, pursuant to section 17(a) of the
Parliamentary Committees Act 2003.
Conclusion
The Committee will write to the Member concerning the adequacy of the Statement
of Compatibility.

24
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Scrutiny of Acts and Regulations Committee, Practice Note of 26 May 2014 (reissued with amendments on
21 June 2016), B.

Ministerial Correspondence
The Committee received a response on the Bill listed below.
The response is reproduced here – please refer to Appendix 3 for additional information.

Suburban Rail Loop Bill 2021
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Minister for Transport Infrastructure
Minister for the Suburban Rail Loop

Mark Gepp MP
Chairperson of the Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
MELBOURNE VIC 3002
sarc@parliament.vic.gov.au

1 Spring Street
Melbourne Victoria 3000
Telephone: 03 8392 6100
DX210292

6 / 10 / 2021

Dear Mr Gepp
Thank you for your letter dated 14 September 2021 regarding the Suburban Rail Loop Bill 2021 (the
Bill). The main purposes of the Bill are to establish the Suburban Rail Loop Authority (the Authority),
and to confer on the Authority appropriate functions and powers for the Authority to plan and
deliver the Suburban Rail Loop and development associated with the Suburban Rail Loop.
In your letter, you sought further information as to the circumstances in which it is envisaged the
tion power in clause 37(1) of the Bill will generally be used. You noted that the
width of the delegation provision may engage section 17(a)(vi) of the Parliamentary Committees Act
2003 (PCA), as well as section 17(a)(ii) of that Act.
Section 17(a)(ii) of the PCA makes it a function of the Scrutiny of Acts and Regulations Committee
(the Committee) to consider and report on whether Bills directly or indirectly make rights, freedoms
or obligations dependent on insufficiently defined administrative powers. Clause 37 of the Bill does
not create any rights, freedoms or obligations, nor does it establish any new administrative powers.
Instead, its purpose is to enable administrative powers provided to the Authority to be delegated.
Given the purpose and effect of this provision I believe it is clear that clause 37 of the Bill does not
engage section 17(a)(ii) of the PCA.
Section 17(a)(vi) of the PCA is concerned with whether Bills inappropriately delegate legislative
power. The form of the delegation power in clause 37 of the Bill is common across transport
legislation in Victoria. It is based on existing powers of delegation conferred on the Secretary to the
Department of Transport by section 39 of the Transport Integration Act 2010 (TIA) and the Head,
Transport for Victoria by section 64R of the TIA. Like clause 37(1), those sections confer power to
delegate to any person any function, duty or power conferred or imposed by or under any Act,
including the power to sub-delegate.
Broad powers of delegation are also conferred on Transport Corporations by section 170 of the TIA.
Transport Corporations include VicTrack, V/Line and the Port of Hastings Development Authority. A
similar power of delegation is conferred on the Commercial Passenger Vehicle Commission by
section 115T of the TIA.
As you have noted, clauses 37(2)
delegation power. Clause 37(2) is concerned with limiting the power to delegate planning functions
to suitable persons employed or engaged by the Authority, or other persons prescribed by the

regulations. Clause 37(3) requires the Authority to obtain Ministerial approval before delegating
certain powers under the Borrowing and Investment Powers Act 1987, or any other function, duty or
power prescribed by the regulations. These controls are additional to those applied to delegation
power precedents I have referred to which are set out under the TIA.
Division 2 of Part 2 of the Bill sets out numerous functions and powers that are conferred on the
Authority to enable it to plan, deliver and manage the Suburban Rail Loop and associated
development. The main purpose of the delegation power in clause 37 is to enable the Authority to
practically carry out its functions and powers in respect of such a large project, while at the same
time imposing suitable limitations such as in clauses 37(2) and 37(3).
The delegation power is envisaged to be used in support of administrative and operational functions
and powers, such as on the ground operations and day to day contract management. These types of
powers may need to be sub-delegated as is the case with ongoing major transport projects.
Finally, I note that the functions, duties or powers that may be delegated by the Authority are clearly
set out in Division 2 of Part 2 of the Bill and this, in turn, will need to be read together with any
regulations that are made to support the Bill in the future.
If you require further information, please contact Paul Salter, Director of Legislative and Regulatory
reform by phone on 0418 525 761 or by email on paul.salter@transport.voc.gov.au.
Thank you again for writing to me and I trust that this information has assisted in addressing the
matters you raise.
Yours sincerely

Hon Jacinta Allan MP
Member for Bendigo East
Minister for Transport Infrastructure
Minister for the Suburban Rail Loop
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Report on Subordinate Legislation
SR No 47 – Environment Protection Regulations 2021
SR No. 92 – Environment Protection Amendment (Wind Turbine Noise) Regulations 2021
Order to Declare a Class of Entities as Specified Entities
The Committee received correspondence from the Ministers in relation to the above subordinate
legislation.
The Committee thanks the Ministers for the attached information.
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17 August 2021
The Hon. Lily D’Ambrosio
Minister for Energy, Environment and Climate Change
Level 16, 8 Nicholson Street
East Melbourne VIC 3002
By email:

lily.dambrosio@parliament.vic.gov.au

Dear Minister
SR No. 47/2021 – Environment Protection Regulations 2021
The Regulation Review Subcommittee (the Subcommittee) considered SR No. 47/2021 – Environment
Protection Regulations 2021 (the Regulations) at a meeting on 16 August 2021. The Regulations have
been approved by the Subcommittee.
Requirement to provide prescribed information
Section 50(1)(e) of the Environment Protection Act 2017 (the Act) provides that an application for a
permission (which means a licence, permit or registration) must ‘include any prescribed information.’
Regulation 17(2) provides for that prescribed information as follows:
For the purposes of section 50(1)(e) of the Act, the following information is prescribed in the case of an
application made to the Authority for a licence or a permit—
(a)

a declaration as to whether or not the applicant and, if the applicant is a body corporate, any officer
of the applicant or of another body corporate that has or had one or more officers in common with
the applicant or any family member of the applicant has ever—
(i)

been found guilty of any offence, or entered into an undertaking, under any relevant
environment protection legislation and, if so, details of the findings of guilt

Spent Convictions Act 2021
The Spent Convictions Act 2021 will come into operation before 1 December 2021. Pursuant to the
Spent Convictions Act 2021:
• a person is not required to disclose to another person the existence of a spent conviction; or
information in relation to a spent conviction: section 20(1)(b);
• a person must not request that another person disclose the existence of a spent conviction; or
information in relation to a spent conviction: section 20(1)(c); and
• everyone will have a right to effective protection against discrimination on the basis of a spent
conviction: section 28.
The Subcommittee notes that section 20 does not expressly provide that its terms override other
statutory requirements and that the protection against discrimination is subject to an exception in the
Equal Opportunity Act 2010 for conduct that is necessary to comply with an enactment. The

Subcommittee also notes that the Spent Convictions Act 2021 does not expressly exempt environment
protection laws from its requirements. Further, the Subcommittee notes that the explanatory
memorandum and certificates issued under the Subordinate Legislation Act 1994 in relation to the
Regulations did not discuss spent convictions.
Request for information
The Subcommittee requests information as to whether or not regulation 17(2)(a)(i) will apply to spent
convictions when the Spent Convictions Act 2021 commences.
The Subcommittee would appreciate your response by no later than 14 September 2021.

Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Parliament of Victoria
Scrutiny of Acts and Regulations Committee
Spring Street
EAST MELBOURNE VIC 3002

Ref: MIN086977

“*MIN086977*”

Dear Mr Gepp
SR NO. 47/2021 – ENVIRONMENT PROTECTION REGULATIONS 2021
Thank you for your correspondence of 17 August 2021, to the Hon Lily D’Ambrosio MP, Minister for
Energy, Environment and Climate Change, regarding SR No 47/2021 – Environment Protection
Regulations 2021. I apologise for the delay in responding.
Your correspondence has been received by the Minister and will be responded to as soon as possible.
In the meantime, if you have any queries please contact me at mark.rodrigues@delwp.vic.gov.au.
The delay is due to the need to consult with the Environment Protection Authority, which administers
the Environment Protection Act 2017. We have also needed to seek advice from our in-house
solicitors to help us consider the matter in detail before formulating a response.
Thank you for writing and raising this important matter with the Minister.
Yours sincerely

Mark Rodrigues
Executive Director, Climate Change
30/09/2021

Any personal information about you or a third party in your correspondence will be protected under the provisions of the
Privacy and Data Protection Act 2014. It will only be used or disclosed to appropriate Ministerial, Statutory Authority, or
departmental staff in regard to the purpose for which it was provided, unless required or authorized by law. Enquiries
about access to information about you held by the Department should be directed to foi.unit@delwp.vic.gov.au or FOI
Unit, Department of Environment, Land, Water and Planning, PO Box 500, East Melbourne, Victoria 8002.
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Mr Mark Gepp
Chairperson
Regulation Review Subcommittee
Parliament of Victoria
Scrutiny of Acts and Regulations Committee
Spring Street
EAST MELBOURNE VIC 3002

Ref: MBR046117

“*MBR046117*”

Dear Mr Gepp
SR NO. 92/2021 – ENVIRONMENT PROTECTION AMENDMENT (WIND TURBINE NOISE)
REGULATIONS 2021
It has come to my attention that certain notification requirements of the Subordinate Legislation Act
1997 (SL Act) were not completed for the Environment Protection Amendment (Wind Turbine Noise)
Regulations 2021 (Regulations). At the outset, I acknowledge and apologise for this inadvertent
omission.
Overview of the Regulations
As you are aware, the Regulations operate to amend the Environment Protection Regulations 2021 to
set specific requirements for wind farm operators under the Environment Protection Act 2017
(EP Act 2017). These requirements set additional measures to demonstrate compliance with the
general environmental duty and the duty not to emit an unreasonable noise or permit an unreasonable
noise to be emitted under the EP Act.
Requirements for wind farm operators include:
•

ongoing compliance with the relevant noise standard (the New Zealand Noise Standard NZS
6808 1998 or 2010, depending on the planning permit);

•

implementation of a noise management plan, including a complaints management plan;

•

providing an annual statement detailing the actions that have been taken to ensure
compliance;

•

completing a post-construction noise assessment; and

•

conducting noise monitoring every five years.

Under the EP Act 2017, the Environment Protection Authority Victoria (EPA) is the primary regulator
for wind farm turbine noise, for both new and existing facilities. Noise and other emissions from wind
farm turbines are no longer subject to the nuisance provisions of the Public Health and Wellbeing Act
2008.

OFFICIAL-Sensitive

Compliance with sections 11 and 12 of the SL Act
I confirm that the following requirements of the SL Act were not complied with:
•

notice of preparation for a regulatory impact statement (RIS), published in the Victoria
Government Gazette and a daily newspaper circulating generally throughout Victoria, as
required under section 11 of the SL Act); and

•

a notice of the decision to make the EP Amendment Regulations, published in the Victoria
Government Gazette; and a daily newspaper circulating generally throughout Victoria, as
required under section 12 of the SL Act.

I acknowledge the failure to publish the requisite notices as described above. The Department of
Environment, Land, Water and Planning (DELWP) has reviewed its internal processes and procedures
and put in place additional controls to ensure this error does not occur again.
I note that notwithstanding this statutory non-compliance, considerable consultation took place in
developing the exposure draft Regulations and the RIS. In response to public consultation, DELWP
received 65 submissions from a wide cross-section of stakeholders, including 41 individual members
of the community, most of whom live near planned or existing wind farms, 17 members of industry and
acoustical consultancies, four local councils which have wind farms in their regions, two environmental
and community organisations, and the Australian Energy Infrastructure Commissioner. All
respondents to the public consultation were subsequently contacted with a consultation report, which
addressed comments received and explained the changes reflected in the final EP Amendment
Regulations. The content of the final Regulations was also communicated widely via reference groups
with wind industry members and relevant councils, updates on DELWP and EPA websites, and a
webinar for wind farm industry members.
Proposed actions
To ensure that the regulatory framework continues with minimal disruption, I have instructed DELWP
to prepare further regulations for me to consider recommending to the Governor in Council. These
regulations will revoke the EP Amendment Regulations. I have also directed the preparation of interim
regulations to continue the substance of the EP Amendment Regulations for a maximum period of 12
months, by which time it is anticipated ongoing regulations regarding wind turbine noise can be made
in accordance with the SL Act.
I will write to the Premier advising of my intention to revoke the EP Amendment Regulations and to
request an exemption from conducting a RIS under section 9 of the SL Act for the purpose of making
interim regulations. As you are aware, the Premier may provide such an exemption if, in the Premier’s
opinion, the special circumstances of the case are that the public interest requires that a proposed
statutory rule be made without complying with the RIS process. In my view, the reasons that there are
special circumstances supporting the public interest in this matter are the need for the following
reasons:
•

to maintain a continuous and consistent regulatory framework for wind turbine noise while the
enduring regulations are developed, given the revocation of the EP Amendment Regulations;

MBR046117

Page 2

OFFICIAL-Sensitive

•

to avoid stakeholder confusion, given considerable consultation and impact assessment
recently occurred in the development of previous, similar regulations; and

•

to enable the making of enduring regulations regarding wind turbine noise, including a full
regulatory impact statement process.

I once again apologise for the failure to comply fully with sections 11and 12 of the SL Act and trust that
the actions I have outlined appropriately address the matter. If you would like more information about
this matter, please contact Eve Graham, Director Environment Protection, DELWP, on 0439 713 668
or email eve.graham@delwp.vic.gov.au.
Yours sincerely

Hon Lily D'Ambrosio MP
Minister for Energy, Environment and Climate Change
Minister for Solar Homes
06 / 10 / 2021
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24 June 2021
The Hon. Danny Pearson
Assistant Treasurer
Level 5
1 Macarthur Street
East Melbourne VIC 3002
By email:

danny.pearson@parliament.vic.gov.au

Dear Minister
Order to Declare a Class of Entities as Specified Entities
The Regulation Review Subcommittee (the Subcommittee) considered the above Order at a meeting
on 21 June 2021. The Order has been approved by the Subcommittee.
Consultation certificate
Section 12C of the Subordinate Legislation Act 1994 (the Act) states that the responsible Minister must
ensure that where the guidelines require consultation:
(a) there is consultation in accordance with the guidelines with any other Minister whose area of
responsibility may be affected by a proposed legislative instrument so as to avoid any overlap
or conflict with any other existing or proposed statutory rule, legislative instrument or other
legislation;
(b) there is consultation in accordance with the guidelines with any sector of the public on which
a significant economic or social burden may be imposed by a proposed legislative instrument
so that the need for, and the scope of, the proposed legislative instrument is considered;
(c) a certificate of consultation in accordance with the guidelines is issued for the proposed
legislative instrument.
The Order was exempted under section 12F(1)(a) of the Act.
The Subordinate Legislation Act Guidelines provide that, where a legislative instrument has been
exempted under section 12F(1)(a) of the Act, initial consultation should be undertaken under to enable
the responsible Minister to obtain sufficient evidence to form a view as to whether the proposed
statutory rule imposes a significant burden.
The Order was accompanied by a section 12C consultation certificate, which stated that every other
Minister whose area of responsibility may be affected by the proposed class of specified entities and
there is no overlap nor conflict with any other existing or proposed legislative instrument, other
legislation or stated government policy.

Request for information
The Subcommittee requests further information about the consultation undertaken in the
development of the Order.
The Subcommittee would appreciate your response by no later than 22 July 2021.
Please contact Ms Lauren Cook, the Subcommittee’s senior research officer, in the first instance if you
require any further information.

Yours sincerely

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee

D21/158679
Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Scrutiny of Acts and Regulations Committee
Parliament House, Spring Street
EAST MELBOURNE VIC 3002

Dear Mr Gepp
ORDER TO DECLARE A CLASS OF ENTITIES AS SPECIFIED ENTITIES
I refer to your letter of 24 June 2021 regarding the Regulation Review Subcommittee’s
(Subcommittee) request for further information about the consultation undertaken in the
development of the Order to declare a class of entities as specified entities for the purposes
of the Victorian Government Purchasing Board (VGPB) expansion initiative.
The information provided below provides further background to the VGPB expansion
initiative and stakeholder consultations when developing the Order.
The VGPB expansion initiative is a key deliverable of the 2018 Cabinet endorsed
procurement reform program. This initiative will expand the scope of applicable agencies
that must comply with the VGPB supply policies under the Financial Management Act 1994
(FMA) to include approximately another 150 agencies.
In 2018-19, the Department of Treasury and Finance (DTF), acting in its secretariat function
for the VGPB, consulted with DTF’s Asset Management, Legal, Financial Frameworks and
Construction Policy teams and the Victorian Managed Insurance Authority to discuss the
expansion initiative, risk management, and appropriate mechanisms to bring the additional
agencies into the VGPB’s scope.
As a result of the above stakeholder consultations, it was determined that a Governor in
Council Order to declare a class of specified entities would be the most appropriate legal
mechanism to effect the scope expansion. The VGPB approved this approach at its meeting
of 11 April 2019.
Subsequently, Accountable Officers of lead departments, Departmental Chief Procurement
Officers and the Standing Directions Community of Practice were informed by DTF of the
proposed VGPB expansion.
In February 2020, the former Assistant Treasurer consulted with other Ministers on the
VGPB expansion initiative and the proposed Governor in Council Order to ensure there was
no overlap or conflict with any other existing or proposed statutory rule or legislation, as

required under the Subordinate Legislation Act 1994 Section 6(a) and the guidelines issued
under that Act. DTF was assured that there was no overlap or conflict with any other
existing or proposed statutory rule or legislation.
Other stakeholders consulted through the development of the Governor in Council Order
included the Victorian Auditor-General’s Office and the Office of the Commissioner for
Better Regulation.
The Subcommittee considered and approved the Order to declare a class of entities as
specified entities for the purposes of Part 7A of the FMA at a meeting on 21 June 2021.
Thank you for your interest in this important initiative. Should you have any further queries
on the initiative or consultation undertaken, please contact Mr Michael Golsworthy, VGPB
Governance Manager, DTF on 0479 142 476 or via email at
michael.golsworthy@dtf.vic.gov.au
Yours sincerely

The Hon. Danny Pearson MP
Assistant Treasurer
18/08/2021
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Appendix 1
Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021-2022) Bill 2021
6
Appropriation (Parliament 2021-2022) Bill 2021
6
Assisted Reproductive Treatment Amendment Bill 2021
11
Bail Amendment (Reducing Pre-trial Imprisonment of Women, Aboriginal, and Vulnerable
Persons) Bill 2021
12
Building Amendment (Registration and Other Matters) Bill 2021
10
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
Children, Youth and Families (Raise the Age) Amendment Bill 2021
7
Children, Youth and Families Amendment (Child Protection) Bill 2021
13
Cladding Safety Victoria Act 2020
11 of 2020
Commercial Tenancy Relief Scheme Act 2021
10
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Education and Training Reform Amendment (Senior Secondary Pathways Reforms and Other
Matters) Bill 2021
12
Education and Training Reform Amendment (Victorian Academy of Teaching and
Leadership) Bill 2021
8
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment (Energy Fairness) Bill 2021
7, 9
Energy Legislation Amendment Bill 2021
8, 9
Essential Services Commission (Compliance and Enforcement Powers) Amendment Bill 2021
12
Firearms and Other Acts Amendment Bill 2021
12
Forests Amendment (Forest Firefighters Presumptive Rights Compensation) Bill 2021
12
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Great Ocean Road and Environs Protection Amendment Bill 2021
11
Health Legislation Amendment (Information Sharing) Bill 2021
13
Industrial Relations Legislation Amendment Bill 2021
3
Judicial Proceedings Reports Amendment Bill 2021
10
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Liquor Control Reform Amendment Bill 2021
9
Members of Parliament (Standards) Amendment Bill 2021
10
Mental Health Amendment (Counsellors) Bill 2021
13
Mutual Recognition (Victoria) Amendment Bill 2021
7, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Offshore Petroleum and Greenhouse Gas Storage (Cross-boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
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Planning and Environment Amendment Bill 2021
2, 3
Police Informants Royal Commission Implementation Monitor Bill 2021
9
Public Health and Wellbeing Amendment (Greater Transparency and Accountability)
Bill 2021
8
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Racing Amendment Bill 2021
9
Social Services Regulation Bill 2021
10
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Suburban Rail Loop Bill 2021
11, 13
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Terrorism (Community Protection) Amendment Bill 2021
12
Transport Legislation Amendment (Transport Plan) Bill 2021
12
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill 2021
7, 9
Water and Catchment Legislation Amendment Bill 2021
12
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance-based Charge Bill 2021
5
SUBORDINATE LEGISLATION
Order in Council – Revision of Animal Welfare Codes of Practice
Order to Declare a Class of Entities as Specified Entities
SR No 13 – Sale of Land (Exemption) Regulations 2020
SR No 25 –Education and Training Reform Amendment Regulations 2021
SR No 47 – Environment Protection Regulations 2021
SR No. 92 – Environment Protection Amendment (Wind Turbine Noise) Regulations 2021
SR No. 107 – COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
Miscellaneous Amendments Regulations 2020
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Victorian Civil and Administrative Tribunal and Other Acts Amendment
(Federal Jurisdiction and Other Matters) Bill 2021
(ii)

11 of 2020
9 of 2020, 3
7, 9

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Suburban Rail Loop Bill 2021
(iii)

11, 13

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Suburban Rail Loop Bill 2021
Water and Catchment Legislation Amendment Bill 2021

9 of 2020, 3
11, 13
12

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Children, Youth and Families Amendment (Child Protection) Bill 2021
Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) Act 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

13 of 2020, 2
13
11 of 2020
5 of 2020, 2
9 of 2020, 3
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Energy Legislation Amendment Bill 2021
8, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
Mental Health Amendment (Counsellors) Bill 2021
13
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Terrorism (Community Protection) Amendment Bill 2021
12
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9

Section 17(b)
(i), (ii) and (iii) repeals, alters or varies the jurisdiction of the Supreme Court
Terrorism (Community Protection) Amendment Bill 2021
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

i
ii

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Treasurer

17-03-20
04-02-21i

4 of 2020
2 of 2021

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02-06-20
09-02-21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16-09-20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14-10-20
23-02-21

9 of 2020
3 of 2021

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20
17-02-21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13-12-20
03-02-21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13-12-20
28-02-21

13 of 2020
3 of 2021

Planning and Environment
Amendment Bill 2021

Planning

16-02-21
01-03-21

2 of 2021
3 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16-02-21
01-03-21

2 of 2021
4 of 2021

Non-Emergency Patient Transport
Amendment Bill 2021

Health

06-05-21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06-05-21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Energy Legislation Amendment
(Energy Fairness) Bill 2021

Energy, Environment and Climate
Change

09-06-21
07-07-21

7 of 2021
9 of 2021

Mutual Recognition (Victoria)
Amendment Bill 2021

Treasurer

09-06-21
29.06.21

7 of 2021
9 of 2021

Victorian Civil and Administrative
Tribunal and Other Acts
Amendment (Federal Jurisdiction
and Other Matters) Bill 2021

Attorney-General

09-06-21
22-06-21

7 of 2021
9 of 2021

Energy Legislation Amendment Bill
2021

Energy, Environment and Climate
Change

23-06-21
02-08-21

8 of 2021
9 of 2021

Occupational Health and Safety
and Other Legislation
Amendment Bill 2021

Workplace Safety

07-09-21
18-08-21

9 of 2021
11 of 2021

Suburban Rail Loop Bill 2021

Suburban Rail Loop

14-09-21
06-10-21

11 of 2021
13 of 2021

Terrorism (Community Protection)
Amendment Bill 2021

Crime Prevention

05-10-21

12 of 2021

Water and Catchment Legislation
Amendment Bill 2021

Water

05-10-21

12 of 2021

Children, Youth and Families
Amendment (Child Protection)
Bill 2021

Child Protection

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP

13 of 2021
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
11 October 2021.
Statutory Rules Series 2021
Education and Care Services National Amendment Regulations 2021
SR No. 63 – Domestic Building Contracts Amendment Regulations 2021
SR No. 72 – Building (Building Amendment (Enforcement and Other Measures) Act 2017) Transitional
Regulations 2021
SR No. 73 – Building Amendment Regulations 2021
SR No. 76 – Zero and Low Emission Vehicle Distance-based Charge Regulations 2021
SR No. 77 – Funerals (Infringements) Regulations 2021
SR No. 78 – Marine Safety (Fees) Regulations 2021
SR No. 80 – Corporations (Ancillary Provisions) Regulations 2021
SR No. 82 – Environment Protection Amendment Regulations 2021
SR No. 83 – Environment Protection Transitional Further Amendment Regulations 2021
SR No. 85 – Tobacco (Victorian Health Promotion Foundation) Amendment Regulations 2021
SR No. 86 – Country Fire Authority Amendment Regulations 2021
SR No. 87 – Transport (Compliance and Miscellaneous) (Ticketing) Amendment (Prescribed Processes)
Regulations 2021
SR No. 88 – Occupational Health and Safety Amendment (Infringements and Miscellaneous
Regulations 2021
SR No. 89 – Magistrates' Court Miscellaneous Civil Proceedings and General Civil Procedure (Costs
Amendment) Rules 2021
SR No. 91 – Conservation, Forests and Lands (Infringement Notice) Amendment (Forests) Regulations
2021
SR No. 92 – Environment Protection Amendment (Wind Turbine Noise) Regulations 2021
SR No. 93 – Occupational Health and Safety (COVID-19 Incident Notification) Regulations 2021
SR No. 94 – Gene Technology Regulations 2021
SR No. 95 – Long Service Benefits Portability Amendment Regulations 2021
SR No. 96 – Public Health and Wellbeing (Quarantine Fees) Amendment Regulations 2021
SR No. 97 – Victorian Energy Efficiency Target Amendment (Cold room) Regulations 2021
SR No. 98 – County Court (Chapter III Judicial Registrars and Subpoenas Amendment) Rules 2021
SR No. 99 – Personal Safety Intervention Orders Regulations 2021
SR No. 100 – Planning and Environment (Fees) Amendment Regulations 2021
SR No. 101 – Magistrates' Court (Personal Safety Intervention Orders) Rules 2021
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Statutory Rules Series 2021 (continued)
SR No. 102 – Magistrates’ Court Criminal Procedure Amendment Rules 2021
SR No. 103 – Commercial Tenancy Relief Scheme Regulations 2021
SR No. 104 – Supreme Court Library Fund Investment Rules 2021
SR No. 105 – Supreme Court (Chapter I (Inspection and Affidavits) Amendment) Rules 2021
SR No. 106 – Professional Engineers Registration (General, Exemption and Assessment Scheme Fees)
Amendment Regulations 2021
SR No. 107 – Land Amendment Regulations 2021
SR No. 108 – Forests (Recreation)(Temporary) Amendment Regulations 2021
SR No. 109 – Land (Regulated Watercourse Land) Regulations 2021
SR No. 110 – Conservation, Forests and Lands (Infringement Notice) Amendment (Flora and Fauna
Guarantee) Regulations 2021
SR No. 111 – Road Safety Road Rules Further Amendment Rules 2021
SR No. 112 – Occupational Health and Safety Amendment (Major Hazard Facilities) Regulations 2021
SR No. 113 – Children's Court (Personal Safety Intervention Orders) Rules 2021
SR No. 114 – Victorian Civil and Administrative Tribunal (Residential Tenancies and Other Acts
Amendment) Rules 2021
SR No. 115 – Courts (Case Transfer) Rules 2021
SR No. 117 – Sheriff Amendment Regulations 2021
SR No. 119 – Bus Safety Amendment Regulations 2021
SR No. 120 – Tourist and Heritage Railways Regulations 2021
Legislative Instruments 2021
2021 Ministerial Order Under Section 16BA
Environment Reference Standard
Interim Order for Amendment of the Trading Rules for Declared Water Systems (Revised Goulburn to
Murray Trade Rule)
Ministerial Direction No. 1 – Potentially Contaminated Land
Ministerial Order No. 1328 - Order Amending Ministerial Order No. 1038 - Teaching Service
(Employment Conditions, Salaries, Allowances, Selection and Conduct) Order 2017 and Ministerial
Order No. 1039 - School Council Employees (Employment Conditions, Salaries, Allowances and
Selection) Order 2017
Remaking of the Child Safe Standards
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