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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b)

the importance of the purpose of the limitation; and

(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2021 one penalty unit equals $181.74)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Domestic Animals Amendment (Reuniting Pets and Other
Matters) Bill 2021
Member
Portfolio

Hon Mary-Anne Thomas MP
Agriculture

Introduction Date
Second Reading Date

6 October 2021
7 October 2021

Summary
The Bill amends the Domestic Animals Act 1994 (DA Act) The Bill:

Improves the process for reuniting pets with their owners;



Makes other miscellaneous amendments.

Note the Second Reading Speech:Under long-standing laws, lost cats and dogs (which I will refer to as pets) can only be provided to council
authorised officers or to vets and shelters that have an agreement under the Domestic Animals Act 1994.
Unfortunately, only around 23 per cent of vets have such an agreement, making it currently inconsistent
with Victorian law for the remaining vets to accept and reunite lost pets.
This Bill enables Victorians to take any lost pet to a participating vet clinic or registered animal shelter
to be reunited with its owner, in addition to still being able to take them to council authorised officers.
This is an important change that acknowledges the important role of vets and shelters in supporting the
community when pets go missing.
Vets will be allowed to scan lost pets and then reunite them with their owners if they choose to do so.
Importantly, the Bill allows vets to opt-in to the reunification process, acknowledging that not all
veterinary clinics have the time or resources to provide this service.
In recognition that there are staffing, time, resource, boarding and administrative costs associated with
pet reunification, vets will be allowed to request a nominal fee from the owner of the returned pet, but
will not be able to compel payment or make reunification contingent on payment… These important
reforms will allow vets and animal shelters to maintain existing relationships with councils and keep any
current agreements in place. The reforms do not affect these agreements or prevent new agreements
from being entered into under section 84Y of the Domestic Animals Act 1994. Most of Victoria’s
registered animal shelters already have a section 84Y agreement in place with councils which allow them
to provide pound services and to reunite, treat, desex and rehome animals. These reforms provide an
opportunity for the majority of Victorian vets who do not have council agreements, to reunite lost pets
with their owners.

Part 2 – Amendments – reuniting pets with their owners
It requires a veterinary practitioner who does not have an agreement under section 84Y1 with a
Council, to scan a dog or cat for a permanent identification device within 12 hours of receipt. It expands

1

See DA Act, section 84Y Agreements to seize, retain or dispose of dogs or cats
A Council may enter into an agreement in writing with a person or body under which the person or body may be able
to do all or any of the following in accordance with the provisions of this Part—
(a) seize any dog or cat under section 84;
(b) retain custody of any seized dog or cat;
(c) sell or destroy any seized dog or cat;
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the range of persons and bodies that can accept a lost cat or dog to include veterinary practitioners
and certain animal shelters which were previously excluded. [4] It inserts new sections 84DA, 84DB,
84DC and 84DD into the DA Act which sets out the steps which must be taken to identify an owner of
a lost dog or cat and relinquish the animal to the Council. Records must be kept. Animals with complex
ownership issues or if an animal is dangerous will be relinquished to the Council to resolve.2 [5] It
amends an existing Governor in Council power to clarify that any person or class of person may be
exempted from the operation of the Act. It provides for the adoption of a code of practice. This is
defined to mean in section (4), a business code of practice, a greyhound code of practice or a code of
practice made under section 7 of the Prevention of Cruelty to Animals Act 1986. [11] It adds section
58T to the existing list of powers which the Minister may delegate. Section 58T allows the Minister to
declare an organisation a declared bird organisation.3 [12] The Secretary may in writing delegate the
Secretary’s powers, duties or functions under the Act to any person.4 [13] It amends section 58AF to
clarify that it is a condition of a commercial dog breeder that a Departmental authorised officer may
enter and search the premises on which the breeding domestic animal business is being conducted for
monitoring compliance with the DA Act.5 [21]
It clarifies that the instrument of appointment for authorised officers made under existing provisions
must specify whether it applies to the whole or part of Victoria. [27,28] It clarifies entry and search
powers of authorised officers may be used for the purposes of monitoring compliance of domestic
animal businesses and the keeping of Greyhound Racing Victoria greyhounds. (See section 58AD(1)(b)
or 58AF(1)6) [30] It inserts new section 74AA into the DA Act. On reasonable notice an authorised
officer, on reasonable belief may require a person to produce a document or record for the purposes
of compliance with the regulations. It is a reasonable excuse for a person to refuse if production of the
document would tend to incriminate that person or make the person liable to a penalty.7 [31]A council,

2

3

4

5

6

7

2

(ca) give a seized dog or cat to a community foster care network, on the condition that the dog or cat is desexed and
implanted with a permanent identification device before it is given;
(cb) give a seized dog or cat to an animal shelter
Note the Explanatory memorandum:- ‘New section 84DC… allows veterinary practitioners to attempt to recover some
costs for custody and treatment of the lost pet. It does not allow the veterinary practitioner to compel payment or
make reunification of the dog or cat with the owner contingent on payment.’
Note the Second Reading Speech:- ‘At times, it is necessary to use the exemption provision in the Act to facilitate certain
activities which would otherwise contravene the Act, such as Greyhound adoption days. Exemptions for an animal, class
of animal, domestic animal business or class of domestic animal business already exist. This Bill introduces increased
flexibility to exempt a person or class of person – and the power to apply, adopt or incorporate any standard, code of
practice or other document to an exemption to ensure there are relevant controls that can also be applied to the
activity.’
Note the Explanatory memorandum:- ‘This amendment will align the Secretary’s power to delegate with similar powers
under other legislation.’
Note the Statement of Compatibility:- ‘Authorised officers already have entry and search powers under Part 7 of the
Act. Relevantly, the powers in section 58AF can only be exercised in certain, confined circumstances, and will be a
known condition of registration as a commercial dog breeder. Any interference with the right to privacy will be lawful
and proportionate to a legitimate aim of ensuring compliance with the Act.’
See section 58AD Chief veterinary officer may ask for report and monitoring
(1) For the purpose of making a recommendation under section 58AE, the chief veterinary officer may—
(a) ask the relevant Council for a report on the premises on which the domestic animal business is conducted; and
(b) ask for a Departmental authorised officer to enter and search the premises under Part 7, for the purpose of
monitoring compliance with a relevant provision (within the meaning of section 74AB), and give a report on
that entry and search.
See section 58AF Conditions of commercial dog breeder approval
(1) It is a condition of a commercial dog breeder approval that a Departmental authorised officer may monitor
compliance with a relevant provision under Part 7 on the premises on which the breeding domestic animal business
is being conducted when—
(a) the approval is being renewed; or
(b) the premises on which the breeding domestic animal business is being conducted is being transferred.
Note the Statement of Compatibility:- ‘Finally, clause 31 inserts new section 74AA, which provides that an authorised
officer may require a person to produce a document or record which the authorised officer reasonably believes to be
relevant for the purpose of ascertaining compliance with the Act or Regulations. Under section 76 of the Act, refusing
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person or body with custody of a seized Greyhound Racing Victoria greyhound may retain custody of
the dog pending the outcome of the prosecution against the dog’s owner for certain offences. [34] It
inserts additional offences for which infringement notices may be issued. [37]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

or failing to comply with a requirement of an authorised officer, without reasonable excuse, is an offence. While an
authorised officer already has some search and seizure powers under section 74 of the Act, this amendment creates a
general power to obtain documents or records (subject to the conditions already mentioned). This is necessary in order
to effectively monitor and enforce compliance with the Act in circumstances where only limited identifying information
is available in connection with an offence (for example, where only a telephone number is supplied in an online
advertisement).’
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Local Government Amendment (Rates and Charges) Bill 2021
Member
Hon David Davis MP
Private Member’s Bill

Introduction Date
Second Reading Date

12 October 2021
13 October 2021

Summary
The Bill amends the Local Government Act 2020 to:

ensure council fees, rates and charges of any kind payable by businesses are not increased;



ensure new fees, rates and charges are not imposed without the express permission of the
Minister for Local Government. Note the Second Reading Speech:The Bill will freeze all existing small business municipal businesses levies and block the introduction of
additional fees for a period of four years, including charges for footpath and road occupation, fees on
hairdressers and beauty businesses, fees on food businesses and fees on accommodation providers.

A local law must not increase rates, fees or charges unless the Council has submitted a request to the
Minister and the Minister has agreed to the increase. A local law must not reduce the amount of a
waiver, reduction or refund already applying unless the Council has submitted a request to the Minister
for a reduction. The relevant period means the financial year ending 30 June 22 or the next three
financial years. [3] The Minister must issue good practice guidelines that prohibit Councils charging
new or increased rates in relation to the year ending 30 June and the next three financial years. [4]
A revenue and Rating Plan must not propose an increase in charges on businesses over the same four
year period. [5]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4
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Planning and Environment Amendment Bill 2021
Member
Clifford Hayes MP
Private Member’s Bill

Introduction Date
Second Reading Date

5 October 2021
13 October 2021

Summary
The Bill amends the Planning and Environment Act 1987. The purpose of the Bill is to ensure the
environment is prioritised in planning decisions. Note the Second Reading Speech:…the protection of the environment needs to play a pivotal role in the planning legislation itself. And to
reinforce this, the Bill strengthens the requirements on decision makers to focus on the environment.

It amends the Planning and Environment Act 1987 to include the protection of the environment and
native species as an objective. [4] It introduces an Environmental Impact Statement (EIS) which must
be included in all planning applications and amendments to planning schemes. The proposed EIS will
need to cover any negative impacts on flora, fauna, threatened species, protected grasslands or any
potential degradation to the soil, land, air or water. [5,6] The responsible authority must take into
account any ‘minor and incremental effect’ of the application and respond in writing to any issues
identified by the EIS. [7,8]
The EIS for a proposed amendment to a planning scheme must be made publicly available. [10] The
Minister must consider and respond to any measures recommended in the EIS before approving a
planning scheme amendment. [12] Responsible authorities must also consider the EIS as part of permit
applications. [13] The VCAT must take into account the EIS and the responsible authority’s response
to it when determining an application for review. [16] It amends existing provisions to include that the
VCAT may cancel or amend a planning permit if it considers there has been a substantial failure to
consider and respond to the EIS. [17]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Sex Work Decriminalisation Bill 2021
Member
Portfolio

Hon Melissa Horne MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

12 October 2021
13 October 2021

Summary
The purposes of the Bill are to:

Repeal the Sex Work Act 1994 (SW Act);



Decriminalise sex work and provide for the reduction of discrimination against, and harm to, sex
workers;



Repeal certain offences in the SW Act;



Amend the Summary Offences Act 1966 to provide for the regulation of the advertising of sex
work;



Amends the Equal Opportunity Act 2010 to introduce a new protected attribute to protect
persons from discrimination on the basis of their profession, trade or occupation;



Amends the Equal Opportunity Act 2010 to repeal an exception permitting accommodation to
be refused to persons engaging in commercial sexual services.

Note the Second Reading Speech:The main objective of the Bill is to abolish the sex work licensing system and regulate sex work
businesses through mainstream regulators in its place, such as WorkSafe, the Department of Health,
Victoria Police and local governments.
Under a decriminalised framework, sex work businesses will be treated in the same way as other
Victorian businesses and regulated through standard planning, occupational health and safety and other
business laws and regulations that apply to all businesses in Victoria. Victoria Police will remain
responsible for enforcing criminal laws.

Part 2 – General – Part 3 – Amendment of SW Act
Clause 2 is the commencement provision. [2] It provides for Parts 1, 3, 4 and 5 and section 3 of the Bill
to come into effect on 1 March 2022 if not proclaimed earlier. It provides for the remainder of the Bill
to come into effect on 1 December 2023 if not proclaimed on an earlier date. In relation to the delayed
commencement provision note the Second Reading Speech:To decriminalise sex work, the Bill will repeal the Sex Work Act and its associated regulations and make
a range of consequential amendments and transitional arrangements. The new provisions of the Bill will
commence in two stages. Stage One will commence no later than on 1 March 2022. Stage Two will
commence no later than on 1 December 2023.The extended date for Stage Two commencement reflects
the significant work still required to prepare for the repeal of the regulatory framework, including the
need for WorkSafe to develop health and safety guidelines for workplaces where sex work is occurring
and to introduce new planning regulations to guide decision-making following repeal of the Sex Work
Act.

A review must be undertaken within 3 to 5 years after commencement and tabled in the
Parliament. [4] The amendments in Part 3 decriminalise sex work by removing criminal penalties for
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engaging in consensual sexual activity8, removing the requirement for independent sex workers to be
registered and repealing specific offences related to advertising. It remains an offence if sex work
advertisements contravene any regulations made by the Governor in Council. [7] Note the Explanatory
memorandum:- ‘This advertising regulation-making power is already provided for under section 18 of
the Sex Work Act 1994.’ It repeals industry specific public health offences. [8-11] It repeals sections 24
and 24A of the SW Act which are offences applicable to small owner-operator sex work businesses that
are exempt from holding a licence.9 [12] It removes references to various provisions relating to search
warrants, entry to premises by police etc which are repealed by the Bill. It also repeals provisions which
relate to the register under the Business Licensing Authority. [14-21]
Part 4 – Stage 1 – Amendment of other Acts – Part 5 – Amendment of Equal Opportunity Act 2010 (EO
Act) – Part 6 – Stage 2 – Repeal of the SW Act
Division 1 makes amendments which relate to the closing of the exempt owner operator register
operated by the Business Licensing Authority kept under section 24 of the SW Act after that section is
repealed by the Bill. New section 17AB provides the register can only be inspected by the Director of
the Authority or Business Licensing staff. [25] Division 2 provides for a new set of street-based sex
work offences. New section 38B makes it an offence for a person to intentionally solicit or invite any
person to engage in sex work or loiter for that purpose in certain public places between 6 am and 7 pm.
This includes school premises, care service premises and children’s services premises. It establishes
offences at places of worship on prescribed days. [28] Infringement notices may be served. [29] It
amends section 72 of the Local Government Act 2020 and insert a note which makes it clear that local
laws relating to sex work must be consistent with the policy intent of decriminalisation. [33]
It inserts a new protected attribute into section 6 of the EO Act on the basis of which discrimination is
prohibited under that Act; namely ‘profession, trade or occupation.’ [34] It inserts an exception which
permits an employer to discriminate based on a person's profession, occupation or trade in relation to
the offering of employment if their experience in that profession, occupation or trade is relevant to
the employment or offer of employment and is a genuine requirement for the employment, and it is
reasonable to discriminate on that basis in the circumstances. [35] Note the Explanatory
memorandum:- ‘For example, a professional qualification or certification as a lawyer is relevant and a
genuine requirement for employment for a position that provides legal counsel and/or representation.’
It contains a general regulation making provision for transitional matters. [38] It repeals the SW Act in
full to dismantle the licensing and registration scheme.10 [37] Note the Statement of Compatibility:The Bill repeals:
• Part 4 of SW Act which sets out planning controls for brothels;
• Part 5 of the SW Act that provides powers to declare businesses that do not comply with the planning
and licensing requirements as proscribed brothels; and
• a related offence in Part 2 Section 21A regarding operating a brothel other than in a building. These
controls include specific criteria for planning permits for sex work businesses, restrictions on granting
8

9

10

Note clause 6 repeals sections 12, 13 and 14 of the SW Act which are offences for sex workers or clients soliciting or
loitering for sex work services in certain public places. Note the Explanatory memorandum:- ‘The purpose of this repeal
is to decriminalise street-based sex work.’
Note the Explanatory memorandum:- ‘Section 24 requires exempt owner-operators to register with the Business
Licensing Authority and section 24A requires them to prepare an annual statement. The purpose of these repeals is to
cease requiring exempt owner-operators to register with, and provide annual statements to, the Business Licensing
Authority to prove that they are exempt with the licensing requirement at section 22 of the Sex Work Act 1994. The
additional purpose of this repeal is to decriminalise an individual engaging in consensual sex work.’
Note the Second Reading Speech:- ‘Stage Two will dismantle the sex work licensing and registration framework by
repealing the Sex Work Act in full. Repealing the Sex Work Act will mean that sex work businesses will be regulated
under standard business laws. For example, sex work business owners can apply for a liquor licence following the
removal of the prohibition on supply or consumption of liquor at sex work premises.’
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permits, limitations on number of brothels/permits a person can have, specific powers of entry for police
with or without a warrant for sex work premises and admissibility of evidence provisions for evidence
gathered by police.

Part 7 – Stage 2 – Amendment of other Acts
Part 7 provides for the re-enactment of certain offences, consequential amendments and transitional
arrangements required after the repeal of the SW Act. It re-enacts some offences in the Crimes Act
1958 and inserts a new definition of commercial sexual services. [39] It inserts a reference to reenacted section 49N offence provisions. [40] It inserts new Subdivision 8FAA into Division 1 of Part 1
of the Crimes Act 1958 to establish a set of offences relating to commercial sexual services. [42]
Division 2 amends the Summary Offences Act 1966 to substitute terminology and re-enact some
offences from the SW Act. [45-47] A person must not publish or cause to be published an
advertisement for commercial sexual services that contravenes the regulations. [49] It amends the
existing regulation making power in the Summary Offences Act 1966. The Governor in Council may
make regulations with respect to the size, form and content of advertisements for commercial sexual
services and prohibiting the advertising of commercial sexual services in a specified publication in a
specified manner. Note the Explanatory memorandum:- ‘The section is amended so that the
regulation-making power applies to commercial sexual services more broadly.’ [50]
Division 3 amends the Australian Consumer Law and Fair Trading Act 2012. The repeal of the SW Act
means there is no longer a requirement for that Act to regulate the licensing scheme for sex work. [5255] It amends the Business Licensing Authority to remove references to sex work licensing and
registration as it will be dismantled by the repeal of the SW Act. [56-61] It makes other consequential
amendments and repeals various provisions no longer required in the Criminal Organisations Control
Act 2012, the Criminal Procedure Act 2009, the Fortification Removal Act 2013, the Liquor Control
Reform Act 1998, the Public Health and Wellbeing Act 2008, the Rooming House Operators Act 2016,
the Sentencing Act 1991, the Serious Offenders Act 2018, the Sex Offenders Registration Act 2004, the
Victoria Police Act 2013 and the Worker Screening Act 2020.

Comments under the PCA
Rights and freedoms – Reverse onus of proof – (Section 17(a)(i), PCA)
Clause 42 inserts new Subdivision (8FAA) into Division 1 of Part 1 of the Crimes Act 1958 and creates
offences relating to sexual services. [42] Note the Explanatory memorandum:- ‘These offences are
either wholly or in part re-enacted from the Sex Work Act 1994.’ As inserted by clause [42] in relation
to offences involving children see:

New section 53H Causing or inducing a child to take part in commercial sexual services



New section 53I Obtaining a commercial benefit, payment or reward for commercial sexual
services or reward for commercial sexual services provided by a child



New section 53J Agreement for provision of commercial sexual services by a child



New section 53K Allowing a child to take part in commercial sexual services

In new sections 53H and 53J in respect of each of these offences it is not necessary for the prosecution
to prove that A knew that B was a child. It is a defence to the charge for A to prove that, having taken
all reasonable steps to find out the age of B, A believed on reasonable grounds, at the time the offence
is alleged to have been committed, that B was aged 18 years or more.
In new section 53I if it is proved that A was residing at the time the offence is alleged to have been
committed, with B, a child who provides commercial sexual services, A is presumed to be guilty of the
offence in the absence of proof to the contrary. Subsection (3) provides that it is not necessary for the
8
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prosecution to prove that A knew that B was a child. In new section 53K(2) it is not necessary for the
prosecution to prove that A, (who owns or occupies a premises or who manages or assists in the
management of premises) knew that B was a child, if it is proved at the time the offence is alleged to
have been committed, the premises were being used for the provision of commercial sexual services
and B was on the premises for the purpose of taking part in commercial sexual services, A is presumed
to have allowed B to enter or remain on the premises. Note the Statement of Compatibility:Under each of the offences relating to children in the Bill, it is a defence for the accused to prove that,
having taken all reasonable steps to find out the age of the person concerned, the accused believed on
reasonable grounds, at the time the offence is alleged to have been committed, that the person
concerned was aged 18 years or more. The right to a presumption of innocence (section 25) is a
fundamental tenet of the common law and is tied to the principle that the prosecution bears the burden
of proof and must prove guilt beyond reasonable doubt. Applying strict liability or absolute liability to
an offence or reversing the onus of proof, can be considered a limitation of the presumption of
innocence (section 25) because a defendant can be found guilty, or an element of the offence proven,
without the prosecution being required to prove fault.

The Committee notes that the above provisions may be considered strict liability offences. The
Committee notes that an offence is one of strict liability if there is no requirement to prove mens rea11
on the part of the accused but where the defence of ‘honest and reasonable mistake of fact is available.
The Committee notes the above and refers to the Charter report.

Submission
The Committee received a submission on the Bill from the Sex Work Law Reform Victoria Inc.
The submission is reproduced on the Committee’s website: <www.parliament.vic.gov.au/sarc>

Charter Issues
Freedom of association – Profession, trade or occupation discrimination – Licensed club
Summary: The effect of clause 34 may be to prevent a licensed club limiting its membership to people
of a particular profession, trade or occupation. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that clause 34, amending existing s. 6 of the Equal Opportunity Act 2010, adds
‘profession, trade or occupation’ as an attribute ‘on the basis of which discrimination is prohibited in
the areas of activity set out in Part 4’.
Existing ss. 64 and 65 provide that a ‘club’ must not discriminate against a person who applies for
membership of a club, or against a member of that club. A ‘club’ means ‘an association of more than
30 persons associated together for social, literary, cultural, political, sporting, athletic or other lawful
purposes’ that has a liquor licence and operates its facilities wholly or partly from its own funds.
Existing ss. 64 and 65 are subject to an exception permitting anyone to establish special services,
benefits or facilities that meet the ‘special needs’ of people with a particular attribute and then limit

11

Mens rea is a Latin term which means ‘guilty mind’. Different standards of mens rea apply depending on the offence,
i.e., that the accused: actually intended to do the act for which they have been charged; or had knowledge as to the
possible harmful consequences of that act; or was negligent regarding the likelihood of the harm that would be caused
by the act.
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eligibility to people with that particular attribute; and exemptions granted by VCAT to particular
activities, people or classes of people.12
The Committee observes that the effect of clause 34 may be to prevent a licensed club (with more
than 30 people and its own facilities) limiting its membership to people of a particular profession,
trade or occupation (unless the club’s services, benefits or facilities were established to meet such
people’s ‘special needs’ or the VCAT grants the club an exemption.)
Charter analysis
The Statement of Compatibility remarks:
This amendment is intended to prevent discrimination by promoting the right of sex workers to
recognition and equality before the law but may also have broader benefits in promoting the rights of
other cohorts who face discrimination and stigma as a result of their occupation. To ensure the
amendment does not have unforeseen consequences, the Bill also amends the EO Act to provide an
exception for discrimination based on this new protected attribute, making it lawful to discriminate on
the basis of a person’s profession, trade or occupation if the experience in a particular profession, trade
or occupation is a genuine occupational requirement for the position and it is reasonable to discriminate
on that basis in those circumstances.

The Committee notes that clause 35, amending existing s. 26, permits profession, trade or occupation
‘in relation to the offering of employment’, and does not affect prohibitions on discrimination in other
areas of activity, including club membership.
The Committee observes that clause 34, when read with existing ss. 64 and 65, may engage Charter s.
16(2), which provides that ‘Every person has the right to freedom of association with others’. The
Statement of Compatibility does not address Charter s. 16(2).
Relevant comparisons
The Committee notes that the Australian Capital Territory is the only Australian jurisdiction that
prohibits discrimination on the basis of a ‘profession, trade, occupation or calling’.13 The ACT law
includes a prohibition on discrimination by licensed clubs and a general exception permitting
profession, trade, occupation or calling discrimination ‘in relation to any transaction if the profession,
trade, occupation or calling is relevant to that transaction and the discrimination is reasonable in those
circumstances.’14
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause
34, when read with existing ss. 64 and 65, is compatible with every person’s Charter right to freedom
of association with others.

12
13
14
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Equal Opportunity Act 2010, ss. 75 & 88.
Discrimination Act 1991 (ACT), ss. 7(1)(p).
Discrimination Act 1991 (ACT), ss. 22 & 57N.
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Presumption of innocence – Children taking part in commercial sexual services
Summary: The effect of new sub-sections 53I(2) and 53K(3) may be that a person who resides in, owns,
occupies or manages a premises where a child provides or takes part in commercial sexual services is
deemed to be guilty of a serious criminal offence unless he or she proves certain facts. The Committee
will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clause 42, inserting a new subdivision (8FAA) of Division 1 of Part 1 into the
Crimes Act 1958, creates various offences involving commercial sexual services.
New sub-section 53I(2) provides that, in proceedings for an offence (punishable by up to 15 years
imprisonment) of receiving a benefit, payment or reward knowing that any part of it is derived, directly
or indirectly, from commercial sexual services provided by a child:
if it is proved that A [the accused] was residing, at the time the offence is alleged to have been
committed, with B, a child who provides commercial sexual services, A is presumed to be guilty of the
offence in the absence of proof to the contrary.

New sub-section 53K(3) provides that, in proceedings for an offence (punishable by up to 10 years
imprisonment) of being an owner, occupier or manager of premises who allows a child to remain on
those premises for the purposes of taking part in commercial sexual services:
if it is proved that— (a) at the time the offence is alleged to have been committed, the premises were
being used for the provision of commercial sexual services; and (b) B [a child] was on the premises for
the purpose of taking part in commercial sexual services— A [the accused owner, occupier or manager]
is presumed to have allowed B to enter or remain on the premises for that purpose, unless A satisfies
the court on the balance of probabilities that A did not know, and could not reasonably have known, at
the time the offence is alleged to have been committed, that B was on the premises for that purpose.

The Committee observes that the effect of new sub-sections 53I(2) and 53K(3) may be that a person
who resides in, owns, occupies or manages a premises where a child provides or takes part in
commercial sexual services will be deemed to be guilty of a serious criminal offence unless he or she
proves that he or she received no benefit, payment or reward (that he or she knew was derived from
those services) and could not reasonably have known that the child was on the premises for that
purpose.
Charter analysis
In relation to new subsection 53I(2), the Statement of Compatibility remarks:
The Bill states that in the circumstance, if it is proved that the accused was residing with a sex worker
who was a child, the accused must be presumed to be guilty of the offence in the absence of proof to
the contrary. This is adapted from section 6(3) of the SW Act. This limitation of the right to a presumption
of innocence (section 25) is justified due to the seriousness of the crime of obtaining payment for sexual
services provided by a child, the particular vulnerability of children and need for children to be protected
from predatory behaviour, and the particular difficulty for the prosecution to meet the legal burden of
proving the offences.

The Committee notes existing s. 6(3) of the Sex Work Act 1994 requires that an accused prove that he
or she received no ‘payment (except in the ordinary course of a business unrelated to sex work)’ that
he or she knew was derived from sexual services provided by the child. By contrast, new subsection
53I(2) requires that an accused prove that he or she received no ‘benefit, payment or reward’ that he
or she knew was so derived, and has no express exception for ordinary business payments unrelated
to sex work.
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In relation to new subsection 53K(3), the Statement of Compatibility remarks:
The Bill states that a person who owns or occupies any premises or who manages or assists in the
management of any premises who allows a child to enter or remain on the premises for the purpose of
taking part in an act of sex work, whether as the sex worker or as the client or in any other capacity, the
accused must be presumed to be guilty. This is adapted from section 11(1) of the SW Act. There are two
defences to this [including] satisfying the court on the balance of probabilities that the accused did not
know, and could not reasonably have known, that a child was on those premises for that purpose at the
time the offence is alleged to have been committed. This limitation of the right to a presumption of
innocence (section 25) is justified as it only relates to premises used for the purposes of the operation
of a brothel where a higher standard of vigilance is warranted from the accused, the seriousness of the
crime of allowing children to take part in sex work, the particular vulnerability of children and need for
children to be protected from predatory behaviour, and the particular difficulty for the prosecution to
meet the legal burden of proving the offence.

The Committee notes that existing s. 11(4) of the Sex Work Act 1994 is limited to ‘premises used for
the purposes of the operation of a brothel and in respect of which a permit is required under the
Planning and Environment Act 1987 for their use or development for those purposes’; however, new
subsection 53K(3) applies to any premises ‘being used for the provision of commercial sexual services’,
potentially including premises for a mixture of purposes and whether or not the owner, operator or
manager was, or ought to have been, aware that the premise’s uses included the provision of
commercial sexual services.
The Committee observes that overseas courts have held that provisions (such as new subsections
53H(2), 53I(3), 53J(2) and 53K(2)) that exempt prosecutors from proving that a person who was
involved in a sexual act with a child knew that the person was a child are reasonable limits on the right
to be presumed innocent;15 however, such provisions differ from new subsections 53I(2) and 53K(3),
which exempt prosecutors from proving that the accused was involved in sexual acts with a child. The
Committee notes that Victoria’s Court of Appeal has held that a drug offence provision that places an
onus on a person who the prosecution has proved occupied, used, enjoyed or controlled property to
satisfy the court that he or she did not possess any substance found upon that property ‘is not so much
an infringement of the presumption of innocence as a wholesale subversion of it.’16
The Committee’s Practice Note remarks:17
The Statement of Compatibility for any Bill that creates a provision that reduces the prosecution's
burden to prove the accused's guilt or requires an accused to offer evidence of their innocence… should
state whether and how that provision satisfies the Charter's test for reasonable limits on rights… The
Committee would prefer that the analysis of reasonable limits assess the risk that the provision may
allow an innocent person to be convicted of the offence and set out the demonstrable justification for
allowing such a risk. In the case of a provision that places a legal onus on an accused, the analysis may
address whether an evidential onus would be a less restrictive alternative reasonably available to
achieve the provision's purpose.

Relevant comparisons
The Committee notes that the equivalent offence to new section 53I in Western Australia includes a
provision to the same effect as new sub-section 53I(2).

15
16

17
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R v G [2008] UKHL 37.
R v Momcilovic [2010] VSCA 50, [152], discussing Drugs, Poisons and Controlled Substances Act 1981, s. 5. The High
Court later quashed both the accused’s conviction and the Court’s declaration of inconsistent interpretation and did
not address the Court of Appeal’s conclusion that the provision was incompatible with the Charter’s right to be
presumed innocent: see Momcilovic v R [2011], HCA 30.
Scrutiny of Act and Regulations Committee, Practice Note of 26 May 2014 (revised on 21 June 2016), B. iii.
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The Committee notes that the equivalent offence to new section 53K in New South Wales states that
‘Any person who is capable of exercising lawful control over premises at which a child participates in
an act of child prostitution’ is guilty of an offence and provides a defence if the person satisfies the
court that he or she did not know about the act or that the child was participating in it, or used due
diligence to prevent it.18 The Committee observes that, aside from the due diligence defence, the effect
of the New South Wales provision is similar to new sub-section 53K(3).
The Committee also notes that no other Australian jurisdictions have an equivalent to new subsections 53I(2) and 53K(3).19
Conclusion
The Committee will write to the Minister seeking further information as to whether or not placing
an evidential onus on the accused would be a less restrictive alternative reasonably available to
achieve the purposes of new subsections 53I(2) and 53K(3).
Presumption of innocence – Self-incrimination – Allowing a child onto a commercial sexual services
business premises
Summary: New sections 38C and 38D, which make it an offence to allow a child to enter or remain on
a commercial sexual services business premises and empowering a police officer to demand particulars
of an apparent child’s age, may be ambiguous. The Committee will write to the Minister seeking further
information.
Relevant provisions
The Committee notes that clause 47, inserting a new sub-section 38C(1) into the Summary Offences
Act 1966, provides that it is an offence (punishable by up to one year in prison) for a person carrying
on (or assisting in the management of) a commercial sexual services business to allow a child aged
between 18 months and 18 years to enter (or remain in) any non-residential premises used to carry on
that business.
The Explanatory Memorandum explains:
The Bill provides direction for proceedings against the offence at new section 38C. The direction
specifies that the prosecution does not have to prove the accused knew that the victim was a child, and
that the accused may use the defence that they, having taken all reasonable steps to find out the age of
the child, believed that the child was aged 18 years or more.

However, while new sub-section 38C(2) expressly provides that ‘it is not necessary for the prosecution
to prove that the accused knew that the child was over 18 months of age’, it does not expressly provide
that it is not necessary for the prosecution to prove that the accused knew that the child was a child.20

18
19

20

Crimes Act 1900 (NSW), s. 91F.
Sex Work Act 1992 (ACT), ss. 20 & 21; Crimes Act 1900 (NSW), s. 91F; Sex Industry Act 2019 (NT), ss. 12 & 13; Criminal
Code 1899 (Qld), ss. 229H & 229HB; Criminal Law Consolidation Act 1935 (SA), s. 68; Sex Industry Offences Act 2005
(Tas), s. 9; Prostitution Act 2000 (WA), ss. 16 & 17. The ACT, NSW, Tasmanian and Western Australian offences
equivalent to new section 53I expressly exclude payments in the ordinary course of a business other than sex work.
Compare existing s. 11A(2)(a), which provides that ‘it is not necessary for the prosecution to prove that the accused
knew that the person concerned was a child over the age of 18 months’ and new subsection 38C(2), which provides
that ‘it is not necessary for the prosecution to prove that the accused knew that the child was over 18 months of age’.
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The Committee also notes that clause 47, inserting a new sub-section 38D(1) into the Summary
Offences Act 1966, provides:
If a police officer has reason to believe that a person in premises referred to in section 38C(1) appears
to be under the age of 18 years, the officer may demand particulars of the person's age.

The Explanatory Memorandum explains:
New section 38D creates a power for a police officer to demand a person to state their age if they are
at a business premises where commercial sexual services are provided. It also establishes an offence for
a person to refuse to state their age or give false evidence as to their age. This power and offence are
currently provided for in section 59 of the Sex Work Act 1994.

However, new subsection 38D does not expressly specify who the police officer can demand to provide
particulars of an apparent child’s age.21
The Committee observes that new sections 38C and 38D, in providing for an offence of allowing a
child to enter or remain on a commercial sexual services business premises and empowering a police
officer to demand particulars of an apparent child’s age, may be ambiguous as to whether or not:
•

it is necessary for the prosecution to prove that the accused knew that the child was a child;
and

•

a police officer may demand that a person other than the apparent child provide particulars of
the apparent child’s age.

Charter analysis
The Statement of Compatibility remarks, in relation to
Under each of the offences relating to children in the Bill, it is a defence for the accused to prove that,
having taken all reasonable steps to find out the age of the person concerned, the accused believed on
reasonable grounds, at the time the offence is alleged to have been committed, that the person
concerned was aged 18 years or more….
…I consider an appropriate balance has been struck between the creation of absolute liability offences,
in which the accused would be liable irrespective of what reasonable efforts they had taken to ascertain
the person’s age, and offences which include a requirement that actual knowledge of the person being
underage be proven in light of the importance of protecting children (the latter being very difficult to
prosecute).
The Bill prohibits children over 18 months from entering or remaining in a brothel for any purpose
whatsoever. This is adapted from section 11A of the SW Act. This is a limit on the freedom of movement
(section 12) and right to equality before the law (section 8) of children over 18 months but one that is
proportionate to the need to protect children (section 17) by preventing children from being exposed
to sex work or being exploited.
The Bill provides that if a police officer has reason to believe that a person in a brothel appears to be
under the age of 18 years, they may demand particulars of the person’s age and request evidence if they
consider the particulars supplied to be false. This is adapted from section 59(1) of the SW Act. A person
who refuses or fails to give particulars, gives false particulars or supplies any false evidence is liable to a
penalty. This offence impacts the right not to have one’s privacy unlawfully or arbitrarily interfered with
(section 13) by requiring individuals to disclose personal information to a police officer. However, there
is no limitation on this right, since the interference in this case is lawful and not arbitrary, being only
exercisable where a police officer has reason to believe a person in a brothel is under the age of 18

21

14

Compare existing s. 59(3)(a), which provides: ‘A person must not refuse or fail to give particulars of his or her age… in
response to a demand under subsection (1)’ and new subsection 38D(3)(a), which provides: ‘A person must not, in
response to a demand under subsection (1)—(a) refuse or fail to give particulars of the person’s age’.
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years. Further, the interference with the right to privacy is justified to ensure the protection of children
(section 17) from exposure to sex work or sexual exploitation.

However, the Committee notes that new subsection 38C(2) differs from all the other offences relating
to the children in the Bill, which expressly provide that ‘it is not necessary for the prosecution to prove
that A knew that B was a child’.22
The Committee observes that, if new subsection 38D empowers a police officer to demand that a
person other than the apparent child provide particulars of the apparent child’s age, it may engage the
Charter’s right against self-incrimination (e.g. if those particulars, or the person’s knowledge of them,
may establish that the person committed an offence, such as an offence against new subsection 38C.)
The Statement of Compatibility does not address the Charter’s right against self-incrimination.
Relevant comparisons
The Committee notes that the equivalent offences to new subsection 38C in Queensland expressly
provide that the prosecution must prove that the accused knew the child was a child, in Western
Australia expressly provide that it is not necessary for the prosecution to prove that the child was a
child, and in the Australian Capital Territory, New South Wales and Tasmania make no express
provision.23
The Committee also notes that equivalent provisions to new subsection 38D in Queensland expressly
only permit the police officer to demand particulars from the apparent child and in New South Wales
and Western Australia expressly permit a police officer to demand those particulars from any person.24
Conclusion
The Committee will write to the Minister seeking further information as to whether or not:
•

it is necessary under new subsection 38C for a prosecutor to prove that the accused knew that
the child was aged under 18 years

•

a police officer may under new subsection 38D demand the particulars of an apparent child’s
age from a person other than the apparent child; and, if so, whether or not new subsection 38D
is compatible with the Charter’s right against self-incrimination.

22

New sections 53H(2)(a), 53I(3)(a), 53J(2)(a) and 53K(2)(a) of the Crimes Act 1958.
Sex Work Act 1992 (ACT), s. 23; Summary Offences Act 1988 (NSW), s. 21D (but note sub-s 21D(3) and the absence of
an equivalent to new subsection 38C(2)); Criminal Code 1899 (Qld), s. 229L; Sex Industry Offences Act 2005 (Tas), s. 11;
Prostitution Act 2000 (WA), ss. 21 & 49.
Summary Offences Act 1988 (NSW), s. 21F(5); Prostitution Act 1999 (Qld), s. 85; Prostitution Act 2000 (WA), s. 23(1)(c).
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Summary
The Bill establishes the Office of the Special Investigator (OSI). The Bill:

Establishes the OSI to investigate potential criminal conduct and breaches of discipline relating
to the recruitment, management and use by Victoria Police of Nicolas Maree Gobbo as a human
source;



Enables access to all records held by the Royal Commission (Commission) into the Management
of Police Informants by the OSI and the IBAC;



Confers on the Victorian Inspectorate (VI) oversight functions in respect of the OSI.

Note the Second Reading Speech:The Special Investigator Bill 2021 (the Bill) is an important step towards the Victorian Government’s
commitment to implement all recommendations of the Royal Commission into the Management of
Police Informants (the Commission).
This Bill delivers recommendations 1, 3, 92 – 99, 101 and 103 of the Commission by providing for the
appointment of a Special Investigator and establishing the Office of the Special Investigator (the OSI).
The Bill confers on the OSI the functions, powers and duties necessary to investigate the conduct of
persons involved in the use of Ms Nicola Gobbo as a human source, in particular Ms Gobbo and current
and former Victoria Police officers named in the Commission’s final report and in the complete and
unredacted closing submissions of Counsel Assisting the Commission…
The Government announced the establishment of the Commission on 3 December 2018. This
announcement followed the publication of the High Court’s decision in AB v CD, EF v CD [2018] HCA 58,
which revealed former criminal defence barrister, Ms Nicola Maree Gobbo, was a registered Victoria
Police human source… the Commission recommended government establish a purpose-specific Special
Investigator to investigate criminal offences and breaches of discipline connected with Victoria Police’s
use of Ms Gobbo as a human source… In June 2021, former High Court justice, the Honourable Geoffrey
Nettle AC QC, was engaged to perform this role and will be appointed to his statutory position following
passage of the Bill. Justice Nettle has commenced crucial preparatory work, including working through
the extensive publicly available records of the Commission…
The Bill provides for oversight of the OSI by the VI. The Bill enables the VI to:
•

monitor the compliance of the OSI and OSI officers in exercising their investigatory functions and
powers under the Bill, including the use of coercive powers and arrest warrants;

•

receive, assess and investigate complaints about the OSI or OSI officers;

•

receive and investigate public interest disclosures about OSI officers;

•

assess the effectiveness and appropriateness of the policies and procedures of the OSI relating to
the legality and propriety of its activities; and

•

report on and make recommendations as a result of performing certain oversight functions.

This oversight is consistent with the existing oversight role played by the VI for the IBAC.

Part 2 – OSI – Part 3 – Investigation and enforcement
Part 2 establishes the OSI and sets out its functions. The OSI must investigate, amongst other matters,
whether there is sufficient evidence to establish the commission of a relevant offence by Nichola
Maree Gobbo and by any police officers and former police officers. It is a body corporate. A Special
16
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Investigator (SI) may be appointed25 for a period of 5 years and is eligible for reappointment. [6,9,12]
It provides for a power of delegation from the OSI to an OSI officer. The SI may delegate to a person
qualified if the SI has declared an actual or perceived conflict of interest under section 18. [21] An OSI
officer is not personally liable for anything necessarily or reasonably done or omitted to be done in
good faith in the performance of duties or exercise of power. [26]
Part 3 provides generally for criminal investigations. [29] An OSI officer may apply to the Magistrates’
Court for a search warrant including for the purposes of directing a person to provide assistance with
a computer or network.26 [30-2] A claim of privilege is made to the Supreme Court. [36] Application
may be made to the Magistrates’ Court for an arrest warrant. [37] Reports within 3 days of issue of
arrest warrants must be made to the VI. [39] The OSI after conducting an investigation may provide a
brief of evidence to the DPP. [40] Division 2 provides for investigations into breach of discipline by
police officers. [42] The VI has oversight and reports must be made to it. [40,45,56] The OSI must refer
a breach of discipline charge to the Chief Commissioner. [48] Division 3 provides criminal and
disciplinary investigations may be conducted concurrently. [54]
Division 4 makes provision for public interest disclosures and complaints.27 [58] The OSI must
investigate every public interest complaint that the IBAC has referred to it and establish procedures
for the investigation of those complaints in accordance with the Public Interest Disclosures Act
2012. [59] The OSI must notify the VI of any complaint or notification to it that involves conduct of the
OSI or any person who is or was at the time, an OSI officer. [65]
Part 4 – Information – Royal Commission records, IBAC records and other documents
The OSI may access, receive and assess and deal with Royal Commission records for the purposes of
performing its function. It may retain, manage and store Royal Commission records. [66,67] The OSI
may access, receive, assess and deal with IBAC records provided to it. All records must be stored
securely. [69] If IBAC provides an IBAC record to the OSI and the protections under Parts 6 & 7 of the
Public Interest Disclosures Act 2021 apply, the IBAC must notify the OSI of those protections.28 [70] It
makes provision for protected documents received from the IBAC. [73] Division 4 makes provision for
the use of privileged documents. Subdivision 1 provides the OSI may make application to the Supreme
Court to determine privilege in respect of a document or thing obtained under a search warrant. Notice
must be given to the Attorney-General if the OSI is advised or has reason to believe the privilege
claimed by the claimant in respect of a document or thing is public interest immunity. [77,78,79,80]
Subdivision 2 makes provision for privilege and secrecy provisions claims in respect of Royal
Commission and IBAC records. [81] The OSI may make application to the Supreme Court for the
determination of a claim of privilege. The OSI must advise the Attorney-General of an application under
those provisions. [82,83,84]
Part 5 – Offences – Part 6 – General – Part 7 – Consequential amendment of other Acts
Part 5 sets out various offences and the relevant penalties. It is an offence to hinder or obstruct the
OSI or an OSI officer29, make false or misleading statements30, to cause or threaten harm or detriment
25

26

27
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Note the Second Reading Speech:- ‘In June 2021, former High Court justice, the Honourable Geoffrey Nettle AC QC, was
engaged to perform this role and will be appointed to his statutory position following passage of the Bill.’
See section 32. The penalty for failure to comply without reasonable excuse is 240 penalty units ($43,617) or level 7
imprisonment (2 years maximum) or both.
Note the Explanatory memorandum:- ‘The note to this clause confirms that the protections in Part 6 of the Public
Interest Disclosures Act 2012 apply to a disclosure made in accordance with this section.’
Note the Explanatory memorandum:- ‘The intended effect of clause 70 is to ensure that the Office of the Special
Investigator is aware that the protections apply and can deal with the IBAC record in a manner that is consistent with
those protections.’
Clause [87]. Penalty: 120 Penalty units ($21,808) or 1 year imprisonment maximum or both.
Clause [88]. Penalty: 120 Penalty units ($21,808) or 1 year imprisonment maximum or both.
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to a person who assists the OSI or an OSI officer31, destroy or conceal evidence32 etc. It makes provision
for corporate criminal responsibility. If a proceeding is commenced against the Crown for an offence,
the responsible agency may be specified. It makes provision for the liability of officers of partnerships
and unincorporated bodies or associations. [87-95] Part 6 contains general provisions. The OSI must
provide written reports to the Implementation Monitor every 6 months and on the outcomes of
criminal and disciplinary investigations under Part 3. [97] The OSI must table an annual report under
Part 7 of the Financial Management Act 1994. [98] The OSI may table a special report at any time in
the Parliament. [99] It has a standard regulation making provision. [101]
Part 7 makes consequential amendments to the Victorian Inspectorate Act 2011 by inserting various
definitions and objects. [103-105] It amends an existing power so that the VI may by instrument
delegate the power to authorise a Victorian Inspectorate Officer to enter premises of the OSI. [106]
Existing section 36A(3)(e) permits the VI to provide or disclose information for specified purposes. It
inserts new section 36A(3)(ea) to include the OSI as a specified body to which the VI may provide or
disclose any information it receives as a result of performing its duties and functions. [107] A person
may make a complaint to the VI about the conduct of the OSI or OSI personnel. [108] The VI may
commence its own motion to investigate the OSI or OSI personnel. [110] Authorised VI officers have
powers of entry to and inspection and seizure of documents and things on OSI premises if there are
reasonable grounds that are relevant to an inquiry in relation to the OSI or OSI personnel. [117]
Attendance before the VI may be done in person or by way of audio visual link or audio link. [118] The
obligation for OSI personnel to maintain secrecy does not apply to the disclosure of information to the
VI. [119] The VI may make recommendations to the OSI. [120] The VI must include details of the extent
to which action recommended by the VI to the OSI has been taken in its annual report. [125] Division 2
makes similar consequential amendments to the Independent Broad-based Anti-corruption
Commission Act 2011, the Police Informants Royal Commission Implementation Monitor Act 2021, the
Public Disclosures Act 2012, the Public Administration Act 2004, the Surveillance Devices Act 1999 and
the Witness Protection Act 1991. [128-147]

Comments under the PCA
Rights and Freedoms – Retrospectivity – (Section 17(a)(i), PCA)
Clause 66 provides for access of the OSI to Royal Commission records. The OSI may access, receive and
assess and deal with Royal Commission records for the purposes of performing its function. [66]
Clause 102 provides for the retrospective application of clause 66 to any action taken in respect of
Royal Commission records on or after 19 July 2021. [102] Note the Explanatory memorandum:The purpose of this clause is to extend the partial override of section 40 of the Inquiries Act 2014 to any
actions, such as the review of publicly available Royal Commission reports, exhibits and Counsel
Assisting the Royal Commission's submissions taken by the Special Investigator from the time of being
engaged as Special Investigator on 19 July 2021, until the commencement of the Bill and the statutory
appointment.
In this clause, the term action means to access, receive, assess and deal with.

The Committee notes the retrospective operation of the provision. In that regard, the Committee
also notes the Charter report comments in respect of clause [66]. The Committee will write to the
Minister seeking further information about the operation of clause [102] as it applies to clause [66].

31
32
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Clause [90]. Penalty: 1200 Penalty units ($218,088) or 10 years imprisonment maximum or both.
Clause [91]. Penalty: 600 penalty units ($109,044) or 5 years imprisonment maximum or both
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Charter Issues
Privacy – Fair hearing – Self-incrimination – Use of Royal Commission and IBAC records
Summary: The effect of new sub-clauses 66(3) and 69(3) may be that statutory limits that applied at
the time a person provided information to the Royal Commission or IBAC may not continue to apply to
records of that information accessed, received, assessed or dealt with by the Office of the Special
Investigator. The Committee will write to the Minister seeking further information.
Relevant provisions
The Committee notes that clauses 66 and 69 provide that the Office of the Special Investigator may
access current Royal Commission records and IBAC records. A Royal Commission record means any
answer, information, document or other thing given or produced to (or by) the Royal Commission into
the Management of Police Informants’, including any information, document or thing originally
produced to IBAC’s 2014 inquiry into police management of Nicola Gobbo as a human source. An IBAC
record means any answer, information, document or other thing acquired by the IBAC by reason of, or
in the course of, the performance of its duties and function or the exercise of its powers.
New sub-clauses 66(2) and 69(2) provide that, subject to sub-clauses 66(3) and 69(3), existing ss. 40 of
the Inquiries Act 2014 and 144 of the Independent Broad-based Anti-Corruption Commission Act 2011
‘continue to apply to Royal Commission [and IBAC] records accessed, received, assessed and dealt with
by the Office of the Special Investigator for the purposes of performing its functions under this Act.’
Those sections respectively provide that:


‘Any answer, information, document or other thing given or produced to a Royal Commission by
a person and the fact that an answer, information, document or other thing was given or
produced’ (other than a document that could have been obtained independently of its
production to the Royal Commission) ‘is not admissible in evidence, or otherwise able to be
used, against the person in any… criminal, civil or administrative proceedings before a court,
tribunal or person acting judicially or disciplinary proceedings’ (except for proceedings for
offences against the Royal Commission.)



‘Any answer, information, document or thing that might tend to incriminate the person or make
the person liable to a penalty is not admissible in evidence against the person before any court
or person acting judicially’ (except for disciplinary proceedings or proceedings for offences
against IBAC.)

The Committee observes that existing ss. 40 of the Inquiries Act 2014 and 144 of the Independent
Broad-based Anti-corruption Commission Act 2011 may:


33

prohibit the admission of evidence derived from Royal Commission or self-incriminatory IBAC
records in criminal or civil penalty proceedings against the person who provided the information
contained in those records unless that evidence is discoverable through alternative means.33

See Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [177], interpreting the
then s. 39 of the Major Crimes (Investigative Powers) Act 2004 and Charter s. 32. (Section 39 was later amended to
reverse that decision, but similar amendments were not made to the Inquiries Act (or its predecessor) or the IBAC Act:
see Criminal Organisations Control and Other Acts Amendment Act 2014.) In response to a query from this Committee’s
predecessor, the Minister who introduced the Bill that inserted what became s. 144 of the IBAC Act remarked:
‘Consistent with the approach taken with interstate legislation applying to integrity bodies, the use of derivative
information is to be determined by the court. This ensures there is appropriate flexibility for the court to determine the
matter on the individual facts and circumstances. The clause ensures that the IBAC can undertake its functions and
objectives effectively and in accordance with the intention of the legislation.’: Scrutiny of Acts and Regulations
Committee, Alert Digest No. 8 of 2012, pp. 14-15.
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prohibit the use of Royal Commission or self-incriminatory IBAC records to obtain warrants from
someone ‘acting judicially’ to investigate potential offences committed by the person who
provided the information contained in those records.

The Committee also notes that new sub-clauses 66(3) and 69(3) provide that ‘[n]othing in’ those
sections ‘prevents’:
(a)

the admissibility of any evidence obtained as a direct or indirect consequence of the Office of the
Special Investigator accessing, receiving, assessing or dealing with [a Royal Commission or IBAC]
record in a criminal proceeding or proceeding for the imposition of a penalty; or

(b)

the Office of the Special Investigator from relying on a [Royal Commission or IBAC] record for the
purposes of applying for a warrant under this Act, the Crimes Act 1958, the Criminal Procedure Act
2009 or the Surveillance Devices Act 1999.

except for IBAC records provided for the purposes of an investigation that IBAC is conducting in
consultation, cooperation or coordination with the Special Investigator.
The Committee observes that the effect of new sub-clauses 66(3) and 69(3) may be that statutory
limits that applied at the time a person provided information to the Royal Commission or IBAC
(potentially barring the use of that information to obtain evidence or warrants against that person
that were not discoverable by alternative means) may not continue to apply to records of that
information accessed, received, assessed or dealt with by the Office of the Special Investigator (other
than records provided for the purposes of a joint investigation with IBAC.)
The Explanatory Memorandum explains:
The combined effect of subclauses (2) and (3) is to preserve any direct use immunity conferred by
section 40 of the Inquiries Act 2014 and section 144 of the Independent Broad-based Anti-corruption
Commission Act 2011, while authorising the Office of the Special Investigator to derivatively use a Royal
Commission [or IBAC] record that may otherwise attract a derivative use immunity by virtue of section
40 of the Inquiries Act 2014 or section 144 of the Independent Broad-based Anti-corruption Commission
Act 2011.

The Committee notes that sub-clauses 66(3) and 69(3) do not expressly address whether or not
prosecutors are authorised to derivatively use Royal Commission or IBAC records accessed, received,
assessed or dealt with by the Office of the Special Investigator when prosecuting the person who
provided the information in those records.34
Charter analysis
The Statement of Compatibility remarks:
The limitation of the rights under sections 24(1) and 25(2)(k) is reasonable and demonstrably justified.
Without the ability to use the Royal Commission and IBAC records to further its investigations, the OSI
would be required to duplicate the work of the Commission and re-examine previous lines of inquiry
already considered by the IBAC. This would significantly prolong the OSI’s investigations and unduly
delay the finalisation of these important matters.

34
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Clause 40 provides that the OSI, after conducting an investigation, may provide a brief of evidence to the DPP. Clause
55 provides that the OSI can commence or continue an investigation even though a proceeding that relates to, or is
otherwise connected with, the subject matter of the investigation’ is ‘on foot’, but ‘must take all reasonable steps to
ensure that the conduct of its investigation does not prejudice that proceeding.’ The Committee notes that the High
Court has applied the common law’s ‘companion principle’ to hold that a NSW statutory provision requiring the NSW
Crime Commission to act to avoid ‘prejudice to the fair trial of a person who has been or may be charged with an
offence’ ‘would usually require that the Commission quarantine evidence given by a person to be charged from persons
involved in the prosecution of those charges’: Lee v R [2014] HCA 20, [33]-[34].
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Importantly, the Bill preserves provisions that render inadmissible coercively obtained evidence given
by a person, against that person. This measure protects against the most serious unfairness that would
arise from the use of evidence given following the abrogation of the privilege against self-incrimination.
To the extent that the use of such evidence is permitted, it is restricted to allowing the OSI to gather
further evidence to establish the commission of an offence. Permitting the derivative use of evidence
given subject to the abrogation of the privilege against self incrimination appropriately balances the
public interest in the effective and timely investigation of offences with the Charter rights of those
subject to the OSI’s investigations.
…[T]he Bill is compatible with section 13 in relation to the access and use of records containing personal
information. Clauses 66 and 69 respectively provide for what use can be made of Royal Commission and
IBAC records, by reference to the OSI’s functions. Without the ability to use the records of the Royal
Commission or IBAC to conduct its investigations, the OSI would be unable to effectively perform the
functions recommended by the Royal Commission. In the absence of these records, the OSI would be
required to duplicate the work of the Commission and IBAC—significantly delaying the OSI’s
investigations and the restoration of public trust in Victoria’s criminal justice system in relation to these
matters…

The Committee notes that witnesses at the Royal Commission into the Management of Police
Informants and before IBAC may have been expressly informed of the respective effects of existing
ss. 40 of the Inquiries Act 2014 and 144 of the Independent Broad-based Anti-corruption Commission
Act 2011.35 The Committee observes that those witnesses may have acted on that information when
making decisions about whether to voluntarily cooperate with, or object to, investigations by the Royal
Commission or IBAC.36
The Committee also notes that the Special Investigator cannot require people to answer questions,
supply information or provide documents that may incriminate them, except for police officers who
aren’t facing prosecution and where the information can only be used to pursue disciplinary or perjury
proceedings.37 The Committee observes that the Special Investigator may not have the power to
duplicate the work of the Royal Commission or IBAC, which each have the power to require anyone to
provide self-incriminatory information (subject to the immunities in existing s. 40 of the Inquiries Act
2014 and s. 144 of the Independent Broad-based Anti-corruption Commission Act 2011.)
Relevant comparisons
The Committee notes that recent federal regulations authorising the Inspector-General of the
Australian Defence Force to disclose information relating to the conduct of an inquiry to the Office of
the Special Investigator (who will review the findings of the Inspector-General’s Afghanistan Inquiry
and work with the Australian Federal Police to develop briefs of evidence for any offences for referral

35

36

37

The notice given to witnesses at the Royal Commission into the Management of Police Informants pursuant to existing
s. 17 of the Inquiries Act 2014 included a document that ‘sets out their rights and obligations’, including a summary of
existing
s.
40:
see
e.g.
<https://www.rcmpi.vic.gov.au/sites/default/files/202007/Exhibit%20RC1460b%20Notice%20to%20Attend%20NTA056%20addressed%20to%20Ms%20Nicola%20Gobbo%2C%2026%20February%202019%2C%20tendered%2021%20Fe
bruary%202020.pdf>, Annexure B, [17]. Existing s. 121(4)(i) of the IBAC Act 2011 requires that witnesses be told that ‘if
a person gives any answer, information, document or other thing that may tend to incriminate the person, an immunity
as to the use of that evidence may apply’. See also <https://www.ibac.vic.gov.au/investigating-corruption/IBACexaminations/if-you-are-called-as-a-witness>.
The Committee notes that the Explanatory Memorandum for the bill for the Inquiries Act 2014 explained:
This protection will support the effective conduct of Royal Commission inquiries, by allowing persons to provide a
Royal Commission with relevant information without fear that it will be used against them. By extending the
protection to evidence which is provided voluntarily (rather than coercively obtained), it also ensures that Royal
Commissions can rely on the cooperation of witnesses and are not forced to exercise their formal powers of
investigation.
Clauses 43 and 44.
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to the federal Director of Public Prosecutions38) do not have any effect on the statutory immunities
(including express use and derivate use immunities) that applied to the Afghanistan inquiry.39
Conclusion
The Committee will write to the Minister seeking further information as to whether or not the Bill
authorises prosecutors to access, receive, assess or deal with:
•

Royal Commission or IBAC records described in clauses 66(2) or 69(2)

•

evidence derived from those records described in clauses 66(3) or 69(3), including any evidence
that was obtained by the Office of the Special Investigator while the prosecution was on foot

for use in prosecuting a person who provided the information contained in those records.

Presumption of innocence – Harm or detriment to an OSI officer or witness – Lawful action – Practice
note
Summary: The effect of clause 90 may be that a person who the prosecution has proved caused or
threatened harm or detriment to an OSI officer or witness is guilty of an offence unless he or she proves
that his or her conduct was lawful.
Relevant provisions
The Committee notes that clause 90 provides that it is an offence (punishable by up to 10 years
imprisonment) to intentionally or knowingly cause or threaten any harm or detriment to an OSI officer
or any person who provided information or otherwise assisted or cooperated with the Office of the
Special Investigator because of a belief that the person was such a person. An ‘OSI officer’ means the
Special Investigator, a member of staff of the Officer of the Special Investigator or a consultant engaged
by the Officer of the Special Investigator. Harm or detriment includes: injury, damage or loss;
intimidation or harassment; ostracism; discrimination, disadvantage or adverse treatment in
employment; dismissal from, or prejudice in, employment; and disciplinary proceedings. The offence
does not apply to official duties for the purposes of the enforcement of the criminal or pecuniary
penalty law, administering any Act, executing a warrant or protecting the public revenue.
Sub-clause 90(5) provides:
it is a defence to the charge for the accused to prove that the conduct is a lawful action, including— (a)
any action in the normal course of a lawful employment or industrial action; or (b) any other action
which is otherwise in accordance with law.

The Committee observes that the effect of sub-clause 90(3) may be that a person who the
prosecution has proved caused or threatened harm or detriment to an OSI officer or witness (other

38
39
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See ‘Order to Establish the Office of the Special Investigator as an Executive Agency’ (10 December 2020).
See Defence Act 1903 (Cth), s. 124(2CA) and Inspector-General of the Australian Defence Force Regulation 2016 (Cth),
s. 28L(1)(a). The statement of compatibility for the amendment regulation that inserted s. 28L remarked:
The authority to disclose inquiry-related information does not affect the existing protections for individuals in respect
of the use of information provided by those individuals in the course of IGADF inquiries. In particular, it does not
affect the restrictions outlined in subsection 124(2CA) of the Act and section 32 of the IGADF Regulation, commonly
referred to as use and indirect use immunities, which provide, among other things that statements made by a
witness in the course of giving evidence before the Inspector-General ADF are not admissible in evidence against the
witness in subsequent civil or criminal proceedings. In the context of the Inspector-General ADF Afghanistan Inquiry,
for example, part of the role of the Special Counsel to the OSI will be to assess the inquiry-related information and
determine what information can be appropriately provided to the investigators, consistently with and in observance
of these statutory immunities. Nothing in the Amending Regulations has any effect on these immunities.
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than in the course of some official duties) is guilty of an offence (punishable by up to 10 years
imprisonment) unless he or she proves that his or her conduct was lawful.
Charter analysis
The Statement of Compatibility remarks:
The offence of causing or threatening detriment to a person who assists the OSI or an OSI officer has
been modelled on two similar offences which already exist in the Crimes Act 1958, in section 31D and
section 257. Where a person is charged with this offence under the Bill, it will be a defence for the
accused person to prove that the conduct was a lawful action, for example, any action engaged in the
normal course of a lawful employment or industrial action or any action otherwise in accordance with
law. This defence is consistent with the existing similar offences in the Crimes Act 1958. The defence is
intended to exclude people who are undertaking otherwise lawful activities such as disciplinary
processes, where their conduct is not improperly motivated but may fall within the definition of
‘detriment’ and attract the application of this offence. This defence engages the right to be presumed
innocent until proved guilty in section 25 of the Charter, as the onus is on the accused to demonstrate
that the conduct was lawful. To the extent that the right in section 25 is limited, I consider that the limit
is reasonable and demonstrably justified in accordance with section 7(2) of the Charter.
The Evidence Act 2008 indicates that where an accused bears the burden of proving an exception to a
charge, the court must be satisfied that the exception applies on the balance of probabilities. I consider
that it is more appropriate that the accused bear the onus of proving the exception as it relates to
matters that fall peculiarly within an accused’s knowledge—that is, the purpose for which the person
engaged in conduct. These matters would be unduly onerous on a prosecution to investigate and
disprove at first instance.

The Committee notes that the equivalent defences in ss. 31D (prohibiting intimidation of a law
enforcement officer or family member) and 257 of the Crimes Act 1958 (prohibiting intimidation, harm
or detriment of a person who becomes involved in a criminal investigation or proceeding) provide.40
it is a defence to the charge for the accused to prove that the conduct was engaged in without malice—
(a)

in the normal course of a lawful business, trade, profession or enterprise (including that of any
body or person whose business, or whose principal business, is the publication, or arranging the
publication, of news or current affairs material); or

(b)

for the purpose of an industrial dispute; or

(c)

for the purpose of engaging in political activities or discussion or communicating with respect to
public affairs.

The Committee notes that:


clause 90(1), to the extent that it prohibits some criticism of the Special Investigator, his or her
staff or consultants, or a witness, may engage the Charter’s right to freedom of expression.41



clause 90(3) may not be concerned with the ‘purpose for which the accused engaged in the
conduct’ or (as in existing ss. 31D and 257 of the Crimes Act 1958) his or her lack of malice.

The Committee’s Practice Note remarks:42
The Statement of Compatibility for any Bill that creates a provision that reduces the prosecution's
burden to prove the accused's guilt or requires an accused to offer evidence of their innocence… should
40

41
42

Crimes Act 1958, ss. 31D(5) & 257(5). The Statement of Compatibility for the Justice Legislation Amendment (Police and
Other Matters) Bill 2019, which introduced s. 31D, remarked: ‘I consider that it is more appropriate that the accused
bear the onus of proving the exception. The exceptions relate to matters that are peculiarly within an accused’s
knowledge–that is, the purposes for which he or she was engaged in conduct, and whether that conduct was malicious.
These matters would be unduly onerous on a prosecution to investigate and disprove at first instance.’
Charter s. 15(2).
Scrutiny of Act and Regulations Committee, Practice Note of 26 May 2014 (revised on 21 June 2016), B. iii.
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state whether and how that provision satisfies the Charter's test for reasonable limits on rights… The
Committee would prefer that the analysis of reasonable limits assess the risk that the provision may
allow an innocent person to be convicted of the offence and set out the demonstrable justification for
allowing such a risk. In the case of a provision that places a legal onus on an accused, the analysis may
address whether an evidential onus would be a less restrictive alternative reasonably available to
achieve the provision's purpose.

The Committee observes that an evidential onus may remove or reduce the need for prosecutors to
investigate and disprove at first instance whether or not an accused’s actions were lawful.43
Conclusion
The Committee will write to the Minister seeking further information as to whether or not:
•

clause 90 is compatible with the Charter’s right to freedom of expression; and

•

placing an evidential onus on a person with respect to the defence of lawful action would be a
less restrictive alternative reasonably available to achieve clause 90’s purpose.

43

An evidentiary onus requires that an accused ‘present or point to evidence that suggests a reasonable possibility of the
existence of facts that, if they existed, would establish the exception’; if and only if that onus is satisfied, the prosecution
must disprove those facts beyond a reasonable doubt: see Criminal Procedure Act 2009, s. 72.
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Victorian Collaborative Centre for Mental Health and Wellbeing
Bill 2021
Member
Portfolio

Hon James Merlino MP
Mental Health

Introduction Date
Second Reading Date

12 October 2021
13 October 2021

Summary
The Bill establishes the Victorian Collaborative Centre for Mental Health and Wellbeing (Centre). Note
the Second Reading Speech:...the first recommendation of the Interim report of the Royal Commission [into Victoria's Mental Health
System] was to establish the Victorian Collaborative Centre for Mental Health and Wellbeing. With the
Royal Commission’s Final Report, the Collaborative Centre cemented its place at the heart of the
transformation of Victoria’s reformed mental health and wellbeing system. This Bill will launch the
Collaborative Centre as a new entity – an independent body corporate – that will connect lived
experience leadership, innovative service delivery, and cutting-edge mental health research, to form
part of the foundational architecture of the transformed system.

Part 1 – Preliminary – Part 2 – The Centre – Part 3 – General – Part 4 – Consequential amendment of
other Acts
Clause 2 is the commencement provision. [2] The Bill other than sections 11(7) and (8) comes into
operation on a day or days to be proclaimed. Sections 11(7) and (8) will commence when proclaimed
or on 1 April 2023 if not proclaimed earlier. Note the Explanatory memorandum:The delayed commencement of sections 11(7) and (8) is to enable sufficient time for the Centre to be
established and enter into the agreements contemplated in section 10, with a representative of each of
the designated mental health service and academic institution with which the Centre enters into
agreements under section 10 being appointed as members of the board.

Division 1 establishes the Centre, its functions44 and powers. (It is a body corporate.) [5-10] The Board
is responsible for the management of the Centre. Members are appointed by the Governor in Council
on the recommendation of the Board. [11] The Board may issue guidelines and has a power of
delegation. [21,22] Two Directors must be appointed to manage the day to day operation of the
Centre. [23-25] The Minister may issue directions, guidelines, statements of priorities and strategic

44

See clause 8. The Centre has the following functions—
(a) to provide, promote and coordinate the provision of mental health and wellbeing services;
(b) to assist service providers to facilitate and improve access to mental health and wellbeing services;
(c) to provide or arrange the provision of specialist support services and care for persons who have experienced
trauma;
(d) to develop strategies for conducting research, and applying and disseminating research findings, in the field of
mental health and wellbeing having regard to any priorities for research determined by the Board in accordance
with section 12(f);
(e) to conduct, promote and coordinate research in the field of mental health and wellbeing, including in collaboration
with other persons and entities;
(f) to provide, promote and coordinate activities that support the continuing education and professional development
of service providers and persons who work or conduct research in the field of mental health and wellbeing;
(g) to provide advice and guidance to service providers and practitioners in relation to the provision of mental health
and wellbeing services;
(h) to report to the Minister and the Secretary on matters relevant to its functions;
(i) to perform any other function conferred on the Centre by or under this Act or any other Act.
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plans. [28-31] Annual reports must be tabled. [32] The Centre may collect information for research
purposes.45 [35]
A review must be conducted after the first 5 years of operation. [36] A general regulation making
power is set out. [37] It amends the Mental Health Act 2014 to include the Centre in the definition
provision. The Chairperson of the Centre has the powers of a public service body head in relation to
the Centre pursuant to the Public Administration Act 2004. [40]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

45
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Note the Explanatory memorandum:- ‘Subclause (3) makes clear that clause 35 does not affect the operation of the
Health Records Act 2001, the Privacy and Data Protection Act 2014 or the Victorian Data Sharing Act 2017.’
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Windfall Gains Tax and State Taxation and Other Acts Further
Amendment Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

12 October 2021
13 October 2021

Summary
The Bill amends various Taxation Acts. The Bill:

Establishes a new Act to be titled, the Windfall Gains Tax Act 2021 (WGT Act) to impose a
windfall gains tax on the increase in the value of land resulting from a rezoning;



Amends the Duties Act 2000 to make further provision in relation to the exemption from duty
for vehicles that are specially converted for wheelchair access;



Amends the Essential Services Commission Act 2001 in relation to the functions of the Essential
Services Commission (ESC);



Amends the Land Tax Act 2005 to introduce a land tax concession and an exemption from the
absentee owner land tax surcharge for land used for certain long-term rental housing
developments;



Amends the Land Tax Act 2005 in relation to the exemption from land tax for non-racing clubs
and remove the land tax exemption for non-racing clubs from private gender-exclusive and
gender-restrictive clubs;



Makes statute law revision amendments to the State Taxation and Mental Health Acts
Amendment Act 2021;



Amends the Taxation Administration Act 1997 to provide for tax offsets in relation to emergency
tax relief measures and clarify that grounds for objection do not apply to emergency tax relief
measures;



Amends the Taxation Administration Act 1997 to provide for the recovery of administrative
overpayments as a consequence of windfall gains tax



Makes consequential amendments to the Water Act 1989 and the Water Industry Act 1994 in
relation to the approval and determination of charges for the provision of certain water services.

Part 2 – Imposition of windfall gains tax – Part 3 – Assessment of windfall gains tax
Windfall gains tax is imposed on land rezoned by a WGT46 event. [6,7] The owner of the land when the
WGT event occurs is liable to pay windfall gains tax on the land. [8] Part 3 makes provision for the rate
of windfall gains tax47 and how windfall gains tax is assessed including for related corporations, related
trusts and members of a group. A person with a notice of assessment must notify the Commissioner
of any error or omission. [9,16-25,26] Note the Second Reading Speech:This Bill will implement a new Principal Act to introduce a WGT on the uplift in land value resulting from
a planning scheme amendment that changes the zoning of land, applying from 1 July 2023… The WGT

46
47

See clause [3]. WGT event means a rezoning other than an excluded rezoning.
See clause [9] The rate of windfall gains tax is set out in the following table.
Item

Taxable value uplift

Rate of windfall gains tax

1

Not more than $100 000

Nil

2

More than $100 000 but less than $500 000

62.5% of that part of the taxable value uplift that exceeds $100 000

3

$500 000 or more

50% of the taxable value uplift
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will be paid by landowners and will apply to most rezonings across Victoria that have a value uplift above
$100,000. Several rezonings will be excluded from the WGT including rezonings to or from the Urban
Growth Zone which are in relation to Growth Areas Infrastructure Contribution (GAIC) land, recognising
the GAIC’s similar purpose to the WGT; rezonings to (but not from) a public land zone; and movements
between schedules in the same zone. In addition, the Bill provides the Treasurer with the power to
declare, by notice published in the Government Gazette, rezonings to specific zones to be an excluded
rezoning. I intend to use this power to exclude rezonings to any Rural Zone, other than the Rural Living
Zone, prior to the commencement of the tax. This exemption recognises that agricultural land may be
rezoned from one Rural Zone to another, but continue to be farmed in the same way… The WGT will be
calculated on the ‘taxable value uplift’ in land from a rezoning, being the difference in the capital
improved value of the land before and after the rezoning takes effect. The pre-rezoning value will be
drawn from the most recent valuation in force for the land under the Valuation of Land Act 1960 (VLA)
while the post-rezoning value will be determined through a supplementary valuation certified by the
Valuer-General Victoria.
The WGT will only apply to value uplifts in excess of $100,000. For taxable value uplifts of more than
$100,000 but less than $500,000, the WGT payable will be 62.5 per cent of the uplift in excess of
$100,000, allowing the effective tax rate to phase in up to $500,000. For uplifts of $500,000 or more, a
flat rate of 50 per cent of the taxable value uplift is payable…
Exclusions and waivers will apply for some types of land. Residential land with a residential dwelling,
including primary production land, will receive a WGT exemption for up to two hectares of residential
landholdings rezoned by the same planning scheme amendment. For residential landholdings of greater
than two hectares, the value uplift will be proportionately reduced: for example, if the total residential
land area is five hectares, the value uplift will be reduced by two-fifths, or 40 per cent, for the purpose
of calculating the WGT. In addition, charitable institutions will be eligible for a waiver of WGT if the
relevant land remains owned and occupied by a charity exclusively for charitable purposes for 15 years
after the rezoning…
The WGT will be administered by the Commissioner of State Revenue (Commissioner) as a taxation law
under the Taxation Administration Act 1997 (TAA), enabling the TAA’s general provisions to apply in
relation to tax collection, compliance, recovery, objections and other administrative matters. Owners
will be able to object to the valuations used to calculate the WGT. Such objections will be determined
by the Valuer-General on referral from the SRO.

Part 4 – Deferral of windfall gains tax – Part 5 – Exemptions and waivers – Part 6 – General
Part 4 makes provision for the ability to defer payment of windfall gains tax. [27] Interest is payable on
deferred windfall gains tax. [35] Note the Second Reading Speech:Recognising that some owners will not have the capacity to pay the whole WGT assessment at the time
of rezoning, all owners will have the ability to defer payment with interest for up to 30 years, or until
the property is sold or transferred, whichever occurs first. The applicable interest rate will be the 10year Victorian Government bond rate. Certain transactions will not cease the deferral, including
transfers from a deceased person to a personal representative, dutiable transactions for no
consideration, relevant acquisitions of a further interest in the land and pro-rata increases of all
unitholders or shareholders in the land.

Part 5 provides for various exemptions and waivers in relation to windfall gains tax. This includes a
residential land exemption. [36,37] An exemption exists for an obvious or technical error in the Victoria
Planning Provisions or a planning scheme. [38] Exemptions exist for pre-existing contracts of sale and
options48 and rezonings under way before 15 May 2021. [39,40] The Commissioner must waive

48
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Note the Explanatory memorandum:- ‘This clause provides an exemption for matters where a sale of land has been
negotiated prior to the announcement of the windfall gain tax on 15 May 2021 but completes after a WGT event. This
is in recognition that the parties would not have anticipated when negotiating the terms of the deal that a contemplated
rezoning of the land will result in a windfall gains tax liability for the vendor. This clause applies to a contract of sale
entered into before 15 May 2021 and also an option to enter into a contract of sale before 15 May 2021. In relation to
an option, the clause provides that the terms of the contract of sale must have been settled at the time the option was
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windfall gains tax and any interest in respect of charitable land. [41] Unpaid windfall gains tax is a first
charge on land. A property clearance certificate must be obtained from the Commissioner in relation
to the value of a charge. [42]
Part 7 – Amendment of Duties Act 2000 – Part 8 – Amendment of Essential Services Commission Act
2001 – Part 9 – Amendment of Gambling Regulation Act 2003
Part 7 extends the motor vehicle duty exemption for vehicles specially converted for wheelchair
access. [45,46] Part 8 makes various amendments as a consequence of amendments made by Parts 14
and 15. It aligns the date on which Part 1B of the Water Industry Act 1994 is repealed. [107] New Part
7D comes into operation on 1 July 2024. [48] Part 9 inserts new Part 4A into Chapter 6A of the
Gambling Regulation Act 2003. It makes provision for multi-jurisdictional agreements with other
States.49 It provides for transitional arrangements. [52,54] Note the Explanatory memorandum:… to replace the current taxation arrangements for keno with a point of consumption framework similar
to the wagering and betting tax administered under existing Part 6A of Chapter 4 of the Gambling
Regulation Act 2003. This will bring tax on net keno revenue derived from keno games conducted by
keno entities, including interstate keno entities, and played by customers located in Victoria into
Victoria’s tax base. New Part 4A of Chapter 6A of the Gambling Regulation Act 2003 constitutes a
taxation law under the Taxation Administration Act 1997.

Part 10 – Amendment of Land Tax Act 2005
Division 1 of Part 10 introduces new land tax concessions for a limited time50, for build to rent (BTR)
developments. [55,56] Note the Second Reading Speech:In the 2020–21 Budget, the Government announced that BTR developments would become eligible for
a land tax concession and exemption from the AOS from 2022 until 2040 as part of the Big Housing Build
package. The Bill amends the Land Tax Act 2005 to expand this key initiative so that the land tax
concession and AOS exemption will be provided for a full 30 years for eligible BTR projects that
commence operation between 1 January 2021 and 31 December 2031. The concession from land tax
will be applied as a 50 per cent reduction in the taxable value of the land, while the AOS exemption will
apply to the subject land only (and not to any other landholdings). Both benefits will be available on an
apportioned basis for mixed-use developments with a BTR component.

Division 2 of Part 10 amends the Land Tax Act 2005 in relation to the exemptions for charitable
institutions and land leased for sporting, recreational or cultural activities by members of the public. It
restricts the current land tax exemption for land owned by charitable institutions to land that is both
used and occupied by charities for charitable purposes.51 (See section 74 of the Land Tax Act

49

50

51

granted. This means a right of first refusal or similar options where the price and other terms of the sale have not been
settled is not an option covered by this provision.’
Note the Statement of Compatibility:- ‘…taxpayers will have the protections provided by the Taxation Administration
Act including rights of objection, review, appeal and recovery.’
Note the Second Reading Speech:- ‘Eligible BTR developments will be new or substantially renovated buildings with at
least 50 self-contained dwellings, held within a unified ownership structure and managed by a single entity. Dwellings
must be suitable for occupancy on or after 1 January 2021 and before 1 January 2032, as evidenced by the issue of an
occupancy permit within the relevant dates. The dwellings must also be available to rent under a range of residential
lease terms. Each BTR development will be entitled to benefits for a single continuous period of up to 30 years. The
benefits are available on the condition that the development satisfies the eligibility criteria for a continuous period of
at least 15 years.’
Note the Second Reading Speech:- ‘The Act currently provides an exemption for land owned and used by a charity
exclusively for charitable purposes, and for vacant land owned by a charity and declared to be held for future charitable
use. The recent decision of the Supreme Court of Victoria in University of Melbourne v Commissioner of State Revenue
[2021] VSC 156 has broadened the intended scope of the exemption for charities. In that case, the leasing of land to a
commercial tenant to provide student accommodation was found to be a use by the University exclusively for charitable
purposes. To address this unintentional broadening of the exemption, the amendment restricts the exemption to cases
where the charity both uses and occupies the land exclusively for charitable purposes, and not any land or part of land
owned by the charity but used or occupied by a commercial or business entity.’
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2005) [60,61] Division 3 amends the land tax exemption provisions in relation to gender-exclusive and
gender-restrictive clubs. It provides existing section 73A52 (which provides exemptions for land owned
and occupied by non-racing clubs) is subject to new section 73B the Land Tax Act 2005. [63] New
section 73B provides that a gender-restrictive club or gender-exclusive club is not entitled to an
exemption unless the Commissioner makes a determination that (a) in the case of a gender-restrictive
club, the club is genuinely inclusive of members of any sex or gender identity or (b) the purposes of
the club are such that it is consistent with community interests and expectations that the exemption
apply. [63] Note the Second Reading Speech:Clubs are currently eligible for a land tax exemption if they are not-for-profit clubs which provide for the
social, cultural, recreational, literary or education interests of their members. The amendment removes
the exemption for gender-exclusive clubs — clubs that exclude persons from membership on the basis
of sex or gender identity — while giving the Commissioner discretion to grant an exemption to genderexclusive clubs that demonstrate a community benefit.

Part 11 – Amendment of State Taxation and Mental Health Acts Amendment Act 2021 – Part 12 –
Amendment of Taxation Administration Act 1997 – Part 13 – Amendment of Valuation of Land Act
1960
Part 11 amends the State Taxation and Mental Health Acts Amendment Act 2021. That Act amends
several of the formulas in Schedules 1 and 2 of the Payroll Tax Act 2007 to incorporate the calculation
of the mental health and wellbeing surcharge. The amendments made address technical errors
contained in the formulas. [65-69] Division 1 of Part 12 makes consequential amendments as a result
of the BTR developments amendment in relation to the Land Tax Act 2005. [70] Division 2 makes
consequential amendments as result of the keno tax amendments in relation to the Gambling Act
2003. (See PCA comments in relation to clause 74) [71-74] Division 3 makes further provision in
relation to offsets of emergency tax relief measures against the liabilities of taxpayers. [75] A taxpayer
cannot object to an assessment or decision referred to in section 96(1) of the Taxation Administration
Act 1997 or any ground relating to Part 9A of the Taxation Administration Act 1997. (See PCA
comments) [77,78] Division 5 makes further provision in relation to the recovery of administrative
overpayments. [79] Division 6 makes consequential amendments as a result of the introduction of the
windfall gains tax. [81-94] (See PCA comments)
Part 13 makes consequential amendments as result of the introduction of windfall gains tax.53 It inserts
new Part IIB in the Valuation of Land Act 1960 to provide for supplementary valuations of rateable

52

53
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See existing section 73A Land owned and occupied by non-racing clubs
(1) Land is exempt land if the Commissioner is satisfied that it is owned and solely occupied by a non-racing club.
(2) To obtain an exemption from land tax under subsection (1), a non-racing club must—
(a) apply to the Commissioner for the exemption; and
(b) give the Commissioner any information the Commissioner requests for the purpose of enabling the
Commissioner to determine whether the land is exempt under subsection (1).
(3) If the Commissioner is satisfied that only part of land is owned and solely occupied by a non-racing club—
(a) land tax is assessable on the remaining part of the land, unless another exemption applies to that part; and
(b) section 22 applies, if necessary, for that purpose.
(4) In this section—
non-racing club means a society, club or association, other than a racing club, that—
(a) is not carried on for the purposes of the profit or gain to its individual members; and
(b) is carried on exclusively for the purpose of providing for the social, cultural, recreational, literary or educational
interests of its members;
racing club has the meaning given in section 73.
Note the Explanatory memorandum:- ‘This Part inserts a new Part IIB and makes other relevant amendments to the
Valuation of Land Act 1960 in relation to the supplementary valuations that will be carried out by the Valuer-General
under that Act for the rezoned land. These amendments enable the Commissioner to request a supplementary
valuation from the Valuer-General and to use it for the purposes of assessing windfall gains tax on the rezoned land.
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land or non-rateable leviable land carried out for the purposes of windfall gains tax. The request has
to be made to the Valuer-General. [95-96] A person who has been given a notice of valuation and
assessed for windfall gains tax based on a valuation may object to the valuation shown in the
assessment. (See new subclause (1) of section 16(6A)) [99]
Part 14 – Amendment of Water Act 1989 – Part 15 – Amendment of Water Industry Act 1994
Parts 14 and 15 amend the Water Industry Act 1994 and the Water Act 1989 to allow price regulation
of bulk water services, other water storage, delivery and drainage services in the Murray-Darling Basin
by the ESC under the Victorian regulatory pricing framework. Note the Second Reading Speech:Currently, the Water Charge Rules 2010 (Cth) apply to rural Victorian Water Corporations operating in
the Basin. The Australian Competition and Consumer Commission (ACCC) determines Basin charges. The
ESC, as Victoria’s independent economic regulator, undertakes and implements pricing determinations
of these Basin charges under accreditation arrangements approved by the ACCC. When the
Commonwealth undertook significant reform to its rules in 2019, it was intended that regulatory
oversight would revert back to regulation under Victorian water legislation. As such, the amendments
ensure the appropriate state arrangements are in place so that regulatory oversight of Basin charges in
Victoria can continue to be undertaken by the ESC under Victoria’s regulatory pricing framework.
Following the conclusion of the current regulatory pricing periods, Victorian laws will govern charges
levied by Victorian Water Corporations in the Basin, like all other rural and urban water charges
determined by the ESC under Victorian legislation. The amendments ensure that Victoria is continuing
to protect the long-term interests of its rural water customers through a consistent and uniform
approach to regulation of the Victorian water sector and is consistent with pricing principles established
under the National Water Initiative.

Comments under the PCA
Repeal, alteration or variation of section 8554 of the Constitution Act 1975 (unlimited jurisdiction of
the Supreme Court)55 – (section 17(b)(i)(ii)(iii), PCA)
Clauses [74], [78] and [94] inserted by the Bill propose to limit the jurisdiction of the Supreme Court
of Victoria by amending section 135 of the Taxation Administration Act 1997. Section 135 of that Act
provides for the declaration of the intention to limit the jurisdiction of the Supreme Court.


54
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Section 5 of the Taxation Administration Act 1997 states ‘If a provision of this Act provides that
a decision is a non-reviewable decision nor court or administrative review body, including the
Tribunal has jurisdiction or power to entertain any question as to the validity or correctness of
the decision.’ Note the Section 85 statement:- ‘Section 5… defines the meaning of nonreviewable decision in relation to that Act, will also apply to the keno tax and windfall gains tax.
No court, including the Supreme Court, has jurisdiction or power to entertain any question as to
the validity or correctness of a non-reviewable decision.’

Amendments are also made to ensure that the existing objection and appeal provisions under the Valuation of Land
Act 1960 apply to a person who has lodged an objection to the valuations used for the assessment of windfall gains tax
on the rezoned land.’
Section 85 of the Constitution Act 1975 provides that the Supreme Court is created the superior court of Victoria with
unlimited jurisdiction and further provides that where a provision of an Act seeks to repeal, alter or vary the court’s
unlimited jurisdiction, the provision(s) will not be effective unless certain procedures are followed. Briefly, these
procedures require the relevant provisions that intend to limit the court’s jurisdiction to be specifically identified by the
Bill (the declaratory provision) and also requires the member of Parliament introducing the Bill to make a statement of
the reasons for seeking to limit the court’s jurisdiction. See section 18A(2). A provision of a Bill by which section 85 may
be repealed, altered or varied is void if the third reading of the Bill is not passed with the concurrence of an absolute
majority of the whole number of the members of the Council and of the Assembly respectively.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any
provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.
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Section 12(4) of the Taxation Administration Act 1997 provides that compromise assessment56
made under that section is a non-reviewable decision. Note the Section 85 statement:‘Decisions may be made under section 12(4)… in relation to the collection of the keno tax and the
windfall gains tax.’



Section 18(1) of the Taxation Administration Act 1997 provides that proceedings for the refund
or recovery of tax paid or purportedly paid under a taxation law must not be bought against the
Commissioner and only in accordance with Part 4 of the Taxation Administration Act 1997.
Proceedings may not be commenced in the Supreme Court. Part 10 of that Act provides
generally for objections, reviews and appeals. Note the Section 85 statement:- ‘As the keno tax
and windfall gains tax will be taxes for the purposes of section 18(1), proceedings for its refund
or recovery will be similarly limited.’



Section 96(2) of the Taxation Administration Act 1997 provides that no court or administrative
review body has the jurisdiction or power to consider any question concerning an assessment
except in accordance with Part 10 of that Act. Note the Section 85 statement:- ‘Division 4 of Part
12 of the Bill amends Part 10 of the Taxation Administration Act 1997 to clarify limitations on
the grounds of objection that apply in respect of matters arising out of Part 9A of that Act… Also
as the keno tax and windfall gains tax are taxes for the purposes of section 96(2), proceedings in
relation to an assessment of keno tax or windfall gains tax are limited in accordance with section
96(2).’



Section 100 of the Taxation Administration Act 1997 makes provisions for objections lodged out
of time. A Commissioner may grant permission or refuse permission to lodge an objection after
the 60 day period. Section 100(4) provides that a decision by the Commissioner under that
section to refuse permission or to impose conditions on permission is a non-reviewable decision.
Note the Section 85 statement:- ‘Decisions may be made under… section 100(4) in relation to
the collection of the keno tax and the windfall gains tax.’

Keno tax amendments
Clause [74] inserts subsection (10) after section 135(9) of the Taxation Administration Act 1997 which
declares that ‘It is the intention of sections 5, 12(4), 18(1), 96(2) and 100(4) as they apply on and after
the commencement of Division 2 of Part 12 of the Windfall Gains Tax and State Taxation and Other
Acts Further Amendment Act 2021 to alter or vary section 85 of the Constitution Act 1975.’
Division 2 of Part 12 provides for the keno tax amendments inserted by clause [52] in the Gambling
Regulation Act 2003. It also provides that a refund of an amount used by the Commissioner (under
new Part 4A of Chapter 6A) to offset a keno entity’s tax liability under another taxation law nor a refund
arising under another taxation law be used to offset a keno entity’s liability under new Part 4A. [71,72]

56
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See Taxation Administration Act 1997, s 12(1)-(3):
(1) If it is difficult or impracticable for the Commissioner to determine a person's tax liability under a taxation law
without undue delay or expense because of the complexity or uncertainty of the case or for any other reason, the
Commissioner may make an assessment in accordance with this section.
(2) The Commissioner, with the agreement of the taxpayer, may assess liability in an amount specified in, or
determined in accordance with, the agreement.
(3) Despite section 9, the Commissioner cannot make a reassessment of a tax liability assessed in accordance with this
section—
(a) except with the agreement of the taxpayer; or
(b) unless, in the opinion of the Commissioner—
(i) the assessment under this section was procured by fraud; or
(ii) there was a deliberate failure to disclose material information.
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Emergency tax relief
Clause [78] inserts subsection (9) after section 135(8) of the Taxation Administration Act 1997 which
declares that ‘It is the intention of sections 5, 12(4), 18(1), 96(2) and 100(4) as they apply on and after
the commencement of Division 4 of Part 12 of the Windfall Gains Tax and State Taxation and Other
Acts Further Amendment Act 2021 to alter or vary section 95 of the Constitution Act 1975.’
Division 4 of Part 12 amends the Taxation Administration Act 1997 in relation to grounds of objection
in relation to Part 9A of that Act. A taxpayer cannot object to an assessment or decision referred to in
section 96(1)57 on any ground relating to Part 9A. Part 9A of that Act provides for emergency tax relief.
Note the section 85 statement:Section 96(2) of the Taxation Administration Act 1997 prevents a court (including the Supreme Court)
considering any question concerning an assessment of a tax except as provided by Part 10 of the
Taxation Administration Act 1997. The Bill amends Part 10 of the Taxation Administration Act 1997 to
clarify limitations on the grounds of objection that apply in respect of matters arising out of Part 9A of
that Act, which ultimately prevents the Supreme Court from considering any question concerning an
assessment of tax or decision amenable to objection that is challenged on grounds pertaining to Part
9A of the Taxation Administration Act 1997.

Note the Second Reading Speech:The Bill amends the TAA to confirm that a taxpayer cannot object to an assessment or decision on any
ground relating to emergency tax relief measures. In April 2020, the TAA was amended to provide the
Commissioner with standing powers to give effect to emergency tax relief measures as directed by the
Treasurer. This allows the SRO to deliver urgent and immediate tax relief to the community in response
to emergencies such as natural disasters or pandemics. The TAA currently provides that no action lies
against the State, the Treasurer or the Commissioner in relation to anything arising out the operation of
the emergency tax relief provision. This prevents exploitation of the provisions by those not entitled to
tax relief or attempting to pursue disputes over tax liabilities outside of the established objection and
refund processes. Nonetheless, the current provision leaves it open to a taxpayer to lodge an objection
to an assessment on grounds relating to the denial of emergency tax relief measures. The Bill therefore
amends the TAA to confirm that a taxpayer cannot object to an assessment or decision on any ground
relating to the emergency tax relief measures, to put the intended effect of the provision beyond doubt.

Windfall gains tax amendments
Clause [94] inserts subsection (11) after section 135(10) of the Taxation Administration Act 1997 which
declares that ‘It is the intention of sections 5, 12(4), 18(1), 96(2) and 100(4) as they apply on and after
the commencement of Division 6 of Part 12 of the Windfall Gains Tax and State Taxation and Other
Acts Further Amendment Act 2021 to alter or vary section 95 of the Constitution Act 1975.’
Division 6 of Part 12 makes consequential amendments as a result of the introduction of windfall gains
tax.
Note the Section 85 Statement:Section 85 of the Constitution Act 1975 vests the judicial power of Victoria in the Supreme Court and
requires a statement to be made when legislation that directly or indirectly repeals, alters or varies the
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See section 96(1)
96(1) A taxpayer may lodge a written objection with the Commissioner if the taxpayer is dissatisfied with—
(a) an assessment, other than a compromise assessment; or
(ca) a valuation made for or on behalf of the Commissioner under section 21(1)(b) of the Land Tax Act 2005 by the
Valuer-General or a valuer nominated by the Valuer-General that is used by the Commissioner in an assessment
of land tax; or
(d) a decision of the Commissioner under the Payroll Tax Act 2007.
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court’s jurisdiction is introduced. Clauses 78, 74 and 94 of the Bill inserts a new subsections (9), (10) and
(11) into section 135 of the Taxation Administration Act 1997 to provide that it is the intention of
sections 5, 12(4), 18(1), 96(2) and 100(4) of the Taxation Administration Act 1997, as those sections
apply after the commencement of those clauses respectively, to alter or vary section 85 of the
Constitution Act 1975.
Part 9 of the Bill amends the Gambling Regulation Act 2003 to provide for a new keno tax imposed on a
keno entity’s revenue. The Bill provides that the proposed Part 4A of Chapter 6A of the Gambling
Regulation Act 2003 and any regulations made under that Act for the purposes of that Part are a taxation
law under the Taxation Administration Act 1997. Division 2 of Part 12 of the Bill makes consequential
amendments to the Taxation Administration Act 1997 to enable the keno tax to be administered under
the Taxation Administration Act 1997 and any regulations made under it.
Parts 1 to 6 of the Bill introduce a new Windfall Gains Tax Act 2021 to provide for a new windfall gains
tax imposed on owners of land on the uplift in land value associated with a rezoning of land. The Bill
provides that the proposed Windfall Gains Act 2021 and any regulations made under that Act for the
purposes of that Part are a taxation law under the Taxation Administration Act 1997. Division 6 of Part
12 of the Bill makes consequential amendments to the Taxation Administration Act 1997 to enable the
windfall gains tax to be administered under the Taxation Administration Act 1997 and any regulations
made under it.
Division 4 of Part 12 of the Bill amends Part 10 of the Taxation Administration Act 1997 to clarify
limitations on the grounds of objection that apply in respect of matters arising out of Part 9A of that Act.
The Supreme Court’s jurisdiction is altered to the extent that the Taxation Administration Act 1997
provides for certain non-reviewable decisions and establishes an exclusive code that prevents
proceedings concerning an assessment or refund or recovery of tax being commenced except as
provided by it. It is desirable that the legislative regime under the Taxation Administration Act 1997
applies to the keno tax and the windfall gains tax in the same way as it does to other taxes administered
under the Taxation Administration Act 1997. Accordingly, in order to ensure that the jurisdiction of the
Supreme Court is limited in relation to the keno tax and windfall gains tax in the same way as it is in
relation to other forms of Victorian taxes, it is necessary to provide that it is the intention of this Bill for
the relevant provisions of the Taxation Administration Act 1997 to apply in the administration of the
proposed keno tax and windfall gains tax, and for the jurisdiction of the Supreme Court to be altered
accordingly.

The Committee has reviewed the Section 85 statement and the Second Reading Speech. The
Committee is of the view that the amendments made by clauses [74], [78] and [94] which limit the
jurisdiction of the Supreme Court are appropriate and desirable in all the circumstances.

Charter Issues
Enjoyment of rights without discrimination – Land tax – Gender-exclusive clubs
Summary: The effect of clause 63 may be that land owned and occupied by a non-profit society, club or
association may be subject to land tax because the society, club or association limits its membership to
a particular gender identity or sex. The Committee will write to the Treasurer seeking further
information.
Relevant provisions
The Committee notes that clause 63, inserting a new section 73B into the Land Tax Act 2005, provides
that a ‘gender-exclusive club is not entitled to an exemption under section 73A(1) unless the
Commissioner [of State Revenue] determines… the purposes of the club are such that it is consistent
with community interests and expectations that the exemption apply.’ A ‘gender-exclusive club’ means
a ‘non-racing club which excludes persons from membership on the basis of a person's sex or gender
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identity’.58 A ‘non-racing club’ means ‘a society, club or association, other than a racing club, that… is
not carried on for the purposes of the profit or gain to its individual members; and… is carried on
exclusively for the purpose of providing for the social, cultural, recreational, literary or educational
interests of its members’. The effect of existing s. 73A is that land tax is not imposed on land that ‘the
Commissioner is satisfied… is owned and solely occupied by a non-racing club’.59
The Committee observes that the effect of clause 63 may be that land owned and solely occupied by
a non-profit society, club or association (that is carried on exclusively for the social, cultural,
recreational, literary or education interests of its members) may be subject to land tax because the
society, club or association limits its membership to a particular gender identity or sex.
Charter analysis
The Committee notes that clause 63 may not limit Charter s. 16(2), which provides that ‘Every person
has the right to freedom of association with others’, as it does not prohibit the formation or
continuation of any associations or narrow the existing exceptions in the Equal Opportunity Act 2010
that permit discrimination by clubs.
However, the Committee observes that clause 63 may engage Charter s. 8(2), which provides that
‘Every person has the right to enjoy his or her human rights without discrimination’, as it may impose
a burden on some people who exercise their Charter right to freedom of association exclusively with
people of their own gender identity or sex that does not apply to otherwise similarly placed people
who exercise that right with people of any gender identity or sex.60
The Statement of Compatibility does not address clause 63, but remarks:
Several of the other amendments made by the Bill do not engage the human rights listed in the Charter
because they either do not affect natural persons, or they operate beneficially in relation to natural
persons.

The Committee notes that, while clubs, societies and associations do not have Charter rights, members
of clubs, societies and associations may have Charter rights, including the rights to freedom of
association with others and to enjoy their rights without discrimination.61

58
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Existing s. 64 of the Equal Opportunity Act 2010 prohibits a licensed club with more than 30 members that operates its
own facilities from its own funds from excluding members on the basis of their sex or gender identity. However, existing
s. 66 permits such clubs to limit membership to ‘the group of people with an attribute for whom the club was
established if the club operates principally to preserve a minority culture’ and existing s. 68 permits such clubs to limit
membership to a particular sex. The Statement of Compatibility for the bill for the Equal Opportunity Act 2010
remarked, in relation to s. 66: ‘This limitation recognises that the preservation of minority cultures may be enhanced
by allowing clubs for those groups only. This exception facilitates the sharing of culture (section 19) and also freedom
of association (section 16)’ and, in relation to s. 68: ‘The main purpose of this limitation is to avoid inconsistency with
the commonwealth Sex Discrimination Act 1984, which defines clubs in the same way as the bill and contains an
exception allowing single-sex clubs to discriminate in relation to membership. However, there are other purposes of
single-sex clubs, namely, to promote freedom of association between members of the same sex.’
See Land Tax Act 2005, s. 73A(1) and see ss. 3(1) (‘exempt land’ and ‘taxable ‘land’) and s. 7. To claim the exemption,
the society, club or association must apply to the Commissioner of State Revenue and give the Commissioner
information he or she requests for the purpose of enabling a determination that the land is exempt.
See Charter s. 3(1), providing that ‘discrimination’ means ‘means discrimination (within the meaning of the Equal
Opportunity Act 2010 ) on the basis of an attribute set out in section 6 of that Act’; and Equal Opportunity Act 2010, s.
6(d), (o) & (q) (setting out the attributes of gender identity, sex and ‘personal association (whether as a relative or
otherwise) with a person who is identified by reference to’ gender identity or sex) and s. 7(1).
Charter s. 6(1) provides that: ‘Only persons have human rights. All persons have the human rights set out in Part 2.’
Charter s. 3(1) provides that: ‘Person’ means ‘a human being’.
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Relevant comparisons
The Committee notes that all states generally exempt non-profit clubs from land tax without any
conditions as to membership.62 The Australian Capital Territory does not generally exempt non-profit
clubs from land tax. The Northern Territory does not have a land tax.
Conclusion
The Committee will write to the Treasurer seeking further information as to the compatibility of
clause 63 with the Charter right of members of non-profit societies, clubs and associations to enjoy
their human rights (including their Charter right to freedom of association with others) without
discrimination.

62
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Land Tax Management Act 1956 (NSW), s. 10(1)(g)(iii); Land Tax 2010 (Qld), s. 56(2); Land Tax Act 1936 (SA), s. 4(1)(j);
Land Tax Act 2000 (Tas), s. 18(h); Land Tax Assessment Act 2002 (WA), s. 38(2). See also Income Tax Assessment Act
1997 (Cth), ss. 50.10 & 50.70. The Committee notes that all Australian anti-discrimination laws except Queensland’s
permit clubs to limit their membership to a particular sex and that the Commonwealth and South Australian laws also
permit clubs to limit membership to a particular gender identity: Sex Discrimination Act 1984 (Cth), s. 25(3);
Discrimination Act 2001 (ACT), s. 40(1); Anti-discrimination Act 1977 (NSW), s. 34A(3); Anti-discrimination Act 1992 (NT),
s. 47(3)(a); Equal Opportunity Act 1984 (SA), s. 35(2a); Anti-discrimination Act 1988 (Tas), s. 27(3); Equal Opportunity
Act 1984 (WA), s. 22(3).

Ministerial Correspondence
The Committee received responses on the Bills listed below.
The responses are reproduced here – please refer to Appendix 3 for additional information.

Terrorism (Community Protection) Amendment Bill 2021
Water and Catchment Legislation Amendment Bill 2021
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Our ref: 21103052

Ms
Scrutiny of Acts and Regulations Committee
Parliament House
Spring Street
EAST MELBOURNE VIC 3002
Dear Ms
I refer to
letter of 5 October 2021 to the Minister for Crime Prevention, the
Hon Natalie Hutchins MP, enclosing an extract from Alert Digest No.12 of 2021 that contains
issues raised by the Scrutiny of Acts and Regulations Committee on the Terrorism
(Community Protection) Amendment Bill 2021. As the Minister responsible for the Bill, I am
pleased to provide the following information in response
Repeal, alteration or variation of section 85 of the Constitution Act 1975 (unlimited
jurisdiction of the Supreme Court)
The Committee seeks further information as to whether a section 85 statement is required
for the re-enactment of sections 21J and 39A of the Terrorism (Community Protection) Act
2003 (the Principal Act) by the extension of
current sunset date from 1
December 2021 to 1 December 2031 by clause 24 of the Bill.
The Committee has noted that one possible view is that clause 24 of the Bill effectively
re-enact
ncipal Act and, consequently, a section 85 statement is required to satisfy
the requirements of section 85(5) of the Constitution Act 1975 with respect to section 21J of
the Principal Act. For the reasons that follow, I do not consider that view is correct. Rather, I
consider that clause 24 of the Bill does not enliven section 85 of the Constitution Act.
The variation to section 85(5) of the Constitution Act by section 21J of the Principal Act was
effected by sections 4 and 10 of the Terrorism (Community Protection) (Amendment) Act
2006 (the 2006 Amendment Act) which inserted sections 21J and 39A into the Principal Act.
Section 21J of the Principal Act provides that an interim authorisation for the exercise of
special police powers under Part 3 of the Principal Act is not open to challenge, thereby
restricting the supervisory jurisdiction of the Supreme Court. Section 39A of the Principal Act

.

the entire Act and not specifically section 21J, is not referenced in section 39A, and was not
referred to in the section 85 statement made in respect of section 21J. On this basis, I
consider that section 21J was intended to alter or vary section 85(5) of the Constitution Act
for as long as the Principal Act empowers the making of interim authorisations or permits
the exercise of special police powers pursuant to such interim authorisations.
It therefore follows that clause 24 of the Bill merely preserves the status quo and does not
section 85 of the Constitution Act.
Put another way, the expiry provision of the Principal Act would, if allowed to take effect,
undo the original alteration or variation of section 85 of the Constitution Act. However, the
delay of that expiry does not make a fresh variation. It simply delays the undoing of the
alteration or variation already made. Accordingly, the section 85 statements made in each
House accompanying passage of the 2006 Amendment Act still stand and the requirements
in section 85(5) of the Constitution Act do not need to be complied with for this Bill.
As the Committee has noted, the Terrorism (Community Protection) (Amendment) Act 2015
included a provision like clause 24, which delayed the expiry date. No section 85 statement
was made in the passage of the Bill that became that Act, and no absolute majority is
recorded in the Hansard in either House. For the reasons outlined above, I also consider that
was the correct process to follow.
Clarification that children will not be subject to breach proceedings
The Committee observed that a person who is 14 years and over is eligible for the support
and engagement order scheme and would be required to engage in services and comply
with further necessary conditions or face a potential $1,800 fine.
The Bill provides that a person under 18 years of age will not be subject to breach
proceedings. New section 22CU provides that a supported person who is subject to an order
contravene the order without a reasonable excuse.
The breach offence will not apply to orders made in the Children's Court, meaning that
children will not be subject to the breach offence. This approach reflects the therapeutic
nature of the scheme and takes into consideration the specific vulnerabilities of children.

.

Clarification of whether medical treatment or the prescription of drugs can be included as
part of a voluntary case management plan or support and engagement order
The Committee has sought further information as to whether a voluntary case management
plan or support and engagement order may include medical treatments other than
counselling, for example the prescription of drugs.
The objectives of new Part 4A are to advance the welfare of persons radicalising or at risk of
radicalising towards violent extremism, and by doing so, to protect the community from the
threat of violent extremism.
New section 22AM provides guidance on what is intended for inclusion in a voluntary case
management plan, including the services and programs which the participant is to engage,
either to mitigate the extent to which the participant is at risk of radicalising towards violent
extremism, or to achieve a therapeutic purpose for the participant, and how often, or when
that engagement is to occur.
The programs and services which a participant may be referred to could include health and
mental health providers, including drug and alcohol treatment services. However, neither
the Secretary nor the CVE MAP can
medical treatment including the taking of prescription medication, will be managed by the
that may impac
under a voluntary case management plan.
A participant may choose not to follow a medical treatment regime and this will be managed
between the participant and the treating medical practitioner. If the participant declines to
undertake any recommended medical treatment, for example, taking of prescribed
medication, this does not automatically result in withdrawal from voluntary case
management but will be informed by advice from the treating medical practitioner.
Similarly, under the support and engagement order scheme, the court will have the
discretion to require a supported person to engage in therapeutic medical services (i.e.
attend appointments) that address th
isks, however it will not
be able to require them to take prescription medication. This will be a matter for the
supported person and their medical practitioner.
I
or other treatment
may be necessary, this should occur through other pathways, such as under the Mental
Health Act 2014, rather than through a support and engagement order.

.

Compatibility of several provisions of the Bill with the Charter
Compatibility of new sub-paragraph 22AG(3)(a) with the right to freedom of conscience
The Committee has asked for further information about the compatibility of new section
22AG(3)(a) with
. Section 22AG(3)(a) provides
that a behaviour engaged in with the intention of advancing a political, religious or
ideological cause, may, in certain circumstances, indicate that the person engaging in that
behaviour is radicalising towards violent extremism.
Section 14 of the Charter provides that every person has the right to freedom of thought,
conscience, religion and belief, including the freedom to have or to adopt a religion or belief
of their choice, and the freedom to demonstrate their religion or belief in worship,
observance, practice and teaching, either individually or as part of a community, in public or
in private. A person must not be coerced or restrained in a way that limits their freedom to
have or adopt a religion or belief in worship, observance, practice or teaching.
For the reasons below, in my opinion, the support and engagement order scheme is
compatible with section 14 of the Charter.
conscience, religion and belief are justified in a free and democratic society to promote and
protect community safety by preventing further radicalisation towards violent extremism
and acts of terrorism. The Bill also includes safeguards to ensure that a support an
engagement order is only imposed in circumstances where the order, and any limitations its
may impose, is appropriate and justified.
Holding one of the intentions described in new section 22AG(3)(a) on its own will not
automatically result in the court finding that the person is radicalising towards violent
extremism. Indeed, in most respects advancing a political, religious or ideological cause is
perfectly legitimate. Rather, it is only when the intention is accompanied by requisite
behaviours, examples of which are non-exhaustively described in new section 22AG(4), that
those intentions may become relevant. For example, a court may consider that a person is
radicalising towards violent extremism if they engage in one or more of the example
behaviours in new section 22AG(4), with the intent of advancing a political, religious or
ideological cause.
Even if the court finds that the respondent has engaged in certain behaviours described in
the Bill with the intention of advancing a political, religious or ideological cause, it may find
that nonetheless, in the particular circumstances of the case, the behaviour does not
indicate that the person is radicalising towards violent extremism. The court will assess this
on a case-by-case basis, taking into consideration rigorous assessments and other evidence.

.

If a person is found to be radicalising towards violent extremism, the support and
engagement order is not designed to police their political views, religious beliefs or ideology.
The order is designed to facilitate early engagement of those individuals to address the
underlying causes of radicalisation, such as social isolation, unemployment and drug and
alcohol dependencies. In doing so, it aims to prevent those beliefs and thoughts from
escalating into unlawful activity, such as planning and carrying out a terrorist attack.
Finally, the rights protected by section 14 of the Charter are not absolute and should be
balanced against other rights including the right to life (section 9), the right of families and
children to protection (section 17) and the right to liberty and security (section 21). The
support and engagement order scheme seeks to advance these other rights, by preventing
at-risk individuals from escalating to terrorism and other unlawful acts that would put the
community at risk, as well as providing these individuals with the therapeutic supports they
need.
Compatibility of new sub-paragraph 22BO(3)(f) with the right against non-consensual
medical treatment
The Committee has requested further information as to the compatibility of new subparagraph 22BO(3)(f)
-consensual medical treatment.
Section 22BO(3)(f) provides that a person asked to provide informed consent to a voluntary
case management plan must be told of the consequences of withdrawal or non-compliance.
A voluntary case management plan may include that a person participates in a treatment
plan prescribed by a treating medical practitioner or specialist. Medical treatment may be
included in a voluntary case management with the consent of a participant. Management of
specialist. The participant can choose not to follow a medical treatment plan as can any
person who is not on a voluntary case management plan. The Secretary will be advised of
the ongoing suitability of a participant for voluntary case management based on the advice
of the treating medical practitioner or specialist.
If voluntary case management ceases due to a participant withdrawing consent to
participate or being unable to participate on the advice of a treating medical practitioner (for
example, a compulsory treatment order is made under the Mental Health Act in respect of
the person) the Secretary, DJCS will notify the Chief Commissioner of Victoria Police to
ensure that any underlying risk to community safety is appropriately managed.
A proposed voluntary case management plan is not presented to a prospective participant as
an ultimatum. The Bill enables amendments to a prospective voluntary case management
consent. The prospective participant is under no obligation to give consent to the plan. It is
anticipated that obtaining the consent of the prospective participant may be an iterative
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process involving several discussions to ensure that the person understands the
requirements of a plan and to address any concerns they may have. Withdrawal from a
voluntary case management plan has no automatic consequences and is not a guaranteed
pathway to a support and engagement order being applied for or made.
The requirement to obtain informed consent of a prospective participant to participate in a
voluntary case management plan is compatible with section 10 of the Charter, specifically a
consent. As elaborated above, a person must give informed consent to participate in a
voluntary case management plan and any part of that plan, including any medical treatment
on the advice of a treating medical practitioner or specialist. Any perceived impact on a
without his or her informed consent is
appropriate and circumscribed to the purpose of the Bill and is justified in a free and
democratic society to promote and protect community safety.
Compatibility of new sub-paragraphs 22CR(3)(d) and (e) with rights to freedom of association
and expression
The Committee has requested further information about the compatibility of new subparagraphs 22CR(3)(d) and (e)
om of association and
expression. Sub-paragraphs 22CR(3)(d) and (e) permit a court to impose conditions
prohibiting a person from contacting specified persons or a specified class, or accessing,
disseminating or producing extremist material.
Section 15 of the Charter provides that every person has the right to hold an opinion without
interference, and the right to freedom of expression, which includes the freedom to seek,
receive and impart information and ideas of all kinds, whether within or outside Victoria and
whether orally, in writing, in print, or by way of art, or in another medium chosen by them.
Special duties and responsibilities are attached to the right of freedom of expression and the
right may be subject to lawful restrictions reasonably necessary to respect the rights and
reputation of other persons or for the protection of national security, public order, public
health or public morality.
Section 16(2) of the Charter provides that every person has the right to freedom of
association with others.
If the court imposes a condition
with or contact
another person, similar to the example set out in new sub-paragraph 22CR(3)(d), this would
engage the right to freedom of association. This sub-paragraph would also engage the right
to freedom of expression under section 15 of the Charter,
to communicate and express themselves to the person, or specified class of people specified
on the order, would also be limited. The right to freedom of expression would also be
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engaged if a court were to impose a condition requiring the supported person not to access,
disseminate or produce extremist material.
It is my view that new sub-paragraphs 22CR(3)(d) and (e) are compatible with the Charter.
This is because any limitations on the rights discussed above are subject to provisions in the
Bill requiring consideration of the restrictive nature of a condition and whether the condition
would achieve a therapeutic purpose for the supported person to prevent them from
radicalising. Therefore, such limitations are justified. My reasons for reaching this view
follow next.
A court may consider that association with a specific person may exacerbate or contribute to
the radicalisation of the supported person. To address this, the court may attach a condition
that the supported person cannot associate with that person, who might for example be a
convicted terrorist offender. As the condition is aimed to address the underlying causes of
radicalisation and deal with factors that make the person susceptible to radicalisation, in my
opinion, the limitation on the freedom of association and freedom of expression is justified.
The imposition of a condition not to access, disseminate or produce extremist material is not
intended to limit the expression of any political or ideological ideas. Extremist material is
defined in such a way that it is specifically related to violent extremism. If a court imposes
such a condition, it can only do so if it considers that this condition will address the
radicalising towards violent extremism. The condition is directly linked to diverting a person
from the path of radicalisation and to avoid the
to
planning or carrying out a terrorist act. Accordingly, in my opinion, the limitation of freedom
of expression is justified.
I also note that in footnote number 56 the Committee observed that new section 22CR may
not expressly bar electronic monitoring, a curfew or other orders associated with criminal
justice. It is not intended that an electronic monitoring condition be attached to a support
and engagement order. The Bill would expressly provide for electronic monitoring if it were
intended to be part of the support and engagement order scheme, as is the case for the
electronic monitoring of serious offenders, parolees, and offenders subject to community
correction orders. The legislation for these other schemes not only provides express
authority for the imposition of electronic monitoring conditions but also provides for the
practical operation and enforcement of these conditions by relevant agencies. Provision is
also made in the Surveillance Devices Act 1999 for use of such devices without consent.
Compatibility of existing sections 4 and 4B with the Charter
section 4 of the Principal Act is part of a nationally
consistent scheme. The Principal Act itself is primarily aimed at preventing and responding
to terrorist acts in Victoria and, via the national legislative scheme, Australia. The definition
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of terrorism also captures terrorist acts against foreign governments. This would capture
circumstances such as the attacks on the World Trade Centre in New York in 2001, or the
Bali bombings in 2002 and 2005.
Section 4B of the Principal Act provides that a person commits an offence if they have
possession or control of a document or information and they intentionally provide the
document or information to another person with the intention of facilitating preparation
for, the engagement of a person in or assistance in a terrorist act. Section 4B may engage
the right to privacy and reputation (section 13) and the right to freedom of expression
(section 15). It is my view that sections 4 and 4B, read together, are compatible with the
Charter and are ultimately intended to promote human rights including the right to life
(section 9), the right of families and children to protection (section 17) and the right to
liberty and security (section 21).
How the definition and offence in section 4B would apply to the type of hypothetical
scenario identified by the Committee would necessarily turn on the facts of the particular
case. While I am not aware of any such scenario arising in Victoria, I note that the application
of counter-terrorism offences to armed conflict has been raised previously at the
Commonwealth level, as referenced by the Committee. In this regard, I note the Australian
on Intelligence and Security Review of Security and Counter-Terrorism Legislation to exclude
conduct regulated by the law of armed conflict:
Acts of terrorism may still occur during armed conflict; therefore the unqualified exclusion of
armed conflict will encourage misapplication of the principles of public international law. The
express exclusion of conduct regulated by the law of armed conflict from the definition of
unlikely to add clarity to the operation of relevant Criminal Code provisions.1

On this basis I would return to the purpose of the offence in section 4B, which is ultimately
around preventing the facilitation of a terrorist act and thereby, the rights noted above. To
reiterate my earlier conclusion, I consider that this is, on balance, reasonable, justified and
proportionate, and so compatible with the Charter.

1

Counter-Terrorism Legislation: Government response to recommendations (December 2008), accessed 12
October 2021.

.

I hope that the information above is of use to the Committee.
Yours sincerely

Jaclyn Symes MP
Attorney-General
Minister for Emergency Services
14 / 10 / 2021

.
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Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Appropriation (2021-2022) Bill 2021
6
Appropriation (Parliament 2021-2022) Bill 2021
6
Assisted Reproductive Treatment Amendment Bill 2021
11
Bail Amendment (Reducing Pre-trial Imprisonment of Women, Aboriginal, and Vulnerable
Persons) Bill 2021
12
Building Amendment (Registration and Other Matters) Bill 2021
10
Cemeteries and Crematoria Amendment Bill 2021
4
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13 of 2020, 2
Child Wellbeing and Safety (Child Safe Standards Compliance and Enforcement)
Amendment Bill 2021
6
Children, Youth and Families (Raise the Age) Amendment Bill 2021
7
Children, Youth and Families Amendment (Child Protection) Bill 2021
13
Cladding Safety Victoria Act 2020
11 of 2020
Commercial Tenancy Relief Scheme Act 2021
10
COVID-19 Omnibus (Emergency Measures) Act 2020
5 of 2020, 2
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Domestic Animals Amendment (Reuniting Pets and Other Matters) Bill 2021
14
Education and Training Reform Amendment (Miscellaneous) Bill 2020
1
Education and Training Reform Amendment (Protection of School Communities) Bill 2021
6
Education and Training Reform Amendment (Senior Secondary Pathways Reforms and Other
Matters) Bill 2021
12
Education and Training Reform Amendment (Victorian Academy of Teaching and
Leadership) Bill 2021
8
Emergency Powers Safeguards Legislation Amendment Bill 2021
6
Energy Legislation Amendment (Energy Fairness) Bill 2021
7, 9
Energy Legislation Amendment Bill 2021
8, 9
Essential Services Commission (Compliance and Enforcement Powers) Amendment Bill 2021
12
Firearms and Other Acts Amendment Bill 2021
12
Forests Amendment (Forest Firefighters Presumptive Rights Compensation) Bill 2021
12
Gambling Regulation Amendment (Wagering and Betting Tax) Bill 2021
6
Great Ocean Road and Environs Protection Amendment Bill 2021
11
Health Legislation Amendment (Information Sharing) Bill 2021
13
Industrial Relations Legislation Amendment Bill 2021
3
Judicial Proceedings Reports Amendment Bill 2021
10
Justice Legislation Amendment (System Enhancements and Other Matters) Bill 2021
3
Liquor Control Reform Amendment Bill 2021
9
Local Government Amendment (Rates and Charges) Bill 2021
14
Members of Parliament (Standards) Amendment Bill 2021
10
Mental Health Amendment (Counsellors) Bill 2021
13
Mutual Recognition (Victoria) Amendment Bill 2021
7, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
North East Link Act 2020
4 of 2020, 2
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Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Offshore Petroleum and Greenhouse Gas Storage (Cross-boundary Greenhouse Gas
Titles and Other Matters) Amendment Bill 2021
5
Planning and Environment Amendment Bill 2021
14
Planning and Environment Amendment Bill 2021
2, 3
Police Informants Royal Commission Implementation Monitor Bill 2021
9
Public Health and Wellbeing Amendment (Greater Transparency and Accountability)
Bill 2021
8
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
1
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Racing Amendment Bill 2021
9
Sex Work Decriminalisation Bill 2021
14
Social Services Regulation Bill 2021
10
Special Investigator Bill 2021
14
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
State Taxation and Mental Health Acts Amendment Bill 2021
6
Suburban Rail Loop Bill 2021
11, 13
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
1
Terrorism (Community Protection) Amendment Bill 2021
12, 14
Transport Legislation Amendment (Transport Plan) Bill 2021
12
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction
and Other Matters) Bill 2021
7, 9
Victorian Collaborative Centre for Mental Health and Wellbeing Bill 2021
14
Water and Catchment Legislation Amendment Bill 2021
12, 14
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14
Workplace Injury Rehabilitation and Compensation Amendment (Arbitration) Bill 2021
4
Zero and Low Emission Vehicle Distance-based Charge Bill 2021
5
SUBORDINATE LEGISLATION
Order in Council – Revision of Animal Welfare Codes of Practice
Order to Declare a Class of Entities as Specified Entities
SR No 13 – Sale of Land (Exemption) Regulations 2020
SR No 25 –Education and Training Reform Amendment Regulations 2021
SR No 47 – Environment Protection Regulations 2021
SR No. 92 – Environment Protection Amendment (Wind Turbine Noise) Regulations 2021
SR No. 107 – COVID-19 Omnibus (Emergency Measures) (Commercial Leases and Licences)
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Special Investigator Bill 2021
Victorian Civil and Administrative Tribunal and Other Acts Amendment
(Federal Jurisdiction and Other Matters) Bill 2021
(ii)

11 of 2020
9 of 2020, 3
14
7, 9

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Suburban Rail Loop Bill 2021
(iii)

11, 13

makes rights, freedoms or obligations dependent upon insufficiently defined
administrative powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Suburban Rail Loop Bill 2021
Water and Catchment Legislation Amendment Bill 2021

9 of 2020, 3
11, 13
12, 14

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Mutual Recognition (Victoria) Amendment Bill 2021
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

7, 9
2, 3
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Children, Youth and Families Amendment (Child Protection) Bill 2021
Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) Act 2020

13 of 2020, 2
13
11 of 2020
5 of 2020, 2
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COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9 of 2020, 3
Energy Legislation Amendment Bill 2021
8, 9
Non-Emergency Patient Transport Amendment Bill 2021
5, 6
Mental Health Amendment (Counsellors) Bill 2021
13
North East Link Act 2020
4 of 2020, 2
Occupational Health and Safety and Other Legislation Amendment Bill 2021
9, 11
Planning and Environment Amendment Bill 2021
2, 3
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
8 of 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
2, 4
Sex Work Decriminalisation Bill 2021
14
Special Investigator Bill 2021
14
Spent Convictions Bill 2020
11 of 2020, 3
State Taxation Acts Amendment Bill 2020
13 of 2020, 3
Terrorism (Community Protection) Amendment Bill 2021
12, 14
Transport Legislation Miscellaneous Amendments Bill 2021
5
Victorian Civil and Administrative Tribunal and Other Acts Amendment (Federal Jurisdiction and
Other Matters) Bill 2021
7, 9
Windfall Gains Tax and State Taxation and Other Acts Further Amendment Bill 2021
14

Section 17(b)
(i), (ii) and (iii) repeals, alters or varies the jurisdiction of the Supreme Court
Terrorism (Community Protection) Amendment Bill 2021
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Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
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Letter /
Minister’s
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Treasurer

17-03-20
04-02-21i

4 of 2020
2 of 2021

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02-06-20
09-02-21ii

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16-09-20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14-10-20
23-02-21

9 of 2020
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Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20
17-02-21

11 of 2020
3 of 2021

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13-12-20
03-02-21
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2 of 2021

State Taxation Acts Amendment
Bill 2020
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13-12-20
28-02-21
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Planning and Environment
Amendment Bill 2021
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16-02-21
01-03-21

2 of 2021
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Extension) Bill 2021
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16-02-21
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Non-Emergency Patient Transport
Amendment Bill 2021

Health

06-05-21
17.05.21

5 of 2021
6 of 2021

Transport Legislation
Miscellaneous Amendments
Bill 2021

Public Transport

06-05-21

5 of 2021

Bill Title

Minister/ Member

North East Link Act 2020

Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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Treasurer
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Amendment Bill 2021

Crime Prevention
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Water and Catchment Legislation
Amendment Bill 2021
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Amendment (Child Protection)
Bill 2021

Child Protection

13-10-21

13 of 2021

Mental Health Amendment
(Counsellors) Bill 2021

Georgie Crozier MP
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Sex Work Decriminalisation Bill
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Liquor Regulation
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Special Investigator Bill 2021
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Amendment Bill 2021
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