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Terms of Reference - Scrutiny of Bills
The func ons of the Scru ny of Acts and Regula ons Commi ee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to whether the
Bill directly or indirectly –
(i)
trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obliga ons dependent upon insuﬃciently defined administra ve powers;
(iii) makes rights, freedoms or obliga ons dependent upon non-reviewable administra ve decisions;
(iv) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on personal privacy
within the meaning of the InformaƟon Privacy Act 2000;
(v) unduly requires or authorises acts or prac ces that may have an adverse eﬀect on privacy of health
informa on within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legisla ve power;
(vii) insuﬃciently subjects the exercise of legisla ve power to parliamentary scru ny;
(viii) is incompa ble with the human rights set out in the Charter of Human Rights and Responsibili es;
(b)

to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)
as to whether the Bill directly or indirectly repeals, alters or varies sec on 85 of the ConsƟtuƟon Act 1975,
or raises an issue as to the jurisdic on of the Supreme Court;
(ii)
if a Bill repeals, alters or varies sec on 85 of the ConsƟtuƟon Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary sec on 85 of the ConsƟtuƟon Act 1975, but an issue is raised as to the
jurisdic on of the Supreme Court, as to the full implica ons of that issue;
Parliamentary CommiƩees Act 2003, sec on 17
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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (currently one penalty unit equals $140.84)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill

ii
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Court Services Victoria Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
30 October 2013
Legislative Assembly
Hon Robert Clark MLA
Attorney‐General

Purpose
The Bill is for a principal Act to establish Court Services Victoria as a statutory public sector body to
provide the administrative services and facilities for Victoria's courts and VCAT which are currently
delivered through the Department of Justice.
The governing body of Court Services Victoria will be the Courts Council which will be chaired by the
Chief Justice and will comprise the heads of each jurisdiction and up to two appointed non‐judicial
members.
Extract from the statement of compatibility:
The object of the Bill is to strengthen judicial independence by establishing a body to provide
the administrative services and facilities necessary for the operation of the Victorian courts,
VCAT and the Judicial College of Victoria independently of the direction of the executive
branch of government and accountable directly to the Parliament and through statutory
accountability regimes established by the Parliament.
Extract from the explanatory memorandum:
The primary function of Court Services Victoria will be to provide, or arrange for the provision
of, the administrative facilities and services necessary for the performance of the judicial and
administrative functions of the courts and VCAT. Whilst the courts themselves will remain as
separate and distinct entities and their governing councils, internal arrangements and rule‐
making responsibilities will remain unchanged, their executives will come together with the
Chief Executive Officer to manage Court Services Victoria as a whole.
… The Courts Council will direct the strategy and governance of Court Services Victoria, and
importantly this Bill enshrines a governance structure for the courts and VCAT that is
independent of the direction of executive government.

Charter report
The Court Services Victoria Bill 2013 is compatible with the rights set out in the Charter of Human
Rights and Responsibilities.
The Committee makes no further comment

1

Scrutiny of Acts and Regulations Committee

Disability Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
30 October 2013
Legislative Assembly
Hon Mary Wooldridge MLA
Minister for Disability Services and Reform

Purpose
The Bill amends the Disability Act 2006 to limit the jurisdiction of VCAT to review a decision of a
disability service provider to issue a notice of a proposed increase in a residential charge to cases
where the proposed increase exceeds the cost of living percentage increases to the disability support
pension (DSP) or the amount of Commonwealth Rent Assistance.
Extract from the second reading speech:
The Bill will provide that VCAT must dismiss an application for review of a notice of a
proposed increase in a residential charge to a disability services group home resident where
the proposed increase is in line with cost of living increases to the commonwealth disability
support pension. These cost of living increases have been common practice for disability
service providers since the commencement of the Disability Act 2006, and are implemented
in proportion to the residential charge.
Commonwealth Rent Assistance allowance is an amount paid or payable by the
Commonwealth to help cover the cost of rent. The Bill will also provide that VCAT must
dismiss an application for review of a notice of a proposed increase in a residential charge
related to the Commonwealth Rent Assistance allowance.
However, if any proposed increase would result in the residential charge being above the
prescribed amount and potentially excessive, VCAT will continue to have the power to review
the increase.
… This Bill makes explicit two situations where VCAT is limited when reviewing a fee increase:
where that increase is in line with cost of living increases to the disability support pension,
and where the increase is related to the Commonwealth Rent Assistance allowance.

Charter report
The Disability Amendment Bill 2013 is compatible with the rights set out in the Charter of Human
Rights and Responsibilities.
The Committee makes no further comment

2
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Education and Training
Universities) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

Reform

Amendment

(Dual

Sector

29 October 2013
31 October 2013
Legislative Assembly
Hon Martin Dixon MLA
Minister for Education

Purpose
The Bill amends the:


Education and Training Reform Act 2006 to remove references to universities with TAFE
divisions and to otherwise improve the operation of that Act



Borrowing and Investment Powers Act 1987 so that TAFE institutes may be given borrowing and
investment powers under that Act.

Extract from the statement of compatibility:
There are four universities that provide TAFE as well as higher education. These dual sector
universities are the Royal Melbourne Institute of Technology, Victoria University, the
Swinburne University of Technology and the University of Ballarat. On 1 January 2014, the
University of Ballarat will change its name to the Federation University of Australia.
Initially, the university Acts required these universities to have separate TAFE divisions. The
TAFE divisions operated along similar lines to TAFE institutes, with State funding and subject to
policy direction by the State. In 2009‐10, however, the university Acts were re‐enacted. The
new university Acts no longer require separate TAFE divisions. The universities have integrated
their TAFE and higher education operations and there are no longer separate divisions.

Content
Rights or freedoms – Retrospective commencement – Education Legislation Amendment
(Governance) Act 2012 (‘the Act’) – Statute law revision amendments
Clause 27(1) of the Bill will be taken to have commenced on 4 December 2012. The clause will make
a technical correction to section 108(2)(a) of the Act to remove the superfluous word ‘section’. The
amendment is deemed to have commenced from the day before that section commenced operation.
Clause 27(2) of the Bill will be taken to have commenced on 31 December 2012. The clause will
make a technical correction to sections 48 to 51 of the Act by referring to ‘the Schedule’ instead of
Schedule 1. The amendment is deemed to have commenced operation effective from the day before
those sections commenced operation.
The Committee notes the explanatory memorandum and considers that the retrospective
commencement of these minor statute law revision amendments are appropriate.

Charter report
The Education and Training Reform Amendment (Dual Sector Universities) Bill 2013 is compatible
with the rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment
3
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Gambling Regulation Amendment (Pre‐commitment) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
31 October 2013
Legislative Assembly
Hon Michael O’Brien MLA
Minister for Gaming Regulation

Purpose
The Bill amends the Gambling Regulation Act 2003 (‘the Act’) to provide for a pre‐commitment
scheme to be imposed in relation to gaming machines from 1 December 2015 at the direction of the
Minister for Liquor and Gaming Regulation.
The Victorian Commission for Gambling and Liquor Regulation will have regulatory oversight of the
pre‐commitment scheme. The Commission will have powers to make technical standards for both
the pre‐commitment system and the equipment that venues will require, and will be required to
approve the pre‐commitment system and any related equipment that is needed to be installed on
gaming machines.
Extract from the explanatory memorandum:
This Bill amends the implements the legislative framework to establish a state‐wide voluntary
pre‐commitment scheme. This scheme will enable players of gaming machines to set time
and net loss limits using a pre‐commitment system. Players will be able to apply those limits
at any gaming machine in the state.
The monitoring licensee will be responsible for providing, operating and maintaining a pre‐
commitment system from 1 December 2015 following a direction from the Minister. Venue
operators and the casino operator will be required to provide and maintain certain player
account equipment to facilitate the operation of the pre‐commitment system in their venues.

Content
Delegation of legislative power – Delayed commencement of more than one year – Whether
appropriate
Clause 2 of the Bill provides that commencement of the provisions may not come into operation until
1 December 2015.
The explanatory memorandum remarks that: 1 December 2015 is the date on which the Minister’s
direction would require the pre‐commitment system to be provided.
The Committee notes the explanatory memorandum and notes that the delayed commencement
may be appropriate.

Charter report
The Gambling Regulation Amendment (Pre‐commitment) Amendment Bill 2013 is compatible with
the rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

4
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Justice Legislation Amendment (Miscellaneous) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
30 October 2013
Legislative Assembly
Hon Robert Clark MLA
Attorney‐General

Purpose
The purposes of the Bill are to amend the:


Confiscation Act 1997 to clarify the operation of the provisions relating to the forfeiture of
property. [3 to 14]. The proposed amendments clarify that:
a) section 351 of the Act does not create a further opportunity to apply for an exclusion
order when property is to be automatically forfeited following a conviction for a serious
offence. Applications for exclusion must be made within the rules set out at section 20
of the act;
b) an application for an extension of time to make an exclusion order will not stop the
clock running on the forfeiture of property under the act ‐‐ this will only happen once
the court has granted the extension of time and the actual application for exclusion is on
foot;
c) an extension of time cannot be granted once the property has actually been forfeited to
the Minister; and
d) there can be no exclusion from forfeiture ordered once property has actually been
disposed of.

Extract from the second reading speech:
The amendments to the Confiscation Act 1997 are a response to two recent cases: Lemoussu
v. DPP (2012) VSCA 20; and Taha v. DPP (2011) VCC 1412. Both of these cases dealt with the
operation of the time lines within the Act that apply when a person wants to claim some or
all of the property that would otherwise be forfeited to the State.


Crimes Act 1958 to provide protection to staff of the Office of Public Prosecutions and
Corrections Victoria from criminal responsibility under section 68 or 702 when performing their
official duties and functions. The amendments extend the exemption to staff of the Office of
Public Prosecutions and their contractors who are required to deal with child pornography as a
necessary part of the office's prosecutorial function. This exemption will also extend to certain
Corrections Victoria employees who are required to possess, copy and transmit this material in
order to monitor certain offenders. [15, 16]



Criminal Procedure Act 2009 to provide that a notice of the discontinuance of a prosecution for
an indictable offence need not be signed personally by the Director of Public Prosecutions. [17]



Public Prosecutions Act 1994 in relation to the appointment of Crown Prosecutors and the
delegation of powers by the Director of Public Prosecutions. [18 to 23]

1

Section 35 of the Confiscation Act 1997 provides for the automatic confiscation of property following conviction for
certain serious offences provided in Schedule 2 of that Act.
Sections 68 and 70 of the Crimes Act 1958 relate to the production and possession of child pornography

2
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Family Violence Protection Act 2008 and the Personal Safety Intervention Orders Act 2010 to
extend the application of enforcement powers relating to firearms and weapons to interstate
intervention orders, notices and applications. [24 to 38]
Extract from the second reading speech:
The Family Violence Protection Act 2008 (FVP Act) and the Personal Safety Intervention
Orders Act 2010 (PSIO Act) enable police officers, in certain circumstances, to direct the
surrender of firearms, firearms authorities, ammunition and weapons and to enter certain
premises without warrant, and others with a warrant, to search for and seize these items.
The Bill amends the FVP Act and PSIO Act to extend these direction, entry, search and seizure
powers so that they apply where a police officer intends to serve or has served on a person in
Victoria an interstate protection notice, an interstate order, or an application for such an
order.



Racing Act 1958 to expand the application of the Rules of Racing Victoria to remove any doubt
that the Rules are enforceable against non‐licensed persons under certain circumstances and to
establish that the Rules are required to afford procedural fairness and natural justice to persons
appearing before Racing Victoria’s Disciplinary Board. Provide further powers to the Racing
Integrity Commissioner concerning the conduct of inquiries or investigations and the ability to
compel certain persons to appear before the Commissioner and produce documents or
things. [39 to 42]



Road Safety Camera Commissioner Act 2011 to remove speed detectors from the definition of
road safety camera system and to provide for the delegation by the Commissioner of his or her
powers under that Act.
Note: Speed detectors are exclusively within the jurisdiction of Victoria Police.



Sentencing Act 1991 to further provide for transitional arrangements for old community‐based
orders (fines) under that Act and make other statute law revision amendments. [45 to 50]



Sentencing Amendment (Abolition of Suspended Sentences and Other Matters) Act 2013 to make
minor amendments and make other statute law revision amendments. [45 to 50]



Sex Work Act 1994 to remove the reporting requirements relating to the banning notice scheme
under Part 2A of that Act (section 21L) and repeal the sunset of that Part currently set for
1 January 2014 (section 21M). [51]



Summary Offences Act 1966 to remove the automatic expiration of a declared area notice
(section 18(6)). The provisions in section 18 provide for offences and allow banning orders to be
made relating to areas3 where offensive behaviour by a person in a motor vehicle is
prohibited. [52]

Charter report
The Justice Legislation Amendment (Miscellaneous) Amendment Bill 2013 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

3

6

Section 18(4) of the Act allows for the Minister to declare one or more areas where certain prohibited conduct may
be prevalent. The effect of the declaration is that within those areas a member of the police force may issue a
banning notice under Part 2A of the Sex Work Act 1994.
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Mineral Resources (Sustainable Development) Amendment Bill
2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
30 October 2013
Legislative Assembly
Hon Nicholas Kotsiras MLA
Minister for Energy and Resources

Purpose
The Bill amends the Mineral Resources (Sustainable Development) Act 1990 (‘the Act’) to:


insert a new definition of low impact exploration



amend various licence provisions to provide consistent processes for different licences under
the Act



amend provisions relating to work plans to further manage risk and the achievement of socially,
environmentally and economically sound outcomes,



make other minor and miscellaneous amendments.

Content
Delegation of legislative power – Delayed commencement of more than one year – Whether
appropriate
The Bill provides that the commencement of sections 4(3), 7, 16 or 27 may not come into operation
until 31 December 2016.
The explanatory memorandum remarks that: these sections require substantial regulation
amendments to ensure operational consistency before commencement.
The Committee also notes the explanatory memorandum in respect to clause 4(3), 7, 16 and 27
and considers that the delayed commencement may be desirable or necessary.

Charter report
The Mineral Resources (Sustainable Development) Amendment Bill 2013 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

7
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Parks and Crown Land Legislation Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
31 October 2013
Legislative Assembly
Hon Ryan Smith MLA
Minister for Environment and Climate Change

Purpose
The Bill provides for the revocation of several permanent Crown land reservations and Crown grants
and makes other minor miscellaneous amendments to various Acts.
The reservations to be revoked are at: Ballarat West; Bendigo; Werribee; Psyche Bend; Mysia;
Yarrawalla; and Ninyeunook.4 [3 to 13 and the Schedule]
The Bill amends the:


Crown Land (Reserves) Act 1978 amends a departmental reference and streamlines the
regulation making powers in that Act [14 and 15]



National Parks Act 1975 amends departmental references and alters the boundaries of several
parks and amend certain offence provisions [16 to 30]



Carlton (Recreation Ground) Land Act 1966 to alter the boundary of the land subject to the Act
to increase the land that can be leased [31 to 35]



Land (Miscellaneous Matters) Act 1988 relating to land forming part of the State Research Farm
at Werribee [36 to 38]



Land (Reservations and other Matters) Act 1997 relating to land forming part of the State
Research Farm at Werribee [39 to 41]



Shrine of Remembrance Act 1978 to provide for the Minister to appoint a trustee as deputy
chairperson [42 and 43]



Water Industry Act 1994 in relation to the power to make and levy metropolitan water
rates [44]

Content
Delegation of legislative power – Commencement by proclamation – Whether appropriate
The commencement provision provides that clauses 25, 27 and 28 come into operation on a day or
days to be proclaimed. [2]
The explanatory memorandum provides:
These clauses consolidate and correct the boundaries of three parks in East Gippsland prior
to the granting of Aboriginal Title to the Gunaikurnai Land and Waters Aboriginal Corporation
under the Traditional Owner Settlement Act 2010.
Before Aboriginal Title is granted, amendments to the Gunaikurnai Recognition and
Settlement Agreement and related agreements are required to update the descriptions of
the three parks in the agreements. Because the amendments necessarily require the
agreement of various parties, it is appropriate that there is no default commencement date
4

8

Sections 3(6), 6, 7(5) and 10(3) have the effect of preserving any pre‐existing specified licenses or leases despite the
respective revocations.
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for clauses 25, 27 and 28. Their commencement will be coordinated with the amendments
to the various agreements.
Having noted the explanatory memorandum the Committee considers the commencement by
proclamation of these provisions are appropriate.

Charter report
The Parks and Crown Land Legislation Amendment Bill 2013 is compatible with the rights set out in
the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

9
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Public Administration Amendment (Public Sector Improvement) Bill
2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
30 October 2013
Legislative Assembly
Hon Denis Napthine MLA
Premier

Purpose
The Bill amends the Public Administration Act 2004 (‘the Act’) to provide for the establishment of the
Victorian Public Sector Commission (the VPSC) to replace the State Services Authority and to make
other amendments to improve public sector administration and governance. [10]
The VPSC – Key points from the second reading speech:
The Bill also provides for the VPSC to undertake 'inquiries' on any matter relating to a public
sector body at the direction of the Premier.
…The VPSC will be responsible for issuing binding codes of conduct based on public sector
values and establishing standards concerning the application of the public sector
employment principles. The VPSC also has a role in monitoring compliance with the values
and principles within public sector bodies and reviewing employment‐related decisions.
…
The VPSC will be constituted by a single Commissioner who will play an important leadership
role in influencing its strategic direction and reputation.
… The VPSC and the Commissioner will be supported by an advisory board, consisting of the
Secretary of the Department of Premier and Cabinet (DPC) and up to seven other members
with experience and knowledge of the public sector, business, service delivery and regional
matters.
… The Bill will confirm departments' responsibilities in relation to public entities within their
Ministers' portfolios.
…The Bill clarifies that a subsidiary of a public entity is a public entity for the purposes of the
Public Administration Act 2004 thereby clarifying their obligations and the coverage of the
Act.
Declared authorities
The Bill removes the requirement that the Premier approve remuneration for certain
positions which are declared authorities under the Public Administration Act 2004.
… The Bill also provides that the secretary, DPC, may from time to time issue guidelines
which pertain to the operations of a public service body or public entity to ensure that
consistent standards of administration are maintained across the public sector.
… In line with modern governance expectations, the Bill includes a new requirement that
boards collectively consider their own performance.
Other provisions
The Bill –


10

clarifies that a subsidiary of a public entity is a public entity for the purposes of the Act thereby
clarifying their obligations and the coverage of the Act. [19]
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confirms departments' responsibilities in relation to public entities within their Ministers'
portfolios and require public entities to provide information to enable department heads to
support their Ministers in relation to the performance of portfolio entities. [20]



removes the requirement that the Premier approve remuneration for certain positions which
are declared authorities under the Act. [21]



provides that the Secretary of the Department of Premier and Cabinet issue guidelines which
pertain to the operations of a public service body or public entity. [22]



includes a new requirement that boards collectively consider their own performance. [23]

Charter report
The Public Administration Amendment (Public Sector Improvement) Bill 2013 is compatible with the
rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

11
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Sustainable Forests (Timber) and Wildlife Amendment Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

29 October 2013
31 October 2013
Legislative Assembly
Hon Peter Walsh MLA
Minister for Agriculture and Food Security

Purpose
The Bill amends the Sustainable Forests (Timber) Act 2004 (‘the Act’) to:


provide a power for the Minister to declare, by order published in the Government Gazette,
certain areas to be ‘timber harvesting safety zones’ for the purposes of the Act (new sections
77A to 77K). [6]



create offences relating to timber harvesting safety zones to: [6]



o

enter or remain in a timber harvesting safety zone if a person is not authorised person

o

remove or destroy a barrier or fence that has been erected to prohibit or restrict access to
a timber harvesting safety zone

o

allow a dog to enter a timber harvesting safety zone

o

hinder, interfere or obstructing timber harvesting operations

o

possess a prohibited thing (other than authorised persons)5

o

intentionally use a prohibited thing to hinder, obstruct or interfere with timber harvesting
operations

o

remove or destroy a notice

empower an authorised officers to direct a person. [6]
o

who is in apparent control of a dog in a timber harvesting safety zone, to remove the dog
from the zone

o

operating a vehicle in a safety zone to stop or manoeuvre the vehicle in a specified manner



introduce a new enforcement option of ‘enforceable undertakings’ in the form of binding
agreements between an offender and the Department of Environment and Primary Industries to
restore harm caused to the environment and the community under section 45 of the Act
(offence to undertake unauthorised timber harvesting operations). [7]



amend provisions in the Act relating to return and forfeiture to apply where an item considered
to be a ‘prohibited thing’ has been seized. [9 and 12]



expand the powers of Department of Environment and Primary Industries' authorised officers to
seize items. [8 to 10]



extend the time for bringing proceedings against an alleged offender from the current 12
months to two years. [13]



provide for exclusion orders which empower a court to make an order excluding an offender
from a timber harvesting safety zone or an area of state forest for a period not longer than
12 months. [14]

5

A prohibited thing is defined in the Bill as: a bolt cutter; cement or mortar mix; a constructed metal or timber frame; a
linked, or a heavy steel chain; and a shackle or joining clip.

12
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insert a new Schedule 2 listing authorised persons for the purposes of timber harvesting safety
zones. [16]

The Bill amends the Wildlife Act 1975 to:


increase the penalty for three offences6 that are intended to maintain order and physically
separate anti‐duck hunting protestors and hunters in wetlands. The penalty increases from the
current 10 and 20 penalty units to 60 penalty units. [20 to 22]



introduce banning notices orders to be made in relation to designated hunting areas. An
authorised officer or member of the police force may issue a person a notice banning him or her
from the designated area or part of the designated area for the remainder of the duck season. It
will be an offence to contravene a banning notice. [23]



introduce the ability for the courts to make an exclusion order prohibiting persons from entering
the designated area or parts of a designated area for a period of up to 12 months. Within this
period, exclusion from the designated area may only apply during any duck hunting season,
including up to 24 hours prior to the commencement of these periods. It will be an offence to
contravene an exclusion order. [23]

The Bill makes consequential amendments to the Safety on Public Land Act 2004.

Charter report
The Sustainable Forests (Timber) and Wildlife Amendment Bill 2013 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment

6

Offence for persons to enter or remain in specified areas, approach a person hunting and hindering or obstructing
hunting.
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Transport (Compliance and Miscellaneous) Amendment (On‐the‐
Spot Penalty Fares) Bill 2013
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

30 October 2013
31 October 2013
Legislative Assembly
Hon Terry Mulder MLA
Minister for Public Transport

Purpose
The Bill amends the Transport (Compliance and Miscellaneous) Act 1983 to establish an on‐the‐spot
penalty fares scheme for adult fare evasion, as an alternative mechanism for enforcing certain public
transport offences. (refer to Charter report).
Extract from the second reading speech:
Passengers found without a valid ticket can choose to deal with their fare evasion activity
through an immediate cash, credit card or EFTPOS payment, rather than through the back‐of‐
house infringements system used currently in public transport.
Note: The on‐the‐spot penalty is to be set initially at $75. The current adult infringement
penalty is $212. The maximum court fine is currently $722. Penalty fares will not apply
to children.

Charter report
Rights in criminal proceedings – On‐the‐spot penalty fare – Whether criminal penalty
Summary: The effect of clause 7 is to permit authorised employees of public transport and bus
companies to offer immunity from criminal prosecution to certain criminal suspects if they pay the
amount prescribed for an on‐the‐spot penalty fare within a reasonable period of time. The
Committee will write to the Minister seeking further information as to whether or not an on‐the‐spot
penalty fare is a criminal penalty for the purposes of the Charter.
The Committee notes that clause 7, inserting a new section 212AA, provides that an authorised
employee of a public transport or bus company ‘who believes on reasonable grounds that a person
has committed an on‐the‐spot penalty fare offence may offer the person the opportunity to pay an
on‐the‐spot penalty fare’. If the person pays the prescribed amount (or arranges for someone else to
pay), then:
•

the employee must give the person an on‐the‐spot penalty ticket that ‘entitles the person…
to use a public transport service’; and

•

the person ‘cannot be prosecuted or served with an infringement notice for’ any on‐the‐
spot ticket offence to which the fare relates or in respect of the same use of public
transport services.

•

the amount must be paid into the Consolidated Fund after the deduction of ‘reasonable
costs in administering the on‐the‐spot penalty fares scheme’.7

‘[I]f the fare is not paid within a reasonable period of time’, then the employee ‘may withdraw the
offer’.

7

14

New section 220DD, inserted by clause 8.
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The Committee observes that the effect of clause 7 is to permit authorised employees of public
transport and bus companies to offer immunity from criminal prosecution to certain criminal
suspects if they pay the amount prescribed for an on‐the‐spot penalty fare within a reasonable
period of time.
The Second Reading Speech remarks:
The on‐the‐spot penalty fares scheme is similar to overseas public transport penalty fares
schemes which give people caught fare evading the opportunity to pay a penalty
immediately on the spot.
…
At $75 initially, the on‐the‐spot penalty fare will be substantially lower than the current adult
infringement penalty of $212. However, while the amount is low enough to encourage many
fare evaders to dispense with the matter by paying immediately, it is still a substantial
amount of money and a significant deterrent to those consider travelling on public transport
without paying first and getting the right ticket. Penalty fares will not be offered to minors.
An on‐the‐spot penalty fare is not a criminal matter and therefore does not involve the
criminal justice system. In essence, this is a new compliance method as the fare is a hybrid. It
is part fare for a fare evader’s use of public transport and part civil penalty.
However, the Committee observes that on‐the‐spot penalty fares:
•

are issuable to the entire general public rather than a particular sector;

•

are issued by people who have statutory authority to enforce the criminal law,8

•

can only be issued after a determination has been made that there are reasonable grounds
to believe that a criminal offence has been committed;

•

are issued to and payable by (or at the arrangement of) a person who is reasonably
believed to have committed a criminal offence;

•

if paid, bar the enforcement of the criminal law against that person for that and other
offences;

•

are payable (after the deduction of administration costs) into the Consolidated Fund.

•

are proposed to be set at an amount – about one third of an infringement penalty for a
ticketing offence and many times more than a regular metropolitan fare9 – that is intended
to operate as a ‘significant deterrent’ to criminal behaviour.

The Committee therefore notes that, although Victorian law classifies an on‐the‐spot penalty fare as
a civil penalty, it may nevertheless be regarded as a criminal penalty under the Charter.
The Statement of Compatibility does not address whether or not clause 7 is a criminal penalty under
the Charter.10
8

9

10

Section 221AB provides that authorised officers are authorised to act for the purposes of Part 7 of the Transport
(Compliance and Miscellaneous) Act 1983, which is titled ‘Prosecutions, Enforcement, Penalties and Other Matters’.
The powers that Part currently gives to such officers are to issue ticket infringement notices (s. 212(1B)(c)), to
demand the identity of a person believed to have committed an offence under Part 7 or the regulations (s. 218B),
arrest or remove a person believed to have committed an offence under the Act, the regulations or a graffiti offence
(ss. 219‐220), to take other action to obviate any danger, annoyance or hindrance arising from an offence (s. 218D(4))
and to issue evidentiary certificates that are admissible as evidence in proceedings for a ticketing offence (230AC).
The proposed $75 amount is currently over 21 times a 2‐hour zone 1 full fare, 30 times a 2‐hour zone 2 full fare and
12 times a 2‐hour zone 1 & 2 full fare, and respectively 42, 60 and 24 times equivalent concession fares: see
<http://ptv.vic.gov.au/tickets/metropolitan‐myki‐fares/>.
The Statement of Compatibility remarks that ‘the only charter act right relevant to the bill’ is Charter s. 8’s right to
equality before the law. The Statement remarks that that rights may be engaged by a proposed direction under new
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The Committee notes that, if a person is not offered an opportunity to pay an on‐the‐spot penalty
fare or does not pay the fare, then the sole consequence is that the person may be issued an
infringement notice or otherwise prosecuted for a ticketing offence. Accordingly, clause 7 does not
engage the Charter’s rights in criminal proceedings of people who are not offered or who do not pay
an on‐the‐spot penalty fare.
However, the Committee observes that, if an on‐the‐spot penalty fare is a criminal penalty for the
purposes of the Charter, then clause 7 may engage the Charter rights of people who pay the fare:
•

‘to have adequate time… to prepare his or her defence and to communicate with a lawyer
or advisor chosen by him or her’.11 The Committee notes that this right may be engaged by
the authorised officer’s power to withdraw the offer if payment is not made in a
‘reasonable period of time’.12

•

‘to have any conviction and any sentence imposed in respect of it reviewed by a higher
court in accordance with the law’.13 The Committee notes that there is no provision in the
Bill for a person who paid a fare to recover the payment on the basis he or she did not
commit the on‐the‐spot penalty fare offence.14

The Committee observes that penalty fare schemes for public transport in the United Kingdom allow
people issued with penalty fares twenty‐one days both to pay and appeal those fares.15
As the Committee noted in its previous Alert Digest, a recent practice note of the federal
Parliamentary Joint Committee on Human Rights usefully addresses the meaning of a ‘criminal
penalty’ under the international treaty on which the Charter’s rights are based.16 Relevant extracts
from that practice note were set out in Appendix No. 5 of that Alert Digest.
The Committee will write to the Minister seeking further information as to whether or not an on‐
the‐spot penalty fare is a criminal penalty for the purposes of the Charter and, if so, whether or not
clause 7 is compatible with the Charter rights of criminal defendants to adequate time to prepare
their defence and communicate with a lawyer and to have any conviction and sentence reviewed
in accordance with the law.
The Committee makes no further comment

11
12

13
14

15

16

16

section 220DC (inserted by clause 8) imposing a condition on authorised officers that they may only offer an on‐the‐
spot penalty fare to a person aged 18 or over.
Charter s. 25(2)(b). See also Charter s. 24(1)’s right to have a criminal charge determined after a fair hearing.
In Deweer v Belgium [1980] ECHR 1, [54], the European Court of Human Rights has held that, where a person under
investigation for a criminal offence was given 48 hours to pay a fine to stop the prosecution or be subjected to a much
more costly process (in that case, closure of his business), his ‘waiver of a fair trial attended by all the guarantees
which are required in the matter by the [European] Convention [on the Protection of Human Rights and Fundamental
Freedoms] was tainted by constraint’.
Charter s. 25(4).
The Committee notes that it may be possible to pursue a civil action in respect of an authorised officer’s decision to
offer an on‐the‐spot penalty fare if the officer did not ‘believe on reasonable grounds’ that an offence was
committed. However, such proceedings may not provide any remedy for a person who an authorised officer
reasonably, but wrongly, believed had committed an on‐the‐spot penalty fare offence (e.g. because of a fault in a
myki card reader or myki card, or because the officer was unaware of or did not accept evidence that would establish
a defence under ss. 12 or 13 of the Transport (Ticketing) Regulations 2006.)
Penalty Fares Rules 2002, paras. 8.3 and 9, available at <https://www.ircas.co.uk/docs/SRA%20‐
%20Penalty%20Fare%20Rules%202002.pdf>.
Parliamentary Joint Committee on Human Rights, Practice Note No 2 (interim), 19 June 2013, available at
<http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Practice_Notes/practicenote2/in
dex>.

Ministerial Correspondence
Courts and Other Justice Legislation Amendment Bill 2013
The Bill was introduced into the Legislative Assembly on 15 October 2013 by the Hon. Robert Clark
MLA. The Committee considered the Bill on 28 October 2013 and made the following comments in
Alert Digest No. 14 of 2013 tabled in the Parliament on 29 October 2013.

Committee Comment
Charter report
Court Security Act – Movement – Privacy – Footpaths, laneways and car parks beside court
premises – Identification, search, surrender and removal powers
Summary: The Committee refers to Parliament for its consideration the question of whether
or not clause 3, by permitting court and tribunal officers to require anyone who walks along
footpaths, drives down laneways or uses car parks beside court buildings to identify
themselves, submit to a search, surrender some items or (for security or management
reasons) be removed is compatible with the Charter’s rights to freedom of movement and
against unlawful or arbitrary interferences with privacy
The Committee notes that clause 3, amending existing s. 2 of the Court Security Act 1980,
provides that the definition of ‘court premises’ in that Act includes ‘adjacent car parks,
adjacent footpaths and laneways between or abutting court premises’.17
The Committee observes that the effect of clause 3 is that authorised officers appointed by a
court or tribunal may, subject to any court rules, require anyone who walks along footpaths,
drive down laneways or use car parks beside court or tribunal buildings to:
•

provide the person’s name and address, his or her reason for being at the footpath,
laneway or car park, and evidence of his or her identity;18

•

submit to a frisk search or scanning search of the person or the person’s possessions;19

•

surrender anything the officer believes on reasonable grounds to be an item that is likely
to affect adversely the security, good order or management of the court premises.20

Failure to comply with the identification, search and surrender powers is an offence
punishable by fine.21 The authorised officer may also remove anyone who fails to comply or
who the officer believes on reasonable grounds is likely to affect adversely the security, good
order or management of the court premises.22
The Statement of Compatibility remarks:
Any interference with privacy under the Court Security Act 1980 will be pursuant to
powers conferred by that act, and serve the legitimate and necessary purpose of
ensuring that court premises remain safe areas for the public and that courts can
17

18
19
20
21
22

Some or all of these areas may fall within the existing definition of court premises, which extends to the ‘immediate
environments’ of court premises: Court Security Act 1980, s. 2.
Court Security Act 1980, s. 3(1).
Court Security Act 1980, s. 3(3)(a), (b).
Court Security Act 1980, s. 3(3)(c).
Court Security Act 1980, s. 3(2), (10).
Court Security Act 1980, s. 3(5), (9).
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perform their functions free from harm. As such, the amendments to the Court Security
Act 1980 do not amount to an unlawful or arbitrary interference with privacy.
The Committee observes that the identification and search powers in the Court Security Act
1980 do not provide any express limits on when or why they may be exercised.
The Committee notes that equivalent laws elsewhere in Australia specify only court car
parks, forecourts, driveways, courtyards, entrances or ‘areas within the external precincts of
the building’ as outdoor areas included in the definition of court precincts.23 In some
instances, equivalent Australian laws:
•

limit identification powers to people who act or will act in specified ways, e.g. where the
officer reasonably believes that the person is harassing others, potentially violent or
dangerous, ‘significantly disrupting proceedings’ or committing offences.24

•

limit search powers to screening searches, specified clothing and personal items and/or
on specified circumstances.25

•

limit surrender powers to items that could be used in a dangerous or threatening way.26

•

limit removal powers people who act or will act in specified ways, e.g. where the officer
reasonable believes that the person is harassing others, potentially violent or dangerous,
‘significantly disrupting proceedings’ or committing offences.27

•

limit criminal offence provisions so that they don’t apply to people who elect to leave
rather than comply with an identification, search or surrender request.28

The Committee refers to Parliament for its consideration the question of whether or not
clause 3, by permitting court and tribunal officers to require anyone who walks along
footpaths, drives down laneways or uses car parks beside court buildings to identify
themselves, submit to a search, surrender some items or (for security or management
reasons) be removed is compatible with the Charter’s rights to freedom of movement and
against unlawful or arbitrary interferences with privacy.29
Births, Deaths and Marriages Registration Act 1996 – Marital status discrimination –
Twelve‐month residency requirement for changes of name – Waiver for legally married
people and their children
23

24

25

26

27

28

29
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Court Security Act 2013 (Cth), s. 5 (‘court premises’, note (d)); Court Procedures Act 2004 (ACT), s. 40 (‘court
premises’, para (a)); Court Security Act 2005 (NSW), s. 4(1)( ‘court premises’, para (a)); Court Security Act 1998 (NT),
s. 4 (‘court premises’, para (a)); State Buildings Protective Security Act 1983 (Qld), s. 3 (‘precincts’), also specifying (in
the absence of defining regulations) that ‘premises’ extend ‘up to the alignment of any public vehicular or pedestrian
way adjacent to the building but including any wall or fence along the alignment’; Court Security and Custodial
Services Act 1999 (WA), s. 3 (‘court premises’, para (d)). The remaining statutes do not define ‘premises’ or ‘precincts’:
Sheriff’s Act 1978 (SA), s. 4; Admission to Courts Act 1916 (Tas), s. 1A.
Court Security Act 2013 (Cth), s. 15(1); Court Procedures Act 2004 (ACT), s. 44(1); Court Security Act 2005 (NSW), s.
13(1); Court Security and Custodial Services Act 1999 (WA), Schedule 1, cl. 2(1).
Court Procedures Act 2004 (ACT), s. 45; Court Security Act 2005 (NSW), s. 10(1)(a),(b); Court Security Act 1998 (NT), s.
8(2); State Buildings Protective Security Act 1983 (Qld), ss. 21‐21C.
Court Security Act 2013 (Cth), s. 16 (see s. 5, ‘dangerous item’); Court Procedures Act 2004 (ACT), ss. 46, 47; Court
Security Act 1998 (NT), ss. 10, 12; State Buildings Protective Security Act 1983 (Qld), s. 21A(2)(g)(ii) (see s. 3,
‘proscribed matter’); Admission to Court (Supreme Court) Regulations 2006 (Tas), reg. 7 (see reg. 3, ‘prohibited
thing’).
Court Security Act 2013 (Cth), s. 21; Court Procedures Act 2004 (ACT), s. 48(1); Court Security Act 2005 (NSW), s. 14(1);
Court Security Act 1998 (NT), s. 13(1); State Buildings Protective Security Act 1983 (Qld), s. 21D; Sheriff’s Act 1978 (SA),
s. 9(e)(b)(i); Court Security and Custodial Services Act 1999 (WA), Schedule 1, cl. 3(2).
Court Security Act 2013 (Cth), s. 15(2)(b)(ii); Court Procedures Act 2004 (ACT), s. 45(3); State Buildings Protective
Security Act 1983 (Qld), ss. 21D, 21G; Sheriff’s Act 1978 (SA), ss. 9E(h)(ii), 9F(5).
Charter s. 12 provides that ‘everyone lawfully within Victoria has the right to move freely within Victoria’. Charter s.
13(a) provides that ‘[a] person has the right… not to have his or her privacy… unlawfully or arbitrarily interfered with’.
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Summary: The Committee will write to the Attorney‐General seeking further information as
to the compatibility of clauses 12 and 13’s provision for the Registrar to waive a residency
requirement for change of name if the applicant or applicants have ‘legally married’ with the
Charter’s rights against discrimination on the basis of marital status.
The Committee notes that clauses 12 and 13, amending existing ss. 25 and 26 of the Births,
Deaths and Marriages Registration Act 1996, allow change of name applications to be made
by or on behalf of people whose births are not registered in Australia only if they have been
‘ordinarily resident in Victoria for at least 12 months’. However, the Registrar may waive this
requirement either to protect the applicant or a child or:
•

for a change of an adult’s name, if ‘the applicant has legally married and wishes to
change to the applicant’s married name’30

•

for a change of a child’s name, if ‘the applicants have legally married and wish the child
to change to the married name of both applicants’.31

The Statement of Compatibility remarks:
The amendments are designed to prevent fraud and the abuse of change of name
processes. As such, the amendments do not amount to an unlawful or arbitrary
interference with privacy.
However, the Committee observes that the provision for a non‐protective waiver of the
residency requirement only for an applicant or applicants who have ‘legally married’ may
engage the Charter’s equality rights with respect to discrimination on the basis of ‘marital
status’.32 The Statement of Compatibility does not discuss the waiver requirement or the
Charter’s equality rights.
The Committee notes that in NSW, where a three‐year residency requirement applies, the
Registrar has an additional power to waive the residency requirement if ‘the Registrar is
satisfied that the reason for the proposed change of name warrants the registration of the
change of name’.33 The Committee also notes that federal law provides for a waiver for the
fee for a replacement passport by a person whose name has changed because:34
(A) the person has married or divorced;
(B) the person has entered or ceased to be in a registered relationship;
(C) the person has entered or ceased to be in a de facto relationship;
(D) the person’s spouse, partner in a registered relationship or partner in a de facto
relationship has died;
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clauses 12 and 13’s provision for the Registrar to waive a residency
requirement for change of name if the applicant or applicants have ‘legally married’ with

30
31
32

33
34

Clause 12, providing for a new section 25(1A)(b) of the Births, Deaths and Marriages Registration Act 1996.
Clause 13, providing for a new section 26(1A)(b) of the Births, Deaths and Marriages Registration Act 1996.
Charter s. 8(2) provides: ‘Every person has the right to enjoy his or her human rights without discrimination’. Charter
s. 3 defines ‘discrimination’ to mean ‘discrimination (within the meaning of the Equal Opportunity Act 2010) on the
basis of an attribute set out in section 6 of that Act’. Sections 6(h) and (q) of that Act list ‘marital status’ and ‘personal
association (whether as a relative or otherwise) with a person who is identified by reference to any of the above
attributes’ as attributes.
Births, Deaths and Marriages Registration Act 1995 (NSW), s. 29C(2).
Australian Passports Determination 2005 (Cth), s. 8.2(b)(i). The Explanatory Statement for the Australian Passports
Amendment Determination 2013 (No. 1), which substituted this provision for one one limited to change of name
following marriage, divorce or the death of a spouse, remarked: ‘The inclusion of registered relationships and de facto
relationships in this provision is in line with Commonwealth legislation designed to prevent discrimination against
same‐sex couples and their children.’
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the Charter’s rights against discrimination on the basis of marital status. Pending the
Attorney‐General’s response, the Committee draws attention to clauses 12 and 13.
The Committee makes no further comment

Minister’s response
In Alert Digest No. 14 of 2013 the Scrutiny of Acts and Regulations Committee raised
concerns in relation to whether the amendments proposed by the Courts and Other Justice
Legislation Amendment Bill 2013 potentially interfered with rights set out in the Charter of
Human Rights and Responsibilities Act 2006 (Charter Act). This letter responds to those
concerns.
Clause 3 – Interference with rights to privacy and freedom of movement
The Committee referred to Parliament the question of whether or not clause 3, which
amends the definition of “court premises” in the Court Security Act 1980 (CS Act), is
compatible with the rights to freedom of movement and against unlawful or arbitrary
interferences with privacy as set out in the Charter Act. Clause 3 does not present an
unlawful or arbitrary interference with privacy or a restriction on freedom of movement
which is not justifiable under section 7(2) of the Charter Act.
The amendment does not alter any of the powers of court security officers, which will remain
as they currently are in the CS Act. Clause 3 only amends the definition of “court premises”,
which is currently unclear as to its extent.
The current definition is “the premises occupied in connexion with the operations of the court
and the precincts and immediate environs of those premises”.
The amended definition of “court premises” has two limbs.
The first limb will clarify that adjacent car parks, adjacent footpaths, laneways between or
abutting court premises, the exit and entry points of court buildings and steps to court
buildings are included within the definition of court premises. These areas are likely to be
included within the existing definition. The amendment is intended to provide greater
precision and clarity; it is not intended to significantly expand the reach of the definition. To
the extent the amended definition does not expand the existing definition, there is no impact
on Charter Act rights.
To the extent that the first limb of the new definition does expand the definition of court
premises, the expansion is limited and justifiable under section 7(2) of the Charter Act given
the limited nature and extent of the expansion. As mentioned above, the amendments do
not change any of the powers of court security officers. The powers are conferred for the
purpose of ensuring the secure and orderly operation of courts and other tribunals and the
safety of persons in court premises and their immediate environs. The amendments clarify
that court security officers have power to act when court staff, court users or judicial officers
are accosted outside but in the immediate environs of court buildings. There is no indication,
and it has not been suggested, that the powers conferred by the CS Act have been used
improperly by court security officers. The amendment will ensure that court security officers
can act to remove threats to safety which arise in the vicinity of court buildings.
Any restriction on freedom of movement will be very slight. If a person refuses to submit to
questioning or a search the powers of court security officers are limited to preventing entry
to or removing the person from court premises. Similarly, any interference with privacy will
serve a legitimate and necessary purpose and will not be unlawful or arbitrary.
The second limb of the definition, which was not raised as a concern by the Committee, does
expand the definition of court premises beyond “premises” to include any other place,
20
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limited to where a court is, for the time being, constituted and performing the functions or
exercising the powers of that court, for example a crime scene or hospital ward. The same
justifications for any limits on Charter Act rights apply when courts convene in such other
places.
Clauses 12 and 13 – Discrimination on the basis of marital status
The amendment does not discriminate on the basis of marital status because a right to an
automatic change of name following legal marriage already exists in Australia. Rather, the
amendment aims to protect a certain subset of Australian residents from being
disadvantaged based on the location of their legal marriage. The amendment addresses an
anomaly between the status of documentation between Australian and overseas legal
marriages.
It must be noted that the subclauses in question will only relate to a small subset of people.
Clauses 12 and 13 of the Bill will create a discretion to waive a 12 month residency
requirement that only applies to people who were born outside Australia and do not have
their birth registered in Australia. Any person with a birth registered in an Australian
jurisdiction will not be subject to a residency requirement upon an application to change
their name.
The position at common law in Australia is that a person may choose whether or not to adopt
their legally married name. No formal process, in addition to an Australian Births, Deaths and
Marriages (BDM) issued marriage certificate, is required for persons who change their name
following marriage. Upon separation or divorce a person may legally, without formal process,
resume their pre‐marriage name. Government agencies, such as the Passports Office, will
accept the BDM certificate as evidence of a change‐of‐name.
In contrast, an Australian who marries overseas and wishes to change their name on
documents such as a passport is required to apply to BDM for a formal change of name and
associated certificate, to establish the name/s linked to their legal identity post‐marriage for
the issuing agency. The formal BDM change of name replaces the pre‐married name that is
linked to a person’s legal identity with their post‐married name. Upon separation or divorce,
a person must apply for another formal change of name if they wish to resume their pre‐
married name. Government agencies, such as the Passports Office, will not accept the
overseas marriage certificate as evidence of a change‐of‐name.
Subject to limited exceptions, an overseas marriage is valid in Australia if it was a legal
marriage in the country in which it occurred and if it would have been a legal marriage had it
occurred in Australia. Therefore, without the amendment, a small subset of people would be
required to wait 12 months before being able to change their name solely because their legal
marriage did not occur in Australia. If those same people had been married in Australia then
the issuing of a marriage certificate by a BDM is all that is required to change their name
automatically under the common law. Thus the amendment acts to prevent discrimination
against Australian residents who were born overseas, whose birth is not registered in Victoria
and who married overseas.
It should also be noted that the power to waive the 12 month residency requirement is a
discretion of the Registrar. The Registrar still has power to investigate the legitimacy of any
documents provided and may deny waiving the requirement if, for example, fraud is
suspected.
ROBERT CLARK MP
Attorney‐General
Received 11 November 2013
The Committee thanks the Attorney‐General for this response.
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Victoria Police Bill 2013
The Bill was introduced into the Legislative Assembly on 15 October 2013 by the Hon. Kim Wells
MLA. The Committee considered the Bill on 28 October 2013 and made the following comments in
Alert Digest No. 14 of 2013 tabled in the Parliament on 29 October 2013.

Committee Comment
Charter report
Fair hearing – Inadmissibility of evidence derived from a sample obtained from testing of a
police officer
Summary: Clause 97, which provides that evidence derived from a sample obtained under a
testing direction is not admissible in any proceeding, subject to narrow exceptions, may
sometimes prevent the admission of some evidence that is relevant to the defence case in a
criminal trial. The Committee refers to Parliament for its consideration the question of
whether or not excluding the use of drug and testing results only as evidence against police
officers is a less restrictive alternative reasonably available to achieve Clause 97’s purpose of
encouraging police officers to participate in the testing programme and seeking treatment
and rehabilitation for any alcohol or drug problems.
The Committee notes that clause 97 provides that evidence derived from a sample
obtained under a testing direction is not admissible in any proceeding, subject to narrow
exceptions. The only exceptions that apply to criminal proceedings concern proceedings
arising out of IBAC investigations into a police officer or a proceeding arising out of an
incident involving the discharge of a firearm or a death or serious injury to a person arising
from force, a police vehicle or in custody.
When the current equivalent provision in s. 85E of the Police Regulation Act 1958 was
introduced, the predecessor to this Committee sought information from the Minister as to its
compatibility with the Charter’s right to a fair hearing.35 The then Minister responded:36
The Victoria Police alcohol and other drugs policy, to which this Bill provides legislative
support, is primarily a welfare‐based policy directed at assisting in the rehabilitation of
police officers with alcohol or other drug problems. In order to protect the integrity of
the program and encourage police officers with a problem to participate in the program
it is important that the name of the police officer and the result of a test taken under
the legislation be suppressed in all but the circumstances outlined in section 85E(2).
…
The provision proposed in the Police Regulation Amendment Bill 2007 does not prevent
a police officer being cross‐examined as to whether or not he or she has consumed
alcohol or a drug of dependence, if evidence of such consumption is relevant to the
issue at trial. In the case of a deceased police officer, under the current proposal
relevant evidence of consumption of alcohol or drug will be admissible if it has been
introduced into evidence at a coronial proceeding as it will then be in the public arena.
…
Section 85E is necessary to protect what is primarily akin to a health record from being
adduced in evidence where it is irrelevant. Failure to protect such test results from
35

36
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Charter s. 24(1). See Scrutiny of Acts and Regulations Committee, Alert Digest No 15 of 2007 (reporting on the Police
Regulation Amendment Bill 2007), pp. 24‐25.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 1 of 2008 (ministerial correspondence on the Police
Regulation Amendment Bill 2007), p. 49.
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production would place the underlying program at risk and discourage police officers
who have an alcohol or drug of dependence problem from seeking treatment and
rehabilitation.
However, as the previous Committee observed, clause 97 may sometimes prevent the
admission of some evidence that is relevant to the defence case in a criminal trial.37
The Committee notes that, while Queensland’s police legislation contains a similar
exclusionary rule to clause 97, the Commonwealth’s police legislation contains a narrower
rule barring the use of such results as ‘evidence against’ the person who was tested, a
formulation that would not bar the use of that evidence as part of anyone’s criminal
defence.38 The Charter’s test for whether a provision is a reasonable limit specifies that one
consideration is whether or not there is a less restrictive alternative reasonably available to
achieve the purpose of the provision.39
The Committee refers to Parliament for its consideration the question of whether or not
excluding the use of drug and testing results only as evidence against police officers is a
less restrictive alternative reasonably available to achieve Clause 97’s purpose of
encouraging police officers to participate in the testing programme and seeking treatment
and rehabilitation for any alcohol or drug problems.
Rights in criminal proceedings – Double jeopardy – Fine for breach of discipline or proven
criminal offence – No representation by legal practitioner
Summary: Clauses 132(1)(c) and 136(1)(c) provide that a police officer or protective services
officer may be fined up to 40 penalty units for a breach of discipline or if a criminal offence
has been found proven. The Committee observes that such a fine may be considered a
‘criminal penalty’ for the purposes of the Charter’s rights in criminal proceedings and against
double punishment. The Committee will write to the Minister seeking further information.
The Committee notes that clauses 132(1)(c) and 136(1)(c) provide that a police officer or
protective services officer may be fined up to 40 penalty units (currently $5775) if:
•

the Chief Commissioner or his or her delegate finds that a charge of breach of
discipline has been proved and determines to impose a fine; or

•

the officer has been charged with a criminal offence punishable by imprisonment,
the offence has been found proven and the Chief Commissioner determines to
impose a fine.

Clauses 131(1) and 158(2) provide that the officer may not be represented by a legal
practitioner at an inquiry into an alleged breach of discipline or a review of a determination.
The Statement of Compatibility remarks:
I consider that the exclusion of legal practitioners from review hearings… in the bill is
compatible with the right to a fair hearing. I note that both the chief commissioner and
the applicant or officer are entitled to be represented by a person other than a legal
practitioner. The nature of the decision and the availability of skilled and experienced

37

38

39

The previous Committee noted that, in Wakeling and Bartling v R [1990] HCA 23, the High Court ruled that evidence
of a positive drug test was relevant in a prosecution for drug offences where the defendant’s case was that the drugs
were planted by the police officer who was tested. In his response, the Minister noted that ‘the court faced a rather
unique situation in that the person whose evidence was in question was dead and obviously unable to be called to
give evidence and be cross‐examined.’
Police Powers and Responsibilities Act 2000 (Qld), s. 5A.20; Australian Federal Police Act 1979 (Cth), s. 40Q. The
Committee has not located any other equivalent provisions in Australian police legislation.
Charter s. 7(2).
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non‐legal practitioners in this area is such that legal representation is not required to
ensure a fair hearing.
However, the Committee observes that a fine imposed under clauses 132(1)(c) and
136(1)(c) may be considered a ‘criminal penalty’, if ‘by its magnitude would appear to be
imposed for the purpose of redressing the wrong done to society at large rather than to the
maintenance of internal discipline within the limited sphere of activity’.40
The Committee notes that five other Australian police statutes provide for fines for breaches
of discipline, ranging from two penalty units ($220) in Queensland to 3% of annual base
salary (in Western Australia).41 Of these jurisdictions, only Queensland bars legal
representation for all disciplinary matters.42
The Committee observes that, if a fine is classified as a criminal penalty under the Charter,
then the exclusion of legal practitioners may engage the Charter’s minimum guarantee that
the defendant may be defended ‘personally or through legal assistance’ at his or her trial.43
As well, the provision for a fine for an officer who has had a criminal offence punishable by
imprisonment found proven may engage the Charter’s right against being punished more
than once for an offence.44
The Committee notes that a recent practice note of the federal Parliamentary Joint
Committee on Human Rights usefully addresses the meaning of a ‘criminal penalty’ under the
international treaty on which the Charter’s rights are based.45 Relevant extracts from that
practice note are set out in Appendix No. 5 of this Alert Digest.
The Committee will write to the Minister seeking further information as to the
compatibility of:
• clauses 131(1) and 158(2), providing that a police officer or protective services officer
cannot be represented by a legal practitioner at an inquiry or a review of a charge of
breach of discipline or a determination following a proven criminal charge with the
Charter’s minimum guarantee that people charged with a criminal offence may be
defended personally or through legal assistance; and
• clause 136(1)(c), providing that the Commissioner may impose a fine of up to 40 penalty
units ($5775) on a police officer or protective services officer where a charge of

40

41

42

43
44

45
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R v Wigglesworth [1987] 2 S.C.R. 541, [24], discussing whether a punishment imposed following police disciplinary
proceeding attracts the criminal process rights of the Canadian Charter of Rights and Freedoms.
Police Administration Act 1979 (NT), s. 84D(d) ($2000, but the maximum is restricted according to the rank of the
person imposing the fine by the Police Administration Regulations 1994 (NT), reg. 19); Police Service Administration
Act 1990 (Qld), s. 7.4(3)(f) (2 penalty units); Police Regulations 1999 (SA), reg. 28(1)(b) ($1250); Police Service Act 2003
(Tas), s. 43(3)(c) (20 penalty units); Police Act 1892 (WA), s. 23(4)(b) (3% of the base rate of the annual pay of the
member,
e.g.
$2008
for
a
probationary
officer;
$2811
for
a
sergeant:
see
<http://www.stepforward.wa.gov.au/benefits/salary.html>. The federal legislation does not provide for a fine
(Australian Federal Police Act 1979 (Cth), s. 40TD), while the NSW legislation expressly prohibits a fine (Police Act
1990 (NSW), s. 173(2)(d)).
Police Service Administration Act 1990 (Qld), s. 9.4(2)(c). Tasmania bars legal representation for fines less than 10
penalty units, but allows legal representation for fines of 10 penalty units or higher: Police Service Act 2003 (Tas),
s. 71(4). The remaining jurisdictions expressly permit legal representation: Police Administration Act 1979 (NT),
s. 84B(1)(a); Police (Complaints and Disciplinary Proceedings) Act 1985 (SA), s. 40(5)(a); Police Act 1892 (WA),
s. 33G(4). See also Industrial Relations Act 1996 (NSW), s. 166(1) (see Police Act 1990 (NSW), ss. 174, 179.)
Charter s. 25(2)(d).
Charter s. 26. Clause 137 bars the Commissioner from taking action under both clauses 133 and 136 in relation to a
single act of a police officer, but does not prohibit the Commissioner from taking action under clause 136 in relation
to an act of a police officer that has already been the subject of criminal punishment by a court.
Parliamentary Joint Committee on Human Rights, Practice Note No 2 (interim), 19 June 2013, available at
<http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Practice_Notes/practicenote2/in
dex>.
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committing a criminal offence punishable by imprisonment has been found proven,
with the Charter’s right not to be punished more than once for an offence.
Freedom of expression – Insulting a member or officer of the Police Registration and
Services board or a person attending a Board hearing
Summary: The Committee refers to Parliament for its consideration the question of whether
or not clause 162, providing that anyone who insults a member of the Police Registration and
Services Board performing appeal or review functions or another person attending a Board
hearing may be punished by up to one year in prison or fined up to $17,332, is reasonably
necessary to protect the rights of others or public order.
The Committee notes that clause 162 provides that it is a criminal offence to, amongst other
things, ‘insult’:
•

a member or officer of the Police Registration and Services Board whilst he or she is
performing functions on an appeal or a review; or

•

another person attending of hearing of the Board on an appeal or a review.

The offence is punishable by imprisonment of up to one year or a fine of 120 penalty units
(currently $17,332.)
The Statement of Compatibility remarks:
[T]o the extent that clause 162 interferes with the right to freedom of expression, the
interference is reasonably necessary to protect the rights of others and for the
protection of public order. It is necessary to ensure that people can exercise their rights
to a fair hearing before the PRS board, and it enables the board to conduct its
proceedings in an appropriate and orderly manner.
However, the Committee observes that clause 162’s prohibition of insults is additional to its
prohibitions on harassment, intimidation, obstruction, misbehaviour at hearings and other
behaviour analogous to contempt of court.46 The Committee notes that the prohibition may
extend to allegations of serious misconduct by the tribunal or a participant in a hearing made
either during the hearing or as part of public commentary.47
The Committee also notes that the punishment for a breach of clause 162 is four times
higher than the punishment for the equivalent existing Victorian offence.48 The two other
Australian jurisdictions that prohibit disruptive behaviour before a police disciplinary board
respectively provide for fines of $100 and $2500 and neither provides for imprisonment.49
The Committee refers to Parliament for its consideration the question of whether or not
clause 162, providing that anyone who insults a member of the Police Registration and
Services Board performing appeal or review functions or another person attending a Board

46
47

48
49

Clause 162(b), (c) & (f).
Compare Coleman v Power [2004] HCA 39, where a majority of the High Court held that the phrase ‘insulting words to
any person’ included a public statement that a particular police officer was corrupt.
Police Regulation Act 1958, s. 86AX.
Police Act 1982 (WA), s. 33G (providing a fine of $100 for anyone who ‘in the course of the proceedings behaves
offensively to the Chairman or a member’ of Western Australia’s Police Appeal Board); Police (Complaints and
Disciplinary Proceedings) Act 1985 (SA), s. 41(2)(c) (providing a fine of $2500 for anyone who ‘wilfully insults’ South
Australia’s Police Disciplinary Tribunal.) Neither provision addresses behavior directed towards other participants in
the proceedings.
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hearing may be punished by up to one year in prison or fined up to $17,332, is reasonably
necessary to protect the rights of others or public order.50

Minister’s response
I write in response to queries raised by the Committee in Alert Digest No 14 of 2013 in
relation to the Victoria Police Bill 2013 (the Bill).
Issue 1 – Fair hearing – inadmissibility of evidence derived from a sample obtained from
testing of a police officer or a protective services officer
The Bill provides a legislative framework for drug and alcohol testing. The Bill expands and
clarifies the existing framework in the Police Regulation Act 1958.
The Victoria Police alcohol and drugs policy has two main purposes. First, it encourages
compliance with the professional standards of behaviour expected of Victoria Police.
Second, it is directed to the welfare of police officers and assists in the rehabilitation of police
officers with alcohol or drug‐related problems.
In order to protect the integrity of the program and encourage police officers with a problem
to participate in the program, it is important that evidence derived from samples taken under
Part 5 of the Bill be inadmissible in any court or tribunal (other than the specific exceptions
set out in the Bill). For the reasons below, I consider that clause 97 does not limit the fair trial
rights of defendants in criminal proceedings.
What is needed for a fair trial depends on the circumstances of each case,51 and is a matter
for the trial court to determine. Often, the results of a test taken under Part 5 of the Bill will
not be relevant to a criminal proceeding: it will not be exculpatory, and it will not weaken the
prosecution case nor strengthen that of the defendant. Where the drug and alcohol use of a
police officer is relevant to a criminal proceeding such evidence may be ascertained through
alternative means. Clause 97 does not prevent a police officer from being cross‐examined as
to whether or not he or she has consumed alcohol or a drug of dependence, if evidence of
such consumption is relevant to the issue at trial.
The Committee has made reference to a scenario involving the admissibility of evidence of
consumption of a drug of dependence by a deceased police officer. In such a case, under the
current proposal, relevant evidence of consumption of alcohol or a drug of dependence will
be admissible in a criminal proceeding if it has already been introduced into evidence at a
coronial proceeding. This is because it will be in the public arena.
Alternatively, as discussed in the High Court case of Wakeley v R; Bartling v R,52 evidence of
the presence of a drug in a deceased police officer may be admitted through testimony of
the person who performed the autopsy. Moreover, a trial court may ultimately exercise its
powers to prevent unfairness by excluding prosecution evidence which the test results could
have been used to challenge.
As clause 97 does not limit the right to fair trial under section 24(1) of the Charter Act, it is
not necessary to consider whether any less restrictive alternatives to the clause are
reasonably available.

50

51
52
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Charter s. 15(3) provides that: ‘Special duties and responsibilities are attached to the right of freedom of expression
and the right may be subject to lawful restrictions reasonably necessary‐ (a) to respect the rights and reputation of
other persons; or (b) for the protection of national security, public order, public health or public morality.’
Slaveski v Smith [2012] VSCA 25, [52].
(1990) 64 ALJR 321.
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Issue 2 – Rights in criminal proceedings and sanctions available under clauses 132(1)(c) and
136(1)(c)
The primary purpose of the disciplinary provisions set out in Part 7 of the Bill is to enable the
Chief Commissioner to hold police officers and protective services officers (PSOs)
accountable for their actions and conduct as a police officers and PSOs and to promote
standards of behaviour and conduct that are expected. At its core is the maintenance of
discipline and integrity for Victoria Police, not punishment.
There is significant Australian authority that disciplinary proceedings are distinct from
criminal proceedings.53 In the context of disciplinary proceedings in relation to Australian
Federal Police members, the Full Federal Court said: "[t]he object of disciplinary proceedings
under the Discipline Regulations is to protect the public, to maintain proper standards of
conduct by members of the Australian Federal Police and to protect the reputation of that
body. The object of disciplinary proceedings is not to punish."54
In the context of a human rights claim in relation to disciplinary proceedings against a police
officer, the Canadian case of R v Wigglesworth [1987] 2 S.C.R 541 set out a two limb test to
determine whether disciplinary proceedings could, for the purposes of Canadian human
rights law, be considered criminal proceedings. First, whether the nature of the proceedings
themselves are criminal in nature. For the reasons set out above, I do not consider the
disciplinary scheme contained in Part 7 of the Bill could be characterised as one which
provides for criminal proceedings. The second limb in Wigglesworth, is whether the scheme
provides for ‘a true penal consequence’ following a determination of a breach of discipline.
Having regard the criteria set out in the extract from the Commonwealth Parliamentary Joint
Committee on Human Rights Practice Note 2 provided with the Committee’s letter, I believe
that the sanction which can be imposed under clauses 132(1)(c) and 136(1)(c) of the Bill is
not a criminal penalty.
The nature of the penalty
I consider that the nature of the sanction that can be imposed under clauses 132(1)(c) and
136(1)(c) is disciplinary in nature rather than punitive because:
•

the objective of the sanction is protective and disciplinary, it is not designed nor
intended to punish an individual police officer or PSO or exact retribution55;

•

the application of the disciplinary framework with the possible determinations under
clauses 132 and 136 are limited to police officers and PSO, not the community at large
or even all members of Victoria Police personnel. The discipline framework is only
relevant to a person’s appointment and conduct as a police officer or PSO; and

•

whilst the proceedings are instituted by a public authority, namely Victoria Police, they
occur for protective and disciplinary purposes. The discipline scheme is intended to
maintain the discipline and integrity of Victoria Police and maintain public confidence in
the conduct of police and PSOs.

The severity of the penalty
Acknowledging that an assessment of the severity of the sanction that can be imposed under
clauses 132(1)(c) and 136(1)(c) is a subjective one, I consider that:

53

54
55

See for instance R v White; Ex parte Byrnes (1963) 109 CLR 665 and Hardcastle v Commissioner of Police [1984] 53 ALR
593, Bodna v Deller and Public Service Appeals Tribunal [1981] VicRp 20 and Re Bowen [1996] 2 Qd R 8.
Hardcastle v Commissioner of Police (1984) 53 ALR 593, at 597.
See for instance Police Service Board v Morris (1985) 58 ALR 1 where Murphy J at 7 commented in relation to police
disciplinary proceedings, that ‘[d]espite the serious nature of some of the penalties, the offences are not criminal.
They amount only to breaches of a disciplinary code, dealt with administratively and not judicially’ (emphasis added).
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•

the monetary value of the sanction is likely to be significantly less than the possible
monetary impacts of alternative sanctions under cl. 132(1) and 136(1). For instance, if
the sanction imposed is to reduce the officer’s remuneration under cl. 132(1)(f), this
could result in a loss of several thousand dollars in salary per annum in excess of the
amount of the sanction which can be imposed under cl. 132(1). Moreover, if the
sanction is to dismiss the officer under cl. 132(1)(h), the individual loses their entire
source of income as a police officer or PSO.

•

there is no corresponding criminal offence for a breach of discipline under Part 7 of the
Bill. Consequently, there is no capacity to assess the sanction against any corresponding
criminal offence provision.

In applying this criteria and the test provided for in Wigglesworth, it is my view that clauses
132(1)(c) and 136(1)(c) are neither by their nature criminal proceedings, nor do they involve
penal or criminal consequences. Hence, it is my opinion that neither of these clauses engage
the rights set out in sections in 25(2)(d) or 26 of the Charter.
Issue 3 – Freedom of expression – insulting a member or officer of the Police Registration
and Services Board or person attending a Board meeting
The purpose of clause 162 is to ensure that people can exercise their rights to a fair hearing
before the Police Registration and Services Board (the Board), and to enable the Board to
conduct its proceedings in an efficient, appropriate and orderly manner.
Clause 162 does not prohibit bona fide allegations of impropriety or misconduct by the
Board's members or persons attending a Board hearing, made either during a hearing or as
part of public commentary. The plain meaning of the word 'insult', read in the context of the
terms and purposes of clause 162, requires that the statement made is intended or
calculated to insult.56
To the extent that the clause interferes with the right to freedom of expression by
prohibiting persons from insulting a Board member or another person attending a Board
hearing, the interference is reasonably necessary to protect the rights of others and for the
protection of public order. Clause 162 protects the reputation of members of the Board and
persons attending a Board hearing from unlawful attacks, and thereby furthers the right in s
13(b) of the Charter Act.
Furthermore, I note that in Coleman v Power, Gleeson CJ considered (in respect of the
implied constitutional freedom of political communication) that insults may involve a
disturbance of public order where words are uttered with the intent of intimidating, bullying,
provoking violence, deliberate inflicting serious and public offence or humiliation.57
In any event, I consider that the penalty attaching to clause 162 is reasonably necessary to
protect the rights of others and protect public order. Clause 162 acts as a significant
deterrent to protect the rights of the Board members and persons attending a Board hearing
and to ensure the integrity of Board proceedings. This is a purpose of considerable
importance. The punishment of 120 penalty units or imprisonment for 1 year or both is a
maximum penalty which applies generally to every offence under clause 162, and therefore
encompasses criminal conduct such as such as acts of intimidation and obstruction, and acts
which, if done in relation to a Supreme Court proceeding, would constitute contempt of that
Court.

56

57
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See e.g. the interpretation applied by a majority of the High Court to a provision prohibiting the utterance of 'insulting
words' in Coleman v Power (2004) 220 CLR 1, 26 (Gleeson CJ); 40 (McHugh J); 74 (Gummow and Hayne JJ; Kirby J
agreeing).
Coleman v Power (2004) 220 CLR 1, 26 (Gleeson CJ).
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Finally, the penalty for a breach of clause 162 is not out of step with similar provisions. For
example, it is comparable to the penalty for insulting an officer of the Coroners Court
performing their functions under section 103(1)(b) of the Coroner's Act 2008. I also note that
it is significantly lower than the penalty for insulting a member of the Victorian Civil and
Administrative Tribunal performing their functions under section 137(1)(a) of the Victorian
Civil and Administrative Tribunal Act 1998 which allows for a maximum penalty of 1000
penalty units or imprisonment for 5 years or both.
I thank the Committee for bringing these matters to my attention.
KIM WELLS MP
Minister for Police and Emergency Services
Minister for Bushfire Response
Received 11 November 2013
The Committee thanks the Minister for this response.
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Workplace Injury Rehabilitation and Compensation Bill 2013
The Bill was introduced into the Legislative Assembly on 18 September 2013 by the Hon. Michael
O’Brien MLA. The Committee considered the Bill on 14 October 2013 and made the following
comments in Alert Digest No. 13 of 2013 tabled in the Parliament on 15 October 2013.

Committee Comment
Explanatory Memorandum
The Committee notes that there are a number of brief references to the Bill correcting cross
referencing errors or anomalies, for example in clauses 630, 635, 637 and 638. The explanatory
memorandum goes no further than providing that characterisation.
In these instances the Committee considers that a clearer characterisation and explanation is
required as to the actual error and the amendment needed to correct the error or anomaly.
The Committee takes this opportunity to republish Practice Note Nos. 1 and 2 as Appendix 4 in
this Alert Digest.
The Committee draws attention to its Practice Note No. 1 in respect to insufficient or
unhelpful explanatory memoranda and Practice Note No. 2 in respect to statute law revision
type amendments and their explanatory notes.
The Committee will write to the Minister seeking further clarification in respect to clauses 630,
635, 637 and 638, and any other clauses where cross references or anomalies may exist.
Rights and freedoms – Retrospective application – Justification
Note: The extracts below are from the explanatory memorandum.
Accident Compensation Act 1985 (‘the Act’)
Subclause 626(7) amends the definition of ‘relevant period’ in section 8(5) of the Act to clarify
that the definition applies in relation to services provided on or after 1 July 2010. This
amendment is deemed to have come into operation on 1 July 2010. The change reflects current
practice. [626(7)]
The amendments will be applied retrospectively in order to correct anomalies in the Accident
Compensation Act 1985… [2]
The Committee considers that the explanatory memorandum should directly refer to the
significance of 1 July 2010 as the retrospective date for commencement and whether the
retrospective application adversely impacts on any entitlement or benefit.
Subclause 628(1) amends section 88(2) of the Act to correct a cross referencing error in that
section. The amendment will be deemed to have commenced on 5 April 2010. [628(1)]
The provisions will be applied retrospectively in order to correct technical anomalies in
provisions that were introduced or amended in the Accident Compensation Act 1985 from
5 April 2010. [2]
The Committee considers that the explanatory memorandum should provide direct
information in respect to the actual cross referencing error mentioned therein and whether
the retrospective application adversely impacts on any entitlement or benefit.
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Clause 630 Subclause 630(3) amends the definition of the term ‘supplemental pension limit’ in
section 96(7) the Act to address a cross referencing anomaly. The amendment is deemed to
have commenced on 1 July 2010. [630(3)]
The amendments will be applied retrospectively in order to correct anomalies in the Accident
Compensation Act 1985… [2]
The Committee considers that the explanatory memorandum should provide an explanation
for the significance of the retrospective date and provide direct details in respect to the cross
referencing error mentioned therein and whether the retrospective application adversely
impacts on any entitlement or benefit.
Subclause 630(6) amends the definition of supported accommodation in section 99AAA(1) of the
Act to ensure that the section references the Supported Accommodation Services (Private
Proprietors) Act 2010. The amendment aligns the definition with clause 223 of this Bill and the
definition in the Transport Accident Act 1986. The amendment is deemed to have commenced
on 1 July 2012.
Clause 641 amends section 313 of the Act which is a transitional provision relating to earlier
amendments to section 93CD of the Act. The changes made by virtue of the substituted section
313 are to correct a number of technical anomalies relating to the application of section 93CD.
The amendment is deemed to have commenced on 5 April 2010. [641]
The provisions will be applied retrospectively in order to correct technical anomalies in
provisions that were introduced or amended in the Accident Compensation Act 1985 from
5 April 2010. [2]
The Committee considers that the explanatory memorandum should provide information as
to the significance of the retrospective date sought to be applied and information in respect to
the technical anomalies referred to therein and whether the retrospective application
adversely impacts on any entitlement or benefit.
Clause 643 inserts a new transitional section 368A into the Act. The new section is intended to
clarify any uncertainty about the application of section 91(3AAA) of the Act, by making clear that
it applies in relation to a claim made on or after 1 November 2010, being the date on which the
provision was inserted into the Act. The amendment is deemed to have commenced on 1
November 2010.
Retrospective provision – Accident Compensation (WorkCover Insurance) Act 1993 (‘the Act’)
Clause 647 amends section 87 of the Accident Compensation (WorkCover Insurance) Act 1993 to
clarify that the provisions in Part 2A of the Act will apply to the review of premium in respect of
the 2010/2011, 2011/2012, 2012/2013 and 2013/2014 premium periods whether the notice
that is the subject of review is issued before 1 July 2014 or after 1 July 2014. This provision is
intended to ensure that the Act reflects the intent prior to its repeal. The amendment is
deemed to have commenced on 1 July 2010. [647]
The amendments will be applied retrospectively in order to correct anomalies in the Accident
Compensation Act 1985… [2]
The Committee considers that the explanatory memorandum should provide an explanation
for the significance of the retrospective date.
The Committee draws attention to the Committee’s Practice Note No. 1, items 1.1 and 1.4
respectively concerning unexplained retrospective provisions and insufficient or unhelpful
explanatory memorandum.
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The Committee will write to the Minister seeking further information in respect to clauses
626(7), 628(1) ,630, 641 and 647.

Minister’s response
Thank you for your letter of 15 October 2013 in which the Scrutiny of Acts and Regulations
Committee (the Committee) seeks my advice in relation to matters contained in the
Committee's report (from Alert Digest No. 13 of 2013) arising from the Workplace Injury
Rehabilitation and Compensation Bill 2013 (the WIRC Bill).
The clauses referred to in the Committee's report correct anomalies and clarify amendments
that were made by the Accident Compensation Amendment Act 2010 (No. 9 2010) and the
Transport Accident and Accident Compensation Legislation Amendment Act 2010 (No. 80 2010)
(the Amending Acts). The retrospective commencement of these provisions aligns the proposed
amendments with the commencement date of the original changes made by the Amending Acts
in 2010. This is to ensure that the original intention of the earlier amendments is achieved. The
retrospective commencement of these clauses does not affect existing rights or entitlements.
Thank you for bringing the Committee's concerns to my attention. I trust that the attached
information addresses those concerns. If the Committee requires further clarification, please do
not hesitate to contact Linda Timothy, at the Victorian WorkCover Authority, on (03) 9641 1373.
THE HON GORDON RICH‐PHILLIPS MLC
Assistant Treasurer
6 November 2013
The Committee thanks the Minister for this response.
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Index of Acts and Bills in 2013
Alert Digest Nos.
Aboriginal Lands Amendment Bill 2013
6
Accident Compensation Legislation (Fair Protection for Firefighters) Bill 2011
2
Adoption Amendment Bill 2013
4, 5
Alpine Resorts And National Parks Acts Amendment Bill 2013
3
Appropriation (2013‐2014) Bill 2013
7
Appropriation (Parliament 2013‐2014) Bill 2013
7
Assisted Reproductive Treatment Amendment (Access by Donor‐Conceived People to Information
About Donors) Bill 2013
10
Assisted Reproductive Treatment Amendment Bill 2012
1
Bail Amendment Bill 2013
6, 9
Building and Planning Legislation Amendment (Governance and Other Matters) Bill 2013
7
Children, Youth and Families Amendment Bill 2013
10
Company Titles (Home Units) Bill 2013
3
Consumer Affairs Legislation Amendment Bill 2013
11
Co‐Operatives National Law Application Bill 2013
2, 3
Corrections Amendment Bill 2012
1
Corrections Amendment (Breach of Parole) Bill 2013
10
Corrections Amendment (Parole Reform) Bill 2013
13
Corrections Further Amendment Bill 2013
5
Courts and Other Justice Legislation Amendment Bill 2013
14, 15
Courts Legislation Amendment (Reserve Judicial Officers ) Bill 2012
1
Courts Legislation (Judicial Officers) Bill 2013
11
Court Services Victoria Bill 2013
15
Crimes Amendment (Gross Violence Offences) Bill 2012
1
Crimes Amendment (Integrity in Sports) Bill 2013
4
Disability Amendment Bill 2013
15
Drugs, Poisons and Controlled Substances Amendment Bill 2013
14
Education and Training Reform Amendment (Dual Sector Universities) Bill 2013
15
Education and Training Reform Amendment (School Attendance) Bill 2013
6
Education and Training Reform Amendment (Teacher Registration and Other Matters) Bill 2013
2
Emergency Management Bill 2013
14
Energy Legislation Amendment Bill 2013
14
Energy Legislation Amendment (Feed‐In Tariffs and Other Matters) Bill 2013
5
Energy Legislation Amendment (Flexible Pricing and Other Matters) Bill 2012
1
Fire Services Levy Monitor Amendment (Ensuring Fair and Equitable Levies) Bill 2013
13
Fisheries Amendment Bill 2013
12
Fortification Removal Bill 2013
6, 7
Gambling Regulation Amendment Bill 2013
5
Gambling Regulation Amendment (Pre‐commitment) Bill 2013
15
Heavy Vehicle National Law Application Bill 2013
6, 7
Integrity Legislation Amendment Bill 2013
5
Jury Directions Bill 2012
1
Justice Legislation Amendment Act 2013
9
Justice Legislation Amendment Bill 2013
6
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Justice Legislation Amendment (Cancellation of Parole and Other Matters) Bill 2013
2, 4
Justice Legislation Amendment (Miscellaneous) Bill 2013
15
Local Government (Rural City of Wangaratta) Bill 2013
13
Major Sporting Events Amendment Bill 2013
3
Major Transport Projects Facilitation Amendment (East West Link and Other Projects) Bill 2013
9
Marine (Domestic Commercial Vessel National Law Application) Act 2013
9
Marine (Domestic Commercial Vessel National Law Application) Bill 2013
7
Mineral Resources (Sustainable Development) Amendment Bill 2013
15
Open Courts Bill 2013
10
Parks and Crown Land Legislation Amendment Bill 2013
15
Parliamentary and Public Administration Legislation Amendment Bill 2013
7
Parliamentary Committees Amendment Bill 2013
5
Planning and Environment (Growth Areas Authority and Miscellaneous) Bill 2013
4
Plant Biosecurity Amendment Bill 2013
11, 12
Professional Boxing and Combat Sports Amendment Bill 2013
12
Public Administration Amendment (Public Sector Improvement) Bill 2013
15
Radiation Amendment Bill 2013
11, 13
Rail Safety National Law Application Bill 2013
4, 5
Residential Tenancies Amendment (Rooming House Standards) Bill 2013
6
Residential Tenancies Amendment (Housing Standards) Bill 2013
14
Road Legislation Amendment Bill 2013
14
Road Legislation Amendment (Use and Disclosure of Information and Other Matters) Bill 2013
9
Road Safety and Sentencing Acts Amendment Bill 2013
9
Sentencing Amendment (Abolition of Suspended Sentences and Other Matters) Bill 2013
6, 7
State Taxation and Financial Legislation Amendment Bill 2013
14
State Tax Laws Amendment (Budget and Other Measures) Bill 2013
7
Statute Law Amendment (Directors’ Liability) Bill 2012
1, 2
Statute Law Revision Bill 2013
12
Succession to the Crown (Request) Bill 2013
10
Superannuation Legislation Amendment Bill 2013
11
Sustainable Forests (Timber) Amendment Bill 2013
6
Sustainable Forests (Timber) and Wildlife Amendment Bill 2013
15
Tobacco Amendment Bill 2013
13
Tobacco Amendment (Smoking in Outdoor Areas) Bill 2012
2
Transport Accident Amendment Bill 2013
14
Transport Accident Further Amendment Bill 2013
14
Transport (Compliance and Miscellaneous) Amendment (On‐the‐Spot Penalty Fares) Bill 2013
15
Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013
4, 5
University of Ballarat Amendment (Federation University Australia) Bill 2013
10
Victoria Police Bill 2013
14, 15
Workplace Injury Rehabilitation and Compensation Bill 2013
13, 15
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Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring further correspondence with the appropriate Minister or Member.

Alert Digest Nos.
Section 17(a)
(i) trespasses unduly upon rights or freedoms
Plant Biosecurity Amendment Bill 2013
Workplace Injury Rehabilitation and Compensation Bill 2013

11
13

(viii) is incompatible with the human rights set out in the Charter of Human
Rights and Responsibilities Act 2006
Adoption Amendment Bill 2013
Co‐operatives National Law Application Bill 2013
Courts and Other Justice Legislation Amendment Bill 2013
Fortification Removal Bill 2013
Heavy Vehicles National Law Application Bill 2013
Justice Legislation Amendment Act 2013
Marine (Domestic Commercial Vessel National Law Application) Bill 2013
Plant Biosecurity Amendment Bill 2013
Radiation Amendment Bill 2013
Rail Safety National Law Application Bill 2013
Statute Law Amendment (Directors’ Liability) Bill 2012
Transport (Compliance and Miscellaneous) Amendment (On‐the‐Spot Penalty Fares) Bill 2013
Transport Legislation Amendment (Rail Safety Local Operations and Other Matters) Bill 2013
Victoria Police Bill 2013

4
2
14
6
6
8
7
11
11
4
1
15
4
14

Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Transport Accident Further Amendment Bill 2013
Workplace Injury Rehabilitation and Compensation Bill 2013

14
13
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Appendix 3
Ministerial Correspondence 2013
Table of correspondence between the Committee and Ministers and
members during 2012‐13
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Tobacco Amendment (Smoking in
Outdoor Areas) Bill 2012

Ms Colleen Hartland MLC

11‐12‐12
06‐02‐13

18 of 2012
2 of 2013

Statute Law Amendment
(Directors’ Liability) Bill

Attorney‐General

05‐02‐13
18‐02‐13

1 of 2013
2 of 2013

Co‐operatives National Law
Application Bill 2013

Consumer Affairs

19‐02‐13
28‐02‐13

2 of 2013
3 of 2013

Justice Legislation Amendment
(Cancellation of Parole and Other
Matters) Bill 2013

Corrections
04‐03‐13

[58]
4 of 2013

Adoption Amendment Bill 2013

Community Services

19‐03‐13
04‐04‐13

4 of 2013
5 of 2013

Rail Safety National Law
Application Bill 2013

Public Transport

19‐03‐13
01‐04‐13

4 of 2013
5 of 2013

Transport Legislation Amendment
(Rail Safety Local Operations and
Other Matters) Bill 2013

Public Transport

19‐03‐13
01‐04‐13

4 of 2013
5 of 2013

Fortification Removal Bill 2013

Attorney‐General

07‐05‐13
24‐05‐13

6 of 2013
7 of 2013

Heavy Vehicles National Law
Application Bill 2013

Roads

07‐05‐13
27‐05‐13

6 of 2013
7 of 2013

Sentencing Amendment (Abolition
of Suspended Sentences and Other
Matters) Bill 2013

Attorney‐General
17‐05‐13

[ii59]
7 of 2013

Justice Legislation Amendment
Bill 2013

Attorney‐General

11‐06‐13
22‐06‐13

8 of 2013
9 of 2013

Marine (Domestic Commercial
Vessel National Law Application)
Bill 2013

Ports

28‐05‐13
13‐06‐13

7 of 2013
9 of 2013

58

59

The Committee’s report on the Justice Legislation Amendment (Cancellation of Parole and Other Matters) Bill 2013
appeared in Alert Digest No. 2 of 2013.
The Committee’s report on the Sentencing Amendment (Abolition of Suspended Sentences and Other Matters) Bill
2013 appeared in Alert Digest No. 6 of 2013.

37

Scrutiny of Acts and Regulations Committee

Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Plant Biosecurity Amendment Bill
2013

Agriculture and Food Security

03‐09‐13
16‐09‐13

11 of 2013
12 of 2013

Radiation Amendment Bill 2013

Health

03‐09‐13
17‐09‐13

11 of 2013
13 of 3013

Workplace Injury Rehabilitation
and Compensation Bill 2013

Assistant Treasurer

15‐10‐13
08‐11‐13

13 of 2013
15 of 2013

Courts and other Justice Legislation
Amendment Bill 2013

Attorney‐General

29‐10‐13
11‐11‐13

14 of 2013
15 of 2013

Victoria Police Bill 2013

Police and Emergency Services

29‐10‐13
11‐11‐13

14 of 2013
15 of 2013

Transport (Compliance and
Miscellaneous) Amendment (On‐
the‐Spot Penalty Fares) Bill 2013

Public Transport

12‐11‐13

15 of 2013
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