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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny
that enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been
developed since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in
1982. They are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its
terms of reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows
the Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2014 one penalty unit equals $147.61 )
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Aboriginal Heritage Amendment Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

10 November 2015
11 November 2015
Legislative Assembly
Hon. Natalie Hutchins MLA
Minister for Aboriginal Affairs

Purpose
The Bill would amend the Aboriginal Heritage Act 2006 (the Principal Act) by:


introducing a requirement that a person in possession of a secret or sacred Aboriginal
object (other than an Aboriginal person who is the rightful owner) transfer the object to the
Victorian Aboriginal Heritage Council as soon as practicable (subject to a criminal penalty of
120 penalty units in the case of a natural person or 600 penalty units in the case of a body
corporate) (new section 21A) [20] (Refer to Charter report below)



providing registered Aboriginal parties with the power to evaluate cultural heritage permit
applications [31, 32]



introducing a process for the treatment of Aboriginal ancestral remains, which would be
administered by the Victorian Aboriginal Heritage Council [10 to 18]



mandating that public institutions, such as universities and museums, examine their
holdings and report to the Victorian Aboriginal Heritage Council within two years regarding
any Aboriginal ancestral remains that they possess. Non‐compliance would be an offence,
subject to a penalty of 3000 penalty units. Institutions would also be required to transfer
any ancestral Aboriginal remains in their possession to the Victorian Aboriginal Heritage
Council as soon as practicable after giving their report [12]



providing Aboriginal heritage officers with the power to stop works for 24 hours if they
believe an offence has occurred or is likely to occur in relation to the protection of their
cultural heritage places [70]



increasing the powers and functions of the Victorian Aboriginal Heritage Council, including:
o

providing it with greater oversight of registered Aboriginal parties,

o

requiring that it provide an annual report to the Minister on the performance of its
functions

o

requiring that it report to the Minister on the state of Victoria's Aboriginal cultural
heritage every five years [78]



establish Aboriginal cultural heritage land management agreements between public land
managers and registered Aboriginal parties [58]



empower traditional owners to nominate sensitive information on the Victorian Aboriginal
Heritage Register which would only be accessed with the permission of the relevant
registered Aboriginal party or the Victorian Aboriginal Heritage Council [88]
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establish an Aboriginal Cultural Heritage Fund, which would receive all fees and charges
collected by government under the Principal Act and would be available for use by the
Office of Aboriginal Affairs Victoria in consultation with the Victorian Aboriginal Heritage
Council [96]



amend the three existing offences of harming Aboriginal cultural heritage (knowingly,
recklessly or negligently) in the Principal Act by requiring that mental culpability be
assessed only once [24]



introduce a strict liability offence that a person must not do an act that harms or is likely to
harm Aboriginal cultural heritage, which would be subject to a penalty of 60 penalty units in
the case of a natural person and 300 penalty units in the case of a body corporate (a
significantly lower penalty than the penalties that apply for the amended offences in
clause 24)1



introduce a number of new offences, including:



o

commencing an activity for which a cultural heritage management plan is required
without first preparing and obtaining approval for such a plan [40]

o

failing to comply with the conditions of a cultural heritage management plan [56]

o

misusing information obtained from the Victorian Aboriginal Heritage Register [89]

Establish a process for registered Aboriginal parties and other eligible traditional owner
organisations to nominate particular intangible heritage for registration (anyone wishing to
use that intangible heritage would then require a formal agreement with the relevant
traditional owner organisation) [59].

The Bill would also make related amendments to the Borrowing and Investment Powers Act 1987,
the Cemeteries and Crematoria Act 2003 and the Coroners Act 2008.

Charter report
Equality – Property – Secret or sacred Aboriginal objects – Transfer of ownership from non‐
Aboriginal persons
Summary: The effect of new section 21A is to deprive any non‐Aboriginal person who currently owns
(or comes to own) a secret or sacred Aboriginal object in Victoria of that ownership (and to
criminalise his or her subsequent custody of it.) The Committee will write to the Minister seeking
further information.
The Committee notes that clause 20, inserting a new section 21A, provides that the traditional
owners of an area where an Aboriginal secret or sacred object is reasonably believed to have
originated ‘become the owners’. New section 21A applies to any object that is:

1

2



in Victoria or the coastal waters of Victoria;



of archaeological, anthropological, contemporary, historical, scientific, social or spiritual
significance to the Aboriginal peoples of Victoria (generally or of a particular group)
according to the body of traditions, observances, customs and beliefs of those peoples;



either secret or sacred according to those traditions or directly associated with a traditional
Aboriginal burial;

An offence is one of strict liability where it provides for people to be punished for doing something, or failing to do
something, whether or not they have a guilty intent. Someone is held to be legally liable for their conduct irrespective
of their intent. A person charged with a strict liability offence has recourse to the common law defence of mistake of
fact.
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either relates to the Aboriginal occupation of any part of Australia (whether or not the
object existed prior to the occupation of that part of Australia by people of non‐Aboriginal
descent) or is removed or excavated from an area of such significance to the Aboriginal
peoples of Victoria according to those traditions;



not Aboriginal remains or an object that is likely to have been made for the purpose of sale;
and



in, or comes into, the custody of a State entity or a person ‘(other than an Aboriginal person
who is the rightful owner of the object)’ on or after the commencement of the section.

New subsection 21A(3) makes it a criminal offence for a person who has custody of such an object
but is not its owner to fail to take all reasonable steps to transfer the object into the custody of the
Aboriginal Heritage Council as soon as practicable.
The Committee observes that the effect of new section 21A is to deprive any non‐Aboriginal
person who currently owns (or comes to own) a secret or sacred Aboriginal object in Victoria of
that ownership (and to criminalise his or her subsequent custody of it.) This effect does not apply to
an Aboriginal person who is the object’s ‘rightful owner’ (section 21A), whether or not that person is
the traditional owner of the object or of the area that the object is reasonably believed to have
originated.
The Explanatory Memorandum explains:
Section 21A clarifies the intent that secret and sacred Aboriginal objects are no longer able to
be lawfully owned by individuals or State entities other than in accordance with Aboriginal
tradition. People in possession of secret or sacred Aboriginal objects on the commencement
of the section must transfer these objects to the Victorian Aboriginal Heritage Council as
soon as practicable. The provision creates an offence of failing to transfer secret or sacred
objects to the Victorian Aboriginal Heritage Council as soon as practicable after the
commencement of the section. The intent is to encourage compliance.
The Committee notes that new section 21A goes beyond existing s. 21, which only transfers the
ownership of such objects if they are in, or come into, the custody of a State entity (defined to mean
a person or body that ‘represents the State’), but not any other person.
The Statement of Compatibility remarks that ‘new amendments relating to private possession of
secret and sacred Aboriginal objects’ will ‘impact on human rights.’ However, the Statement does not
otherwise discuss new section 21A, identify which right or rights the section impacts or (as required
by Charter s. 28(3)) state whether or how it is compatible with those rights.
The Committee considers that clause 20 may engage the Charter’s rights to equality and to not be
deprived of property other than in accordance with law.2 The Committee notes that new section 21A
does not provide any mechanism for determining or resolving disputes about the classification or
ownership of secret or sacred objects (other than criminal prosecution under new section 21A(3)) or
for compensating current owners of such objects.
The Committee will write to the Minister seeking further information as to whether or not new
section 21A is compatible with the Charter’s right to equality and to not be deprived of property
other than in accordance with law and, in particular, what mechanisms exist for resolving disputes
about, or compensating current owners of, such objects.
The Committee makes no further comment

2

Charter ss. 8 & 20.
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Drugs, Poisons and Controlled Substances Amendment Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

10 November 2015
11 November 2015
Legislative Assembly
Hon. Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Drugs, Poisons and Controlled Substances Act 1981 (the Principal Act) to
create the following seven indictable offences involving the manufacture and distribution of any of
the drugs of dependence listed in Schedule Eleven to the Principal Act:


trafficking in a drug of dependence to a child at or near a school (subject to a maximum
penalty of 25 years imprisonment) [5]



trafficking in a drug of dependence at or near a school (subject to a maximum penalty of 20
years imprisonment) [6]



supplying a drug of dependence to a child at or near a school for the purpose of the child
either supplying the drug to someone else or using the drug (subject to a penalty of a
maximum term of imprisonment of 20 years or a fine of up to 1600 penalty units, or
both) [9]



intentionally compelling another person to traffic in a drug of dependence by threatening
harm or using violence against that person or another person (subject to a maximum
penalty of up to five years imprisonment) (new section 71AD) [7]



possessing a document containing instructions for trafficking or cultivating a drug of
dependence, unless authorised or licensed under the Principal Act or otherwise with a
reasonable excuse (subject to a maximum of five years imprisonment or a fine of up to 600
penalty units, or both) (new section 71E) [10]
o

the court will have the option of adjourning proceedings without conviction for up to
12 months for a first time drug offender [13] (Refer to Charter report below)



publication of a document containing instructions for trafficking or cultivating a drug of
dependence (unless authorised or licensed under the Drugs Act or otherwise with a
reasonable excuse) where the person intends, knows or is reckless as to whether the
instructions will be used by others for trafficking or cultivating purposes (subject to a
maximum penalty of 10 years imprisonment or a fine of up to 1200 penalty units, or both)
(new section 71F) [10]



intentionally allowing ‘premises’ to be used for trafficking or cultivating a drug of
dependence, unless the person (i.e., the owner or occupier) is authorised or licensed under
the Principal Act (subject to a maximum penalty of five years imprisonment) (new section
72D) [12]
o

the term ‘premises’ is defined to include residential dwellings, commercial buildings,
structures on land such as cabins or sheds, and vehicles including motor vehicles,
aircraft and vessels

The Bill would also make consequential amendments to the Confiscation Act 1997 and the
Residential Tenancies Act 1997.

4
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Charter report
Expression – Presumption of innocence – Offence to possess document containing instructions for
trafficking or cultivating a drug of dependence without reasonable excuse – Defendant must prove
that his or her purpose was not to traffick drugs to be eligible for an adjourned bond
Summary: New section 71E makes it an offence punishable by up to five years imprisonment to
possess ‘a document containing instructions for the trafficking or cultivation of a drug of dependence’
without a reasonable excuse. To be eligible for an adjourned bond, the defendant must prove ‘on the
balance of probabilities’ that he or she did not commit the offence for any purpose relating to
cultivating or trafficking in a drug of dependence. The Committee will write to the Attorney‐General
seeking further information.
The Committee notes that clause 10, inserting a new section 71E, makes it an offence punishable
by up to five years imprisonment to ‘possesses a document containing instructions for the
trafficking or cultivation of a drug of dependence’.
The Committee observes that new section 71E differs from existing s. 71A, which makes it an offence
punishable by 10 years imprisonment to possess (amongst other things) a ‘document containing
instructions relating to the preparation, cultivation or manufacture of drug of dependence… with the
intention of using the… document… for the purpose of trafficking in a drug of dependence’, because
the new offence:


does not require that the prosecution prove that the defendant intended to use the
document to traffick in a drug of dependence.



applies to documents containing instructions for trafficking (which includes sale) of drugs of
dependence, rather than just documents relating to preparation, cultivation or
manufacture.3



provides that, if the defendant gives or points to evidence that he or she was authorised or
licensed under the Drugs, Poisons and Controlled Substances Act 1983 or regulations to
possess the instructions, and otherwise had a ‘reasonable excuse’ to do so, then the
accused must be acquitted unless the prosecution proves that the accused was neither
authorised, licensed or had a reasonable excuse to possess the instructions.



has a maximum penalty of 5 years imprisonment, rather than 10 years, and can be the
subject of an adjourned bond for first‐time offenders under existing s. 76.

The Statement of Compatibility remarks, in relation to both new section 71E and a further offence of
publishing such documents intending or reckless as to their use by another person to traffick or
cultivate drugs of dependence:
While the offences in clause 10 may be said to limit freedom of expression by attaching
penalties to the possession and publication of information, the limitation clearly falls within
the internal limitation to that right in section 15(3) as lawful and reasonably necessary to
protect public order and public health.
The objective of both offences is to assist enforcement efforts to shut down the domestic
production of illicit drugs such as ice in clandestine drug laboratories. The offences are
intended to deter and sanction conduct that makes drug 'recipes' more widely available in
the community and increases the risk that individuals will either make or grow illicit drugs
themselves, or incite or assist others to commit these crimes. Such behaviour increases the
supply of illicit drugs in the community and potentially causes people harm.
3

See also Criminal Code 2002 (ACT), ss. 614 & 621; Drug Misuse and Trafficking Act 1985 (NSW), s. 11C(1); Misuse of
Drugs Act 1990 (NT), s. 8B(1); Drugs Misuse Act 1986, s. 8A(1) (Qld); Controlled Substances Act 1984 (SA), s. 33LAB(1).
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According to the Australian Crime Commission, domestic production of methylamphetamine
in clandestine drug laboratories has remained steady in Australia, despite an upward trend in
importations of methylamphetamine since 2010, and continues to play a substantial role in
supply.
The proposed offences are lawful in that they are established by legislation and the
circumstances in which they apply are appropriately limited to ensure only those intended to
be captured by the offences will be captured.
For example, the provisions exclude persons who possess or publish instructions for drug
trafficking or cultivation in connection with activities that are authorised or licensed directly
under the Drugs Act (such as drug manufacture, the provision of health services, or for
industrial, educational, advisory or research purposes), and except persons who have a
reasonable excuse.
…
A further safeguard is that for the offence of possessing drug trafficking or cultivating
instructions, the court will have the option of adjourning proceedings without conviction for
up to 12 months for a first time drug offender, under amendments to the Drugs Act made by
clause 13 of the bill. This will empower the court to allow the person to enter into an
adjourned bond for 12 months under section 75(1) of the Sentencing Act 1991.
However, the Committee notes that clause 13 provides that, to be eligible for an adjourned bond
for first‐time drug defendants, the defendant must prove ‘on the balance of probabilities’ that he
or she did not commit the offence for any purpose relating to cultivating or trafficking in a drug of
dependence. The Committee observes that the Statement of Compatibility does not address the
compatibility of the reverse onus in clause 13 with the Charter right of people charged with offences
to be presumed innocent until proved guilty.4
The Committee notes that overseas courts have set out the following test for whether or not a law is
a ‘lawful restriction’ on the right to freedom of expression:5
Firstly, the law must be adequately accessible: the citizen must be able to have an indication
that is adequate in the circumstances of the legal rules applicable to a given case. Secondly, a
norm cannot be regarded as a "law" unless it is formulated with sufficient precision to enable
the citizen to regulate his conduct: he must be able ‐ if need be with appropriate advice ‐ to
foresee, to a degree that is reasonable in the circumstances, the consequences which a given
action may entail.
The Committee observes that:

4
5
6

6



the heading to new section 71E – ‘Possession of document containing information about
trafficking or cultivating a drug of dependence’ – is significantly broader than the text of
new section 71E, which is limited to documents containing ‘instructions for’ such trafficking
or cultivation. The Committee notes that the heading may be relied upon by lay people,
police officers and (in interpreting the provision) courts.6



in contrast to new section 71F, there is no provision indicating whether or not the
prosecution must prove that the instructions ‘actually work to traffick or cultivate a drug of
dependence.’



the term ‘reasonable excuse’ in new section 71E is not defined. The Second Reading Speech
states: ‘It will be for the courts to determine reasonable excuse in all of the circumstances

Charter s. 25(2).
Sunday Times v UK [1979] ECHR 1, [49].
Interpretation of Legislation Act 1984, s. 36(2A)(d).
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of each individual case.’ The Committee notes that, in light of clause 13, the fact that a
person did not have the purpose of trafficking drugs may not be a reasonable excuse.
The Committee will write to the Attorney‐General seeking further information as to:
•

the accuracy of the heading to new section 71E;

•

whether or not a prosecutor, in a proceeding for an offence under new section 71E, must
prove that the instructions contained in the document actually work to traffick or cultivate a
drug of dependence;

•

whether or not it is a reasonable excuse under new section 71E that the defendant did not
intend to use the document for trafficking in drugs; and

•

whether or not clause 13, which requires the defendant to prove on the balance of
probabilities that he or she did not possess the document for the purpose of trafficking in
drugs to be eligible for an adjourned bond, is compatible with the Charter’s right to be
presumed innocent until proved guilty.

The Committee makes no further comment
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Kardinia Park Stadium Bill 2015
Introduced
Second Reading Speech
House
Member introducing Bill
Portfolio responsibility

10 November 2015
11 November 2015
Legislative Assembly
Hon. John Eren MLA
Minister for Sport

Purpose
The Bill includes the following purposes:


establish the Kardinia Park Stadium Trust to administer the Kardinia Park Trust Land and
other land and facilities for the purposes of sports, recreation, entertainment, and related
social and other activities



provide for the promotion, use, operation and management of the Kardinia Park Trust Land



provide the power to re‐reserve land at Kardinia Park



make consequential amendments to the Geelong (Kardinia Park) Land Act 1950, the Filming
Approval Act 2014, the Major Sporting Events Act 2009 and the Borrowing and Investment
Powers Act 1987.

Charter report
The Kardinia Park Stadium Bill 2015 is compatible with the rights set out in the Charter of Human
Rights and Responsibilities.
The Committee makes no further comment
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Public Health and Wellbeing Amendment (Safe Access Zones) Bill
2015
The Bill was introduced into the Legislative Assembly on 21 October 2015 by Hon Jill Hennessy MLA,
Minister for Health. The Committee considered the Bill on 9 November 2015 and made the following
comments in Alert Digest No. 14 of 2015 tabled in the Parliament on 10 November 2015.

Committee comments
Charter report
Charter does not affect laws applicable to abortion – Safe access to premises at which
abortions are provided – Whether Charter’s provisions on interpretation, declarations and
obligations of public authorities apply
Summary: The effect of the savings provision for laws applicable to abortion in Charter s. 48
may be that the Charter may not affect some or all of new Part 9A’s regulation of behaviour
within 150m at which abortions are provided. The Committee will write to the Minister
seeking further information.
Charter s. 48, a ‘savings provision’, provides:
Nothing in this Charter affects any law applicable to abortion or child destruction,
whether before or after the commencement of Part 2.
The Committee notes that the meaning of ‘law applicable to abortion’ in Charter s. 48 has
not yet been the subject of judicial interpretation. The Committee observes that Charter s. 48
may apply to a law that aims to provide safe access to premises at which abortions are
provided.
The Statement of Compatibility does not address Charter s. 48. The Committee notes that
the effect of Charter s. 48 may be that the Charter will not ‘affect’ some or all of Part 9A’s
regulation of behaviour within 150m of premises at which abortions are provided. The
Committee observes that the meaning of ‘affect’ in Charter s. 48 has not been the subject of
judicial interpretation. Charter s. 48’s possible application to new Part 9A may mean that:

i
ii

•

the Charter’s provisions for interpretation and declarations of inconsistent
interpretation may not apply to new Part 9A;i

•

the Charter’s provisions for scrutiny of legislation, interpretation and declarations of
inconsistent interpretation may not apply to regulations made under new Part 9A,
including the provision in para (e) of the definition of ‘prohibited behaviour’ for
regulations to ban further behaviour within 150m of premises at which abortions are
provided;ii and/or

Charter ss. 32, 36.
Charter ss. 32, 36; Scrutiny of Legislation Act 1994, ss. 12A, 12D, 21(1)(ha), 25A(1)(c).
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•

the Charter provision for obligations for public authorities may not apply to
enforcement of new Part 9A, including the issuing and exercised of search warrants and
the seizure of items under new sections 185F and 185G.iii

The Committee will write to the Minister seeking further information as to whether or not
the Charter’s provisions on scrutiny, interpretation, declarations of inconsistent
interpretation and obligations of public authorities will apply to new Part 9A, regulations
made under it and its enforcement.

Minister’s response
The Committee thanks the Minister for the attached response.

iii

10

Charter s. 38.
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Terrorism (Community Protection) Amendment Bill 2015
The Bill was introduced into the Legislative Assembly on 20 October 2015 by Hon Martin Pakula MLA,
Attorney‐General. The Committee considered the Bill on 9 November 2015 and made the following
comments in Alert Digest No. 14 of 2015 tabled in the Parliament on 10 November 2015.

Committee comments
Charter report
Statutory review of compatibility with the Charter – Offence provision
Summary: The Committee will write to the Attorney‐General seeking further information as to
whether or not there has been a statutory review under existing s. 38 of the offence in
existing s. 4B, including its compatibility with the Charter.
The Committee notes that clauses 11 and 15, repealing the sunset provisions in existing
s. 13ZV and amending existing s. 41, continue the operation of:
•

Part 2A, providing for preventative detention orders, from 9 March 2016 to 1 December
2016

•

All of the Act, from 1 December 2016 to 1 December 2021

The effect of clauses 11 and 15 is to extend the operation of the entirety of the Terrorism
(Community Protection) Act 2003 for five additional years.
The Committee observes that existing s. 38 requires a review of the existing Act. The report
of the statutory Review remarked:iv
The Charter of Human Rights and Responsibilities Act 2006 (the Charter) has been enacted
since the Terrorism (Community Protection) Act 2003 (TCPA) was passed. Consequently,
the compatibility of the TCPA with the Charter was not considered when the legislation
was enacted. It has been necessary for this to be done as part of the Review.
However, the Committee notes that, while the Review addresses the compatibility of existing
Parts 2, 2A, 3, 3A, 4 and 5 with the Charter, it does not expressly address the compatibility of
Part 1 of the Act with the Charter.v
The Committee observes that Part 1 includes an offence provision, existing s. 4B(1),vi which
provides:
A person commits an offence if—
(a) the person has possession or control of a document or information; and
(b) the person intentionally provides the document or information to another person; and
(c) the person does so with the intention of facilitating preparation for, the
engagement of a person in or assistance in a terrorist act.
Penalty: Level 5 imprisonment (10 years maximum.)
iv
v

vi

Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), p. 2.
Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), pp. 48, 80‐84, 104, 118, 131 & 135.
The Review did not examine Part 6, which has since been repealed.
The second reading speech for the Bill that inserted existing s. 4B remarked that the section ‘specifies that persons
who possess or control information or documentation and who intentionally provide information or documents with
the intention of facilitating or facilitating a terrorist act commit an offence. Given the very serious potential
implications of such actions it is appropriate that there is a significant penalty for persons who offer this sort of
assistance to persons planning terrorist acts. As we are aware the furnishing of information, or documentation to
terrorists is a tangible form of assistance that may have an impact on the potential lethality or seriousness of a
terrorist act.”: Second Reading Speech for the Terrorism (Community Protection) (Further Amendment) Bill 2006.
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The Committee notes that there do not appear to be any similar offences to existing s. 4B in
other state or territory legislation.
The Committee observes that existing s. 4B(1) is broader than similar Commonwealth
offences because it does not require the prosecution to prove that:
•

the accused possessed a thing or collected or made a document.vii Rather, it is enough
that the accused ‘provides a document or information’ to another person, for example
passing on things others have said.

•

the information or document possessed by the accused be ‘connected with’ preparation
for, the engagement of a person in or assistance in a terrorist act.viii Rather, it is enough
that the accused merely intended to facilitate such preparation, engagement or
assistance by providing the document or information, even if the provision is of little or
no use, for example obvious or incorrect information.

•

the accused wants a terrorist act to occur (or be prepared for), or is aware of a risk that
it will occur.ix Rather, it is enough if the accused merely wanted to facilitate someone
else’s possible preparation for such an act, for example general advice about the police’s
counter‐terrorism powers.

The Committee also notes that the Independent National Security Legislation Monitor, the
Council of Australian Governments review committee and the United Kingdom Supreme
Court have all recommended that the definition of ‘terrorist act’ in existing s. 4 be reviewed
to ensure that it does not apply to acts committed by parties regulated by the law of armed
conflict.x For example, existing s. 4B may expose a person who provides information to a
group planning lawful attacks (under international humanitarian law) on the military of any
foreign government (including groups supported by the Australian government) to
prosecution and punishment for up to 10 years in prison in Victoria.
The statutory Review remarked:xi
The COAG Committee’s Recommendations… although, in the Review Committee’s view,
of merit, essentially relate to the offences in the Commonwealth legislation and do not
bear upon the definition in the [Terrorism (Community Protection) Act 2003 (Vic)]. This
legislation has a different purpose, relating to the exercise of particular powers, not the
creation of offences. Consequently, it does not appear to the Review Committee that
implementation of those recommendations would require amendment to the definition
in the Victorian legislation.
Neither the statutory Review nor the Statement of Compatibility addresses existing s. 4B.
The Committee will write to the Attorney‐General seeking further information as to
whether or not there has been a statutory review under existing s. 38 of the offence in
existing s. 4B, including its compatibility with the Charter.
Privacy – Fair hearing – Covert search warrants – Statement of incompatibility
Summary: The Statement of Compatibility remarks that Part 2 and clause 5, which provide for
the Supreme Court to authorise a police officer to enter and search premises (including by
remote entry to any electronic equipment) without notice to the premises’ owner or occupier
vii
viii
ix
x

xi
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Compare Criminal Code (Cth), ss. 101.4 & 101.5.
Compare Criminal Code (Cth), ss. 101.4(1)(b) & 101.5(1)(b).
Compare Criminal Code (Cth), ss. 80.2C & 101.6. See also s. 80.3, providing a defence of good faith.
Independent National Security Legislation Monitor, Declassified Annual Report (20 December 2012), pp. 122‐124;
Council of Australian Governments, Review of Counter‐Terrorism Legislation (2013), [41]‐[45]; R v Gul [2013] UKSC 64,
[61]‐[62]. Compare Criminal Code (Can.), s. 83.01.
Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), p. 27 (emphasis added).
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may be incompatible with human rights. The Committee refers to Parliament for its
consideration the question of whether or not NSW and federal provisions for delayed notice
to occupiers and expressly not authorising interferences with lawful uses of computers are
less restrictive alternatives reasonably available to achieve the purpose of Part 2 and clause 5.
The Committee notes that Part 2 permits the Supreme Court to authorise a police officer ‘to
enter, by force or impersonation if necessary’ a premises (and to search, seize, place, copy,
operate or test items specified in the warrant) without any notice to the premises’ owner or
occupier. Clause 5, amending existing s. 9, will permit the Supreme Court to authorise a
police officer ‘to operate, by way of remote entry, any electronic equipment that is on the
premises’ (and to copy, print or other record information held in, or accessible from, that
equipment), also without notice to the premises’ owner or occupier.
The Statement of Compatibility remarks:
The covert search warrant provisions have implications for human rights. In particular,
these powers significantly affect the right to privacy, given the fact that a person is not
present during a search and may not find out about it afterwards. They also have
implications for the right to a fair hearing, given the difficulties that may be associated
with claiming legal privilege or challenging the lawfulness of evidence obtained during a
search. In light of the above analysis, and in particular the potential limitation of the
rights under sections 13 and 24 of the charter, I consider that, while there are strong
grounds for concluding that extending the operation of the covert search warrant
provisions is compatible with the charter, the bill may be partially incompatible with the
charter.
Nevertheless, I consider that the object of the provisions justify their continued
operation for the extended period set out in the new sunset provision. As set out in the
review report, the covert search warrant powers have been used on very few occasions
since their introduction, and have been an effective tool in investigating suspected
terrorist activity. Given the numerous safeguards in place, and the necessity of
supporting investigatory agencies in their efforts to combat terrorism, I therefore
consider it is necessary to support these powers, even in the event that they are
incompatible with charter rights.
The Committee observes that this may amount to a statement under Charter s. 28(3)(b)
that ‘part of the Bill is incompatible with human rights’.xii Such a statement is not binding
on any court of tribunal and does not affect the validity, operation or enforcement of the
Terrorism (Community Protection) Act 2003 or any other statutory provision.xiii
The Committee notes that similar provisions federally and in NSW are subject to
requirements that the occupier of the premises where the covert search warrant is executed
be notified of the existence and execution of the warrant within 6 months of its execution,
unless postponed by the judge who issued the warrant (for up to 12 or 18 months, or longer
in ‘exceptional circumstances’.)xiv The statutory Review recommended introducing a similar
provision in Victoria.xv However, the Statement of Compatibility remarks that existing Part
1A, which permits involvement of the Public Interest Monitor in applications for a covert
search warrant, ‘distinguishes the Victorian provisions from the delayed notification search
warrants available under commonwealth and NSW legislation’.

xii

xiii
xiv
xv

Charter s. 28(3)(b) provides that: ‘A statement of compatibility must state… if, in the member's opinion, any part of
the Bill is incompatible with human rights, the nature and extent of the incompatibility.’
Charter ss. 28(4) & 29.
Crimes Act 1914 (Cth), ss. 3ZZDA & 3ZZDC; Terrorism (Police Powers) Act 2002 (NSW), s. 27U.
Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), p. 53.
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The Committee also notes that a similar federal provision to clause 5, allowing for the federal
Attorney‐General to permit the Australian Security and Intelligence Organisation to use a
telecommunications facility or other electronic equipment to obtain access to data in a
computer, is expressed to not permit:xvi
the addition, deletion or alteration of data, or the doing of any thing, that is likely to:
(a) materially interfere with, interrupt or obstruct a communication in transit or the
lawful use by other persons of a computer unless the addition or alteration, or the
doing of the thing, is necessary to do one or more of the things specified in the
warrant; or
(b) cause any other material loss or damage to other persons lawfully using a
computer’.
The statutory Review identified the federal provision as a ‘possible precedent with
appropriate modifications’ in Victoria.xvii
The Committee refers to Parliament for its consideration the questions of whether or not
including provisions, similar to those federally and in NSW:
•

requiring delayed notice to occupiers (within six months, or longer, if extended by a
judge) of the execution of the warrant; and/or

•

expressly not authorising interference with the lawful use of a computer (unless
necessary to do one or more things specified in the warrant, other than causing any
other material loss or damage to other persons lawfully using a computer);

are less restrictive alternatives reasonably available to achieve the purpose of existing Part
2 and clause 5.
Children – Humane treatment of detainees – Fair hearing – Preventative detention orders –
Statement of incompatibility
Summary: The Statement of Compatibility remarks that Part 2A, which provides for the
Supreme Court to order the detention of people over 16 years of age for up to 14 days where
the order would substantially assist in preserving evidence of a terrorist act or prevent a
terrorist act occurring, may be incompatible with human rights. The Committee will write to
the Attorney‐General seeking further information. The Committee refers to Parliament for its
consideration the question of whether or not the application of presently excluded provisions
from the Children, Youth and Families Act 2005 to 16 and 17‐year olds detained under a
preventative detention order and/or the inclusion of protective provisions from the ACT’s
legislation for preventative detention orders are less restrictive means reasonably available to
achieve the purpose of Part 2A.
The Committee notes that existing Part 2A permits the Supreme Court to make an order to
detain anyone over 16 years of age for up to 14 days where the order would substantially
assist in preserving evidence of a terrorist act that has occurred in the last 28 days or (if the
person is reasonably suspected of being about to engage in, or possesses a thing in
connection with, or has done an act in planning or preparation of, a terrorist act) preventing
a terrorist act occurring in the next 14 days. Detainees are largely limited from
communicating with others, other than notifying certain people that they are safe, consulting
with lawyers about the detention order and (in the case of children and incapable persons)
communicating with a parent or guardian.

xvi
xvii
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The Committee observes that existing s. 13D(2) provides that an applicant’s obligation to
include ‘a summary of the grounds on which the applicant considers that the order should be
made’ does not require the inclusion of information that ‘is likely to prejudice national
security’. The statutory Review remarked:xviii
The Review Committee found this to be a rather unusual provision, in that it allows for
the withholding of information from the summary required by subsection (1)(g), but
provides for no similar limitation on the full suite of information required by subsection
(1)(b). On the face of it, the withholding of evidence from the subject of the application
engages the right to a fair hearing under section 24 of the Charter.
The Statement of Compatibility remarks that ‘information may be excluded from the
summary of grounds if providing that information would prejudice national security’, but
does not address existing s. 13D(2)(1)(b).
The Committee also observes that existing s. 13ZG provides that, unless the Supreme Court
orders otherwise, any communication between a person who is being detained under a
preventative detention order and his or her lawyer must be conducted in such a way that
‘the content and meaning of the communication… can be effectively monitored by a police
officer exercising authority under the preventative detention order’. Existing s. 13ZG(5)
provides that any permitted communication between a person who is being detained under
a preventative detention order and a lawyer for the purpose of obtaining advice about the
detention ‘is not admissible in evidence against the person in any proceedings in a court or
tribunal.’ The statutory Review remarked:
This provision not only affects the right to privacy, but also:
•

The right to a fair hearing under section 24 of the Charter, in that the police are
privy to all communications between the detainee and his or her lawyer relating to
the proceedings; and

•

The privilege against self‐incrimination under section 25(2)(k) of the Charter in
respect of any criminal charges arising out of the investigation and any derivative
evidence obtained as a result of information gleaned from the monitoring. Section
13ZG(5) does not specifically provide for a restriction on the use of derivative
information in respect of monitored conversations.

The Statement of Compatibility remarks that ‘[u]nder section 13ZJ(10), no information can be
disclosed for any purpose by a police office or interpreter monitoring such a communication
unless the information was communicated in the context of the detainee or lawyer breaching
the act by engaging in unauthorised communication.’ However, the Committee notes that
existing s. 13ZJ(10) only applies to intentional disclosures and, where the police officer who
monitors the communication is involved in any later criminal investigation of the detainee,
may not prevent that police officer from making personal use of that information in the
course of that investigation.
The Statement of Compatibility remarks:
The PDO provisions affect a number of fundamental human rights. In particular, the
potential for solitary confinement, the detention of young persons, and the monitoring
of communications with lawyers have significant implications in relation to the right to
be treated humanely while in detention, the rights of children, and the fair hearing right.
In light of the above analysis, and in particular the potential limitation of the rights
under sections 17(2), 22 and 24 of the charter, I consider that, while there are strong
grounds for concluding that extending the operation of the PDO provisions is compatible
with the charter, the bill may be partially incompatible with the charter.
xviii

Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), p. 83.
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Nevertheless, I consider that the object of the PDO provisions justify their continued
operation for the extended period set out in the new sunset provision. In my view, the
PDO scheme is fundamentally important for the protection of the Victorian community
given the potentially devastating consequences of terrorist acts. I consider that
adequate safeguards are in place to ensure that the powers under the scheme are not
used inappropriately. The fact that only one PDO has been issued since the powers were
introduced nearly a decade ago demonstrates the effectiveness of such safeguards. I
therefore consider that any risks to human rights inherent in a scheme of this nature are
adequately balanced by the importance of the objectives of the legislation.
The Committee observes that this may amount to a statement under Charter s. 28(3)(b)
that ‘part of the Bill is incompatible with human rights’.xix Such a statement is not binding
on any court of tribunal and does not affect the validity, operation or enforcement of the
Terrorism (Community Protection) Act 2003 or any other statutory provision.xx
The Committee notes that existing s. 13WA(5) provides that ‘[n]o provision of the Children,
Youth and Families Act 2005 applies in respect of the detention of a person in a youth justice
facility under a preventative detention order’ other than a list of specific provisions.
Provisions of that Act that are excluded by existing s. 13WA(5) include:
•

s. 487(f) of that Act, which prohibits ‘the adoption of any kind of discriminatory
treatment’ (‘to the extent that that paragraph applies to discriminatory treatment that is
reasonable and necessary having regard to the nature of the person’s detention’.) The
Statement of Compatibility remarks that this would not permit discrimination ‘in a way
that imposed an unreasonable limitation on the right’ to equality in Charter s. 8.xxi

•

s. 497 of that Act, which makes it an offence for ‘a person who has a duty of care with
respect to a child’ to intentionally fail to protect that child from significant harm
(including physical abuse and sexual abuse, damaging emotional or psychological harm
or harm to physical development.) The Statement of Compatibility does not address the
exclusion of s. 497.

The Committee also notes that similar legislation in the Australian Capital Territory provides
that:

xix

xx
xxi
xxii
xxiii
xxiv
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•

a preventative detention order cannot be applied for, or made, for a child under 18
years old.xxii By contrast, existing s. 13J only prohibits the preventative detention of a
child under 16 years old. A majority of the statutory Review were ‘not of the view than
an amendment is necessary to the current provisions relating to young persons’.xxiii

•

the Supreme Court must be satisfied, on reasonable grounds, that making the order is
the least restrictive way of preventing a terrorist act or the only effective way of
preserving evidence of a terrorist act.xxiv There is no express requirement to this effect
in existing Part 2A. The Statement of Compatibility remarks that, because of the Charter,
‘a court would be required to consider whether there are any less restrictive means of
achieving the purpose of the order’.

•

a detained person’s contact with a lawyer must not be monitored unless a senior police
officer, after notifying the legal aid commission and the public interest monitor, finds on
reasonable grounds that monitoring is necessary to prevent a defined list of

Charter s. 28(3)(b) provides that: ‘A statement of compatibility must state… if, in the member's opinion, any part of
the Bill is incompatible with human rights, the nature and extent of the incompatibility.’
Charter ss. 28(4) & 29.
The Statement of Compatibility mistakenly refers to s. 478.
Terrorism (Extraordinary Temporary Powers) Act 2006 (ACT), s. 11(1).
Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), p. 96.
Terrorism (Extraordinary Temporary Powers) Act 2006 (ACT), s. 18(4)(c) & (6)(c).
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consequences.xxv By contrast, existing s. 13ZG automatically permits all monitoring of
such communications unless the Supreme Court has directed otherwise.
The Committee will write to the Attorney‐General seeking further information as to
whether or not:
•

an applicant for a preventative detention order can withhold or omit information that
is prejudicial to national security when complying with the requirement to ‘set out the
facts and other grounds on which the applicant considers the preventive detention
order should be made’ under existing s. 13D(1)(b); and

•

a police officer who monitors communication between a detainee and a lawyer under
existing s. 13ZG may later take part in a criminal investigation of that detainee and, if
so, whether or not that police officer can make use of information from the
communication when investigating the detainee.

The Committee refers to Parliament for its consideration the questions of whether or not:
•

the application of presently excluded provisions from the Children, Youth and Families
Act 2005 (prohibiting ‘any type of discriminatory treatment’ against a detained child
and criminalising the failure of anyone who has a duty of care with respect to such a
child to prevent significant harm to that child) to 16 and 17 year olds subject to a
preventative detention order; and

•

the inclusion of protective provisions similar to those applicable in the ACT’s law for
preventative detention orders (barring the preventative detention of children under
18; expressly barring any preventative detention unless a court finds that making the
order is the least restrictive way of preventing a terrorist act or the only effective way
of preserving evidence of a terrorist act; and prohibiting monitoring of conversations
between a detainee and a lawyer unless, after notifying legal aid and the public
interest monitor, a senior police officer finds on reasonable grounds that the
monitoring is necessary);

are less restrictive means reasonably available to achieve the purpose of Part 2A.
Medical treatment without consent – Decontamination directions
Summary: Existing s. 18(1)(d) permits a police officer to ‘direct a person to submit to
decontamination procedures’. The Committee will write to the Attorney‐General seeking
further information as to whether or not existing s. 18(1)(d) permits a police officer to require
a person to take antibiotics or other medical treatment.
The Committee notes that, where a senior police officer has authorised such action for the
purpose of protecting people from chemical, biological or radiological contamination
resulting from a possible terrorist act in a particular area, existing s. 18(1)(d) permits a
police officer to ‘direct a person to submit to decontamination procedures’. It is an offence
for a person to refuse or fail to comply with such a request ‘unless the person has a
reasonable excuse’. Existing s. 21 provides that, ‘[i]f a person refuses to comply with a
direction… an authorised police officer… may use reasonable and necessary force to ensure
compliance with that direction’.
The statutory Review remarked:xxvi
xxv

Terrorism (Extraordinary Temporary Powers) Act 2006 (ACT), s. 56. The listed consequences are: ‘(a) interference with
or harm to evidence of, or relating to, a serious offence; (b) interference with or physical harm to a person; (c) the
alerting of a person who is suspected of having committed a serious offence, but has not been arrested for it (d)
interference with the gathering of information about the commission, preparation or instigation of a terrorist act;(e)
making it more difficult to prevent a terrorist act because a person is alerted; (f) making it more difficult to secure a
person’s apprehension for a terrorist act because a person is alerted.’
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[W]ith respect to any potential limitation of a person’s right not to be subject to medical
treatment without full free and informed consent under section 10 of the Charter, the
Review Committee are of the view that the decontamination procedures would not
amount to medical treatment. On a proper construction of the decontamination
powers, including in light of the right to request medical treatment in section 18A, the
powers would not extend to matters such as requiring a person to take antibiotics or
other medical treatment.
However, the Committee observes that the existing Act does not define ‘decontamination
procedures’xxvii or ‘reasonable excuse’. The Statement of Compatibility does not discuss the
compatibility of existing s. 18(1)(d) with the Charter’s right not to be subject to medical
treatment without full, free and informed consent.xxviii
The Committee will write to the Attorney‐General seeking further information as to
whether or not existing s. 18(1)(d) permits a police officer to require a person to take
antibiotics or other medical treatment.
Privacy – Authorisation of special powers reasonably necessary to protect essential
services from a terrorist act – Authorisation by Governor in Council for up to one year
Summary: The Committee refers to Parliament for its consideration the question of whether
or not existing s. 21F, by permitting the Governor in Council to authorise the police’s use of
identification, search and entry powers without warrant for up to one year in any area where
a key part of an essential service is located if the authorisation is reasonably necessary to
protect that service from a terrorist act, is compatible with the Charter’s right against
arbitrary or unlawful interference with privacy.
The Committee notes that existing Part 3A provides for the Supreme Court or the Governor
in Council to authorise police to use special powers, including powers to require people to
disclose and prove their identity, to search people and vehicles, to enter and search
premises, and to direct people to not enter, leave or not leave an area, without a warrant,
whether or not the police officer has reasonable grounds to do so, in an area described in the
authorisation.
The Statement of Compatibility remarks:
There is likely to be a limitation on charter rights, particularly the right to privacy, from
the exercise of special powers in relation to ‘target’ areas, which allows the special
powers to be exercised in relation to any person, any vehicle and any premises within
the area described in the authorisation. Of particular relevance to my consideration is
the statement of compatibility made to the Parliament in respect of the Summary
Offences and Control of Weapons acts Amendment Bill 2009, which declared a partial
incompatibility with the charter regarding the provision of stop, search and seize powers
that could be exercised on all persons in designated areas to detect carriage of weapons,
without need for reasonable suspicion on the part of officers exercising such powers.
However, in contrast to those provisions, I am of the view that the seriousness and
urgency of the objective of mitigating and preventing the risk of terrorist acts, and the
existence of the embedded safeguards, judicial oversight and constrained authorisation
xxvi
xxvii

xxviii
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Department of Justice, Victorian Review of Counter‐Terrorism Legislation (2014), p. 106.
Compare Terrorism (Emergency Powers) Act 2003 (NT), s. 4, which provides that ‘decontamination procedure does
not include the internal examination of a person’; and Public Safety Preservation Act 1986 (Qld), ss. 28 & 29, which
distinguish between ‘decontaminat[ing] [a] person’ and ‘provid[ing] any reasonably necessary treatment for the
person’ (including ‘tak[ing] any reasonably necessary samples and perform[ing] any reasonably necessary tests’.) See
also s. 30 of that Act, permitting a person to ‘refuse to undergo [medical] treatment’ unless ‘allowing the person to
leave without medical treatment will pose a serious risk to the life or health of individuals not already affected’.
Charter s. 10(c).
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processes, lends to the conclusion that any limitations arising from the exercise of the
special powers would be reasonable and proportionate.
While the Committee considers that existing ss. 21B, 21D and 21E (which permit the
Supreme Court to authorise the use of such powers for up to 14 days in respect of events
that attract large numbers of people, the prevention of a terrorist act within the next 14 days
and the aftermath of a terrorist act), are compatible with human rights, it notes that existing
s. 21F differs significantly from those provisions.
The Committee observes that existing s. 21F permits the Governor‐in‐Council (on the
recommendation of the Premier, the Minister responsible for an essential service and the
Commissioner of Police) to authorise the use of special powers for up to one year in an area
where ‘a key part of [an] essential service… is located’ if the authorisation ‘is reasonably
necessary… to protect that part from a terrorist act’. Such authorisations must be published
in the Government Gazette. Existing s. 21F neither requires judicial oversight, an imminent
terrorist act nor a particular event that attracts large numbers of people, and permits
authorisations for up to a year at a time. There is no express limit on the size of the area
where the Governor in Council can authorise the use of special powers, so long as the area is
where a ‘key part’ of an ‘essential service’ is located. The definition of ‘essential service’
means ‘transport’, ‘fuel (including gas)’, ‘light’, ‘power’, ‘water’, ‘sewerage’ and any other
service ‘whether or of a type similar to the foregoing or not’ specified ‘from time to time’ by
the Governor in Council.xxix
For example, if the Commissioner of Police, the Premier and Minister for Transport consider
that doing so is reasonably necessary to prevent a terrorist attack on the Melbourne CBD’s
public transportation facilities, existing s. 21F may permit the Governor in Council to
authorise, for up to a year, any police officer (and anyone assisting a police officer) to require
anyone in the CBD to disclose and prove their identity (and to detain them until that occurs);
to search anyone in the CBD; (and to detain them while that occurs); to stop and search any
vehicle in the CBD; and to enter and search any premises in the CBD. Neither the Governor in
Council nor the police would require any further legal authority (judicial or otherwise) to
perform such acts, other than publishing an order in the Government Gazette specifying
what powers can be exercised and where their use is authorised. People who fail to comply
with a request from a police officer pursuant to that order without reasonable excuse would
commit an offence punishable by up to two years in prison.
The Committee notes that Tasmania is the only other Australian jurisdiction that permits
anyone to authorise the use of random search and entry powers by the police to combat
terrorism for up to a year.xxx The remaining Australian jurisdictions permit the authorisation
of such powers for either 7 days or, in the case of the Commonwealth and the Northern
Territory, 28 days.xxxi The Committee observes that similar powers in the UK permitting the
Commissioner of Police to authorise random searches of people or vehicles in an area for up
to 28 days (but not requiring publication of the authorisation or that an essential service be
located in that area) where the Commissioner considers the authorisation ‘expedient for the

xxix
xxx

xxxi

See existing s. 3 (‘essential service’); Emergency Management Act 2013, ss. 74B, 74C; Essential Services Act 1958, s. 3.
Police Powers (Public Safety) Act 2005 (Tas), s. 14(2)(c) (applicable to transport interchanges, places where persons
gather in large numbers, and places where part of an essential service is located.) The Tasmanian regime allows the
Commissioner of Police (with the Premier’s approval) to permit random searches and cordons at such sites but
requires authorisation from the Supreme Court for ‘additional powers’ (including strip searches and entry to premises
without warrant.)
Crimes Act 1914 (Cth), s. 3UJ (28 days); Terrorism (Extraordinary Preventative Powers) Act 2005 (ACT), s. 68(2);
Terrorism (Police Powers) Act 2002 (NSW), s. 11 (7 days); Terrorism (Emergency Powers) Act 2003 (NT), s. 20D; Public
Safety Preservation Act 1986 (Qld), s. 8G (7 days); Terrorism (Police Powers) Act 2005 (SA), s. 4 (7 days); Terrorism
(Extraordinary Powers) Act 2005 (WA), s. 8(4) (7 days).
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prevention of acts of terrorism’ were found by the European Court of Human Rights in 2010
to be incompatible with the right to respect to respect for private life.xxxii
The Committee notes that the Council of Australian Governments review committee
remarked:xxxiii
Our primary recommendation is that there should be judicial approval across the
jurisdictions for all authorisations. However, we accept that in the detail of the differing
schemes a ‘compromise’ might be acceptable (such as the Victorian system where an
interim authorisation is made by the Police Commissioner with the written approval of
the Premier, but where the interim authorisation must then be scrutinised by the
Supreme Court;xxxiv or in South Australia, where a judicial officer has to sanction the
Police Commissioner’s level of belief that an authorisation is warrantedxxxv) As we have
said, there is room for the selection of local preferences but there should be, we
consider, a general scheme of judicial oversight in relation to authorisations for these
special powers.
The statutory Review did not specifically consider the compatibility of existing s. 21F with the
Charter, but concluded that because ‘[t]he authorisation of the Supreme Court is ordinarily
obtained’ under Part 3A and any ‘authorisation is subject to the written approval of the
Premier’, ‘where the statutory test is met, and where it is considered appropriate to make an
authorisation in relation to a specified area, it is reasonable and justifiable to exercise special
powers in respect of any person, vehicle or premises in that area.’xxxvi
The Committee refers to Parliament for its consideration the question of whether or not
existing s. 21F, by permitting:
•

the Governor in Council (rather than a court)

•

to authorise (by order in the Government Gazette, on the advice of the Premier, the
Minister responsible for an essential service and the Commissioner of Police)

•

the use of random search powers (including requiring identification and searches of
any people, vehicles and premises)

•

for up to one year

•

in any ‘area’ where a ‘key part’ of an essential service (including ‘transport’) is located

•

if the authorisation is ‘reasonably necessary’ to protect that part from a terrorist act
(whether or not such an act is imminent or likely),

is compatible with the Charter’s right against arbitrary or unlawful interference with
privacy.xxxvii

Minister’s response
The Committee thanks the Minister for the attached response.

Committee Room
23 November 2015
xxxii

xxxiii
xxxiv
xxxv
xxxvi
xxxvii
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Gillan & Quinton v UK [2010] ECHR 28. The UK powers have since been replaced by a narrower power permitting an
authorisation for up to 14 days if a senior police officer and the Secretary of State reasonably suspect a terrorist act
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than) is necessary to prevent such an act: Protection of Freedoms Act 2012 (UK), s. 61 & Schedule 6.
Council of Australian Governments, Review of Counter‐Terrorism Legislation (2013), [358].
Sections 21B and 21D, Terrorism (Community Protection) Act 2003 (Vic).
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Crown Land Legislation Amendment (Canadian Regional Park and Other Matters) Bill 2015
Delivering Victorian Infrastructure (Port of Melbourne Lease Transaction) Bill 2015
Domestic Animals Amendment Bill 2015
Drugs, Poisons and Controlled Substances Amendment Bill 2015
Education and Training Reform Amendment (Child Safe Schools) Bill 2015
Education and Training Reform Amendment (Funding of Non‐Government Schools) Bill 2014
Education and Training Reform Amendment (Miscellaneous) Bill 2015
Education Legislation Amendment (TAFE and University Governance Reform) Bill 2015
Emergency Management (Control of Response Activities and Other Matters) Bill 2015
Energy Legislation Amendment (Consumer Protection) Bill 2015
Energy Legislation Amendment (Publication of Retail Offers) Bill 2015
Firearms Amendment (Trafficking and Other Measures) Bill 2015
Fisheries Amendment Bill 2015
Gambling Legislation Amendment Bill 2015
Heavy Vehicles Legislation Amendment Bill 2015
Infrastructure Victoria Bill 2015
Interpretation of Legislation Amendment Bill 2015
Judicial Entitlements Bill 2015
Jury Directions Bill 2015
Justice Legislation Amendment Bill 2015
Justice Legislation Amendment (Police Custody Officers) Bill 2015
Justice Legislation Further Amendment Bill 2015
Land (Revocation of Reservations) Bill 2015
Legal Profession Uniform Law Application Amendment Bill 2015
Limitation of Actions Amendment (Child Abuse) Bill 2015

15
13, 14
7
6
5
5
7
1, 2
1
14
12
6
8
8, 9
5
9, 10
4
11, 12
14
6, 7
3
15
2
1
9, 12
14
9
11
7
10
14
12, 13
10
8
1
6
3
4, 6, 7
13, 14
14
14
2
2
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Alert Digest Nos.
Local Government Amendment (Fair Go Rates) Bill 2015
Local Government Amendment (Improved Governance) Bill 2015
Local Government Legislation Amendment (Environmental Upgrade Agreements) Bill 2015
Mental Health Amendment Bill 2015
National Electricity (Victoria) Amendment Bill 2015
National Parks Amendment (No 99 Year Leases) Bill 2015
National Parks Amendment (Prohibiting Cattle Grazing) Bill 2015
Parliamentary Committees and Inquiries Acts Amendment Bill 2015
Planning and Environment Amendment (Infrastructure Contributions) Bill 2015
Planning and Environment Amendment (Recognising Objectors) Bill 2015
Prevention of Cruelty to Animals Amendment Bill 2015
Public Health and Wellbeing Amendment (Hairdressing Registration) Bill 2015
Public Health and Wellbeing Amendment (No Jab, No Play) Bill 2015
Public Health and Wellbeing Amendment (Safe Access) Bill 2015
Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015
Racing Amendment Bill 2015
Regional Development Victoria Amendment (Jobs and Infrastructure) Bill 2015
Relationships Amendment Bill 2015
Resources Legislation Amendment Bill 2015
Road Legislation Amendment Bill 2015
Road Safety Amendment Bill 2015
Road Safety Amendment (Private Car Parks) Bill 2015
Road Safety Road Rules 2009 (Overtaking Bicycles) Bill 2015
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Bill 2015
Sentencing Amendment (Correction of Sentencing Error) Bill 2015
Serious Sex Offenders (Detention and Supervision) and Other Acts Amendment Bill 2015
State Taxation Acts Amendment Bill 2015
State Taxation Acts Further Amendment Bill 2015
Statute Law Repeals Bill 2014
Statute Law Revision Bill 2014
Summary Offences Amendment (Move‐on Laws) Bill 2015
Terrorism (Community Protection) Amendment Bill 2015
Transport Accident Amendment Bill 2015
Veterans and Other Acts Amendment Bill 2015
Victims of Crime Commissioner Bill 2015
Victorian Energy Efficiency Target Amendment (Saving Energy, Growing Jobs) Bill 2015
Victoria Police Amendment (Validation) Bill 2015
Wrongs Amendment (Asbestos Related Claims) Bill 2014
Wrongs Amendment Bill 2015
Wrongs Amendment (Prisoner Related Compensation) Bill 2015
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14
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8
3
10
12
3
1
7
6
11
2
12, 13
10, 11
14, 15
10
4
13, 14
9
14
8
7
3
11, 12
4
11, 12
5
14
1
1
1
14, 15
14
2
12
13
6
1
12
5, 6

Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly on rights and freedoms

Wrongs Amendment (Prisoner Related Compensation) Bill 2015

5, 6

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities Act 2006
Aboriginal Heritage Amendment Bill 2015
Adoption Amendment (Adoption by Same‐Sex Couples) Bill 2015
Back to Work Bill 2014
Corrections Legislation Amendment Bill 2015
Crimes Amendment (Child Pornography and Other Matters) Bill 2015
Criminal Organisations Control Amendment (Unlawful Associations) Bill 2015
Delivering Victorian Infrastructure (Port of Melbourne Lease Transaction) Bill 2015
Drugs, Poisons and Controlled Substances Amendment Bill 2015
Education and Training Reform Amendment (Miscellaneous) Bill 2015
Gambling Legislation Amendment Bill 2015
Justice Legislation Amendment Bill 2015 – House Amendment
Justice Legislation Amendment (Police Custody Officers) Bill 2015
Public Health and Wellbeing Amendment (No Jab, No Play) Bill 2015
Public Health and Wellbeing Amendment (Safe Access) Bill 2015
Public Health and Wellbeing Amendment (Safe Access Zones) Bill 2015
Relationships Amendment Bill 2015
Road Legislation Amendment Bill 2015
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Bill 2015
Serious Sex Offenders (Detention and Supervision) and Other Acts Amendment Bill 2015
Terrorism (Community Protection) Amendment Bill 2015

15
13, 14
1, 2
8, 9
9, 10
11, 12
6, 7
15
9, 12
12, 13
6, 7
13, 14
12, 13
10, 11
14, 15
13, 14
14
11, 12
11, 12
14, 15
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Appendix 3
Ministerial Correspondence 2015
Table of correspondence between the Committee and Ministers or Members
during 2015
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Back to Work Bill 2014

Treasurer

24‐02‐15
13‐03‐15

1 of 2015
2 of 2015

Wrongs Amendment (Prisoner
Related Compensation) Bill 2015

Attorney‐General

26‐05‐15
03‐06‐15

5 of 2015
6 of 2015

Justice Legislation Amendment Bill
2015 – House Amendment

Attorney‐General

09‐06‐15
19‐06‐15

6 of 2015
7 of 2015

Delivering Victorian Infrastructure
(Port of Melbourne Lease
Transaction) Bill 2015

Treasurer

10‐06‐15
22‐06‐15

6 of 2015
7 of 2015

Corrections Legislation
Amendment Bill 2015

Corrections

04‐08‐15
13‐08‐15

8 of 2015
9 of 2015

Crimes Amendment (Child
Pornography and Other Matters)
Bill 2015

Attorney‐General

18‐08‐15
29‐08‐15

9 of 2015
10 of 2015

Education and Training Reform
Amendment (Miscellaneous) Bill
2015

Education

18‐08‐15
24‐09‐15

9 of 2015
12 of 2015

Public Health and Wellbeing
Amendment (Safe Access) Bill 2015

Ms Fiona Pattern MLC

01‐09‐15
14‐09‐15

10 of 2015
11 of 2015

Criminal Organisations Control
Amendment (Unlawful
Associations) Bill 2015

Attorney‐General

15‐09‐15
24‐09‐15

11 of 2015
12 of 2015

Safe Patient Care (Nurse to Patient
and Midwife to Patient Ratios) Bill
2015

Health

15‐09‐15
30‐09‐15

11 of 2015
12 of 2015

Serious Sex Offenders (Detention
and Supervision) and Other Acts
Amendment Bill 2015

Corrections

15‐09‐15
17‐09‐15

11 of 2015
12 of 2015

Gambling Legislation Amendment
Bill 2015

Consumer Affairs, Gaming and
Liquor Regulation

06‐10‐15
19‐10‐15

12 of 2015
13 of 2015

Public Health and Wellbeing
Amendment (No Jab, No Play) Bill
2015

Health

06‐10‐15
16‐10‐15

12 of 2015
13 of 2015
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Adoption Amendment (Adoption
by Same‐Sex Couples) Bill 2015

Equality

20‐10‐15
09‐11‐15

13 of 2015
14 of 2015

Justice Legislation Amendment
(Police Custody Officers) Bill 2015

Police

20‐10‐15
04‐11‐15

13 of 2015
14 of 2015

Relationships Amendment Bill 2015

Attorney‐General

20‐10‐15
06‐11‐15

13 of 2015
14 of 2015

Public Health and Wellbeing
Amendment (Safe Access Zones)
Bill 2015

Health

10.11.15
19.11.15

14 of 2015
15 of 2015

Road Legislation Amendment Bill
2015

Roads and Road Safety

10.11.15

14 of 2015

Terrorism (Community Protection)
Amendment Bill 2015

Attorney‐General

10.11.15
23.11.15

14 of 2015
15 of 2015

Aboriginal Heritage Amendment
Bill 2015

Aboriginal Affairs

24.11.15

15 of 2015

Drugs, Poisons and Controlled
Substances Amendment Bill 2015

Attorney‐General

24.11.15

15 of 2015
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Appendix 4
Submissions received concerning the
Public Health and Wellbeing Amendment
(Safe Access Zones) Bill 2015
The Committee received submissions on the Public Health and Wellbeing Amendment (Safe Access
Zones) Bill 2015 from the following organisations:


Jeremy Orchard



Ben O'Brien, Helpers of God's Precious Infants



Right to Life Australia

The submissions are available on the Committee’s website.
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