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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
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Building Amendment (Enforcement and Other Measures) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

6 December 2016
7 December 2016
Legislative Assembly
Hon Richard Wynne MLA
Hon Richard Wynne MLA
Minister for Planning

Purpose
The Bill would amend the Building Act 1993 to:


improve the enforcement of the Act



provide for the further regulation of building practitioners



reform the building permit process.

The Bill would also amend the Domestic Building Contracts Act 1995 to further regulate entry into
domestic building contracts.
The Bill would also make consequential and miscellaneous amendments to other Acts.

Content
Delegation of legislative power – Delayed commencement — Whether justified
The Explanatory Memorandum contains the following statement in relation to clause 2 and the
commencement of the Bill:
Part 1, Part 5 (except sections 78, 79, 84, 85 and 86), Part 7 (except Division 2), Part 8 and
clauses 21(2), 51(1), 57 and 104 of the Bill come into operation on the day after the Act receives
the Royal Assent.
If a provision of the Bill (other than the provisions described above, Part 4 and Division 2 of
Part 7) is not proclaimed before 1 July 2018, it will come into operation on that day.
If Part 4 (which relates to building permit numbers and levies) and Division 2 of Part 7 are not
proclaimed before 1 July 2019 they will come into operation on that day. The commencement
of Part 4 and Division 2 of Part 7 of the Bill will introduce new requirements for the VBA to
issue building permit numbers and to receive levy. The delayed commencement is necessary
to enable the VBA to commission supporting information technology systems.
The Committee notes that the Explanatory Memorandum contains an explanation for the possible
delayed commencement of Part 4 and Division 2 of Part 7 of the Bill (i.e., 1 July 2019, which is more
than 12 months after the date of the Bill’s introduction).
However, the Committee notes that there is no explanation for the possible delayed commencement
of those provisions subject to a default commencement date of 1 July 2018 (which is also more than
12 months after the date of the Bill’s introduction).
1

Scrutiny of Acts and Regulations Committee

Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to the
Minister’s attention and to request further information as to the reasons for the possible delayed
commencement date of 1 July 2018.
Power of entry, search and seizure without a warrant
The Bill contains a number of provisions which permit entry without a warrant to residential and non‐
residential buildings and land: new sections 228D, 228E, 228J, 228K.
The Committee notes the following extract from the Statement of Compatibility:
In my view, while the exercise of the search and entry powers contained in the above clauses
may interfere with the privacy of an individual in some cases, any such interference will not be
arbitrary. The purpose of the entry and inspection powers is to ensure compliance with the
regulatory scheme, which is designed to protect consumers from unsafe practices and
unscrupulous operators. Further, the new entry scheme considerably enhances the protection
afforded to the right to privacy compared to the existing scheme currently provided by the
Building Act, as it introduces new restrictions on entry into homes.
The search and entry powers are strictly confined and contain a range of safeguards as
described above. Entry into homes for compliance purposes will only be permitted where
consent has been provided, where a warrant has been obtained, or in emergency
circumstances. Entries that facilitate inspections of buildings benefit the owners and users of
those buildings by ensuring their buildings are safe and built to the required standard. In all
cases, owner and occupiers will be informed of the purpose of the entry.
The Committee is satisfied that the powers or entry, search and seizure without a warrant, contained
in the Bill, are necessary and reasonable in the circumstances.
Self‐incrimination – Production of documents – Justification for limitation of privilege
The Bill contains a number of provisions which limit the right to protection against self‐incrimination
by providing for the compelled production of documents:


new section 227G, which provides an authorised person with power to compel a person to
provide information or documents in certain circumstances.



new sections 228D(6), 228E(4), 228I(2) and 228J(4), which provide that an authorised person
exercising a power of entry may require a person to produce documents to the authorised
person. (New section 229F provides that a person must not, without reasonable excuse, fail to
comply with the requirement of an authorised person.)

The Committee notes the following statement from the Statement of Compatibility:
The above provisions are subject to the protection against self‐incrimination, under new
section 229G which provides that it is a reasonable excuse for a natural person to refuse or fail
to give information or do any other thing that the person is required to do if the giving of the
information or the doing of the thing would tend to incriminate the person. However, the
protection is limited to information only and does not extend to documents which an
authorised person can require to be produced.

2
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The privilege against self‐incrimination generally covers the compulsion of documents or
things which might incriminate a person. New section 229G limits this protection by not
excusing a person from producing documents that would tend to incriminate that person.
However, it is my view that this limit is reasonable under s 7 of the charter.
At common law the protection accorded to the compelled production of pre‐existing
documents is considerably weaker than the protection accorded to oral testimony or to
documents that are brought into existence to comply with a request for information. This is
particularly so in the context of a regulated industry, where documents or records are required
to be produced during the course of practitioner's participation in that industry, and are
brought into existence for the dominant purpose of demonstrating that practitioner's
compliance with relevant duties and obligations. The duty to provide documents in this context
is consistent with the reasonable expectations of these individuals as persons who operate
within a regulated scheme.
These sections enable authorised persons to monitor compliance with the Building Act,
investigate potential contraventions, and protect consumers from detriment resulting from
non‐compliance with the regulatory scheme. It is necessary for authorised persons to have
access to documents to ensure the effective administration of the regulatory scheme.
The Committee is satisfied that the limitation of the privilege against self‐incrimination is both
reasonable and necessary in the circumstances.

Charter report
Self Incrimination – Compelled provision of information or assistance (i.e. computer passwords) –
person must comply even where compliance may result in the provision of incriminating information
Summary: Clause 47 of the Bill inserts a new section 228P that allows for the issue of a warrant
requiring a person to provide information or assistance to allow an inspector to access information held
in a computer or other electronic device. A warrant may be issued to a person alleged to have
contravened the Act or the regulations. Clause 47 of the Bill also inserts a new section 229G(3) which
provides that it is not a reasonable excuse to fail to provide information or assistance under that
warrant on the basis that the provision of information or assistance would tend to incriminate that
person. The Committee will write to the Minister seeking further information on the compatibility of
this section with the self incrimination right.
Clause 47 of the Bill replaces the current information gathering and entry powers in Division 2 of Part
13 of the Building Act 1993 with new provisions. The new section 228P would provide that if a
magistrate is satisfied that there are reasonable grounds to believe that there is digital or electronic
information connected with a contravention of the Act or the regulations a warrant may be issued to
authorise an authorised person to require a person to provide any information or assistance that is
reasonable and necessary to allow the authorised person to access and copy the information. Under
the new section an authorised person may make such a requirement of a person alleged to have
contravened the Act or the regulations.
The new s 229G(3) provides:
Despite subsection (1), it is not a reasonable excuse for a natural person to refuse or fail to
provide information or assistance that a person is required under section 228P to provide, if
the provision of the information or assistance would tend to incriminate the person.
The Committee observes that the effect of new section 229G(3) is that an authorised person may
require a suspect to provide passwords for certain electronic devices where either the provision of
the password or the data obtained may be evidence of that person’s offending. The Committee
3
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considers that these new provisions in clause 47 may limit a suspect’s Charter rights to a fair hearing
in s 24, including the right against compelled self‐incrimination set out in Charter section 25(2)(k).
The Statement of Compatibility does not discuss this provision.
The Committee notes that the Supreme Court of Victoria has held that coercive powers requiring
suspects to supply incriminating computer encryption keys (in that case, ones applied by the Chief
Examiner, supervised by the Supreme Court and used to investigate organised crime offences) are not
reasonable limits on the Charter’s rights against self‐incrimination unless any evidence discovered as
a result (and not otherwise discoverable) is inadmissible in any future prosecution of the person.1
England’s Court of Appeal has held that both the making of an order requiring a suspect to divulge a
password and the prosecution of a suspect for failing to do so are compatible with European fair
hearing rights.2 By contrast North American courts have held that such powers are incompatible with
rights against compelled self‐incrimination where the supply of passwords may be evidence of the
person’s access to, or the existence of, incriminatory data,3 unless the person’s access to, and the
existence and nature of, the incriminatory data is already known to investigators.4
The Committee will write to the Minister seeking further information as to whether the new sections
228P and 229G(3), by permitting a court to require a person to provide information or assistance
where the information obtained as a result may be used in evidence to prove subsequent charges,
is a reasonable limit on the Charter’s rights against compelled self‐incrimination.
The Committee makes no further comment.

1
2

3

4

4

Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [91]‐[92], [155]‐[156].
R v S & A [2008] EWCA Crim 2177; Greater Manchester Police v Andrews [2011] EWHC 1966 (Admin), discussing s 49 of
the Regulation of Investigatory Powers Act 2000 (UK).
E.g. R. c. Boudreau‐Fontaine 2010 QCCA 1108, [46] [Quebec Court of Appeal]; In Re: Grand Jury Subpoena Duces Tecum
dated March 25, 2011; USA v Does, 670 F 3d 1355 (2012) [United States of Court of Appeals for the 11th Circuit].
E.g. Commonwealth v Gelfgatt (unreported, Massachusetts Supreme Judicial Court, 25th June 2014).
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Children Legislation Amendment (Reportable Conduct) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

6 December 2016
7 December 2016
Legislative Assembly
Hon Martin Foley MLA
Hon Jenny Mikakos MLC
Minister for Families and Children

Purpose
The Bill would amend the Child Wellbeing and Safety Act 2005 to establish the reportable conduct
scheme. Under the scheme, an allegation of reportable conduct, or employee misconduct involving a
child, committed by an employee within or connected to certain entities, will be required to be
reported by the entity to the Commission for Children and Young People (the Commission).
The Commission will administer the scheme, which will include overseeing or conducting
investigations. Information will also be shared under the scheme, as necessary, with the Commission,
regulators, Victoria Police, the head of an entity, the Secretary to the Department of Justice and
Regulation (for the purpose of assessing or reassessing whether an employee may hold a working with
children check) and any other prescribed person or body.
The Bill also would also make consequential and other amendments to the Commission for Children
and Young People Act 2012, the Working with Children Act 2005, the Education and Training Reform
Act 2006, the Children, Youth and Families Act 2005, the Disability Act 2006 and the Ombudsman Act
1973.

Charter report
The Children Legislation Amendment (Reportable Conduct) Bill 2016 is compatible with the rights set
out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment.

5
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Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Private Members Bill

22 November 2016
7 December 2016
Legislative Council
Ms Georgie Crozier MLC

Purpose
The Bill would amend the Children, Youth and Families Act 2005 to:


require the Youth Parole Board to annually report on the number of persons convicted during
the reporting period of a serious offence committed while released on parole by the Board
(amended section 452) [3]



require the Board to give paramount consideration to the safety and protection of the
community in determining whether to grant or revoke parole or whether to amend or vary the
terms and conditions of a parole order (new section 458A). [4]

Charter report
Children – Youth parole – Paramount consideration – Safety and protection of the community
Summary: The effect of clause 4 may be that the Youth Parole Board must give greater consideration
to the protection of the community than to the protection of detainees when making parole decisions
about children. The Committee will write to the Member seeking further information.
The Committee notes that clause 4, inserting a new section 458A, provides that:
The Youth Parole Board must give paramount consideration to the safety and protection of
the community in determining whether—
(a) a person is to be released on or granted parole; or
(b) to revoke a parole order; or
(c) to amend or vary the terms and conditions to which a parole order is subject.
The Youth Parole Board is responsible for the parole of persons ordered by a court to be detained in
youth residential centres (i.e. persons aged between ten and fifteen at the time of sentencing, or who
were transferred from a youth justice centre) and youth justice centres (i.e. persons aged between
fifteen and twenty‐one at the time of sentencing, or who were transferred from a youth residential
centre.)
The Committee observes that the effect of clause 4 may be that the Youth Parole Board must give
greater consideration to the protection of the community than to the protection of detainees when
making parole decisions about children. The Committee considers that clause 4 may engage the
Charter right of ‘[e]very child… to such protection as is in his or her best interests and is needed by him
or her by reason of being a child.’5
The Statement of Compatibility remarks that:
this right is not engaged as the intention of the bill is to increase the safety of the broader
community, of which children form a significant cohort. Moreover, for those children applying
5

6

Charter s. 17(2).
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for parole, their ability to be granted parole will remain, with the added legislative direction
that this bill contains.
I consider that if there are limitations of charter rights, those limitations would be reasonable
and demonstrably justifiable pursuant to section 7(2) of the charter act.
The Committee observes that, in South Australia, a provision imposing a similar constraint on that
state’s Youth Parole Board is limited to parole of any detainee declared by a court to be a ‘recidivist
young offender’.6
The Committee will write to the Member seeking further information as to whether there is a less
restrictive alternative reasonably available to achieve the clause’s purpose.
The Committee makes no further comment.

6

Youth Offenders Act 1993 (SA), s. 41A(3) and see Criminal Law (Sentencing) Act 1988 (SA), s. 20C.
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Corrections Amendment (Parole) Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Private Members Bill

23 November 2016
7 December 2016
Legislative Council
Hon Edward O’Donohue MLC

Background
In August 1988, the Supreme Court sentenced Craig Minogue to life imprisonment, with a non‐parole
period of 28 years, for murder following his involvement in the 1986 bombing of the Russell Street
Police Headquarters. The bombing resulted in the death of Victoria Police Constable Angela Taylor and
injury to over 20 other people. Mr Justice Vincent described the offending as ‘one of the most serious
criminal actions ever to take place in this community…[and as]…behaviour recognised in so many other
parts of the world as an act of war’.7 The prisoner was eligible to apply for parole in January 2017 but
is no longer eligible following the passage of the Justice Legislation Amendment (Parole Reform and
Other Matters) Act 2016, (discussed below).

Purpose
The Bill inserts a new section 74AAC8 (‘the amendment’) in the Corrections Act 1986 to provide for
additional conditions for the making of a parole order for the prisoner Craig Minogue.
The Bill also provides that the Charter of Human Rights and Responsibilities Act 2006 (‘the Charter’)
has no application to the amendment and specifically, that section 31(7) of the Charter (expiry of the
override after 5 years) does not apply to the amendment.
The Committee notes that the Member has made an override statement supporting an override
declaration in the course of the second reading speech.

7
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R v Taylor, Stanley Brian; Minogue, Craig William John; Reed, Peter Michael & Minogue, Rodney Joseph [Russell Street
bombing] [1988] VicSC 435 (24 August 1988). Available online at http://www.austlii.edu.au/cgi‐
bin/sinodisp/au/cases/vic/VicSC/1988/435.html
74AAC. Conditions for making a parole order for Craig Minogue
(1)

The Board must not make a parole order under section 74 in respect of the prisoner Craig Minogue unless an
application for the order is made to the Board by or on behalf of the prisoner.

(2)

The application must be lodged with the Secretary of the Board.

(3)

After considering the application, the Board may make an order under section 74 in respect of the prisoner Craig
Minogue if, and only if, the Board—
(a)

(b)

8

is satisfied (on the basis of a report prepared by the Secretary to the Department of Justice) that the
prisoner—
(i)

is in imminent danger of dying, or is seriously incapacitated and, as a result, he no longer has the
physical ability to do harm to any person; and

(ii)

has demonstrated that he does not pose a risk to the community; and

is further satisfied that, because of those circumstances, the making of the order is justified.

(4)

The Charter of Human Rights and Responsibilities Act 2006 has no application to this section.

(5)

Without limiting subsection (4), section 31(7) of the Charter of Human Rights and Responsibilities Act 2006 does
not apply to this section.

(6)

In this section, a reference to the prisoner Craig Minogue is a reference to the Craig Minogue who was sentenced
by the Supreme Court on 24 August 1988 to life imprisonment for the murder of a police officer arising from his
involvement in the Russell Street bombing on 27 March 1986.".
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The Committee notes that section 31(4) of the Charter declares that it is the intention of Parliament
that an override declaration will only be made in exceptional circumstances.
The override statement in the second reading speech provides:
The bill also includes a provision making it clear that the Charter of Human Rights and
Responsibilities Act 2006 does not apply to the new section 74AAC, and that this override
provision is ongoing.
In this exceptional case, the charter act is being overridden and its application excluded to
ensure that the life sentence imposed by the Supreme Court for one of the ‘most serious
criminal actions ever to take place in this community’ (Justice Vincent) is fully or almost fully
served and to protect the community from the ongoing risk of serious harm presented by Craig
Minogue.
This provision is intended to serve as the override declaration envisaged by section 31(1) of
the charter act but goes further to make clear that the charter act does not apply to section
74AAC at all and that the override and non‐application of the charter act do not expire after
five years under section 31(7) of the charter act.
Whether the amendments sought to be made by the Bill constitute grounds for an ‘exceptional
circumstance’ is a matter for Parliament to consider.

Charter report
Equality before the law – Cruel, inhuman or degrading treatment – Fair hearing – No parole unless
in imminent danger of dying or seriously incapacitated
Summary: Clause 3 bars the Adult Parole Board from making a parole order ‘in respect of the prisoner
Craig Minogue’ unless it is satisfied that he ‘is in imminent danger of dying, or seriously incapacitated’.
While the Committee agrees that clause 3 is compatible with the Charter’s right to liberty, it considers
that aspects of clause 3 may engage other Charter rights. The Committee will write to the Member
seeking further information.
The Committee notes that clause 3, inserting a new section 74AAC(3)(a)(i), bars the Adult Parole
Board from making a parole order ‘in respect of the prisoner Craig Minogue’ unless it is satisfied that
he ‘is in imminent danger of dying, or seriously incapacitated, and as a result, he no longer has the
physical ability to do harm to any person’. The Committee observes that Minogue is presently serving
a sentence of imprisonment for life.9
The Statement of Compatibility remarks:
The changes to the parole scheme effected by this bill do not change the position that Craig
Minogue has been deprived of his liberty and lawfully detained for the duration of the head
sentences imposed by the Supreme Court after conviction of serious offences in a fair hearing.
In those circumstances, in my view, the bill does not limit the rights in section 21 of the Charter.
While the Committee agrees that clause 3 is compatible with the Charter’s right to liberty, it
considers that aspects of clause 3 may engage other Charter rights.
First, the Committee notes that clause 3 applies to just one person. The Statement of Compatibility
remarks:

9

R v Taylor et al [1988] VicSC 435. See also R v Minogue [1988] VicSC 670.
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The bill does not give rise to any discrimination based on a relevant attribute and hence does
not limit the right in section 8(3) of the charter act to equal protection of the law without
discrimination.
However, the Committee observes that a further right in Charter s. 8(3) to ‘equality before the law’
may not be limited to laws that give rise to discrimination based on a relevant attribute. In particular,
some overseas human rights laws prohibit legislatures from passing a ‘Bill of Attainder’,10 a reference
to ‘the ancient practice of the Parliament in England of punishing without trial specifically designated
persons or groups’.11
Second, the Committee notes that the effect of clause 3 is that Minogue will remain imprisoned until
he is either close to death or seriously incapacitated. The Statement of Compatibility remarks:
Section 10(b) of the charter provides that a person must not be treated or punished in a cruel,
inhuman or degrading way. In my opinion, the bill’s imposition of restrictive conditions on the
making of a parole order in relation to Craig Minogue does not limit the right in section 10(b).
However, the Committee observes that the European Court of Human Rights has held that ‘there is…
now clear support in European and international law for the principle that all prisoners, including those
serving life sentences, be offered the possibility of rehabilitation and the prospect of release if that
rehabilitation is achieved’.12
Third, the Committee notes that Minogue’s current sentence includes an order that he ‘serve a further
period of 28 years before [he] will be eligible for parole’. In issuing that sentence (together with a
sentence for Minogue’s co‐accused that did not provide for any eligibility for parole), Vincent J
remarked:13
Taking account this difference in the measure of responsibility, the differences which exist
between your prior criminal history and that of your co‐offender, your age and the necessity
to give significance to the possibility of rehabilitation in your case, I have arrived at the view
that there should be some disparity between the sentence imposed upon you, in its operation
at least, and that of your co‐offender.
The Committee observes that the effect of clause 3 may be to reverse Vincent J’s ruling. The Statement
of Compatibility does not address Minogue’s Charter right to have any criminal charge (including a
sentence that provides for his eligibility for parole) determined by an independent court or tribunal
after a fair hearing.14
The Committee will write to the Member seeking further information as to the compatibility of
clause 3 with the Charter right to have any criminal charge (including a sentence that provides for
his eligibility for parole) determined by an independent court or tribunal after a fair hearing.
The Committee makes no further comment.

Constitutional validity
Parliamentary Committees Act 2003 – Section 17(a)(i) – Undue trespass to rights or freedoms –
Judicial power – Sentencing – Life sentence – Parole eligibility after minimum term – Whether
legislation sets aside, varies, alters or otherwise nullifies a judgement, decree, order or sentence of

10
11
12
13
14

10

E.g., United States Constitution, Articles I.9.3 & I.10.1.
Selective Service System v. Minnesota Public Interest Research Group, 468 U.S. 841 (1984), 847.
Vinter v UK [2013] ECHR 645, [114].
R v Taylor et al [1988] VicSC 435.
Charter s. 24(1).
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the Supreme Court – Whether interference with exercise of judicial power – Doctrine in Kable v DPP
(NSW) – Ad hominem (directed to the individual) legislation – Whether Bill is tantamount to a
prohibition on parole for one individual – Whether legislation is a valid law
Changes to Parole eligibility
In the Second Reading Speech for the Bill, the Hon Edward O’Donohue MLC remarked:
The legislative amendments contained in this bill are modelled on the amending provisions of
the Corrections Amendment (Parole) Bill 2014,15 introduced by the previous coalition
government to protect the Victorian community by keeping Julian Knight in jail.
…
As was the case with the Julian Knight legislation in 2014, the new test created in the bill is that
Craig Minogue should not be considered for parole unless the following preconditions are met:
the adult parole board must be satisfied on the basis of a report prepared by the Secretary of
the Department of Justice and Regulation that he is in imminent danger of dying, or is seriously
incapacitated, and as a result no longer has the physical ability to do harm to any person; and
that he has demonstrated that he does not pose a risk to the community; and the adult parole
board is further satisfied that, because of those circumstances, the making of the order is
justified.
The bill’s provisions will mirror those established for Julian Knight and follow the test
established by the High Court of Australia in the Crump case, which confirmed that the
conditions surrounding the granting of a parole order are a function of executive government
(Crump v. New South Wales (2012) 247 CLR 1).
Crump involved a challenge to legislation introduced in New South Wales amending the Crimes
(Administration of Sentences) Act 1999 (NSW) (new section 154A). The amendments were substantially
the same as those contained in this Bill. However, the amended NSW regime may be differentiated
from the current Bill because it applied to a group of prisoners (identified by references to remarks
made by judges at the time they were sentenced). The remarks were to the effect that the prisoners
should never be released from custody. The Committee further discusses below the possible
significance of the key difference between this Bill and the NSW provisions, that is, the current Bill is
concerned with one individual not a class of persons identified by some criminal acts committed by
them (serious offenders as in the NSW Act).
The High Court held in Crump:
(1) (Majority joint judgment and Heydon J agreeing) The sentencing re‐determination did not give
the plaintiff any right or entitlement to release on parole. Section 154A did not impeach, set
aside, alter or vary the sentence under which the plaintiff was deprived of his liberty. [60], [70],
[71]
(2) (per French CJ) – that there was a distinction to be drawn between the judicial function
exercised in sentencing and the administrative function exercised by a parole authority in
determining whether an eligible prisoner should be released [27], [28]
(3) (Joint judgment, French CJ and Heydon J agreeing) the grant of parole is an executive decision to
be excised in light of the statutory provisions that apply from time to time and may reflect
changeable policies and practices. The judicial sentence and its legal effect was not changed by
section 154A [28], [34], [35], [38], [58‐60], [70], [72], [74]
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For substantially similar reasons, all seven Justices of the High Court held the amendments to the
Crimes (Administration of Sentences) Act 1999 (NSW) to be valid.
The Committee considers that the decision in Crump may indicate the current Bill is constitutionally
valid as not infringing Chapter III of the Federal Constitution. That is, that the proposed law does not
set aside, vary or nullify the original sentence.
One person laws – Ad hominem legislation (directed to the person)
There is a further question to be considered that is raised in remarks in the joint judgement of the High
Court (four justices) in an earlier case Baker v The Queen (2004) 223 CLR 513, which upheld the validity
of earlier NSW legislation placing different restrictions on parole for prisoners who had been the
subject of non‐release recommendations when they were sentenced. Justices McHugh, Gummow,
Hayne and Heydon JJ commented:
In the circumstances of the present case, it could not be said that the appellant was the sole
and direct "target" of the 1997 Act, so it is unnecessary to determine what would have been
the consequences of such a conclusion.
The Committee observes that it may be said that Craig Minogue is the sole and direct “target” of the
present Bill.
The High Court has previously struck down a state law where one person was the sole and direct target.
In Kable v New South Wales (1996) 189 CLR 51, a majority of the Court struck down a law that
authorised the making of a detention order against Gregory Wayne Kable as incompatible with the
federal constitution’s requirements for the integrity of the state judiciary as an institution. All members
of the majority expressly relied on the fact that the law was directed at one person.
By contrast, in Fardon v Attorney‐General (Qld) (2004) 223 CLR 575, the High Court upheld the validity
of legislation allowing courts to order the detention of any serious sex offender. Several members of
the Court remarked that such legislation is of a very different character from the legislation struck
down in Kable, because ‘It is an Act of general application, unlike the ad hominem nature of the
legislation in Kable’.
However, the present Bill, like the Corrections Amendment (Parole) Act 2014 on which it is modelled,
differs in an important way from the legislation considered by the High Court in Baker, Kable and
Fardon. The legislation in Baker, Kable and Fardon imposed functions on courts (i.e. of making orders
concerning eligibility for parole or for continuing detention.) By contrast, the present Bill does not
impose any functions on a court, but instead restricts the powers of the Adult Parole Board (an
executive body.) For that reason, the Committee considers that the particular ground of invalidity
applied in Kable – that a state law gave state courts a role that was incompatible with their integrity –
is not applicable to the Bill.
Instead, a possible ground of invalidity may be one that was applied recently by the Queensland Court
of Appeal. In Attorney‐General (Qld) v Lawrence [2013] QCA 364, the Queensland Court of Appeal
applied the High Court’s Kable decision to invalidate a state law that did not impose any functions on
a court. The law in question empowered the executive government to make a ‘public interest
declaration’, requiring the detention of a sex offender, in cases where the Supreme Court declined to
order such detention. The Court of Appeal held:
The exercise by the executive of the power… would undermine the authority of orders of the
Supreme Court, orders which are otherwise vulnerable on appeal only on an appeal within the
Supreme Court (from the Trial Division to the Court of Appeal) and to the High Court… The
amendments do not merely treat the court order as the criterion by reference to which new
rights or obligations are created by legislation; public interest declarations are to be made by
12
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the executive, they are to be made on a case by case basis on the merits as perceived by the
executive, and the substantial effect of such a declaration is equivalent to a reversal of the
Court’s order.
The Committee notes that, unlike the Queensland law, the present Bill does not give any new powers
to the executive. However, the Committee observes that it may be argued that a legislative decision
to alter the parole eligibility of a single prisoner subject to a court‐ordered non‐parole period could be
seen as having an analogous impact on the integrity of the judiciary to the Queensland law’s
empowering of the executive, on a ‘case by case basis on the merits’, to order the detention of people
who the courts have ordered released from detention.
The Committee observes that, while the High Court in Crump v NSW held that the legislature can alter
the parole eligibility of prisoners who were sentenced to a non‐parole period, it did so in relation to a
NSW parole eligibility law expressed in general terms and applicable to multiple prisoners. The
question of the constitutional validity of a similar law that is targeted solely and directly at a named
prisoner has not yet been decided by the High Court. (The Committee notes that the amendments
introduced by the Corrections Amendment (Parole) Act 2014 are currently the subject of a High Court
challenge by Julian Knight, with the case due to be heard in early 2017, see:
http://www.hcourt.gov.au/cases/case_m251‐2015).
The Committee considers that the present Bill raises unique questions of constitutional law and
refers those questions to Parliament for its consideration.
The Committee makes no further comment
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Crimes (Mental Impairment and Unfitness to be Tried) Amendment
Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

6 December 2016
7 December 2016
Legislative Assembly
Hon Martin Pakula MLA
Hon Martin Pakula MLA
Attorney‐General

Purpose
The Bill would amend the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 (the Principal
Act) to:


modernise the law relating to unfitness to be tried and include statutory principles applying to
adults and children



streamline proceedings under the Principal Act and remove from juries the decision as to
whether a person is fit to stand trial



better provide for the needs of people with cognitive impairment under the Principal Act



improve the system for review of supervision orders made under the Principal Act



reframe the roles under the Principal Act of the Attorney‐General, the Director of Public
Prosecutions and the Secretary to the Department of Health and Human Services.

The Bill would also:


transfer the functions of the Forensic Leave Panel to the Mental Health Tribunal



amend the Sentencing Act 1991, the Confiscation Act 1997 and the Road Safety Act 1986 to allow
ancillary orders to be made in relation to certain findings under the Principal Act.

Content
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that the Act will come into operation on a day or days to be proclaimed,
with a default commencement date of 1 July 2018, which is more than 12 months after the
introduction of the Bill.
The Explanatory Memorandum provides the following explanation for the possible delayed
commencement of the Act:
The longer‐than‐usual forced commencement period will provide time for the Director of
Public Prosecutions and the Mental Health Tribunal to prepare for and assume their new
functions, and allow time for affected agencies to undertake the planning necessary to
transition all current supervision orders to the new regime of 5‐yearly reviews.

14
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The Committee is satisfied that the possible delay in the commencement of the Act is justified.

Charter report
The Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2016 is compatible with
the rights set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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Justice Legislation Amendment (Parole Reform and Other Matters)
Act 2016
Introduced
Second Reading Speech
Royal Assent
House
Member introducing Bill
Minister responsible
Portfolio responsibility

6 December 2016
7 December 2016
13 December 201616
Legislative Assembly
Hon Lisa Neville MLA
Hon Gayle Tierney MLC
Minister for Corrections

Note: The Committee reports on this Act pursuant to section 17(c)(ii) of the Parliamentary
Committees Act 2003.

Purpose
The Act amends the Corrections Act 1986 by:


introducing a presumption against parole for prisoners who are serving a prison sentence with
a non‐parole period for an offence of murder of a person who the prisoner knew was, or was
reckless as to whether the person was, a police officer (new section 74AAA). [3]
The presumption will:
o

apply retrospectively (i.e., apply regardless of whether the prisoner was sentenced for
the murder before, on or after the commencement of the clause)

o

prohibit the Adult Parole Board from making a parole order in respect of such a
prisoner unless satisfied that, because the prisoner is in imminent danger of dying or is
seriously incapacitated, they are no longer able to harm any person and do not pose a
risk to the community



providing for victims of crime to be given certain information about a prisoner, including parole
information [5]



introducing a presumption against parole for prisoners who are serving a prison sentence with
a non‐parole period for murder, conspiracy to commit murder, accessory to murder and
manslaughter, in circumstances where a deceased victim's body or remains were not located at
the time of sentencing the prisoner for the offence (new section 74AABA). [6]
The presumption will:



o

apply retrospectively

o

prohibit the Adult Parole Board from making a parole order in respect of such a
prisoner unless satisfied that they have cooperated satisfactorily in the investigation of
the offence to identify the location, or the last known location, of the body or remains
of the victim and the place where the body or remains of the victim may be found.

amend the definition of ‘serious violent offence’ in section 77(9) to include the offence of
accessory to murder, so that a prisoner who has been convicted and sentenced to imprisonment
with a non‐parole period for accessory to murder can only be released on parole by the Serious
Violent Offender or Sexual Offender Parole (SVOSO) division of the Adult Parole Board. [7]

The Act also amended the Sentencing Act 1991 by:
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allowing the court — when sentencing of an offender for murder, conspiracy to commit murder,
accessory to murder and manslaughter, in circumstances where a deceased victim's body or
remains have not been located at the time of sentencing — to take into account whether or not
the offender has cooperated in the investigation of the offence to identify the location, or the
last known location, of the body or remains of the deceased victim, and the place where the
body or remains of the victim may be found (new subsection 5(2CA)). [9] Clause 9 would also
apply retrospectively (i.e., to existing offenders and charged persons).

Content
Retrospective application – Future application based on past events — Adverse impact on offenders
and charged persons
The Committee notes the following extract from the Statement of Compatibility in relation to the
retrospective nature of clauses 3, 6 and 9:
Clauses 3, 6 and 9 apply retrospectively to existing offenders and charged persons, and thus is
relevant to the right not to be subject to retrospectively applied punishment.
In my view, the right in s 27(2)17 is not limited by these reforms, as the denial of parole in
accordance with the new conditions should not be characterised as punishment. Parole is
administered by the board under the Corrections Act 1986. Although a sentencing court fixes
the non‐parole period, the fixing of such a sentence exhausts the relevant court's judicial
function. Parole then becomes a matter of executive discretion, within the confines of a
legislative scheme, such as the Corrections Act 1986. As discussed above, the High Court has
acknowledged that it is open to the legislature to alter the circumstances in which particular
persons may be released on parole, even during the currency of their prison term. Further, the
sentencing reform in clause 9 simply enshrines the existing sentencing practice that deems
conduct involving hiding or disposing of a body to be an aggravating factor in relation to
sentencing, and any subsequent cooperation of an offender with an investigation to be a
mitigating factor in sentencing.
The Committee also notes the following further extract from the Statement of Compatibility in relation
to the retrospective nature of clause 3:
I also accept that the nature of the limitation is aggravated by the retrospective effect of the
limitation, as an offender would have had an expectation at the time of sentence that they had
some possibility for release in the future (or for release at an earlier stage, if not serving a life
sentence) and the capacity to live a useful life post‐release.
I also accept that there may be alternative less restrictive means reasonably available to
achieve the purpose, for example through parole conditions which facilitate an increased
possibility of release. In this regard, it may be argued that clause 3 is incompatible with the ss
10(b) and 22(1) of the charter, in light of the particularly severe retrospective effect the
limitation will have on certain individual offenders and the potential availability of less
restrictive alternative measures.
However, I intend to proceed with this legislation, notwithstanding the possibility that clause
3 is incompatible with the charter, as I am of the firm view that there is a need to strengthen
parole laws to counter this particular abhorrent form of offending and send a clear message
that the murder of police officers is unacceptable. I consider that the bill appropriately targets
the worst kind of offending that exists in Victoria. As I have noted, murdering a police officer
constitutes an affront to society itself.
17
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In proceeding with this legislation, I note again the High Court's findings on the grant of parole,
including that it is an executive decision which may reflect changeable policies and practices.
While clause 3 may be partially incompatible with the charter, I believe it furthers the
legitimate objectives of enhancing a critical aspect of community safety and protection and
addressing community concerns regarding the release of prisoners who commit the worst kind
of crimes.
The Committee also notes the following further extract from the Statement of Compatibility in relation
to the retrospective nature of clause 6:
Clause 6 serves an important objective in addressing the particular distress to victims' families
that results from murder cases where the victim's body or remains cannot be located. These
cases exacerbate the acute pain and suffering experienced by persons connected to a victim
and act as an obstacle to bringing closure to victims' families.
Convicted prisoners serving a sentence currently have no real incentive to assist in the
resolution of such matters. The reform serves the twin aims of providing greater opportunity
for closure for victims' families and also incentivising offenders to cooperate. Families are
rightly entitled to recover and bury their loved ones, and to the small degree of closure that
this may provide. New tough constraints on the granting of parole in relation to offenders who
choose not to cooperate sends a necessary message that such offenders should not be able to
access the privilege of parole.
I accept that the nature of the limitation can be severe in relation to an individual affected,
most likely preventing an offender from ever being granted parole. However, the extent of the
limitation in the corrections system will be fairly confined. There are currently eight prisoners
serving custodial sentences for murder in cases were the victim's body was never found, and
approximately four parolees. The reform will also apply to any future relevant offending. The
retrospective nature of the reform is alleviated in part by the ability of an existing offender
imprisoned for a 'no body' murder case to elect to cooperate following the enactment of this
reform.
I am satisfied that the limitation achieves, and is rationally connected to, its purpose. Prisoners
who cooperate, including years after sentencing, will be considered positively by the board in
relation to their parole applications and those who do not cooperate will have their parole
constrained. The retrospective nature of the reform is alleviated in part by the ability of an
existing offender imprisoned for a 'no body' murder case to elect to cooperate following the
enactment of this reform.
The Committee refers to Parliament the question whether the retrospective application of clauses
3, 6 and 9 is justified in the circumstances.

Privilege against self‐incrimination – cooperation by offender in investigation – whether privilege
abrogated
Under clauses 6 and 9, an accused who wishes to avoid detriment (denial of access to parole or a more
severe sentence) may be compelled to reveal information which may expose him or her to further
criminal punishment.
The Committee notes the following statement in the Statement of Compatibility:
Cooperating satisfactorily in a murder investigation to identify the location of the remains of
the victim may require the accused to reveal information that may expose him or her to future
punishment, for example, for additional crimes connected to the murder, or in the event that
the present conviction is quashed and a new trial is ordered.
18

Alert Digest No. 1 of 2017

I am of the view, however, that the right not to be compelled to testify against oneself is not
limited by this reform. Clauses 6 and 9 are concerned only with sentencing or parole, and are
predicated on a finding of guilt having already been made. A prisoner to whom the proposed
parole regime would apply is not a person facing criminal proceedings who is being compelled
to confess guilt, contrary to the right expressed in s 25(2)(k).
The Committee is satisfied that clauses 6 and 9 do not abrogate the privilege against self‐
incrimination.

Charter report
Cruel, inhuman or degrading treatment – Children – Fair hearing – Person imprisoned for murder
who knew or was reckless as to whether the victim was a police officer – No parole unless in
imminent danger of death or seriously incapacitated
Summary: Clause 3 bars the Adult Parole Board from paroling a prisoner convicted of murdering a
person who the prisoner knew was, or was reckless as to whether the person was, a police officer,
unless it is satisfied that the prisoner is in imminent danger of dying, or seriously incapacitated. The
Committee will write to the Minister seeking further information.
The Committee notes that clause 3, which inserted a new section 74AAA into the Corrections Act
1986, bars the Adult Parole Board from making a parole order in respect of a prisoner convicted of
murdering a person who the prisoner knew was, or was reckless as to whether the person was, a
police officer, unless it is satisfied that the prisoner ‘is in imminent danger of dying, or seriously
incapacitated, and as a result, the prisoner no longer has the physical ability to do harm to any
person’. Clause 3 applies to all prisoners, including prisoners convicted and sentenced before new
section 74AAA came into operation. However, it only applies if the police officer was either performing
any duty or exercising any power of a police officer at the time of the murder, or where the murder
arose from or was connected with the police officer’s role as a police officer.
The Statement of Compatibility remarks:
Section 10(b) provides that a person must not be treated or punished in a cruel, inhuman or
degrading way. Similarly, s 22(1) provides that all persons deprived of liberty must be treated
with humanity and with respect for the inherent dignity of the human person.
…While the Victorian statute book already provides for the possibility of life in prison with no
prospect of parole, I accept that introducing restrictive constraints on the granting of parole
to certain prisoners may induce a sense of hopelessness in an offender that may constitute a
limit on the rights in ss10(b) and 22(1) of the charter.
…
I note that the extent of the limitation in the corrections system will be fairly confined. The
reform will only affect the parole applications of three prisoners currently serving life
sentences with non‐parole periods for the murders of police officers. The reform will also apply
to deter any future relevant offending, as prospective offenders will be fully aware of the
consequences that flow from such actions.
The limitation is rationally connected to the purpose of the reform, which is to deny parole to
any offender who knowingly or recklessly murders a police officer, in order to reflect the
seriousness of the offending and its impact on society. The reform provides a safeguard to
address potential cases where an offender has no knowledge that the victim was a police
officer and/or it was pure coincidence that the victim was a police officer. This factual
information will be known from the court record at trial and sentencing, which the board will
take into account when considering parole decisions.
19
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I accept that the nature of the limitation is severe in relation to the individuals affected, as in
certain cases (where the individual is serving a life sentence) it will prevent that offender from
being released except in very limited circumstances, and those circumstances are not
conducive to leading any useful life post‐release. I also accept that the nature of the limitation
is aggravated by the retrospective effect of the limitation, as an offender would have had an
expectation at the time of sentence that they had some possibility for release in the future (or
for release at an earlier stage, if not serving a life sentence) and the capacity to live a useful
life post‐release.
I also accept that there may be alternative less restrictive means reasonable available to
achieve the purpose, for example through parole conditions which facilitate an increased
possibility of release. In this regard, it may be argued that clause 3 is incompatible with the ss
10(b) and 22(1) of the charter, in light of the particularly severe retrospective effect the
limitation will have on certain individual offenders and the potential availability of less
restrictive alternatives measures.
The Committee observes that:


unlike existing Victorian provisions on mandatory minimum non‐parole periods, new section
74AAA extends to child offenders and regardless of whether or not special reasons (such as law
enforcement assistance, diminished responsibility due to psychosocial immaturity, impaired
mental functioning or mental illness) exist.18 The Statement of Compatibility remarks:
[T]here are many protections built into the sentencing system to ensure sentences for
children or young offenders take into account their age and prospect for rehabilitation,
and allow for alternative sentences such as a youth justice centre order or youth
residential centre order. Further, a sentencing court will have regard to the prospects of
parole being granted in a particular case when setting the head sentence. I note that in
relation to existing offenders currently serving a sentence, these reforms will not capture
any existing offender who was sentenced as a child.
However, the Committee observes that new section 74AAA may apply to existing prisoners who
murdered a police officer when they were a child but who were sentenced as adults. The United
Nations Human Rights Committee and the Supreme Court of the United States have held that
imprisoning a person for life without parole for crimes committed as a child may be incompatible
with human rights protections in some circumstances.19



unlike the existing Victorian provision setting a mandatory minimum non‐parole period for
crimes against emergency workers, new section 74AAA does not expressly require that the
prisoner murdered a police officer, but rather only expressly requires that the prisoner ‘knew…
or was reckless as to whether the person was, a police officer’.20 The Committee notes that this
formulation may include people who murder anyone while aware of the risk that the person
was a police officer (for example, a person who kills someone wrongly believing them to be an
undercover officer.)



unlike the existing Victorian provision on baseline sentences for murder of emergency workers,
new section 74AAA does not expressly require that a ‘court, in determining sentence, is satisfied
beyond reasonable doubt that… at the time of carrying out the conduct the accused knew or
was reckless as to whether that person was’ a police officer.21 The Committee notes that new
section 74AAA does not expressly set out a procedure, standard of proof, rules of evidence or
appeal rights for determining whether any prisoner knew or was reckless as to whether the
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person he or she murdered was a police officer, other than to specify that ‘the Board must have
regard to the record of the court in relation to the offending’.
The Committee will write to the Minister seeking further information as to:
•

whether any of the existing prisoners to whom new section 74AAA applies committed the
murder when the prisoner was a child;

•

whether or not new section 74AAA applies to a prisoner who murdered or murders a person
who is not a police officer while reckless as to whether the person was a police officer

•

the procedure, standard of proof, rules of evidence and appeal rights that apply to
determinations by the Adult Parole Board about whether a prisoner applying for parole knew
or was reckless as to whether the person he or she murdered was a police officer.

Age discrimination – Cruel, inhuman or degrading treatment – No parole unless homicide prisoner
cooperated satisfactorily to identity last known location of victim’s remains – Child homicide
Summary: Clause 6 bars the Adult Parole Board from paroling a homicide prisoner unless the Board is
satisfied that the prisoner cooperated satisfactorily to identify the last known location of the victim’s
remains. The clause may not prevent the parole of uncooperative prisoners convicted of child homicide,
but may prevent the parole of some homicide prisoners whose victims were found without their
cooperation or who were wrongly convicted. The Committee will write to the Minister seeking further
information.
The Committee notes that clause 6, which inserted a new section 74AABA into the Corrections Act
1986, bars the Adult Parole Board from making a parole order in respect of a person imprisoned for
‘an offence of murder, conspiracy to murder, accessory to murder or manslaughter’ unless the Board
‘is satisfied that the prisoner has cooperated satisfactorily in the investigation of the offence to
identify’ the last known location of the body or remains of the victim of the offence.
The Statement of Compatibility remarks:
Clause 6 serves an important objective in addressing the particular distress to victims’ families
that results from murder cases where the victim’s body or remains cannot be located. These
cases exacerbate the acute pain and suffering experienced by persons connected to a victim
and act as an obstacle to bringing closure to victims’ families.
Convicted prisoners serving a sentence currently have no real incentive to assist in the
resolution of such matters. The reform serves the twin aims of providing greater opportunity
for closure for victims’ families and also incentivating offenders to cooperate. Families are
rightly entitled recover and bury their loved ones, and to the small degree of closure that this
may provide. New tough constraints on the granting of parole in relation to offenders who
choose not to cooperate sends a necessary message that such offenders should not be able to
access the privilege of parole.
However, the Committee observes that, under existing s. 5A of the Crimes Act 1958, ‘[a] person who,
by his or her conduct, kills a child who is under the age of 6 years in circumstances that, but for this
section, would constitute manslaughter is guilty of child homicide, and not of manslaughter’. So, new
section 74AABA may not prevent the making a parole order for a person who fails to satisfactorily
cooperate in identifying the last known location of a child under six (killed in circumstances not
amounting to murder), but may prevent the parole of a similarly placed prisoner who killed a person
aged six years or over. The Committee considers that new section 74AABA may engage the Charter’s
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right to equal protection of law without discrimination on the basis of age.22 The Statement of
Compatibility does not address that right.
In relation to the Charter’s rights against cruel, inhuman or degrading treatment, the Statement of
Compatibility remarks:
I accept that the nature of the limitation can be severe in relation to an individual affected,
most likely preventing an offender from ever being granted parole. However, the extent of the
limitation in the corrections system will be fairly confined. There are currently eight prisoners
serving custodial sentences for murder in cases where the victim’s body was never found, and
approximately four parolees…
I am satisfied that the limitation achieves, and is rationally connected to, its purpose. Prisoners
who cooperate, including years after sentencing, will be considered positively by the board in
relation to their parole applications and those who do not cooperate will have their parole
constrained.
I am also satisfied that there are no less restrictive means reasonably available to achieve the
purpose. The presumption against parole will take into account the individual circumstances
of the prisoner to cooperate, including their capacity to cooperate (such as mental or physical
infirmity), their capacity to cooperate based on their role in the offending (ie whether, due to
the circumstances of the offence, the offender has the requisite knowledge or not) and the
significance and usefulness of the offender’s cooperation.
However, the Committee observes that the terms of new section 74AABA are not expressly limited to
homicide prisoners ‘where the victim’s body was never found’, but rather apply to any homicide
prisoner unless the Board is satisfied that the prisoner ‘cooperated satisfactorily’ to identity the last
known location of the body or remains of the victim. So, in a homicide case where the victim’s remains
were found without the prisoner’s assistance, new section 74AABA may permanently prevent the
Adult Parole Board from making a parole order for such a prisoner.
The Committee also observes that new section 74AABA may have a particular impact on people who
are wrongly convicted of homicide.23 In such cases, new section 74AABA may prevent a wrongly
convicted person from ever being paroled in circumstances where the homicide victim’s body has
never been found. Unlike in South Australia (the first Australian jurisdiction with such a parole law),
Victorian prisoners have no access to an independent process for post‐appeal review of convictions.
The Committee will write to the Minister seeking further information as to:
•

the compatibility of new section 74AABA, to the extent that it applies to prisoners convicted of
manslaughter but not child homicide, with the Charter’s right to equal protection of the law
without discrimination on the basis of age;

•

whether or not new section 74AABA prevents the Adult Parole Board from making a parole
order for a homicide prisoner after the victim’s remains have been located, where they were
located without any satisfactory cooperation from the prisoner;

•

whether or not new section 74AABA prevents the Adult Parole Board from making a parole
order for a homicide prisoner who maintains his or her innocence of any involvement in the
death of a person, where that person’s remains have not been located.
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Chamber thought they were pursuing righteous ends.’
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The Committee makes no further comment.

Constitutional validity
Parliamentary Committees Act 2003 – Section 17(a)(i) – Undue trespass to rights or freedoms –
Judicial power – Sentencing – Life sentence – Parole eligibility after minimum term – Whether
legislation sets aside, varies, alters or otherwise nullifies a judgement, decree, order or sentence of
the Supreme Court – Whether interference with exercise of judicial power – Doctrine in Kable v DPP
(NSW) – Ad hominem (directed to the individual) legislation – Whether Bill is tantamount to a
prohibition on parole for one individual – Whether legislation is a valid law
Changes to Parole eligibility
The Committee refers to its above discussion of the Corrections Amendment (Parole) Bill 2016 (under
the ‘Constitutional validity’ heading) and considers that the same conclusion applies regarding the
changes to parole eligibility in the current Act (clauses 3 and 6). That is, the decision of the High Court
in Crump may indicate that the current Act is constitutionally valid as not infringing Chapter III of the
Federal Constitution because the provisions do not set aside, vary or nullify the original sentence of a
court.
The Committee also notes the following statement by the Minister for Police in the Second Reading
Speech for the Bill in relation to clause 3 (new section 74AAA):
These restrictions on the grant of parole for police murderers have been modelled on the Julian
Knight legislation,24 but apply to a category of prisoner for a class of offending and are designed
to ensure the validity of the bill from legal challenge.
The Explanatory Memorandum also provides:
New section 74AAA is modelled on section 74AA of the Corrections Act 1986 which was
inserted by the Corrections Amendment (Parole) Act 2014. However, new section 74AAA
applies to an existing category of prisoner (serious violent offenders) based on a category of
crime (murder of a police officer).
One person laws – Ad hominem legislation (directed to the person)
As discussed above in relation to the Corrections Amendment (Parole) Bill 2016, ad hominem laws
(laws which are directed to an individual) raise questions of constitutional law that have not yet been
decided by the High Court. Since the changes to parole eligibility introduced by clauses 3 and 6 are not
directed at an individual but to a category of prisoner, the Committee considers that those
constitutional questions do not arise in relation to the current Act.
The Committee makes no further comment.
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The Corrections Amendment (Parole) Act 2014. See the discussion above regarding the Corrections Amendment (Parole)
Bill 2016 (under the ‘Constitutional Validity’ heading).
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Summary Offences Amendment (Begging or Gathering Alms) Bill
2016
Introduced
Second Reading Speech
House
Member introducing Bill
Private Members Bill

9 November 2016
7 December 2016
Legislative Council
Ms Sue Pennicuik MLC

Purpose
The Bill would amend the Summary Offences Act 1966 to repeal the offence of begging or gathering
alms (current sections 49A(1) and 49A(2) replaced by a new section 49A).

Charter report
The Summary Offences Amendment (Begging or Gathering Alms) Bill 2016 is compatible with the rights
set out in the Charter of Human Rights and Responsibilities.
The Committee makes no further comment.
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Victorian Planning Authority Bill 2016
Introduced
Second Reading Speech
House
Member introducing Bill
Minister responsible
Portfolio responsibility

6 December 2016
7 December 2016
Legislative Assembly
Hon Richard Wynne MLA
Hon Richard Wynne MLA
Minister for Planning

Purpose
The Bill would establish the Victorian Planning Authority (VPA), under a new Principal Act, as a principal
advisory body to Government on strategic planning issues.
The Bill defines the objects and functions of the VPA, sets out its powers and defines the rules and
procedures within which the VPA will operate.

Charter report
Freedom of expression – Offence provisions – Board or CEO may designate ‘confidential information’
Summary: Clause 41 of the Bill makes it an offence for a relevant person to disclose ‘confidential
information’, which may limit the right to freedom of expression. The clause contains an internal
definition of ‘confidential information’, which is defined as information designated by the Board or the
Chief Executive Officer to be confidential information. There is no limit on the type of information that
may be designated to be confidential information or the purpose for which it may be designated. The
limit on the right to freedom of expression may be more extensive than is necessary to achieve the
purposes of the offence provision. The Committee will refer to Parliament the question of whether this
provision is a reasonable limit on the Charter’s right to freedom of expression.
Clause 41 of the Bill provides:
(1) A person who is, or has been, a relevant person, a member of the superseded Authority,
a chief executive officer of the superseded Authority or a superseded Authority employee,
must not disclose information that the person knows, or should reasonably know, is
confidential information.
…
(4) In this section—
confidential information means information that—
(a) the board or the superseded Authority has determined by resolution to be
confidential; or
(b) the chief executive officer or the chief executive officer of the superseded Authority
has designated in writing to be confidential;
The Committee observes that the effect of clause 41 is that the Board or the CEO may determine or
designate any information to be ‘confidential information’ without any requirement that the
information in fact be confidential or that the information be information of a kind that it is
necessary to keep confidential for any particular purposes related to the role or functions of the
Authority. The Committee considers that clause 41 may limit the Charter right to freedom of
expression in s 15.
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The Statement of Compatibility notes that this clause may limit the right to freedom of expression but
concludes that the limitation is reasonable because it is intended to protect the integrity of the
planning process:
The limitation is considered reasonable for the purposes of section 7(2) of the charter. The
purpose of the limitation is important in that it is intended to protect the integrity of the
planning process. It will prevent unfair advantage being taken of sensitive information to profit
some at the expense of others. The limitation on the right is directly related to its purpose to
ensure that the interests of property owners and the general public are protected. There do
not appear to be less restrictive means reasonably available to achieve the desired purpose.
The Committee notes that whilst the Statement of Compatibility states that the limitation is ‘directly
related to its purpose’ and states that ‘there do not appear to be less restrictive means reasonably
available to achieve the desired purpose’ the limitation as drafted appears to be broader than is
necessary to achieve the stated purposes. As drafted, there is no limit on the type of information that
can be designated as ‘confidential information’, nor the purposes for which it may be designated,
whereas the Statement of Compatibility notes that there are only specific instances in which
information would need to be designated.
If the information in question is genuinely confidential (as opposed to non‐confidential information
that is deemed to be ‘confidential information’) that information may already be protected by the
common law. For example under the common law all employees owe a duty of confidentiality to their
employers not to use or disclose confidential information obtained in the course of their employment.
Further, the disclosure of any ‘official information or documents’ by Victorian public servants is also
constrained by the Code of Conduct for Victorian Public Sector Employees, whether that information
or documents is confidential or not.25 To the extent that the clause seeks to prevent disclosure of
these types of information it may not be necessary.
If the purpose of the limit is (as indicated by the Statement of Compatibility) to prevent the disclosure
of ‘sensitive information’ in relation to planning matters that may allow unfair advantage to be
obtained by the use of that information then limiting ‘confidential information’ to this type of
information would appear to be a less restrictive alternative reasonably available to achieve the
purposes of the limit. The manner in which the Corporations Act 2001 deals with price sensitive
information in relation to share trading provides an example of how the Commonwealth legislature
has confined the type of information that is caught by information disclosure provisions. In the context
of the requirements of continuous disclosure s 674(2)(c) of the Corporations Act 2001 requires
notification of information that:
(i)

is not generally available; and

(ii) is information that a reasonable person would expect, if it were generally available, to
have a material effect on the price or value of ED securities of the entity.
In the absence of an equivalent limit on the information that may be designated to be ‘confidential
information’ under the Act, the Board and the CEO would be empowered to make it an offence to
disclose information that is the subject of public interest and legitimate public debate, regardless of
whether it is ‘sensitive information’ or not.
The Committee will write to the Minister seeking further information as to whether including a limit
on the types of information able to be designated as confidential information is a less restrictive
alternative reasonably available to achieve the clause’s purpose.
The Committee makes no further comment.
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Clause 3.4, Code of Conduct for Victorian Public Sector Employees.

Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses in relation to its correspondence on the Bills listed
below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

i.

Administration and Probate and Other Acts Amendment (Succession and Related
Matters) Bill 2016

ii.

Small Business Commission Bill 2016

iii.

Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016

iv.

Wrongs Amendment (Organisational Child Abuse) Bill 2016
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Appendix 2
Index of Bills in 2017
Alert Digest Nos.
Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016
Building Amendment (Enforcement and Other Measures) Bill 2016
Children Legislation Amendment (Reportable Conduct) Bill 2016
Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Corrections Amendment (Parole) Bill 2016
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2016
Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016
Small Business Commission Bill 2016
Summary Offences Amendment (Begging or Gathering Alms) Bill 2016
Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
Victorian Planning Authority Bill 2016
Wrongs Amendment (Organisational Child Abuse) Bill 2016

1
1
1
1
1
1
1
1
1
1
1
1
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(vi)

inappropriately delegates legislative power

Building Amendment (Enforcement and Other Measures) Bill 2016
Small Business Commission Bill 2016

1
1

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016
Building Amendment (Enforcement and Other Measures) Bill 2016
Children, Youth and Families Amendment (Youth Offenders) Bill 2016
Corrections Amendment (Parole) Bill 2016
Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016
Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
Victorian Planning Authority Bill 2016
Wrongs Amendment (Organisational Child Abuse) Bill 2016

1
1
1
1
1
1
1
1
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Upholding Australian Values
(Protecting Our Flags) Bill 2015

Mr Daniel Young MP

08.03.16

3 of 2016

Crimes Amendment (Carjacking)
Bill 2016

Hon Edward O’Donohue MP

30.08.16

11 of 2016

Primary Industries Legislation
Amendment Bill 2016
(House Amendments)

Agriculture

13.09.16

12 of 2016

Transport Integration Amendment
(Head, Transport for Victoria and
Other Governance Reforms) Bill
2016

Public Transport

25.10.16

14 of 2016

Small Business Commission Bill
2016

Small Business, Innovation and
Trade

22.11.16
07.12.16

16 of 2016
1 of 2017

Administration and Probate and
Other Acts Amendment
(Succession and Related Matters)
Bill 2016

Attorney‐General

06.12.16
15.12.16

17 of 2016
1 of 2017

Resources Legislation Amendment
(Fracking Ban) Bill 2016

Resources

06.12.16

17 of 2016

Urban Renewal Authority Victoria
Amendment (Development
Victoria) Bill 2016

Major Projects

06.12.16
23.01.17

17 of 2016
1 of 2017

Wrongs Amendment
(Organisational Child Abuse) Bill
2016

Attorney‐General

06.12.16
15.12.16

17 of 2016
1 of 2017

Building Amendment (Enforcement
and Other Measures) Bill 2016

Planning

07.02.17

1 of 2017

Children, Youth and Families
Amendment (Youth Offenders) Bill
2016

Ms Georgie Crozier MP

07.02.17

1 of 2017

Corrections Amendment (Parole)
Bill 2016

Hon Edward O’Donohue MP

07.02.17

1 of 2017

Justice Legislation Amendment
(Parole Reform and Other Matters)
Act 2016

Corrections

07.02.17

1 of 2017
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Bill Title

Minister/ Member

Victorian Planning Authority Bill
2016

Planning
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Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

07.02.17

1 of 2017

