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Terms of Reference – Scrutiny of Bills
The functions of the Scrutiny of Acts and Regulations Committee are –
(a) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament as to
whether the Bill directly or indirectly –
(i)

trespasses unduly upon rights or freedoms;

(ii) makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;
(iii) makes rights, freedoms or obligations dependent upon non‐reviewable administrative decisions;
(iv) unduly requires or authorises acts or practices that may have an adverse effect on personal
privacy within the meaning of the Privacy and Data Protection Act 2014;
(v) unduly requires or authorises acts or practices that may have an adverse effect on privacy of
health information within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legislative power;
(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
(viii) is incompatible with the human rights set out in the Charter of Human Rights and Responsibilities;
(b) to consider any Bill introduced into the Council or the Assembly and to report to the Parliament –
(i)

as to whether the Bill directly or indirectly repeals, alters or varies section 85 of the Constitution
Act 1975, or raises an issue as to the jurisdiction of the Supreme Court;

(ii) if a Bill repeals, alters or varies section 85 of the Constitution Act 1975, whether this is in all the
circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary section 85 of the Constitution Act 1975, but an issue is raised
as to the jurisdiction of the Supreme Court, as to the full implications of that issue;
Parliamentary Committees Act 2003, section 17
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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2018 one penalty unit equals $158.57)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Audit Amendment Bill 2018
Bill Information
Member
Portfolio

Hon Gavin Jennings MP
Special Minister of State

Introduction Date
Second Reading Date

19 December 2018
19 December 2018

Summary
The Bill re‐enacts with amendments certain provisions of the Audit Act 1994 to: ‐


Strengthen and modernise the Auditor‐General’s information gathering powers, including
provide the Auditor‐General with the power to enter and inspect premises for the purposes
of an audit;



Facilitate more effective information sharing between the Auditor‐General and other
integrity bodies, Auditors‐General from other jurisdictions and other relevant stakeholders;



Clarify reporting requirements and give the Auditor‐General greater discretion to share
reports;



Clarify the Auditor‐General’s ‘follow the dollar’ powers which enable the Auditor‐General to
audit the use of public funds given to an associated entity or other non‐government entity
by a public body.

Comments under the PCA
Powers of entry, search and inspection without a warrant (section 17(a)(i), PCA)
New section 43 (clause 9) provides the Auditor‐General or an authorised person with a power, under
certain circumstances, to enter and remain on premises owned or occupied by a public body or an
associated entity to inspect the premises and any document or other thing on the premises. This may
include entry to residential premises such as non‐government organisations that own or occupy
premises for the purposes of residential care services.
The Statement of Compatibility provides:
The ability of the Auditor‐General and authorised persons to effectively perform their
statutory functions depends on their ability to access and inspect premises that are subject to
an audit. In particular, to comply with Australian auditing standards, the Auditor‐General may
need to verify documentation through on‐site inspection and observation, and may not be able
to rely on documentary evidence alone.
The right to privacy is engaged to the extent that the Auditor‐General may need to access
premises during an audit that are also used for residential purposes (e.g. non‐government
organisations that own or occupy premises for the provision of residential care services).
The statutory power to enter and inspect is itself limited in scope, which reduces the likelihood
and extent of the interference with a person’s privacy. This power is only exercisable as a last
resort, where the Auditor‐General is not able to access the information by consent or the
relevant information cannot be obtained through the Auditor‐General’s power to require
information or attendance. The power cannot be used for assurance reviews, VAGO’s annual
1

Scrutiny of Acts and Regulations Committee

planning and annual reporting functions, or the Auditor‐General’s functions and powers under
other Acts.
The Bill also establishes safeguards designed to ensure that any interference is not
unreasonable or arbitrary:
Notice requirements attached to this power enable persons residing in the premises to be
aware of and have time to object to the Auditor‐General’s access and inspection of the
premises.
The Auditor‐General and authorised officers are required to observe procedural fairness
obligations when exercising their power of entry and inspection. For example, the Auditor‐
General or authorised person must provide proof of their identity if requested by the owner
or occupier of the premises, and must only conduct inspections at reasonable times and after
reasonable written notice.
The Auditor‐General, an authorised person or a VAGO officer is required to take reasonable
steps to protect the privacy of any person temporarily or permanently residing at the premises.
The Auditor‐General must also provide a written report to the Victorian Inspectorate within
three business days after an entry notice is served, which enables oversight of the Auditor‐
Generals’ exercise of this power and its interference with the right to privacy.
In my opinion, any limitation of the right to privacy arising from this amendment in the limited
circumstances specified is reasonable in light of the purpose of conducting efficient and
effective performance audits.
The Committee notes that the power of entry, search and inspection without a warrant under new
section 43 is for the purpose of ensuring compliance by public bodies and associated entities and
considers that it is both reasonable and necessary in the circumstances.

Charter Issues
Freedom of Expression – Reports by Auditor General – Prohibition on questioning the merits of
Government policy
Summary: The Committee will write to the Minister seeking further information as to whether the
provision prohibiting any report by the Auditor General from questioning the merits of policy objectives
of the Government limits the individual freedom of expression of the Auditor‐General.
Relevant provision
The Committee notes that clause 9 of the Bill, inserting a new s. 63 into the Audit Act 1994 (Vic),
provides:
(1) The Auditor General must not in a report prepared under this Act or any other Act
question the merits of policy objectives of the Government.
By comparison, the current s. 16(5) of the Audit Act 1994 (Vic) provides:
Nothing in this section entitles the Auditor‐General to question the merits of policy objectives
of the Government.
Charter analysis
The new section 63 of the Act appears to limit the Charter right to freedom of expression in s. 15(2) of
the Charter.
2
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Section 15(3) of the Charter provides that the rights in s. 15(2) of the Charter may be subject to lawful
restrictions reasonably necessary to respect the rights and reputation of other persons, or for the
protection of national security, pubic order, public health or public morality. The prohibition on
questioning the merits of Government policy objectives does not appear to fall within these categories.
There is conflicting authority in relation to whether the internal limits in certain Charter rights, such as
the right to freedom of expression, establish the scope of allowable limits under s. 7(2) of the Charter
(or exclude the operation of s. 7(2) of the Charter), however a number of cases have applied s. 7(2)
even after finding that the relevant limit did not fall within the internal limits of the right.1
Committee comment
The Committee observes that the longstanding convention in relation to Auditors General operating
under the Westminster system of government is that an Auditor General does not comment on or
criticise government policy. This may constitute a purpose of sufficient importance to warrant
limitation of the right under s. 7(2).
Even if the new s. 63 does impose a limit on the Auditor General’s freedom of expression, it may be
that because the Auditor General’s communication via reports under the Act ‘represents the fulfilment
of a statutory function’, the Auditor General will not have their ‘individual human rights’ limited by the
prohibition.
The Statement of Compatibility does not consider whether there is any limit on individual human rights
or whether any such limit is reasonable under s. 7(2).
Conclusion
The new legislative ban appears to limit freedom of expression by Auditors‐General (if statutory office
holders have human rights) and may limit the right in s. 15(2) of the Charter.
The Committee will write to the Minister seeking further information as to whether the new s. 63
limits the individual freedom of expression of the Auditor General.

1

LM [2008] VCAT 2084 [117] (s 21); Kracke v Mental Health Board [2009] VCAT 646 [109]‐[110]); AC [2009]
VCAT 1186 [122]‐[123]; PJB v Melbourne Health (Patrick's case) [2011] VSC 327 [74]‐[75]; Magee v Delaney
[2012] VSC 407 [157]; Kerrison v Melbourne City Council [2014] FCAFC 130 [230], [232], [233].
3
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Guardianship and Administration Bill 2018
Bill Information
Member
Portfolio

Hon Jill Hennessy MP
Attorney‐General

Introduction Date
Second Reading Date

19 December 2018
19 December 2018

Summary
The Bill: ‐


repeals the Guardian and Administration Act 1986, re‐enacts with amendments the law
relating to guardianship and administration;



provides a legislative scheme in relation to guardianship and administration; In that regard,
its primary objective is to protect and promote the human rights and dignity of persons with
a disability by having regard to the United Nations Convention on the Rights of Persons with
Disabilities as in force in Australia [7];



expressly provides that its provisions and the powers, functions and duties that it creates are
to be interpreted in the way that is the least restrictive of a person’s ability to decide and act,
and so that a person is given all practicable and appropriate support to enable them to
exercise their decision‐making capacity [8];



provides that a person making a decision for a represented person must have regard to a
number of key principles including that the represented person’s will and preferences should
only be overridden if it is necessary to prevent serious harm to them [9];



defines decision‐making capacity and recognises that a person has decision‐making capacity
if the person can make decisions with support;



retains the Office of the Public Advocate as an independent statutory office to promote the
rights and interests of persons with a disability;



provides for the appointment by VCAT of a supportive guardian, supportive administrator,
guardian or administrator for a person with a disability in specified circumstances;



provides a process for VCAT to consent to special medical procedures on behalf of persons
incapable of giving consent to those procedures.

Comments under the PCA
Delegation of Legislative power – Delayed commencement – Whether justified (s. 17(a)(vi), PCA)
Clause 2 provides that the Bill comes into operation on a day or days to be proclaimed with a default
commencement date of 1 March 2020 which is more than 12 months from the date of its introduction.
The Committee notes the Second Reading Speech: ‐
The Bill come into operation on a day or days to be proclaimed, or otherwise on 1 March 2020.
The default commencement date of 1 March 2020 is intended to allow for a reasonable
implementation period of approximately 12 months from the estimated date of passage of the
Bill. Such an implementation period is reasonable given that the Bill represents the most
significant change to guardianship and administration laws in over 30 years.
The Committee is satisfied that the delayed commencement of the Bill is reasonable and justified in
the circumstances.

4
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Charter Issues
The Guardianship and Administration Bill 2018 is compatible with the rights set out in the Charter of
Human Rights and Responsibilities.

5
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Integrity and Accountability Legislation Amendment (Public
Interest Disclosures, Oversight and Independence) Bill 2018
Bill Information
Member
Portfolio

Hon Gavin Jennings MP
Special Minister of State

Introduction Date
Second Reading Date

19 December 2018
19 December 2018

Summary
The Bill:‐


amends the Protected Disclosure Act 2012 and renames it as the Public Interest Disclosures
Act 2012;



adopts the term ‘public interest disclosure’ throughout the Act;



clarify the type of public sector improper conduct that a person can disclose in a public
interest disclosure;



clarify, simplify and increase the pathways for making a public interest disclosure;



protect public interest disclosures made to person and bodies outside of the integrity system
in limited circumstances;



simplify confidentiality obligations that apply to people who make and handle public interest
disclosure including to allow access to support services;



protects disclosers from legal costs in the event that they are unsuccessful in a claim for
compensation under the Public Interest Disclosures Act 2012;

The Bill also: ‐


amends the Ombudsman Act 1973 to provide the Ombudsman with clear jurisdiction over
publicly funded services;



allow people aged 10 to 16 to provide information to the Ombudsman on a voluntary basis
with safeguards;



clarifies and modernises the Ombudsman’s investigation powers and improve the
Ombudsman’s power to deal with complaints;



allows the Ombudsman to share information to collaborate with the public sector, effectively
resolve complaints and help authorities to improve their practices and procedures;

Other reforms include: ‐


6

streamlining the Parliamentary oversight of the Ombudsman, Independent Broad‐based
Anti‐corruption Commission (IBAC), Information Commissioner and the Victorian
Inspectorate by merging the Accountability and Oversight Committee with the IBAC
Committee and renaming it the Integrity and Oversight Committee and set out its functions.
Its functions are to report to both Houses of Parliament on matters that relate to the
performance of functions of the Information Commissioner, the IBAC and the Victorian
Inspectorate. The Integrity and Oversight Committee cannot reconsider decisions of the
Information Commissioner or Public Access Deputy Commissioner nor review decisions by
the IBAC and the Victorian Inspectorate, investigate conduct the subject of particular
complaints made to the IBAC and the Victorian Inspectorate. [36, 190]. An independent
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person is to be engaged to investigate particular public interest complaints made or notified
to the Integrity and Oversight Committee [14];


provide the Ombudsman, IBAC and Victorian Inspectorate with greater independence in their
respective budget processes similar to the Auditor‐General’s budget process [Part 5];



clarify and strengthen the Victorian Inspectorate’s oversight of coercive powers used by
integrity and accountability bodies;



increasing the threshold for IBAC to hold a public examination [119]; Note the extract from
the Second Reading Speech: ‐
IBAC can currently hold a public examination if there are exceptional circumstances, it is
in the public interest to hold a public examination, and a public examination would not
cause unreasonable damage to a person’s reputation, safety or wellbeing. The Bill will add
an additional requirement to better protect the rights and welfare of individuals. When
deciding whether to hold a public examination, the Bill will require IBAC to consider on
reasonable grounds that the conduct to be investigated is serious or systemic corrupt
conduct or serious or systemic police personnel conduct. The effect of this amendment is
to reserve IBAC’s public examinations for the most serious investigations of major public
importance….



specifying procedural fairness safeguards in the Independent Anti‐corruption Commission Act
2011 for public examinations;



removing the Crown’s right to claim any privilege when the IBAC is executing a search
warrant or examining a public officer (including any requirement under a witness summons).

Comments under the PCA
Delegation of legislative power – Delayed commencement – Whether justified (s. 17(a)(vi), PCA)
Clause 2 provides that Parts, 1, 6, 7 and 8 come into operation on the day after the day the Act receives
Royal Assent. The remaining provisions come into operation of a day or days to be proclaimed. If a
provision of the Bill, other than Part 5 does not come into operation before 1 January 2020, it comes
into operation on that day. Part 5 comes into operation on 1 July 2020. The Committee notes the
Explanatory Memorandum: ‐
Parts 1, 6, 7 & 8 will come into operation on the day after the day on which the Bill receives
the Royal Assent. Parts 2, 3 and 4 of the Bill and the Schedule to the Bill will come into
operation on a day or days to be proclaimed or on 1 January 2020 if not proclaimed before
that date. Part 5 will come into operation on 1 July 2020. This commencement date gives the
IBAC, Ombudsman and the Victorian Inspectorate time to develop and deliver implementation
plans to commence budget independence for their respective offices on and from the financial
year beginning 1 July 2020.
The Committee is satisfied that the delayed commencement of the Bill is reasonable and justified in
the circumstances.
Crown Privilege – Abrogation – Public interest immunity (section 17(a)(i), PCA)
Clauses 117 and 127 amend the Independent Broad‐based Anti‐corruption Commission Act 2011 (IBAC
Act). They provide that in response to a power exercised under a search warrant or a witness summons
or during an examination the Crown cannot assert any privilege such as public interest immunity2 and
2

A claim of public interest immunity made be made under the common law. A claim of public interest
immunity can be made by the State, The common law formulation of public interest immunity is expressed
7
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any secrecy obligations on public officers do not apply. (This previously only applied to police
personnel.) A person is not subject to any criminal, civil, administrative or disciplinary proceedings or
actions only because the person has not maintained secrecy or complied with a restriction upon the
disclosure of information imposed by an enactment or any rule of law for complying with the IBAC Act.
It does not apply to information, documents or things which are subject to Cabinet confidentiality.
The Committee notes the comments in the Statement of Compatibility:‐
A search warrant can only be issued where it is necessary for the purposes of the
investigation…the purpose of the amendment is to prevent public officers from using privilege
and secrecy provisions to avoid disclosing wrongdoing, and therefore enhances IBAC’s ability
to hold public officers and public bodies accountable; and does not affect a person’s right
against self‐incrimination..
The Committee also notes the comments in the Second Reading Speech: ‐
The key reforms in the Bill that relate to IBAC will improve IBAC’s public examination function
and enshrine key procedural fairness safeguards in legislation to better protect the rights of
individuals: increase the effectiveness of IBAC’s fact‐finding powers by preventing the Crown
from claiming privileges in relation to all public officers and overriding all public officers’
statutory secrecy obligations…
The Committee notes that the search warrant and witness summons can only be issued where
necessary for the purposes of investigation and its purpose it to prevent public officers from using
privilege and secrecy provisions to avoid disclosing wrongdoing. The Committee considers the
abrogation of Crown privilege is reasonable and necessary in the circumstances.
For completion the Committee further notes that clause 163 re‐enacts existing provisions by inserting
new sections 18H to 18S into the Ombudsman Act 1973. New section 18K re‐enacts and retains existing
provisions in relation to the abrogation of Crown privilege where a person has been served with a
witness summons under that Act. A person in the service of the Crown, an authority or a public interest
disclosure entity is not entitled to assert any privilege in relation to the production of document or
other thing or to give information in relation to an investigation made under a witness summons. The
Committee notes the comments in the Second Reading Speech:‐
The Bill also simplifies the drafting of the Ombudsman Act by setting out the Ombudsman’s
existing investigation powers in the Act, rather than importing them from repealed provisions
of the Evidence (Miscellaneous Provisions) Act 1958. This includes providing that statutory or
common law confidentiality obligations do not apply to prevent the disclosure of information,
documents or things to the Ombudsman for the purposes of an investigation or a witness
summons under the Ombudsman Act.
The Committee make no further comment.

Charter Issues
1. Presumption of innocence – Reasonable excuse provisions – Whether legal or evidentiary burden
Summary: Clauses 104, 107 and 110 insert prohibitions containing reasonable excuse defences. The
Statement of Compatibility discusses the compatibility of other reasonable excuse provisions inserted
into the Ombudsman Act, but does not discuss these provisions inserted into the Local Government Act,
Racing Act and Freedom of Information Act. The Committee will write to the Minister seeking further
in Sankey v Whitlam ‘[T]he court will not order the production of a document, although relevant and
otherwise admissible, if it would be injurious to the public interest to do so.’ Sankey v Whitlam (1978) 142
CLR1 per Gibbs ACJ at 38.
8
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information as to whether there is a burden imposed by these reasonable excuse provisions on an
accused to prove their innocence in respect of certain matters, and if so whether they are compatible
with the presumption of innocence.
Relevant provisions
The Committee notes that clause 104 inserts new subsections 223BM(8) and (9) into the Local
Government Act 1989, clause 107 inserts new subsections 37W(8) and (9) into the Racing Act 1958 and
clause 110 inserts new subsections 61TM(8) and (9) into the Freedom of Information Act 1982, each of
which are the in following identical terms:
(8) A person who makes a disclosure of information permitted by subsection (2) must, when
making the disclosure, provide the person to whom the disclosure is made with a copy of
the confidentiality notice and of any order extending the confidentiality notice, unless the
person has a reasonable excuse for not doing so.
Penalty: 120 penalty units or imprisonment for 12 months or both.
(9) If in respect of a particular investigation a person who makes a disclosure of information
permitted by subsection (2) receives a new confidentiality notice, a notice cancelling the
confidentiality notice or an order extending the confidentiality notice, the person must as
soon as reasonably practicable provide a copy of the new confidentiality notice, notice
cancelling the confidentiality notice or order extending the confidentiality notice to each
person to whom the disclosure has been made, unless the person has a reasonable excuse
for not doing so.
Penalty: 120 penalty units or imprisonment for 12 months or both.
Charter analysis
The Statement of Compatibility remarks in relation to clause 163, which introduces a number of
reasonable excuse defences into the Ombudsman Act 1973:
Presumption of innocence
These offences engage the right to be presumed innocent until proved guilty in section 25, as
a person is guilty of an offence unless they can provide a reasonable excuse for committing the
offence. I consider that the reasonable excuse exception does not limit the right, as the legal
burden of proof is not shifted to the accused. Instead, the accused can point to evidence of a
reasonable excuse, and the prosecution has the burden of proving the absence of the
reasonable excuse.
The sections introduced by clause 163 each contain the following note:
See also section 72 of the Criminal Procedure Act 2009 which deals with the evidential burden
of proof.
Similarly, the reasonable excuse exceptions in clauses 104, 107 and 110 may be viewed as placing a
burden on the accused with respect to proving a reasonable excuse. However, the reasonable excuse
exceptions in clauses 104, 107 and 110 do not contain a note of this kind, nor is there any discussion
of them in the Statement of Compatibility.
Committee comment
The Committee notes that reasonable excuse provisions are generally interpreted as imposing only an
evidential burden and not a legal burden on an accused with respect to the excuse, and for that reason
they are not considered to limit the right to the presumption of innocence. The Statement of
Compatibility makes it clear that the reasonable excuse provisions introduced into the Ombudsman
9
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Act 1973 by clause 163 of the Bill are intended to be interpreted in this manner. However the lack of a
similar discussion in relation to clauses 104, 107 and 110 (and the absence of the note relating to the
evidentiary burden) could be interpreted as indicating an intention that those reasonable excuse
provisions are to be interpreted differently from the manner in which the new clauses in the
Ombudsman Act 1973 are intended to be interpreted. On the basis of this differential treatment, it is
possible that a court could consider that the reasonable excuse provisions in clauses 104, 107 and 110
ought to be interpreted as imposing a legal burden rather than merely an evidentiary one.
Conclusion
The Committee will write to the Minister seeking further information as to whether there is a burden
imposed by the reasonable excuse provisions inserted by clauses 104, 107 and 110 of the Bill on an
accused to prove their innocence, and if so whether these provisions are compatible with the
presumption of innocence in s. 25(1) of the Charter.

2. Reasonable limits – Requirement that law limiting human rights be adequately accessible and
sufficiently precise – Confusion as to scope of Information Commissioner’s powers
Summary: The Information Commissioner has written to the Committee seeking clarity about the scope
of the new powers granted by the Bill to the Information Commissioner. Clause 109 provides powers to
the Information Commissioner of uncertain breadth. Given those powers allow the Information
Commissioner to limit certain Charter rights, those limits may not satisfy the requirement for certainty
that is a part of the reasonable limits test in s. 7(2) of the Charter. The Committee will write to the
Minister seeking further information as to whether the new powers encompass all of the Information
Commissioner’s functions or just the Commissioner’s functions under the Freedom of Information Act.
Relevant provisions
The Committee notes that clause 109 inserts a new subparagraph 6I(1)(f) into the Freedom of
Information Act 1982, which empowers the Information Commissioner to:
(f)

investigate public interest complaints that relate to conduct relevant to the functions of
the Information Commissioner.

Charter analysis
The Statement of Compatibility observes that the new powers given to the Information Commissioner
(and to others) may limit the right to privacy and reputation in s. 13 of the Charter:
The Bill permits the Victorian Inspectorate, Chief Municipal Inspector, Racing Integrity
Commissioner and Information Commissioner to share information about a public interest
disclosure with law enforcement and integrity agencies including Victoria Police, the Director
of Public Prosecutions, the Australian Federal Police, interstate police forces and the
Commission for Children and Young People.
Allowing these agencies to share information may limit the right of privacy of a person involved
in a public interest complaint. However, any limitation is:
not arbitrary, as it will be prescribed by law; and
justified by the purpose of the amendment, which is to ensure that criminal conduct and other
serious wrongdoing that is reported through a public interest disclosure can be dealt with
appropriately.

10
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The Statement of Compatibility also notes that the new powers given to the Information Commissioner
(referred to as ‘IC’) (and to others) may limit the right to freedom of expression in s. 15 of the Charter:
However, a number of clauses in the Bill engage the right to freedom of expression by imposing
confidentiality obligations on individuals:
…
divisions 7, 9, 10 and 11 of Part 2 of the Bill limit the extent to which the IBAC Committee, CMI,
IC and RIC can disclose information relating to a public interest complaint; and
proposed new sections 223BJ of the Local Government Act 1989, 37T of the Racing Act 1958
and 61TJ of the Freedom of Information Act 1982 permit the CMI, RIC and IC to issue
confidentiality notices (consistent with the powers of the existing investigating entities—IBAC,
the Ombudsman and the Victorian Inspectorate).
These limitations on freedom of expression are necessary to safeguard the confidentiality of
information to which these persons may be privy arising from their involvement in the making
or investigation of disclosures, or the performance of their duties and functions, and the
exercise of their powers.
This ensures that reputations are not unfairly damaged (and therefore helps promote the right
to privacy and reputation in section 14 [sic] of the Charter), protects the identities of disclosers,
and protects the integrity of investigations into public interest complaints.
Committee comment
The Information Commissioner has written to the Committee to raise a concern that there is a lack of
clarity about the scope of the new powers granted by the Bill to the Information Commissioner. The
Commissioner notes:
Clause 109 proposes to amend my functions under section 61(1) of the FOI Act to include
investigating public interest complaints that 'relate to conduct relevant to the functions of the
Information Commissioner'. Similarly, the Bill inserts a new Division 3 into Part VIB of the FOI
Act to provide my office with the power to conduct investigations into public interest
complaints 'under this Act' referred by IBAC.
Upon my reading of the Bill it is currently unclear whether this proposed new investigatory
function is intended to apply to all three areas within my jurisdiction ‐ freedom of information
(FOI), privacy and data protection ‐ or to FOI only. The reasons for this ambiguity include:
•

this new proposed function is inserted into section 61(1) of the FOI Act, which specifically
relates to the Information Commissioner's FOI functions;

•

the wording of this proposed new section 6I(1)(f) refers to the 'functions of the
Information Commissioner' in a broad sense; and

•

the proposed new section 61TA of the FOI Act requires the Information Commissioner to
conduct an investigation 'under this Act' on a public interest complaint referred by IBAC.
It is unclear in this case whether the intent of this provision is that the Information
Commissioner can only investigate matters relating to FOI, or whether the Information
Commissioner can investigate any matter ‐ which could include FOI, privacy or data
protection related matters ‐ using their powers under the FOI Act.

To ensure clarity for my office, IBAC and the Victorian community, I recommend that the Bill
clarify whether it is intended that the Information Commissioner be able to conduct public
interest complaint investigations relating to FOI only, or more broadly in relation to any of the
Information Commissioner's functions. If it is the intention of the proposed section 6I(1)(f) that
this investigatory power be applicable across all three of the Information Commissioner’s
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jurisdictions, OVIC recommends that, in addition to insert in g this function into section 6I(1)
of the FOI Act, the Bill provides for a comparable function under section 8A of the PDP Act.
The Statement of Compatibility acknowledges that the new powers given to the Information
Commissioner limit the rights to privacy and freedom of expression but states that any limits are
reasonable limits. The test for ‘reasonable limits’ in s. 7(2) of the Charter only allows for rights to be
limited ‘under law’. This has been interpreted as requiring any limitation to be positively authorised by
a law that is adequately accessible and formulated with sufficient precision to enable a person to
foresee the consequences of his or her conduct.
Conclusion
The Committee is of the view that further clarification is desirable. It appears that in this instance, the
law that purports to limit Charter rights may not be formulated with sufficient precision to satisfy the
requirements of s. 7(2).
The Committee will write to the Minister seeking further information as to whether the new powers
given to the Information Commissioner under clause 109 encompass all of the Information
Commissioner’s functions or just the Commissioner’s functions under the Freedom of Information
Act. The Committee will forward the submission to the Minister. The submission will be posted on
the Committee’s website.

12

Alert Digest No. 1 of 2019

Safe Patient Care (Nurse to Patient and Midwife to Patient
Ratios) Bill 2018
Bill Information
Member
Portfolio

Hon Jenny Mikakos MP
Health

Introduction Date
Second Reading Date

19 December 2018
19 December 2018

Summary
The Bill amends the Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Act 2015 (the
Principal Act) to: ‐


Provide a new rounding method for determining staffing in specified circumstances;



Stipulate how nurse to patient or midwife to patient ratios are to be determined in relation
to mixed wards to which different ratios would otherwise apply;



Change the nurse to patient, or midwife to patient ratio applying to palliative care inpatient
units, special care nurseries and birthing suites;



Enable in specified circumstances, both nurses and midwives to staff a ward for the purpose
of meeting staffing requirements for special care nurseries and postnatal wards;



Specify certain hospitals as level 1 hospitals including Sunshine Hospital. (In accordance with
section 14 of the Principal Act Sunshine Hospital will not be able to use more than 20 per
cent enrolled nurses in meeting ratios in relation to general medical or surgical wards.)

Comments under the PCA
Delegation of legislative power – Delayed commencement – Whether justified (s. 17(a)(vi), PCA)
Clause 2(1) and (4) provide that: ‐


Parts 1, 2 and 5 come into operation on 1 March 2019. If the Act does not receive Royal
Assent before or on 1 March 2019, Parts 1, 2 and 5 come into operation on the day after the
day after on the Act receives Royal Assent.

Clause 2(2) and (3) provide that: ‐


Part 3 comes into operation on 1 March 2020 which is more than 12 months from the date
of the Bill’s introduction.



Part 4 comes into operation on 1 March 2021 which is more than 12 months from the date
of the Bill’s introduction.

The Explanatory Memorandum states: ‐
The commencement scheme for the Bill provides for the commencement of provisions over
3 years to allow for the phased implementation of new ratio requirements under the Principal
Act.
Subclauses (1) and (4) provide that Parts 1, 2 and 5 of the Bill come into operation on 1 March
2019, or, as a contingency if the Act does not receive the Royal Assent before or on 1 March
2019, on the day after the day on which the Act receives the Royal Assent. Part 2 of the Bill
introduces amendments to the Principal Act that include the provision of a new rounding
method for determining staffing numbers to be phased into operation over 5 years …
13
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Part 3 of the Bill introduces amendments to the Principal Act that include the provision of new
nurse to patient ratios to apply in acute stroke wards, oncology wards and haematology wards
and amendment of the ratios that apply to special care nurseries …
Part 4 of the Bill introduces amendments to the Principal Act to amend the nurse to patient
ratios that apply to emergency departments.
The Committee is satisfied that the delayed commencement of Parts 3 and 4 of the Bill is reasonable
and justified in the circumstances.

Charter Issues
The Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Bill 2018 is compatible with
the rights set out in the Charter of Human Rights and Responsibilities.
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House Amendment
Justice Legislation Miscellaneous Amendment Act 2018
Bill Information
Member
Portfolio

Hon Martin Pakula MP
Attorney‐General

Amendments moved and passed
Moved by

Introduction Date
Second Reading Date

20 June 2018
21 June 2018

19 September 2018
Hon Martin Pakula MP

Summary
Notes: The Committee reports on this Act pursuant to section 17(c)(i) and (ii) of the Parliamentary
Committees Act 2003.
The Committee reported on the Bill as originally introduced in Alert Digest No. 10 of 2018
tabled on 24 July 2018. The Committee now provides a further report on the House
amendments. The amendments were passed in the Legislative Council on 18 September 2018
and the Legislative Assembly on 19 September 2018.
The purpose of the House amendment introduced by the Dr Carling‐Jenkins MP was to insert section
319(1B) into the Crimes Act 1958. New section 319(IB) creates a presumption that an accused drove a
motor vehicle in a manner that was dangerous to the public if the prosecution proves that the accused,
was at the time of driving, was knowingly or recklessly driving in contravention of section 18 or 30 of
the Road Safety Act 1986. (Sections 18 and 30 of the Road Safety Act 1986 are provisions which govern
unlicensed driving.)
The Statement of Compatibility and the Second Reading Speech did not address the House
amendment.

Comments under the PCA
Right to be presumed innocent – Reverse onus of proof – Evidential – Legal (s. 17(a)(i), PCA)
As discussed above and in the Charter Report below new section 319(1B) creates a presumption of
dangerous driving in relation to offence of unlicensed driving which may limit the presumption of
innocence. Without accompanying material it may be unclear whether section 319(1B) would limit the
presumption of innocence by imposing a legal as opposed to an evidential onus on an accused to prove
they were not driving dangerously.
The Committee’s Practice Note provides that it will draw to the attention of Parliament and seek
further advice from the responsible Minister or member where a Bill provides insufficient or unhelpful
explanatory material, particular in respect to rights or freedoms such as the presumption of innocence
(ie: provisions which reverse the onus of proof in criminal or civil penalty offences).
The Committee will write to the Attorney‐General seeking further information as to whether the
provision is intended to impose an evidential or a legal onus on the accused.
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Charter Issues
Presumption of innocence – Reverse evidential onus on essential element of offence – Whether
reasonable limit
Summary: House amendments made to the bill for this Act inserted clause 19A into that bill. That
amendment inserts s. 319(1B) into the Crimes Act 1958. The new subsection creates a presumption of
dangerousness when a person is driving when not licensed or when disqualified, which the driver must
disprove to avoid conviction. The Statement of Compatibility for this Act did not consider this provision,
which was inserted after the bill and the statement were tabled. The Committee will write to the
Minister seeking further information as to whether the burden imposed by this provision is compatible
with the presumption of innocence.
Relevant provisions
The Committee notes that a House Amendment to the bill for this Act inserted s. 19A, which inserts a
new subsection 319(1B) into the Crimes Act 1958:
19A Dangerous driving causing death or serious injury
(1B) In a proceeding for an offence against subsection (1) or (1A), it is to be presumed, in the
absence of evidence to the contrary, that the accused drove the motor vehicle in a manner
that was dangerous to the public having regard to all the circumstances of the case if the
prosecution proves that the accused, at the time of the driving, was knowingly or
recklessly in contravention of section 18 or 30 of the Road Safety Act 1986.
Charter analysis
The House Amendments have inserted a new s. 319(1B) of the Crimes Act 1958 that imposes an
evidential onus on an accused with respect to an essential element of the offences set out in s. 319(1)
and (1A), namely dangerousness. If an accused was driving knowingly or recklessly in contravention of
s. 18 or 30 of the Road Safety Act 1986 (which prohibit unlicensed driving and driving whilst disqualified
respectively), the accused will have to put forward evidence that the accused was not driving in a
manner that was dangerous to the public in order to rebut the presumption of dangerousness. The
new subsection limits the right to be presumed innocent in s. 25(1) of the Charter, because an accused
will be presumed to have been driving dangerously unless they can provide evidence to the contrary.
The Statement of Compatibility does not consider whether this limit on the presumption of innocence
is a reasonable limit on that right in accordance with s. 7(2) of the Charter.
Further, during the debate in relation to this amendment in the Legislative Assembly both the
Attorney‐General and the shadow Attorney‐General made statements suggesting that the new
provision imposed a reverse legal onus on an accused to prove that they were not driving dangerously:
Mr Pakula: ‘…the onus would effectively fall on them to demonstrate that they have not been
driving in a dangerous manner’.3
Mr Pessuto: ‘…it falls upon a defendant in those circumstances to satisfy the court on an
appropriate standard of proof that they were not driving dangerously’.4

3
4
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Committee comment
The imposition of an evidential burden with respect to an essential element of an offence may limit
the presumption of innocence. Where legislation limits a human right set out in the Charter the
Statement of Compatibility should consider whether that limit is a reasonable one, in accordance with
s. 7(2) of the Charter. The Statement of Compatibility for this Act did not consider this provision at all
because it was inserted after the Statement of Compatibility was tabled.
The Committee also notes that the comments made during the debate in the Legislative Assembly to
the effect that the amendment imposes a legal onus on a person to prove that they were not driving
dangerously conflict with the plain meaning of the words used in the section, in particular the phrase
‘in the absence of evidence to the contrary’. However the discussion in the Legislative Assembly could
be interpreted by the courts as indicating an intention that the provision impose a legal burden, rather
than merely an evidentiary one. Whilst the Committee considers it unlikely that a court would adopt
that interpretation despite the plain meaning of the words, it is possible a court may do so in reliance
on those Parliamentary debates.
Conclusion
The Committee will write to the Attorney‐General seeking further information as to whether this
provision is intended to impose an evidential or a legal onus, and whether that is a reasonable limit
on the presumption of innocence in s. 25(1) of the Charter.
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Appendix 1
Index of Bills in 2019
Alert Digest Nos.
Audit Amendment Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2018

1
1
1
1
1
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)

1

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Audit Amendment Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
Justice Legislation Miscellaneous Amendment Act 2018 (House Amendment)

1
1
1
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Appendix 3
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Audit Amendment Bill 2018

Special Minister of State

05.02.19

1 of 2019

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight
and Independence) Bill 2018

Special Minister of State

05.02.19

1 of 2019

Justice Legislation Miscellaneous
Amendment Act 2018 (House
Amendment)

Attorney‐General

05.02.19

1 of 2019
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