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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Planning and Environment Amendment Bill 2021
Member
Portfolio

Hon Richard Wynne MP
Planning

Introduction Date
Second Reading Date

2 February 2021
3 February 2021

Summary
The Bill amends the Planning and Environment Act 1987 (PLA). The Bill:‐


Makes further provision for the protection of buildings that have heritage significance;



Makes further provision for compensation in respect of planning matters and planning scheme
amendments;



Makes further provision for the publication of notices, the inspection of documents, panel
hearings and makes other miscellaneous amendments.

Part 2 – Amendments in relation to heritage protection
It inserts new section 6B into the PLA which empowers a planning scheme to regulate or prohibit the
development of land on which there is or was a heritage building that has been unlawfully demolished
(in whole or in part) or fallen into disrepair. A permit must not be granted unless the development is
for or includes the reconstruction or reinstatement of the building or repair of the building. [4] It
inserts new Division 2A into Part 5 which provides for Orders in Council published in the Government
Gazette that prohibit the use or development of land for a certain period of time in certain
circumstances. [6]1 Note the Second Reading Speech:‐
‘While it is an offence under the Act to demolish a heritage building, the current maximum
penalty of $198,264 is often significantly less than the potential economic value of developing
the land. Even with a successful prosecution with a maximum penalty, a planning permit
application can still be made to develop the land. The measures in the Bill are aimed at stopping
this from happening. Developers will no longer benefit or profit from unlawfully demolishing
heritage buildings.’
Part 3 – Amendments in relation to compensation
Existing Part 5 of the PLA sets out the right to compensation in respect of planning matters, planning
scheme amendments and the reservation of land. The Bill amends sections 982 and 107.3 The
amendments clarify the right to claim compensation4 only applies if the provision of the planning
1

2
3
4

Note the Explanatory Memorandum:‐ ‘New section 131 provides that the Governor in Council may make an Order that
prohibits the development or use of land, unless an exemption to the prohibition is specified in the Order. The Order
may only be made if a person is found guilty of an offence under section 126 of the Planning and Environment Act 1987
in relation to the unlawful demolition of a heritage building. The Order has effect for the time period specified in the
Order but the total period of time that an Order can have effect must not exceed 10 years.’ (Sections 149, 149A and
149B of the PLA provide for VCAT review of some planning matters.)
Section 98 sets out the right to compensation.
Section 107 sets out the compensation for removal or lapsing of reservation.
Note the Second Reading Speech: ‘The risk primarily exists where structure plans are incorporated into the planning
scheme proposing public uses without a public acquisition overlay (PAO). The risk can be usefully captured by the
question of whether parts of a structure plan amount to a ‘de facto PAO’ that would trigger compensation under Part 5
by virtue of section 98(1).’

1
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scheme that removed a reservation of the land by amendment has an express purpose of reserving
land for a public purpose. [9,10,11,12] Note the Second Reading Speech:‐
‘Only planning provisions that expressly state that land is reserved for a public purpose under
the instrument will attract the operation of section 98(1)(a)… The Bill also removes the risk that
a right to compensation under section 98(2) may exist where: a provision of a planning scheme
indicates that a particular parcel of land is intended for a future public use; an owner or
occupier of land applies for a planning permit that is not generally in accordance with the
planning scheme provision because it proposes a use or development that is inconsistent with
the proposed future public use set out in the relevant plan; and for these reasons, the
responsible authority is required by the planning scheme to refuse a permit (and the responsible
authority does refuse a permit.)’
Part 4 – Amendments in relation to publication of notices, inspection of documents and panel hearings
It inserts requirements in relation to the publication,5 inspection of documents and register
requirements. This includes electronic publication requirements and on request inspection
requirements. (New section 197A defines public availability requirements.)6 [45] Publication
requirements are specified in respect of notice of approval of amendments to the Victorian Planning
Provisions,7 submissions,8 reports,9 notice of approval of amendments to planning schemes,10 notice
of ratification of an amendment and permits to a metropolitan planning scheme,11 notice of approval

5

6

7
8
9
10
11

2

See new section 4D Notice of Approval: ‘The Minister must publish notice of the approval of an amendment to the
Victoria Planning Provisions in the Government Gazette.’ (Relevant persons defined as the Minister, a responsible
authority and a person with whom a copy of an approved amendment is lodged under section 4G documents must
make copies available in accordance with the public availability requirements.) See also new section 46AY(2) which
provides for the publication of Statement of Planning Policies.
See clause 45, new sections 197A and 197B:
197A Public availability requirements
(1) For the purposes of this Act, a person or body makes a document available in accordance with the public
availability requirements if the person or body makes the document available—
(a) in person in accordance with the requirements set out in section 197B; or
(b) both—
(i)
electronically in accordance with the requirements set out in section 197C; and
(ii) on request, in accordance with the requirements set out in section 197D.
(2) For the purposes of this Act, a responsible authority or referral authority makes a register available in accordance
with the public availability requirements if the authority makes the register available—
(a) in person in accordance with the requirements set out in section 197B; or
(b) both—
(i)
electronically in accordance with the requirements set out in section 197E; and
(ii) on request, in accordance with the requirements set out in section 197D.
197B In person inspection requirements
(1) The requirements for making a document or register available in person are that a person (other than the
Minister) or body makes the document or register available for inspection—
(a) at the person's or body's office; and
(b) at any time during the person's or body's office hours.
(2) For the Minister, the requirements for making a document or register available in person are that the Minister
makes a document or register available for inspection—
(a) at any office of the Department that the Minister specifies; and
(b) at any time during the office hours of that specified office.
(3) A document or register made available in accordance with the requirements set out in this section must be made
available free of charge unless otherwise provided by this Act.
See new section 4H.
See new section 21(2).
See new section 26.
See new section 36(1).
See new section 46AI.
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of a Statement of Planning Policy,12 ratification of a protected settlement boundary,13 ratification of an
amendment to the Great Ocean Road scenic landscapes area planning scheme,14 notice of the approval
of an amendment to the approved regional strategy plan,15 notice of the approval of the Melbourne
Airport Environs Strategy plan,16 amendment to the Upper Yarra Valley and Dandenong Ranges
regional strategy plan17 and notice of the approval of the Williamstown Shipyard Site Strategy
Plan.18 [16‐44] It makes provision for audio link and audio visual link panel hearings. [46‐52] It repeals
Part 10A in the PLA inserted into it by the COVID‐19 Omnibus (Emergency Measures) Act 2020. (The
new Part 4 amendments replace those original temporary measures made in respect of publication
and panel hearings.) [53]
Part 5 – Miscellaneous amendments in relation to other planning matters
It inserts new section 68A into the PLA which provides for permits for extractive industries. [55] Note
the Explanatory memorandum:‐
‘Section 68(2)(b) of the Act provides that a permit for the use of land expires if the use is
discontinued for a period of two years… The effect of this provision is to extend the validity of
extractive industry permits... This amendment gives effect to a commitment set out in a Joint
Ministerial Statement issued by the Ministers for Planning and Resources in August 2018, the
purpose of which is to allow for extractive industry permit holders to respond to market
conditions by entering periods of inactivity for up to ten years without their permits expiring.’
It amends section 46 to enable the Victorian Planning Authority to recover the reasonable costs and
expenses incurred in preparing infrastructure contributions plans and related precinct structure plans
and strategic plans. [62,63]19

Comments under the PCA
Insufficiently subjects the exercise of legislative power to parliamentary scrutiny – (s. 17(a)(i), PCA)
New Division 2A in Part 5 provides for Orders in Council published in the Government Gazette that
prohibit the use or development of land for a certain period of time in certain circumstances. [6] The
Committee notes that an order can only be made where a person (including any person or an owner

12
13
14
15
16
17
18
19

See new section 46AY(2).
See new section 46AZE(4).
See new section 46AZQ(4).
See new section 46D(2).
See new section 46U(3).
See new section 46E(3).
See new section 46ZE(3).
Note Second Reading Speech:‐ ‘The Bill also introduces amendments to establish a transparent and equitable funding
system for structure planning costs whereby all landowners who benefit from the Precinct Structure Planning (PSP)
approval contribute to the costs. The Victorian Planning Authority (VPA) currently undertakes the preparation of
structure plans and associated planning scheme amendments which rezone land for a variety of urban purposes. This
work results in a significant uplift in the value of the affected land. A portion of the VPAs costs for precinct structure
planning are third party funded via voluntary agreements, but not necessarily by all landowners. This means that while
all landowners may enjoy the benefit, they can choose not to contribute to the cost. The voluntary nature of these
agreements tends to cap the amount that can be recovered.’
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or an occupier) has been found guilty of an offence under section 126 of the PLA in relation to the
unlawful demolition of a heritage building.20 An order can have an effect for up to 10 years.21
The general regulation making powers are set out in section 202 of Part 10 of the PLA. The Governor
in Council may make regulations with respect to various matters including the manner and form and
giving of notice, records and the manner of keeping of a register.22

20

21
22

4

See Planning and Environment Act 1987, s. 126:
126 Offence to contravene scheme, permit or agreement
(1) Any person who uses or develops land in contravention of or fails to comply with a planning scheme, or a permit,
or an agreement under section 173 is guilty of an offence.
(2) The owner of any land is guilty of an offence if—
(a) the land is used or developed in contravention of a planning scheme, a permit or an agreement under
section 173; or
(b) there is any failure to comply with any planning scheme, permit or agreement under section 173 applying
to the land.
(3) The occupier of any land, is guilty of an offence if—
(a) the land is used or developed in contravention of a planning scheme, a permit or an agreement under
section 173; or
(b) there is any failure to comply with any planning scheme, permit or agreement under section 173 applying
to the land.
(4) This section does not apply to the owner of Crown land.
Note: Section 128 applies to an offence against subsection (1), (2) or (3).
See new section 131(5).
See Planning and Environment Act 1987, s. 202:
202 General regulation‐making powers
(1) The Governor in Council may make regulations with respect to—
(a) prescribing any manner or form of giving notice of a planning scheme or an amendment or an application
for a permit or an amendment of a permit; and
(b) permitting any notice under this Act to be given jointly with or as part of any notice given under any other
Act; and
(ba) providing for matters to be covered in a review of a planning scheme; and
(c) prescribing—
(i)
the time after which an application may be made to the Tribunal for review of a failure by a
responsible authority to determine an application;
(ii) the times from which the periods for other applications for review begin to run;
(iii) the times within which applications to the Tribunal may be made under this Act;
(iv) different times under this paragraph for different classes of applications;
(d) prescribing any event after which or any time within which anything for the purposes of this Act must or
may be done; and
(e) prescribing regions for the purposes of this Act; and
(f) prescribing forms for the purposes of this Act; and
(g) prescribing the information to be included in or to accompany any application, notice, permit, certificate,
or request; and
(h) prescribing the manner of keeping a register; and
(i)
requiring any information in a prescribed form or required to be given to a responsible authority to be
verified by statutory declaration or otherwise; and
(ia) matters relating to the administration of growth areas infrastructure contributions imposed under Part 9B
including—
(i)
the manner of keeping records relating to growth areas infrastructure contributions including land in
the contribution area; and
(ii) access to, or provision of information contained in, records relating to growth areas infrastructure
contributions and the contribution area; and
(iii) access to, or the provision of information contained in, GAIC certificates that have been issued to
persons; and
(j)
any other matter which is authorised or required to be prescribed or necessary to be prescribed to carry
out this Act.
(2) The regulations may—
(a) be of limited or general application; and
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The Committee note an order made under these provisions will be published in the Government
Gazette. The Committee also notes the general regulation making powers and that regulations may
be made with respect to the giving of notices and the manner of keeping of a register under the Act.
The Committee will write to the Minister seeking further information as to how notice will be given
to owners and other interested or affected persons of the making of the order.

Charter Issues
Property – Rights of criminal defendants – Governor‐in‐Council may prohibit any use or development
of land for up to ten years after any person found guilty of unlawful demolition of a heritage building
– Practice Note B.i
Summary: The effect of clause 6 may be that the Governor‐in‐Council may prohibit any use or
development of any land for up to ten years, if any person has been found guilty of unlawfully
demolishing part of any heritage building on that land. The Committee will write to the Minister seeking
further information.
Relevant provisions
The Committee notes that clause 6, inserting a new section 131, provides:
(1) The Governor in Council, by Order published in the Government Gazette, may declare any
one or more of the following—
(a) that land must not be developed or continue to be developed;
(b) that land must not be developed or continue to be developed, except as specified in
the Order;
(c) that land must not be used, except as specified in the Order.
(2) An Order may only be made under subsection (1) if a person has been found guilty of an
offence under section 126(1), (2) or (3) in relation to the unlawful demolition of a heritage
building, or part of a heritage building, on the land that is to be the subject of the Order.
‘[U]nlawful demolition’ is not defined. A ‘heritage building’ is a building that is part of a place ‘that has
been given heritage protection under a planning scheme’. Existing s. 126(1) provides that ‘[a]ny person
who uses or develops land in contravention of or fails to comply with a planning scheme, or a permit,
or an agreement under section 173 is guilty of an offence.’23 If an Order is made, building and planning
permits cease to have effect and cannot be validly granted, except for uses, developments and work
(if any) permitted by the Order, for the time specified in the Order or any extension up to a total of ten
years.24
The Committee observes that the effect of clause 6 may be that the Governor‐in‐Council may
prohibit any use or development of any land for up to ten years, if any person has been found guilty
of unlawfully demolishing part of any building on that land (where the unlawful demolition is a
(b)
(c)
(d)
(e)

23

24

differ according to differences in time, place or circumstance; and
leave any matter or thing to be decided by a responsible authority or a planning authority; and
may confer a discretionary authority or impose a duty on a specified person or a specified class of persons;
and
may apply, adopt or incorporate any matter contained in any document whether—
(a) wholly or partially or as amended by the regulations; or
(b) as in force at a particular time or as in force from time to time.

Existing ss. 126(2) & (3) make it an offence to own or occupy land that is used or developed in contravention
of or without complying with a planning scheme, permit or s. 173 agreement.
New sections 131(5) & 132.
5
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contravention of, or doesn’t comply with, a planning scheme, permit or s. 173 agreement, and the
building is in a place that has been given heritage protection under a planning scheme.)
Charter analysis
The Statement of Compatibility remarks:
Clause 6 of the Bill inserts a new Division 2A in Part 6 of the Act which allows the Governor in
Council, on the recommendation of the Minister, to order that land must not be used and or
developed, other than as specified in the order, for a period of up to 10 years if the owner of
the land has been convicted of an offence against section 126 of the Act (being an offence
relating to the unlawful demolition of a building). The Bill provides that the effect of the order
is to make any permits or building permits made in relation to the land be of no force unless it
is for a use or development specified in the order, and prevents responsible authorities and
relevant building surveyors from granting permits or building permits other than for a use or
development specified in the order.
These provisions also engage the right to property as the order may deprive the landholder’s
development potential of the land, however, any such deprivation is set out and clearly
circumscribed in the order. The order may only be made if a person has been found guilty of an
offence against section 126 of the Act, and the order is limited to up to 10 years. The order runs
with the land, in order to ensure that the order is not defeated by a change in title.
Accordingly, I consider that these provisions are compatible with the right to property.
However, the Committee notes that clause 6’s operation may not be limited to where the ‘owner of
the land has been convicted’ but instead may extend to where any person ‘has been found guilty of an
offence under section 126(1), (2) or (3) in relation to the unlawful demolition’. The Committee
observes that the Bill may not require that the unlawful demolition be connected in any way to any
owner of the land; may not limit the length of time between the unlawful demolition or finding of guilt
and the commencement of the order; and may not specify whether or not the order can be made in
relation to a demolition or finding of guilt that occurred before the commencement of new
section 131.25
The Second‐Reading Speech remarks:
The Bill also provides that this order runs with the land, to prevent the order being undermined
by the sale of the land to another person. This is similar to existing enforcement provisions in
the Heritage Act for buildings on the Victorian Heritage Register.
However, the Committee notes that the Bill does not contain any express provision that an Order runs
with the land. An existing provision in Part 7 of the Heritage Act 2017 provides that ‘any burden of the
covenant runs with the land affected’;26 however, the covenants regulated by Part 7 are voluntary ones
entered into by agreement between an owner and the Heritage Council or National Trust. The
Committee observes that the Bill contains no express provisions equivalent to those in Heritage Act
2017 requiring public notice and consultation prior to any covenant coming into effect, allow for

25

26

6

To the extent that new section 131 ‘increases the maximum penalty for an offence’ against existing s. 126,
existing s. 114(1) of the Sentencing Act 1991 may limit the section’s operation to unlawful demolitions
committed after the commencement of new section 131.
Heritage Act 2017, s. 141(a).
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variance or release from the covenant by agreement or by order of VCAT;27 or require the Registrar of
Titles to record the covenant and any variations in the Register.28
The Committee’s Practice Note remarks:29
The Statement of Compatibility for provisions that may impose penalties, fines or other burdens
on a person who is found to have breached a rule or standard should state whether or not it is
a criminal penalty for the purposes of the Charter. The Committee notes that such a penalty
may be a criminal penalty for the purposes of the Charter, even if Victorian law characterises it
otherwise, e.g. as a civil, disciplinary or regulatory penalty. The explanatory material may
address whether or not the penalty is equivalent in effect to a criminal penalty having regard
to its nature or severity. Where a penalty is a criminal penalty for the purposes of the Charter,
the explanatory material may address whether or not the legislation that imposes it is
compatible with the criminal process rights set out in Charter ss. 21(5) and 22‐27.
The Committee notes that an Order may amount to a penalty for the unlawful demolition, due to the
Order’s deterrent purpose, severity and connection to a finding of guilt of a criminal offence. The
Committee observes that the Statement of Compatibility does not address whether or not an Order is
a criminal penalty for the purposes of the Charter.
Conclusion
The Committee will write to the Minister seeking further information as to whether or not clause 6:
•

is compatible with the Charter’s right not be deprived of property other than in accordance with
law, in light of the absence of express provisions in the Bill: requiring a connection between the
unlawful demolition and the owner of the land that is the subject of an Order; limiting the time
after a demolition or finding of guilt when an Order can be made or commence; specifying
whether or not an Order can be made with respect to a demolition or finding of guilt that
occurred prior to the commencement of new section 131; specifying whether or not an Order
runs with the land; and making equivalent provision on notice, consultation, registration and
tribunal review to Part 7 of the Heritage Act 2017; and

•

imposes a criminal penalty for the purposes of the Charter and, if so, whether or not clause 6 is
compatible with the Charter rights of criminal defendants in Charter ss. 24(1), 25(4), 26 and
27(2).

27

Orders by the Governor‐in‐Council under new section 131 may not fall within existing ss. 149(1), 149A or
149B, which provide for VCAT to review some planning decisions.
Heritage Act 2017, ss. 136‐138 & 140.
Scrutiny of Acts and Regulations Committee, Practice Note of 25 May 2014, Parliament of Victoria, 21 June
2016, ‘B. i. Penalties, fines and other burdens (Charter ss. 21(5) & 22‐27)’, available at
<https://www.parliament.vic.gov.au/sarc/article/1050>.

28
29
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Public Health and Wellbeing Amendment (State of Emergency
Extension) Bill 2021
Member
Portfolio

Hon Martin Foley MP
Health

Introduction Date
Second Reading Date

2 February 2021
3 February 2021

Summary
The Bill amends the Public Health and Wellbeing Act 2008 (PHW Act). Note the Second Reading
Speech:‐
‘In Victoria some of the key public health measures required to manage COVID‐19 are only
available when a ‘State of Emergency’ has been declared under the Public Health and Wellbeing
Act 2008 … In September, amendments were made to the Public Health and Wellbeing Act to
allow for a State of Emergency to be declared, in relation to the COVID‐19 pandemic, for a total
of 12 months. In recognition of the extraordinary nature of the State of Emergency the
extension period was time‐limited and would sunset after 12 months … Unfortunately, the
pandemic is not yet behind us. Victoria and the world continue to grapple with the challenges
of the pandemic …
In light of the ongoing challenges, this Bill lengthens the Minister’s ability to declare a State of
Emergency, in relation to the COVID‐19 pandemic, for a further nine months … This Bill also
extends the operation of the temporary COVID‐19 measure in Part 13 … the temporary
measures allow for the Secretary to the Department of Health to appoint certain persons such
as WorkSafe Inspectors, police officers and health service providers to be authorised officers …
to exercise a specified suite of the public health risk powers … These measures also form an
important part of Victoria’s COVID‐19 public health response.
The Bill:‐

8



Lengthens the total period for which a state of emergency declaration in respect of the COVID‐
19 pandemic may continue in force from 12 months to 21 months (16 December 2021) [3]



Extends the period of operation of Part 13 (COVID‐19 temporary measures) to 16 December
2021. [4] Part 13 provides COVID‐19 temporary measures, including the power of the Secretary
to the Department of Health to appoint certain persons as authorised officers to have specified
public health risk powers.
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Comments under the PCA
Trespass – Rights and freedoms – (section 17(a)(i), PCA)
The Bill amends section 198(7)(c)30 to extend the period that a state of emergency declaration may
continue in force from 12 months to 21 months.31 [3] A number of instruments or ‘Directions’ have
been made and issued by the Chief Health Officer pursuant to various provisions of the PHW Act during
a declared state of emergency.32 The Committee notes its previous comments:‐33
‘Whilst the lengthening of the total period extension of the state of emergency for up to a
period of 12 months is a technical amendment in one sense, the consequential imposition of
Directions made under the existing provisions of the PWA Act in relation to a variety of settings
for either a shorter or longer period of time up to 12 months in total may significantly impact
the traditional common law rights of freedom of movement and association.’
The Committee notes the Second Reading Speech:‐
‘The ability to extend the State of Emergency beyond the initial six‐month period has been
critical in protecting Victorians during these unprecedented times and to make sure that public
services and the public health response continue its essential role in effectively managing the
pandemic. These public health directions have been a vital part of the State’s response to the
COVID‐19 pandemic and underpinned the State’s successful response to the COVID‐19
outbreaks throughout 2020 and in the first weeks of 2021. Unfortunately the pandemic is not
yet behind us … In light of the ongoing challenges, the Bill lengthens the Minister’s ability to
declare a State of Emergency, in relation to the COVID‐19 pandemic, for a further nine months.’
The Committee notes the proposed extension to the declaration of a state of emergency applies to
existing prescribed powers in sections 198‐200. The Committee observes that the Directions
collectively have limited and restricted individual freedom of movement for Victorians for varying
periods of time to regulate many aspects of daily life. The Committee also observes that the
Directions have been made for the public purpose of managing the COVID‐19 pandemic and serious
risk to health in a state of emergency. The Committee refers the matter to Parliament for its
consideration.

30

31
32

33

See Public Health and Wellbeing Act 2008, 198 Declaration of a state of emergency, ss. 198(1) and 198(7).
(1) The Minister may, on the advice of the Chief Health Officer and after consultation with the Minister and the
Emergency Management Commissioner under the Emergency Management Act 2013, declare a state of
emergency arising out of any circumstances causing a serious risk to public health.
(7) A declaration under this section—
(a) must specify the emergency area in which the state of emergency exists being throughout Victoria or in
specified areas of Victoria;
(b) continues in force for the period not exceeding 4 weeks specified in the declaration;
(c) may be extended by another declaration for further periods not exceeding 4 weeks but the total period that
the declaration continues in force cannot exceed 6 months or, in the case of the emergency declaration in
respect of the COVID‐19 pandemic, 12 months.
Note the Committee reported on a previous extension of a state of emergency in Alert Digest No 8 of 2020.
See Alert Digest No 8 of 2020, p. 23:
‘A number of instruments have been issued by the Chief Health Officer pursuant to various provisions of the PHW Act.
This includes instruments made pursuant to sections 199(2)(a) and 200(1)(b)(d). The instruments are commonly
described on the website of the Department of Health and Human Services as ‘directions’ or alternately ‘restrictions’
(collectively known as Directions). The Directions have been published on the website of the Department of Health and
Human Services and included in the four reports tabled in Parliament referred to earlier.’
See Alert Digest No 8 of 2020, p. 26.
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Makes rights, freedoms or obligations dependent on non‐reviewable administrative decisions –
(section 17(a)(iii), PCA) – Insufficiently subjects the exercise of legislative power to parliamentary
scrutiny – (section 17(a)(viii), PCA)
The Committee commented previously in respect of the oversight of the Directions:‐34
‘The Committee may report in respect of legislative instruments which are laid before
Parliament. Accordingly, if a legislative instrument is not laid before Parliament, the Committee
has no power of review pursuant to section 25A(1)(c) of the SL Act.35 Section 3 of the SL Act
defines ‘legislative instrument’.36 Section 3(2)37 provides further guidance as to those
instruments which may be considered of a purely administrative character. The Premier’s
Guidelines38 also provide additional assistance in relation to the threshold decision as to
whether an instrument is of a legislative or administrative character. The Committee expresses
no view as to whether the Directions ultimately may be characterised as either legislative or
administrative instruments. Ultimately, ‘responsibility for decisions about statutory rules and
legislative instruments lies with the responsible Minister’.39 The Committee’s role is to report
on legislative instruments laid before Parliament and sent to it in accordance with the SL Act.
The provisions of the PHW Act confer substantive and significant powers on the Chief Health
Officer to make directions. The Directions are made under existing provisions of the PHW Act.
The Directions are instruments made by the Chief Health Officer authorised by the Executive,
the Declaration and by sections 199 and 200 of the PHW Act. (The Committee notes there is no
definition of ‘directions’ in section 3 of the PHW Act.)
The Committee refers to its earlier comments and observes that the Directions collectively have
limited and restricted individual freedom of movement for Victorians for varying periods of time
to regulate many aspects of daily life for the public purpose of managing the COVID‐19
pandemic. The Committee also notes that penalties and fines including a jail sentence may be
imposed for a breach of the Directions.
The Committee notes that the Directions are made for the purposes of managing the COVID‐
19 pandemic but may not be reviewable and therefore engage the terms of reference under
section 17(a)(viii) of the PCA. In that regard the Committee notes that judicial review40 which
provides oversight of executive action may be available. However ‘it is widely recognised that
the right to judicial review is not absolute. Judicial review is available to test the legality of a
decision, and not its merits‐the court are not authorised to ask whether a decision was a ‘good
decision’.41 It only asks whether the decision has been properly made, in accordance with the
law.’ ‘

34
35

36
37
38

39
40

41
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See Alert Digest No 8 of 2020, pp. 27‐28.
Ibid, (See p. 27, fn 48, Section 27 of the Subordinate Legislation Act 1994: ‘The Scrutiny Committee may advise the
Minister about any matter relating to the administration or operation of this Act including (a) the making of regulations
under section 4(1) and 4A(1).’)
Ibid, (See p. 27, fn 49, See Section 3 of the Subordinate Legislation Act 1994.)
Ibid, (See p. 27, fn 50, See Section 3(2) of the Subordinate Legislation Act 1994.)
Ibid, (See p. 27, fn 51, <https://www.vic.gov.au/sites/default/files/2020‐01/Subordinate‐Legislation‐Act‐1994‐
Guidelines‐2020.pdf> (see pp. 1‐14) )
Ibid, (See p. 27, fn 52, Ibid, page 4.)
Ibid, (See p. 28, fn 53, Church of Scientology v Woodward (1982) 154 CLR 25.70 per Brennan J ‘Judicial review is neither
more nor less than the enforcement of the rule of law over executive action: it is the means by which executive action
is prevented from exceeding the powers and functions assigned to the executive by law and the interests of the
individual are protected accordingly.’)
Ibid, (See p. 28, fn 54, Traditional Rights and Freedoms—Encroachments by Commonwealth Laws (ALRC Report 129),
15. Judicial Review, page 415, para 15.10.)
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The Committee notes the legality of Directions given by an authorised officer which imposed a curfew
was considered in November 2020 by the Supreme Court of Victoria.42 In particular, consideration was
given as to whether there was power to make Directions and impose a curfew:‐43
‘124 Parliament would not have anticipated the features of the COVID‐19 pandemic or the
rapid spread of infections, but widespread and rapidly surging infections of the community are
not new. Pt 10 of the PHW Act contains the powers that Parliament has given the Executive to
deal with such infections when they have reached the point when a declaration of a state of
emergency is made. The PHW Act is the successor to the Health Acts that have previously
regulated the control of infectious diseases. The emergency powers in Pt 10 may need to be
exercised in a part of, or throughout all of, Victoria. In this case, the emergency was declared
for all of Victoria and was caused by the arrival of a global pandemic. The purpose and reach
of the emergency powers are to be read in that context.
125 I consider that Parliament’s intention in choosing the words ‘person or group of persons
within the emergency area’ in s 200 of the PHW Act was to permit the implementation of
emergency powers over a large group of people, including a group as large as the population
of greater Melbourne. It included the power to impose a curfew if the authorised officer
considered it reasonably necessary for the protection of public health.44 The ordering of a
curfew could only occur while the state of emergency existed.
126 So much is evident from the purpose of the PHW Act which is ‘to enact a new legislative
scheme which promotes and protects public health and wellbeing in Victoria’,45 and the
objective of the Act, which recognises the need to protect ‘persons in Victoria’.46 It is also
evident from the provisions in the PHW Act stating that: ’the State has a role in assisting in
responses to public health concerns of national and international significance’;47 that ‘actions
taken in the administration of [the] Act … and that the Act seeks to achieve the promotion of
‘collaboration between all levels of …communities and individuals.48
127 In interpreting a statute, attention must be given to the words used but also their context,
so far as it throws light on their purpose. The emergency powers in Pt 10 of the PHW Act can
only be exercised where the Minister on the advice of the Chief Health Officer has declared a
‘state of emergency arising out of any circumstances causing a serious risk to public health’.49
A state of emergency can be declared to exist throughout the whole of Victoria as occurred in
this instance.50 The whole of the State then becomes the ‘emergency area’ in which the s 200
powers may be exercised by an authorised officer, including the power to give any direction
‘that the authorised officer considers is necessary to protect public health’. Directions that are
considered reasonably necessary can be made for the whole of the State or for different parts
of the State.’
The Committee notes that the Directions are made for the public purposes of managing the COVID‐
19 pandemic and serious risk to public health in a state of emergency. The Committee notes the
Directions have been the subject of judicial review in the Supreme Court of Victoria. The Committee
refers the matter to Parliament for its consideration.

42
43
44
45
46
47
48
49
50

Loielo v Giles [2020] VSC 722
Loeilo V Giles [2020] VSC 722 per Ginnane J [124]‐[127]
Ibid (See [125], fn 139, PHW Act s 200(1)(d))
Ibid (See [126], fn 140, PHW Act s 1)
Ibid (See [126], fn 141,PHW Acts 4(1)(a))
Ibid (See [126], fn 142, PHW Acts 4(1)(b))
Ibid (See [126], fn 144, PHW Acts 10)
Ibid (See [127], fn 145, PHW Acts 198(1))
Ibid (See [127], fn 146, PHW Acts 199(7)(a))
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Charter Issues
Reasonable limits on rights – Operation of the Charter – Emergency powers may be extended until
16 December 2021
Summary: The effect of clause 3 is that, from 16 March 2021 to 15 December 2021, if the COVID‐19
emergency declaration is extended and the Chief Health Officer believes it reasonably necessary,
authorised officers may exercise public health risk and emergency powers. The Committee will write to
the Minister seeking further information.
Relevant provisions
The Committee notes that clause 3 amends existing s. 198(7)(c) as follows:
A declaration under this section—
(c) may be extended by another declaration for further periods not exceeding 4 weeks but the
total period that the declaration continues in force cannot exceed 6 months or, in the case
of the emergency declaration in respect of the COVID‐19 pandemic, 12 21 months.
On 16 March 2020, the Minister for Health declared ‘a state of emergency throughout the State of
Victoria arising out of the serious risk to public health in Victoria from Novel Coronavirus 2019 (2019‐
nCoV)’,51 and has extended the declaration every four weeks since then.52 Existing ss. 193 and 203
provide that it is an offence to refuse or fail to comply with a direction given under the public health
risk powers or emergency powers without a reasonable excuse.
The Committee observes that the effect of clause 3 is that:
•

from 16 March 2021 to 15 December 2021

•

if the Minister for Health extends the emergency declaration in respect of the COVID‐19
pandemic; and

•

the Chief Health Officer believes it reasonably necessary

authorised employees of the Department of Health may exercise public health risk and emergency
powers, which may be enforced by criminal prosecutions for failure to comply.
Charter analysis
The Statement of Compatibility remarks:
Since the initial State of Emergency was declared on 16 March 2020 arising out of the ongoing
serious risk to public health in Victoria from the COVID‐19 pandemic, the section 200 emergency
powers have been exercised in a significant number of ways that have made substantial
changes to the ways in which Victorians have lived, moved and worked. The powers have been
used to, for example:

51
52
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•

require Victorians to stay at home unless they have a permitted reason for leaving their
home;

•

impose time and distance limits on Victorians leaving their homes, and require the wearing
of face coverings;

Victoria Government Gazette No S129 (of 2020), p. 1.
Department of Health and Human Services, 10th Report to Parliament on the State of Emergency, 3rd
February 2021, describing twelve extensions up to 26 February 2021.
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•

prevent gatherings or limit the number of people who can gather, either indoors or
outdoors;

•

prevent people from participating in certain recreational, religious and cultural activities
or using certain public facilities and services, including childcare and schooling;

•

close certain businesses and prevent other businesses from operating, other than in strictly
prescribed ways;

•

require people returning from overseas to be temporarily detained in a quarantine facility;

•

require people who have been diagnosed with COVID‐19, or come into close contact with
such a person to self‐isolate or self‐quarantine for certain periods;

•

require people in high risk work premises to be temporarily detained in those premises or
at a quarantine facility;

•

place restrictions on the circumstances in which people can visit hospitals and other types
of care facilities;

•

impose strict requirements and obligations on workplaces, including additional
requirements on workplaces in higher risk industries; and

•

impose strict limitations on travel into Victoria, first from South Australia, then from New
South Wales, and more recently from Queensland.

The full scope of the rights that will be engaged by the exercise of the powers can only be
determined when it is known exactly how the powers will be used and implemented (at which
time the decision makers will be able to, and must, give proper consideration to relevant rights
in light of the precise ways in which they are limited).
The Committee notes that, in September 2020, the Supreme Court of Victoria ordered the disclosure
of departmental advice on the compatibility of an extension of the evening curfew imposed on
Melbourne with the Charter.53 The legal advice remarked:54
It is the Department's view that these Directions are, on balance, likely to be compatible with
human rights under the Charter, in light of the exceptional circumstances in which they are
being issued and the public health advice they are based on. However, we note that this
assessment is not without doubt; in particular, there is some risk of incompatibility with respect
to the evening curfew. We draw your attention to the fact that the more onerous the limits
become, the more difficult it is to assess whether the balance they strike is proportionate with
their objective in part because it is not possible to consider how those limits will impact each
individual.
The Supreme Court of Victoria ruled that the direction reasonably limited the Charter’s right to
freedom of movement and that Associate Professor Giles gave proper consideration to Charter rights.55
The Committee also notes that Ginnane J remarked: 56
One matter that I have reflected on in interpreting the extent of the powers in Pt 10 of the PHW
Act, although it has ultimately not been decisive in my decision, is that they can be exercised
by an authorised officer. That could potentially result in a person not accountable to Parliament
and, perhaps not even a senior administrative officer, exercising powers to close all of Victoria
during a state of emergency and confine all the people of Victoria to their homes. While it might

53
54
55
56

Loielo v Giles [2020] VSC 619.
Loielo v Giles [2020] VSC 722, [226], [228].
Loielo v Giles [2020] VSC 722, [244]‐[253], [255]‐[260].
Loielo v Giles [2020] VSC 722, [130]‐[132].
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be said that good sense would ordinarily prevail as to who would be authorised to exercise the
emergency powers, the Victorian legislation is in contrast to England’s, where the Secretary of
State makes regulations and New Zealand’s where the Director‐General of Health issues
significant orders. The PHW Act contains a principle of accountability, to which regard is to be
had in the administration of the Act, and which provides that:
(1) Persons who are engaged in the administration of this Act should as far as is
practicable ensure that decisions are transparent, systematic and appropriate.
(2) Members of the public should therefore be given—
(a) access to reliable information in appropriate forms to facilitate a good
understanding of public health issues; and
(b) opportunities to participate in policy and program development.
This principle is more than ever important in an emergency, when decisions are made to restrict
or remove basic liberties. It was unclear how decisions were made within the Department to
choose the authorised officer to make directions. In this case Associate Professor Giles, who did
have relevant qualifications, was appointed two days before she made the Directions. It was
unclear why the Chief Health Officer did not make the Directions. The Department
organizational structure concerned with exercising the emergency powers was unclear, no
document could be produced explaining it and the role of officials such as Public Health
Commander was not explained.
Parliament may wish to reconsider who should exercise these emergency powers and whether
their exercise should be required to take into account matters such as the social and economic
consequences of their exercise.
The Committee observes that the Act has since been amended to provide that the Chief Health Officer
may, if appointed as an authorised officer, exercise any of the powers of an authorised officer,
including the power to make emergency directions.57
Committee comment
In its report on the Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020, the Committee commented:58
The Committee observes that, although most emergency directions responding to the COVID‐
19 pandemic are publicly available and widely disseminated, some are, understandably,
lengthy, complex, fast‐changing and of uncertain meaning, and may therefore engage the
Charter’s [s. 7(2)] requirement that any rights limitations be ‘under law’. The impact of any
uncertainty may be partly ameliorated to the extent that the criminal offence for refusing or
failing to comply with emergency directions in existing s. 203 requires proof that the accused:
intended to or was reckless about not complying with an emergency direction; or did not make
an honest and reasonable mistake of fact about the emergency direction…
The Committee observes that emergency directions under existing s. 200 may also be subject
to the following existing legal requirements relating to compatibility with human rights:
•

57

58
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existing s. 111(a), which provides that the principle that ‘the spread of an infectious
disease should be prevented or minimised with the minimum restrictions on the rights of
any person’ applies to ‘the management and control of infectious diseases’…

Public Health and Wellbeing Act 2008, s. 20A, inserted by the Public Health and Wellbeing Amendment
(State of Emergency Extension and Other Matters) Act 2020, s. 4.
Scrutiny of Acts and Regulations Committee, Alert Digest No 8 of 2020, Parliament of Victoria, September
2020, pp. 32‐33.
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•

Charter s. 32 requires that (so far as is possible to do so consistently with their purpose)
‘statutory provisions’ must be interpreted compatibly with human rights…

•

Charter s. 38 requires that (unless another law makes doing so unreasonable) public
authorities must give proper consideration to and act compatibly with human rights…

•

Parts 2A & 5A of the Subordinate Legislation Act 1994 require that legislative instruments
be accompanied by human rights certificates (unless exempt) and be subject to scrutiny
by this Committee (if tabled)…

The Committee notes that these comments apply equally to clause 3.
Conclusion
The Committee notes that the compatibility of clause 3 with Charter rights depends on whether or
not directions made between 16 March 2021 and 15 December 2021 satisfy the Charter’s test for
reasonable limits on rights, including whether or not any directions are reasonable, proportionate,
adequately accessible and sufficiently precise.
The Committee will write to the Minister seeking further information as to whether or not:
•

proof of intent, recklessness or the absence of an honest and reasonable mistake are required
in proceedings for the offence of refusing or failing to comply with those directions; and

•

existing s. 111(a), Charter ss. 32 and 38 and Parts 2A and 5A of the Subordinate Legislation Act
1994 apply to directions made under existing s. 200(1).59

59

See also Scrutiny of Acts and Regulations Committee, Alert Digest No 8 of 2020, Parliament of Victoria,
September 2020, p. 35.
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Ministerial Correspondence
The Committee received responses on the Acts and Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Change or Suppression (Conversion) Practices Prohibition Bill 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
North East Link Act 2020
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The Hon Daniel Andrews

MP
1 Treasury Place
Melbourne, Victoria 3002 Au st ralia
Telephone: +613 9651 5000

Premier of Victoria

Mark Gepp MLC
Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3002

D20/87514

c/o helen.mason@parliament.vic.gov.au
Dear Chairperson
Thank you for your letter concerning the COVID-19 Omnibus (Emergency Measures) Act

2020.
I note the Scrutiny of Acts and Regulations Committee is seeking further information as to:
• the operation of new section 600M(8) of the Children, Youth and Families Act 2005,
specifically whether it permits the Secretary to authorise the isolation of youth
detainees for more than 14 consecutive days;
• the compatibi lity of new sections 600M and 600N of the Children, Youth and Families
Act 2005 with the Charter right of a child offender to be treated in a way that is
appropriate for his or her age;
the
compatibility of new section 112T of the Corrections Act 1986 with the Charter
•
right against retrospective criminal law;
• the compatibility of new section 101 of the Crimes (Mental Impairment and Unfitness
to be Tried) Act 1997 with the Charter right against disability discrimination;
the
compatibility of new sections 540(1 )(a), 553(1 )(a), 563(1 )(a) 573(1 )(a) and
•
586(1 )(a) of the Residential Tenancies Act 1997 with landlords' Charter right not to be
deprived of property other than in accordance with law; and
the
compatibi lity of new sections 545(1) and 578(1) the Residential Tenancies Act
•
1997 (prior to their modification by the Residential Tenancies (COVID19 Emergency
Measures) Regulations 2020) with tenants' Charter right to freedom to choose where
to live.
Please find enclosed my response to the Committee's request for further information.
Thank you for your consideration of the Act. Further information can be provided should it
assist your analysis.
Yours sincerelY,

The Hon Daniel Andrews MP
Premier

2 9 JUN 2020
Your det ails wlll be dea lt with in accordance wtth the Public Records Act 1973 and the Pdvocy and Doto Prot tction Act 2014. Should you have any
queries or w ish to ga in access t o your personal Information held

by this department please contact our Privacy Officer at the above address.

Scrutiny of Acts and Regulations Committee consideration of
COVID-19 Omnibus (Emergency Measures) Act 2020
Premier’s response to the Committee’s request for further information

Amendments to the Children, Youth and Families Act 2005
With respect to the amendments made to the Children, Youth and Families Act 2005 the
Committee has sought further information as to:
•
•

the operation of section 600M(8), specifically whether it permits the Secretary to
authorise the isolation of youth detainees for more than 14 consecutive days;
the compatibility of new sections 600M and 600N with the Charter right of a child
offender to be treated in a way that is appropriate for his or her age in s 23(3) of the
Charter.

The operation of section 600M(8), specifically whether it permits the Secretary to
authorise the isolation of youth detainees for more than 14 consecutive days
It is expected that most periods of isolation under these new sections will be substantially
less than 14 days. For example, in practice, isolation for new admissions, without symptoms
or other risk factors, is several hours at most (the time taken to undertake health checks).
Only suspected cases, confirmed cases or close contacts are isolated for more than a
several hour period. Any decision to isolate a child or young person for more than 24 hours
must be made by the Commissioner or the Deputy Secretary, Youth Justice.
Section 600M(8) provides that the Secretary may authorise isolation under section 600M(1)
on more than one occasion and may determine a further minimum period of isolation in
accordance with section 600M(3) for each occasion. Section 600M(3) provides that the
period of isolation determined by the Secretary must not exceed 14 days and must be the
minimum amount of time required to detect, prevent or mitigate the disease.
The use of the words ‘for each occasion’ in section 600M(8) makes it clear that the 14 day
maximum applies to each separate ‘occasion’ on which the need to detect the disease or to
prevent or mitigate its transmission under section 600M(1) arises. A new 14-day period can
be determined by the Secretary on each ‘occasion’ on which that purpose needs to be
fulfilled. The ordinary meaning of the word ‘occasion’ is ‘a particular event or the time at
which it takes place’.
It is therefore conceptually possible, although highly unlikely, that a person could be isolated
for more than 14 consecutive days under these new provisions, where multiple exercises of
the power for different purposes occur in quick succession.
For example, a young person who is newly admitted to a youth justice facility could be
isolated for several hours for routine health checks upon admission in the morning on
Monday. If those routine health checks cleared that person, their isolation period would
cease in accordance with health advice. The young person could come into close contact
with a person in that facility on Monday afternoon, who becomes a suspected case of having

COVID-19 on Tuesday. If the young person had had close contact with the suspected case,
they could then be isolated again on Tuesday under a separate isolation decision. If then
tested and confirmed to have COVID-19 themselves, the young person could be subject to a
further isolation decision for up to 14 days if that was necessary in the particular
circumstances, in accordance with health advice. This could notionally result in 15
consecutive days of isolation, plus the several hours isolation on Monday morning, under
three separate isolation decisions.
The period of 14 days was chosen on the basis of expert advice as to the incubation period
for COVID-19 (which is on average 5-6 days but can be up to 14 days) and is the maximum
period at any one time that a person needs to be isolated if, for example, they have been
diagnosed with the virus.
The compatibility of new sections 600M and 600N with the Charter right of a child
offender to be treated in a way that is appropriate for his or her age
The right in s 23(3) of the Charter to be treated in an age appropriate manner applies only to
children who have been convicted. Many children to whom ss 600M and 600N will apply are
remanded and have not yet been (and may never be) convicted of the offence with which
they have been accused, although other rights in the Charter will apply to those children.
In the context of the conditions of detention, to which ss 600M and 600N are relevant, the
right in s 23(3) of the Charter overlaps with, and is a more specific application of, the right in
s 17(2) of the Charter, which entitles children to such protection as is in their best interests
and is needed by reason of being a child. It also overlaps with the right in s 22(1) of the
Charter which requires humane treatment when deprived of liberty and requires age
appropriate treatment of convicted children in detention.
In Brough v Australia (Communication No 1184/2003, 86th sess, UN Doc
CCPR/C/86/D/1184/2003), for example, the UN Human Rights Committee found that
extended solitary confinement in harsh conditions breached both the rights to age
appropriate treatment and to humane treatment.
As indicated in the statement of compatibility, ss 600M and 600N are considered compatible
with the rights in ss 17(2) and 22(1). I consider that sections 600M and 600N are also
compatible with s 23(3) with respect to the specific cohort of children who are in youth justice
facilities who have been convicted, for the same reasons.
I consider that the justification for the compatibility of the reforms with s 17(2) of the Charter
as set out in the statement of the compatibility is equally applicable to justifying any limitation
on the right in s 23(3) with respect to those children who have been convicted. For the
Committee’s convenience, below is the relevant extract from the statement of compatibility:
The amendments to authorise the isolation of children to prevent the spread of
COVID-19 in youth justice facilities will engage this right to the extent that they may
limit the opportunities for children to socialise with peers, have visits from family and
important connections, and participate in exercise and other activities. These
amendments may appear to not be in the best interests of all children to whom these
provisions will apply.

However, I consider that appropriate safeguards are in place, by allowing the child or
young person to access the outdoors and undertake outdoor recreation activities
once a day for a reasonable period of time (unless this entitlement is removed by the
Secretary) and receive medical and mental health support and treatment, and regular
supervision and observation, during the period of isolation.
A person in isolation also has the entitlements in section 482(2) of the Children,
Youth and Families Act unless the Secretary determines that they should not be
given effect for specified reasons. However, as previously mentioned, these reasons
are limited, and the removal of any entitlements only applies to the duration of the
isolation.
The amendments protect both the child in isolation and other children in the facility,
as well as staff and visitors of a facility, from the spread of COVID-19. Therefore, on
balance, I consider that any limitation on the right in section 17 of the Charter is
reasonable and demonstrably justified under the extraordinary circumstances posed
by the global COVID-19 pandemic.
Similarly, the analysis in the statement of compatibility regarding the compatibility of these
provisions with the rights in s 22(1) of the Charter, can also apply to justify any limitation on
the right in s 23(3) with respect to those children who have been convicted. For the
Committee’s convenience, below is the relevant extract from the statement of compatibility:
The amendment to provide for the isolation of children and young people engages
section 22 of the Charter, the right to humane treatment when deprived of liberty. This
right complements the right to be free from torture and cruel, inhuman or degrading
treatment in sections 10(a) and 10(b) of the Charter, however it is engaged by much
less serious mistreatment or punishment. This right recognises that detained
individuals must be provided with services that satisfy their essential needs.
Isolation of a child or young person in custody is more onerous than detention and
can have a negative impact on the physical and mental health of children and young
people. It has been recognised as inhumane treatment when used excessively or
unnecessarily.
I consider that necessary safeguards are in place, by allowing a person in isolation to
access the outdoors, where he or she can partake in recreation activities, once a day
for a reasonable time-period (unless this entitlement is removed by the Secretary).
The Bill also requires that children and young people in isolation are closely
supervised and observed at intervals of no longer than 15 minutes and provides
mechanisms for reporting and oversight of the use of this power.
A person in isolation also has the usual entitlements under section 482(2) of the
Children, Youth and Families Act unless the Secretary determines that they should
not be given effect. This provision for the limitation of entitlements under section
482(2), if relied upon, would allow the removal of the following existing entitlements:
•
•

to have their developmental needs catered for;
to receive visits from parents, relatives, legal practitioners and other persons;

•
•
•
•

to have reasonable efforts made to have their medical, religious and cultural
needs met;
to receive information about the rules of the centre and their rights;
to complain about the standard of care to the Secretary or Ombudsman;
to be advised of their entitlements.

Importantly, however, the Secretary can only determine not to give effect to an
entitlement if the Secretary considers that it would not be reasonably safe to do so or
that the Secretary would not be reasonably able to provide the entitlement, having
regard to specified public health matters, or the security of the centre. Further, the
removal of entitlements only applies to isolation under this new provision.
Together, these protections ensure that a child or young person’s wellbeing and
developmental needs will continue to be met during any period of isolation to detect,
prevent or mitigate the transmission of COVID-19, and limitation placed on those
entitlements is demonstrably justified based on health advice and for the purpose of
supporting public health efforts in response to COVID-19.
I consider this amendment to also support the right under section 22(1) to be treated
with humanity and with respect for the inherent dignity of the human person by
reducing the risk that a child or young person contracts COVID-19, as well the health
of frontline staff whose work is vital to support children’s and young people’s
enjoyment of the right under section 22(1). Without the amendments, staff may
become infected with COVID-19, which would make them unavailable to work in
these important frontline roles.
I do not consider that alternative options, such as reducing the number of persons in
youth justice facilities, are reasonably available or sufficient to effectively respond to a
potential COVID-19 outbreak in a facility or to reduce any resultant transmission from
a facility to the Victorian community. To the extent that there is a limit on the right to
humane treatment, I consider that any potential limit is demonstrably justified under
section 7(2) of the Charter.
I am also pleased to confirm that not only are ss 600M and 600N themselves compatible with
the Charter right in s 23(3), and the rights in ss 17(2) and 22(1), but in practice the powers in
these new temporary sections of the Children Youth and Families Act 2005 are being
exercised in a manner that is compatible with those three rights and, before they are used,
proper consideration is being given to all rights that are relevant to the serious decision to
isolate a child or young person under these powers. This is being ensured by a rigorous set
of policy documents, decision-making templates and guides for staff working in these
facilities.
In practice, only senior decision makers may authorise any period of isolation of more than
24 hours and an entitlements checklist must be completed twice daily to acquit the provision
of the entitlements. If any issue arises with the delivery of entitlements to young people who
are subject to a period of isolation, the issue must be escalated to the precinct General
Manager and the Director, Custodial Operations. Operational procedures also require daily
updates to the Director, Custodial Operations for any period of isolation of more than 24

hours, providing: any health updates; information about the young person’s wellbeing; an
update on how the young person’s entitlements are being met; and a copy of the most recent
entitlements checklist.
Compatibility of the new section 112T of the Corrections Act 1986 with the Charter’s
right against retrospective criminal law
Section 27 of the Charter prevents a person from being found guilty of a criminal offence
because of conduct that was not a criminal offence when it was engaged in.
One of the amendments made to the Corrections Act 1986 (Corrections Act) by Part 3.4 of
the COVID-19 Omnibus (Emergency Measures) Act 2020 (the Act) was to place restrictions
on persons who can visit a prisoner. Section 112G of the Corrections Act permits the
Secretary of the Department or the Governor to order that a person be prohibited from
entering a prison, that restrictions be placed on their entry, or that they leave a prison. The
section contains criminal offences should a person disobey such an order. This provision
reflects existing provisions in the Corrections Act, including sections 37, 39 and 43, which
provides powers to the Governor of a prison to permit visitors to enter prisons and issue
orders necessary for the management, good order and security of the prison, exclusion of
visitors and refusal or termination of visits. Those existing provisions also make it an offence
for a person to disobey orders given to a visitor by the Governor under those sections.
The retrospective effect of section 112T of the Corrections Act does not extend to the finding
of guilt of a person within the criminal law.
Section 112T of the Corrections Act has the effect of validating any decisions, directions,
actions and orders made between 20 March 2020 and 24 April 2020 under Division 2 of Part
6 of the Corrections Act that would have been permitted had Part 10B been in force at the
time. Section 112T(2) does this by retrospectively validating decisions, directions, and
orders made before the commencement of the Act by deeming them to be made under new
Part 10B of the Corrections Act. The retrospective effect of this subsection is therefore
limited and does not extend to findings of guilt at criminal law.
Section 112T(3) of the Corrections Act is also limited in its retrospectivity. This subsection
permits retrospective actions, things or omissions done in reliance on, or in relation to,
decisions, directions, actions and orders and does not extend to findings of guilt under the
criminal law.
Section 112T(4) of the Corrections Act relates to rights and liabilities that occur as a result of
decisions, directions, actions and orders as opposed to retrospectivity of a right to prosecute
under criminal law or criminal liability.
Therefore, the retrospective effect of section 112T is limited in its scope and does not extend
to findings of guilt under the criminal law. Given the general presumption against
retrospectivity in the criminal law at common law, (Polyukhovich v The Commonwealth
[1991] HCA 32; (1991) 172 CLR 501), in order for section 112T to be considered as applying
retrospectivity to the criminal law, a clear intention to do so should be evident (R v R S [2016]
VCC 1464 (22 June 2016)). That intention is not evident in the case in section 112T of the
Corrections Act.

In practice, the prohibition of a person due to the risk of COVID-19 entering the prison
system can also be validly made under existing powers under sections 37, 39 and 43 of the
Corrections Act on the grounds of safety, security and good order of a prison, rather than
specifically due to the health and safety of any person. The addition of the power to prohibit
a person’s entry into a prison for the health and safety of any person under section 112G of
the Corrections Act is arguably within the scope of the existing powers for the safety, security
and good order of a prison, and therefore only clarifies the existing powers for the avoidance
of doubt rather than seeking to extend the circumstances in which offences may apply. In
effect, the retrospectivity will only apply in relation to decisions, directions, actions and orders
made to facilitate other forms of communication instead of face-to-face visits, separation and
quarantine of prisoners, and examination and testing of prisoners.
Compatibility of new section 101 of the Crimes (Mental Impairment and Unfitness to be
Tried) Act 1997 with the Charter’s rights against disability discrimination
New section 101 of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997
provides that the court may order that the special hearing be conducted by the judge alone if
the court considers it is in the interest of justice to do so. Section 101 does not require the
accused to consent to the making of this order. This is in contrast to new section 420D of the
Criminal Procedure Act 2009, which requires the accused to consent to an order for trial to
be conducted by a judge alone.
As a preliminary matter, I note that new section 101 is a temporary emergency measure,
which will be repealed six months from the date of commencement, and does not form part
of proposed reforms to the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997,
currently before Parliament.
Section 8(2) of the Charter provides that every person has the right to enjoy his or her human
rights under the Charter without discrimination. Section 8(3) provides that every person is
entitled to equal protection of the law without discrimination and has the right to equal and
effective protection against discrimination. Under section 25(2) of the Charter, a person
charged with a criminal offence is entitled without discrimination to certain minimum
guarantees in criminal proceedings, including to be tried without unreasonable delay. These
provisions ensure that laws and policies are applied equally, and do not have a
discriminatory effect.
Under the Charter, ‘discrimination’ is defined by reference to the definition in the Equal
Opportunity Act 2010 as discrimination on the basis of a protected attribute, including
disability (which includes a mental or psychological disease or disorder).
Discrimination includes both direct and indirect discrimination on the basis of a protected
attribute (such as disability). Direct discrimination occurs if a person with an attribute is
treated unfavourably because of that attribute. Indirect discrimination occurs if an
unreasonable requirement, condition or practice, that is likely to have a disadvantageous
effect, is imposed on a person with that attribute. The attribute must be a substantial reason
for the unfavourable treatment, but does not need to be the only reason.
These Charter rights are likely to be engaged by the amendment because new section 101
has the effect that a court may order that the special hearing be conducted by the judge

alone even if an accused person (who, in these circumstances, will be impaired due to
cognitive disability or mental illness) does not consent. In contrast, an accused person
without such an impairment may choose whether to consent to a trial by a judge alone.
I consider that any limitations on these rights occasioned by this amendment are reasonable
and demonstrably justified, and that section 101 is thus compatible with the Charter, for the
following reasons.
First, section 101 is a temporary emergency measure which was introduced for the important
purpose of providing greater flexibility so as to ensure that special hearings can continue
throughout the COVID-19 pandemic. Avoiding unreasonable delays that might otherwise be
occasioned during the pandemic is particularly important as these proceedings often involve
vulnerable accused persons.
Second, it is important to consider the context in which an order under new section 101 of
the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997 may be made. An order
for special hearing by judge alone will only be considered where a person has already been
found unfit to stand trial (and, therefore, the matter is proceeding to special hearing rather
than a criminal trial).
A person is only found unfit for trial in very narrow circumstances. For example, if they are so
impaired due to cognitive disability or mental illness that they cannot understand what they
have been charged with, cannot communicate with their lawyer, do not understand how the
trial process works or cannot understand the consequences of their decisions in the trial. In
those circumstances, it is unlikely that they would have the capacity to provide true consent
to an order for special hearing by judge alone. It is therefore appropriate to distinguish the
requirements applying to these cases from those applying to orders for a judge alone
criminal trial under the Criminal Procedure Act 2009.
Third, while the requirement for the accused to consent does not apply, the court must still be
satisfied that it in in the interests of justice for the special hearing to be conducted by judge
alone. This is an appropriate safeguard, which ensures that the court can have regard to the
accused person’s rights, for example the right to a fair hearing, and any submissions put
forward by the parties when determining whether a special hearing can and should be
conducted by judge alone.
Compatibility of new sections 540(1)(a), 553(1)(a), 563(1)(a) 573(1)(a) and 586(1)(a) of
the Residential Tenancies Act 1997, with landlords’ Charter right not to be deprived of
property other than in accordance with law
The Committee seeks further information as to the compatibility of new sections s 540(1)(a),
553(1)(a), 563(1)(a), 573(1)(a) and 586(1)(a) of the Residential Tenancies Act 1997 with the
right to property in s 20 of the Charter. These new sections collectively empower the
Victorian Civil and Administrative Tribunal (VCAT), on relevant application of a tenant or
resident, to make an order reducing the relevant rent payable in relation to tenancy
agreements, rooming houses, caravan park sites or caravans, site agreements or SDA
residency agreements. The new sections are to be read together with the Residential
Tenancies (COVID-19 Emergency Measures) Regulations 2020 (the Regulations), which,
before VCAT is able to deal with such applications, empowers the Chief Dispute Resolution

Officer (CDRO) to engage in alternative dispute resolution with the parties to prepare a
written agreement about rent reduction. The Committee queries whether the lack of express
statutory criteria in the Residential Tenancies Act 1997 for VCAT to order such reductions
engages the Charter's right against deprivation of property 'otherwise than in accordance
with law'.
Section 20 provides that a person must not be deprived of their property other than in
accordance with law. A deprivation of property 'in accordance with law' is generally accepted
as occurring pursuant to an existing regulatory framework that is sufficiently accessible and
precise to allow persons to regulate their own conduct.
The intention of these temporary measures is to address the far-reaching social and
economic impacts of the unprecedented COVID-19 pandemic. Due to the scale and fast
developing nature of the crisis, and the intention that there will be a shared burden on
landlords and tenants in responding to this crisis, there is a need to retain flexibility to ensure
that fair outcomes are reached which take into account all parties' circumstances. Due to the
variety of factors that may be relevant to determining the fairness or proportionality of a rent
reduction application, mandatory statutory criteria were not included to allow the CDRO and
VCAT to retain the discretion to flexibly resolve these disputes and avoid arbitrary outcomes.
Additionally, when determining applications, VCAT will be obliged to exercise its powers in
accordance with the intentions of the legislative scheme, which includes not only the Act but
also the Regulations. The Regulations provide for a mandatory alternative dispute resolution
mechanism for all payment related disputes prior to the dispute being heard by VCAT (which
include an application to reduce rent under the above provisions). Regulation 16 empowers
the CDRO to determine the dispute if satisfied that it is fair and reasonable to do so in all the
circumstances, including by reducing the rent payable for a specified period. Under
regulation 4, it is a function of the CDRO to issue guidelines in respect of the scheme,
including the criteria for determining the suitability of eligible disputes for alternative dispute
resolution. Pursuant to this, the CDRO issued a general practice direction which lists a large
number of non-exhaustive factors that may be relevant to the resolution of a rent reduction
dispute, which reflects the complexity of these disputes and the fact that each dispute will
have unique factors relevant to assessing the fairness of a rent reduction.
If the dispute is not suitable for, or not resolved by, alternative dispute resolution, then the
party may apply to VCAT. In determining the application, VCAT will interpret its discretion in
accordance with the purpose of the scheme, which is to reach a fair outcome between the
interests of the landlord and tenant in the context of this emergency. VCAT will remain
obliged to observe natural justice in proceedings, provide a statement of reasons for
decisions on request, and its decisions remain subject to potential appeal. Accordingly, in my
view, any deprivation of property in the form of a reduced rent order will occur 'in accordance
with law', being a clear legal framework intended to achieve a fair outcome between complex
and competing interests of landlord and tenant, and will not be arbitrary.

Compatibility of new sections 545(1) and 578(1) of the Residential Tenancies Act 1997
(prior to their modification by the Residential Tenancies (COVID19 Emergency
Measures) Regulations 2020), with tenants’ Charter right to freedom to choose where
to live
The Committee queries whether new sections 545(1) and 578(1) of the Residential
Tenancies Act 1997 limit the right of a tenant to give notice of an intention to vacate to only
specific circumstances, thus limiting their overall freedom to choose where to live as
protected by section 12 of the Charter.
The words of new sections 545(1) and 578(1) were an unintended consequence during the
initial drafting of the Bill, which occurred due to the urgency of introducing these emergency
measures, and do not reflect the intention of the provisions. The operation of these
provisions is modified by regulations 39(1) and 49(1) of the Regulations, which clarify that a
tenant's right to give a notice of intention to vacate remains as previously provided by Part 6
of Residential Tenancies Act 1997 with new additional grounds upon which notice can be
given. Accordingly, new sections 545(1) and 578(1) (as modified by regulations 39(1) and
49(1)) do not limit the Charter right of a person to choose where to live.

D20/55971
Ms Helen Mason
Executive Officer
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
East Melbourne VIC 3002

Dear Ms Mason

NORTH EAST LINK BILL 2020
I refer to the letter of 17 March 2020 from Ms Sonya Kilkenny MP, Acting Chairperson,
Scrutiny of Acts and Regulations Committee (Committee), seeking further information
arising out of the Committee’s report on the North East Link Bill 2020 (Bill). In particular, the
Committee seeks clarity on the compatibility of the Bill with the Charter of Human Rights
and Responsibilities Act (2006) (Charter) rights of parents and carers to equal protection of
the law without discrimination.
As you noted, clause 27(2) of the Bill requires the chief executive officer (CEO) of the North
East Link State Tolling Corporation to be appointed on a full-time basis. The North East Link
will provide a vital connection in the Melbourne’s freeway network, be open at all time and
form a critical part of the State’s overall transport system. The public expects the road to be
a safe and functional freeway that operates seamlessly in a coordinated manner with the
rest of the State’s transport system. This requires the CEO to have full time capacity to
manage and respond to, in real time, operational and safety matters on the road as soon as
they arise. It is for this reason that full-time accountability and responsiveness is demanded
of the CEO role.
I also bring to your attention that the full-time nature of the role is supported by other key
transport portfolio positions including the CEOs for the Roads Corporation, the Taxi
Services Commission, and each of the transport corporations (VicTrack, V/Line, Victorian
Ports Corporations (Melbourne), Victorian Regional Channels Authority and the Port of
Hastings Development Authority).
I note that there is a need to ensure ease of application and consistency of guidelines
across the transport portfolio in line with the Transport Integration Act 2010.
While the CEO is to be appointed on a full-time basis, the requirement is not intended to
restrict parents and carers from applying for the role. Clause 27(2) allows for the terms and
conditions of the role to be determined by the Minister after consultation with the Treasurer
and to be specified in the instrument of appointment. These terms and conditions can
facilitate flexible work practices and arrangements which accommodate parental or carer

responsibilities, including working from home, flexible working hours or sharing of
responsibilities where appropriate.
For the reasons outlined above I consider that it is appropriate that the appointment of the
CEO of the North East Link State Tolling Corporation is on a full-time basis and is
compatible with the Charter’s rights of parents and carers to equal protection of the law
without discrimination.

Yours sincerely

TIM PALLAS MP
Treasurer
27/04/2020
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Index of Bills and
Subordinate Legislation in 2021
Alert Digest Nos.
BILLS
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Education and Training Reform Amendment (Miscellaneous) Bill 2020
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (Quarantine Fees) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters)Act 2020
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020
Summary Offences Amendment (Decriminalisation of Public Drunkenness) Bill 2020
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
(iii)

11 of 2020
9 of 2020

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers

Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
(vi)

8 of 2020

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020

9 of 2020

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020

2
8 of 2020

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Change or Suppression (Conversion) Practices Prohibition Bill 2020
Cladding Safety Victoria Act 2020 (House Amendment)
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
North East Link Act 2020
Planning and Environment Amendment Bill 2021
Public Health and Wellbeing Amendment (State of Emergency Extension and Other
Matters) Act 2020
Public Health and Wellbeing Amendment (State of Emergency Extension) Bill 2021
Spent Convictions Bill 2020
State Taxation Acts Amendment Bill 2020

13 of 2020, 2
11 of 2020
5 of 2020, 2
9 of 2020
4 of 2020, 2
2
8 of 2020
2
11 of 2020
13 of 2020
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

North East Link Act 2020

Treasurer

17‐03‐20
04‐02‐2160

4 of 2020
2 of 2021

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02‐06‐20
09‐02‐2161

5 of 2020
2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16‐09‐20

8 of 2020

COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14‐10‐20

9 of 2020

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12‐11‐20

11 of 2020

Spent Convictions Bill 2020

Attorney‐General

12‐11‐20

11 of 2020

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney‐General

13‐12‐20
03‐02‐21

13 of 2020
2 of 2021

State Taxation Acts Amendment
Bill 2020

Treasurer

13‐12‐20

13 of 2020

Planning and Environment
Amendment Bill 2021

Planning

16‐02‐21

2 of 2021

Public Health and Wellbeing
Amendment (State of Emergency
Extension) Bill 2021

Health

16‐02‐21

2 of 2021
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Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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