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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Charities Amendment (Charitable Purpose) Bill 2018
Bill Information
Member
Fiona Patten MP
Private Members Bill

Introduction Date
Second Reading Date

14 December 2017
7 March 2018

Bill Summary
The Bill would:


amend the Charities Act 1978 to insert a definition of ‘charitable purpose’ that would apply
to Victorian legislation. The definition would exclude advancement of religion as a charitable
purpose but would not affect the otherwise charitable works of religious institutions



adopt the new definition for the purposes of exemptions provided under the Duties Act 2000,
the Land Tax Act 2005 and the Payroll Tax Act 2007



exempt religious institutions from the liability to pay land tax pursuant to the Land Tax Act
2005 in relation to a place used exclusively as a place of public worship.

The Explanatory Memorandum states that the amendments ‘are intended to ensure that commercial
enterprises owned by religious institutions which are not engaging in charitable works pay certain
Victorian taxes.’

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – delayed commencement — whether justified
Clause 2 provides that the Bill would commence on proclamation, with a default commencement date
of 1 July 2019, which is more than 12 months from the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
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The Committee will write to the Member to bring paragraph A (iii) of the Practice Note to her
attention and to request further information as to the reasons for the possible delayed
commencement date.

Recommendation



Refer to Parliament for
consideration



Write to Member for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Equality – Discrimination – Exemption from land tax only for places of religious worship
Summary: Proposed s 91A provides a tax exemption for religious institutions, which may discriminate
against people who do not hold religious beliefs. The Committee will write to the Member seeking
further information.
Relevant provisions
Clause 12 of the Bill adds a new section 91A into the Land Tax Act 2005:
91A Exempt taxpayers—places of worship
A taxpayer is exempt from the liability to pay land tax if the taxpayer is a religious institution
and the liability to pay land tax relates to a place used exclusively as a place of public worship.
The Bill also provides the following definitions relevant to that clause:
place of public worship means a building or place that is open to the public for attendance and
used for the purpose of religious worship by a religious group;
religious institution means a not‐for‐profit institution that advances or promotes religious
purposes and the beliefs and practices of its members constitutes a religion;
Charter analysis
The Committee notes that only taxpayers who are religious institutions will be exempt from land tax
for places used exclusively as places of public worship. An institution made up of members who do not
hold religious beliefs cannot, by definition, be a ‘religious institution’. A non‐religious institution who
own land used exclusively as a place of public worship will not be entitled to an exemption.
Section 8(3) of the Charter provides:
Every person is equal before the law and is entitled to the equal protection of the law without
discrimination and has the right to equal and effective protection against discrimination.
There is a definition of discrimination provided in the Charter:
discrimination, in relation to a person, means discrimination (within the meaning of the Equal
Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act;
2
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Section 6 of the Equal Opportunity Act 2010 (the EOA) contains an attribute of ‘religious belief or
activity’. That attribute is defined in the EOA:
religious belief or activity means –
(a) holding or not holding a lawful religious belief or view;
(b) engaging in, not engaging in or refusing to engage in a lawful religious activity;
Imposing a requirement that in order to obtain an exemption the relevant land must be held by people
with religious beliefs may constitute indirect discrimination against people who do not hold religious
beliefs, and may therefore limit the equality right in s 8 of the Charter. Such a requirement would
constitute discrimination if it were not reasonable. However there is no consideration of
reasonableness in the Statement of Compatibility, which does not discuss this issue.
Conclusion
The Committee will write to the Member seeking further information as to whether the proposed
new s 91A of the Land Tax Act 2005 constitutes discrimination and whether it is compatible with the
Charter’s right to equality.

Recommendation



Refer to Parliament
for consideration



Write to Member for
clarification



No further action
required
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Engineers Registration Bill 2018
Bill Information
Minister
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

6 March 2018
7 March 2018

Bill Summary
The Bill would:


establish a single registration scheme for engineers to promote professional development
within the engineering profession, reduce the risk of loss and harm to the public and promote
consumer confidence



require individuals to be registered in one or more areas of engineering in order to be able
to lawfully provide professional engineering services in Victoria (it is intended that other
areas of engineering would be included in the scheme over time)



establish a register of engineers



ensure consistent eligibility criteria across Victoria for engineers, establish minimum
continuous professional development requirements and provide a three‐year registration for
professional engineers

The registration scheme would be jointly administered by the Business Licensing Authority (BLA),
Consumer Affairs Victoria (CAV) and, in relation to engineers engaged in the building industry, the
Victorian Building Authority (VBA), with assessment undertaken by approved assessment entities. The
bill would confer on CAV a range of entry and inspection powers to enable CAV the ability to effectively
enforce the provisions of the bill.
The Bill contains provisions to transition engineers currently registered under the Building Act 1993 to
the Engineers Registration Scheme.
The Bill would also make consequential amendments to a range of other Acts.

Submission
The Committee has received and considered a submission from the Australian Road Transport
Suppliers Association Inc.
The Submission is available on the Committee’s website: https://www.parliament.vic.gov.au/sarc

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES
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NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms
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Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that the Bill would commence on proclamation, with a default commencement date
of 1 July 2020, which is more than 12 months from the date of the Bill’s introduction.
The Explanatory Memorandum states:
Applications for registration and for renewals of registrations will be made online, and a system
to enable this must be developed before the scheme can commence. An extended default
commencement date will enable sufficient time for the online system to be built.
An extended default commencement date also ensures registered engineers are provided with
sufficient time to understand the new scheme and determine whether they need to re‐
organise their affairs, if necessary, to ensure they are eligible to be granted a registration. This
will be in addition to regulations that will enable exemptions of areas of engineering to be
phased in over time, with engineers phased in.
The Committee is satisfied that the possible delay in the commencement of the Bill is justified.
Self‐incrimination – Production of documents – Justification for limitation of privilege
Part 6 of the Bill would provide an inspector with the power to require:


a person (or a specified body) to provide information or documents1



the occupier of premises or an employee of the occupier to operate equipment (i.e.,
equipment that may be used with a disc, tape or other storage device) to access information2



a person to provide information or assistance to access, download or copy information held
in or, or accessible from, any computer or other electronic device located on the premises.3
(refer to Charter Report below)

Clause 93 provides that it is a reasonable excuse for a person to refuse or fail to give information or do
any other thing required under Part 6, if it would tend to incriminate them. However, since the
protection would not apply to the production of documents, it would allow a limited abrogation of the
privilege against self‐incrimination by the relevant clauses in Part 6.
The Statement of Compatibility provides:
The privilege against self‐incrimination generally covers the compulsion of documents or
things which might incriminate a person. However, the application of the privilege to pre‐
existing documents is considerably weaker than that accorded to oral testimony or documents
that are required to be brought into existence to comply with a request for information. I note
that some jurisdictions have regarded an order to hand over existing documents as not
constituting self‐incrimination.
The primary purpose of the abrogation of the privilege in relation to documents is to facilitate
compliance with the scheme by assisting inspectors to access information and evidence that is
difficult or impossible to ascertain by alternative evidentiary means. Taking into account the
protective purpose of the bill, there is significant public interest in ensuring that professional

1
2
3

See clauses 71, 74‐77, 88 and 92.
See clause 81.
See clause 84.
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engineering services are being provided in compliance with the provisions of the bill and the
regulations.
There is no accompanying 'use immunity' that restricts the use of the produced documents to
particular proceedings. However, any limitation on the right in section 25(2)(k) that is
occasioned by the limited abrogation of the privilege in respect of produced documents is
directly related to its purpose. The documents that an inspector can require to be produced
are those connected with an engineer's practice as a professional engineer, and for the
purpose of monitoring compliance with the bill or regulations. Importantly, the requirement
to produce a document to an inspector does not extend to having to explain or account for the
information contained in that document. If such an explanation would tend to incriminate, the
privilege would still be available.
Further, clause 71 of the bill creates an obligation for registered engineers and their employers
to keep all documents relating to the practice as an engineer available for inspection, and for
former registered engineers to make documents relating to the engineer's practice as an
engineer available for inspection. The duty to provide those documents is consistent with the
reasonable expectations of persons who operate a business within a regulated scheme.
Moreover, it is necessary for the regulator to have access to documents to ensure the effective
administration of the regulatory scheme.
There are no less restrictive means available to achieve the purpose of enabling inspectors to
have access to relevant documents. To excuse the production of such documents where a
contravention is suspected would allow persons to circumvent the record‐keeping obligations
in the bill and significantly impede inspectors' ability to investigate and enforce compliance
with the scheme. Any limitation on the right against self‐incrimination is therefore
appropriately tailored and the least restrictive means to achieve the regulatory purpose.
The Committee is satisfied that the limitation of the privilege against self‐incrimination in relation
to clauses 71, 74‐77, 81, 88 and 92 is both reasonable and necessary in the circumstances.
The Committee will write to the Treasurer seeking further information regarding the extent to which
clause 84 abrogates the privilege against self‐incrimination.
Clause 98 of the Bill provides that sections 125 and 126 of the Australian Consumer Law and Fair
Trading Act 2012 would apply (with any necessary modifications) in relation to the exercise or
attempted exercise of a power of an inspector under Part 6 of the Bill as if any reference in those
sections to Part 6.4 of that Act was a reference to Part 6 of the Bill.
The Committee notes that sections 125 and 126 (which relate to the power of the Director of Consumer
Affairs Victoria to require a person to provide information, documents and evidence) both allow a
limited abrogation of the privilege against self‐incrimination.
Paragraph A (iv) of the Committee’s Practice Note, states that it is a matter of concern to the
Committee where a Bill provides insufficient or unhelpful explanatory material in respect to the
abridgement of the privilege against self‐incrimination. The Committee notes that neither the
Explanatory Memorandum nor the Statement of Compatibility discuss why it is desirable or necessary
that sections 125 and 126 should apply in relation to the exercise of powers by inspectors under the
Bill.
The Committee will write to the Treasurer to draw his attention to the Practice Note and to request
an explanation for the abridgement of the privilege against self‐incrimination by clause 98.

6
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Power of entry, search and seizure without a warrant
Clause 80 would provide an inspector with a power of entry, search and seizure without a warrant (and
without the consent of the occupier),4 in relation to premises at which a registered engineer or their
employer is conducting a business of providing professional engineering services.
The Statement of Compatibility states:
In my view, while the exercise of these compliance and enforcement powers may interfere with
the privacy of an individual in some cases, any such interference will be lawful and not arbitrary.
As noted above, the purpose of the inspection powers is to enforce compliance with the bill and
relevant registration conditions, to ensure professional engineering services are provided in a
competent manner. Engineers and others engaged in providing professional engineering services
have a diminished expectation of privacy in the regulatory context, and it is reasonable that they
can be required to produce information and permit entry to business premises for compliance
purposes. In the case of persons who are not involved in providing professional engineering
services, inspectors' powers to require third parties to answer questions or provide information
are limited to those individuals who have control over relevant documents and information, or
bodies that are likely to hold relevant information, and only for the purpose of monitoring
compliance. If it becomes necessary for enforcement purposes to require any other third party to
answer questions or produce information, the bill only provides inspectors with these powers
where a magistrate has first made an order.
The Committee is satisfied that the power of entry, search and seizure without a warrant contained
in clause 80 is necessary and reasonable in the circumstances.
Right to be presumed innocent – Legal burden to prove defence
As discussed in the Charter Report below, it is unclear from the Statement of Compatibility whether
clauses 67, 80 and 94 would limit the presumption of innocence by imposing a legal burden on an
accused to prove that the relevant excuse is made out.
The Committee’s Practice Note provides that the Committee will draw to the attention of Parliament,
and seek further advice from the responsible Minister or Member, where a Bill provides insufficient or
unhelpful explanatory material, particularly in respect to rights or freedoms, such as the right to the
presumption of innocence (i.e., provisions which reverse the onus of proof in criminal or civil penalty
offences).
The Committee draws attention to the possible reversal of the onus of proof in clauses 67, 80 and
94 and, as noted in the Charter Report below, will write to the Treasurer to seek further information
as to whether those clauses would impose an evidential or a legal onus on an accused.

Recommendation



4

Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

Compare clause 79.
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CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Presumption of innocence – Exceptions to criminal offences – Onus on defendant to prove the
exception applies
Summary: Clauses 67, 80 and 94 may impose a burden on an accused to prove that the excuse provided
by those sections is made out. The Committee will write to the Minister seeking further information.
Relevant provisions
67 Offence to provide professional engineering services without registration
(1) A person must not provide professional engineering services in a particular area of
engineering unless the person is:
(a) registered as a practising engineer in that area; or
(b) providing the professional engineering services under the direct supervision of a
person who is registered as a practising engineer in that area.
…
80 Entry without consent or warrant
(1) Subject to subsection (2), for the purpose of monitoring compliance with this Act or the
regulations, an inspector may do all or any of the following—
…
(d) require a person to produce a document or part of a document located at the
premises referred to in paragraph (a);
(e) require a person at the premises referred to in paragraph (a) to answer any questions
put by the inspector;
…
(3) A person must not, without reasonable excuse, refuse or fail to comply with a
requirement under subsection (1).
94 Refusal or failure to comply with requirement
A person must not, without reasonable excuse, refuse or fail to comply with a requirement of
an inspector or the Director under this Part.
Charter analysis
Clauses 67, 80 and 94 may impose a burden on an accused to prove that the relevant excuses are made
out. Whether the onus is on an accused to prove facts that would bring their case within the scope of
the excuse, or to prove the excuse applies, or whether the onus is on the prosecution to disprove the
existence of such facts, will depend upon how the provision is interpreted.

8
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Clause 92, like clauses 80 and 94, is a provision that provides for a defence of “reasonable excuse”. The
Statement of Compatibility notes that clause 92 is a reasonable excuse provision and discusses the
effect of that provision on the presumption of innocence:
The right in section 25(1) of the charter is relevant where a statutory provision shifts the
burden of proof onto an accused in a criminal proceeding, so that the accused is required to
prove matters to establish, or raise evidence to suggest, that he or she is not guilty of an
offence.
Clause 92 of the bill makes it an offence for the occupier of a premises where an inspector is
exercising a right of entry for compliance enforcement purposes, or an agent or employee of
the occupier, to, without reasonable excuse, refuse to comply with a requirement of the
inspector. These requirements include giving oral or written information to the inspector,
producing documents to the inspector, and giving reasonable assistance to the inspector.
By creating a 'reasonable excuse' exception, the offence in clause 92 may be viewed as placing
an evidential burden on the accused, in that it requires the accused to raise evidence as to a
reasonable excuse. However, in doing so, this offence does not transfer the legal burden of
proof. Once the accused has pointed to evidence of a reasonable excuse, which will ordinarily
be peculiarly within their knowledge, the burden shifts back to the prosecution who must
prove the essential elements of the offence. I do not consider that an evidential onus such as
this provision limits the right to be presumed innocent, and courts in other jurisdictions have
taken this approach.
For these reasons, in my opinion, clause 92 does not limit the right to be presumed innocent.
However the Statement of Compatibility does not consider whether clause 67, or the similarly worded
clause 80 or clause 94 limit the presumption of innocence.
The Committee notes that any provision that places a legal onus of proof on a person accused of a
criminal offence may engage the Charter right of an accused person to be presumed innocent until
proved guilty according to law in s 25(1). The Committee’s practice note indicates that the Statement
of Compatibility for a bill that places the onus of proof on an accused should state whether and how
that provision satisfies the Charter's test for reasonable limits on rights. In particular where a legal
onus is imposed, the analysis in the Statement of Compatibility should address whether an evidential
onus would be a less restrictive alternative reasonably available to achieve the provision's purpose.
Conclusion
The Committee will write to the Treasurer seeking further information as to the compatibility of
clauses 67, 80 and 94 with the Charter’s right to the presumption of innocence, whether these
sections impose an evidential or a legal onus and if the latter, whether an evidential onus would be
a less restrictive alternative reasonably available to achieve the provisions’ purposes.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Presumption of innocence – Self‐incrimination – Compelled provision of information or assistance
(i.e. computer passwords) – Person must comply even where compliance may result in the provision
of incriminating information
Summary: Clause 84 allows for the issue of a warrant requiring a person to provide information or
assistance to allow an inspector to access information held in a computer or other electronic device. A
9
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warrant may be issued to a person alleged to have contravened the Act or the regulations. Clause 93
further provides that it is not a reasonable excuse to fail to provide information or assistance under the
warrant on the basis that the provision of information or assistance would tend to incriminate that
person. The Committee will write to the Treasurer seeking further information on the compatibility of
this section with the right to a fair hearing and the right not to self‐incriminate.
Relevant provisions
84 Warrant may authorise the giving of a direction requiring assistance from person with
knowledge of a computer or other electronic device
(1) This section applies if a magistrate is satisfied by evidence, on oath or by affidavit, that
there are reasonable grounds to believe that there is information in digital or electronic
format connected with a contravention of this Act or the regulations that is accessible
from particular premises.
(2) Subject to subsection (3), a warrant issued by the magistrate under section 82(3) may
authorise the inspector named in the warrant to require a person to provide any
information or assistance that is reasonable and necessary to allow the inspector or
another person to do one or more of the following things—
(a) to access information held in, or accessible from, any computer or other electronic
device located on the premises;
(b) to download or make an electronic copy of that information;
(c) to make or produce a physical copy of that information.
(3) The inspector may require a person to provide the information or assistance referred to
in subsection (2) if the person—
(a) is one of the following—
(i)

the person alleged to have contravened this Act or the regulations;

(ii) the owner or lessee of the computer or other electronic device;
(iii) an employee of the owner or lessee of the computer or electronic device;
(iv) a person engaged under a contract for services by the owner or lessee of the
computer or electronic device; and
(b) has relevant knowledge of—
(i)

the computer or electronic device or a computer network of which the
computer or device forms or formed part; or

(ii) measures applied to protect information held in, or accessible from, the
computer or electronic device.
93 Protection against self‐incrimination
…
(3) Despite subsection (1), it is not a reasonable excuse for a natural person to refuse or fail
to provide information or assistance that a person is required under section 84 to provide,
if the provision of the information or assistance would tend to incriminate the person.
Charter analysis
The Committee observes that the effect of clause 84 is that a person may be required to provide
passwords for certain electronic devices where either the provision of the password, information
communicated by the password itself, or the data obtained by using the password, may be evidence
10
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of that person’s offending. This new provision may limit a suspect’s Charter rights to a fair hearing in
s 24, including the right against compelled self‐incrimination and the specific self‐incrimination
protections in s 25(2)(k) of the Charter.
The Committee notes that the Supreme Court of Victoria has held that coercive powers requiring
suspects to supply incriminating computer encryption keys (in that case, ones applied by the Chief
Examiner, supervised by the Supreme Court and used to investigate organised crime offences) are not
reasonable limits on the Charter’s rights against self‐incrimination unless any evidence discovered as
a result (and not otherwise discoverable) is inadmissible in any future prosecution of the person.5
England’s Court of Appeal has held that both the making of an order requiring a suspect to divulge a
password and the prosecution of a suspect for failing to do so are compatible with European fair
hearing rights. 6 By contrast North American courts have held that such powers are incompatible with
rights against compelled self‐incrimination where the supply of passwords may be evidence of the
person’s access to, or the existence of, incriminatory data,7 unless the person’s access to, and the
existence and nature of, the incriminatory data is already known to investigators.8
The Statement of Compatibility states:
Clause 84 of the bill will enable a warrant issued under clause 77 of the bill to authorise an
inspector to require a person to provide reasonable and necessary information or assistance.
Clause 84 of the bill provides that it is not a reasonable excuse for a natural person to refuse
or fail to provide information or assistance that a person is required to provide under clause
84 if the provision of the information or assistance would tend to incriminate the person.
This clause of the bill is directed to addressing the increasing prevalence of storage of business
documents and information in digital or electronic format, including “off‐site” storage in cloud
networks. Commonly, access to such information is subject to security requirements such as
passwords or encryption technology. If a trader were able to refuse to provide a necessary
password or de‐encryption key to access business documents the regulatory scheme would
increasingly become unable to be effectively administered.
The information or assistance contemplated under clause 84 is for the purpose of enabling
access to information concerning an alleged contravention of the bill. A duty to provide such
information or assistance is consistent with the reasonable expectations of persons who
participate in a regulated activity with associated duties and obligations. Moreover, it is
necessary for regulators to have access to such information to ensure the effective
administration of the scheme.
The bill does not limit section 25(2)(k) in this respect, because the person required to assist an
inspector is not a person who has been charged with a criminal offence. The execution of the
warrant occurs before any action for a contravention of the bill or regulations is taken. In
addition, the person is not being required to testify against himself or herself because they are
not giving evidence in court. Finally, the person is not being required to confess guilt. While
the information the person provides may enable an inspector to obtain evidence that

5

6

7

8

Re an application under the Major Crime (Investigative Powers) Act 2004 [2009] VSC 381, [91]‐[92], [155]‐
[156].
R v S & A [2008] EWCA Crim 2177; Greater Manchester Police v Andrews [2011] EWHC 1966 (Admin),
discussing s 49 of the Regulation of Investigatory Powers Act 2000 (UK).
E.g. R. c. Boudreau‐Fontaine 2010 QCCA 1108, [46] [Quebec Court of Appeal]; In Re: Grand Jury Subpoena
Duces Tecum dated March 25, 2011; USA v Does, 670 F 3d 1355 (2012) [United States of Court of Appeals
for the 11th Circuit].
E.g. Commonwealth v Gelfgatt (unreported, Massachusetts Supreme Judicial Court, 25th June 2014).
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incriminates the person, the giving of that information, such as a computer password or
similar, is not in itself a confession of guilt.
Even if the bill could be said to limit section 25(2)(k), the limitations are reasonable and
justified because of the fact that the investigation could be blocked by non‐disclosure of the
relevant information (such as a password to access a computer). If a person has locked hard
copy business documents in a cupboard, an inspector would not need the person's assistance
in breaking into the cupboard, under warrant, to seize that evidence and the person has no
right to try to block the inspector from breaking into that cupboard. If the person has also
'locked' business records inside a computer through encryption, the person should not, simply
because of their use of more sophisticated technology, now be empowered to stymie
investigations by refusing to divulge the electronic key to that evidence.
There is also the safeguard that the magistrate issuing the search warrant will have discretion
not to include such a power in the warrant where the inspector applying for the warrant has
not made out an adequate case for the need for such a power.
Whilst the Statement of Compatibility states that the person required to assist is not a ‘person charged
with a criminal offence’ as referred to by s 25(2)(k), the provision is not limited to uncharged persons.
Further although the Statement of Compatibility states that the ‘execution of the warrant occurs
before any action for a contravention of the bill or regulations is taken’, there is nothing in the bill
preventing use of the provision after an action for a contravention has commenced.
Conclusion
The Committee will write to the Treasurer seeking further information as to whether clause 84, by
permitting a court to require a person to provide information or assistance where the information
obtained as a result may be used in evidence to prove subsequent charges, is a reasonable limit on
the Charter’s rights against compelled self‐incrimination and to a fair hearing.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Guardianship and Administration Bill 2018
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

6 March 2018
7 March 2018

Bill Summary
The Bill would:


repeal the Guardianship and Administration Act 1986, re‐enact with amendments the law
relating to guardianship and administration, and amend various other Acts



provide a legislative scheme in relation to guardianship and administration by:
o

continuing the Office of the Public Advocate and providing for the appointment of a
public advocate

o

enabling certain persons with disability to have a supportive guardian, supportive
administrator, guardian or administrator appointed by VCAT in specified circumstances

o

enabling an administrator to be appointed for certain missing persons

o

improving processes at the Victorian Civil and Administrative Tribunal (VCAT) in
relation to guardianship and administration applications

o

providing a process for VCAT to consent to special medical procedures on behalf of
persons incapable of giving consent to those procedures.

The Bill expressly provides that its provisions and the powers, functions and duties that it creates are
to be interpreted in the way that is the least restrictive of a person's ability to decide and act, and so
that a person is given all the possible support to enable them to exercise their decision‐making
capacity. [8]
The Bill also provides that a person making a decision for a represented person must have regard to a
number of key principles, including that the represented person's will and preferences should only be
overridden if it is necessary to prevent serious harm to them. [9]

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that the Bill would commence on proclamation, with a default commencement date
of 1 June 2019, which is more than 12 months from the date of the Bill’s introduction.
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The Committee notes that there is no explanation for the possible delayed commencement of the Bill.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Attorney‐General to bring paragraph A (iii) of the Practice Note to
his attention and to request further information as to the reasons for the possible delayed
commencement date.
Self‐incrimination – Justification for limitation of privilege
As discussed in the Charter Report below, clauses 16(1)(i) and 17(5) may abrogate the Charter’s rights
against compelled self‐incrimination. The clauses may therefore also abrogate the common law
privilege against self‐incrimination.
The Committee will write to the Attorney‐General to seek further information as to the compatibility
of clauses 16(1)(i) and 17(5) with the Charter and whether they abrogate the common law privilege
against self‐incrimination.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Self‐incrimination – Investigations by Public Advocate – Any person may be required to give
information – Staff of searched institution must give full and true answers
Summary: The effect of clause 16 may be that the Public Advocate may require any person to provide
self‐incriminatory information for the purpose of an investigation of a guardianship, administration,
medical treatment or power of attorney matter, except where the Public Advocate has engaged a
registered company auditor to carry out an inspection or audit. The Committee will write to the
Attorney‐General seeking further information.
Relevant provision
The Committee notes that clause 16(1) provides that the Public Advocate:
(h) may engage a registered company auditor to carry out an inspection or audit if required
for the purposes of—

14

(i)

an investigation under paragraph (g); or

(ii)

the provision of a report under clause 35 or 51AH of schedule 1 to the VCAT Act;
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(i)

subject to subsection (2), may require a person, government department, public
authority, service provider, institution or welfare organisation to provide information for
the purposes of—
(i)

an investigation under paragraph (g); or

(ii)

the provision of a report under clause 35, 48 or 51AH of Schedule 1 to the VCAT
Act…

Clause 16(1)(g) allows the Public Advocate to ‘investigate any complaint or allegation that a person is
under inappropriate guardianship, is being exploited or abused or is in need of guardianship’, while
clauses 35, 48 and 51AH of Schedule 1 of the Victorian Civil and Administrative Tribunal Act allow the
Tribunal to refer matters relating to proceedings under, respectively, guardianship and administration,
medical treatment and power of attorney statutes to the Public Advocate for investigation.
The Committee observes that clause 16(2) provides:
It is a reasonable excuse for a person to refuse or fail to provide information that the person
would otherwise be required to provide under subsection (1)(h) if providing the information
would tend to incriminate the person.
This sub‐clause preserves the privilege against self‐incrimination for the use of a registered company
auditor (under sub‐clause (1)(h)), rather than all investigations (under sub‐clause (1)(i)), despite the
latter clause’s reference to sub‐section (2). Therefore, the effect of clause 16 may be that the Public
Advocate may require any person to provide self‐incriminatory information for the purpose of an
investigation of a guardianship, administration, medical treatment or power of attorney matter, except
where the Public Advocate has engaged a registered company auditor to carry out an inspection or
audit.
The Committee also notes that clause 17(1)(c) provides that the Public Advocate ‘may enter any
premises on which an institution is situated and… make enquires relating to the admission, care
detention, treatment or control of any’ person receiving any service from the institution. Clause 17(5)
provides:
A person in charge, or a member of the staff or management, of an institution must not refuse
or fail to give full and true answers to the best of that person’s knowledge to any questions
asked by the Public Advocate in the performance or exercise of any power, function or duty
under this section.
The Committee observes that there is no express exception to this power for self‐incriminatory
answers. The effect of clause 17(1)(c) may be to require staff of a searched institution to reveal crimes
they committed or evidence of those crimes at the request of the Public Advocate.
Charter analysis
The Statement of Compatibility remarks:
Clauses 16 and 17 are relevant to the right to privacy to the extent that a person is required to
provide personal information to the public advocate and where the public advocate may enter
residential premises.
The purpose of these clauses is to ensure that the public advocate can carry out its functions
under the bill of investigating complaints or allegations relating to persons under guardianship
or in need of guardianship, and its function of making representations on behalf of, or acting
for, persons with disability. As noted above, the public advocate will be subject to section 38
of the charter and, accordingly, must give proper consideration to, and act compatibly with,
human rights. The clauses are precise in their application and are appropriately confined to
15
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ensure that any interference with privacy is limited. The powers to obtain information under
clause 16 are limited to an investigation or a report prepared by the public advocate. The
power of entry to premises in clause 17 is limited to the premises of an institution, which is
defined in clause 17(7) to include a disability service provider, a residential service, residential
institution or residential treatment facility within the meaning of the Disability Act 2006, a
designated public hospital within the meaning of the Health Services Act 1988, a mental health
service provider within the meaning of the Mental Health Act 2014 or a supported residential
service within the meaning of the Supported Residential Services (Private Proprietors) Act
2010. Under clause 17, the public advocate is not authorised to inspect a person's medical
records or personnel records, which may contain more sensitive personal information, without
the person's consent. For these reasons, in my view, the clauses do not limit the right to
privacy.
However, the Statement of Compatibility does not address the Charter’s rights against self‐
incrimination.9
The Explanatory Memorandum remarks that clauses 16 and 17 replace existing ss. 16 and 18A of the
Guardianship and Administration Act 1986. The Committee notes existing s. 16(1A) provides that self‐
incrimination is a reasonable excuse for refusing or failing to provide information required by the Public
Advocate under the existing equivalent to clause 16(1)(i). (There is no equivalent to clause 16(1)(h) in
existing s. 16.) The Committee also notes that existing s. 18A, like clause 17, has no express exception
for self‐incrimination.
Relevant comparisons
The Committee notes that the Australian Capital Territory’s Public Advocate has powers as part of that
jurisdiction’s Human Rights Commission that include an override of the privilege against self‐
incrimination (but combined with a derivative use immunity.10) By contrast, the power of Queensland’s
and the Northern Territory’s Public Guardians to require information are expressly limited by,
respectively, the privilege against self‐incrimination and a defence of ‘reasonable excuse’.11 New
South Wales’s Public Guardian has no investigative functions,12 while Tasmania’s Public Guardian and
South Australia’s and Western Australia’s Public Advocates have investigative functions but no express
statutory investigative powers.13
The Committee observes that the Law Reform Commission of Victoria recommended that the Public
Advocate be given detailed investigative powers modelled on those of the President of the Australian
Human Rights Commission.14 The President’s statutory powers contain an express exception for self‐
incriminatory information.15
The Committee also notes that the two Australian jurisdictions that provide express statutory powers
to enter into premises for investigations relating to guardianship both require warrants for entry and
neither provides a power to require anyone to answer questions.16

9
10
11
12
13

14
15
16
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Charter ss. 24(1) and 25(2)(k).
Human Rights Commission Act 2005 (ACT), s. 75(3),(4).
Guardianship and Administration Act 2000 (Qld), s. 80ZL(6); Guardianship of Adults Act 2016 (NT), s. 65(6).
Guardianship Act 1987 (NSW), s. 77.
Guardianship and Administration Act 1983 (SA), s. 28; Guardianship and Administration Act 1995 (Tas),
s. 17; Guardianship and Administration Act 1990 (WA), s. 97.
Law Reform Commission of Victoria, Guardianship, Final Report 24, 2012, [20.75]
Australian Human Rights Commission Act 1986 (Cth), s. 46PN(3).
Guardianship Act 1987 (NSW), s. 102; Guardianship and Administration Act 1990 (WA), s. 49.
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Conclusion
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clauses 16(1)(i) and 17(5) with the Charter’s rights against compelled self‐
incrimination.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Family – Cultural rights – Notice of guardianship and administration hearings – Nearest relative ‐
Kinship
Summary: The effect of clauses 26, 83, 102, 150 and 155 is that a guardianship or administration
application can be made without notice to any relative of the person who is the subject of the order
other than the person’s spouse or domestic partner. The Committee will write to the Attorney‐General
seeking further information.
Relevant provision
The Committee notes that clauses 26, 83 and 102 provide that ‘the following persons are entitled to a
notice’:
(a) any party to a proceeding on an application under this Part;
(b) the spouse or domestic partner of the… person, if any;
(c) the primary carer of the… person, if any;
(d) any person referred to in the application as having a direct interest in the application;
[(e) in the case of an application for a guardianship order, the Public Advocate, if no person is
proposed as a guardian;]
(e)[/(f)] any other person VCAT directs be given notice.
respectively for proceedings for: guardianship or administration orders; supportive guardianship or
administration orders; and administration (missing persons) orders. Clauses 150 and 155 provide that
only people entitled to notice under these provisions must be notified of (and can apply for) any
rehearing or reassessment of these orders. The sole exception is where VCAT decides to conduct a
reassessment on its own initiative, where clause 164(3)(c) adds ‘the nearest relative available (other
than the spouse or domestic partner) of the represented person, supported person or missing person
if any’ to the people who VCAT must notify.
The Committee observes that the effect of clauses 26, 83, 102, 150 and 155 is that (apart from VCAT‐
initiated reassessments), a guardianship or administration application, rehearing or reassessment
can be made without notice to any relative of the person who is the subject of the order other than
the person’s spouse or domestic partner. If the person is single, then no relative need be notified of
an application (unless VCAT directs otherwise). The Committee notes that, because clause 217
provides that these hearings are confidential unless VCAT orders otherwise, relatives will have no other
way of learning if the proceedings will or have occurred.
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The Committee also notes that clause 3(1) includes the following definitions:
nearest relative means the relative first listed in the definition of relative who is of or over 18
years of age, the elder or eldest of 2 or more relatives described in any paragraph being
preferred to any other so described;
relative means any of the following—
(a) a spouse or domestic partner;
(b) a child;
(c) a parent;
(d) a step‐parent;
(e) a sibling;
(f)

a step‐sibling;

(g) a grandparent;
(h) a grandchild;
(i)

an uncle or aunt;

(j)

a nephew or niece;

The Committee observes that this definition does not extend to indigenous kinship groups. Clause 31(c)
requires VCAT to consider ‘the wishes of any primary carer or relative of the proposed represented
person’. Clause 183(f) permits the ‘nearest relative’ to apply for compensation for loss caused by any
breach of the Act by a guardian or administrator.
Charter analysis
The Statement of Compatibility remarks:
The bill sets out the procedural requirements for applications and hearings to determine
whether an order should be made for guardianship, administration, administration (missing
person), supportive guardianship, supportive administration, and in relation to rehearings and
reassessments. These provisions can be found in part 3, part 4, part 5 and part 7. Clauses 24,
81, 100 and 160 set out the matters to be included in an application and includes the names
of anyone who has a direct interest in an application. Clauses 25, 82, 101 and 161 sets out who
are the parties to a proceeding and allows VCAT to add additional parties. Clause 26, 83, 102
and 162 sets out who is entitled to notice of an application, which includes the parties, the
spouse or domestic partner, the primary carer, and any other person VCAT determines to have
a direct interest in the application. As discussed above, clause 29 provides that the proposed
represented person must attend a hearing in relation to an application for guardianship or
administration unless VCAT is satisfied that the person does not wish to attend or attendance
would be impracticable or unreasonable, despite any arrangement VCAT may make. There are
similar provisions in relation to part 4 (supportive guardianship orders and supportive
administration orders) and part 7 (rehearings and reassessments).
Clause 37(1) of schedule 1 of the VCAT act provides that, unless VCAT orders otherwise, a
person must not publish or broadcast any report of a proceeding under the GA act that
identifies or could lead to the identification of a party to the proceeding. Clause 213 [sic] of
the bill applies this provision to proceedings under the bill.
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However, while the Statement of Compatibility discusses the compatibility of these provisions with
parties’ Charter right to have civil proceedings determined after a fair hearing, it does not address the
Charter right of family members set out in Charter s. 17(1):
Families are the fundamental group unit of society and are entitled to be protected by society
and the State.
or the right of ‘Aboriginal persons… to maintain their kinship ties’ set out in Charter s. 19(2)(c).
The Explanatory Memorandum remarks that clauses 26 replaces existing ss. 20 and 44 of the
Guardianship and Administration Act 1986. However, the Committee notes that existing ss. 20(a) and
44(a) both require notice to ‘the nearest relative available in respect of whom the application is made’.
Relevant comparisons
The Committee notes that in Western Australia, notice of guardianship or administration proceedings
must be given to the ‘nearest relative’ of the ‘person in respect of whom the application is made.’17
In the Australian Capital Territory, ‘notice must, as far as practicable, be given to… the person’s
domestic partner, parents, brothers and sisters; and… each child of the person’, while in Queensland,
such notice must be given to ‘members of the adult’s family’.18 By contrast, no notice to a relative is
required in South Australia and Tasmania19, while the Northern Territory and New South Wales
legislation does not expressly require notice to anyone. The Committee also notes that, in the Northern
Territory, the definition of ‘relative’ expressly extends to ‘a person who is related to the adult in
accordance with customary law or tradition (including Aboriginal customary law or tradition).’20
The Committee observes that the Law Reform Commission of Victoria recommended the retention of
notice requirements but did not expressly discuss notice to relatives other than domestic partners:21
The parties to a guardianship proceeding should include the applicant, or the person who
requested the review, the proposed or current represented person, the substitute decision
maker and co‐decision maker or supporter, as well as any other person VCAT considers should
be a party to the proceeding.
It is also important that other people with an interest in a matter, such as the domestic partner
of the proposed represented person, be notified of impending proceedings and advised of
their right to apply to VCAT to become a party.
However, the Commission’s Recommendation 341 stated:
The following people are entitled to notice of the date upon which an application or review
will be heard:
(a) all parties in the proceeding
(b) the domestic partner of the proposed represented person, if in a close and continuing
relationship
(c) the primary carer of the proposed represented person

17
18

19

20
21

Guardianship and Administration Act 1990 (WA), s. 41(a)(iii).
Guardianship and Management of Property Act 1991 (ACT), s. 72A(2)(b), (c); Guardianship and
Administration Act 2000 (Qld), s. 118(1)(b).
Guardianship and Administration Act 1993 (SA), s. 66(1); Guardianship and Administration Act 1995 (Tas),
s. 69(1).
Guardianship of Adults Act 2016 (NT), s. 7(1)(j).
Law Reform Commission of Victoria, Guardianship, Final Report 24, 2012, [21.114‐115].
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(d) the nearest relative (other than the applicant, or the proposed substitute decision maker)
if known
(e) a co‐decision maker or supporter if not a party
(f)

the Public Advocate.

Conclusion
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clauses 3 (definition of ‘relative’), 26, 83, 102, 150 and 155 with the Charter rights
of families and Aboriginal persons.

Recommendation
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Refer to Parliament
for consideration



Write to Minister
for clarification



No further action
required
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Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

6 March 2018
7 March 2018

Bill Summary
The Bill would enable an institutional child abuse plaintiff to pursue damages against an
unincorporated non‐government organisation (NGO) that controls one or more associated trusts by
providing for the NGO to nominate an entity that is capable of being sued to act as a proper defendant
and to incur any liability arising from the proceedings.
If the unincorporated NGO does not make such a nomination, or if the nominated proper defendant
does not have sufficient assets to meet the claim, the Bill provides that:


the plaintiff may apply to the court for an order to proceed against the trustee(s) of one or
more associated trusts of the NGO



the NGO must identify any associated trust



the court may make an order that one or more trustees of one or more associated trusts is a
proper defendant in the proceedings



any liability that arises from the proceedings will be incurred by the trust(s).

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 provides that the Bill would commence on proclamation, with a default commencement date
of 1 May 2019, which is more than 12 months from the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to his
attention and to request further information as to the reasons for the possible delayed
commencement date.
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Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
Freedom of association – Unincorporated association or body – Trust property may be payable to
successful child abuse claimant
Summary: The combined effect of clauses 4(3), 5, 8(5)(b) and 9 is that any current property in a trust
which a private, unincorporated association or body controls and uses to manage its activities can be
paid to any successful claimant in a child abuse matter, even if the child abuse has no connection to the
current members or property.
Relevant provision
The Committee notes that clause 8(5)(b) provides that a court can order that any trustee of ‘a trust
which an NGO uses to conduct the NGO’s activities and which it controls… incurs any liability arising
from the claim on behalf of the NGO as if the NGO had been incorporated and capable of being sued
and found liable for child abuse’. Clause 5 defines a NGO as ‘a non‐government organisation that is an
unincorporated association or body’, but provides that the association or body ‘does not need to
have… a written constitution or fixed membership’.
The Committee observes that the effect of clause 5 and 8(5)(b) is that a court can order that any
private, unincorporated association or body, even one that continually changes its members and has
no rules, can have a trustee of a trust that it controls and uses to manage its activities sued for any
child abuse that the association or body could have been found liable for if it was incorporated. For
example, where an unincorporated sporting or cultural club uses a trust to collect and draw funds for
its activities, a court can order that the trustee can be sued for any child abuse that the club could have
been liable for, had it been incorporated.
The Committee also notes that clause 9(1)(a) provides that, ‘[d]espite any Act, law or other instrument
(including any trust deed)’, the trustee ‘may apply any trust property to satisfy any liability incurred in
the claim because of being a proper defendant under this Act, including any unpaid judgment debt
arising from the claim’. Clause 9(2) provides that the trustee’s liability ‘is limited to the value of the
trust property.’
The Committee observes that combined effect of clauses 5, 8(5)(b) and 9 is that any money that the
trustee is found liable to pay (on behalf of the private, unincorporated association or body) can be paid
out of the trust, regardless of any legal restrictions on the trusts. For example, if a club placed its
members’ fees, donations, sponsorship or government funding in a trust, then the trustee can pay any
damages and costs payable for organisational child abuse out of that money.
The Committee further notes that clause 4(3) provides that the ‘Act applies to a claim founded on or
arising from child abuse whether the child abuse occurred or occurs before, on or after the
commencement of this section.’
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The Committee observes that the combined effect of clauses 4(3), 5, 8(5)(b) and 9 is that any current
property in a trust which a private, unincorporated association or body controls and uses to manage
its activities can be paid to any successful claimant in a child abuse matter, even if the child abuse
has no connection to the current members or property of the association or body. For example, if a
club receives a bequest for a particular purpose (such as building a new facility or providing a
scholarship), but a past employee of that club abused a child as part of the club’s activities decades
ago, then the trustee can spend any or all the entire bequest to meet any compensation claim for the
abuse for which the club would have been liable had it been incorporated since the abuse occurred.
Charter analysis
The Statement of Compatibility remarks:
The right to property only applies to human beings, and not entities such as corporate trustees.
To the extent that the property of an individual is affected by clause 8, the deprivation would
be authorised by an accessible and precisely formulated law and would not be arbitrary:
the bill clearly and unambiguously makes the assets of associated trusts available for
satisfaction of institutional child abuse judgements and will allow the trustees of those
associated trusts to be sued as proper defendants to an institutional child abuse action, where
the institution in question is an unincorporated association;
any deprivation of property would only be triggered by an order of a court of competent
jurisdiction made in a proceeding relating to the associated trust;
the liability of a trustee of an associated trust is a proper expense for which a trustee may be
indemnified out of the trust property. A trustee's liability is limited to the value of the trust
assets (clause 9);
the bill provides protection from liability for breach of trust for a trustee of an associated trust
by overriding anything in trust law or the terms of individual trusts that prevent trust assets
being used for the bill's intended purposes (clause 11); and
the bill also provides that any defence or immunity that would have been available to the NGO
had the NGO been incorporated, will be available to the proper defendant (clause 10).
The bill will only apply to proceedings that are commenced after the commencement date of
the bill. However, clause 4(3) provides that the abuse that is the subject of proceedings can
have occurred at any time, including before the commencement date of the bill. It is
appropriate that unincorporated NGOs that arrange their assets via trusts should be able to be
treated like any other organisation and be sued for claims of institutional child abuse, even if
that abuse occurred in the past.
The bill does not retrospectively alter the legal principles that a court will apply in determining
liability. For these reasons, the bill does not constitute an arbitrary deprivation of property. As
in any other case, plaintiffs will still have to prove that an organisation is somehow liable for
abuse. The bill will simply assist plaintiffs in identifying proper defendants to pursue claims
against, and assets against which any judgements can be met.
However, the Committee notes that, while an unincorporated association or body and any corporate
trustees have no rights under the Charter, individuals who comprise that association or who are the
donors or beneficiaries of a trust do have Charter rights. Accordingly, any individuals who wish to raise
and use money for an unincorporated association or body must use and control a trust for that purpose
if those people wish to protect themselves against the possible misuse of that money by particular
individuals. Often, the use of such a trust will be required by governments, donors, creditors,
employees and/or insurers.
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The Committee observes that, to the extent that the bill ‘assist[s] plaintiffs in identifying proper
defendants to pursue claims against, and assets against which any judgements can be met’, without
any requirement that the defendants or assets have any connection to the child abuse that is the
subject of the claim (beyond the continuing name of the organisation), the bill may engage the Charter
right of donors or beneficiaries of the trust ‘not to be deprived of… property’ – specifically, any legal
or equitable interest in the trust – ‘other than in accordance with law’.22 As well, the bill may engage
the Charter right of individual members to ‘freedom of association’23, including the Charter’s specific
rights that provide for people to join with other members of the community for particular religious
and cultural purposes.24
The Committee further observes that the Bill does not define the terms ‘organisation’, ‘association’ or
‘body’ and that these terms could potentially cover a wide range of groupings, including perhaps
extended families, kinship or indigenous groups, that manage their property with a trust they control,
which may be regarded as responsible for child abuse if they are treated as if they are an incorporated
company.
The Statement of Compatibility does not address the Charter’s right to freedom of association or
specific association rights ‘to demonstrate… religion or belief… as part of a community’, for ‘[a]ll
persons with a particular cultural, religious, racial or linguistic background’ to enjoy or practice ‘in
community with other persons of that background’ or for ‘Aboriginal persons [to] hold distinct cultural
rights… with other members of their community’.25
Relevant comparisons
The Committee notes that the report of the Victorian Parliament’s Family and Community
Development Committee into The Handling of Child Abuse by Religious and Other Non‐Governmental
Organisations recommended as follows:26
Recommendation 26.1
That the Victorian Government consider requiring non‐government organisations to be
incorporated and adequately insured where it funds them or provides them with tax
exemptions and/or other entitlements.
Recommendation 26.2
That the Victorian Government work with the Australian Government to require religious and
other non‐government organisations that engage with children to adopt incorporated legal
structures.
By contrast, the Bill makes all unincorporated non‐government organisations that manage their
property using a trust liable for child abuse claims, whether or not they are funded by the government,
receive tax exemptions and/or entitlements or engage with children. The Committee observes that the
Bill’s approach follows the later recommendation of the Royal Commission into Institutional Responses
to Child Sexual Abuse.27
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Charter s. 20.
Charter s. 16(2).
Charter ss. 14(1)(b) & 19.
Charter ss. 14(1)(b) & 19(2).
Family and Community Development Committee, Betrayal of Trust, 2014, p. 536,
Royal Commission into Institutional Responses to Child Sexual Abuse, Redress and Civil Litigation Report,
2015, pp. 509‐511.
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Conclusion
The Committee notes the above discussion.

Recommendation



Refer to Parliament
for consideration



Write to Minister
for clarification



No further action
required

CHARTER ISSUES




NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Details
Equal protection – Fair hearing – Facilitation of claims for abuse of minors – NGO bears the onus of
identifying any associated trust – Statement of compatibility
Summary: The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clause 3’s definition of ‘child abuse’ with the Charter’s equality rights with respect to
age and the compatibility of clause 8(3)’s onus on NGO defendants to identify associated trusts with
the Charter rights of management members, individual trustees and individual donors and beneficiaries
of the trust to have civil proceedings resolved after a fair hearing.
Relevant provisions
The Committee notes that clause 3 provides that ‘child abuse means—’:
(a) an act or omission in relation to a person when the person is a minor that is physical abuse
or sexual abuse; and
(b) psychological abuse (if any) that arises out of that act or omission—
and includes alleged child abuse.
This definition limits the Bill’s provisions allowing claims against trustees associated with non‐
governmental organisations to claims of abuse suffered by a person before that person turned 18. The
effect of this definition may be that alleged victims of adult organisational abuse will not be able to
use the Bill to sue the trustees of unincorporated associations or bodies. Likewise, alleged victims of
organisational abuse that continued into adulthood may only be able to pursue claims for abuse that
occurred before they turned 18.
The Committee also notes that clause 8(3) provides that, for the purposes of an application to a court
to proceed against the trustees of an associated trust of an NGO on behalf of the NGO as a proper
defendant, ‘the NGO bears the onus of identifying any associated trust.’ There is no definition of what
the term ‘bears the onus’ means. The term may refer to a burden of proof (with the effect that a
trustee may become the proper defendant of an NGO and the property in the trust may become
available to meet a judgment debt for organisational child abuse if the NGO is unable to, or chooses
not to, prove that a trust is not an ‘associated’ trust of the NGO.) Alternatively, clause 8(3) may impose
a burden akin to the civil process of discovery on the NGO, but without the usual judicial discretions
and controls over such a process.
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Charter analysis
The Statement of Compatibility remarks:
Section 8(3) of the charter provides that every person is equal before the law and is entitled
to the equal protection of the law without discrimination and has the right to equal and
effective protection against discrimination….
The bill is consistent with both rights in section 8(3)… Nothing in the bill could be characterised
as distinguishing between people or groups based on an attribute set out in section 6 of the
Equal Opportunity Act 1995 [sic] …
However, the Committee notes that the definition of ‘child abuse’ in clause 3 distinguishes between
plaintiffs on the basis of their age when they were abused and age is an attribute set out in s. 6 of the
Equal Opportunity Act 2010. The Committee therefore considers that the definition of ‘child abuse’
may engage the Charter’s rights to equality with respect to age.28
The Statement of Compatibility also remarks:
Section 24 of the charter provides that a party to a civil proceeding has the right to have the
proceeding decided by a competent, independent, impartial court or tribunal after a fair and
public hearing.
The bill is consistent with the right to a fair hearing. Firstly, it provides a mechanism by which
a child abuse plaintiff may bring a proceeding against an NGO. Secondly, it ensures that
appropriate procedural safeguards are in place for defendants, including:
the NGO may only nominate an entity (including an individual) to act as a proper defendant on
its behalf with the consent of the nominee;
the NGO has a reasonable timeframe of 120 days to nominate a proper defendant; and
where a proper defendant is not nominated, the NGO is required to identify any associated
trust(s) for the purposes of the test set out in clause 6 of the bill.
A claim may only proceed against the trustees of an associated trust by order of the court
(clause 8). The bill ensures that the court will substantively determine a claim as if the NGO
was capable of being sued and found liable, and that obligations in the proceedings continue.
Relevant members of the NGO would accordingly be heard on those matters.
However, the Statement does not address the compatibility of clause 8(3) with the Charter rights of a
management member of the NGO,29 a non‐corporate trustee or the individual donors or beneficiaries
of a trust to have civil proceedings determined after a fair hearing.30
Conclusion
The Committee will write to the Attorney‐General seeking further information as to the
compatibility of clause 3’s definition of ‘child abuse’ with the Charter’s equality rights with respect
to age and the compatibility of clause 8(3)’s onus on NGO defendants to identify associated trusts
with the Charter rights of management members, individual trustees and individual donors and
beneficiaries of the trust to have civil proceedings resolved after a fair hearing.

28
29

30
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Charter s. 8.
Clause 5(3) provides that, for the purposes of Act, ‘any power which is exercisable by an NGO may be
exercised by any management member of the NGO.’
Charter s. 24(1).
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Recommendation



Refer to Parliament
for consideration



Write to Minister
for clarification



No further action
required
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Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses on the Bills listed below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

Parks Victoria Bill 2018
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Appendix 2
Index of Bills in 2018
Alert Digest Nos.
Audit Amendment Bill 2017
1, 2, 3
Bail Amendment (Stage Two) Bill 2017
1, 2
Charities Amendment (Charitable Purpose) Bill 2018
4
Children Legislation Amendment (Information Sharing) Bill 2017
1, 2
Emergency Management Legislation Amendment Bill 2018
3
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
2, 3
Engineers Registration Bill 2018
4
Guardianship and Administration Bill 2018
4
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
2, 3
Justice Legislation Amendment (Victims) Bill 2017
1
Labour Hire Licensing Bill 2017
1, 2
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
4
Marine and Coastal Bill 2017
1, 2
Parks Victoria Bill 2018
3, 4
Planning and Environment Amendment (Distinctive Areas and Landscapes) Bill 2017
1
Primary Industries Legislation Amendment Bill 2017
1
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2017
1
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Audit Amendment Bill 2017
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Marine and Coastal Bill 2017
(vi)

1, 2
2, 3
4
4
2, 3
1, 2

inappropriately delegates legislative power

Audit Amendment Bill 2017
Charities Amendment (Charitable Purpose) Bill 2018
Guardianship and Administration Bill 2018
Labour Hire Licensing Bill 2017
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Parks Victoria Bill 2018

1, 2
4
4
1, 2
4
3, 4

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Audit Amendment Bill 2017
Bail Amendment (Stage Two) Bill 2017
Charities Amendment (Charitable Purpose) Bill 2018
Children Legislation Amendment (Information Sharing) Bill 2017
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018

1, 2, 3
1, 2
4
1, 2
2, 3
4
4
2, 3
4
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Primary Industries Legislation
Amendment Bill 2017

Agriculture

12.12.17
20.12.17

18 of 2017
1 of 2018

Audit Amendment Bill 2017

Special Minister for State

06.02.18
19.02.18

1 of 2018
2 of 2018

Attorney‐General

20.02.18
02.03.18

2 of 2018
3 of 2018

Bail Amendment (Stage Two) Bill
2017

Attorney‐General

06.02.18
19.02.18

1 of 2018
2 of 2018

Children Legislation Amendment
(Information Sharing) Bill 2017

Family and Children

06.02.18
14.02.18

1 of 2018
2 of 2018

Labour Hire Licensing Bill 2017

Industrial Relations

06.02.18
14.02.18

1 of 2018
2 of 2018

Marine and Coastal Bill 2017

Energy, Environment and Climate
Change

06.02.18
15.02.18

1 of 2018
2 of 2018

Electricity Safety Amendment
(Electrical Equipment Safety
Scheme) Bill 2018

Energy, Environment and Climate
Change

20.02.18
03.03.18

2 of 2018
3 of 2018

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight and
Independence) Bill 2018

Special Minister of State

20.02.18
05.03.18

2 of 2018
3 of 2018

Parks Victoria Bill 2018

Energy, Environment and Climate
Change

06.03.18
23.03.18

3 of 2018
4 of 2018

Charities Amendment (Charitable
Purpose) Bill 2018

Fiona Patten MP

27.03.18

4 of 2018

Engineers Registration Bill 2018

Treasurer

27.03.18

4 of 2018
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Guardianship and Administration
Bill 2018

Attorney‐General

27.03.18

4 of 2018

Legal Identity of Defendants
(Organisational Child Abuse) Bill
2018

Attorney‐General

27.03.18

4 of 2018
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Appendix 5
Statutory Rules and Legislative
Instruments considered
The following Statutory Rules and legislative instruments were considered by the Regulation Review
Subcommittee on 26 March 2018.
Statutory Rules Series 2017
SR No. 122 – Charter Of Human Rights and Responsibilities (General) Regulations 2017
SR No. 128 – Magistrates’ Court General Civil Procedure and Miscellaneous Proceedings (Costs Amendment)
Rules 2017
SR No. 129 – Fines Reforms Regulations 2017
SR No. 130 – Infringements Amendment Regulations 2017
SR No. 131 – Bail Amendment Regulations 2017
SR No. 132 – Victorian Civil and Administrative Tribunal (Fees) Amendment Regulations 2017
SR No. 133 – Corrections Further Amendment Regulations 2017
SR No. 134 – Climate Change Regulations 2017
SR No. 136 – Building Amendment (Powers Of Entry and Other Matters) Regulations 2017
SR No. 135 – Subordinate Legislation (Adoption Regulations 2008) Extension Regulations 2017
SR No. 137 – Marine (Drug, Alcohol and Pollution Control) Amendment Regulations 2017
SR No. 138 – Marine Safety Further Amendment Regulations 2017
SR No. 139 – Road Safety (Drivers) Amendment Regulations 2017
SR No. 140 – Road Safety (Drivers) and (General) Amendment (Fines Reform) Regulations 2017
SR No. 141 – Road Safety (General) Further Amendment Regulations 2017
SR No. 142 – County Court (Chapter I Circuit Fees, Expenses and Allowances Amendment) Rules 2017
SR No. 143 – County Court (Chapters I and III Miscellaneous Amendments) Rules 2017
SR No. 144 – Magistrates’ Court (Family Violence Protection) Amendment Rules 2017

Legislative Instruments
Proclamation of Commencement of Fines Reform Act 2014
Proclamation of Commencement of Fines Reform Amendment Act 2017
Notice – Mayoral and Deputy Mayoral Allowances Alteration – Greater Geelong City Council
Notice – Lord Mayoral – Deputy Lord Mayoral and Councillor Allowances Alteration – Melbourne City Council
Guideline – Modification to Water Corporation Sewage Treatment Plants Exempt from Works Approvals

Statutory Rules Series 2018
SR No. 1 – Domestic Animals Amendment (Infringement Notice) Regulations 2018
SR No. 2 – Wildlife (Game) Amendment Regulations 2018
SR No. 6 – Road Safety Road Rules Amendment Rules 2018
SR No. 8 – Children, Youth and Families Amendment Regulations 2018
SR No. 9 – Magistrates’ Court Criminal Procedure (Amendment No.8) Rules 2018
SR No. 10 – Aboriginal Heritage Amendment Regulations 2018

37

Scrutiny of Acts and Regulations Committee
SR No. 11 – Veterinary Practice Regulations 2018
SR No. 12 – Serious Sex Offenders (Detention and Supervision) Amendment (Governance) Regulations 2018
SR No. 13 – Medical Treatment Planning and Decisions Regulations 2018
SR No. 15 – Children’s Court (Evidence – Audio Visual and Audio Linking) Rules 2018
SR No. 16 – Liquor Control Reform (Prescribed Class of Premises) Regulations 2018
SR No. 17 – Road Safety (Driving Instructors) Amendment Regulations 2018

Legislative Instruments
Determination of Allocation and Transfer Rules and Associated Certificates
Ministerial Order No.969 – Procedures for Suspension and Expulsion of Students in Government Schools 2018
Revocation of the Code of Practice for Dairy Food Safety 2002
Orders Declaring Offences against the Laws of Other States and Territories to be Corresponding Interstate
Drink‐Driving Offences
Specification of Railway Stations for the Purposes of the Definition of ‘Compulsory Ticket Area’ in the
Transport (Compliance and Miscellaneous)(Ticketing) Regulations 2017
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