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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2019 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Disability Service Safeguards Amendment Bill 2020
Member
Portfolio

Hon Luke Donnellan MP
Disability, Ageing and Carers

Introduction Date
Second Reading Date

3 March 2020
4 March 2020

Summary
The Bill amends the Disability Service Safeguards Act 2018 to make minor technical amendments and
clarify the operation of the Disability Worker Regulation Scheme. The Bill: ‐


Clarifies that an approved registration standard is one that has taken effect and been published
on the Disability Worker Registration Board of Victoria’s website;[4]



Repeals provisions relating to provisionally registered disability support workers;1[7,9]



Increases the timeframe for a worker to obtain experience from a three year to a ten year
window. (This accommodates career breaks.);[12]



Updates references with respect to the amendments made by the Disability (National Disability
Insurance Scheme Transition) Amendment Act 2019. [5,6,8]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

1

Note the Second Reading Speech: ‐ ‘The Disability Service Safeguards Act 2018 has alternate options to register a
disability support worker that are well defined and less complex. As a result, the provisionally registered disability
support worker division of registration is not required and has been removed.’

1
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Education and Training Reform Amendment (Regulation of
Student Accommodation) Bill 2020
Member
Portfolio

Hon James Merlino MP
Education

Introduction Date
Second Reading Date

3 March 2020
4 March 2020

Summary
The Bill amends the Education and Training Reform Act 2006 and the Child Wellbeing and Safety Act
2005 and establishes a framework for registration and regulation of school boarding premises.
The Bill: ‐


Inserts various definitions into the Education and Training Reform Act 2006 in relation to
registration and regulation of school boarding premises.2[5] Note the Second Reading Speech: ‐
‘This Bill… address[es] issues identified by the Royal Commission into Institutional Responses to
Sexual Abuse (the Royal Commission)… The Final Report identified a key risk area where children
in boarding schools were over‐represented in reports… The Authority’s [Victorian Registration
and Qualifications Authority] legislative power to regulate school boarding facilities, including
for compliance with Child Safe Standards is currently unclear…’



Provides that the Victorian Registration and Qualifications Authority (VRQA) may register and
regulate school boarding premises, maintain a State Register, monitor compliance with
requirements, investigate complaints and generally ensure minimum standards are established,
maintained and reviewed. Minimum standards are prescribed by regulations. Standards may
provide for the welfare of students, governance and probity of the provider, processes for the
review and evaluation of premises, anaphylaxis, child safe environment etc. [6,7]



Provides the VRQA may impose reasonable conditions on the registration of a school boarding
premises. (See new section 4.3.8D) [7] The VRQA may take various actions after review of a
registered boarding school premises including the suspension or cancellation of the registration
of the premises. (See new section 4.3.8Q)3 Guidelines issued by the VRQA are published in the
Government Gazette.



Provides for the inspection of boarding school premises. [11] (See comments below.)

Delegation of legislative power – delayed commencement – (section 17(a)(iii), PCA)
Clause 2 of the Bill makes provision for the commencement of Part 1 and Division 2 of Part 3 on the
day after the Act receives Royal Assent. Clause 2 also makes provision for the commencement of other
provisions on a day or days to be proclaimed or by forced commencement by 28 June 2021 if not
proclaimed by that date.

2

3

2

The new definitions of ‘school boarding premises’, ‘Government school boarding premises’ and ‘non‐government
school boarding premises’ are inserted into section 1.1.3(1) of the Education and Training Reform Act 2006. The note
in the Bill provides various examples of accommodation services that do not fall within the definition of school boarding
premises. This includes youth accommodation services, accommodation services provided by a parent, residential
disability accommodation, accommodation services that are provided as part of respite care within the meaning of the
Aged Care Act 1977 (Cth) etc.
Part 4.8 of the Education and Training and Reform Act 2006 provides for review by VCAT of decisions made by the VRQA
under Part 4.3.
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Paragraph A(iii) of the Committee Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation why this is necessary or desirable.
The Committee notes there is no explanation in the Explanatory Memorandum or Second Reading
Speech for the possible delayed commencement of the Bill. However it notes general comments in the
Second Reading Speech: ‐ ‘Proposed regulations which will prescribe the minimum standards for the
registration of school boarding premises will be the subject of a regulatory impact statement which will
be released for public consultation in mid to late 2020.’
The Committee notes there will be a regulatory impact statement process. The Committee draws
the Minister’s attention to paragraph A(iii) of the Practice Note in respect of delayed
commencement provisions.
Powers of entry, search and seizure without warrant – (section 17(a)(i), PCA)
Clause 11 provides that authorised officers4 may enter a boarding school premises between the hours
of 7 am and 9 pm to make enquiries, inspect records, inspect documents relating to the minimum
standards and take copies. [11] Note the Statement of Compatibility:‐ ‘…the powers of authorised
officers extend only to make inquiries and inspecting documents, and do not include powers to conduct
a search of the premises or persons or seize items. The inspection powers are necessary to monitor the
compliance of a provider or premises with the prescribed minimum standards, which are directed at
safeguarding the safety and welfare of students.’
The Committee is of the view the provision is justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4

Note Part 5.8.2 of the Education and Training Reform Act 2006 provides for the identification of authorised officers
appointed under the Act during the exercise of their powers. Subclause (2) provides that: ‐ ‘An authorised officer must
produce his or her identity card for inspection‐ (a) before exercising a power under this Act; and (b) at any time during
the exercise of a power under this Act, if asked to do so.’

3
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Family Violence Reform Implementation Monitor Amendment
Bill 2020
Member
Hon Edward O’Donohue MP
Private Member’s Bill

Introduction Date
Second Reading Date

3 March 2020
4 March 2020

Summary
The Bill amends the Family Violence Reform Implementation Monitor Act 2016. The Bill: ‐


Removes provisions so that the Monitor appointed under that Act is no longer subject to the
general direction of the Minister. [3]



Provides for an extension of the Monitor’s reporting schedule to November 2024. [4]



Provides for the adoption of a Family Violence Outcomes Framework arising from the
recommendations of the Royal Commission into Family Violence. [3]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4
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North East Link Bill 2020
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

4 March 2020
5 March 2020

Summary
The Bill generally establishes the framework for the operation of North East Link road.5 The Bill: ‐

5
6



Establishes the North East Link State Tolling Corporation and sets out its power and
functions. [8‐12] It provides for delegation by the North East Link State Tolling Corporation. It
provides for the sub‐delegation of functions, duties or powers to another person, subject to the
instrument of delegation.6 [17] It provides for the appointment of a board of directors, a
chairperson and deputy chairperson and a chief executive officer. [21,23,27] Corporate plans
must be prepared and annual reports tabled. [42]



Provides for the imposition, collection and enforcement of tolls in relation to the use of the
North East Link tollway. Part 4 generally contains provisions in relation to tolling including the
fixing of tolls and toll administration fees. [56‐60] New Division 3 generally contains provisions
for the liability and collection of tolls. Divisions 4 and 5 contains enforcement provisions. (See
comments below.) Infringement notices may be served. [78] New Division 78 provides for the
disclosure and keeping of records. [97,99]



Provides for the tabling and amendment of North East Link tolling agreements in each House of
the Parliament. [51] The agreements and amendments are subject to revocation by a resolution
of both Houses of Parliament. [52] Part 6 contains general provisions and a standard regulation
making provision. [113] It makes provision for roaming agreements with City Link etc. [140]



Makes related and consequential amendments to the Road Management Act 2004 and other
Acts. It makes provision for the use of regular tow trucks. [114,119] It amends Schedule 1 of the
Borrowing and Investment Powers Act 1987 to make the North East Link State Tolling
Corporation an authority for the purposes of that Act. It specifies the sections of that Act that
apply to the North East Link Tolling Corporation. [123]

See the Second Reading Speech: ‐ ‘…the North East Link… road to open to the public in 2027.’
Note the Explanatory Memorandum: ‐ ‘It is contemplated that the North East Link State Tolling Corporation may, at the
same time, delegate different powers, duties and functions in respect of different parts of the North East Link road to
different persons. For example, while it is intended that the North East Link State Tolling Corporation will delegate road
management functions to a North East Link operator for the purposes of the operator performing obligations under a
North East Link operation and maintenance agreement, the North East Link State Tolling Corporation may also delegate
to a tolling service provider functions relating to the collection and enforcement of tolls and such road management
functions as may be necessary to enable that tolling service provider to maintain and operate tolling infrastructure on
the relevant part of the North East Link road. Issues arising as a result of overlapping functions being delegated to more
than one entity are expected to be dealt with through conditions specified in the instrument of delegation…
Subclause (3) requires the North East Link State Tolling Corporation to publish notice of a delegation under subclause (1)
in the Government Gazette. Subclause (4) permits any person to whom the North East Link State Tolling Corporation
has delegated a function, duty or power to, subject to the instrument of delegation, sub‐delegate that function, duty
or power to another person. A power of sub‐delegation is necessary to enable any person engaged to provide services
to the North East State Tolling Corporation under a North East Link operation and maintenance agreement or otherwise
(including a North East Link operator) to delegate the performance of powers, duties or functions to a contractor of
that person. However, any sub‐delegation must be in accordance with the instrument of delegation… Subclause (5)
requires notice of any sub‐delegation… to be published in the Government Gazette.’

5
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Comments under the PCA
Presumption of innocence in criminal proceedings – operator onus scheme – (section 17(a)(i), PCA)
Clause 89 provides that an offence against clause 69(1)7 is an operator onus offence for the purposes
of Part 6AA8 of the Road Safety Act 1986. Clause 69(1) makes it an offence to drive a vehicle in a toll
zone unless the vehicle is registered in respect of that toll zone by the relevant North East Link Tolling
Corporation at the time.
Note the Statement of Compatibility: ‐ ‘Clause 89 (and Part 6AA of the Road Safety Act 1986) may limit
the presumption of innocence, however the right to be presumed innocent is not an absolute right and
may be subject to limitations which are reasonably and demonstrably justified. Any limitation is
reasonable and justifiable for the following reasons:


To the extent that clause 89 may be said to extend the operation of Part 6AA of the Road Safety
Act 1986, any such extension is of the geographical application of that Part 6Aa to a new road.
Part 6AA of the Road Safety Act 1986 is routinely extended in this way. The operator onus
provisions apply generally to speeding and certain other traffic offences…



There are appropriate safeguards in the nomination process, including that: the operator of the
vehicle is required to provide reasons for the belief that the person they are nominating had
control and/or possession of the vehicle at the relevant time; the authorised tolling person or
enforcement official must accept the nomination as effective…



The defendant has an opportunity to prove otherwise as it is a defence to charge to prove that
the defendant made a statement and that an enforcement official ought to have accepted that
statement…

I note that identical operator onus offences already apply to the driving of an unregistered vehicle on
City Link and EastLink and the West Gate Tunnel so the effect of the Bill is that the legal consequences
for driving an unregistered vehicle on each toll road is the same.’
The Committee is of the view that the provisions are justified.

Charter Issues
Equal protection of the law – Indirect discrimination – Parents and carers – Chief executive officer
holds office on a full‐time basis
Summary: Clause 27 may prevent a person being appointed as chief executive officer of the North East
Link State Tolling Corporation on a part‐time basis or from sharing that appointment with another
person. The Committee will write to the Treasurer seeking further information.

7

8

6

Note the Statement of Compatibility: ‐ ‘Clause 69(1) provides that a person who drives a vehicle in a toll zone on the
North East Link tollway without the vehicle being registered for that purpose commits an offence for which the person
may be liable for a fine or infringement penalty… The consequences of a failure to pay an infringement penalty in
respect of an offence under section 69(1) include that a person may be imprisoned.’
Part 6AA of the Road Safety Act 1986 makes provision for operator onus system for certain offences involving motor
vehicles or trailers. Section 84BA(2) provides that ‘The operator onus’ applies to offences where the identity of the
person driving, or in charge of, the motor vehicle or trailer is not established at the time the offence is committed.’
Subsection (4) provides that a person will not be held liable for the offence provided certain matters set out in (a) or
(b) are established.
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Relevant provisions
The Committee notes that clause 27(2) provides:
The chief executive officer of the North East Link State Tolling Corporation holds office, subject
to this Act, on a full‐time basis and on such terms and conditions as are determined by the
Minister after consultation with the Treasurer and specified in the instrument of appointment.
Clause 27(5) provides that, if the chief executive officer ‘is unable, whether because of illness,
suspension, absence or otherwise, to perform the duties of the office’, the Board may appoint an acting
chief executive officer ‘during the period of the inability’. Clause 27(6)(a) provides that the acting chief
executive officer ‘must perform all the functions and duties, of the chief executive officer’.
The Committee observes that the effect of clause 27 may be to prevent a person being appointed as
chief executive officer of the North East Link State Tolling Corporation on a part‐time basis or from
sharing that appointment with another person (e.g. on return from parental or caring leave.)
Charter analysis
The Statement of Compatibility does not discuss clause 27.
The Committee notes that Charter s. 8(3) provides that ‘every person… is entitled to the equal
protection of the law without discrimination’. Charter s. 3(1) provides:
“discrimination”, in relation to a person, means discrimination (within the meaning of the
Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that Act
The Equal Opportunity Act 2010 provides that:9


the attributes on the basis of which discrimination is prohibited include ‘parental status or status
as a carer’.



‘discrimination’ includes ‘direct or indirect discrimination on the basis of an attribute’.



‘Indirect discrimination occurs if a person imposes, or proposes to impose, a requirement,
condition or practice (a) that has, or is likely to have, the effect of disadvantaging persons with
an attribute; and (b) that is not reasonable.

The Committee observes that, if clause 27 prevents part‐time or shared appointments or retentions as
chief executive officer of the North East Link State Tolling Corporation and such a requirement or
condition indirectly discriminates on the basis of parental or carer status because it:


has, or is likely to have, the effect of disadvantaging parents or carers in relation to being
appointed or continuing as chief executive officer of the North East Link State Tolling
Corporation; and



is not reasonable.

then clause 27 may engage the Charter right of parents and carers to equal protection of the law
without discrimination.
The Committee notes that existing s. 9(3) of the Equal Opportunity Act 2010 provides:
Whether a requirement, condition or practice is reasonable depends on all the relevant
circumstances of the case, including the following—

9

Equal Opportunity Act 2010, ss. 6(i), 7(1)(a) & 9(1). See Victoria Police Toll Enforcement v Taha [2013] VSCA 37,
[211]‐[213].
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(a) the nature and extent of the disadvantage resulting from the imposition, or proposed
imposition, of the requirement, condition or practice;
(b) whether the disadvantage is proportionate to the result sought by the person who
imposes, or proposes to impose, the requirement, condition or practice;
(c)

the cost of any alternative requirement, condition or practice;

(d) the financial circumstances of the person imposing, or proposing to impose, the
requirement, condition or practice;
(e) whether reasonable adjustments or reasonable accommodation could be made to the
requirement, condition or practice to reduce the disadvantage caused, including the
availability of an alternative requirement, condition or practice that would achieve the
result sought by the person imposing, or proposing to impose, the requirement, condition
or practice but would result in less disadvantage.
Comparable provisions
The Committee notes that similar requirements for appointments or holding office on a full‐time basis
may presently apply to the Commission for Children and Young People’s Principal Commissioner; the
Emergency Management Commissioner; the Chief Examiner and other examiners; the Mental Health
Tribunal’s President; Multicultural Victoria’s Chairperson; the Rural Assistance Commissioner; State
business corporations’ chief executives officers and deputy chief executive officers; the Roads
Corporation’s Chief Executive, and the Commercial Passenger Vehicle Commission’s and other
transport commissions’ chief executive officers; and the Accident Compensation Conciliation Service’s
chief executive officer.10
Conclusion
The Committee will write to the Treasurer seeking further information as to the compatibility of
clause 27 with the Charter right of parents and carers to equal protection of the law without
discrimination.

10

8

Commission for Children and Young People Act 2010, s. 11(3); Emergency Management Act 2013, s. 27(2); Major Crime
(Investigative Powers) Act 2004; Mental Health Act 2014, s. 157(2); Multicultural Victoria Act 2011, s. 14(2); Rural
Assistance Scheme 2016, s. 13(2)(a); State Owned Enterprises Act 2002, s. 40(1); Transport Integration Act 2010,
ss. 84(6)(c) 115QA(2) & 147(2); Workplace Injury Rehabilitation and Compensation Act 2013, s. 530(3).
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Sentencing Amendment (Emergency Worker Harm) Bill 2020
Member
Portfolio

Hon Jill Hennessy MP
Attorney‐General

Introduction Date
Second Reading Date

3 March 2020
4 March 2020

Summary
The Bill amends the Sentencing Act 1991 to strengthen sentencing requirements for injury offences
committed against emergency workers. It makes consequential and related amendments to the Crimes
Act 1958, the Criminal Procedure Act 2009 and the Serious Offenders Act 2018. The Bill: ‐


Refines the test for impaired mental functioning caused by self‐intoxication in relation to
sentencing for offences against emergency workers. [3,5] Note the Explanatory memorandum: ‐
‘Subclause (3) substitutes the word ‘substantially’ for the word ‘solely’ in section 5(2GC)… This
means that the higher test of an impairment ‘substantially and materially’ reducing an offender’s
culpability applies consistently when sentencing for offences against emergency workers and
others to which a statutory minimum sentence applies… This will narrow the range of
circumstances in which self‐induced intoxication will be able to constitute special reasons for not
imposing any applicable statutory minimum sentence.’ Note the Statement of Compatibility:‐
‘The proposed amendments target a narrow and well‐defined class of victims of serious violent
crimes including exposed emergency workers. …The relevant prescribed statutory minimum
sentences for these offences range from six months to five years and are not, on their face,
grossly disproportionate. These sentences are within the normal range for such offences.’



Requires all offences committed against emergency workers, custodial officers, or youth justice
custodial officers to which a statutory minimum sentence applies to be prosecuted by the Office
of Public Prosecutions in the County Court or the Supreme Court. [7]



Makes provision in relation to complicit offenders found guilty of certain offences against
emergency workers.11 [4] (See comments below)



Provides that amendments made to sentencing and criminal proceedings apply
retrospectively ie: they apply to the sentencing of an offender on or after the commencement
of the Bill irrespective of when the offence was committed. [6,8] (See comments below).

Comments under the PCA
Right to common law presumption of innocence – reverse onus – legal burden of proof –
(section 17(a)(i), PCA)
Clause 4 amends section 10AA of the Sentencing Act 1991 which provides for custodial sentences for
certain offences against emergency workers, custodial officers and youth custodial workers on duty.
Note the Explanatory memorandum: ‐ ‘Subclause (1) amends section 10AA(6)(a) to introduce a reverse
onus so that before an offender can be sentenced on the basis that they were involved in the
commission of the offence within the meaning of section 323(1)(a) of the Crimes Act 1958 and thereby
fall within an exception to the requirement to impose an applicable statutory minimum sentence, they
must prove on the balance of probabilities that their involvement was minor.’

11

Note the Statement of Compatibility: ‐ ‘This Bill will introduce a reverse onus provision that requires offenders who are
found guilty on the basis that they are complicit in the offending, rather than the principal offender, to then prove on
the balance of probabilities that their involvement was minor, making their culpability so low as to justify an exception
to the statutory minimum scheme. If the offender cannot prove that their offending was so minor, they will not be
excluded from the operation of any applicable statutory minimum sentence.’

9
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The Committee also notes the comments in the Second Reading Speech: ‐ ‘Complicit offenders found
guilty on the basis of being involved in the commission of the offence (otherwise known as ‘complicit
offenders’ or offenders who ‘aid and abet’) have been excluded from most statutory minimum
sentences that apply to injury offences since they were first introduced… In cases where emergency
workers are attacked by multiple offenders, there may not be sufficient evidence to prove beyond
reasonable doubt that any one offender was the ‘principal offender’. This raises the possibility of an
outcome in a group attack situation where the statutory minimum sentence cannot be shown to apply
to any offender, despite the fact that an emergency worker has been injured on duty. This Bill
implements a reverse onus to make it harder for offenders in a group attack against emergency workers
to avoid a statutory minimum sentence merely because of the difficulty in proving beyond reasonable
doubt that they were a principal offender. Instead offenders will need to prove that their involvement
in the offending was minimal in order to access this exception.’
The Committee notes the reverse onus provision and the Charter report.
Retrospectivity – sentencing – (section 17(a)(i), PCA)
Clause 6 inserts new section 170 into the Sentencing Act 1991 which contains transitional provisions
for the amendments contained in Part 2 of the Bill. Clause 8 inserts section 456 into the Criminal
Procedure Act 2009.12 The effect may be that the amendments apply to criminal proceedings that
commence on or after that provision comes into operation, irrespective of when the offence is alleged
to have been committed.
Note the Statement of Compatibility: ‐ ‘...the amendments in this Bill will apply to all sentencing
hearings (for reforms relating to the ‘special reasons’ not to impose a statutory minimum sentence) or
criminal proceedings (for reforms relating to complicity offenders), that being on or after the date of
commencement of this Bill, regardless of when the offence was committed. In practice, it could
potentially result in an offender being subject to a statutory minimum custodial sentence for an offence
committed prior to the commencement of this Bill, in circumstances where a court may have imposed
a more lenient sentence… The proposed change will apply to a small group of offenders, being those
who committed a relevant offence between 28 October 2018 (being the commencement of the 2018
reforms) and the commencement of this Bill, and only in circumstances where court proceedings have
not yet started. The relevant offences are narrow and well‐defined, and target serious and violent
crimes against exposed emergency workers. The relevant prescribed minimum non‐parole periods for
these offences range from six months to five years and are not, on their face, grossly disproportionate.
These sentences are within the normal range for such offences.’
The Committee refers to the Charter Report and will write to the Minister.

Charter Issues
Retrospective criminal law – Mandatory or presumptive imprisonment – Broadened scope and
narrowed exceptions irrespective of when the offence was committed
Summary: The effect of clause 6 may be that people who committed offences when mandatory or
presumptive sentencing did not apply to them may have mandatory or presumptive sentencing
imposed on them. The Committee observes that clause 6 may be incompatible with the Charter’s right

12

10

New section 456 provides: ‐ ‘Item 4.1.A of Schedule 2 as inserted by section 7 of the Sentencing Amendment
(Emergency Worker Harm) Act 2020 applies to a criminal proceedings commenced on or after the commencement of
section 7 of that Act, irrespective of when the offence is alleged to have been committed.’
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against retrospective criminal penalties. The Committee will write to the Attorney‐General seeking
further information.
Relevant provisions
The Committee notes that clauses 3(3), 3(5) and 5(2), amending existing sub‐ss. 5(2GC), 5(HA) and
10A(2A), narrow the exception to mandatory or presumptive sentencing for offenders who ‘had
impaired mental functioning’ (‘that is causally linked to the commission of the offence and
substantially and materially reduces the offender's culpability’) by expanding an existing exclusion
where the impaired mental functioning was ‘caused solely by self‐induced intoxication’ to include
impaired mental functioning that was ‘caused substantially by self‐induced intoxication’. Certain
offenders whose relevant impaired mental functioning was substantially, but not solely, caused by self‐
induced intoxication must now be:


imprisoned for at least some time, if they are adults who intentionally or recklessly injured
emergency workers on duty or committed aggravated home invasions or car jackings; or if they
are category 2 offenders and a different exception in existing sub‐s. 5(HA) applies; or



imprisoned for a statutory minimum term, if they committed an offence that carries such a term,
unless a different special reason in existing s. 10A(2) applies.

The Committee also notes that clause 4(1), amending existing sub‐para 10AA(6)(a), broadens the scope
of presumptive minimum non‐parole periods for adult offenders who intentionally or recklessly injure
emergency workers on duty, by narrowing the existing exception in sub‐para 10AA(6)(a) for offenders
who were ‘involved in the commission of the offence’ to exclude offenders who cannot ‘prove… on
the balance of probabilities that the offender's involvement was minor’. Adult offenders who assisted,
encouraged, directed or agreed to injure an emergency worker on duty must be sentenced to a
statutory minimum non‐parole period (of between 6 months and 5 years, depending on their age,
whether the injury was serious or not, whether it was intentional or reckless and whether or not it
occurred in circumstances of gross violence) unless a special reason exists not to impose such a
minimum or they can prove that their involvement was minor.
The Committee observes that clause 6, inserting a new section 170, provides that clauses 3(3), 3(5)
and 5(2) apply to any future sentencing – and that clause 4(1) applies to any future charges that result
in sentencing – ‘irrespective of when the offence was committed’. The effect of clause 6 may be that
people who committed offences before the Bill commenced when mandatory or presumptive
sentencing did not apply to them because:


their offending was caused by impaired mental functioning that was substantially, but not
solely, due to self‐induced intoxication; or



they were involved in a non‐minor way in someone else’s injury of an emergency worker on
duty (and who have not yet been charged)

may, if they are sentenced after the Bill commenced, have mandatory or presumptive sentencing
imposed on them.

11

Scrutiny of Acts and Regulations Committee

Charter analysis
The Statement of Compatibility remarks:
Section 27(2) of the Charter provides that a penalty must not be imposed on any person for a
criminal offence that is greater than the penalty that applied to the offence when it was
committed. This right is relevant because the amendments in this Bill will apply to all
sentencing hearings (for reforms relating to the ‘special reasons’ not to impose a statutory
minimum sentence), or criminal proceedings (for reforms relating to complicit offenders), that
begin on or after the date of commencement of this Bill, regardless of when the offence was
committed. In practice, it could potentially result in an offender being subject to a statutory
minimum custodial sentence for an offence committed prior to the commencement of this Bill,
in circumstances where a court may have imposed a more lenient sentence.
Currently, an offender who was intoxicated at the time of committing a relevant offence
against emergency workers may avoid the imposition of a statutory minimum sentence if the
court is satisfied that the offender had impaired mental functioning, and that impaired mental
functioning was not solely caused by their self‐induced intoxication; that is, that there is any
additional reason for that impaired mental functioning, for example, the offender also has an
underlying mental health condition. However, if sentencing proceedings occur after
commencement of this Bill, the same offender may be subject to a statutory minimum
custodial sentence, depending on the extent to which their impaired mental functioning was
caused by their self‐induced intoxication.
Similarly, an offender in a group attack against an emergency worker may currently avoid the
statutory minimum custodial sentence if there is insufficient evidence for the prosecution to
prove beyond reasonable doubt that they were a principal offender. However, if criminal
proceedings commence after the commencement of this Bill, the same offender would be
subject to the statutory minimum custodial sentence unless they can prove on the balance of
probabilities that their contribution was minor.
Charter s. 27(2) provides:
A penalty must not be imposed on any person for a criminal offence that is greater than the
penalty that applied to the offence when it was committed.
The Committee notes that, although clauses 3(3), 3(5), 4(1) and 5(2) do not alter the maximum penalty
for an offence, they may require the imposition of a minimum penalty on a person for offending that
did not apply to the particular offending when the offence was committed.13 The Committee
accordingly observes that clause 6 may limit Charter s. 27(2) unless it satisfies the test for reasonable
limits on human rights in Charter s. 7(2).
The Statement of Compatibility remarks:
However, I consider this limitation to be reasonable and justified in the circumstances.
Charter s. 7(2) provides:
A human right may be subject under law only to such reasonable limits as can be demonstrably
justified in a free and democratic society based on human dignity, equality and freedom, and
taking into account all relevant factors including—
(a) the nature of the right; and

13

12

Compare Sentencing Act 1991, s. 114(1): ‘If an Act (including this Act) or subordinate instrument increases the penalty
or the maximum or minimum penalty for an offence, the increase applies only to offences committed after the
commencement of the provision effecting the increase.’
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(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d)

the relationship between the limitation and its purpose; and

(e)

any less restrictive means reasonably available to achieve the purpose that the limitation
seeks to achieve.

In relation to Charter s. 7(2)(c), the Statement of Compatibility remarks:
The proposed change will apply to a small group of offenders, being those who committed a
relevant offence between 28 October 2018 (being the commencement of the 2018 reforms)
and the commencement of this Bill, and only in circumstances where court proceedings have
not yet started. The relevant offences are narrow and well‐defined, and target serious and
violent crimes against exposed emergency workers. The relevant prescribed minimum non‐
parole periods for these offences range from six months to five years and are not, on their
face, grossly disproportionate. These sentences are within the normal range for such offences.
However, the Committee notes that, although clause 4(1) applies ‘and only in circumstances where
court proceedings have not yet started’, clauses 3(3), 3(5) and 5(2) may apply to court proceedings
that are started (but sentencing has not yet occurred) before the Bill commenced.14
The Committee observes that the Statement of Compatibility may not have addressed the nature of
the right against retrospective criminal laws;15 the importance of applying clauses 3(3), 3(5), 4(1) and
5(2) retrospectively and how clause 6’s purpose relates to its effect; and any less restrictive alternatives
reasonably available to achieve that purpose.
The Committee also notes that clause 4(1) may extend the presumptive minimum sentencing regime
under existing s. 10AA not only to offenders whose involvement in the injury of an emergency worker
on duty was not minor but also to offenders who fail to ‘prove on the balance of probabilities’ that
[their] involvement was minor’. The Statement of Compatibility remarks:
This provision also arguably places a legal burden on an offender to rebut a presumption that
they were a principal offender in the commission on an offence against an emergency worker.
However, in my view it is appropriate for the burden to rest with the offender, given that the
exception is a beneficial provision that enables an offender to receive a non‐custodial sentence
in circumstances where a custodial sentence would otherwise be imposed. Additionally, recent
cases have demonstrated that where emergency workers are attacked by multiple offenders,
there may not be sufficient evidence to prove beyond reasonable doubt that any one offender
was the ‘principal offender’. This could lead to an outcome where the statutory minimum
sentence does not apply to any offender, despite that a relevant offence has been committed
against an emergency worker. The outcome is at odds with the nature of a ‘group attack’,
which stakeholders view as objectively more serious and can have a more significant impact
on victims. An offender is best placed to provide evidence that this exception should apply.

14

15

The Committee notes that the retrospective application of clauses 3(3), 3(5) and 5(2) may mean that a person who pled
guilty to an offence before the Bill commenced on the basis that then exception for impaired mental functioning applied
to his or her offending may be sentenced on the basis that the narrowed exception provided for in those clauses does
not apply to his or her offending; and that the retrospective application of clause 4(1) may mean whether or not a past
offender has presumptive sentencing applied to them may depend on when a prosecutor chooses to charge that
person.
The Committee notes that state parties to the International Covenant on Civil and Political Rights cannot derogate from
the equivalent right against retrospective penalties, even in times of public emergency: see Articles 4.2 & 15.1.
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The Committee observes that the Statement of Compatibility may not have addressed whether or not
placing an evidential (rather than legal) burden on offenders in this position may be a less restrictive
alternative reasonably available to achieve clause 4(1)’s purpose.16
Comparable provisions
The Committee notes that previous laws introducing or expanding mandatory or presumptive
sentencing under existing ss. 5(2G), 5(2H), 10A(2) and 10AA(2) provided that those amendments ‘apply
only to offences alleged to have been committed after the commencement of those sections.’17
Conclusion
The Committee observes that clause 6 may be incompatible with the Charter’s right against
retrospective criminal penalties. The Committee will write to the Attorney‐General seeking further
information as to whether or not clause 6 satisfies the test for reasonable limits in section 7(2) of
the Charter taking into account, the nature of that right, the purpose of clause 6 and whether or not
there are less restrictive alternatives reasonably available to achieve the purpose of clause 4(1) and
clause 6.

16

17

14

The Committee notes that, while an offender is likely to have personal knowledge of his or her involvement in an
offence, he or she may not be better placed than a public prosecutor (who has access to the state’s resources, including
police powers to seize evidence, and who can negotiate pleas with co‐offenders or offer indemnities from prosecution)
to prove the extent of his or her involvement (especially when the requirement to prove that the involvement was
minor to avoid presumptive minimum sentencing did not apply when the offence was committed.)
Sentencing Act 1991, ss. 152(1), 154(1), 162(2), 167(6) & 169. See also Crimes Amendment (Gross Violence Offences)
Act 2013 and Crimes Amendment (Carjacking and Home Invasion) Act 2016. Compare s. 167(9), concerning
amendments that narrowed sub‐s. 5(2G)’s scheme.

Ministerial Correspondence
The Committee received responses on the Bills listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
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Jenny Mikokos

MP

Minister for Heolth
Minister for Ambulonce Services

GPO Box 4057
Melbou rne Victorio 3OO1
Telephone: +61 3 9096 8561

www.dhhs.vic.gov.ou

BAC-8441

Neale Burgess MP
Deputy Chairperson
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Spring Street
EAST MELBOURNE VIC 3OO2
By email: helen. mason@parliament.vic.gov.au

Dear Mr Burgess

Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2019
Thank you for your letter of 3 March 2020 regarding the Health Services Amendment
(Mandatory Vaccination of Healthcare Workers) Bill 2019 (the Bilt).
I set out below a response to the Committee's queries concerning the operation of clauses
4(2) and 10(2) of the Bill. ln summary, it is my view that these clauses do not have the effect
of changing or limiting the scope of the Charter's various rights against discrimination on the
basis of religious or political belief or activity.

Operation of the Charter - Direction concerning mandatory vaccination not religious
or political discrimination
Whether c/auses 4(2) and 10(2) of the Bill, or a direction by the Secretary of Health relating
to vaccination of hospital or ambulance workers, may limit the scope of the rights under the
Charter.
1

Clauses 4(2) and 10(2) of the Bill (the clauses) will insert provisions into the Health
Services Act 1988 and the Ambulance Services Act 1986, which will provide that a
direction by the Secretary, or compliance with such a direction, do not constitute
discrimination on the basis of political belief or activity or religious belief or activity for the
purposes of the Equal Opportunity Act 2010 (the EO Act). Those clauses, as the
Committee has observed, may have the effect of limiting what constitutes political or
religious discrimination for the purposes of the EO Act. The purpose of those clauses is
to ensure that any.conduct of hospitals or ambulance services that would otherwise
constitute discrimination under the EO Act will be seen as necessary to comply with, or
authorised by, the Secretary's direction for the purposes of section 75(1) of the EO Act
and therefore not unlawful under the EO Act.

k

2.

The Charter of Human Rrghfs and Responsibilities Act 2006 (the Charter) defines
"'discrimination", in relation to a person,'to mean 'discrimination (within the meaning of
the Equal Opportunity Act 2010) on the basis of an attribute set out in section 6 of that
Act': section 3(1) of the Charter.

(a) Discrimination

is defined in section 7 of the EO Act, which in turn relies on
definitions of direct and indirect discrimination in sections 8 and 9 of the EO Act.

(b) Those definitions are incorporated into the Charter by the definition of
'discrimination'in section 3(1) of the Charter; but, once incorporated, those
definitions operate according to their own terms within the free-standing legislative
framework of the Charter, whether or not a particular form of discrimination is
unlaMul within the separate legislative framework of the EO Act.1

3.

Accordingly, the clauses do not determine or limit what constitutes discrimination for the
purposes of the Charter. ln short, if a direction by the Secretary or a hospital's (or an
ambulance service's) compliance with such a direction would otherwise constitute
discrimination (as defined in sections 7, 8 and 9 of the EO Act) on the basis of political
belief or activity or religious belief or activity, the direction or the compliance would
constitute discrimination as defined in, and for the purposes of, the Charter.

4.

lt follows that the clauses do not limit Charter rights that turn on the definition of
'discrimination' in section 3 of the Charter - including, relevantly2:

(a) the right to enjoy human rights without discrimination: section 8(2);
(b) the right to equality before the law and to the equal protection of the law without
discrimination and to equal and effective protection against discrimination:
section 8(3); anO

(c)

5.

the right, and the opportunity, of every eligible person, without discrimination, to
have access, on general terms of equality, to the Victorian public service and public
office: section 1 8(2Xb).

lt also follows, from the fact that the clauses do not limit the definition of 'discrimination'
for the purposes of the Charter, that the clauses do not limit:

(a) the requirement, articulated in section 32(1) of the Charter, to interpret all statutory
provisions (including the new section az()(ca) of the Health Services Act and new
section 10(a)(ca) of the Ambulance Services Act), so far as it is possible to do so
consistently with their purpose, in a way that is compatible with human rights
(including the rights described in paragraph 4 above);

(b) the circumstances

in which the Supreme Court may make a declaration of

inconsistent interpretation under section 36 of the Charter, if the Supreme Court is of
the opinion that a statutory provision (including the new section az()(ca) of the
Health Services Act and new section 10(4)(ca) of the Ambulance Services Act),
cannot be interpreted consistently with human rights (including the rights described
in paragraph 4 above); or

I
2

See, for instance, Matsoukatidou v Yarra Ranges Council [2017] VSC

6l atl47l

(Bell J).

The Committee 's query also referred to sections l5 and 25 of the Charter. Those sections are not considered
in this response: seition l7 of the Charter is not engaged, because hospitals and ambulance services do not
section 25 of the Charter is not engaged, because the provisions do not involve criminal
employ
"hild."rr;
proceedings.

2

(c)

6.

the obligation of a public authority, imposed by section 38(1) of the Charter and
subject to section 38(2), not to act in a way that is incompatible with a human right
or, in making a decision, to fail to give proper consideration to a relevant human
right (including the rights described in paragraph 4 above)

The extent to which a direction by the Secretary.may othenuise limit the scope of rights
under the Charter is examined in the statement of compatibility.3

Alte r n ativ e stat utory form

7.

u I at i o

n

Although, for the reasons set out above, the new section 42(28) of the Health Services
Act and the new section 10(4A) of the Ambulance Services Act do not alter the meaning
of "discrimination" for the purposes of the Charter, an alternative formulation for each
subsection would be:
The Secretary may make a direction under this section, and [a hospital or ambulance service]
must comply with a direction under this section that applies to that [hospital or ambulance
servicel, regardless of the political belief or activity or religious belief or activity of the specified
persons, or persons falling within the specified class of persons, employed or engaged by the
[hospital or ambulance service].

8.

The purpose of such a formulation would be to ensure that any conduct of hospitals or
ambulance services, in compliance with the Secretary's direction, that would otherwise
constitute discrimination under the EO Act would be necessary to comply with, or would
be authorised by, the relevant provision (section 42(1)(c,a) of the Health Services Act or
section 10(a)(ca) of the Ambulance Services Act), so as to invoke the protective effect of
section 75(1) of the EO Act - without provoking the kind of concerns raised by the
Committee (concerns that, in my opinion, are not justified).

Thank you again for writing to me. I trust that this addresses your concerns.

Yours sincerely

MP
Mi
Mi

for Health
for Ambulance Services
12020

t

3

Note that the Statement of Compatibility does not specifically address the right in section l8 of the Charter,
which was not considered to be relevant to the Bill.
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Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Assisted Reproductive Treatment Amendment Bill 2020
3
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Disability Service Safeguards Amendment Bill 2020
4
Education and Training Reform Amendment (Regulation of Student Accommodation) Bill 2020
4
Family Violence Reform Implementation Monitor Amendment Bill 2020
4
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government Bill 2019
15 of 2019, 1
Local Government (Casey City Council) Act 2020
3
National Electricity (Victoria) Amendment Bill 2020
3
North East Link Bill 2020
4
Project Development and Construction Management Amendment Bill 2020
2
Road Safety and Other Legislation Amendment Bill 2019
1
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
SUBORDINATE LEGISLATION
SR No. 88 – Road Safety (General) Regulations 2019
SR No. 93 – Road Safety (Traffic Management) Regulations 2019

1
2
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
Sentencing Amendment (Emergency Worker Harm) Bill 2020
(vi)

15 of 2019, 2
15 of 2019, 1
4

inappropriately delegates legislative power

Gender Equality Bill 2019

1, 3

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
North East Link Bill
4
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4
Summary Offences Amendment (Move‐on Laws) Bill 2019
3
1, 2
Transport Legislation Amendment Act 2019 (House Amendment)
Transport Legislation Amendment Bill 2019
14 of 2019, 1
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Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20
15.03.20

3 of 2020
4 of 2020

Summary Offences Amendment
(Move‐on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

North East Link Bill

Treasurer

17.03.20

4 of 2020

Sentencing Amendment
(Emergency Worker Harm)
Bill 2020

Attorney‐General

17.03.20

4 of 2020

Bill Title

Minister/ Member

Transport Legislation Amendment
Bill 2019
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