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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Advancing the Treaty Process with Aboriginal Victorians Bill 2018
Bill Information
Minister
Portfolio

Hon Natalie Hutchins MP
Aboriginal Affairs

Introduction Date
Second Reading Date

7 March 2018
28 March 2018

Bill Summary
The Bill would:


advance the process of treaty making between Aboriginal Victorians and the State



provide for a mechanism for the State to recognise the Aboriginal Representative Body as
the sole representative of Aboriginal Victorians for the purpose of future treaty negotiations
(Part 2)



enshrine the guiding principles for the treaty process (Part 3):



o

self‐determination and empowerment

o

fairness and equality

o

partnership and good faith

o

mutual benefit and sustainability

o

transparency and accountability

require the Aboriginal Representative Body and the State to work together to establish
elements necessary to support future treaty negotiations (Part 4).

Type of Bill





Government Bill

Private Members Bill

CONTENT ISSUES







NONE
Other:

Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
The Committee makes no comment on the Bill with respect to its non‐Charter terms of reference under
section 17 of the Parliamentary Committees Act 2003.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required
1
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CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
Cultural rights – Aboriginal representative body – Sole representative
Summary: Clause 8 of the Bill confines the representation of Aboriginal Victorians to the yet to be
established Aboriginal Representative Body, for certain purposes related to future treaty negotiations.
This may engage the cultural rights of Aboriginal Victorians in s 19(2) of the Charter. The Committee
will write to the Minister seeking further information.
Relevant provisions
8 Recognition of Aboriginal Representative Body
(1) The Aboriginal Representative Body is the sole representative of Aboriginal Victorians for
the purpose of establishing elements necessary to support future treaty negotiations.
(2) The State must recognise the Aboriginal Representative Body as the sole representative
of Aboriginal Victorians for that purpose.
9 Function of Aboriginal Representative Body
(1) The function of the Aboriginal Representative Body is to represent the diversity of
Aboriginal Victorians in working with the State to establish by agreement elements
necessary to support future treaty negotiations.
(2) In carrying out the function specified in subsection (1), the Aboriginal Representative Body
must—
(a) ensure that cultures of Aboriginal Victorians are promoted and respected; and
(b) work with Aboriginal Victorians.
Charter analysis
Clause 8 appears to limit the representation of Aboriginal Victorians in setting up the supports for the
treaty negotiation process to the ‘Aboriginal Representative Body’ that is to be created under the Act.
This body is a new entity that will be declared by the Minister. The function of the body is to represent
Aboriginal Victorians in working with the State to establish ‘elements necessary to support future
treaty negotiations’ and in doing so it must ‘work with Aboriginal Victorians’. The Bill does not require
that the members of the Aboriginal Representative Body must be Aboriginal Victorians or that they be
people who hold cultural authority to represent Aboriginal Victorians.
Section 19(2)(a) of the Charter provides that Aboriginal persons hold distinct cultural rights and must
not be denied the right, with other members of their community, to enjoy their identity and culture.
There has been little Victorian judicial consideration of the rights in s 19(2)(a) or of s 19 as a whole.
The only consideration of s 19(2) by the courts of any substance was a discussion in Clarke‐Ugle v
Clarke1 and brief references in Secretary to the Department of Human Services v Sanding,2 Director of

1

Clarke‐Ugle v Clarke [2016] VSCA 44.

2

Secretary to the Department of Human Services v Sanding (2011) 36 VR 221, [156], [249].

2
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Public Prosecutions v SE3 and OP v Secretary to the Department of Justice4. The right has also been
referred to in the context of an uncontested exemption application in Parks Victoria (Anti‐
Discrimination Exemption).5
In Clarke‐Ugle, Tate JA (Ferguson and McLeish JJA agreeing) held that the right in s 19(2) was not
engaged by the quorum requirement in the Aboriginal Lands Act 1970 (Vic).6 As a result there was no
obligation on the Court to interpret the quorum provisions consistently with that right pursuant to the
interpretive obligation in s 32(1) of the Charter. In making this finding, Tate JA made the following
observations about the content of the right:7
Clark‐Ugle submits that the failure by Sifris J to consider s 19(2)(d) of the Charter, and to
interpret the Act, especially the quorum requirement under s 23(4), in a way that is compatible
with the cultural right, meant that his Honour did not consider whether the quorum
requirement entrenches the rights of resident members so as to give effect to the special
relationship of resident members to the land reserved for use by Aboriginal persons at
Framlingham, the reserve. This stands in contrast to the relationship between non‐resident
members and that land.
…The difficulty faced by Clark‐Ugle is that the right he has identified, the cultural right under s
19(2)(d) of the Charter, does not distinguish between residents and non‐residents. Section
19(2)(d) does not, and does not purport to, distinguish between Aboriginal persons who live
on the land with which they have a connection under traditional laws and customs and other
Aboriginal persons who do not live on the land with which they have a connection under
traditional laws and customs, but whom maintain a distinctive spiritual, material and economic
relationship with that land nevertheless.
The Explanatory Memorandum provides:8
This sub‐clause specifically recognises that Aboriginal persons in Victoria have a right to enjoy
their own culture. It is based on article 27 of the Covenant and decisions of the United Nations
Human Rights Committee extending article 27 to protect the cultural rights of indigenous
peoples. Paragraph (d) is also modelled on article 25 of the United Nations Draft Declaration
on Indigenous Rights.9
Article 27 of the International Covenant on Civil and Political Rights (ICCPR) provides:
In those states in which ethnic, religious or linguistic minorities exist, persons belonging to such
minorities shall not be denied the right, in community with the other members of their group,
to enjoy their own culture, to profess and practice their own religion, or to use their own
language.
In General Comment No. 23 the Human Rights Committee stipulates that whilst article 27 is expressed
in negative terms it also imposes positive obligations:10

3

Director of Public Prosecutions v SE [2017] VSC 251, [21].

4

OP v Secretary to the Department of Justice [2010] VCAT 1054.

5

Parks Victoria (Anti‐Discrimination Exemption) [2011] VCAT 2238, [33]‐[34].

6

Clarke‐Ugle [2016] VSCA 44, [148] (Tate JA, Ferguson and McLeish JJA agreeing).

7

Clarke‐Ugle [2016] VSCA 44, [142]‐[143] (Tate JA, Ferguson and McLeish JJA agreeing).
Explanatory Memorandum, Charter of Human Rights and Responsibilities Bill, 15.

8
9

The General Assembly resolved to adopt the United Nations Declaration on the Rights of Indigenous Peoples
on 13 September 2007.

10

CCPR General Comment No. 23: Article 27 (Rights of Minorities), [6.1].
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Although article 27 is expressed in negative terms, that article, nevertheless, does recognize
the existence of a “right” and requires that it shall not be denied. Consequently, a State party
is under an obligation to ensure that the existence and the exercise of the right are protected
against their denial or violation. Positive measures of protection are, therefore, required not
only against the acts of the State party itself, whether through its legislative, judicial or
administrative authorities, but also against the acts of other persons within the State party.
The General Comment indicates that the right may include:
(1) the right to have and express a cultural identity;11
(2) the right to enjoy and develop culture and language and to practice religion;12
(3) the right to participate in cultural practices including traditional activities such as fishing
or hunting;13
(4)

the right to live in reserves protected by law.14

The purpose of the Bill is to promote Aboriginal cultural rights and create a structure for these rights
to be further recognised in future. The Statement of Compatibility for this Bill does refer to cultural
rights, but not to any possible limit on those rights:
Section 19(2) of the Charter confirms the distinct cultural rights of Aboriginal persons including
their right to maintain their distinctive spiritual, material and economic relationship with the
land and waters and other resources with which they have a connection under traditional laws
and customs.
The Bill promotes the cultural rights of Aboriginal Victorians. Through progress of the treaty
process, which the Bill provides the foundations for, it is anticipated that Aboriginal and non‐
Aboriginal Victorians will benefit from the promotion, recognition and appreciation of
Victorian Aboriginal cultures. The Bill also specifically acknowledges Aboriginal Victorians'
long‐standing spiritual, cultural, material and economic connections to the lands now known
as Victoria.
The Statement of Compatibility does not consider whether the cultural rights of Aboriginal persons
may be limited by preventing Aboriginal persons from choosing who represents them. The choice of
representatives may be an expression of cultural identity or it could be considered to be a cultural
practice. Because certain representatives carry authority within Aboriginal culture, such as elders,
allowing those elders to represent the community in establishing the treaty process may allow the
expression of that cultural identity and respect that cultural practice.
The Statement of Compatibility does not consider whether clause 8 limits the cultural rights of
Aboriginal persons, nor whether the limit is reasonable, given the extent to which the Bill otherwise
promotes and respects Aboriginal cultural rights.
Relevant comparisons
The Committee notes that no other Australian state has yet enacted a legislative regime involving a
body of this kind. In South Australia, the treaty process has commenced by appointing a Treaty
Commissioner to make recommendations after a community consultation process. The Commissioner

11

CCPR General Comment No. 23: Article 27 (Rights of Minorities), [6.2].

12

CCPR General Comment No. 23: Article 27 (Rights of Minorities), [6.2].

13

CCPR General Comment No. 23: Article 27 (Rights of Minorities), [7].

14

CCPR General Comment No. 23: Article 27 (Rights of Minorities), [7].
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has provided advice as to a suitable framework for negotiating a treaty, including establishing eligibility
criteria for Aboriginal groups and nations to apply to negotiate a treaty.15
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clause 8 with the Charter’s cultural rights and whether any limit is reasonable, recognising the extent
to which the rest of the Bill promotes Aboriginal cultural rights.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required

Equality – Protection from discrimination – Rights conferred only on Aboriginal Victorians
Summary: Clauses 21, 22 and 24 of the Bill provide rights or benefits specifically for Aboriginal
Victorians, which could involve discrimination on the grounds of race. The Statement of Compatibility
does not indicate whether the Minister is of the view that this differential provision of benefits falls
within s 8(4) of the Charter or is a ‘special measure’ under the Equal Opportunity Act and is therefore
not discrimination. The Committee will write to the Minister seeking further information as to the
compatibility of these clauses with the right to equality.
Relevant provisions
21 Self‐determination and empowerment
(1) Aboriginal Victorians have the right to self‐determination.
(2) Aboriginal Victorians are empowered to freely determine their participation in the treaty
process and, to this end, their form of representation in the treaty process.
22 Fairness and equality
(1) The parties to the treaty process must ensure fairness between parties as they work
together to advance the treaty process.
(2) The parties to the treaty process must make decisions that promote equality for
Aboriginal Victorians.
24 Mutual benefit and sustainability
(1) The parties to the treaty process must commit to a treaty process that, in an ongoing and
sustainable manner, provides material social, economic and cultural benefits for
Aboriginal Victorians.
(2) The parties to the treaty process must commit to advancing the treaty process in a
manner that promotes reconciliation and celebration of cultures of Aboriginal Victorians
and, in doing so, provides benefits to the whole of the Victorian community.
Charter analysis
The Committee observes that the above clauses of the Bill provide benefits and rights, such as the
‘right to self‐determination’, to Aboriginal Victorians that are not provided to other Victorians. This
could involve discrimination on the grounds of race. Section 8(2) of the Charter provides that every
15

Office of the Treaty Commissioner: Talking Treaty, Summary of Engagements and Next Steps (21 July 2017).
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person has the right to enjoy her or his human rights without discrimination and s 8(3) of the Charter
provides that every person is entitled to the equal protection of the law without discrimination, and
the right to equal protection against discrimination.
The Statement of Compatibility states:
The Bill promotes the cultural rights of Aboriginal Victorians. Through progress of the treaty
process, which the Bill provides the foundations for, it is anticipated that Aboriginal and non‐
Aboriginal Victorians will benefit from the promotion, recognition and appreciation of
Victorian Aboriginal cultures. The Bill also specifically acknowledges Aboriginal Victorians'
long‐standing spiritual, cultural, material and economic connections to the lands now known
as Victoria.
While the Committee accepts that there will be a ready explanation as to why these benefits are
provided to Aboriginal Victorians, the Statement of Compatibility does not indicate whether the
Minister is of the view that this differential provision of benefits in clauses 21, 22 and 24 comes within
the terms of s 8(4) of the Charter, or alternatively is a special measure to promote substantive equality
within the meaning of s 12 of the Equal Opportunity Act 2010, and is therefore not discrimination. Nor
does the Minister state a view that whilst the Bill may limit the right to equality, any limit is reasonable
because it is necessary to promote and protect the unique cultural rights of Aboriginal Victorians
recognised by s 19(2) of the Charter (which it may be).
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clauses 21, 22 and 24 with the Charter’s equality rights and whether any limit is reasonable,
recognising the extent to which the Bill promotes Aboriginal cultural rights.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Education Legislation Amendment (Victorian Institute of Teaching,
TAFE and Other Matters) Bill 2018
Bill Information
Minister
Portfolio

Hon Gayle Tierney MP
Training and Skills

Introduction Date
Second Reading Date

27 March 2018
28 March 2018

Bill Summary
The Bill would:


amend the Education and Training Reform Act 2006 to:
o

align the registration scheme for teachers and early childhood teachers with the
scheme under the Working with Children Act 2005 for assessing applicants for a
working with children check

o

provide for penalties for registered teachers who fail to comply with requirements to
give the Victorian Institute of Teaching certain information

o

require the Victorian Institute of Teaching to give certain information about the
suspension and cancellation of registered teachers to the Secretary under the Working
with Children Act 2005

o

empower the Victorian Institute of Teaching to share certain information with the
Secretary under the Working with Children Act 2005 regarding child‐related work
undertaken by applicants for registration

o

provide for a TAFE institute to merge with an adult education institution

o

provide for the Victorian Registration and Qualifications Authority to handle
complaints against various persons, bodies, schools and institutions

o

require the Victorian Institute of Teaching to consider the wellbeing and safety of
children, taking into account community expectations when performing its regulatory
functions



make related amendments to the Working with Children Act 2005



make related amendments to the Children, Youth and Families Act 2005



make minor amendments to the Public Administration Act 2004



amend various university Acts in relation to members of university Councils.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

7
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Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill states that Part 1 and Part 3 (except sections 37, 41 and 44) and sections 50, 51, 52,
53, 65 and 72(1) would come into operation on the day after the day the Act receives Royal Assent.
Clause 2 provides that the remaining provisions would come into operation on a day or days to be
proclaimed, or on 1 September 2019 if not proclaimed before that date. Those provisions would
therefore commence more than 12 months from the date of the Bill’s introduction.
The Explanatory Memorandum states:
The default commencement date accommodates the policy intention that the penalty
provisions that attach to the new obligations imposed on registered teachers (in Part 2.6 of
the Education and Training Reform Act 2006 and in the Working with Children Act 2005) will
commence around 6 months after the commencement of the new obligations. In turn, it is
proposed that the commencement of the new obligations on teachers be deferred until
appropriate systems are established for the new notifications to be made to the Secretary
under the Working with Children Act 2005 pursuant to the amendment made to that Act by
clause 66. It is anticipated that the systems will be ready by early 2019 at the latest. Other
provisions in the Bill are expected to be commenced promptly after the Bill receives the Royal
Assent, while the commencement of clauses 37, 41 and 44 will occur when the proposed Order
to merge the Box Hill TAFE Institute and the Centre for Adult Education commences.
The possible delayed commencement of certain provisions appears justified in the circumstances.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Education Legislation Amendment (Victorian Institute of Teaching, TAFE and Other Matters) Bill
2018 is compatible with the rights set out in the Charter of Human Rights and Responsibilities.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Justice Legislation Amendment (Access to Justice) Bill 2018
Bill Information
Minister
Portfolio

Hon Martin Pakula MP
Attorney‐General

Introduction Date
Second Reading Date

27 March 2018
28 March 2018

Bill Summary
The Bill would implement 16 recommendations from the Access to Justice Review (2015‐16), which
was aimed at reducing the barriers to dispute resolution and improving access to legal assistance
services.
The Bill would also make miscellaneous amendments to other justice legislation.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that certain provisions would come into operation on proclamation, with
default commencement dates of 1 July 201916 and 1 July 202017 respectively, which are more than 12
months after the date of the Bill’s introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill
in the Explanatory Memorandum or Second Reading Speech.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Attorney‐General to bring paragraph A (iii) of the Practice Note to
his attention and to request further information as to the reasons for the possible delayed
commencement date.

16

17

Part 2 (amendments to the Australian Consumer Law and Fair Trading Act 2012); Part 4 (amendments to
the Civil Procedure Act 2010); Part 5 (amendments to the County Court Act 1958); Part 6 (amendments to
the Legal Aid Act 1978); Part 7 (amendments to the Legal Profession Uniform Law Application Act 2014);
Part 9 (amendments to the Victoria Law Foundation Act 2009); and Divisions 1, 2, 3, 4 and 6 of Part 10
(amendments to the Victorian Civil and Administrative Tribunal Act 1998).
Division 5 of Part 10 (amendments to the Victorian Civil and Administrative Tribunal Act 1998).
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Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Justice Legislation Amendment (Access to Justice) Bill 2018 is compatible with the rights set out in
the Charter of Human Rights and Responsibilities.

Recommendation



10

Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Liquor and Gambling Legislation Amendment Bill 2018
Bill Information
Minister
Portfolio

Hon Marlene Kairouz MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

27 March 2018
28 March 2018

Bill Summary
The Bill would amend the Liquor Control Reform Act 1998 to:


replace the wine and beer producer's licence with the producer's licence



further provide for the grant or transfer or approval of a licence or a BYO permit



provide for a prohibition on certain advertising of liquor within 150 metres of a school



further provide for the prohibition on the supply of liquor to minors on licensed premises



further provide for the restrictions that apply to the supply of liquor to a minor in a residence.

The Bill would also amend the Gambling Regulation Act 2003 to:


further provide for the application process for the keno licence and the payment of any
additional funds out of the prizes fund to the keno licensee



provide for the extension of the keno licence



further provide that player activity statements are to be given to active participants of loyalty
schemes



provide for the Minister to give directions to wagering service providers regarding matters of
minimisation of harm and consumer protection.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Retrospective application
Clause 20 would insert new section 115B, which would make it an offence for a person, for any direct
or indirect pecuniary benefit, to display or cause to be displayed static alcohol advertising within 150
metres of the perimeter of a school.
Clause 32 would insert clause 3 of new Schedule 5, which would provide that the restriction on alcohol
advertising in new section 115B would not apply to any advertising displayed under a contract that
was entered into prior to 28 March 2018 for a period of 2 years.

11
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The Explanatory Memorandum states:
The prohibition on alcohol advertising in new section 115B has the potential to capture
advertising contracts that were entered into prior to the prohibition being made public.
Therefore, a retrospective exception to the prohibition is required, applying to contracts that
were entered into before the prohibition was made public.
The Committee is satisfied that the retrospective exception to the prohibition on alcohol advertising
contained in new section 115B would not adversely impact any individuals and appears justified.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES







NONE
Other:

Compatibility with Human Rights
Operation of the Charter

Details
The Liquor and Gambling Legislation Amendment Bill 2018 is compatible with the rights set out in the
Charter of Human Rights and Responsibilities.

Recommendation
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Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Long Service Benefits Portability Bill 2018
Bill Information
Minister
Portfolio

Hon Natalie Hutchins MP
Industrial Relations

Introduction Date
Second Reading Date

27 March 2018
28 March 2018

Bill Summary
The Bill would provide for the portability of long service leave benefits in the contract cleaning, security
and community services industries.

Type of Bill



Government Bill



Private Members Bill

CONTENT ISSUES




NONE
Other:




Inappropriately delegates legislative power
Trespasses unduly on Rights or Freedoms

Details
Delegation of legislative power – Delayed commencement — Whether justified
Clause 2 of the Bill provides that the Act would come into operation on proclamation, with a default
commencement date of 1 April 2019, which is more than 12 months after the date of the Bill’s
introduction.
The Committee notes that there is no explanation for the possible delayed commencement of the Bill
in the Explanatory Memorandum or Second Reading Speech.
Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.
The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to his
attention and to request further information as to the reasons for the possible delayed
commencement date.

13
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Repeal, alteration or variation of section 8518 of the Constitution Act 1975
(unlimited jurisdiction of the Supreme Court)19
Clause 79 of the Bill declares that it is the intention of that clause to alter or vary section 85 of the
Constitution Act 1975 to the extent required to prevent the bringing of a proceeding for offences
against the Act under clause 58(1) of the Bill in the Supreme Court.
The Committee notes the following extract from the Minister’s section 85 statement:
Clause 58(1) establishes the jurisdiction of the Industrial Division of the Magistrates Court to
hear certain matters, including applications for the recovery of monies, disputes over the
taking of leave, and prosecutions for alleged breaches of provisions of the legislation. Clause
58(2) provides that this jurisdiction is exclusive.
The reason for limiting the jurisdiction of the Supreme Court in this instance is to ensure that
the Industrial Division of the Magistrates Court serves as the primary body for determining
matters under the portable long service benefits legislation.
The right of any party to appeal to the Supreme Court on a question of law from a final order
of the Industrial Division of the Magistrates Court is enshrined at clause 58(3)(b) of the Bill.
Having reviewed the declaratory provision in clause 79 and the section 85 statement of the Minister
introducing the Bill in the Second Reading Speech, the Committee is satisfied that the limitation
provision is appropriate and desirable in the circumstances.

Recommendation



Refer to Parliament for
consideration



Write to Minister for
clarification



No further action
required

CHARTER ISSUES




18

19

14

NONE
Other:




Compatibility with Human Rights
Operation of the Charter

Section 85 provides that the Supreme Court is created the superior court of Victoria with unlimited
jurisdiction and further provides that where a provision of an Act seeks to repeal, alter or vary the court’s
unlimited jurisdiction, the provision(s) will not be effective unless certain procedures are followed. Briefly,
these procedures require the relevant provisions that intend to limit the court’s jurisdiction to be specifically
identified by the Bill (the declaratory provision) and also requires the member of Parliament introducing
the Bill to make a statement of the reasons for seeking to limit the court’s jurisdiction. Section 18(2A) of
the Constitution Act 1975 further provides that a limitation amendment fails if it does not receive an
absolute majority of the members in both Houses.
Section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the
Parliament on any provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the
Constitution Act 1975 and to consider whether such provisions are in all the circumstances appropriate and
desirable.

Alert Digest No. 5 of 2018

Details
Equality – Protection from discrimination – Membership of Governing Board – Requirement that
appointees be representatives of industrial organisations
Summary: Clause 38 of the Bill requires two of the appointments to the Portable Long Service Benefits
Governing Board to be representatives of industrial organisations (for employers and employees
respectively). The Committee will write to the Minister seeking further information as to the
compatibility of these clauses with the right to equality.
Relevant provisions
38 Portable Long Service Benefits Governing Board
(1) The Authority has a governing body known as the Portable Long Service Benefits
Governing Board.
(2) The Governing Board consists of—
(a) not more than 9 persons appointed by the Minister, of whom—
(i)

at least one is appointed to represent an organisation representing employers
for a covered industry; and

(ii) at least one is appointed to represent an organisation representing employees
for a covered industry; and …
Charter analysis
Section 8(3) of the Charter provides that every person is entitled to the equal protection of the law
without discrimination, and the right to equal protection against discrimination. The Committee
observes that the above clause requires the appointment of one member of the Governing Board to
represent an employer industry organisation and one to represent a union from that industry. This
appears to involve discrimination on the grounds of industrial activity, which includes being a member
of an industrial organisation or being involved in forming an industrial association.
The Statement of Compatibility does not consider this issue.
Conclusion
The Committee will write to the Minister seeking further information as to the compatibility of
clause 38 with the Charter’s equality rights and whether any limit on that right is reasonable.

Recommendation



Refer to Parliament
for consideration



Write to Minister for
clarification



No further action
required
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Appendix 1
Ministerial responses to Committee
correspondence
The Committee received Ministerial responses on the Bills listed below.
The responses are reproduced in this appendix – please refer to Appendix 4 for additional
information.

Engineers Registration Bill 2018
Guardianship and Administration Bill 2018
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
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Appendix 2
Index of Bills in 2018
Alert Digest Nos.
Advancing the Treaty Process with Aboriginal Victorians Bill 2018
5
Audit Amendment Bill 2017
1, 2, 3
Bail Amendment (Stage Two) Bill 2017
1, 2
Charities Amendment (Charitable Purpose) Bill 2018
4
Children Legislation Amendment (Information Sharing) Bill 2017
1, 2
Education Legislation Amendment (Victorian Institute of Teaching, TAFE and Other Matters)
Bill 2018
5
Emergency Management Legislation Amendment Bill 2018
3
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
2, 3
Engineers Registration Bill 2018
4, 5
Guardianship and Administration Bill 2018
4, 5
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight and
Independence) Bill 2018
2, 3
Justice Legislation Amendment (Access to Justice) Bill 2018
5
Justice Legislation Amendment (Victims) Bill 2017
1
Labour Hire Licensing Bill 2017
1, 2
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
4, 5
Liquor and Gambling Legislation Amendment Bill 2018
5
Long Service Benefits Portability Bill 2018
5
Marine and Coastal Bill 2017
1, 2
Parks Victoria Bill 2018
3, 4
Planning and Environment Amendment (Distinctive Areas and Landscapes) Bill 2017
1
Primary Industries Legislation Amendment Bill 2017
1
Victorian Independent Remuneration Tribunal and Improving Parliamentary Standards Bill 2017
1
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Appendix 3
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Audit Amendment Bill 2017
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Marine and Coastal Bill 2017
(vi)

1, 2
2, 3
4, 5
4, 5
2, 3
1, 2

inappropriately delegates legislative power

Audit Amendment Bill 2017
Charities Amendment (Charitable Purpose) Bill 2018
Guardianship and Administration Bill 2018
Justice Legislation Amendment (Access to Justice) Bill 2018
Labour Hire Licensing Bill 2017
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Long Service Benefits Portability Bill 2018
Parks Victoria Bill 2018

1, 2
4
4, 5
5
1, 2
4
5
3, 4

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Advancing the Treaty Process with Aboriginal Victorians Bill 2018
Audit Amendment Bill 2017
Bail Amendment (Stage Two) Bill 2017
Charities Amendment (Charitable Purpose) Bill 2018
Children Legislation Amendment (Information Sharing) Bill 2017
Electricity Safety Amendment (Electrical Equipment Safety Scheme) Bill 2018
Engineers Registration Bill 2018
Guardianship and Administration Bill 2018
Integrity and Accountability Legislation Amendment (Public Interest Disclosures, Oversight
and Independence) Bill 2018
Legal Identity of Defendants (Organisational Child Abuse) Bill 2018
Long Service Benefits Portability Bill 2018

5
1, 2, 3
1, 2
4
1, 2
2, 3
4, 5
4, 5
2, 3
4
5
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Section 17(b)
(i) and (ii) repeals, alters or varies the jurisdiction of the Supreme Court
Long Service Benefits Portability Bill 2018
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Appendix 4
Current Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Primary Industries Legislation
Amendment Bill 2017

Agriculture

12.12.17
20.12.17

18 of 2017
1 of 2018

Audit Amendment Bill 2017

Special Minister for State

06.02.18
19.02.18

1 of 2018
2 of 2018

Attorney‐General

20.02.18
02.03.18

2 of 2018
3 of 2018

Bail Amendment (Stage Two) Bill
2017

Attorney‐General

06.02.18
19.02.18

1 of 2018
2 of 2018

Children Legislation Amendment
(Information Sharing) Bill 2017

Family and Children

06.02.18
14.02.18

1 of 2018
2 of 2018

Labour Hire Licensing Bill 2017

Industrial Relations

06.02.18
14.02.18

1 of 2018
2 of 2018

Marine and Coastal Bill 2017

Energy, Environment and Climate
Change

06.02.18
15.02.18

1 of 2018
2 of 2018

Electricity Safety Amendment
(Electrical Equipment Safety
Scheme) Bill 2018

Energy, Environment and Climate
Change

20.02.18
03.03.18

2 of 2018
3 of 2018

Integrity and Accountability
Legislation Amendment (Public
Interest Disclosures, Oversight and
Independence) Bill 2018

Special Minister of State

20.02.18
05.03.18

2 of 2018
3 of 2018

Parks Victoria Bill 2018

Energy, Environment and Climate
Change

06.03.18
23.03.18

3 of 2018
4 of 2018

Charities Amendment (Charitable
Purpose) Bill 201820

Fiona Patten MP

27.03.18

4 of 2018

Engineers Registration Bill 2018

Treasurer

27.03.18
27.04.18

4 of 2018
5 of 2018

20

On 28 March 2018, the President of the Legislative Council ruled that the Bill infringed the provisions of section 62 of
the Constitution Act 1975 and ordered that the Bill be withdrawn.
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Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Guardianship and Administration
Bill 2018

Attorney‐General

27.03.18
30.04.18

4 of 2018
5 of 2018

Legal Identity of Defendants
(Organisational Child Abuse) Bill
2018

Attorney‐General

27.03.18
30.04.18

4 of 2018
5 of 2018

Advancing the Treaty Process with
Aboriginal Victorians Bill 2018

Aboriginal Affairs

01.05.18

5 of 2018

Justice Legislation Amendment
(Access to Justice) Bill 2018

Attorney‐General

01.05.18

5 of 2018

Long Service Benefits Portability Bill
2018

Industrial Relations

01.05.18

5 of 2018

40

