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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Appropriation (2021‐2022) Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

20 May 2021
20 May 2021

Summary
The Bill provides appropriation authority for payments from the Consolidated Fund for the ordinary
annual services of the Government1 for the 2021‐2022 financial year in the sum of $82 410 270 000 as
set out in Schedule 1.2 [3] It provides authority for additional appropriation if necessary for increases
in salaries and related costs that may be the result of any legislation or determination during the year.
It makes provision for the application of amounts in 2021‐2022 for arrangements, expenses or
obligations that arise in the 2021‐2022 but do not require payment until a future year. It provides for
the automatic repeal of the Act.3 [8] Note the Statement of Compatibility:‐
The Appropriation (2021‐2022) Bill will provide appropriation authority for payments from the
Consolidated Fund for the ordinary annual services of Government for the 2021‐2022 financial
year. The amounts contained in Schedule 1 to the Appropriation (2021‐2022) Bill provide for
the ongoing operations of departments, including new output and asset investment funded
through annual appropriation.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

1

2

3

See Schedule 1. This means appropriation for the Departments of Courts; Education and Training; Environment, Land,
Water and Planning; Families, Fairness and Housing; Health; Jobs, Precincts and Regions; Justice and Community Safety;
Premier and Cabinet; Transport; Treasury and Finance;
See clause 3(1): ‘The Treasurer may issue out of the Consolidated Fund in respect of the financial year 2021/2022 the
sum of $82 410 270 000 as set out in Schedule 1.’
Scrutiny of Acts and Regulations Committee, Report on the Statute Law Repeals Bill 2014, Recommendation 2, p. viii.
<https://www.parliament.vic.gov.au/images/stories/committees/sarc/statute_law/Statute_Law_Repeals_Bill_2014.p
df>
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Appropriation (Parliament 2021‐2022) Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

20 May 2021
20 May 2021

Summary
The Bill provides appropriation authority for payments from the Consolidated Fund to the Parliament
for the 2021‐2022 financial year. [3] Note the Second Reading Speech:‐
The Bill provides appropriate authority for payments from the consolidated fund to the
Parliament in respect of the 2021‐2022 financial year including ongoing liabilities incurred by
the Parliament such as employee entitlements that may be realised in the future. Honourable
members will be aware that other funds are appropriated for parliamentary purposes by way
of special appropriations contained in other legislation. In addition, unapplied appropriations
under the Appropriation (Parliament 2020‐2021) Act 2020 have been estimated and included
in the Budget papers.
Prior to 30 June actual unapplied appropriation will be finalised and the 2021‐22 appropriations
adjusted by the approved carryover amounts pursuant to the provisions of section 32 of the
Financial Management Act 1994. In line with the wishes of the presiding officers,
appropriations in the Bill are made to the departments of the Parliament. The total
appropriation authority sought in this Bill is $264 120 000 (clause 3 of the Bill) for Parliament
in respect of the 2021‐2022 financial year.
The Treasurer may issue the stated amount out of the Consolidated Fund for the purposes set out in
Schedule 14 to the Bill. (Subclauses (2) and (3) provide authority for additional appropriation that may
be necessary for increases in salaries and related costs that may be the result of any legislation or
determination during the year.) [3] It provides for the application of amounts in 2021‐2022 for
arrangements, expenses or obligations that arise in 2021‐2022 but do not require payment until a
future year. [6] It provides for the automatic repeal of the Act.5 [7]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4

5

2

See Schedule 1 (Note the Departments: Legislative Council, Legislative Assembly, Parliamentary Investigatory
Committees, Parliamentary Services, Parliamentary Budget Office, Victorian Inspectorate, Auditor‐General,
Independent Broad‐based Anti‐corruption Commission, Victorian Ombudsman.)
Note the Explanatory memorandum:‐ ‘Clause 7 provides for the automatic repeal of this Bill on the fourth anniversary
of the day on which it receives the Royal Assent in accordance with the recommendation of the Scrutiny of Acts and
Regulations Committee in its Report on the Statute Repeals Bill 2014, February 2015.’
Scrutiny of Acts and Regulations Committee, Report on the Statute Law Repeals Bill 2014, Recommendation 2, p. viii.
<https://www.parliament.vic.gov.au/images/stories/committees/sarc/statute_law/Statute_Law_Repeals_Bill_2014.p
df>
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Child Wellbeing and Safety (Child Safe Standards Compliance
and Enforcement) Amendment Bill 2021
Member
Portfolio

Hon Luke Donnellan MP
Child Protection

Introduction Date
Second Reading Date

4 May 2021
5 May 2021

Summary
The purposes of the Bill are to:‐


Amend the requirements in the Child Wellbeing and Safety Act 2005 (CWS Act) relating to
compliance of relevant entities with the Child Safe Standards (the Standards)6;



Increase monitoring and enforcement powers relating to the Standards in the CWS Act;



Include requirements in the Education and Training Reform Act 2006 (ETR Act) for relevant entities
to comply with the Standards;



Provide for information collection, disclosure, use and reporting in relation to the new amended
provisions in those Acts. Note the Second Reading Speech:‐
In 2019 the Victorian Government completed the Review of the Victorian Child Safe Standards.
The purpose of the review was to ensure the regulatory scheme is as efficient and effective as
possible.
The review found strong support for and commitment to the Standards across Victoria’s diverse
sectors and organisations. It found that most organisations that engage in child‐related work
are acutely aware of the importance of providing a safe environment for children and young
people, and genuinely seek to do so. The current framework has provided a base for this to
occur.
However, it also found that the regulatory framework is not fit for purpose and requires
significant reform. The review makes 15 recommendations which were all accepted by
government, including to:
• improve regulatory oversight and clarity of regulator’s functions
• provide regulators with a contemporary, graduated set of regulatory powers to monitor and
enforce compliance with the Standards
• improve information sharing between regulators to allow regulators to coordinate
regulatory activity and share intelligence, to better identify risks to children and young
people and to inform educational activities
• provide the Commission for Children and Young People with critical state‐wide leadership
and capacity building functions.
A comprehensive regulatory framework is required to ensure that organisations are supported
to comply with the child safe standards by consciously and systematically creating conditions
that prevent child abuse, promote child safety, and properly respond to allegations of child
abuse. It is also required to address those organisations that fail to provide a safe environment
for children and young people…
The reforms will strengthen the effectiveness of the Victorian Child Safe Standards scheme,
making organisations safer for Victoria’s children and young people. This includes schools,

6

See section 17 of the CWS Act which provides the Minister may make Standards which must be published in the
Government Gazette.
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hospitals, child protection services, youth justice facilities, sports clubs, youth organisations,
certain private sector businesses and religious bodies.
Part 1 – Part 2 – CWS Act – Regulatory amendments
Clause 2 is the commencement provision. [2] It provides that Part 1 and section 5(4) come into
operation on the day after the day on which the Act receives the Royal Assent. Subclause (3) provides
that if a provision of the Bill does not come into operation before 1 January 2023 it comes into
operation on that day. The definition of ‘child’ is clarified to include ‘child or young person.’ [3] Note
the Explanatory memorandum:‐ ‘The amended definition of child does not change the scope of who is
considered a child but provides clarity that a child also includes a young person. As this is a clarifying
amendment it will commence on Royal Assent.’ In relation to the delayed commencement note the
Second Reading Speech:‐
The amendment to the definition of child is intended to commence on Royal Assent, the
remaining provisions in the Bill are intended to commence on 1 January 2023.
These reforms are significant, so a relatively long implementation period is proposed. Sector
regulators and the Commission will be required to undertake significant organisational and
systems changes to prepare for the new arrangements. They will be required to
comprehensively overhaul their compliance and enforcement frameworks and guidance
materials and communicate these changes to their regulated entities. In many cases they will
also be required to recruit and train authorised officers to support the shift to a regulatory
approach that is proactive, and risk based.
Part 2 amends Parts 1, 2 and 6 of the CWS Act. The amendments to Part 6 provide for increased
functions and powers for the Commission for Children and Young People (the Commission) and
establish and set out the role of sector regulators and the allocation of responsibilities for relevant
entities. It amends section 1 to provide for the oversight and enforcement as one of the main purposes
of that Act. It inserts various definitions including ‘sector regulator’7 and ‘integrated sector
regulator’.8 [4,5] Note the Explanatory memorandum:‐ ‘This amendment reflects the increased
7

8

4

See new section 25B Sector regulators:
(1) Subject to section 25C, in this Act, sector regulator means—
(a) in relation to a relevant entity referred to in an item in Schedule 1 (other than a relevant entity that has an
integrated sector regulator)—
(i) the prescribed sector regulator for that relevant entity; or
(ii) if no person or body is prescribed to be the sector regulator, or the person or body prescribed to be the
sector regulator for the relevant entity no longer exists, the Commission; or
(b) in relation to a relevant entity that has an integrated sector regulator and that integrated sector regulator no
longer exists, the Commission; or
(c) in relation to any other relevant entity, the prescribed sector regulator for that relevant entity.
(2) Regulations made for the purposes of this section may only prescribe the following to be sector regulators—
(a) a statutory authority;
(b) a Department or Department Head within the meaning of the Public Administration Act 2004;
(c) an Administrative Office or Administrative Office Head within the meaning of the Public Administration Act
2004;
(d) a public entity within the meaning of the Public Administration Act 2004;
(e) a special body within the meaning of the Public Administration Act 2004.
See new section 25F Integrated sector regulators:
(1) In this Act, integrated sector regulator means—
(a) in relation to the following relevant entities, the VRQA—
(i) a relevant entity referred to in item 1, 4, 5 or 6 of Schedule 1;
(ii) a relevant entity referred to in item 3 of Schedule 1 that is a provider of school boarding services at a
registered school boarding premises within the meaning of the Education and Training Reform Act 2006;
(iii) a relevant entity referred to in item 7 or 8 of Schedule 1 that is an RTO within the meaning of the Education
and Training Reform Act 2006; or
(b) in relation to any other relevant entity, the prescribed integrated sector regulator for that relevant entity.
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responsibilities of sector and integrated sector regulators in monitoring and enforcing the Child Safe
Standards.’ It also substitutes Schedule 1 lists entities subject to the Standards. [17]
It inserts a new definition into section 3(1). An ‘authorised officer’ is a person appointed under new
section 27. This allows a sector regulator, including the Commission to appoint an ‘authorised officer.’
A sector regulator must not appoint a person under that section unless it is satisfied that the person is
appropriately qualified or has successfully completed appropriate training. [5,22] It also inserts a
definition of an ‘authorised person’. An ‘authorised person’9 means a person authorised under new
section 26 or within the meaning of the Commission for Children and Young People Act 2012. A sector
regulator may authorise persons to assist it with the performance of its functions under new section
26. [5,21]
All entities must comply with the Standards.10 [9,10,13 (See Schedule 1 inserted by clause 17. There is
no longer a requirement to list them in different schedules.)] It substitutes new sections to emphasise
the additional responsibilities of the Commission in providing state‐wide leadership and capacity
building to regulators of the Standards. The Commission may provide general guidance notes. [14,15]
It inserts new sections 25B to 25H which provide for the functions and powers of sector regulators and
integrated sector regulators including regulation making powers.11 [16] New section 25E provides that
a sector regulator who is the Secretary to a Department or who holds a statutory office in a public
sector body may delegate by instrument any functions or powers relating the Standards under that
Act or regulations to a person or class of persons employed under Part 3 of the Public Administration
Act 2004 in that Department or body. [16] It provides for an integrated sector regulator to have the
functions and powers prescribed in the regulations. (See new section 25G). [16] Note the Explanatory
memorandum:‐
The intention of this provision is to enable the authority of integrated sector regulators under
their authorising Act to be supplemented with any of the functions and powers set out in Part 6
of the Principal Act. Allowing for this to occur by way of regulation provides greater flexibility
in the future should additional bodies take on the role of an integrated sector regulators or
should integrated sector regulators established in the Principal Act require additional
authorities to execute their obligations as a regulator of a relevant entity.

9

10

11

(2) Regulations made for the purpose of subsection (1)(b) must not prescribe the VRQA to be the integrated sector
regulator for a relevant entity.
See also Explanatory Memorandum:‐ ‘In practice an integrated sector regulator is a body that has regulatory
responsibility for a relevant entity in relation to the Child Safe Standards, and who uses powers and functions under
either the Principal Act or its authorising legislation to monitor and enforce compliance with the Child Safe Standards.
For example, the VRQA will be an integrated sector regulator for schools and other education and training entities and
it will use powers under the Education and Training Reform Act 2006 to monitor and enforce compliance of the
Standards by schools and other education and training entities allocated to it.’
Note the Explanatory memorandum:‐ ‘Amended section 26 provides for a sector regulator to authorise a person to
assist with the performance of functions under Division 3 of Part 6. Previously the definition of an authorised person
was limited to a person authorised by the Commission to assist the Commission with the performance of its functions.’
Note the Explanatory memorandum:‐ ‘In practice this will ensure that where a sector regulator or integrated sector
regulator that has authority under another Act to regulate a relevant entity, or otherwise provide guidance, any
obligation a relevant entity has under that other Act or subordinate instrument that is inconsistent with the Child Safe
Standard does not abrogate the obligation of that entity to comply with the Child Safe Standards. Equally, it is not
intended that this section will affect the operation of a provision of an Act or statutory rule that is incapable of operating
concurrently with the Standards.’
See new section 25B(2) – Regulations made for the purposes of this section.

5
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Part 3 – CWS Act – Monitoring and enforcement
It substitutes new section 26.12 It provides authority to sector regulators to authorise a person to assist
them in performing their duties. The authorisation may be general or limited but may not authorise
the issuing of a notice to comply under section 31 or the making of an application to the Magistrates’
Court under section 33 in relation to a failure to comply with a notice to produce or a notice to comply.
An authorisation must not be made unless the person being authorised is appropriately qualified or
has completed appropriate training. [21] Note the Explanatory memorandum:‐
This provision enables sector regulators to contract or engage people with specialist skills for
the purpose of assisting with monitoring and enforcement powers or functions, for example if
a specialist in child abuse or an external investigator is required. It is not intended that a person
authorised under this provision will be an authorised officer with the authority to exercise
powers of entry into the premises of relevant entities.
It substitutes new section 27. It provides for the appointment by instrument by the sector regulator of
authorised officers for the purposes of monitoring and enforcement of compliance with the Standards.
A sector regulator must not authorise a person under the section unless it is satisfied that the person
is appropriately qualified or has successfully completed appropriate training. Identity cards are
required and must be produced before exercising powers. An authorised officer may make application
to a magistrate for a warrant. (See new section 29E) [22,23,24] New sections 29, 29A to 29S provide
for enforcement and compliance powers. [24] New section 29L provides that an authorised officer may
interview a child where entry is by consent or where entry occurs without consent or a warrant. [24]
A sector regulator may issue a notice to produce documents or a notice to comply. [25,26] A court may
grant an injunction. [30] Amended section 35(1) provides that it is a reasonable excuse for a person to
refuse or fail to give information or do something under section 29C, 29G or 29I if it would tend to
incriminate the person. [31] Infringement notices may be issued for prescribed offences. (The penalty
is prescribed in the regulations.)13 [33] Complaints may be made to a sector regulator about the
exercise of a power of an authorised officer under this Part. A sector regulator may bring proceedings
for an offence against the Part or the regulations. (See new sections 29O and 29S.) A sector regulator
may accept an enforceable undertaking from a relevant entity and maintain a register of
undertakings. [33] A sector regulator may give official warnings pursuant to new section 36A. [33]
There may be internal review of a decision by a sector regulator. A relevant entity may also seek review
in VCAT. [36,37]
Part 4 – CWS Act – Confidentiality and information sharing – Part 5 – CWS Act – Reporting
Part 4 amends Division 4 of Part 6 of the CWS Act to provide for the confidentiality of information
gathered by sector regulators in monitoring and enforcing compliance with the Standards, the
information sharing powers of the Commission, sector regulators and integrated sector
regulators. [39,40] It allows for the disclosure of information in good faith and for the purpose of
functions or permitted powers. [42,43,44,45] A relevant person may disclose protected information to
an expanded list including Victoria Police, the police force of another State or Territory, the Australian
Federal Police, the Victorian Institute of Teaching, the Victorian Disability Worker Commission etc to
prevent a serious threat of harm to the health, safety or wellbeing of a child. [47] Note the Explanatory
memorandum: ‐ ‘These new inclusions will enable the disclosure of information to Victorian, interstate
and Commonwealth government agencies that contribute to child safety, including those that assess
the suitability of workers for relevant entities and those that regulate entities that work nationally or
across borders.’ Part 5 amends Division 6 of Part 6 of the CWS Act to provide for increased reporting
12

13

6

Note previous section 26 provided for the Commission to request information and documents. (Information sharing
provisions are now contained in Division 4 of Part 6 of the Principal Act.)
Note the Explanatory memorandum:‐ ‘Subsections (2) and (4) provide that an infringement notice issued under section
36B(1) is for an infringement offence within the meanings of the Infringements Act 2006 and must be in the form
required by that Act, which sets out a framework for issuing and serving infringement notices.’
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responsibilities of the Commission, sector regulators and integrated sector regulators. This includes
details of the number of enforceable undertakings, warnings and updates to the register of non‐
compliance. [49] The Commission, a sector regulator or an integrated sector regulator must table a
report in both Houses of Parliament. [53]
Part 6 – ETR Act – Regulatory amendments – Part 7 – ETR Act – Monitoring and enforcement – Part 8
– Miscellaneous – Part 9 – Transitional
Part 6 amends the ETR Act to provide for the functions of the Victorian Registration and Qualifications
Authority (the Authority) in relation to monitoring and regulating compliance with the Standards.
The Authority is to be an integrated sector regulator under the CWS Act. It sets out the additional
functions to educate and investigate, monitor and enforce compliance with the Standards. [56]
A school must not be registered unless it complies with Standards. [57,58] Note the Second Reading
Speech:‐
Therefore, the Bill proposes to amend the Education and Training Reform Act 2006 to integrate
the Standards into that Act for the education and training regulator – the Victorian Registration
and Qualifications Authority – the Authority, and to provide the Authority with additional
powers to ensure it has a comparable set of monitoring and enforcement tools as the
Commission and sector regulators. The Bill also provides for the Authority to have a similar set
of monitoring and enforcement powers for the purpose of regulating registration and approval
requirements under the Education and Training Reform Act.
The Authority may make guidelines. [59] It substitutes section 4.5.3(1)(a) to enable the Authority to
suspend or cancel the approval of a registered school or body if it fails to comply with the
Standards. [65] The Authority may suspend or cancel an approval to operate a student exchange
program if it is satisfied the relevant entity has failed to comply with the Standards. [69] Part 7 amends
section 5.8.3 of the ETR Act which provides for powers of entry of authorised officers. The Authority
may give official warnings and accept enforceable undertakings. (See new Division 8, section 5.8.24
and Division 9.) Division 12 provides for review in VCAT by a person whose interests are affected by
specified decisions. [76] Part 8 amends Division 2 of Part 8 of the CWS Act to provide for additional
regulation making powers in relation to the Standards. [77] Part 9 contains transitional provisions.

Comments under the PCA
Rights and freedoms – Entry into premises without warrant – (s. 17(a)(i), PCA)
New section 29A sets out the powers of authorised officers to enter premises. [24] Authorised officers
may enter premises with the consent of the occupier and pursuant to a warrant. They may also enter
premises without a warrant and without consent if the authorised officer reasonably believes that the
relevant entity is not complying with or has not complied with the Standards or Part 6 of the CWS Act.
(See new section 29(2)(c).) New section 29I sets out the particular powers that may be exercised after
entry without consent or a warrant. Note the Statement of Compatibility:‐
These powers differ, depending on the basis on which a person’s entry is authorised, but
broadly include powers to search the premises or place, inspect or examine documents, make
enquiries of persons at the premises or place, observe activities being conducted there, take
photographs or make recordings or sketches, copy or take an extract from documents, use and
operate materials at the premises or place, secure electronic equipment, request information
from persons at the premises, and seize documents or things in certain circumstances… Where
the entry does not rely on consent, authorised officers have stronger powers, and may require
a person to produce documents, disclose certain information, or operate equipment… The
powers enable significant interference with privacy, including information privacy and privacy
of the home, as authorised officers may inspect both workplaces and, in limited circumstances,
residences and accommodation. However, a number of safeguards apply to the exercise of such
7
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powers to ensure they are not exercised arbitrarily or unlawfully. In particular, authorised
officers:
• must only enter a part of a premises in which the relevant entity provides accommodation
or residential services either under a warrant or with consent (subsection 29A(3)).
• must only exercise powers of entry during normal business hours or during the entity's usual
hours of operation (unless otherwise provided for under a warrant, or by consent)
(subsection 29A(8)).
• must leave a premise or place if consent is withdrawn (unless the entry is by warrant or does
not require consent) (subsection 29A(9)).
• may only exercise powers (other than under a warrant) if they reasonably believe it is
necessary to do so to investigate whether a relevant entity is not complying or has not
complied with the Standards or Part 6 of the CWS Act, or whether a person or body is
required to comply with the Standards.
• must not secure electronic equipment for more than 24 hours (other than with consent or a
warrant, or with an extension granted by a magistrate) (subsection 29G(6)).
• when consent is required to exercise a power, must explain certain matters including the
person's right to refuse to consent, and seek a signed acknowledgment of consent
(subsections 29A(4), 29B(1), 29D(1), and 29J(1)).
• when exercising powers of entry under a warrant, must generally announce that they are
authorised by warrant, give a person at the place or premises the opportunity to allow entry,
and provide a copy of the warrant to the occupier (if present) (section 29F).
Further, new section 29R also sets out a complaints process enabling a person to complain
about the exercise of a power by an authorised officer to either the Commission or a sector
regulator… Unless a person consents to entry of a residential premises or accommodation, or
unless a warrant is issued, authorised officers are restricted to entry of commercial or public
premises and places, at which there is generally a lesser expectation of privacy… In addition to
the amendments to the CWS Act described above, clause 73(2) also amends section 5.8.3 of
the ETR Act to provide authorised officers exercising certain powers of entry under that Act to
do a similar range of things… Notably, such powers may only be exercised during ordinary
working hours, and authorised officers must not exercise any of the relevant powers in relation
to premises used or used mainly as residential premises, except with the consent of the
occupier.
Rights and freedoms – Entry into premises without warrant – May interview a child (s. 17(a)(i), PCA)
New section 29L provides that an authorised officer may interview a child where entry is by consent
or where entry occurs without consent or a warrant. Subsection (2) provides that before interviewing
a child, the authorised officer must consider, and take all reasonable steps to mitigate, any negative
effect that the interview may have on the child.14 [24] Note the Statement of Compatibility:‐
Pursuant to new section 29L, authorised officers are permitted to interview a child when
exercising powers of entry under the Bill. Before interviewing a child, the authorised officer

14

8

See new section 29L Authorised officer may interview child:
(1) While exercising a power under section 29C(2), 29G(2) or 29I(2), an authorised officer may interview a child present
at the premises or place.
(2) Before interviewing a child, the authorised officer must consider, and take all reasonable steps to mitigate, any
negative effect that the interview may have on the child.
(3) Without limiting subsection (2), the authorised officer must consider whether the child's primary family carer
(within the meaning of the Commission for Children and Young People Act 2012) should be present during the
interview.
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must consider, and take all reasonable steps to mitigate, any negative effect that the interview
may have on the child. The authorised officer must also consider whether the child's primary
family carer should be present during the interview. However, in some circumstances, the
exercise of this power may not be in the best interests of a particular child, and so may limit the
rights of the child under section 17(2) of the Charter.
I consider that any limit on the rights of a child is likely to be minimal. However, to the extent
that the right is limited, I consider any such limit to be reasonable for the important purpose of
enabling regulation of entities to ensure that the Standards and Part 6 of the CWS Act are
complied with. While individual children may find the process of being interviewed stressful,
the overall intention of the scheme (including the power to interview children) is to protect
children from harm associated with non‐compliance. Further, the power is appropriately
tailored to limit any negative effects on children, having regard to the requirements that the
authorised officer consider the matters set out in section 29L. I note that while a primary carer
is not always required to be present for an interview, this is consistent with child empowerment,
which may be undermined if there is a general requirement for a parent or independent person
to be present regardless of the child’s circumstances, ability, and support needs.
The Committee of the view the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Education and Training Reform Amendment (Protection of
School Communities) Bill 2021
Member
Portfolio

Hon James Merlino MP
Education

Introduction Date
Second Reading Date

4 May 2021
5 May 2021

Summary
The Bill amends the Education and Training Reform Act 2006 (ETR Act). It:‐


Provides for orders prohibiting or regulating certain conduct on school premises or school‐
related places in order to protect members of school communities from harmful, threatening or
abusive behaviour;



Provides for civil penalties for enforcement of those orders and makes miscellaneous
amendments.

Amendments to the ETR Act
The Bill comes into operation on the day that is the first anniversary of the date upon which it receives
Royal Assent unless it is proclaimed earlier. [2] It inserts new Part 2.1A which provides for the
protection of school communities. It creates a two‐tier system for orders that respond to risks of
occupational violence and aggression. Note the Second Reading Speech:‐
This Bill expands the protections afforded to school staff by capturing a wider spectrum of
harmful conduct and behaviours from parents, carers and other adult members of the school
community often experienced in the course of their work.
For instance, the Personal Safety Intervention Order under the Personal Safety Intervention
Order Act 2010 has a high threshold for conduct, which includes stalking, assault, sexual
assault, harassment, property damage or interference or the making of a serious threat, before
an order may be issued to protect a school staff member. The amendments I present to you
today protect staff against lower level, but nonetheless harmful, behaviours such as verbal and
online abuse that do not necessarily need to be engaged in or on school grounds and can, over
time, cause significant psychological harm to school staff.
Furthermore, the proposed scheme does more than just prohibit an adult person from entering
or remaining on school grounds, as it the case with the existing trespass warning notice scheme
under the Summary Offences Act 1966. Rather, the Bill includes provisions that provide
flexibility for schools to address problematic behaviours in other ways, including, for example,
by requiring a parent to communicate with the school via email rather than in‐person or over
the phone if they are verbally aggressive.
Immediate school community safety orders – Authorised persons
An authorised person15 may make an immediate school community safety order based on a reasonable
belief that the person poses an unacceptable and imminent risk of causing significant disruption.
Section 2.1A.2 sets out who are authorised persons for the purposes of part 2.1A. Authorised persons
include the principal of a registered school, the Secretary of a Government school and the proprietor
of a non‐Government school.
It also provides that the if the proprietor of the non‐Government school is not an individual, it is a
person authorised by the Secretary for that school. It also includes any other person or member of a
15

10

See new section 2.1.A.2.
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class of person authorised by the Secretary. Subsection 2.1A.2(2) sets out the criteria which apply
where the Secretary has the power to authorise a person or any member of a class of person under
subsection (1). The Secretary can only exercise the power of delegation in accordance with the
guidelines16 made under section 2.1A.37 and only if:‐


The Secretary considers that the person or members of the class of person has the necessary
skills, qualifications and experience; and



The person or member of the class of person is associated with, or involved in, the
administration or management of one or more schools.

Note the Second Reading Speech:‐
‘Authorised persons’ who are empowered to issue orders under the scheme include school
principals, the Secretary to the Department of Education and Training for Government schools,
the registered proprietor of non‐Government schools, and any person or class of person the
Secretary authorises.
For Government schools and some non‐Government schools, this will allow some decisions to
be made by appropriate departmental or other staff members (such as Regional Directors) not
involved in the day‐to‐day operations of the school, thereby enabling the principal and teaching
staff to maintain a good working relationship with the person who engaged in the
inappropriate conduct.
The order may prohibit a person from entering or remaining on any specified school‐related place of
the relevant school and comes into effect immediately and operative for a maximum of 14 days.17 (See
new section 2.1A.4‐2.1A7) Notice is given by personally handing it to the person or sending it to the
postal or email address of the person. An order may be given orally.18 [6] The order may specify
reasonable and appropriate actions which apply to the person. (See new section 2.1A.8(2)).19 [6]
Application may be made to the Magistrates’ Court of contravention of an immediate school safety
community order. This may result in the payment of a civil penalty of up to 60 penalty units. (See new
section 2.1A.14 and Division 6) [6]
Ongoing school community safety orders – Internal review – VCAT – External review
An authorised person may make an ongoing school community safety order. Notice must be given to
the person whom is the proposed subject of the order. The person has at least 7 days to make written
submissions. The person to whom an ongoing school community safety order is to apply may with the
written permission of the authorised person, nominate another person to make a submission on their
behalf. (See new section 2.1A.21) [6] New Division 4 makes provision for internal review of an ongoing
school community safety order. Internal review must be conducted in accordance with guidelines and
published procedures. It must allow the person to whom the order applies to be represented,
16

17

18

19

Note the Explanatory memorandum:‐ ‘It is intended that the Secretary could authorise a person that does not have a
direct relationship with a particular school.’
Note the Explanatory memorandum:‐ ‘This means that an immediate school community safety order may have a
duration longer than 14 days if there is a proposal to make an ongoing school community safety order in respect of the
same person… Section 2.1A.12(1) provides that as soon as practicable after an immediate school community safety
order is made, the authorised person must review the order and either make an ongoing school community safety order
in accordance with Division 3 or revoke the immediate school community safety order.’
Note the Explanatory memorandum:‐ ‘The proposal recognises that there may be circumstances which necessitate swift
action to prevent imminent harm from occurring and where there is no time to undertake the normal process for issuing
an ongoing school community safety order. Such circumstances may include, for example, where a teacher is being or
about to be assaulted… An immediate school community safety order, will only be in effect for the minimum time
necessary to allow the normal ongoing school community safety order process to be undertaken.’
See the note in the Bill. The following are examples of actions that may be specified in the order— (a) participating in a
specified course; (b) participating in a nominated alternative dispute resolution process; (c) apologising or retracting a
statement; (d) participating in an assessment by an independent expert.
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accompanied or assisted by another person and provide written reasons for the outcome of the
decision. (See Division 4, section 2.1A.29) [6] An ongoing school community safety order is reviewable
in VCAT. (See Division 4, section 2.1A.33) Statutory review of the new Part 2.1A is required before the
second anniversary of its commencement. (See new Division 7, section 2.1A.44) [6]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Emergency Powers Safeguards Legislation Amendment Bill 2021
Member
Tim Quilty MP
Private Member’s Bill

Introduction Date
Second Reading Date

17 March 2021
5 May 2021

Summary
The Bill amends the Public Health and Wellbeing Act 2008 (PHW Act) and the Emergency Management
Act 1986 (EM Act) to limit the use of emergency powers. The Bill:‐


Amends the PHW Act to limit the making of state of emergency declarations and the exercise of
powers under such declarations;



Amends the EM Act to limit the making of state of disaster declarations and the exercise of
powers under such declarations.

Part 2 – Amendments to PHW Act – Part 3 – Amendment
It inserts new subsection (1A) after section 198(1) of the PHW Act to limit the operation of a declaration
a state of emergency. [3] A Minister must not declare a state of emergency unless:‐
(a) Extraordinary action is necessary to eliminate or reduce a serious risk to public health; and
(b) It is necessary for extraordinary action20 to be taken before it is possible for legislation to be
enacted to authorise the extraordinary action; and
(c) The declaration of a state of emergency is on a temporary basis until it is possible for
legislation to be enacted to respond to the circumstances to which the declaration relates.
The Minister may declare whether the state of emergency commences after a resolution passed by
both Houses of Parliament or if it is not possible for such a resolution before extraordinary action is
necessary, immediately upon its making. (See new section 198(4)). [3] A declaration can only be made
once in respect of a particular set of circumstances. (see new subsection (7A)). A copy of a declaration
published in the Government Gazette must laid in and is disallowable by each House of Parliament.
(See new subsections (10) and (11).)
It inserts new subsection (2A) into section 199(2).21 It provides the Chief Health Officer must not grant
an authorisation unless it is necessary for the public health risk powers and the emergency powers
specified in the authorisation to be exercised before it is possible for a resolution to be passed by both
Houses of Parliament. [4] It amends section 20022 to provide that directions are disallowable by the
Parliament. The authorising officer must indicate how it is intended the directions will come into
force. [5] It inserts new section 200F which makes it an offence to make an invalid declaration or
direction. The Minister must not knowingly or recklessly make a declaration of a state of emergency.23
A person must not knowingly or recklessly give directions which are invalid or unlawful. The penalty
is 600 penalty units or imprisonment for 5 years.24 [6] It requires that a state of disaster and state of

20

21

22
23
24

See subsection (2) ‘Extraordinary action’ means actions taken (including the giving of directions under the emergency
powers.
Section 199 sets out when the Chief Health Officer may exercise certain powers and only applies when a state of
emergency exists under section 198.
Section 200 sets out the emergency powers.
Section 198 makes provision for a declaration of a state of emergency.
Note the Explanatory memorandum:‐ ‘The offence is limited to actions where the offender knew or was reckless as to
whether their actions were unlawful. This will exclude people who did their due diligence in making sure the actions
they took with the emergency powers were lawful.’

13

Scrutiny of Acts and Regulations Committee

emergency declared regarding the same emergency end at the same time.25 The Government must
seek approval to extend a state of disaster. An extension can only be granted requiring emergency
powers until a resolution has been passed by both Houses of Parliament approving the extension. [7]
The Minister must not exercise a power under section 24 of the Emergency Management Act 1986
unless it is necessary for extraordinary action and a declaration that it is on a temporary basis until
legislation is enacted. Such a declaration or direction is disallowable by either House of Parliament. [8]
It is an offence under the Emergency Management Act 1986 to knowingly or recklessly make an invalid
declaration or direction that is invalid. The penalty is 600 penalty units or imprisonment for
5 years.26 [9]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

25

26
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Note the Explanatory memorandum:‐ ‘The purpose of this is to prevent the government declaring one after another to
extend emergency powers without seeking parliamentary approval. This clause does not prevent the government from
declaring both states concurrently.’
Note the Explanatory memorandum:‐ ‘Proposed section 24Aa creates an offence for a person to issue an unlawful
direction. This creates a legal consequence for situations where directions are made that are not necessary to address
a serious risk to public health or if directions are enforced without Parliamentary approval when approval was available.
The offence is limited to actions where the offender knew or was reckless as to whether the actions were lawful. This
will exclude people who did their due diligence in making sure the actions they took with emergency powers were
lawful.’
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Gambling Regulation Amendment (Wagering and Betting Tax)
Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

4 May 2021
5 May 2021

Summary
The Bill amends the Gambling Regulation Act 2003. The Bill:‐


Increases the rate of wagering and betting tax27 from 8% to 10% from 1 July 2021;



Amends section 4.6A15(1) which sets out the formula for calculating the wagering and betting
tax payable on the net wagering revenue of a group to increase the applicable rate of tax from
8% to 10%. Note the Second Reading Speech:‐
The Bill amends the Gambling Regulation Act 2003 to increase the rate of wagering and
betting tax from 8 per cent to 10 per cent from 1 July 2021. This revenue will support an
increase in the share of tax revenue that is returned to the Victorian Racing Industry from 1.5
per cent to 3.5 per cent of net wagering revenue. The balance of the revenue will continue to
be distributed to the Hospitals and Charities Fund… This Bill will lift the wagering and betting
tax rate from 8 per cent to 10 per cent from 1 July 2021. This will match the 10 per cent tax
rate in New South Wales and will continue to be lower than the corresponding tax rates in
other states that have implemented a 15 per cent rate. Smaller wagering operators will
continue to be protected by the $1 million tax‐free threshold. This includes smaller wagering
operators, including Victorian licensed bookmakers who predominantly operate on course.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

27

See section 4.6.A(3) which provides for the imposition and rate of tax – net wagering revenue of a wagering and betting
entity.
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State Taxation and Mental Health Acts Amendment Bill 2021
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

20 May 2021
20 May 2021

Summary
The Bill amends the Duties Act 2000, the First Home Owner Grant Act 2000, the Land Tax Act 2005, the
Mental Health Act 2014 and the Payroll Tax 2007. The Bill:‐


Amends the Duties Act 2000 and widens the off‐the‐plan concession;



Increases the rate of duty on the transfer of high‐value properties;



Provides temporary exemptions and concessions for the transfer of new homes in the City of
Melbourne;



Amends the First Home Owner Grant Act 2000 to change the title of that Act to the First Home
Owner Grant and Home Buyer Schemes Act 2000;



Empowers the Commissioner of State Revenue to administer home buyer schemes between the
State and home buyers;



Amends the Land Tax Act 2005 to exclude unit trusts from the definition of discretionary trust;



Provides that a partner in a partnership is taken to have a beneficial interest in partnership
property;



Provides for land tax not to apply in certain circumstances involving a shared equity arrangement
between the owner and the State;



Increases the land tax threshold from $250,000 to $300,000 for owners and absentee owners;



Ensure that land tax is correctly calculated in the case of pre‐2006 land owned by the trustee of
a discretionary trust that is used and occupied by a nominated beneficiary as a principal place
of residence;



Extends the exemption for vacant residential land tax for new developments to apply for up to
2 land tax years;



Increases land tax rates for taxpayers with larger property holdings of $1 800 000 or more;



Amends the Mental Health Act 2014 to provide for the proceeds of the mental health and
wellbeing surcharge to be used for the provision of mental health outputs;



Amends the Payroll Tax Act 2007 to ensure the correct calculation of payroll tax for a group that
has been given approval to lodge a joint return covering the nominated members of the group
where one or more (but not all) group members are bushfire relief regional employers;



Raises the payroll tax annual threshold amount from $650 000 to $700 000 from 1 July 2021;



Reduces the payroll tax rate for regional employers to 1.2125% from 1 July 2021;



Introduces a mental health and wellbeing surcharge on payroll tax.
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Part 2 – Amendment of Duties Act 2000 – Part 3 – Amendment of First Home Owner Grant Act 2000
Part 2 makes several amendments to the Duties Act 2000. It provides for land transfer duty not to
apply in particular circumstances involving a shared equity arrangement28 between a person and the
State. [3,4,8] It temporarily increases the threshold for the off‐the‐plan concession for land transfer
duty to $1 000 000 for all home buyers for contracts entered into between 1 July 2021 and 30 June
2023. [5] Note the Second Reading Speech: ‐ ‘The off‐the‐plan concession will continue to apply in
addition to existing land transfer duty concessions, such as the first home buyer duty concession and
the pensioner concession. The eligibility requirement that the property must become the principal place
of residence for at least one of the purchasers, will remain for this concession.’ It introduces a land
transfer duty rate of 6.5% on dutiable transactions with a dutiable value above $2 000 000. [6] It
provides a temporary land transfer duty exemption and concession for the transfer of new homes in
the City of Melbourne between 21 May 2021 and 30 June 2022.29 [9]
It changes the name of the First Home Owner Grant Act 2000 to the First Home Owner Grant and Home
Buyer Schemes Act 2000. It inserts new Part 2A into that Act and provides legislative authority for the
Commissioner of State Revenue to administer home buyer schemes between the State and home
buyers.30 [11,12,13] Personal information is protected in accordance with section 50 of the First Home
Owner Grant Act 2000 as it applies to information under or in relation to the administration of new
Part 2A. [17] It makes consequential amendments to titles of various other Acts. [18‐24]
Part 4 – Amendment of Land Tax Act 2005
It amends the definition of discretionary trust to exclude a unit trust scheme to resolve an existing
ambiguity in the legislation.31 [25] It inserts new section 3F in relation to partnerships. New section 3F
ensures that the Land Tax Act 2005 applies as intended to land owning structures involving
partnerships by providing for partners to a partnership to be taken to have a beneficial interest in all
partnership property. [26] Note the Explanatory memorandum:‐ ‘Among other things, the provisions
confirm that a nominee holding partnership land is able to nominate each partner as a nominated
beneficiary under the trust surcharge regime with the partnership considered to be a fixed trust.’ Note
the Second Reading Speech:‐
The amendment addresses the impacts of the decision in Commissioner of State Revenue (Vic)
v Danvest Pty Ltd [2017] VSCA 382, and the more recent High Court case of Commissioner of
State Revenue (WA) v Rojoda Pty Ltd [2019] HCA 103, which determined that a partnership is
28

29

30

31

Note the Explanatory memorandum:‐‘A shared equity arrangement means an arrangement involving the State where
the State contributes to the purchase of a home within the meaning of the First Home Owner and Home Buyer Schemes
Act 2000, or land on which a home will be affixed, and takes an equitable interest in the home or land. A shared equity
arrangement includes an arrangement under a home buyer scheme within the meaning of the First Home Owner Grant
and Home Buyer Schemes Act 2000… The exemption can apply more than once recognising that a participant may buy
back the State’s interest progressively over time.’
Note the Second Reading Speech:‐‘A temporary land transfer duty concession will be available on the purchase of new
residential properties within the City of Melbourne local government area with a dutiable value up to $1 million. A 50
per cent concession will be provided for purchasers of eligible new residential properties, increased to a full exemption
for purchasers of eligible properties that have been unsold for 12 months or more since completion. The 50 per cent
concession will be in place for contracts entered into from 1 July 2021 to 30 June 2022... The 100 per cent exemption
will be in place from contracts entered into from 21 May to 30 June 2022 – ensuring eligible purchasers can benefit
from this full exemption tomorrow.’
Note the Explanatory memorandum:‐ ‘Under new Part 2A, the Commissioner is not provided with investigative powers
or the related inspection, entry, search or seizure powers.’ See also clauses 14,15,16.
Note the Second Reading Speech:‐ ‘The Bill amends the definition of ‘discretionary trust’ for land tax purposes to
exclude unit trust schemes from being discretionary trusts. Currently, an ambiguity in the legislation exists for hybrid
trust, which can technically meet both the definitions of a discretionary trust and unit trust scheme for land tax
purposes. As the definitions overlap, a trustee of a hybrid trust could potentially choose to be categorised in such a way
that provides the greatest tax benefit. This affords them an advantage not available to other types of trust and creates
the potential for revenue leakage. The amendment restores the intended operation of the definitions of ‘discretionary
trust’ and ‘unit trust scheme’ as mutually exclusive categories.’
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not akin to a fixed trust as the partners hold no proprietary interest in any specific asset of the
partnership. To remove doubt about the intended application of the legislation, the
amendment expressly provides for land tax to be assessed for partnership land in the same way
as it is assessed for fixed trusts, such that the partnership will not be subject to the trust
surcharge if the partners are nominated as beneficial owners of the land.
It clarifies the operation of current provisions and amends the land tax trust provisions to provide for
nominated beneficiaries to receive a full deduction for the land tax assessed for the trustee of a
discretionary trust that holds pre‐2006 land.32 [28] It extends the exemption for vacant residential land
tax for new developments to apply for up two land tax years. [29] It amends various clauses in
Schedule 1 of the Land Tax Act 2005 to increase land tax rates from 1 January 2022. [30‐37] Note the
Second Reading Speech:‐
From 1 January 2022, the land tax rate for taxpayers with large landholdings will increase by
0.25 percentage points for taxable landholdings exceeding $1.8 million, and 0.3 percentage
points for taxable landholdings exceeding $3 million… the Bill will increase the land tax‐free
threshold from $250,000 to $300,000 for non‐trust taxpayers. This means land tax will only be
payable if the total taxable value of Victorian land is equal to or exceeds $300 000 under the
general rates.
Part 5 – Amendment of the Mental Health Act 2014 – Part 6 – Amendment of Payroll Tax Act 2007
It inserts new section 365A into the Mental Health Act 2014 to provide that the Consolidated Fund is
appropriated to the extent necessary to enable amounts collected by the mental health and wellbeing
surcharges to be spent on the provision of outputs that are consistent with the objectives of that Act
and the mental health principles set out in section 11 of that Act. [38]
Division 1 of Part 6 amends the Payroll Tax Act 2007 in relation to bushfire regional employers to
ensure the correct calculation of payroll tax for a group that has been given approval to lodge a joint
return covering the nominated members of the group where one or more (but not all) group members
are bushfire relief regional employers.33 [39‐43] (See comments below.) Division 2 of Part 6 amends
the Payroll Tax Act 2007 to raise the payroll tax annual threshold amount to $700 000 from 1 July
2021. [44,45,46] Division 3 of Part 6 amends the Payroll Tax Act 2007 to reduce the payroll tax for
regional employers from 1.62% to 1.2125% from 1 July 2021. [47‐52] Note the Explanatory
memorandum:‐ ‘The applicable payroll tax rate for employers who are not regional employers remains
at 4.85%.’ Division 4 of Part 6 amends the Payroll Tax Act 2007 to introduce a mental health and
wellbeing surcharge from 1 January 2022. [53‐69] Note the Second Reading Speech:‐
The Bill acquits the Royal Commission’s recommendation to design and implement a new
approach to mental health investment. Specifically, it introduces a new revenue mechanism –
the Mental Health and Wellbeing Levy – that will provide for additional operational funding for
mental health services. The Levy will commence on 1 January 2022 and be implemented as a
payroll tax surcharge on wages paid in Victoria by businesses with national payrolls over $10
million a year. A rate of 0.5 per cent will apply for businesses with national payrolls above $10
million, and businesses with national payrolls above $100 million with pay an additional 0.5
per cent. The surcharge rates will be paid on the Victorian share of wages above the relevant

32

33
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Note the Second Reading Speech:‐ ‘Currently, …This means nominated beneficiaries may receive a deduction for land
tax assessed at the trustee level that does not fully extinguish the liability attributed to the beneficiary for the PPR land.
The amendment ensures the nominated beneficiary is not liable for additional land tax for the pre‐2006 PPR land and
restores the intended operation of the provisions.’
Note the Explanatory memorandum:‐ ‘The retrospectivity of the amendment will not disadvantage taxpayers as the
changes do not have a revenue impact and will operate to reduce the tax liability of affected groups to the intended
level.’
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threshold. Consistent with the State’s payroll tax regime, exemptions will apply for private
schools, hospitals, charities, local councils, and wages paid for parental and volunteer leave.

Comments under the PCA
Rights and freedoms – Retrospective effect – (section 17(a)(i), PCA)
Clause 2 is the commencement provision. [2] Subclause (2) provides that Division 1 of Part 6 is taken
to have come into operation on 1 July 2019. Division 1 of Part 6 amends the Payroll Tax Act 2007 in
relation to bushfire relief regional employers to ensure the correct calculation of payroll tax for a group
that has been given approval to lodge a joint return covering the nominated members of the group
where one or more (but not all) group members are bushfire relief regional employers. [39‐41] Note
the Second Reading Speech:‐
The Bill amends the formulas for calculating payroll tax for groups given approval to lodge a
joint return covering nominated members of a group (schedule groups) to properly account for
the tax relief granted to employers in bushfire‐affected regions in 2020 (bushfire relief regional
employers). Bushfire relief regional employers were eligible for a reduced payroll tax rate of
1.2125 per cent effective from 1 July 2019. The existing formulas do not account for the lower
rate granted to bushfire relief regional employers, resulting in a higher liability than intended
for affected groups. The amendment correctly attributes the tax relief rate to schedule groups
that contained bushfire regional employers in the relevant financial years. This amendment
operates retrospectively to the introduction of the bushfire tax relief rate on 1 July 2019 to
provide legal certainty about the liabilities of affected groups and to confirm how the SRO has
been applying the law. This retrospective application will not disadvantage taxpayers, as the
amendment is purely beneficial and operates to reduce the tax liability of affected groups to
the intended level.
The Committee notes the retrospective operation of the provisions. The Committee is of the view
the provisions are justified.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Ministerial Correspondence
The Committee received a response on the Bill listed below.
Responses are reproduced here – please refer to Appendix 3 for additional information.

Non‐Emergency Patient Transport Amendment Bill 2021
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BAC-CO-14554

Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Parliament House, Spring Street
EAST MELBOURNE VIC 3002
Email: helen.mason@parliament.vic.gov.au

Dear Mr Gepp
Non-Emergency Patient Transport Amendment Bill 2021
Thank you for your letter dated 6 May 2021 seeking further information on an issue raised by
the Scrutiny of Acts and Regulations Committee (Committee) about the Non-Emergency
Patient Transport Amendment Bill 2021 (Bill).
Summary of issue and response
The Committee asks whether new s 60(1)(d) of the Bill permits the Secretary to take account
of spent convictions when assessing whether a person is fit and proper for the purposes of
making decisions about licensing for non-emergency patient transport and first aid under the
Non-Emergency Patient Transport Act 2003 (NEPT Act). Section 60(1)(d) provides that,
when determining whether or not a person is fit and proper, the Secretary may take into
account, amongst other things, whether the person is a person in relation to whom not more
than ten years have expired since they were found guilty of (i) an indictable offence, or (ii) an
offence involving dishonesty, fraud or trafficking in drugs of dependence, where the
maximum penalty is more than three months' imprisonment.
This question arises due to the Spent Convictions Act 2021, which has a forced
commencement of 1 December 2021 (except for Division 2 of Part 2, in relation to
convictions spent on application, which has a forced commencement of 1 July 2022).
My answer to the Committee's question is 'no'. My detailed reasons are below.
Detailed reasons
Under s 20(1) of the Spent Convictions Act 2021, a person is not required to disclose spent
conviction information to another person, nor are they permitted to request that another
person disclose spent conviction information.
Section 20(1)(a) provides that the effect of a conviction becoming spent is that it does not
form part of a person's criminal record. Section 3 defines 'criminal record' to mean a
document produced by a law enforcement agency that sets out all convictions of the person.
Therefore, spent convictions will not be recorded on a Police Record Check provided by
Victoria Police unless the disclosure is permitted under an exception.

Exceptions are provided at ss 21 (relating to law enforcement purposes) and 22 (relating to
other purposes). Relevantly, under s 22, a law enforcement agency may disclose spent
conviction information as part of the disclosure of a person's criminal record to a specified (or
prescribed) person or body for a specified (or prescribed) purpose under a specified (or
prescribed) Act. Importantly, none of the exceptions, either specified or prescribed, apply to
the Secretary when considering if a person is fit and proper under the NEPT Act.
The Committee notes the operation of s 23(1) of the Spent Convictions Act 2021, which
prohibits the disclosure of spent convictions without lawful authority, and s 28, which amends
existing s 6 of the Equal Opportunity Act 2010 to include 'spent conviction' as a protected
attribute, thereby making it unlawful to discriminate on the basis of a spent conviction. The
Equal Opportunity Act 2010 contains general exceptions, including s 75(1) which provides
that a person may discriminate if the discrimination is necessary to comply with, or is
authorised by, a provision of an Act.
The Committee observes that the effect of ss 23(1) and 28 may be to permit requests for,
disclosure of and consideration of a person's spent convictions where a statute (other than
those specified or prescribed under s 22 of the Spent Convictions Act 2021) requires or
permits an entity to consider that person's character or fitness.1 In relation to new s 60(1)(d)
of the Bill, the Committee observes that the effect of the section may be to permit the
Secretary to take account of some spent convictions when determining whether a person is a
fit and proper person when making decisions about licensing for non-emergency patient
transport and first aid services.2
I respectfully disagree. In my view, s 60(1)(d) does not necessitate nor authorise the
disclosure of spent conviction information for the purposes of assessing a person's fitness or
character under the NEPT Act. The Secretary will have access to a person's criminal history
insofar as it is contained in a Police Record Check obtained from Victoria Police. Absent an
applicable exception under s 22 of the Spent Convictions Act 2021, the Police Record Check
disclosed by Victoria Police to the Secretary will not contain spent conviction information.
Although the Secretary may request additional information from the applicant under various
provisions of the NEPT Act, it is not intended that the Secretary would request spent
conviction information.
Therefore, although the Secretary may consider certain types of convictions when
determining whether a person is fit and proper pursuant to s 60(1)(d), this does not include
spent convictions. As such, the person's rights to privacy and equality under ss 13(a) and
8(3) of the Charter of Human Rights and Responsibilities Act 2006, respectively, will not be
limited.

1
2

Committee, Alert Digest No 11 of 2020, 9.
Committee, Alert Digest No 5 of 2021, 4.

2

I hope this information is of assistance to the Committee. Should you require further
information, please contact Judy Bromham, Managing Principal Solicitor, Regulatory Risk &
Legal, Department of Health at Judy.Bromham@health.vic.gov.au or 0448385433.
Yours sincerely

Martin Foley MP
Minister for Health
Minister for Ambulance Services
Minister for Equality
17 /05 /2021
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Treasurer’s response dated 27 April 2020 but not received until 4 February 2021.
Premier’s response dated 29 June 2020 but not received until 9 February 2021.
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