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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all‐party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non‐partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non‐policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad‐based Anti‐corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Consumer Legislation Amendment Bill 2020
Member
Portfolio

Hon Melissa Horne MP
Consumer Affairs, Gaming and
Liquor Regulation

Introduction Date
Second Reading Date

17 September 2020
18 September 2020

Summary
The Bill makes amendments to the Residential Tenancies Amendment Act 2018 and the Retirement
Villages Act 1986. The purposes are:‐


To amend the Residential Tenancies Amendment Act 2018 in relation to social and affordable
housing provided by the Director of Housing, the Secretary to the Department of Health and
Human Services. It also amends the Residential Tenancies Amendment Act 2018 as a
consequence of amendments to the Residential Tenancies Act 1997 under the Disability
(National Disability Insurance Scheme Transition) Amendment Act 2019 (NDIS Transition Act) to
clarify arrangements in relation to Specialist Disability Accommodation;



To amend the Retirement Village Act 1986 to make further provision in relation to charges to
secure refundable in‐going contributions and related amendments. Note the Second Reading
Speech:‐ ‘The Bill also makes amendments to the Retirement Villages Act (RV Act) to remove
existing regulatory obstacles which can hamper former residents seeking to recover unpaid in‐
going contributions where the owner of a retirement village has become bankrupt or insolvent.’

Part 2 – Amendment of Residential Tenancies Amendment Act 2018 (RTA Act) – Social and Affordable
Housing


It amends section 30A to clarify its operation in relation to social and affordable housing. The
Director of Housing may continue to set criteria for the allocation of housing to applicants on
the Victorian Housing Register so that the social housing sector may continue to allocate
tenancies to applicants with the greatest housing need without contravening anti‐discrimination
provision in the Residential Tenancies Act 1997 (RTA). [5] It clarifies that the Director of Housing
is exempt from complying with the obligation to allow a renter to pay their rent by using the
Commonwealth ‘Centrepay’ facility. (The State and Territory housing authorities are not eligible
to use Centrepay.) [6] It clarifies provisions in relation to rental rebates and rent increases.1 [7]
It clarifies that for the purposes of notices to vacate for non‐payment of rent, the relevant
amount is the actual amount paid by the renter or resident, when any rental rebate is taken into
account. [11]

Part 3 – Amendment – NDIS Transition Act – Specialist Disability Accommodation


1

It makes a number of amendments to the RTA Act which are consequential to the NDIS
Transition Act. Note the Second Reading Speech: ‐ ‘The NDIS Transition Act, which was passed

Note the Second Reading Speech:‐ ‘Clarify that, for the purposes of the social housing sector which uses income based
rents, a change to the rental rebate applicable under a residential rental agreement or rooming house agreement
(which may result in a change to the amount payable by the renter but does not alter the rent under the residential
rental agreement) is not considered a rent increase for the purposes of Residential Tenancies Act 1997 (RT Act)
provisions prohibiting rent increases more frequently than each 12 months and requiring notices of rent increase.’
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by Parliament and received the Royal Assent in June 2019, purported to make a number of
amendments to the new Division 9 of Part 2, inserted specific provisions in relation to Specialist
Disability Accommodation (SDA). These amendments are intended to align SDA provision with
mainstream tenancy rights and refine some of the provision to ensure the[sic]as originally
intended. Whilst the majority of provisions in the RTA Act were scheduled to commence on 1 July
2020, commencement has now been deferred to 2021 in light of the emergency measures
introduced as part of the government’s response to the COVID‐19 pandemic. As a result of this
deferral, the amendments made the NDIS Transition Act have failed to come into effect. To
address this issue, the Bill replicates sections 215 and 216 of the NDIS Transition Act, inserting
the new provisions directly into the RTA Act, enabling them to commence alongside the
remainder of the new Division 9 of Part 2.’


It inserts new section 79A of the RTA Act which inserts new Subdivision 3A in Division 9 of Part
2 of the RTA. Application may be made to VCAT by an SDA resident with respect to termination
and remaking of residential rental agreements where there has been coercion or deception.
(VCAT must hear an application within 3 business days. It replicates sections 215 and 216 of the
NDIS Transition Act.) Provision is made for a reduced period of notice of intention to vacate for
SDA residents in certain circumstances (14 days). [12,13]

Part 4 – Amendment of RV Act – recovery of retirement village residents’ refundable in‐going
contributions where the owner of the retirement village has become insolvent


It provides the Director of Consumer Affairs as well as a retirement village resident (in respect
of their own refundable in‐going contribution) may apply to the Supreme Court for an order
enforcing a charge securing a refundable in‐going contribution in a more streamlined
process. [16] Note the Statement of Compatibility:‐ ‘Presently, under section 29 of the RV Act,
the repayment of refundable in‐going contributions is secured by a charge on the retirement
village land. Under current section 31 of the RV Act, the Supreme Court can only make orders to
enforce the charge if the resident has previously been unsuccessful in enforcing a judgement debt
for the relevant amount. Clause 16 of the Bill substitutes section 31 of the RV Act to remove this
precondition to the making of such orders, and to provide that, in addition to the resident, the
Director of Consumer Affairs may apply to the Supreme Court for the enforcement of the charge.’

Comments under the PCA
Rights and freedoms – retrospectivity (section 17(a)(i), PCA)
Clause 17 inserts new section 55, a transitional provision into the RV Act. It provides that amendments
made to the RV Act apply to a charge created before the commencement of the amendments. The
Committee notes the Statement of Compatibility: ‐
‘Clause 17 provides that the amendments introduced by clause 16 will apply to charges created
before the commencement of those amendments, and accordingly clause 16 may be said to
have retrospective operation to that extent. The application of the amendments to existing
charges may adversely affect owners of charged land, in so far as the charges over their land
may be enforced more expeditiously as might otherwise have been the case. However, the
application of the amendments to the existing charges is necessary to ensure that the
amendments benefit former residents of Berkeley Living, a Patterson Lakes retirement village
now in liquidation. A substantial number of former residents are owed refundable in‐going
contributions following the village’s closure in late 2017. These residents have been unable to
recover their in‐going contributions due to the complex structure of Berkeley Living, and the
existing requirements of the RV Act. For these reasons, in my opinion, it is appropriate that the
amendments introduced by clause 16 have retrospective application.’
The Committee is of the view that the provisions are justified.
2
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Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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COVID‐19 Omnibus (Emergency Measures) and Other Acts
Amendment Bill 2020
Member
Portfolio

Hon Daniel Andrews MP
Premier

Introduction Date
Second Reading Date

17 September 2020
17 September 2020

Summary
The Bill amends the COVID‐19 Omnibus (Emergency Measures) Act 2020 (the COVID‐19 Omnibus Act).
The Bill: ‐


Extends the operation of temporary modifications to the law of Victoria enacted for the purpose
of responding to the COVID‐19 pandemic; and



Provides for new temporary modifications to the law of Victoria for the purpose of responding
to and relating to the COVID‐19 pandemic.

Part 2 – Extension of operation of Part 2.1 – Regulations temporarily modifying Justice Acts and laws


Clause 3 extends the operation of Part 2.1 until 26 April 2021. Part 2.1 of the COVID‐19 Omnibus
Act governs the making of regulations which temporarily modify Justice Acts and laws.
Regulations can only be made in certain circumstances, in respect of certain specified subject
matters and subject to compliance with various requirements as set out in sections 4 to 9. [3]
The Committee previously reported on Part 2.1 of the COVID‐19 Omnibus Act in Alert Digest No.
5 of 2020. (See comments under the PCA)



Existing section 62 provides for the making of regulations dealing with transitional matters.
Clause 4 extends the operation of section 62(1) to Part 3 of this Bill to 26 April 2021. (ultimately
the COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Act 2020.) [4] Part 3
of the Bill provides for the amendment of various Acts. (See comments under the PCA) It
repeals spent Chapters 3 to 5 of the COVID‐19 Omnibus Act. [5] It insert new Chapter 7 in the
COVID‐19 Omnibus Act. New section 65 in Chapter 7 provides that the Omnibus Act is repealed
on 26 April 2022. [6]

Part 3 – Amendment of Acts – New temporary measures and extension of existing temporary measures


2

4

It inserts new Division 4A of Part 8.5A in the Children, Youth and Families Act 2005 to allow the
Children’s Court to extend family reunification orders for an additional six months.2 It inserts
new section 600WA to provide additional powers to registrars of the Children’s Court in respect
of bail, adjournments, location of venue and times in criminal proceedings and in proceedings
under the Family Violence Protection Act 2008, the Personal Safety Intervention Orders Act 2010
or the National Domestic Violence Order. [This will allow the court to more efficiently manage
the listing of matters.] The Part is repealed on 26 April 2021. [7‐10]

Note the Second Reading Speech:‐ ‘The orders will be extendable for an additional period that takes into account the
time a parent is impeded in addressing protective concerns required for reunification with their child as a result of the
COVID‐19 pandemic… This extended period will only be available where the Children’s Court also considers that the
extension is in the child’s best interest. The reform will be repealed on 26 April 2021.’ Notes: 2.’Making or extending a
family reunification order …can never have the effect that a child will be placed in out of home care for a cumulative
period that is more than 30 months.’
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It amends section 120(1) of the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997
to allow for a number of proceedings relating to non‐custodial orders3 to be conducted entirely
on the basis of written submissions without requiring the appearance of parties. The part is
repealed on 26 April 2021. [11,12]



It amends the Magistrate’s Court Act 1989. The COVID‐19 Omnibus Act gave the power to
registrars to change the date, time or place at which certain criminal proceedings are listed in
the Magistrates’ Court. The powers are extended to proceedings under the Family Violence
Protection Act 2008 and the Personal Safety Intervention Orders Act 2010. The Part is repealed
on 26 April 2021. [13]



It inserts new Part 16 into the Occupational Health and Safety Act 2004 to change the operation
of that Act in response to the COVID‐19 pandemic for six months. [15] WorkSafe operates under
the provisions of that Act. New Part 16 establishes that a breach of a public health direction is
taken to be an immediate risk to the health or safety of a person. The Part is repealed on 26
April 2021. (See comments under the PCA)



It inserts new Part 13 into the Public Health and Wellbeing Act 2008 to make further provision
for temporary emergency powers measures for the COVID‐19 pandemic. The Part is repealed
on 26 April 2021. [16] (See comments under the PCA)

Part 4 – Amendment of Acts – Extension of temporary measures
The Bill amends the repeal date of many provisions of the COVID‐19 Omnibus Act to 26 April 2021. This
extends the operation of temporary amendments in in relation to: ‐

3



the Accident Compensation Act 1985 and the Workplace Injury Rehabilitation and Compensation
Act 2013 to extend the notice of termination period for second entitlement determinations from
13 weeks to 39 weeks to 31 December 2020; [17,18, 44, 45]



the Bail Act 1977 to provide more flexible procedures for bail matters and allowing registrars
the power to adjourn matters and extend bail; [19]



the Corrections Act 1986 to continue to restrict persons who can visit a prisoner and to allow
the issuing of quarantine directions in corrections and youth justice custodial facilities to enable
the testing, treatment, care and quarantine of prisoners; [20]



the County Court Act 1958 to continue to allow an order that accused persons charged with
Victorian indictable offences may be tried by judge alone in certain circumstances; [21]



the Court Security Act 1980 to extend clarification that authorised officers may exercise their
existing powers relating to the



the Court Security Act 1980 to extend clarification that authorised officers may exercise their
existing powers relating to the security, good order or management of court premises for the
purposes of maintaining public health; [22]



the Criminal Procedure Act 2009 to continue to allow an order that accused persons charged
with Victorian indictable offences may be tried by judge alone in certain circumstances; [23]



the Education and Training Reform Act 2006 to continue to allow for the extension of certain
registrations and for notices relating to disciplinary proceedings to be served electronically; [24‐
30]

This includes a review of a non‐custodial supervision order directed under section 27(2); an application under section
31 for variation or revocation of a non‐custodial supervision order; a further review of a non‐custodial supervision order
directed under section 32(5) or 33(2); a review of a non‐custodial supervision order directed under section 38ZI(2) and
a further review of a non‐custodial supervision order directed under section 38ZO(3).

5
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the Evidence (Miscellaneous Provisions) Act 1958 to continue to allow the courts greater
flexibility to hear matter by audio visual link and audio link; [31]



the Family Violence Protection Act 2008 to provide for the continued extension of interim
extension orders from 28 days to 3 months. [32]



the Fines Reform Act 2014 to extend the registration periods for infringement fines issued during
the COVID‐19 pandemic from six months to twelve months to allow for an extended period for
some fine recipients to pay; [33]



the Local Government Act 2020 to permit councils, joint meeting of councils, delegated
committee meetings and regional library meetings to continue to be held virtually and stream
meetings online; [34,35]



the Oaths and Affirmations Act 2018 to provide flexibility with regard to the witnessing of
documents and electronic signatures if a thing is done electronically or by means of audio link
or audio visual link; [36]



the Open Courts Act 2013 to continue to provide flexibility for courts to restrict physical access
where required to maintain public health during the COVID‐19 pandemic; [37]



the Parliamentary Committees Act 2003 to continue to provide flexibility to members of
committees established under that Act to attend meetings and vote remotely; [38]



the Personal Safety Intervention Orders Act 2010 to provide for the continuation of section 181B
which provides for the extension of interim extension orders from 28 days to 3 months. (this
ensures there is no gap in protection before the respondent is located for service and a hearing
date is set. This alleviates the need for affected persons to return to Court frequently is the order
has not yet been served.) [39]



the Planning and Environment Act 1987 to continue to allow Panels to remotely hold hearings
by electronic means and allow documents to be made available online; [40]



the Sentencing Act 1991 to continue to allow the Magistrates’ Court to impose electronic
monitoring conditions as part of a community correction order; [41]



the Supreme Court Act 1958 to continue to allow an order that accused persons charged with
Victorian indictable offences may be tried by judge alone in certain circumstances; [42]



the Victorian Civil and Administrative Tribunal Act 1998 to provide for new procedures in respect
of quorum requirements and meetings held remotely. [43]

Comments under the PCA
Inappropriate delegation of legislative powers – The making of regulations which temporarily
modify ‘Justice Acts’ and laws – Henry VIII clauses – (section 17(a)(vi), PCA)
Extension of operation of Part 2.1
The effect of the extension of the operation of Part 2.1 is that a regulation may disapply or modify a
provision of any Justice Act provision,4 a provision of a subordinate instrument made under a Justice
Act provision or a subordinate instrument that provides for or regulates any of the matters listed (a)

4

6

Section 3 of the COVID‐19 Omnibus Act defines a ‘Justice Act provision’ as a provision administered by any of the
following Ministers, solely or jointly with another Minister, the Attorney‐General, the Minister for Corrections, the
Minister for Police and Emergency Services, the Minister for Victim Support and the Minister for Youth Justice.
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to (p)5 until 26 April 2021. Section 5 provides that regulations made under section 4 have effect despite
anything to the contrary in any Act, other than that Act, the Constitution Act 1975 or the Charter.6 [3]
There are particular limitations with respect to the regulation making powers set out in section 4.
Regulations may only be made with respect to the matters listed from (a) to (p). The Attorney‐General
must consult with relevant Minister.7 Regulations may only be made with respect to a ‘Justice Act’. The
Regulations may only be made if the Attorney‐General is of the opinion they are consistent with any
relevant advice given by the Chief Health Office to the Minister administering the Public Health and
Wellbeing Act 2008 in relation to managing the COVID‐19 pandemic. The consent of heads of courts,
tribunals and integrity heads is required. A regulation made under section 4 may be disallowed in
whole or in part by either House of Parliament.
A ‘Henry VIII’ clause has been described as:‐ ‘the inclusion in an Act of power to amend either that Act
or other Acts by regulation.’8 The Committee previously considered the use of broad regulation making
powers and Henry VIII clauses in its report on the COVID‐19 Omnibus Act and commented.9
The Committee has considered Henry VIII clauses over the years and previously accepted that
in special limited circumstances such provisions may be justifiable; for example, where the
power to modify primary legislation is for a limited time to facilitate transitional arrangements,
or in necessitous circumstances to accommodate rapidly evolving technologies or
developments where frequent amendments to primary legislation may be considered to be
impracticable.10 Henry VIII clauses have been used by various Parliaments over the years in
5

6

7

8

9
10

COVID‐19 Omnibus (Emergency Measures) Act 2020, s. 4, (a) Arrangements for or with respect to any proceeding in a
court or tribunal, including a pre‐trial proceeding; (b) The conduct of a proceeding in a court or tribunal; (c)
Arrangements for or with respect to any proceeding, inquiry or investigation being conducted or being carried out by
an integrity entity; (d) A specified date or time frame that must be met; (e) The process applying to applications for
bail; (f) The method or processes by which conditions of bail are monitored or enforced; (g) The method or processes
by which a specified order or instrument is administered, monitored or enforced; (h) The process by which orders,
judgments, rulings, reasons, determinations, decisions or findings of a court or tribunal are issued (including their
certification and transmission); (i) The process by which a warrant is issued (including its certification and transmission);
(j) The methods or processes by which a warrant is enforced; (k) The process by which family violence intervention
orders (including family violence interim orders) or family violence safety notices are issued (including their certification
and transmission), and the method or processes by which they are monitored or enforced; (l) The witnessing, execution
or signing of legal documents such as affidavits, statutory declarations, deeds, powers of attorney, contracts or
agreements, undertakings and wills; (m) The process by which a document is given or issued; (n) The service of
documents; (o) The certification of documents; (p) The lodgement, submission or filing, or inspection, of documents.
Note the Explanatory Memorandum from the COVID‐19 Omnibus Act: ‐ ‘This will allow regulations to override any
Victorian Act, other than the Constitution Act 1975, the Charter, a law under a National Scheme, or the common law.’
Scrutiny of Acts and Regulations Committee, Alert Digest No 5 of 2020, p. 17, fn 23.
‘Henry VIII clauses may be regarded as having insufficient regard for the separation of powers doctrine. The power of
the Executive by means of subordinate legislation to override the intention of Parliament as expressed in an Act may
be a matter for Parliament’s consideration. A provision in a Bill or an Act that permits subordinate legislation to amend
an Act may constitute an inappropriate delegation of power.’ Scrutiny of Acts and Regulations Committee, Alert Digest
No 5 of 2020, p. 18.
Scrutiny of Legislation Committee, Legislative Assembly of Queensland, The use of Henry VIII clauses in Queensland
Legislation (1997), p.7, ‘In theory there is to be a separation of powers in the sense that the legislature has the power
to make law, the judiciary the power to declare the (already made) law, the Executive the power to carry out the
(already made and, if necessary, declared) law. Neither the judiciary nor the Executive makes the law of the land; the
legislature does. Neither the legislature nor the Executive declares innocence or guilt under the law of the land; the
judiciary does. Neither the legislature nor the judiciary executes and maintains the law of the land; the Executive does.
In practice, however, the separation of powers doctrine as between the legislature and the Executive breaks down to
the extent that the Executive does engage in a kind of law‐making’ [See fn 20, P.H. Lane, A Manual of Australian
Constitutional Law, 5th ed., Butterworths, Sydney, 1991, p. 248]
Scrutiny of Acts and Regulations Committee, Alert Digest No 5 of 2020, pp. 18‐19.
See Scrutiny of Acts and Regulations Committee, Alert Digest No 5 of 2020, p. 19, fn 31. [Alert Digest No 9 of 2012,
Health (Commonwealth State Funding Arrangements) Bill 2012; Alert Digest No 8 of 2011, Drugs, Poisons and Controlled
Substances Amendment (Drugs of Dependence) Bill 2011; Alert Digest No 5 of 2010, Therapeutic Goods (Victoria) Bill
2010; Alert Digest No 10 of 2009, Personal Property Securities (Commonwealth Powers) Bill 2009; Alert Digest No 13 of
2009, Health Practitioner Regulation National Health (Victoria) Bill 2009.]
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response to natural disasters.11 It has also been recognised there may be exceptional
unforeseen circumstances which necessitate the use of such clauses. ’12
The Committee notes the Second Reading Speech:‐
‘The Omnibus Act introduced critical measures to address justice system impacts of the COVID‐
19 response, particularly in the corrections and youth justice systems, to alleviate pressures
that would otherwise compromise the system’s capacity to continue service delivery and
response activities. This Bill will extend most of those existing measures for a further six months.
In summary, this Bill extends the following measures:
• reforms to evidence and procedure laws to enable courts to deal with priority matters
efficiently and in a way that reduces public health risks with COVID‐19, including facilitating
use of electronic service of documents, audio visual links and making decisions based on
written submissions or in the absence of a party;
• providing flexibility to courts to restrict physical access to courts and court rooms to
maintain public health;
• providing more flexible procedures for bail matters—without changing any of the tests or
considerations for granting bail—including clarifying that a legal representative may appear
in court on an accused person’s behalf, expanding registrars’ powers to allow them to
adjourn matters and extend bail, and allowing courts, where consistent with the interests
of justice, to remand certain accused persons for longer than eight days (without the
accused being required to consent);
• extending statutory timeframes to facilitate more effective prioritisation of matters;
• allowing judge alone trials in criminal cases;
• flexibility in dealing with matters under the Crimes (Mental Impairment and Unfitness to be
Tried) Act 1997;
• allowing the Magistrates’ Court to order electronic monitoring of community correction
orders;
• enabling effective management of health risks in the corrections system, including
restrictions on visitors, mandatory quarantine of prisoners on entering prison, powers to
separate, isolate or quarantine a prisoner or lockdown all or a part of a prison, and powers
to facilitate the assessment, testing and treatment of a prisoner;
• enabling effective management of health risks in the youth justice system, including by
allowing for the isolation of children and young people in youth justice facilities to detect,
prevent or mitigate the spread of COVID‐19;
• extending the registration periods for infringement fines from six months to 12 months;

11

12

8

See Stephen Argument, Standing Committee on Justice and Community Safety, Legislative Assembly for the ACT,
Henry VIII clauses Fact sheet (2011), <https://www.parliament.act.gov.au/__data/assets/pdf_file/0005/434345/
HenryVIII‐Fact‐Sheet.pdf> pp. 3‐12: (See p. 3,“New Zealand’s response to the Canterbury earthquakes”, paper by Tim
Macindoe MP and the Hon Lianne Dalziel MP); (see p. 11 “The Queensland approach: fundamental legislative
principles”, paper by Jo‐Ann Miller MP, Australia‐New Zealand Scrutiny of Legislation Conference, 2011 available at:
<https://www.parliament.qld.gov.au/work‐of‐committees/former‐committees/SLC/inquiries/past‐inquiries/
SLC_Conference>.
Scrutiny of Legislation Committee, above fn 24, p. 38. The Minister for Health, the Honourable M Horan MLA, ’As a
general principles, I am opposed to Henry VIII clauses in health legislation and would suggest that the frequently cited
rationale for these clauses could be otherwise adequately addressed through appropriate subordinate legislation
making powers and access to a timely and efficient legislative amendment process. However, I recognise that there may
be unforeseen and extraordinary circumstances which occasionally warrant a provision of this kind...’
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• reforms to support transition of people from the WorkCover scheme back into the
workforce;
• amending eligibility requirements for membership of the Youth Parole Board; and
• allowing the making of emergency regulations to alter or suspend existing laws relating to
justice processes and procedures.’
The Committee notes the broad regulation making provisions engage section 17(a)(vi) of the terms
of reference. The Committee also notes that the COVID‐19 pandemic continues to be an
unprecedented challenge for all Parliaments and refers to its earlier comments. The Committee
notes that the regulation making provisions in respect of the COVID‐19 pandemic will be in operation
for a period of twelve months from 25 April 2020 to 26 April 2021. The Committee refers the matter
to Parliament.
Inappropriate delegation of legislative power – Transitional regulations – Henry VIII clauses
(section 17(a)(iv), PCA)
Section 62 of the COVID‐19 Omnibus Act provides the Governor in Council may make transitional
regulations. Clause 4 extends the operation of that provision to Part 3. [4] Part 3 of the Bill provides
for amendments with respect to the Children, Youth and Families Act 2005, the Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997, the Magistrates’ Court Act 1989, the COVID‐19
temporary measures in the Occupational Health and Safety Act 2004 and the COVID‐19 temporary
measures in the Public Health and Wellbeing Act 2008.
The Committee previously commented on the broad nature of the section 62 transitional regulation
making power. Section 62 disapplies provisions of the Subordinate Legislation Act 1994. A section 6
certificate and the preparation of a regulatory impact statement are not required for regulations made
under that section. Subsection (4) provides that regulations made under that section have effect
despite anything to the contrary in any Act or any subordinate instrument, other than that Act, the
Constitution Act 1975 or the Charter. Regulations made under that section are disallowable in whole
or in part by either House of Parliament. The Committee also refers to its previous comments in
relation to Henry VIII clauses.
The Committee notes the broad regulation making provisions engage section 17(a)(vi) of the terms
of reference. The Committee also notes that the COVID‐19 pandemic continues to be an
unprecedented challenge for all Parliaments and refers to its earlier comments. The Committee
notes that the regulation making provisions in respect of the COVID‐19 pandemic will be in operation
for a period of twelve months from 25 April 2020 to 26 April 2021. The Committee refers the matter
to Parliament.
Rights and freedoms – double jeopardy – (section 17(a)(i), PCA)
New Part 13 is inserted into the Occupational Health and Safety Act 2004 introducing temporary
measures for COVID‐19 purposes. [15] The Part applies despite anything to the contrary in that Act or
any other Act or any subordinate instrument other than the Charter, the COVID‐19 Omnibus Act, the
Constitution Act 1975 or any subordinate instrument made under those Acts. An inspector may issue
a prohibition notice if they reasonably believe that an activity is occurring or may occur at a workplace
that will involve an immediate risk to the health and safety of a person.13 New subsection (1A) provides
13

Section 112 Power to issue prohibition notice. See subsections (5‐7): (5) A person to whom a prohibition notice is issued
must comply with the notice. Penalty: 500 penalty units for a natural person; 2500 penalty units for a body corporate.
(6) An offence against subsection (5) is an indictable offence. Note However, the offence may be heard and determined
summarily (see section 28 of the Criminal Procedure Act 2009). (7) If an application for review of a decision under this
section has been made under Part 10, an inspector must not give a certificate under subsection (1) in relation to the
prohibition notice concerned until after the review ends.
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a failure to comply with a direction relating to the COVID‐19 pandemic given under the Public Health
and Wellbeing Act 2008 is taken to be an activity that involves an immediate risk to the health or safety
of a person.14 Sections 112 and 12015 of the Occupational Health and Safety Act 2004 create indictable
offences for failure of conduct within workplaces. The rule against double jeopardy is a common law
principle which provides that a person may not be tried for the same offence twice.16
The Statement of Compatibility provides‐
‘It is preferable that WorkSafe inspectors are able to take action to support compliance with
the PHW Act directions in workplaces under the OHS Act, since the OHS Act is tailored to the
legal obligations arising in that environment, rather than utilising the offence provisions aimed
at individuals in sections 193 and 203 of the PHW Act. Given that sections 112 and 120 create
indictable offences for failures within workplaces in relation to conduct that is also likely to be
a breach of sections 193 or 203 of the PHW Act, it is possible that a person could be charged
with two different offences relating to the same wrongful act. However, this does not mean
that a person will be tried or punished more than once for the same offence contrary to section
26 of the Charter. The rule against double jeopardy does not prevent more than one penal
consequence flowing from the same act, where that act constitutes more than one offence.
The double jeopardy principle generally applies where a person is charged with exactly the
same offence for which they have been previously acquitted or convicted, or an offence that is
substantially and practically the same (Carroll v The Queen (2002) 213 CLR 635). A court may
choose to stay a proceeding as an abuse of process if it involves re‐litigation of a previously
decided factual issue and, in particular, will not allow the prosecution to question or call into
question a previous acquittal. In addition, the prosecution is generally required to include all
related offences on the one indictment and the use of subsequent indictments for related
offences may be found to be vexatious (Carroll v R (2002) 213 CLR 635). A court is likely to
expect all related charges under the OHS Act and the PHW Act to be included on the one
indictment and the common law prohibition on double jeopardy will continue to operate to
protect people from a breach of section 26 of the Charter. I therefore conclude that these
amendments do not limit section 26 of the Charter.’
The Committee notes the amendments engage section 17(a)(i) of the terms of reference.
Inappropriate delegation of legislative power – authorised officers – (section 17(a)(vi), PCA)
Rights and freedoms – detention – wider emergency powers – presumption of innocence
(section 17(a)(i), PCA)
It inserts new Part 13 into the Public Health and Wellbeing Act 2008 for the purposes of changing the
operation of that Act in response to the COVID‐19 pandemic. [16] New Part 13 applies despite
anything to the contrary in any other Act, any other law, any subordinate instrument other than the
Charter, the COVID‐19 Omnibus Act, the Constitution Act 1975 and any subordinate instrument made
14

15

16
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Note the Second Reading Speech:‐ ‘The Bill makes it clear that any breach of a COVID‐19 related public health direction
is presumed to constitute an immediate risk to health and safety for the purposes of provisions relating to Prohibition
Notices and Directions. The assessment of risk remains subject to the WorkSafe Inspector’s discretion and is informed
by available evidence. These amendments to the OHS Act will strengthen the ability of WorkSafe inspectors to take
enforcement action to ensure employers and other duty holders are providing a safe place of work, mitigating
workplace exposure to COVID‐19.’
Section 112 Power to issue prohibition notice; Section 120 Power to give Directions. (1) An inspector may give a
direction (either orally or in writing) to a person at a workplace if the inspector reasonably believes that it is necessary
to do so because of an immediate risk to the health or safety of any person. (2) A person must not, without reasonable
excuse, refuse or fail to comply with a direction given to the person under subsection (1). Penalty: 500 penalty units for
a natural person; 2500 penalty units for a body corporate. (3) An offence against subsection (2) is an indictable offence.
Note However, the offence may be heard and determined summarily (see section 28 of the Criminal Procedure Act
2009).
Carrol V The Queen (2002) 213 CLR 635
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under those Acts. The amendments expand the existing emergency powers in respect of authorised
officers under the Public Health and Wellbeing Act 2008. The amendments also expand categories of
persons who may be appointed authorised officers by the Secretary.
Expansion of categories of people who can be authorised officers
The Bill expands the persons who can be appointed authorised officers to exercise emergency powers.
The Secretary may appoint a person the Secretary considers appropriate for appointment as an
authorised officer, based on the person’s skills, attributes, experience or otherwise or a person
included in a prescribed class of person; (see new subsection (1A) inserted after section 30(1) by new
section 250). [16] The Committee notes the Second Reading Speech:‐
‘This Bill authorise the Secretary of the Department of Health and Human Services to appoint a
broader class of persons to perform the roles and functions of an authorised officer under the
Public Health and Wellbeing Act. Currently, only persons employed under Part 3 of the Public
Administration Act 2004 can be appointed as authorised officers. The broader class of persons
who may be appointed as authorised officers may include public sector employees from Victoria
and other Australian jurisdictions. For example, health services staff, WorkSafe officers such as
inspectors, Victoria Police members and Protective Services Officers. The Bill will also enable
the appointment of individuals with particular attributes, such as connection to particular
communities, to ensure that certain activities, like contact tracing can be conducted in a
culturally safe manner. For instance, the Secretary will be able to appoint individual employees
of Aboriginal Community Controlled Organisations (ACCOs) as authorised officers. This will
enable ACCOs to undertake activities such as contact tracing within the Aboriginal Community
in a culturally appropriate manner. It would also enable appointment of individuals from
appropriate multicultural health organisations to contact relevant communities.’
The Committee notes the breadth of new subsection (1A) in respect of the Secretary’s appointment
of authorised officers. The Secretary may appoint a person as an authorised officer based on the
person’s skills, attributes, experience or otherwise. This means a far broader class of people and also
individuals may be appointed to exercise significant emergency detention powers if the Secretary
considers it appropriate for the purpose of managing a serious risk to public health. The width of the
delegation provision may engage section 17(a)(vi) of the terms of reference. It may be characterised
as an inappropriate delegation of legislative power given the emergency powers which may be
exercised by authorised persons. The question of whether the Secretary’s power to appoint a
broader class of people as authorised officers for the purpose of exercising emergency detention
powers is an inappropriate delegation of legislative power is a question for Parliament’s
consideration. The Committee refers the matter to Parliament.
Expansion of emergency powers
The Bill: ‐


17

18

Provides that a designated authorised officer17 who reasonably believes that the person is a high
risk person18 and is likely to refuse or fail to comply with a direction given in the exercise of an

See new section 200A(4): designated authorised officer means an authorised officer who may exercise any of the public
health risk powers and emergency powers because of the operation of section 199(2) (whether or not the authorised
officer gave the direction mentioned in subsection (1)(a).
Clause 252 inserts new subsection 200A(2): A person is a high risk person if— (a) the person has been notified that
the person has been diagnosed with COVID‐19 and has not been given clearance from self‐isolation in accordance with
the applicable requirements; or (b) the person has been notified in accordance with the applicable requirements that
the person is a close contact of a person who has been diagnosed with COVID‐19, and has not been given clearance
from self‐quarantine in accordance with the applicable requirements.
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emergency power under section 200(1)(a),(b),(c) or (d); (see new 200A inserted by clause 252)
may detain that person under section 200(1)(a); [16]


Provides that the person may be detained for a period which the authorised officer reasonably
believes that the person is a high risk person and is likely to refuse or fail to comply with a
direction. Section 200(6) requires an authorised officer to review, at least once every 24 hours
during the period that a person is subject to detention, whether the continued detention of the
person is reasonably necessary to eliminate or reduce a serious risk to public health. New section
200A(3)(b) further provides that for the purposes of the continued detention of a person under
section 200(1)(a) ‘whether the continued detention of the person is reasonably necessary to
eliminate a risk to public health is taken to be a reference to whether the continued detention
of the person is reasonably necessary because a designated authorised officer reasonably
believes that the person‐ (i) is a high risk person; and (ii) is likely to refuse or fail to comply with
the direction’; [16]

The Committee notes the Second Reading Speech:‐
‘The Bill will provide further emergency powers to authorised officers to issue detention notices
and detain particular high‐risk persons if the authorised officer reasonably believes that a
person is likely to refuse or fail to comply with a direction made by the Chief Health Officer.
High‐risk persons are defined to include those diagnosed with COVID‐19 and still infectious, and
close contacts of those people. This amendment will enable the authorised officer to detain
individuals for the purpose of ensuring compliance with the relevant direction during the
COVID‐19 state of emergency….The Bill ensures that any detention on this basis is accompanied
by robust safeguards to protect the health and wellbeing of detained individuals. These include
detention being for the minimum duration required (noting that any period of isolation may be
informed by current health advice.)’
The Committee notes the extended emergency powers of detention which may be exercised by
authorised officers (which could include individuals) for the purposes of managing the COVID‐19 public
health risk. Authorised officers may detain any person the authorised officer reasonably believes is
likely to refuse to or fail to comply with a direction and is a high risk person. The person may be
detained for as long as the authorised officer reasonably believes the person in detention is likely to
refuse or fail to comply with a direction subject to the original declaration of a state of emergency. It
seems there is no minimum detention period but section 200(6) requires an authorised officer to
review, at least once every 24 hours during the period that a person is subject to detention, whether
the continued detention of the person is reasonably necessary to eliminate or reduce a serious risk to
public health. As to continued detention, the test in new section 200A(3)(b is whether the continued
detention of the person is reasonably necessary because a designated officer reasonably believes that
the person is a high risk person who is likely to refuse or fail to comply with the direction.
The provisions engage section 17(a)(i) of the terms of reference, ‘rights and freedoms’. Instances of
such detention were previously the subject of Committee comment when it first considered the
Public Health and Wellbeing Act 2008:‐ ‘The Committee’s concern is to ensure that the detention is
justifiable having regard to well defined clear public policy and that the measure is not punitive in
character and is no more intrusive to the liberty of the person and freedom of movement as is
warranted in all the circumstances.’ Whether the preventative detention measures which may be
exercised by authorised officers as set out in section 200A are justifiable and proportionate for the
purposes of managing the COVID‐19 public health risk is a question for Parliament’s consideration.
The Committee refers the matter to the Parliament (and the Charter report).
The Committee also notes that it appears there is no minimum detention period but section 200(6)
requires an authorised officer to review, at least once every 24 hours during the period that a person
is subject to detention, whether the continued detention of the person is reasonably necessary to
eliminate or reduce a serious risk to public health. The Committee refers to the Charter report and
12
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will write to the Minister seeking further information as to the minimum period of detention,
mechanisms for review and avenues of appeal.

Charter Issues
Equality – Child offenders’ right to be treated in an age‐appropriate way – Operation of the Charter
– Extension of emergency laws
Summary: The effect of clauses 3, 10 and 12 may be to extend various emergency laws from 25 October
2020 to 26 April 2021. When it reported on bills and acts for those laws, the Committee wrote to the
Premier and Minister seeking further information.
Relevant provisions
The Committee notes that clause 3, amending existing s. 11 of the COVID‐19 Omnibus (Emergency
Measures) Act 2020, extends the operation of existing s. 4 for six months. In a past report on the Act,
the Committee described existing s. 4 as follows:19
The Committee notes that the Act authorised the Governor‐in‐Council to make regulations that
override various existing Victorian laws relating to courts or tribunals if the responsible Minister
is of the opinion that doing so is ‘reasonable to protect the health, safety or welfare of persons
in relation to the administration of justice or for the effective and efficient administration of
justice’:
•

Section 4 allowed regulations modifying nearly every statutory provision administered by
the Attorney‐General or the Ministers for Corrections, Police and Emergency Services,
Victim Support or Youth Justice that provides for or regulates (amongst other things)
‘arrangements for or with respect to any proceeding in a court or tribunal’, ‘the conduct
of a proceeding in a court or tribunal’ or ‘the process by which orders, judgments, rulings,
reasons, determinations, decisions or findings of a court or tribunal are issued’. (Some
regulations require the consent of the head of a court, tribunal or integrity entity.)…

Regulations made under section… 4… will be implicitly revoked on 25th October 2020…
The Committee observes that the effect of clause 3 may be to extend, from 25th October 2020 to
26th April 2021, the Governor‐in‐Council’s power, on a Minister’s recommendation, to override
various existing laws relating to the administration of justice.
The Committee also notes that clause 10, substituting existing s. 600ZC of the Children, Youth and
Families Act 2005, extends existing Part 8.5A for a further six months. In its past report on the COVID‐
19 Omnibus (Emergency Measures) Act 2020, the Committee described various provisions in existing
Part 8.5A as follows:20
[N]ew section 600M… provided that the Secretary of the Department of Human Services or the
officer‐in‐ charge of a youth detention centre may authorise placing a youth detainee in a
locked room separate from others to detect, prevent or mitigate the transmission within the
centre of any infectious disease, (whether or not the detainee is suspected of having, or has
been diagnosed with, that disease) provided that he or she is closely supervised and observed
every 15 minutes and receives medical and mental health treatment that he or she reasonably
requires. New sub‐section 600M(9) provided that an ‘infectious disease’: includes a human
illness or condition due to a specific infectious agent or its toxic products that arises through
transmission of that agent or its products from an infected person, animal or reservoir to a

19
20

Scrutiny of Acts and Regulations Committee, Alert Digest No. 5 of 2020, p. 27.
Scrutiny of Acts and Regulations Committee, Alert Digest No. 5 of 2020, p. 30.
13

Scrutiny of Acts and Regulations Committee

susceptible person, either directly or indirectly through an intermediate plant or animal host,
vector or the inanimate environment.
New sub‐section 600M(3) provided that the Secretary must determine ‘a period of isolation,
not exceeding 14 consecutive days, being the minimum period required to’ detect, prevent or
mitigate the transmission of the disease, having regard to relevant medical or mental health
advice relating to the infectious disease. However, new sub‐section 600M(8) provided that the
Secretary may authorise isolation on more than one occasion and may determine a ‘further
minimum period of isolation in accordance with sub‐section 3 for each occasion’. The
Explanatory Memorandum for the Bill did not address new sub‐section 600M(8) and, in
particular, whether or not it permitted isolating a youth detainee for more than 14 consecutive
days.
New sub‐sections 600N(1) & (2) provided that isolated detainees are entitled to: access the
outdoors and undertake outdoor recreational activities at least once per day for a reasonable
time; have their developmental needs cared for; visits; have reasonable efforts made to meet
their medical, religious and cultural needs; receive information on the centre’s rules; complain
to the Secretary and Ombudsman; and be advised of these entitlements. However, new sub‐
section 600N(3) provided that the Secretary may determine to not give effect to these
entitlements if it would not be reasonably safe to do so, or if the Secretary was not reasonably
able to do so.
The Committee observes that the effect of clause 10 may be to authorise, between 25th October
2020 and 26th April 2021, placing a youth detainee in a locked room separate from others for up to
14 days in order to detect, prevent or mitigate any human illness or condition due to a specific
infectious agent, and (if the Secretary considers that doing so is necessary for health, safety or
resources reasons) to be isolated for further periods or denied daily access to the outdoors or
entitlements to have developmental needs cared for and medical, religious or cultural needs met,
to visits, or to complain.
The Committee further notes that clause 12, amending existing s. 122 of the Crimes (Mental
Impairment and Unfitness to be Tried) Act 1997, extends existing Part 11 for a further six months. In
its past report on the COVID‐19 Omnibus (Emergency Measures) Act 2020, the Committee described a
provision in existing Part 11 as follows:21
The Committee notes that new section 101… provided:
(1) At any time before the commencement of a special hearing, the court may order that
the special hearing be conducted by the judge alone, without a jury, if—
(a) the offence for which the special hearing is to be conducted is an offence under
the law of Victoria; and
(b) the court considers that it is in the interests of justice to make the order.
(2) The court may make an order under subsection (1)—
(a) on its own motion; or
(b) on application by the prosecution or an accused.
(3) In determining whether to make an order under subsection (1), the court must have
regard to the submissions, if any, of the prosecution.
(4) However, the court may make an order under subsection (1) whether or not the
prosecution consents to the making of the order.

21
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A ‘special hearing’ must be ordered if a court finds that an accused is not (and will not within
the next 12 months be) fit to stand trial. The purpose of a special hearing is to determine
whether, on the evidence available, the accused is either: not guilty of the offence; not guilty
because of mental impairment; or committed the offence charged or an alternative. Existing
s. 16 provides: ‘A special hearing is to be conducted as nearly as possible as if it was a criminal
trial’, where the accused is taken to have pled not guilty, can raise any defence (including
mental impairment) and the rules of evidence apply. Not guilty findings at special hearings are
equivalent to such findings at criminal trials while a guilty finding permits the accused to be
declared liable to supervision.
The Committee also notes that… new section 420D [of] the Criminal Procedure Act 2009,
provided for accused persons who are fit to be tried as follows:
(1) At any time except during trial, the court may order that one or more charges in an
indictment be tried by the trial judge alone, without a jury, if—
(a) each charge is for an offence under the law of Victoria; and
(b) each accused consents to the making of the order; and
(c) the court is satisfied that each accused has obtained legal advice on whether to
give that consent, including legal advice on the effect of the order; and
(d) the court considers that it is in the interests of justice to make the order.
(2) The court may make an order under subsection (1)—
(a) on its own motion; or
(b) on application by the prosecution or an accused.
(3) In determining whether to make an order under subsection (1), the court must have
regard to the submissions, if any, of the prosecution.
(4) However, the court may make an order under subsection (1) whether or not the
prosecution consents to the making of the order.
New section 101… lacks an equivalent to new paras 420D(1)(b) & (c) of the Criminal Procedure
Act 2009.
The Committee observes that the effect of clause 12 may be to allow, from 25th October 2020 to
26th April 2021, a judge to order that a person who is unfit to be tried must have his or her guilt or
innocence of an offence determined without a jury, without the court being satisfied that he or she
or his or her legal representative consented to a hearing by judge alone.
Charter analysis
In relation to clause 3, the Statement of Compatibility remarks:
The Bill extends, without modification, the power of the Governor in Council to make
regulations that modify or disapply particular provisions of certain justice‐related Acts. These
emergency regulations may only be made in relation to specific procedural matters, such as
statutory timeframes and the conduct of court or tribunal proceedings, and only in limited,
defined circumstances. Emergency regulations issued to date demonstrate this measure’s
importance as a mechanism to reduce unnecessary pressure on justice and integrity agencies
and ensure the effective administration of justice and law in Victoria during the COVID‐19
pandemic.
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In line with normal Subordinate Legislation Act 1994 requirements, the Attorney‐General will
continue to be required to consider the impact of the regulations on Charter rights when
making recommendations to the Governor in Council. Additionally, the Bill extends all
safeguards on the exercise of this power. These safeguards have ensured that emergency
regulations are only made where there is an appropriate nexus to COVID‐19 and are directed
at enabling the justice system to operate safely and effectively, in a way that promotes the
rights to life and security of persons.
We have seen how quickly the COVID‐19 pandemic can develop. The ability to make
regulations, rather than amend principal legislation, continues to be necessary given the
evolving nature of the COVID‐19 emergency and the need to act quickly to respond to emerging
risks to the health, safety or welfare of persons. In these circumstances, and noting the broader
impacts of the pandemic, it may not be possible or practical to convene Parliament to consider
legislation to respond to urgent and emerging issues.
The Committee, in its past report on the COVID‐19 Omnibus (Emergency Measures) Act 2020,
remarked:22
The Committee notes that s12A(3)(a) of the Subordinate Legislation Act 1994 may exempt
regulations made under new section… 4… from the requirement that the responsible Minister
prepare a human rights certificate, where those regulations relate only to a court or tribunal or
the practice or rules of a tribunal. The Committee observes that the Statement of Compatibility
remarks that the human rights impact of regulations made under those sections will be
considered under the Subordinate Legislation Act 1994.
The Committee observes that, to date, human rights certificates have been tabled for all regulations
made under existing s. 4 of the COVID‐19 (Emergency Measures) Act 2020.23
In relation to clauses 10 and 12, the Statement of Compatibility remarks:
As outlined in the Statement of Compatibility for the Omnibus Act, the emergency measures
included in the Omnibus Act engaged a range of Charter rights. In each instance, I was of the
view that any limitation of rights was proportionate and justifiable in the circumstances, which
included the need to protect the life and health of Victorians and ensure the ongoing safe and
efficient delivery of public services during the COVID‐19 pandemic.
Any limitation of rights by the emergency measures in the Omnibus Act was further justifiable
due to their temporary nature. These measures were to expire on 25 October 2020, six months
from their commencement. I hoped and expected that the measures would not be needed
beyond this time. Unfortunately, due to the resurgence of COVID‐19 in Victoria, the ongoing
state of emergency, and the newly declared state of disaster, the circumstances that gave rise
to the need for the emergency measures in the Omnibus Act continue, and therefore so does
their justification.
It remains difficult to predict how long the emergency measures will be needed. The Bill extends
most of those measures that are still required for a further six months, until 26 April 2021. Six
months strikes the balance of providing enough time to address the COVID‐19 pandemic whilst
not extending the measures, and any limitation of human rights, beyond the point that is
reasonably justifiable. Therefore, where the Bill temporarily extends emergency measures

22
23
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provided for by the Omnibus Act, I am of the view that, for the reasons outlined in the
Statement of Compatibility for the Omnibus Act, these reforms are compatible with the Charter.
The Committee, in its report on the COVID‐19 Omnibus (Emergency Measures) Act 2020, remarked:24
The Committee notes that the Statement of Compatibility did not address new sub‐section
600M(8) [of the Children, Youth and Families Act 2005]….
The Committee notes that the Statement of Compatibility did not address the compatibility of
new sections 600M and 600N [of the Children, Youth and Families Act 2005] with the Charter
right of a child offender to be ‘treated in a way that is appropriate for his or her age….
The Committee notes that the purpose of new‐subsections 600M(9) and 600N(3) are to
enhance child detainees’ Charter rights to life and to such protection as are in their best
interests. The Committee considers that these sections are compatible with human rights.
[T]he Statement of Compatibility did not address the differences between new section 101 [of
the Crimes (Mental Impairment and Unfitness to be Tried) Act 1997]’s provision for special
hearings by judge alone and the equivalent provision for trials by judge alone in new section
420D of the Criminal Procedure Act 2009. The Committee observes that different approaches
to determining the guilt of people who aren’t and are fit to be tried may engage the Charter’s
rights against disability discrimination.
The Committee observes that Victoria’s Court of Appeal has since held:25
Although it might be said that the regime that existed prior to the CMI Act discriminated against
accused persons with a disability — in that they were subject to indefinite detention at the
discretion of the executive — one of the main purposes of the CMI Act was an attempt to
remove (or at least, substantially ameliorate) the discrimination suffered by those found unfit
to be tried. Although, of course, the special hearing procedure is available only in a case in
which an accused person’s disability has rendered them unfit to be tried, and thus treats them
differently to those without a disability who are accused of a criminal offence, it is not
discriminatory because it is a beneficial procedure, established specifically for the benefit of
those with a mental impairment.
Furthermore, it is evident that, when introducing Part 11 into the CMI Act — and s 101 in
particular — Parliament evinced an intention that special hearings would continue to be
conducted throughout the period of the emergency created by the pandemic if it were not be
possible to empanel a jury. Section 101 allows for the continued operation of special hearings,
and allows for special hearings to take place within the prescribed timeframes, in
circumstances where the pandemic has made it practically impossible to empanel a jury. It is a
temporary measure taken for the purpose of ensuring that during the course of the pandemic
special hearings can take place with respect to those suffering mental impairment.
Although, by permitting a hearing by judge alone, s 101 changes the extent to which the special
hearing procedure resembles the procedure in a criminal trial, that does not necessarily
translate to the unfit accused person being treated unfavourably. There are benefits to the
accused arising from the procedure that must be weighed against the supposed prejudice
arising from loss of a jury. In particular, a person in the applicant’s position is not left in a state
of limbo. And he or she has available the potential benefits (set out in s 18) that flow from a
finding under s 17(1) of the CMI Act. (Additionally, of course, any alleged victim of an accused
person’s offending is the beneficiary of a final determination of his or her allegations.)
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Committee comment
With respect to clause 3, the Committee notes that, when it reported on the COVID‐19 Commercial
and Residential Tenancies Legislation Amendment (Extension) Bill 2020,26 the Committee wrote to
the Minister seeking further information as to whether or not responsible Ministers are legally
required to consider the human rights impact of regulations they recommend be made under the
COVID‐19 Omnibus (Emergency Measures) Act 2020 where those regulations relate only to a court
or tribunal or the procedure, practices or costs of a court or tribunal.
With respect to clauses 10 and 12, the Committee notes that, when it reported on the COVID‐19
(Emergency Measures) Act 2020,27 the Committee wrote to the Premier seeking further information
as to:
•

the operation of section 600M(8) of the Children, Youth and Families Act 2005, specifically
whether it permits the Secretary to authorise the isolation of youth detainees for more than 14
consecutive days.

•

the compatibility of sections 600M and 600N of the Children, Youth and Families Act 2005 with
the Charter right of a child offender to be treated in a way that is appropriate for his or her age.

•

the compatibility of section 101 of the Crimes (Mental Impairment and Unfitness to be Tried)
Act 1997 with the Charter’s rights against disability discrimination.

Liberty – Court review of detention – Detention of a high‐risk person who is likely to fail to comply
with an emergency direction
Summary: The effect of new section 252 may be to permit an officer to detain a high‐risk person who
the officer reasonably believes is likely to refuse or fail to comply with any emergency direction whether
or not such detention is reasonably necessary. The Committee will write to the Attorney‐General
seeking further information.
Relevant provisions
The Committee notes that clause 16, inserting a new section 252 into the Public Health and Wellbeing
Act 2008, provides that that Act ‘has effect as if’ division 3 of Part 10 (on emergency powers) provided:
A designated authorised officer may detain a person under section 200(1)(a) if—
(a) a direction has been given in the exercise of an emergency power under section 200(1)(a),
(b), (c) or (d); and
(b) the designated authorised officer reasonably believes that a person who is required to
comply with the direction—
(i)

is a high risk person….; and

(ii) is likely to refuse or fail to comply with the direction.
Existing section s. 200(1)(a) permits an authorised officer to ‘detain any person or group of persons in
[Victoria] for the period reasonably necessary to eliminate or reduce a serious risk to public health’. A
‘high risk person’ is a person who has been notified that he or she has either been diagnosed with
COVID‐19 or is a close contact of such a person; and has not been given clearance from self‐isolation
or self‐quarantine. A ‘designated authorised officer’ is any authorised officer who has been given any
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public health risk or emergency powers under existing s. 199. The new power expires on 26th April
2021.
The Committee observes that the effect of new section 252 may be to permit a designated
authorised officer (between the section’s commencement and 26th April 2021) to detain a high‐risk
person:
•

who the officer reasonably believes is likely to refuse or fail to comply with any direction (e.g.
a direction that an ‘authorised officer considers is reasonably necessary to protect public
health’, or a direction restricting movement within or into Victoria)

•

for as long as the officer reasonably believes that the high‐risk person is likely to refuse or fail
to comply

whether or not such detention is (or continues to be reasonably believed to be) reasonably
necessary. For example, if an officer reasonably believes that a person who has been told to self‐isolate
or self‐quarantine at a rural property is likely to leave the property to walk the countryside, or that two
neighbours who have been diagnosed with COVID‐19 are likely to visit each other’s houses, or that a
family who have been told to self‐isolate are likely to let their children play on their street, then the
officer can detain those people whether or not the officer reasonably believes that doing so (or
continuing to do so) is necessary for health or other reasons.
The Committee also notes that new section 249(2) provides that new Part 13, including new section
252, ‘applies despite anything to the contrary in’:
(a) another Part of this Act; or
(b) any other Act, other than—
(i)

the Charter of Human Rights and Responsibilities; or

(ii) the COVID‐19 Omnibus (Emergency Measures) Act 2020; or
(iii) the Constitution Act 1975; or
(c) any subordinate instrument…
(d) any other law
The Committee observes that the effect of new section 249(2) may be that new section 252 has effect
despite potentially protective principles in the Act, other protective statutory regimes, or protective
powers set out in court rules or the common law, including general protections for people subject to
emergency powers, people provided with health services, or people in detention.28
Charter analysis
The Statement of Compatibility remarks:
This amendment engages, but does not limit, the right not to be subject to arbitrary detention
in section 21(2) of the Charter.
Section 21(2) of the Charter requires that a person must not be unlawfully or arbitrarily
detained. Detention under section 200(1)(a) is clearly a deprivation of liberty for a finite and
regularly reviewed period of time. The amendments will satisfy the requirements of lawfulness
as they will constitute the relevant law. It is likely that any detention would be considered
arbitrary if it was disproportionate or unjust, or if it was not based on any identifiable criterion
28

For example: existing s. 9 (the principle of proportionality); the Health Complaints Act 2016 (e.g. s. 95);
Supreme Court (General Civil Procedure) Rules 2015, Order 57 Rule 57.3 (power to issue a writ of habeas
corpus or to require release).
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and was therefore able to be exercised capriciously (although there remains conflict in the
Victorian jurisprudence about the meaning of the word ‘arbitrary’).
The amendments will allow a person to be detained under the existing emergency detention
power in the PHW Act on the basis of what a designated authorised officer reasonably believes
a person is ‘likely’ to do, or to refuse or fail to do. Although these terms do involve an authorised
officer making an assessment or prediction of future behaviour, I consider that the criteria for
that assessment are sufficiently clear so as to avoid the power being exercised arbitrarily. I also
note that the courts have accepted the use of protective detention powers in other
circumstances where an assessment is required of future risk (such as under the preventative
detention regimes for serious sex offenders). Although the prediction of future risk is not an
exact science, where it has a rational basis, it will not be arbitrary.
I therefore conclude that although a person may be deprived of their liberty in an expanded
range of circumstances, any such deprivation will be lawful, will not be arbitrary and so, will be
compatible with the right in section 21(2) of the Charter.
The Committee notes that the word ‘likely’ – a word that can potentially mean either ‘a real chance’,29
a ‘high level of risk’ or ‘more likely than not’ – is not defined in new section 252. With respect to past
legislation for the preventative detention of serious sex offenders, Victoria’s courts (and later its
parliament) have differed over what that word means.30
The Committee observes that the Statement of Compatibility does not address new section 249(2) or
the following right in Charter s. 21(7)
Any person deprived of liberty by arrest or detention is entitled to apply to a court for a
declaration or order regarding the lawfulness of his or her detention, and the court must—
(a) make a decision without delay; and
(b) order the release of the person if it finds that the detention is unlawful.
Relevant comparisons
The federal biosecurity statute bars the Health Minister from using emergency powers to isolate or
detain an individual.31 Instead, the statute provides for ‘human biosecurity control orders’ which may
be applied to a person who a biosecurity officer is satisfied has the symptoms of a listed disease, or
has exposed to another individual with those symptoms, and has failed to comply with an entry
requirement imposed by the Minister. An isolation measure can be imposed for a maximum of 28 days
if the Director of Human Biosecurity is satisfied on reasonable grounds that the order contributes to
reducing the risk of contagion of the listed human disease, or the spread of that disease.32 A person
who fails to comply with such a measure may be ordered into detention if a human biosecurity officer
is satisfied that:33


29
30

31
32
33
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detention is ‘likely to be effective in, or to contribute to, managing the risk’

Boughey v R (1986) 161 CLR 10.
In regards to s. 11 of the Serious Sex Offenders Monitoring Act 2005 (‘satisfied, to a high degree of
probability, that the offender is likely to commit a relevant offence’), see TSL v Secretary to the Department
of Justice [2006] VSCA 199, [12] (‘a high degree of probability’); RJE v Secretary to the Department of Justice
[2008] VSCA 265, [53], [97] (‘more likely than not’); Serious Sex Offenders Monitoring Amendment Act 2009,
s. 4 (‘a risk of the offender committing a relevant offence and that risk is both real and ongoing and cannot
sensibly be ignored’ that is ‘’a lower threshold than a threshold of more likely than not’). See now Serious
Offenders Act 2018, s. 14 (‘an unacceptable risk of committing’ an offence).
Biosecurity Act 2015 (Cth), ss. 477(6) & 478(6).
Biosecurity Act 2015 (Cth), ss. 60, 72 & 73.
Biosecurity Act 2015 (Cth), ss. 34(2) & 103(3).
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detention ‘is appropriate and adapted to manage the risk’



‘the circumstances are sufficiently serious to justify’ detention



detention ‘is no more restrictive or intrusive than is required in the circumstances’



‘the manner’ of detention ‘is no more restrictive or intrusive than is required in the
circumstances’



the period of detention ‘is only as long as is necessary’; and



‘detention is necessary because, without detention, the individual may pose a significant risk of
contagion’

Detainees must be told of their review and appeal rights, be afforded adequate personal privacy and
be permitted to communicate with anyone he or she wishes ‘as soon as possible’. Detention ceases
either when the isolation order expires or when the director, the administrative appeals tribunal or a
court revokes the order or detention.34
Under Queensland’s public health emergency law, an ‘emergency officer (medical)’ may ‘order the
detention of a person’ if the officer ‘reasonably suspects’ the person ‘has or may have’ a serious
disease, the ‘person’s likely behaviour constitutes an immediate risk to public health’ and ‘it is
necessary to detain the person to effectively respond to the declared public health emergency’. The
detention must end if the officer (and any doctor chosen by the person) are satisfied that there is no
longer an immediate risk to public health; a magistrate orders the end of the detention; or after 14
days (unless extended by a magistrate.) The officer must facilitate the detainee’s communication with
others, including a lawyer, and tell the detainee that he or she can apply to a magistrate to end the
detention.35
Conclusion
The Committee will write to the Attorney‐General seeking further information as to:
•

the operation of new section 249

•

the meaning of ‘likely’ in new section 252

•

the compatibility of new sections 249 and 252 with Charter s. 21(7).

34

Biosecurity Act 2015 (Cth), ss. 76, 81, 103, 104 & 105.
Public Health Act 2005 (Qld), ss. 349, 350, 355, 360 & 361.

35
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Parliamentary Committees Amendment (SARC Protection
Against Rights Curtailment by Urgent Bills) Bill 2020
Member
Hon David Davis MP
Private Member’s Bill

Introduction Date
Second Reading Date

15 September 2020
16 September 2020

Summary
The purposes of the Bill are to amend the Parliamentary Committees Act 2003 to permit the
Committee to examine draft Bills and to enable a Minister and certain other Members to request the
Scrutiny of Acts and Regulations Committee examine a draft Bill. Note the Second Reading Speech: ‐
‘The Bill opens a mechanism where exposure drafts of bills can be examined by the Committee, where
Ministers or proponents of Private Members’ Bills are able to request SARC to examine a bill… The Bill
will also encourage the rapid examination of bills being expedited through the Chambers or where they
have been designated an urgent bill.’ The Bill:‐


Inserts new section 17A to require the Committee to consider and report under section 17 on a
draft Bill if it has received a written request from the Minister or a person other than a Minister
who is the sponsor of the draft Bill. The Committee may of its own initiative consider a draft Bill
that has been made public before being introduced into the Parliament. [4]



Provides that if the Committee considers a draft Bill is likely to progress to debate on the second
reading without adjournment, it must take all reasonable steps to consider the draft Bill before
the reading in either House of the order of the day for the second reading of the Bill. It must also
in the course of meeting about the draft Bill undertake urgent consultation with persons or
bodies likely to be directly affected by the draft Bill. [4]

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
Statement of compatibility – Exposure drafts
Committee comment
The Committee notes that the Charter’s requirement for statement of compatibility for Bills does not
extend to exposure drafts.36 The Committee observes that statutory reviews of the Charter under
Charter ss. 44 and 45 recommended that draft statements of compatibility accompany exposure drafts
of bills.37 In its Charter s. 44 report, this Committee’s predecessor remarked:38

36
37

38
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Charter s. 28.
Scrutiny of Acts and Regulations Committee, Review of the Charter of Human Rights and Responsibilities
Act 2006 (2011), p. 82, Recommendation 9; Michael Brett Young, From commitment to culture: The 2015
Review of the Victorian Charter of Human Rights and Responsibilities Act 2006 (2015), p. 188,
Recommendation 41(b).
Scrutiny of Acts and Regulations Committee, Review of the Charter of Human Rights and Responsibilities
Act 2006 (2011), [366]‐[367].
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Some submissions and reports argued for greater community consultation in the case of Bills
with a significant human rights impact. SARC considers that the feasibility of such processes is
a matter for the government of the day and should not be mandated by the Charter.
Several submissions remarked that the Exposure Draft Mental Health Bill 2010 lacked a concise
draft statement of compatibility, with its explanatory guide merely noting that such a
statement is required when the Bill is introduced to the Parliament. Although human rights
issues were addressed at various points in the explanatory guide, SARC observes that making
a draft statement of compatibility available at the time of the exposure would ensure that the
development and drafting of the exposure draft was informed by a human rights impact
assessment, that the public is consistently informed about the potential human rights impact
of proposed Bills and that the public has an opportunity for input into the human rights impact
assessment process itself for such Bills. SARC accordingly recommends that, where a proposed
Bill is exposed for public comment, consideration should be given to publishing a draft of the
statement of compatibility for that Bill as appropriate.
In his Charter s. 45 report, Michael Brett Young remarked:39
As recommended by SARC in 2011, the Government should also consider publishing draft
statements of compatibility when it releases exposure drafts of Bills for public comment. This
process would help identify and resolve human rights issues early, before the Bill is introduced
into Parliament. The Government has already done so on occasion.
The Committee notes that both recommendations were supported in the respective government
responses to these reviews.40

39

40

Michael Brett Young, From commitment to culture: The 2015 Review of the Victorian Charter of Human
Rights and Responsibilities Act 2006 (2015), p. 188.
Victoria
government
response,
14
March
2012,
available
at
<https://www.parliament.vic.gov.au/images/stories/committees/sarc/charter_review/report_response/2
0120314_sarc.govtresp.charterreview.pdf>, [2.74]; Government response to the 2015 review of the Charter
of Human Rights and Responsibilities Act, available at <https://www.justice.vic.gov.au/government‐
response‐to‐the‐2015‐review‐of‐the‐charter‐of‐human‐rights‐and‐responsibilities‐act>.
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Worker Screening Bill 2020
Member
Portfolio

Hon Jill Hennessy MP
Attorney‐General

Introduction Date
17 September 2020
Second Reading Date 18 September 2020

Summary
The Bill introduces a single screening framework for people who work with children and those working
in the National Disability Insurance Scheme (NDIS). Note the Second Reading Speech:‐ ‘The single
screening framework adopts the systems and processes established and refined under the Working
with Children Act 2005 to continue the Working with Children Check and adapts those systems and
processes to meet the requirements of the NDIS worker screening.’


Part 2.1 contains general provisions relating to applications for screening checks. [12] Chapter 2
makes provision for NDIS worker screening. Part 2.1 sets out provisions for a person applying
for an NDIS check and the various forms to be used etc and authorise the use of a police
check. [14‐22] NDIS checks may be conducted for category A, B and C applications. (Category A
and B applications must be refused.) An NDIS clearance remains in force for 5 years. [33] Part
2.3 makes provision for interstate NDIS clearances. [35] Part 2.4 makes provision for the
Secretary to consider re‐assessment of eligibility to hold an NDIS clearance. [38] Notice must
be given by the Secretary before revoking an NDIS clearance. [47]



Chapter 3 makes provision for Working with Children Check (WWC) screening. Application may
be made to the Secretary and authorise the use of a police check. WWC checks remain in force
for 5 years. WWC checks may be made in respect of category A, B and C applications.(Category
A and B applications must be refused. VCAT may review category C applications.) [53]
Revocation may be made of a WWC clearance. VCAT may review that decision. [89]



Chapter 4 generally sets out review provisions (including internal review) in respect of NDIS
clearances and decisions in respect of which review may be sought. [94] Part 4.2 makes
provision for VCAT41 review of category A, B and C decisions relating to NDIS clearances. [100]
Part 4.3 makes provision for VCAT review of category A, B and C decisions relating to WWC
clearances. [105] Note the Statement of Compatibility:‐ ‘Rights of review Part 4.1 of the Bill
provides for internal review of decisions relating to applications for NDIS checks and re‐
assessments of NDIS clearances. However, a decision can only be reviewed in relation to an NDIS
category A application or re‐assessment on the grounds that the person was not a person to
whom an NDIS category A assessment standard should have applied. There is no equivalent
internal review process provided for WWC applications and re‐assessments. However, a person
may apply to VCAT under Part 4.2 or 4.3 for review of either an NDIS or WWC decision. NDIS
category A decisions can only be reviewed on the grounds that the applicant for an NDIS check
or holder of an NDIS clearance was a not a person to whom the ‘category A’ classification applies.
Under clause 106, VCAT has slightly greater discretion to consider WWC category A applications,
and can grant a WWC clearance on a WWC category A application where satisfied that doing so
would not pose an unjustifiable risk to the safety of children, and that it is in the public interest
to do so. However, WWC category A decisions can only be reviewed at VCAT if the person was
refused a clearance because they are subject to reporting obligations under Part 3 of the Sex
Offender Registration Act 2004, or because they are subject to relevant orders under the Serious
Offenders Act 2018 on the grounds that the person is not such a person. Further, a person cannot
apply to VCAT for a WWC clearance on a category A decision if the person has, at any time, been
charged with, convicted or found guilty of a WWC category A offence for conduct that occurred
(or is alleged to have occurred) when the person was an adult. Although these clauses limit to

41
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Note clause 101. ‘The Tribunal is to be constituted for the purposes of a proceeding under the Worker Screening Act
2020 by a presidential member or a senior member sitting alone.’
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some degree the ability of persons to seek internal review of NDIS category A decisions and VCAT
review of NDIS or WWC category A decisions, in my view the right to a fair hearing is not limited.
Although NDIS decisions have an additional layer of internal review that is not available for WWC
decisions, the merits review process is available at VCAT for most NDIS and WWC decisions. While
there are limits on the grounds on which NDIS category A decisions can be contested, and certain
persons are excluded from applying to VCAT for WWC clearances on WWC category A decisions,
these restrictions are reasonable given that there will only be a very narrow band of
circumstances where it may be appropriate to grant a clearance to a person whose application
has been treated as a category A application. In the case of an NDIS category A review
application, the person would need to show that their application had been wrongly categorised.
In the case of a WWC category A application, the restrictions on who may bring an application
reflect the fact that where a person has pending charges for, or is convicted or found guilty of,
very serious offences, or is a registered sex offender, it will not be possible to reach the requisite
degree of satisfaction that granting the person clearance would not pose an unjustifiable risk to
the safety of children. Further, where the Secretary has refused a person a WWC clearance on
the basis that they had a charge pending for a category A offence, and that charge has
subsequently been finalised (other than by way of a conviction or finding of guilt), that person is
able to make a fresh application for WWC clearance; in those circumstances, it is not necessary
for such a person to seek review of the original decision at VCAT. In addition, I note that a person
may also seek judicial review of decisions under the circumstances where merits review is not
available. Taking these matters into consideration, I do not consider the right to a fair hearing is
limited by these aspects of the Bill.’


Part 5.1 makes provisions for exemptions from a WWC check. [111] (This includes parent
volunteers in some situations, registered teachers, police officers, protective services officers
and federal police officers.) [117] Chapter 6 set out offences relating to NDIS clearances. [118]
Part 6.2 sets out offences related to child‐related work. [121]



Part 6.1 contains general provisions in respect of the giving of false and misleading information
and the confidentiality of information. [128,130] Chapter 7 makes provision for the sharing of
information between agencies, Departments, the police and the Secretary. [131] Chapter 8
contains general provisions in respect of offences committed by bodies corporate or
unincorporated bodies, associations and partnerships. [144] Part 8.2 contains miscellaneous
provisions including the Secretary’s power of delegation. [146] The Secretary is not personally
liable for anything done or omitted to be done in good faith. [149]



Part 8.3 contains regulation making provisions. [150] Chapter 9 contains transitional provisions.
It repeals the Working with Children Act 2005. [151] Part 9.3 makes consequential amendments
to other Acts by substituting various definitions and headings. [160‐246] Schedule 1 lists NDIS
category A offences. Schedule 2 lists WWC category A offences. Schedule 3 lists NDIS category
B offences. Schedule 4 lists WWW category B offences. Schedule 5 sets out obligations, orders
and offences.

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.
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Charter Issues
Statement of compatibility
Committee comment
The Committee notes that the Bill is a large and complex one that engages many Charter rights. The
Statement of Compatibility provides a clear, helpful and detailed analysis of the various human rights
issues that the Bill raises.
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Report on Subordinate Legislation
SR No 24 – Victoria Police Amendment Regulations 2020
Notices under section 3.6.SA of the Gambling Regulation Act 2003 fixing the value of the
supervision charge for venue operators for 2018‐19
The Committee received correspondence from Ministers in relation to the above subordinate
legislation.
The Committee thanks the Ministers for the attached information.
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Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
Minister for Ports and Freight
Minister for Fishing and Boating

1 Spring Street
Melbourne Victoria 3000 Australia
GPO Box 4356
Melbourne Victoria 3001
Telephone: +61 3 8392 8020
DX: 210292

Our ref: 20080404

Mr Mark Gepp MP
Chairperson
Regulation Review Subcommittee
Scrutiny of Acts and Regulations Committee
By email: sarc@parliament.vic.gov.au

Dear Mr Gepp
NOTICES UNDER SECTION 3.6.5A OF THE GAMBLING REGULATION ACT 2003 FIXING
THE VALUE OF THE SUPERVISION CHARGE FOR VENUE OPERATORS FOR 2018-19
Thank you for your letter of 3 August 2020 sharing your concerns about the Notices under
section 3.6.5A of the Gambling Regulation Act 2003 (the Act) fixing the value of the supervision
charge for venue operators for 2018-19. I note that the Scrutiny of Acts and Regulations
Committee (SARC) has approved the Initial Notice and sought further information about the
compliance of the Second Notice with sections 12C, 12D and 12F of the Subordinate
Legislation Act 1994 (SLA).
I am advised that pursuant to the Subordinate Legislation (Legislative Instruments)
Regulations 2011 (SLA Regulations), a determination under section 3.6.5A (being the
Treasurer’s determination of the venue operator supervision charge) is prescribed in Schedule
3 to be an exempt legislative instrument. Regulation 7 of the SLA Regulations provides that
an exempt legislative instrument listed in Schedule 3 is exempt from the operation of the
following provisions of the SLA:
•
•

Part 2A – Preparation of legislative instruments. This Part of the SLA includes sections
12C to 12K and sets out the obligations to prepare certain certificates
Part 5A – Scrutiny, suspension and disallowance of legislative instruments.

Determinations under section 3.6.5A were added as an exempt legislative instrument on
1 November 2019 by the Subordinate Legislation (Legislative Instruments) Amendment
Regulations 2019. The consultation process for the 2018-19 supervision charge commenced
prior to this date and certificates were inadvertently prepared for the former Minister on the
basis that the determination was still a non-exempt legislative instrument.

As the Treasurer’s determination of the venue operator supervision charge is now an exempt
legislative instrument, the SLA requirements do not apply and the determination has effect.
I note that the only procedural requirement under the SLA that applies to an exempt instrument
is section 16A, being the requirement to publish the instrument in the Government Gazette.
The second notice was published in a special Government Gazette on 5 May 2020.
Should you wish to discuss this matter further, please contact Mr Joel Williams, Executive
Director, Gaming and Liquor at the Department of Justice and Community Safety at
joel.williams@justice.vic.gov.au.
I trust this information has been of assistance to you and apologise for the confusion about this
matter.
Yours sincerely

Hon Melissa Horne MP
Minister for Consumer Affairs, Gaming and Liquor Regulation
/

/

Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Appropriation (Interim) Act 2020
5
Appropriation (Parliament) (Interim) Act 2020
5
Assisted Reproductive Treatment Amendment Bill 2020
3
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Cladding Safety Victoria Bill 2020
8
Constitution Amendment (Fracking Ban) Bill 2020
5
Consumer and Other Acts Miscellaneous Amendments Bill 2020
7
Consumer Legislation Amendment Bill 2020
9
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
8
COVID‐19 Omnibus (Emergency Measures) Act 2020
5
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020
5
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Disability Service Safeguards Amendment Bill 2020
4
Education and Training Reform Amendment Bill 2020
7
Education and Training Reform Amendment (Regulation of Student Accommodation) Bill 2020
4
Education and Training Reform Amendment (School Employment) Bill 2020
8
Family Violence Reform Implementation Monitor Amendment Bill 2020
4
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
Human Tissue Amendment Bill 2020
8
Justice Legislation Amendment (Drug Court and Other Matters) Bill 2020
5
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government (Casey City Council) Act 2020
3
Local Government (Whittlesea City Council) Act 2020
5
Local Government Bill 2019
15 of 2019, 1
National Electricity (Victoria) Amendment Bill 2020
3
National Energy Legislation Amendment Bill 2020
7
North East Link Bill 2020
4
Parliamentary Committees Amendment (SARC Protection Against Rights Curtailment by
Urgent Bills) Bill 2020
9
Petroleum Legislation Amendment Bill 2020
5
Police and Emergency Legislation Amendment Bill 2020
6
Project Development and Construction Management Amendment Bill 2020
2
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
8
Road Safety and Other Legislation Amendment Bill 2019
1
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2020
6
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4, 5
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State Taxation Acts Amendment (Relief Measures) Act 2020
Summary Offences Amendment (Move‐on Laws) Bill 2019
Transport Legislation Amendment Act 2019 (House Amendment)
Transport Legislation Amendment Bill 2019
Victorian Law Reform Commission Amendment Bill 2020
Wage Theft Bill 2020
Wildlife Rescue Victoria Bill 2020
Worker Screening Bill 2020
SUBORDINATE LEGISLATION
Notices under section 3.6.SA of the Gambling Regulation Act 2003 fixing the value of the
supervision charge for venue operators for 2018‐19
Practitioner Remuneration Order 2020
SR No. 88/2019 – Road Safety (General) Regulations 2019
SR No. 93/2019 – Road Safety (Traffic Management) Regulations 2019
SR No. 109/2019 – Wildlife (Marine Mammals) Regulations 2019
SR No. 134/2019 – Education and Training Reform Amendment Regulations 2019
SR No. 162/2019 – Commercial Passenger Vehicle Industry (Infringements) Amendment
Regulations 2019
SR No. 163/2019 – Fisheries Regulations 2019
SR No 24 – Victoria Police Amendment Regulations 2020
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5, 8
3
1, 2
14 of 2019, 1
8
5
6, 7
9

9
5
1
2
5
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7
5
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
Sentencing Amendment (Emergency Worker Harm) Bill 2020
(iii)

9
15 of 2019, 2
15 of 2019, 1
4, 5

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;

Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
(vi)

8

inappropriately delegates legislative power

COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Gender Equality Bill 2019

9
1, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020

8

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
COVID‐19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
COVID‐19 Omnibus (Emergency Measures) Act 2020
COVID‐19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
Human Tissue Amendment Bill 2020
North East Link Bill
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
Sentencing Amendment (Emergency Worker Harm) Bill 2020
State Taxation Acts Amendment (Relief Measures) Act 2020
Summary Offences Amendment (Move‐on Laws) Bill 2019

8
5
9
3, 4
8
4
8
4, 5
5, 8
3
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Transport Legislation Amendment Act 2019 (House Amendment)
Transport Legislation Amendment Bill 2019
Wildlife Rescue Victoria Bill 2020

40

1, 2
14 of 2019, 1
6, 7

Appendix 3
Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members
This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20
15.03.20

3 of 2020
4 of 2020

Summary Offences Amendment
(Move‐on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

North East Link Bill 2020

Treasurer

17.03.20

4 of 2020

Sentencing Amendment
(Emergency Worker Harm)
Bill 2020

Attorney‐General

17.03.20
29.04.20

4 of 2020
5 of 2020

COVID‐19 Omnibus (Emergency
Measures) Act 2020

Premier

02.06.20

5 of 2020

State Taxation Acts Amendment
(Relief Measures) Act 2020

Treasurer

02.06.20
25.08.20

5 of 2020
8 of 2020

Wildlife Rescue Victoria Bill 2020

Andy Meddick MP

16.06.20
23.06.20

6 of 2020
7 of 2020

COVID‐19 Commercial and
Residential Tenancies Legislation
Amendment (Extension) Bill 2020

Consumer Affairs, Gaming and
Liquor Regulation

16.09.20

8 of 2020

Human Tissue Amendment Bill
2020

Health

16.09.20

8 of 2020

Bill Title

Minister/ Member

Transport Legislation Amendment
Bill 2019
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Health

16.09.20

8 of 2020

Premier

‐

9 of 2020

Bill Title

Minister/ Member

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020
COVID‐19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation were considered by the Regulation Review Subcommittee on
23 September 2020.
Statutory rules
Public Interest Determination
Rail Safety National Law National Regulations (Fees and Other Measures) Variation Regulations 2020
SR No. 24 – Victoria Police Amendment Regulations 2020
SR No. 49 – Sex Work (Fees) (Amendment) (Refunds) Regulations 2020
SR No. 50 – Electricity Safety (Electric Line Clearance) Regulations 2020
SR No. 51 – Fisheries Amendment Regulations 2020
SR No. 52 – Domestic Animals Amendment Regulations 2020
SR No. 53 – Supreme Court (Fees) Amendment Regulations 2020
SR No. 54 – Tobacco (Victorian Health Promotion Foundation) Further Amendment Regulations 2020
SR No. 55 – Mineral Resources (Sustainable Development)(Extractive Industries) Amendment
Regulations 2020
SR No. 56 – Mineral Resources (Sustainable Development)(Mineral Industries) Amendment
Regulations 2020
SR No. 57 – Supreme Court (Chapter I Miscellaneous Amendments) Rules 2020
SR No. 58 – Victorian Civil and Administrative Tribunal (Fees) Amendment Regulations 2020
SR No. 59 – Disability Amendment Regulations 2020
SR No. 60 – Disability (Disability (National Disability Insurance Scheme Transition) Amendment
Act 2019) Transitional Regulations 2020
SR No. 61 – Melbourne Strategic Assessment (Environment Mitigation Levy) Regulations 2020
SR No. 62 – Environment Protection (Management of Tunnel Boring Machine Spoil) Regulations 2020
SR No. 63 – Marine Safety Amendment (Expiry Date) Interim Regulations 2020
SR No. 64 – Assisted Reproductive Treatment Amendment Regulations 2020
SR No. 65 – Commercial Passenger Vehicle Industry Amendment Regulations 2020
SR No. 66 – Victims of Crime Commissioner Regulations 2020
SR No. 67 – Water (Infringements) Regulations 2020
SR No. 68 – Fire Rescue Victoria (General) Regulations 2020
SR No. 69 – Fire Rescue Victoria (Firefighters' Presumptive Rights Compensation and Fire Services
Legislation Amendment (Reform) Act 2019) Transitional Regulations 2020
SR No. 70 – Electronic Transactions (Victoria) Regulations 2020
SR No. 71 – Cemeteries and Crematoria Amendment Regulations 2020
SR No. 72 – Local Government (Electoral) Regulations 2020
SR No. 73 – Drugs, Poisons and Controlled Substances Amendment (Residential Medication Chart)
Regulations 2020
SR No. 74 – Water (Notice of Disposition of Land) Regulations 2020
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SR No. 75 – Water (Register of Interests) Regulations 2020
SR No. 76 – Public Health and Wellbeing Amendment (Further Infringement Offences)
Regulations 2020
SR No. 77 – Health Services (Quality and Safety) Regulations 2020
SR No. 78 – Occupational Health and Safety (COVID‐19 Incident Notification) Regulations 2020
SR No. 79 – Public Health and Wellbeing Further Amendment (Infringements) Regulations 2020
SR No. 80 – Magistrates’ Court Criminal Procedure Amendment Rules 2020
SR No. 81 – Education and Training Reform Amendment (COVID‐19 Emergency Measures)
Regulations 2020
SR No. 82 – Mental Health Further Amendment Regulations 2020
SR No. 83 – Building Amendment (Emergency Accommodation) Regulations 2020
SR No. 84 – Occupational Health and Safety Amendment (Crystalline Silica) Interim Regulations 2020
SR No. 85 – Children’s Court Criminal Procedure Amendment Rules 2020
SR No. 86 – Public Health and Wellbeing Amendment (Compliance) Regulations 2020
SR No. 87 – Library Purposes Trusts Regulations 2020
SR No. 88 – Victims of Crime Assistance Rules 2020
Legislative instruments
Complaints Handling Standards 2020
Conveyancers Professional Indemnity Insurance Order
Declaration of Conservation Areas
Declaration of Levy Area
Ministerial Direction Pursuant to Section 61 of the Fisheries Act 1995
Notice under section 3.6.5A of the Gambling Regulation Act 2003 fixing the value of the supervision
charge for venue operators for 2018‐19 (1 May 2020)
PrimeSafe Determination of Licence Category and Fees for Vehicle‐Based Meat Processing Facilities
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MINORITY REPORT
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Neale Burgess MP, Member for Hastings, Deputy-Chair SARC.
Beverley McArthur MP, Member for Western Victoria Region, Member SARC.
1. Why a minority report was required
The need for this minority report arises because Labor Government MPs, Mark Gepp MP
(the Chair), Member for Northern Victoria Region; Sonya Kilkenny MP, Member for
Carrum; Nina Taylor MP, Member for Southern Metropolitan Region; and Sarah Connolly
MP, Member for Tarneit (majority members); used their majority on the Scrutiny of Acts
and Regulations Committee (SARC) to prevent proper scrutiny of this contentious
legislation.
During the Committee’s meeting on 9 October 2020, the majority members opposed
motions moved by Beverley McArthur MP and Neale Burgess MP (minority members),
including:


Requiring the SARC Secretariat to forward all submissions to SARC Members;



Requiring the SARC Secretariat to publish all submissions made by the Victorian
community on the SARC website and not just those called for by SARC;



A statement that SARC affirms that the Bill as passed in the Victorian Legislative
Assembly is unsupportable because it is an unacceptable infringement on the
rights and liberties of Victorians; and that SARC does not support the Bill in the
form that passed the Assembly.

These motions were all either blocked or voted down by the majority members.
It is disappointing that despite her public protests, the sole other non-government
member of the committee, Fiona Patten MP, Member for Northern Metropolitan Region
and Leader of the Reason Party, supported the government majority on most points.

2. The role of SARC
The website of the Victorian Parliament describes the crucial role that SARC performs in
the following way:

The Terms of Reference of the Committee contain principles of scrutiny that enable it
to operate in the best traditions of non-partisan legislative scrutiny. These traditions
have developed since the first Australian scrutiny of bills committee of the Australian
Senate commenced scrutiny of bills in 1982. They are precedents and traditions
followed by all Australian scrutiny committees.
SARC's functions are set out in section 17 of the Parliamentary Committees Act 2003
which provides:
17 Scrutiny of Acts and Regulations Committee
The functions of the Scrutiny of Acts and Regulations Committee are:
(a) to consider any Bill introduced into the Council or the Assembly
and to report to the Parliament as to whether the Bill directly or
indirectly –
(i) trespasses unduly upon rights or freedoms;
(ii) makes rights, freedoms or obligations dependent upon
insufficiently defined administrative powers;
(iii) makes rights, freedoms or obligations dependent upon
non-reviewable administrative decisions;
(iv) unduly requires or authorises acts or practices that may
have an adverse effect on personal privacy within the meaning
of the Privacy and Data Protection Act 2014;
(v) unduly requires or authorises acts or practices that may
have an adverse effect on privacy of health information within
the meaning of the Health Records Act 2000;
(vi) inappropriately delegates legislative power;
(vii) insufficiently subjects the exercise of legislative power to
parliamentary scrutiny;
(viii) is incompatible with the human rights set out in the
Charter of Human Rights and Responsibilities;
The COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
(Bill), described by Research Fellow at the Institute of Public Affairs, Morgan Begg, as

‘the most significant violation of human rights in Australian history’,1 was introduced in
the Victorian Legislative Assembly (the Assembly) and passed in just two days.2
While the manner and timing of the introduction of the Bill into the Assembly had already
left SARC with very little time to scrutinise it beforehand, the Government’s majority on
the Committee voted to prevent any scrutiny of their assault on the liberties and
freedoms of Victorians.
The important role of SARC outlined above, is magnified in the current circumstances,
where the State Government has already used its extraordinary ‘state of emergency’
powers to effectively paralyse the people’s parliament.
The majority members’ persistent attempts to deny proper scrutiny of the Bill was a clear
abdication of the Committee’s responsibilities. The disreputability of this approach is only
furthered by the character of this Bill and the serious threats it contains to the
fundamental human rights of Victorians, which the majority members decided to ignore
for partisan reasons.
The actions of the majority members to prevent the necessary scrutiny of the Bill renders
the role of SARC completely redundant. These members’ deliberate oversight
undermines the responsibility of SARC to the Victorian Parliament and the Victorian
community.
3. The case for an Inquiry
The Honourable David Davis MP, Member for Southern Metropolitan Region, wrote to
the Committee on 6 October 2020 requesting the committee conduct a public
examination of the Bill.
The minority members supported an inquiry being held because of the extent of the
infringements on human rights contained in the Bill. It was also clearly open to the
committee to conduct such an inquiry, as its jurisdiction had been engaged by the tabling
of the Statement of Compatibility with the Charter of Human Rights and Responsibilities
in the Assembly, at the same time as the introduction of the Bill and second reading
speech.

1

“The Covid Omnibus Bill Would Be The Most Significant Violation Of Human Rights In Australian History” –
submission by the Institute for Public Affairs.
2
Introduced on 17 September 2020 and passed it on 18 September 2020.

Minority members took the view that where a bill contains provisions that will severely
impact the rights and liberties of Victorians, an open inquiry must be conducted, with
submissions and formal public evidence in a hearing format.
Minority members noted the huge public interest in an enquiry evidenced by the requests
of the more than thirteen thousand emails sent to the Committee.
A motion requiring an inquiry to be established was moved by minority members at a
meeting of SARC. However, the Chair repeatedly refused to allow the Committee to
consider the motion or vote on it.
It is difficult to imagine legislation that demands SARC’s attention more emphatically
than the Andrews Government’s ‘Omnibus Bill’ and yet the majority members of the
Committee chose to wave it through unscrutinised.
The irony of the government majority of the Victorian Parliament’s scrutiny of bills
committee, blocking the scrutiny of a bill that severely tramples their rights and liberties,
will not be lost on Victorians. The Chair of this Committee should be protecting the
liberties of Victorians instead of allowing himself to be involved in a whitewash on behalf
of his Premier and Government.
4. Submissions
The majority members resisted acceptance of any submissions, however their hand was
forced through the receipt of several unsolicited submissions from high profile and
respected organisations, operating in the area of human rights. The response of the
majority was to invite submissions from just five organisations: Victorian Bar, Law
Institute of Victoria, Victorian Equal Opportunity and Human Rights Commission, Human
Rights Law Centre and Justice Connect.
It is the view of the minority members that accepted submissions by the Committee
should not be limited to a small number of handpicked organisations, but extended to all
Victorians and entities.
Minority member, Beverley McArthur MP, Member for Western Victoria Region, moved
that an invitation be provided to members of the Victorian community to make
submissions on the Bill to SARC. This motion was passed by the Committee, however
the submissions which were made by the Victorian public were treated vastly different
than those made by the aforementioned selected organisations.

Despite the best efforts of the majority members, Victorians became aware of the danger
to human rights posed by the Bill and the attempts to conceal it from them, prompting
more than 13,000 submissions to be received within 72 hours of the invitation.
The four handpicked submissions from three invited organisations were all published on
SARC’s website. However, despite motions being moved by minority members seeking
equal treatment for submissions from the Victorian public, none of the more than 13,000
received were published on the website.
At the time of the meeting, despite repeated requests, minority members were also
denied access to the thousands of submissions to which they were entitled. These
submissions, required for members to properly perform their duties, were made available
to members only at 10.33am on Monday 12 October.
All submissions should have been made available to each member to inform their
deliberations at the committee meeting on Friday 9 October. It is also beyond
disrespectful to the thousands of Victorians who felt concerned enough to respond to
write a submission, only for their correspondence to be ignored and not considered. The
authors of these submissions may well deserve an apology from the Committee.
Prominent submissions not published by the Committee, and not made available to the,
include that made by senior barristers, Ross Gillies QC, The Hon Dr Chris Jessup QC, Jack
Rush RFD QC, David Shavin QC, Pat Tehan QC, Chris Blanden QC, Peter Chadwick QC,
Gavin Silbert QC, Áine Magee QC, Paul Hayes QC, Michael Gronow QC and Matthew
Harvey SC. They concluded in the following terms:
For the reasons advanced in paragraphs 15 to 21 and 24 to 36 above, the SARC
should conclude and declare that section 16 of the Bill (and more particularly the
proposed sections 250 and 252 of the Public Health and Wellbeing Act 2008)
directly, or alternatively, indirectly:
(a) is incompatible with the human rights set out in the Charter;
(b) unduly trespasses upon rights and freedoms of Victorians (and visitors to
Victoria); and
(c) makes rights, freedoms or obligations dependent on insufficiently defined
administrative powers.

Nor was the submission from the Institute for Public Affairs. Their opinion “The Covid
Omnibus Bill Would Be The Most Significant Violation Of Human Rights In Australian
History”, referred to the damage already caused by the Andrews Government’s
indiscriminate exercise of existing emergency powers, impacting on the rights of
Victorians and stated:
At page 2, paragraph 3:
Economic analysis by the Institute of Public Affairs published in September estimated
that 260,000 Victorians will be put out of work as a direct result of the state
government’s Roadmap, in addition to the 432,000 Victorians who have already lost
their jobs because of the lockdown restrictions put in place since March. The total of
just under 700,000 unemployed Victorians is equivalent to one-fifth of the entire
Victorian workforce.
Then at page 5, paragraph 5:
An abolition or limitation of the right of habeas corpus would mean that a person may
be detained by an authorised officer under a subjective determination about whether
a person is likely to breach a direction in the future, but the detained person would
not be able to appeal to a court to test whether the power was properly exercised. It
is deeply dehumanising, degrading, and undignifying for a person to not only have
their freedom arbitrarily removed, but to also be denied any right of review or appeal.
5. Behaviour of the Chair
The minority report brings to the attention of both houses concerns that it has with the
behaviour of the Chair. During the examination of submissions and evidence the minority
report members were at a disadvantage because the Chair failed to provide all
submissions within a timely period. This is a substantial failure of proper procedure and
standards.
Blocking the capacity of non-government members to move motions is an affront to
parliamentary procedure and its democratic obligations.
6. Conclusion and recommendations
The Bill is an unacceptable infringement on the rights and liberties of Victorians.

As dissenting members of that Committee, we wish to place on record our serious
concerns about the failure of SARC to discharge its obligations in the case of this Bill.
SARC is expressly constituted to guard jealously the rights and freedoms of Victorians,
and to ensure that neither individual freedoms nor democratic accountability are
diminished by legislation passed by Parliament.
While we understand the challenges occasioned by the unprecedented haste with which
this legislation has been presented, we believe that fulfilling the essential purpose of the
committee is more important than following conventions established to date.
It is simply inadequate to refer to ‘usual practice’ in dismissing our calls for more timely
scrutiny of this Bill, given both its extraordinary nature and its accelerated timetable.
The Chair’s politically motivated failure to respond has, therefore, rendered null and void
the democratic safeguard SARC customarily provides Victorian legislation.
We are disappointed to conclude that the actions of Labor members of SARC
compromised the Committee’s essential purpose and undermined the quality of
Parliamentary debate, instead simply protecting the Andrews Government’s disorganised
and incompetent production of this freedom-threatening legislation.
We recommend that the Committee publish at the earliest opportunity, all submissions
received other than those omitted at the author’s request, or those containing profanities
or other inappropriate content.

LIST OF ATTACHMENTS
a. Correspondence from David Davis MP.
b. Submission to SARC from Ross Gillies QC, The Hon Dr Chris Jessup QC, Jack Rush
RFD QC, David Shavin QC, Pat Tehan QC, Chris Blanden QC, Peter Chadwick QC,
Gavin Silbert QC, Áine Magee QC, Paul Hayes QC, Michael Gronow QC and
Matthew Harvey SC.
c. Submission from the Institute for Public Affairs.
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Legislative Council
Parliament House
Spring Street
Melbourne VIC 3002
Telephone: 9651 8911

David M. Davis, M.P.
Member for Southern Metropolitan Region
Leader of the Opposition in the Legislative Council
Shadow Minister for Public Transport (Metropolitan); Transport
Infrastructure; Equality; Federal-State Relations; Priority Precincts; the Arts

Mr Mark Gepp, MLC
Chair
Scrutiny of Acts and Regulations Committee

6 October 2020

By email: mark.gepp@parliament.vic.gov.au

Dear Mark,
I write about your two letters dated 5 October 2020 concerning:
1. The COVID-19 Omnibus (Emergency Measures and other Acts) Amendment Bill 2020
I make the following points, firstly considering the COVID19 Omnibus Bill. While it seems that the
community will have 48 hours to make submissions, I consider this to be wholly inadequate. In a Bill
which so sharply threatens human rights and freedoms and directly engages so many aspects of the
Charter of Human Rights and Responsibilities Act 2008, it is my view that the Committee should have
undertaken a full and transparent public inquiry, including public submissions and public hearings.
This was the essence of my letter of 28 September.
Given the three-week break between sitting weeks, the Committee had ample time to undertake
such an inquiry and I am disappointed it did not. I believe SARC must review its work patterns and
lift its work rate in the light of the unprecedented assaults on the long-established rights and
liberties that are currently being undertaken by the Premier Daniel Andrews and the government he
leads.
The Scrutiny of Acts and Regulations Committee (SARC) is a critical watchdog. Its focus on protecting
human rights and liberties predate the Charter by years. The ancient liberties incorporated in the
Victorian Constitution are being put at risk in the COVID Omnibus Bill and my concerns are now well
recorded.
In addition to the issues identified by the lawyers and others including the Bar Council referred to in
my earlier letter, I register an additional concern. The designation of authorised officers by the
Secretary of the Department of Health and Human Services contained in Clause 16 of the Bill and the
changes made specifically with the introduction of proposed new sections 250, 251 and 252 to the
Public Health and Wellbeing Act 2008 raise concerns about the impact of the Bill on the rights of
Culturally and Linguistically Diverse (CALD) Victorians. As I understand it, one of the justifications
used by the Andrews Labor Government for the introduction of these extraordinary new powers is
the appointment of authorised officers within specific CALD groups within the Victorian community
Whilst I recognise the importance of smooth communication of public health orders and advice to
CALD communities and the need to maintain dialogue and communications, and support strongly
such efforts, the proposed mechanism is the wrong one. The appointment of authorised officers
within CALD communities risks sending the wrong signal.

Such officers may take on the feeling of a commissar, a concept sadly only too familiar to members
of Victoria’s CALD communities, some who have come from backgrounds and countries where the
state had much greater powers than has generally been accepted in Common Law countries and
where the rights and protections have not been present. That an authorised officer may be
appointed to an individual CALD community by the Secretary as “a person the Secretary considers
appropriate for appointment based on the person’s skills, attributes, experience or otherwise”, is
concerning.
Proposed Section 251 would allow “authorised officers to receive assistance from any person in
carrying out their duties in relation to their powers to investigate, eliminate or reduce public health
risks” (including a police officer). Proposed Section 252 would under Daniel Andrews’ proposal be
inserted into the Act providing additional emergency powers under the State of Emergency to detain
a “high risk person” if a designated authorised officer believes that person is likely to refuse or fail to
comply with a direction. A high risk person is defined as a person who has been diagnosed with
COVID19 and has not been given clearance from self-isolation or a close contact of a person who has
been diagnosed with COVID19 and has not been given clearance from self-quarantine. A detention
period may extend as long as the designated authorised officer reasonably believes the person is a
high-risk person who is likely to refuse or fail to comply with the direction.
As you can see, these are extraordinary powers and if wielded without proper checks and balances,
could be misused by authorised officers, including those designated within a CALD community. I
think it is a mistake to link the legitimate education and communication functions with policing
functions, especially in the context of CALD communities.
There are clearly inadequate review rights and protections proposed in this Bill and, given the
extreme powers proposed, this lack of review and lack of oversight should concern Victorians. I note
the lack of oversight and independent protections is likely to be of concern to many CALD
communities whose members may be subject to the exercise of the draconian powers proposed.
2. The Public Health Orders, Public Health and Wellbeing Act 2008 directions
I note your comment that SARC had reported in Alert Digest No. 8 on 15 September 2020. I am keen
to note that whilst this report made a number of important points, it did not look in great detail at
the individual orders, their context within the Public Health and Wellbeing Act 2008, including the
objectives of that Act, including the proportionality and the very important issues drawing on the
objectives of the Public Health and Wellbeing Act of the scientific basis and evidentiary basis of each
and every Public Health Order.
For example, the curfew, now removed, and separately subject to legal examination in the Supreme
Court, appears to have had a very weak scientific or evidentiary basis. This is material to whether
the impact on human rights is supportable. Noting the tabling of the Government’s State of
Emergency report, referred to in my earlier letter, which included the tabling of all orders to that
date, including in the example I used, the curfew, it is open to the Committee to look at each and
every one of the orders, their evidentiary basis, whether they meet the scientific and proportionality
objectives laid out in the Act.
In short, if there is no proper scientific evidence or a measure has not been developed with a
scientific or proportionality weighting, as required by the legislation, it is open to the Committee to
examine such subordinate legislation, to seek evidence, to seek documentation from the relevant
minister and officers, to hold hearings and to report to Parliament. In my view that is a critical role
for SARC at this time when harsh, indeed unprecedented, measures are being taken as part of the
Government’s response to COVID19.

With the greatest of respect, Alert Digest No. 8, whilst containing useful comments, did not see the
exercise of SARC’s full powers and responsibilities and I repeat my request for SARC to
comprehensively examine the individual public health orders, as tabled, as it is entitled to do under
the Parliamentary Committees Act.
I have also copied this letter to the Deputy Chair and other members of SARC and your Executive
Officer.
Yours faithfully,

The Hon David Davis MP
Member for Southern Metropolitan Region

7 October 2020

Mr Mark Gepp MLC
Chair
Scrutiny of Acts and Regulations Committee
Parliament of Victoria
Parliament House
Spring Street
EAST MELBOURNE VIC 3003
Email:

mark.gepp@parliament.vic.gov.au
sarc@parliament.vic.gov.au

Dear Mr Gepp,
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Submission to the Scrutiny of Acts and Regulations Committee

Introduction

1.

We make this submission to the Scrutiny of Acts and Regulations Committee (SARC) in respect
of Division 5 (section 16) of the COVID-19 Omnibus (Emergency Measures) and Other Acts
Amendment Bill 2020 (Bill), which is to be read in the Legislative Council during the session
scheduled to commence on Tuesday, 13 October 2020.

2.

It is understood that the SARC is to convene on Monday, 12 October 2020 to consider whether
the Bill, directly or indirectly: trespasses unduly upon rights or freedoms;1 makes rights, freedoms
or obligations dependent upon insufficiently defined administrative powers;2 makes rights,
freedoms or obligations dependent upon non-reviewable administrative decisions;3 and, is
incompatible with the human rights set out in the Charter of Human Rights and Responsibilities
Act 2006 (Charter).4

3.

It is also acknowledged that the SARC ‘must consider any Bill introduced into Parliament and
must report to Parliament as to whether the Bill is incompatible with human rights.’5

1

Parliamentary Committees Act 2003, section 17(a)(i).
Parliamentary Committees Act 2003, section 17(a)(ii).
3
Parliamentary Committees Act 2003, section 17(a)(iii).
4
Parliamentary Committees Act 2003, section 17(a)(viii).
5
Charter of Human Rights and Responsibilities Act 2006, section 30.
2

History and Relevant Provisions of the Bill

4.

The Bill was introduced into the Legislative Assembly by The Honourable Jill Hennessy MP,
Attorney General for the State of Victoria (Attorney General) on 17 September 2020.

5.

Accompanying the first reading of the Bill was a Statement of Compatibility with the Charter,6
in which the Attorney General stated: ‘I am satisfied that the Bill is compatible with the Charter
and, if any rights are limited, those limitations are reasonable and demonstrably justified having
regard to the factors in section7(2) of the Charter’, before elaborating further in respect of human
rights issues arising from the proposed amendments to the Public Health and Wellbeing Act 2008
under the sub-headings ‘Expansion of categories of persons who can be authorised officers’ and
‘Expansion of power to detain’.7

6.

The Bill was read a second time and passed in the Legislative Assembly on 18 September 2020.8

7.

The Bill seeks to add a new Part 13 to Division 5 of the Public Health and Wellbeing Act 2008.
The new Part 13 is entitled ‘Part 13 – COVID-19 temporary measures’ and introduces six new
sections to the Public Health and Wellbeing Act 2008 (sections 249 to 254).

8.

There are two sections of Part 13 of the Bill which are the subject of this submission:
(a)

Section 250 (sub-headed ‘Secretary may appoint authorised officers’), which adds a new
section 30(1A) to the Public Health and Wellbeing Act 2008 (the appointment provision),
which provides (emphasis added):
In addition to the persons who may be appointed under subsection (1), the Secretary by
instrument may appoint any of the following to be an authorised officer for the purposes of
this Act—
(a)
a person the Secretary considers appropriate for appointment based on the person's
skills, attributes, experience or otherwise.
(b)
a person included in a prescribed class of person.

(b)

Section 252 (sub-headed ‘Further emergency powers’), which adds a new section 200A to
the Public Health and Wellbeing Act 2008 (the detention provision), which provides
(emphasis added):
(1)

A designated authorised officer may detain a person under section 200(1)(a) if—
(a)
a direction has been given in the exercise of an emergency power under section
200(1)(a), (b), (c) or (d); and
(b)
the designated authorised officer reasonably believes that a person who is
required to comply with the direction—
(i)
is a high risk person within the meaning of subsection (2); and

6

Charter of Human Rights and Responsibilities Act 2006, section 38.
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Statement of Compatibility,
17 September 2020.
8
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Second Reading Speech, 17
September 2020.
7
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(ii)

is likely to refuse or fail to comply with the direction.

(2)

A person is a high risk person if—
(a)
the person has been notified that the person has been diagnosed with COVID19 and has not been given clearance from self-isolation in accordance with
the applicable requirements; or
(b)
the person has been notified in accordance with the applicable requirements
that the person is a close contact of a person who has been diagnosed with
COVID-19, and has not been given clearance from self-quarantine in
accordance with the applicable requirements.

(3)

For the purposes of detaining a person under section 200(1)(a) in accordance with
this section—
(a)
the reference in section 200(1)(a) to the period reasonably necessary to
eliminate a serious risk to public health is taken to be a reference to the period
throughout which a designated authorised officer reasonably believes that the
person—
(i)
is a high risk person; and
(ii)
is likely to refuse or fail to comply with the direction; and
(b)
the reference in section 200(6) to whether the continued detention of the
person is reasonably necessary to eliminate a serious risk to public health is
taken to be a reference to whether the continued detention of the person is
reasonably necessary because a designated authorised officer reasonably
believes that the person—
(i)
is a high risk person; and
(ii)
is likely to refuse or fail to comply with the direction.

(4)

In this section—
applicable requirements, in relation to a matter, means the requirements specified in
a direction given under section 200(1) in respect of that matter;
designated authorised officer means an authorised officer who may exercise any of
the public health risk powers and emergency powers because of the operation of
section 199(2) (whether or not the authorised officer gave the direction mentioned in
subsection (1)(a)).

The Bill is incompatible with the Charter and trespasses unduly on rights and freedoms

The Charter

9.

In general, a human right may only be limited where the limitation or qualification of such right
is reasonable and where the limitation ‘can be demonstrably justified in a free and democratic
society based on human dignity, equality and freedom, and taking into account all relevant
factors’ which include (amongst other considerations): the nature of the right and of the
limitation; the importance of the limitation and its relationship with its purpose; and, any less
restrictive means reasonably available to achieve the purpose the limitation seeks to achieve.9

10.

9

Relevantly, the Charter protects the following human rights in Victoria:

Charter of Human Rights and Responsibilities Act 2006, section 7(2).

3

(a)

Freedom of movement;10 and
12

Freedom of movement
Every person lawfully within Victoria has the right to move freely within Victoria and to
enter and leave it and has the freedom to choose where to live.

(b)

Right to liberty and security of person11
21

Right to liberty and security of person
(1)

Every person has the right to liberty and security.

(2)

A person must not be subjected to arbitrary arrest or detention.

(3)

A person must not be deprived of his or her liberty except on grounds, and in
accordance with procedures, established by law.

(4)

A person who is arrested or detained must be informed at the time of arrest or
detention of the reason for the arrest or detention and must be promptly informed
about any proceedings to be brought against him or her.

..

11.

The Charter renders it unlawful for a public authority ‘to act in a way that is incompatible with a
human right or, in making a decision, to fail to give proper consideration to a relevant human
right’.12 Additionally, Victorian public officials are legally required to respect and promote the
human rights set out in the Charter by ‘making decisions and providing advice consistent with
human rights’ and actively implementing, promoting and supporting human rights.13

The Public Health and Wellbeing Act 2008

12.

Importantly, decisions made and actions taken in the administration of the Public Health and
Wellbeing Act 2008 should ‘be proportionate to the public health risk sought to be prevented,
minimised or controlled’ and ‘not be made or taken in an arbitrary manner’. 14

The appointment provision

13.

The Explanatory Memorandum to the Bill15 explains the appointment provision in the following
terms:
This will expand the persons who may be appointed as authorised officers. It is intended to include
additional public sector employees from Victoria as well as such employees from other Australian
jurisdictions, and individuals with connection to particular communities to ensure that certain
activities, such as contact tracing, can be conducted in a culturally safe manner.

10

Charter of Human Rights and Responsibilities Act 2006, section 12.
Charter of Human Rights and Responsibilities Act 2006, section 21.
12
Charter of Human Rights and Responsibilities Act 2006, section 38(1).
13
Public Administration Act 2004, section 7(1)(g).
14
Public Health and Wellbeing Act 2008, section 9.
15
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Explanatory Memorandum,
page 8.
11
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14.

Further, in her Second Reading Speech,16 the Attorney General stated:
The broader class of persons who may be appointed as authorised officers may include public sector
employees from Victoria and other Australian jurisdictions. For example, health services staff,
WorkSafe officers such as Inspectors, Victoria Police members and Protective Services Officers.
The Bill will also enable the appointment of individuals with particular attributes, such as
connection to particular communities, to ensure that certain activities, like contact tracing, can be
conducted in a culturally safe manner. ..
..
This amendment will provide an important additional mechanism to ensure timely and effective
compliance and enforcement action can be taken to contain the spread of COVID-19. It will also
ensure that Victoria Police and WorkSafe Inspectors, should they be appointed, have appropriate
powers to enforce public health directions.

15.

The appointment provision confers on the Secretary (Secretary) to the Department of Health and
Human Services (DHHS) a very broad discretion as to whom the Secretary may appoint as
authorised officers, for the purposes of the Public Health and Wellbeing Act 2008,17 qualified
only by the requirement for the Secretary not to appoint someone to be an authorised officer
unless the Secretary is satisfied that the person being appointed is ‘suitably qualified or trained’.18

16.

The role of an authorised officer comes into being upon a ‘state of emergency’ being declared by
the Minister for Health arising out of any circumstances causing a serious risk to public health.19
For the purposes of eliminating or reducing the serious risk to public health (during a state of
emergency), the Chief Health Officer may authorise authorised officers appointed by the
Secretary to ‘exercise any of the public health risk powers and emergency powers’20 which
include: detaining persons; restricting movement of persons; and, giving any other direction they
consider is reasonably necessary to protect public health.21

17.

Here, the appointment of persons as authorised officers for the purposes of the Public Health and
Wellbeing Act 2008 carries with it the serious consequence that such persons appointed pursuant
to the appointment provision (subject to any caveat or restriction expressed in the terms of their
appointment by the Secretary) could be empowered to enforce the detention provision, in addition
to the existing public health risk and emergency powers detailed in section 200 of the Act.

16

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Second Reading Speech,
17 September 2020.
17
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, section 250.
18
Public Health and Wellbeing Act 2008, section 30(2).
19
Public Health and Wellbeing Act 2008, section 198(1).
20
Public Health and Wellbeing Act 2008, section 199(2)(a).
21
Public Health and Wellbeing Act 2008, section 200(1).
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18.

The appointment provision allows for the possibility of public servants within the DHHS and
other Australian jurisdictions, Worksafe Inspectors, Victoria Police, Protective Services Officers
and ‘individuals with particular attributes, such as connection to cultural communities’, all being
appointed as authorised officers for the purposes of the Public Health and Wellbeing Act 2008.
In fact the appointment provision in its present state is so broad, almost any adult member of the
Victorian community could fall within its rubric.

19.

Given the substantial powers which can be exercised by authorised officers for the purposes of
the Public Health and Wellbeing Act 2008,22 it is respectfully suggested that the exercise of such
powers be extended only to Victoria Police officers, who are trained and experienced in law
enforcement and community engagement, particularly when it comes to detention of persons.

20.

Appointing persons as authorised officers who are not Victoria Police officers, carries with it the
substantial risk of mistaken or inappropriate exercise of emergency powers by persons who are
relatively untrained and inexperienced in law enforcement, thereby possibly resulting in
miscarriages of justice and breaches of, or trespasses upon, individuals’ human rights or
freedoms.

21.

The appointment provision in its current form is too broad and should not be enacted.

The detention provision

22.

In the Explanatory Memorandum to the Bill,23 the commentary explains the detention provision
in the following terms:
New section 200A(3) provides for the application of sections 200(1)(a) and 200(6) .. for the
purposes of detaining a person under section 200(1)(a) in accordance with new section 200A.
Section 200(1)(a) .. provides an emergency power to detain any person or group of persons in an
emergency area for the period reasonably necessary to eliminate or reduce a serious risk to public
health. New section 200A(3)(a) provides that the reference in section 200(1)(a) to the period
reasonably necessary to eliminate a serious risk to public health is taken to be a reference to the
period throughout which a designated authorised officer reasonably believes that the person is high
risk person who is likely to refuse or fail to comply with the direction.
Section 200(6) .. requires an authorised officer to review, at least once every 24 hours during the
period that a person is subject to detention under section 200(1)(a), whether the continued detention
of the person is reasonably necessary to eliminate or reduce a serious risk to public health. New
section 200A(3)(b) provides that the reference in section 200(6) to whether the continued detention
of the person is reasonably necessary to eliminate a serious risk to public health is taken to be a
reference to whether the continued detention of the person is reasonably necessary because a
designated authorised officer reasonably believes that the person is a high risk person who is likely
to refuse or fail to comply with the direction.

22

Public Health and Wellbeing Act 2008, section 200(1).
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Explanatory Memorandum,
pages 9-10.
23
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23.

In her Second Reading Speech,24 the Attorney General stated:
The Bill will provide further emergency powers to authorised officers to issue detention notices and
detain particular high-risk persons if the authorised officer reasonably believes that a person is likely
to refuse or fail to comply with a direction made by the Chief Health Officer. High-risk persons are
defined to include those diagnosed with COVID-19 and still infectious, and close contacts of those
people.
This amendment will enable the authorised officer to detain individuals for the purpose of ensuring
compliance with the relevant direction during the COVID-19 state of emergency. This amendment
will ensure that in instances where a person is COVID-19 positive or a close contact and is likely
to refuse or fail to comply the person can be detained into quarantine to ensure the safety of their
family, close contacts and the wider community.

24.

The following elements all must be satisfied before an authorised officer can detain a person
under the detention provision during a state of emergency:
(a)

A direction has to be given to a person by an authorised officer in the exercise of an
emergency power;

(b)

The authorised officer reasonably believes that the person who was the subject of the
direction:
(i)

is a ‘high risk person’ (being a person diagnosed with COVID-19 who has not been
given [DHHS] clearance from self-isolation, or a ‘close contact’ of such person);
and

(ii)

25.

is likely to refuse or fail to comply with such direction.

The reach of the detention provision is considerable, in that it extends well beyond those persons
diagnosed with COVID-19 who are undergoing self-quarantine, to those persons deemed to be a
‘close contact’ of such self-quarantined COVID-19 persons.

26.

Additionally, a person can be detained under the detention provision for such period of time
which the authorised officer considers to be reasonably necessary to eliminate a serious risk to
public health, for as long as the authorised officer considers the person detained to be a high risk
person and likely to refuse or fail to comply with the relevant direction.

27.

The detention provision is offensive to the Charter and trespasses unduly upon rights and
freedoms for three reasons.

28.

First, it is arbitrary25 and contrary to section 21(2) of the Charter in two respects:

24

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Second Reading Speech,
17 September 2020.
25
See: WBM v Chief Commissioner of Police [2010] VSC 219, [51] (Kaye J), where His Honour concluded that
within the meaning of the Charter, ‘arbitrary’ referred to ‘a decision or action that was not based on any relevant
identifiable criterion but that stemmed from an act of caprice or whim’. See also: WBM v Chief Commissioner of
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(a)

When it is triggered by the subjective assessment of an authorised officer as to whether or
not they reasonably believe a person is likely to refuse or fail to comply with a direction
issued in furtherance of an emergency power; and

(b)

When it is able to continue to be enforced against the person detained, again on the
subjective determination of an authorised officer (reviewable by an authorised officer at
least once every 24 hours during detention),26 for as long as they consider:
(i)

it reasonably necessary to eliminate a serious risk to public health; and

(ii)

the person detained to be a high risk person and is likely to refuse or fail to comply
with a direction issued in furtherance of an emergency power.

29.

Second, it operates pre-emptively where a person can be detained on an authorised officer’s
suspicion that such person is unlikely to follow a direction, without that person actually having
breached any direction or law – in other words, an authorised officer, without any guiding
objective legislative criteria, is able to rely upon their prediction as to a person’s future behaviour
in deciding whether or not to detain such person. Such a legislative outcome is unprecedented in
Australia.

30.

In the Statement of Compatibility with the Charter which accompanied the Bill, 27 the Attorney
General in considering the possible arbitrary and pre-emptive nature of the detention provision
stated:
I also note that the courts have accepted the use of protective detention powers in other
circumstances where an assessment is required of future risk (such as under the preventative
detention regimes for serious sex offenders).

31.

In our view, the comparison of people in Victoria being arbitrarily detained under the detention
provision to convicted sex offenders being detained under the Serious Sex Offenders (Detention
and Supervision) Act 200928 is unfortunately misplaced in the present circumstances.

32.

Third, the detention provision operates in a way where the detention of persons is dependent on
insufficiently defined administrative powers (as addressed in the preceding paragraphs), which
exposes the DHHS and authorised officers to the risk of acting in a way that is incompatible with
a human right29 and making decisions inconsistent with human rights,30 respectively.

Police [2012] VSCA 159, [118] (Warren CJ, Hansen JA agreeing). Cf PJB v Melbourne Health and Another
[2011] VSC 327 (Bell J).
26
Public Health and Wellbeing Act 2008, section 200(6).
27
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Statement of Compatibility,
17 September 2020.
28
DPP v JPH (No 2) [2014] VSC 177 (T Forrest J). Cf Carolan v R [2015] VSCA 167 (Ashley, Redlich and Priest
JJA).
29
Charter of Human Rights and Responsibilities Act 2006, section 38(1).
30
Public Administration Act 2004, section 7(1)(g).
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33.

The potential problem of authorised officers acting in a way which is inconsistent with human
rights is as much acknowledged by the Attorney General in the Statement of Compatibility with
the Charter which accompanied the Bill,31 where she observed:
Authorised officers are provided with significant powers under the PHW Act, which may limit
Charter rights in a number of ways. It is not possible to foresee every potential use of the powers
under any declaration of a state of emergency. The full scope of the rights that will be engaged by
the exercise of authorised officers’ powers will depend on exactly how the powers are used and
implemented. At the time the powers are exercised, decision-makers will be required to give proper
consideration to the precise ways in which rights will be limited.

34.

Requiring authorised officers to constantly, carefully consider the human rights implications of
decisions they may make in exercising the detention provision would be to impose on such
authorised officers, an unfair and intolerable burden in the day to day undertaking of their roles
and leave them vulnerable to possible allegations of human rights violations.

35.

Finally, because the detention provision is arbitrary in nature, operates pre-emptively and allows
for the possibility of persons being detained for a period of time longer than which might be
objectively considered reasonable in the circumstances, it could not be reasonably considered to
be a proportionate response to the current public health risk that is COVID-19, within the
meaning of section 9 of the Public Health and Wellbeing Act 2008.

36.

Accordingly, the detention provision should not be enacted.

Conclusion

37.

For the reasons advanced in paragraphs 15 to 21 and 24 to 36 above, the SARC should conclude
and declare that section 16 of the Bill (and more particularly the proposed sections 250 and 252
of the Public Health and Wellbeing Act 2008) directly, or alternatively, indirectly:
(a)

is incompatible with the human rights set out in the Charter;

(b)

unduly trespasses upon rights and freedoms of Victorians (and visitors to Victoria); and

(c)

makes rights, freedoms or obligations dependent on insufficiently defined administrative
powers.

38.

We thank the SARC for the opportunity to make this submission.

31

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020, Statement of Compatibility,
17 September 2020.
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Yours sincerely,

Ross Gillies QC
Victorian Bar
Owen Dixon Chambers West

The Hon Dr Chris Jessup QC
Victorian Bar
Aickin Chambers

Jack Rush RFD QC
Victorian Bar
Owen Dixon Chambers West

David Shavin QC
Victorian Bar
Owen Dixon Chambers West

Pat Tehan QC
Victorian Bar
Owen Dixon Chambers

Chris Blanden QC
Victorian Bar
Owen Dixon Chambers West

Peter Chadwick QC
Victorian Bar
Owen Dixon Chambers

Gavin Silbert QC
Victorian Bar
Owen Dixon Chambers

Áine Magee QC
Victorian Bar
Owen Dixon Chambers West

Paul Hayes QC
Victorian Bar
Owen Dixon Chambers West

Michael Gronow QC
Victorian Bar
Aickin Chambers

Matthew Harvey S.C.
Victorian Bar
Owen Dixon Chambers West

Copy:

Members of the Scrutiny of Acts and Regulations Committee
Mr Neale Burgess MP
Deputy Chair
Email: neale.burgess@parliament.vic.gov.au
Ms Sarah Connolly MP
Email: Sarah.Connolly@parliament.vic.gov.au
Ms Sonya Kilkenny MP
Email: sonya.kilkenny@parliament.vic.gov.au
Mrs Bev McArthur MLC
Email: Beverley.McArthur@parliament.vic.gov.au
Ms Fiona Patten MLC
Email: fiona.patten@parliament.vic.gov.au
Ms Nina Taylor MLC
Email: Nina.Taylor@parliament.vic.gov.au
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From the desk of Morgan Begg, Research Fellow
mbegg@ipa.org.au

7 October 2020

Members of the Legislative Council of Victoria
Parliament of Victoria
Parliament House, Spring Street
EAST MELBOURNE VIC 3002

Dear Members of the Legislative Council,

THE COVID OMNIBUS BILL WOULD BE THE MOST SIGNIFICANT
VIOLATION OF HUMAN RIGHTS IN AUSTRALIAN HISTORY
Victorians have been living through a period of social and political restrictions on the
Australian way of life that is unprecedented in our history. Since March 2020, Victorians
have been required to comply with strict stay at home orders and restrictions on public
activities and gatherings. These restrictions have been issued under the State of Emergency
declared under the Public Health and Wellbeing Act 2008 (‘the PHW Act’) and through
powers exercised by the Chief Health Officer and other authorised officers.
Research by the Institute of Public Affairs has highlighted how the state government’s
response to COVID-19 has undermined the rule of law and in some cases has been potentially
unlawful:
•

In July, the Institute of Public Affairs obtained legal advice from Stuart Wood AM,
QC that revealed that Victoria Police potentially acted unlawfully by refusing to
enforce the Stay at Home and Restricted Activities directions against protesters at a
Black Lives Matters march in the Melbourne CBD. The advice also notes that
Victoria Police—and therefore Victorian taxpayers—could be exposed to civil claims
that would add to the enormous cost of the state government’s pandemic response.1

•

Research by the Institute of Public Affairs has also highlighted the government’s
arbitrary treatment of protesters. The Victorian Police Chief Commissioner argued in
September that the decision to not enforce the directions against Black Lives Matters
protesters was made on the basis that protesters were likely to become violent if the
law was applied to them in the same way they were applied to every other Victorian.
This was not a decision about law enforcement but a subjective policy decision.2

Morgan Begg, ‘Victoria Police potentially acted unlawfully in allowing Black Lives Matter protest’ (Institute
of Public Affairs Media Release, July 2020).
2
Morgan Begg, ‘Covid totalitarianism,’ The Spectator Australia, 17 September 2020.
1

…/2
IPA Board of Directors: Dr Janet Albrechtsen – Chairman, John Roskam – Executive Director
Dr Michael Folie, Dr Tim Duncan, Michael Hickinbotham, William Morgan, Maurice O’Shannassy, Geoff Hone, Rebecca Clough, Lesley Gillespie OAM
IPA Honorary Life Members: Mrs Gina Rinehart, Mr Harold Clough AO OBE CitWA, The Hon. Rod Kemp AM, Dr Bryant Macfie, Mr Baillieu Myer AC
Level 2, 410 Collins Street, Melbourne 3000 | 03 9600 4744 | www.ipa.org.au | ABN: 49 008 627 727

-2•

Research by the Institute of Public Affairs has demonstrated that the arrest of Ballarat
woman Zoe Buhler was probably unlawful because posting a political opinion on
social media about a lockdown protest does not constitute the criminal offence of
incitement.3

•

Research by the Institute of Public Affairs has highlighted the excessive restrictions
which have not been proportionate to the public health risk. In April, the Institute of
Public Affairs highlighted how emergency powers were being used to issue social and
economic restrictions which exceeded social distancing requirements, and that
Victoria was the jurisdiction which was by far the most draconian in its response.4
These restrictions included unnecessary bans on solitary recreational activities such as
golfing or fishing, and inconsistent treatment of social visits to immediate family
members, which was banned, and intimate visits to partners, which was allowed.

Economic analysis by the Institute of Public Affairs published in September estimated that
260,000 Victorians will be put out of work as a direct result of the state government’s
Roadmap, in addition to the 432,000 Victorians who have already lost their jobs because of
the lockdown restrictions put in place since March. The total of just under 700,000
unemployed Victorians is equivalent to one-fifth of the entire Victorian workforce.5
It is clear that the concept of shared sacrifice has been completely discarded in Victoria.
Research by the Institute of Public Affairs has highlighted how the private sector has paid the
costs of the harsh lockdown measures while the public sector has been relatively insulated
from the effects of the restrictions. A survey commissioned by the Institute of Public Affairs
in May found at least 60% of Australians between the ages of 18 and 34 have either lost their
job or had their pay or hours cut, while the Victorian government gave public sector workers
a 2% pay rise plus an additional ‘mobility payment’ worth between $757 and $2,800 each.6
This has also been illustrated by how the restrictions have shut down private sector gardeners
and mowers, while leaving local council gardeners and mowers free to continue operating.
A perception shared by many Victorians is that the State of Emergency has given the
authorities licence to harshly enforce laws in a not proportionate manner as they relate to the
emergency directions and have raised serious questions about potential abuses of power.
It is in this context that the Victorian state government has introduced the COVID-19
Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020 (‘the COVID
Omnibus Bill’). The state government is seeking to give itself the power until 26 April 2021
to appoint any person to be an authorised officer to exercise emergency powers, and to give
these authorised officers the additional power to detain ‘high risk’ individuals for an
effectively indefinite period of time.
Institute of Public Affairs research and analysis has identified that the COVID Omnibus Bill
is the most significant violation of human rights in Australian history for three key reason:

Morgan Begg, ‘Covid totalitarianism,’ The Spectator Australia, 17 September 2020.
Morgan Begg, ‘States of Emergency: An Analysis of COVID-19 Petty Restrictions’ (Institute of Public Affairs
Research Report, April 2020).
5
Cian Hussey, ‘260,000 jobs destroyed by Daniel Andrews’ Roadmap’ (Institute of Public Affairs Media
Release, 8 September 2020).
6
Cian Hussey, ‘We’re not all in this together,’ The Spectator Australia, 10 August 2020.
3
4
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-31) The COVID Omnibus Bill would give the Secretary of the Department of Health and
Human Services the ability to appoint any person to be an ‘authorised officer’ who
would have the authority to exercise arbitrary and draconian powers without
accountability or oversight,
2) The COVID Omnibus Bill would give authorised officers the power to indefinitely
detain Victorians based on subjective criteria, and
3) The COVID Omnibus Bill would abolish the ancient right of habeas corpus.
The Legislative Assembly introduced the COVID Omnibus Bill on 17 September 2020 and
passed it on 18 September 2020. It is alarming that the Legislative Assembly introduced and
passed legislation of this nature in less than two full sitting days. The Institute of Public
Affairs notes that the Legislative Council is not scheduled to sit until 13 October 2020.
Before that time each member of the Legislative Council should consider whether they want
to be responsible for the most significant violation of human rights in Australian history.

1) The COVID Omnibus Bill would give the Secretary of the Department of Health and
Human Services the ability to appoint any person to be an ‘authorised officer’ who
would have the authority to exercise arbitrary and draconian powers without
accountability or oversight
Under section 30 of the PHW Act, authorised officers are appointed by the Secretary of the
Department of Health to exercise the powers under the PHW Act as per directions issued by
the Secretary. The PHW Act currently limits the appointment of authorised officers to public
servants who fall under Part 3 of the Public Administration Act 2004, but does not include
any person unless the Secretary is satisfied that the person is suitably qualified or trained to
be an authorised officer for the purposes of the PHW Act.
Where a State of Emergency has been declared under section 198 of the PHW Act, the Chief
Health Officer can confer additional authority on authorised officers to exercise ‘emergency
powers.’ The emergency powers, defined under section 200 of the PHW Act, include the
power to detain or restrict the movement of any person or group of people in the emergency
area; prevent any person from entering the emergency area; or give any other direction that
the authorised officer considers is reasonably necessary to protect public health.
The COVID Omnibus Bill would dramatically expand the power of the Secretary to appoint
authorised officers under section 30 of the PHW Act by inserting into the PHW Act the
following provision under section 250:
Section 30 has effect as if the following subsection were inserted after section 30(1)—
(1A) In addition to the persons who may be appointed under subsection (1), the
Secretary by instrument may appoint any of the following to be an authorised officer
for the purposes of this Act—
(a) a person the Secretary considers appropriate base on the person’s skills,
attributes, experience or otherwise;
(b) a person included in a prescribed class of person.
The power to appoint authorised officers would be unlimited and entirely at the discretion of
the Secretary, who is only required to be satisfied that a person possesses the right ‘attributes’
…/4

-4or ‘otherwise’. There is no requirement that the authorised officer would be trained or
qualified in health control issues in any way.
Any person could be designated to exercise the powers of authorised officers, including
multicultural community leaders. Jill Hennessy, the Attorney-General of Victoria, said
‘leaders’ of multicultural community organisations are specifically intended to be the kinds of
people that would be suitable for appointment as an authorised officer. In Parliament on 17
September 2020, the Attorney-General stated in her Second Reading Speech to the COVID
Omnibus Bill that the Secretary would be ‘able to appoint individual employees of the
Aboriginal Controlled Community Organisations’ and ‘individuals from appropriate
multicultural health organisations’ to assist, and where relevant and needed, to enforce public
health directions. The creation of a separate class of Victorians on the basis of their racial or
cultural identity is radical and unprecedented in this State.

2) The COVID Omnibus Bill would give authorised officers the power to indefinitely
detain Victorians based on subjective criteria
Ordinarily, a person can be arrested by the police under a warrant or under reasonable
suspicion that the person has committed a serious criminal offence, and only for the purposes
of bringing the detained person before a magistrate.7 The COVID Omnibus Bill seeks to
dramatically expand the circumstances in which a person can be detained for an effectively
indefinite period of time for suspected breaches (including possible future breaches) of health
regulations, which would themselves not normally amount to serious criminal offences.
The present scope of an authorised officers’ power to detain any person for a public health
purpose is already excessively broad. Under section 200 of the PHW Act, authorised officers
are presently allowed to exercise emergency powers, including the power to ‘detain any
person or group of persons in the emergency area for the period reasonably necessary to
eliminate or reduce a serious risk to public health.’ Additionally, there are no external
oversight mechanisms over how this power is exercised under the PHW Act. For instance,
section 200(6) of the PHW Act requires the authorised officer to, at least every 24 hours
during the period that a person is detained, review whether the continued detention is
reasonably necessary to eliminate or reduce a serious risk to public health.
However, the COVID Omnibus Bill will dramatically expand the emergency powers further
by allowing an authorised officer to detain:
•

any person that the authorised officer reasonably believes is likely to fail to comply
with an emergency direction and is a close contact of a person diagnosed with
COVID-19 not given clearance from self-isolation, and

•

for so long as the authorised officer reasonably believes the person in detention is
likely to fail to comply with an emergency direction.

What an authorised officer ‘reasonably believes is likely’ is an entirely subjective assessment
about an event that may or may not happen in the future. Because of this subjective
calculation of an undetermined future event, the time limit of any detention period effected
7

Crimes Act 1958 (Vic) s 457-459.
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-5under these proposed laws is effectively only limited to the whim of an authorised officer
who may not be trained in law enforcement or health control.

3) The COVID Omnibus Bill would abolish the ancient right of habeas corpus
Habeus corpus is a fundamental common law right that secures the right of a detained person
to be brought before a court to determine whether the detention is lawful. It is essential to the
administration of justice because the right to be heard by a judicial officer makes it more
difficult for the people exercising powers of arrest and detention to abuse those powers.
Alarmingly, there is no provision in the PHW Act or the COVID Omnibus Bill requiring a
person who is detained by an authorised officer to be brought before a magistrate. While
Order 57 of the Supreme Court (General Civil Procedure) Rules 2015 provides, in ordinary
circumstances, a power to issue a writ of habeas corpus, it is entirely untested in terms of
how this would apply to the exercise of the extraordinary emergency powers under the PHW
Act. It is possible that, in the absence of a specific protection in the PHW Act, the power to
detain abolishes a right that predates the Magna Carta. The right of habeas corpus was first
identified in the 1166AD Assize of Clarendon during the reign of Henry II, who wanted to
phase out trial by ordeal in favour of evidence-based trials. Specifically, Clause 4 of the
Assize of Clarendon provided that a robber, murderer, or thief when detained shall be brought
before a justice and ‘there, before the Justice, they shall do their law.’8
.
An abolition or limitation of the right of habeas corpus would mean that a person may be
detained by an authorised officer under a subjective determination about whether a person is
likely to breach a direction in the future, but the detained person would not be able to appeal
to a court to test whether the power was properly exercised. It is deeply dehumanising,
degrading, and undignifying for a person to not only have their freedom arbitrarily removed,
but to also be denied any right of review or appeal.
Due to this analysis the IPA believes the COVID-19 Omnibus (Emergency Measures) and
Other Acts Amendment Bill 2020 is an unprecedented proposal to give the Secretary of the
Department of Health and Human Services the ability to appoint any person to be an
‘authorised officer’ who would have the authority to exercise arbitrary and draconian powers,
including the indefinite detention of Victorians, without accountability or oversight.
Kind regards,

Morgan Begg
Research Fellow

8

Assize of Clarendon (1166) cl 4.
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