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Useful information
Role of the Committee
The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have developed since the
first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They are
precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.
The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill
introduced into Parliament and report to the Parliament whether the Bill is incompatible with human rights.

Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides –
In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any
matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.

When may human rights be limited
Section 7 of the Charter provides –
Human rights – what they are and when they may be limited –
(2)

A human right may be subject under law only to such reasonable limits as can be demonstrably justified
in a free and democratic society based on human dignity, equality and freedom, and taking into account
all relevant factors including—
(a)

the nature of the right; and

(b) the importance of the purpose of the limitation; and
(c)

the nature and extent of the limitation; and

(d) the relationship between the limitation and its purpose; and
(e)

any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve

Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission
‘PCA’ refers to the Parliamentary Committees Act 2003
‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2020 one penalty unit equals $165.22)
‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights
‘VCAT’ refers to the Victorian Civil and Administrative Tribunal
[ ] denotes clause numbers in a Bill
ii
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Appropriation (2020-2021) Bill 2020
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

24 November 2020
24 November 2020

Summary
The Bill provides appropriation authority for payments from the Consolidated Fund for the ongoing
operations of the Government 1 for the financial year 2020-2021. [3] The Appropriation (Interim) Act
2020 ceases to operate on commencement of the Act. [4] It provides for the application of amounts
in 2020-2021 for expenses or obligations that arise in 2020-2021 but do not require payment until a
future year. [6] It provides for appropriation authority for additional funding approved by the
Treasurer during 2018-2019 2 and 2019-2020 3 pursuant to section 35 of the Financial Management Act
1994. [8-12]
Note the Statement of Compatibility:‘The Appropriation (2020-2021) Bill 2020 will provide appropriation authority for payments
from the Consolidated Fund for the ordinary annual services of Government for the 2020-21
financial year.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

1

2
3

See Schedule 1. This means appropriation for the Departments of Courts; Education and Training; Environment, Land,
Water and Planning; Health and Human Services; Jobs, Precincts and Regions; Justice and Community Safety; Premier
and Cabinet; Transport and Treasury and Finance.
See Schedules 2 & 4.
See Schedules 3, 5 & 6.
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Appropriation (Parliament 2020-2021) Bill 2020
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

24 November 2020
24 November 2020

Summary
The Bill provides appropriation authority for payments from the Consolidated Fund to the Parliament
for the 2020-2021 financial year including amounts appropriated under the Appropriation
(Parliament)(Interim) Act 2020. 4 [3] The Appropriation (Parliament)(Interim) Act 2020 ceases to have
effect on commencement of the Act. [4] It provides for the application of amounts in 2020-2021 for
arrangements, expenses or obligations that arise in 2020-2021 but do not require payment until a
future year. [6]
Note the Second Reading Speech:‘The Appropriation (Parliament 2020-2021) Bill 2020 provides appropriation authority for
payments from the Consolidated Fund to the Parliament in respect of the 2020-21 financial
year, including ongoing liabilities incurred by the Parliament such as employee entitlements
that may be realised in the future … In line with the wishes of the Presiding Officers,
appropriations in the Appropriation (Parliament)(2020-2021) Bill 2020 are made to the
departments of the Parliament. This includes provision for three integrity agencies which were
funded through the Department of Premier and Cabinet in 2019-2020, but which from 1 July
2020 come within the financial responsibilities of the Parliament (as was recorded in the
Appropriation (Parliament)(Interim) Act 2020), namely: the Victorian Ombudsman; the
Independent Broad-based Anti-corruption Commission; and the Victorian Inspectorate.’

Comments under the PCA
The Committee makes no comment with respect to its terms of reference under section 17 of the
Parliamentary Committees Act 2003.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.

4

2

See Schedule 1.
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Change or Suppression (Conversion) Practices Prohibition Bill
2020
Member
Portfolio

Hon Jill Hennessy MP
Attorney-General

Introduction Date
Second Reading Date

25 November 2020
26 November 2020

Summary
The purposes of the Bill are:•

To denounce and prohibit change or suppression practices;

•

To establish a civil response scheme with the Victorian Equal Opportunity and Human Rights
Commission (the Commission);

•

To prohibit engaging in change or suppression practices, including through creating offences in
relation to engaging in change or suppression practices and certain related activities;

•

To amend the definitions of sexual orientation and gender identity in the Equal Opportunity Act
2010; and

•

To include sex characteristics as a protected attribute under the Equal Opportunity Act 2010 and
make various consequential amendments to other Acts.

Part 1 – Preliminary – Part 2 – Offences relating to change or suppression practices
Part 1 sets out definitions [4] and the meaning of change or suppression practice. 5 [5] (See Committee
comments) It contains a general prohibition on change or suppression practices. (This may result in a
report being made under the civil response in Part 3, or in the case of a person, they may be charged
with a criminal offence under Part 2.) [9] Part 2 sets out offences relating to change or suppression
practices. It is an offence for a person to intentionally engage in a change or suppression practice
directed towards another person that causes serious injury. 6 [10] It is an offence for a person to
intentionally engage in a change or suppression practice directed towards another person that causes
injury, where they are negligent as to whether engaging in the change or suppression practice would
cause injury. 7 [11] It is an offence for a person to take another person from Victoria (or arrange for
another person to be taken from Victoria) with the intention that change or suppression practice will
be directed towards that person outside Victoria, where the change or suppression practice causes an
injury and where they are negligent as to whether the change or suppression practice would cause

5

6

7

Note the Explanatory memorandum:- ‘Subclause (3) sets out some examples of a change or suppression practice, which
includes providing a psychiatry or psychotherapy consultation, treatment or therapy or any other similar consultation,
treatment or therapy and religious practices such as prayer based practice, a deliverance practice or exorcisms. Another
example provided is giving a person a referral for the purposes of a change or suppression practice to be directed
against them. These examples are illustrative only and do not narrow the definition in subclause (1) which is intended
to capture a broad range of conduct, including, informal practices, such as conversations with a community leader that
encourage change or suppression of sexual orientation or gender identity, and more formal practices, such as behaviour
change programs and residential camps.’
Serious injury is defined in section 15 of the Crimes Act 1958. Note the Explanatory memorandum:- ‘The penalty for
this offence for a natural person is level 5 imprisonment (10 years maximum) or a level 5 fine (12 000 penalty units
maximum) or both. This is an indictable offence under section 112 of the Sentencing Act 1991 that can be heard and
determined summarily under section 28 of the Criminal Procedure Act 2009. The maximum penalty for a body
corporate for this offence is 6000 penalty units.’
Note the Explanatory Memorandum:- ‘The penalty for this offence for a natural person is level 6 imprisonment (5 years
maximum) or a level 6 fine (600 penalty units maximum) or both. This is an indictable offence under section 112 of the
Sentencing Act 1991 that can be heard and determined summarily under section 28 of the Criminal Procedure Act 2009.
The maximum penalty for a body corporate for this offence is 3000 penalty units.’
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injury. 8 [12] It is an offence for a person to publish, display or authorise the publication or display of
an advertisement or notice that indicates that a person intends to engage in a change or suppression
practice, other than for the purposes of warning of the harm caused by such practices.9 [13] (See
Committee comments.) It sets out the relevant conduct required for corporate criminal
responsibility 10 [15] and who may bring proceedings. [16]
Part 3 – Civil response scheme
It sets out the functions and powers of the Commission including educative and research
functions. [17-20] This includes receiving reports and facilitating outcomes. [21] A person affected by
a change or suppression practice or any other person may make a report to the Commission in relation
to an alleged change or suppression practice. [24] The Commission may request more information. Its
response to a report should be fair to all persons. [25,26,28] The Commission may refer a report to
the Health Complaints Commissioner, the Australian Health Practitioner Regulation Agency, the
Ombudsman or Victoria Police. [29] The Commission may facilitate agreements between parties. The
agreements may be lodged with VCAT for registration. On registration, a registered record of
agreement is taken to be an order of the VCAT. [31,32,33]
The Commission may conduct investigations in a manner it considers fit and is bound by the principles
of natural justice. [34,35] The Commission has the power to compel documents and attendance on
written notice. [36,37] Note the Statement of Compatibility:- ‘VEOHRC is only able to compel
production of information or documents and to compel attendance if it believes the change or
suppression practices are serious or systematic. This threshold means investigation and related
enforcement powers will only be used in relation to more serious change or suppression practices,
practices that are enduring, or practices which affect or have the potential to affect multiple people.’
A person may refuse to give information or produce a document where it may incriminate them. [39]
(This is consistent with the right to protection from self-incrimination.) The Commission may issue
directions, accept an enforceable undertaking or issue a compliance notice. [42,45] The VCAT may
review the compliance notice within 28 days of issue. [45] Clause 47 provides for vicarious liability of
an employer or principal in respect of a change or suppression practice. Subclause (2) provides an
exception if an employer or principal can prove, on the balance of probabilities, that they took
reasonable precautions to prevent the natural person from engaging in the change or suppression
8

9

10

4

Note the Explanatory memorandum:- ‘The penalty for this offence for a natural person is level 7 imprisonment (2 years
maximum) or a level 7 fine (240 penalty units maximum) or both. This is an indictable offence under section 112 of the
Sentencing Act 1991 that can be heard and determined summarily under section 28 of the Criminal Procedure Act 2009.
The maximum penalty for a body corporate for this offence is 1200 penalty units.’
Note the Explanatory memorandum:- ‘The penalty for this offence for a natural person is a level 9 fine (60 penalty units
maximum). This is a summary offence. The maximum penalty for a body corporate for this offence is 200 penalty
units.’
15 Corporate criminal responsibility for offence against this Part
(1) For the purposes of a proceeding against a body corporate for an offence against this Part, the following must also
be attributed to the body corporate—
(a) relevant conduct engaged in by an associate of the body corporate;
(b) knowledge of an associate of the body corporate;
(c) intention—
(i) of the body corporate's board of directors; or
(ii) of an officer of the body corporate; or
(iii) of any other associate of the body corporate if a corporate culture existed within the body corporate that
directed, encouraged, tolerated or led to the formation of that intention.
(2) If an officer of a body corporate engages in conduct that constitutes an offence against this Part, the body corporate
must be taken to have also engaged in conduct constituting the offence, and may be proceeded against and found
guilty of the offence whether or not the officer has been proceeded against or found guilty of that offence.
(3) In a proceeding against a body corporate for an offence against this Part brought in reliance on subsection (2), it is
a defence to the charge for the body corporate to prove that it exercised due diligence to prevent the conduct
engaged in by the officer.
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practice. [47] Proceedings for an offence may be brought by the Commission, a police officer or a
person authorised to do by the Commission. [48]
Part 4 – General matters _– Part 5 – Amendment – Equal Opportunity Act 2010 – Family Violence
Protection Act 2008 – Personal Safety Intervention Orders Act 2010
It contains secrecy provisions. 11 [50,51] Exceptions to the secrecy provisions in relation to courts are
set out. [52] It prevents the Commission from any action that would prejudice any criminal
proceedings or investigations by the IBAC or Victorian Inspectorate. [53] The Committee must table
an annual report. [56] An independent review of the Act must occur 2 years after its commencement
and completed within 6 months. A copy of the review must be tabled in Parliament. [57] It contains a
general power to make regulations. [58] It substitutes a new definition of gender identity and a
definition of sex characteristics in the Equal Opportunity Act 2010. [59] It inserts sex characteristics as
a protected attribute in section 6 of that Act. [60] It amends section 7 of the Family Violence Protection
Act 2008. [64] Note the Explanatory memorandum:- ‘This is to make it clear that change or suppression
practices can also constitute a form of family violence. A person affected by a change or suppression
practice engaged in by a family member may be able to access the protection available under that Act
(including Family Violence Intervention Orders.)’ It amends section 7 of the Personal Safety
Intervention Orders Act 2010 to make it clear that some forms of change or suppression practice can
also constitute harassment. Affected persons may access protections available under that Act such as
Personal Safety Intervention Orders. [65]

Comments under the PCA
Rights and freedoms – strict liability offence – (section 17(a)(i), PCA)
Clause 13 provides that a person commits an offence if (a) the person publishes or displays, or
authorises the publication or display of, an advertisement or other notice; and (b) the advertisement
or other notice indicates or could reasonably be understood as indicating , that the person or any other
person intends to engage in one or more change or suppression practices, other than for the purposes
of warning of the harm caused by such practices. It is a defence to a charge under subsection (1) if the
accused proves that the accused took reasonable precautions and exercised due diligence to prevent
the publication or display. [13] The penalty for a natural person is a level 9 fine (60 penalty units
maximum). The penalty for a body corporate is a maximum of 300 penalty units. (This is a summary
offence.)
An offence is one of strict liability 12 if there is no requirement to prove mens rea 13 on the part of the
accused but where the defence of ‘honest and reasonable mistake of fact’ is available. A strict liability
offence engages the presumption of innocence as there is no requirement to prove the state of mind
of the accused. Clause 13 is a strict liability offence.
Note the comment in Second Reading Speech:‘Criminal offences will be created for the most serious conduct, including …a strict-liability
offence for advertising change or suppression practices …The Bill also creates a strict liability

11
12

13

The penalty for a breach of the privacy provisions is a level 9 fine (60 penalty units).
An offence is one of strict liability where it provides for people to be punished for doing something, or failing to do
something, whether or not they have a guilty intent. Someone is held to be legally liable for their conduct irrespective
of their intent. A person charged with a strict liability offence has recourse to the common law defence of mistake of
fact.
Mens rea is a Latin term which means ‘guilty mind’. Different standards of mens rea apply depending on the offence,
i.e., that the accused: actually intended to do the act for which they have been charged; or had knowledge as to the
possible harmful consequences of that act; or was negligent regarding the likelihood of the harm that would be caused
by the act.

5
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offence of advertising change or suppression practices. It will not be necessary to demonstrate
injury for this offence and as such it will attract a 60 penalty unit fine and no imprisonment.‘
Note the Statement of Compatibility:‘The offence of advertising a change or suppression practice is intended to ensure such
practices are not propagated and the harm these practices cause is not spread. The offence is
proportionate to this aim for several reasons. It requires the advertisement be reasonably
understood as indicating a person intends to engage in change or suppression practices. It will
not be an offence to advertise a change or suppression practice for the purpose of warning
others of the potential for harm. Additionally, there is a defence to the offence for taking
reasonable precautions and exercising due diligence to prevent publication or display. This
offence also has a lower penalty than the other offences to reflect that injury does not have to
demonstrated.’
The Committee notes the strict liability offence in relation to advertising and refers to the Charter
report.
Rights and freedoms – Common law rights – Freedom of religion – Freedom of expression – may be
limited by law – United Nations International Covenant on Civil and Political Rights (ICCPR) – (section
17(a)(i), PCA)
Clauses 4 and 5 set of the definitions and meaning of change or suppression practices.[4,5] Prohibitions
and offences are set out in clauses 9 to 12. [9-12] Note the Second Reading Speech:‘The prohibition will be based on a broad definition of change or suppression practices… The
definition of change or suppression practice has three elements:
• First, the conduct must be directed at an individual. This ensures that conduct generally
directed – such as sermons expressing a general statement of belief – is not captured.
However, such conduct may be considered as part of the Legislative Assembly’s ongoing
inquiry into anti-vilification protections.
• Second, the conduct must be “on the basis” of the victim’s sexual orientation or gender
identity.
• Third, the purpose of the person engaging in the conduct must be to change or induce
another person to change or suppress their sexual orientation or gender identity.
This definition captures a range of conduct, including:

• A counsellor recommending to a patient that they attend group therapy sessions which
support people to overcome same sex attraction;
• A parent sending their child to an overseas conversion therapy camp to “cure” them of being
gay;
• A person going to a religious leader seeking advice on their feelings of same-sex attraction,
and the religious leader telling them they are broken and should live a celibate life for the
purpose of changing or suppressing their same-sex attraction.
While some religious practices may meet the definition of change or suppression practice in
certain circumstances, the definition had been carefully crafted, and is not designed to capture
all religious practices or teachings or to prevent people seeking religious counsel. For example,
the definition of a change or suppression practice would likely not capture conduct where, for
example, a person goes to a religious leader seeking advice on their feelings of same-sex
attraction, and the religious leader informs this person that the teachings of their faith
considers such feelings to be sinful, but does so only to convey their interpretation of those
teachings and not to change or suppress the person’s sexual orientation or gender identity.
6
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Similarly, the definition would likely not capture conduct where, for example, a person confides
in a religious leader that they feel their gender identity does not align with the sex they were
assigned at birth, and the religious leader invites this person to attend a weekly prayer group
for the purpose of better understanding their feelings and to support the person’s exploration
of their feelings. In addition, change or suppression practices would only attract criminal
penalties where injury results from the practice and this is able to be proven.
Freedom of religion is recognised in the common law. 14 However, freedom religion is not an absolute
freedom. White J commented: - ‘the common law has never purported to prevent the Parliament from
asserting and exercising absolute right to interfere with religious worship and the expression of
religious beliefs at any time that it liked …the common law has never contained a fundamental
guarantee of the inalienable right of religious freedom and expression.’ 15
Article 18 of the United Nations ICCPR 16 is also set out:1.

Everyone shall have the right to freedom of thought, conscience and religion. This right
shall include freedom to have or to adopt a religion or belief of his choice, and freedom,
either individually or in community with others and in public or private, to manifest his
religion or belief in worship, observance, practice and teaching.

2.

No one shall be subject to coercion which would impair his freedom to have or to adopt a
religion or belief of his choice.

3.

Freedom to manifest one's religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or
the fundamental rights and freedoms of others.

The right to freedom of religion was considered recently by the Royal Commission into Institutional
Responses to Child Sexual Abuse. 17 In that instance the Commission’s view was that it was important
that the right of a person to freely practise their religion in accordance with their beliefs be upheld but
that right is not absolute. The right may be limited by law, where necessary to protect public safety,
order, health or morals to ensure the fundamental rights and freedoms of others. 18 The purpose of
the Bill is to denounce and prohibit change or suppression practices.
The Committee notes the above provisions engage the terms of reference in relation to freedom of
religion and expression. The Committee notes those rights may be limited by law, where necessary
to protect public safety, order, health or morals to ensure the fundamental rights and freedoms of
others. The Committee notes the purpose of the Bill is to denounce and prohibit change or
suppression practices. The Committee refers to the Charter report.

14

15
16
17

18

The Church of the New Faith V Commissioner for Pay-roll Tax (Vic)(1983) 154 CLR 120 per Mason ACJ and Brennan J;
Traditional Rights and Freedoms—Encroachments by Commonwealth Laws (IP 46), Issues Paper, 10 December 2014,
pp. 31-32 <https://www.alrc.gov.au/publication/traditional-rights-and-freedoms-encroachments-by-commonwealthlaws-ip-46/3-freedom-of-religion/justifications-for-encroachments-2/>
Grace Bible Church v Reedman (1984) 26 SASR 376, 385, 388
Australia signed the International Covenant on Civil and Political Rights in 1972 and ratified it in 1980.
Letters Patent, Royal Commission into Institutional Responses to Child Sexual Abuse, Governor-General, 11th January
2013. The Commissioners were The Hon Justice Peter McClellan AM, Justice Jennifer Coate, Commissioner Bob Atkinson
AO APM, Commissioner Robert Fitzgerald AM, Commissioner Helen Milroy and Commissioner Andrew Murray.
Alert Digest No 10 of 2019, Children Legislation Amendment Bill 2019, pp. 3-4.
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Charter Issues
Conscience – Expression – Culture – Change or suppression practices
Summary: The combined effect of clauses 10, 11, 12, 34, 45 and 46 may be to prohibit change or
suppression practices that are negligent, serious, systemic or persisting. The Committee will write to
the Attorney-General seeking further information.
Relevant provisions
The Committee notes that clause 9 provides:
A person or organisation contravenes this Act if the person or organisation engages in a change
or suppression practice.
The Committee also notes that clause 7 provides:
A contravention of this Act does not create any civil or criminal liability except to the extent
expressly provided by this Act.
The Bill expressly provides for:
•

criminal liability for engaging in a change or suppression practice (or taking a person from
Victoria) that negligently 19 causes injury or serious injury: clauses 10, 11 and 12.

•

civil liability if the Victorian Civil and Administrative Tribunal orders a person wholly or partly
responsible for a change or suppression practice reasonably believed to have occurred or be
occurring to comply with a notice given by the Victorian Equal Opportunity and Human Rights
Commission following an investigation into an alleged serious, systemic or persisting practice
that relates to a class or group of persons: clauses 34, 45 and 46.

The Committee observes that the combined effect of clauses 10, 11, 12, 34, 45 and 46 may be to
prohibit change or suppression practices that are negligent and cause injury or (if directed at
individuals in a class or group) are serious, systemic or persisting.
However, the Committee also observes that clause 9 may potentially affect the operation of existing
laws imposing civil or criminal liability, to the extent that the scope of those laws is determined by a
test of legality or lawfulness. 20
Charter analysis
The Statement of Compatibility remarks:
The Bill promotes the right to recognition and equality before the law (section 8); the right to
life (section 9); the right not to be treated or punished in a cruel, inhuman or degrading way
(section 10); the right to freedom of thought, conscience, religion and belief (section 14); the

19

20

8

Usually, negligence in Victorian criminal law requires proof beyond reasonable doubt that the accused acted ‘in
circumstances which involved such a great falling short of the standard of care which a reasonable man would have
exercised and which involved such a high risk that [the relevant] harm would follow that the doing of the act merited
criminal punishment’: Nydam v R [1977] VR 430.
For example, a contract for the provision of change or suppression practices may be unenforceable as illegal under
clause 9; and a person who engages in a change or suppression practice that may put a person in danger of serious
harm and is prosecuted under existing s. 23 of the Crimes Act 1958 may be unable to assert a ‘lawful excuse’ due to
clause 9: compare Neal v The Queen [2011] VSCA 172, [72], holding that an informed, communicated consent or an
honest belief in such a context is a lawful excuse to endangerment offences.
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right to culture (section 19), and the right of every child to be protected by society and the State
(section 17).
The Bill limits the right to freedom of movement (section 12); the right to privacy and reputation
(section 13); the right to freedom of thought, conscience, religion and belief (section 14); the
right to freedom of expression (section 15); and the right to culture (section 19). As discussed
below, these limitations are reasonable and justified in accordance with section 7(2) of the
Charter.
With respect to the Charter right to freedom of thought, conscience, religion and belief, the Statement
of Compatibility remarks:
As part of the process of developing the criminal offences and civil scheme the government
consulted widely to determine the most effective way to achieve the purpose of reducing the
harm caused by change or suppression practices and ensure that a less restrictive means of
reducing harm was not available. The criminal offences and civil scheme have been developed
on the basis of this consultation, and no less restrictive means was reasonably available to
effectively reduce the harm caused by change or suppression practices.
The broad definition is necessary in order to capture the breadth of harmful conduct which can
constitute a change or suppression practice and to prevent minor changes in conduct
circumventing the ban. During consultation we heard that the conduct that constitutes a
change or suppression practice is often informal and can be very varied. We also heard that
where narrow bans had been implemented those engaging in change or suppression practices
had shifted their conduct to avoid illegality while continuing to engage in harmful practices the
purpose of which was to change or suppress another’s sexual orientation or gender identity.
Although broad, the definition has been carefully designed to exclude conduct that is not
directed at an individual, to reduce its impact on religious practices such as sermons. It also
requires conduct be engaged in for the purpose of changing or suppression a person’s sexual
orientation or gender identity (or inducing a person to change or suppress) to limit impact on
general discussions of religious beliefs around sexual orientation or gender identity that aim to
explain these beliefs and not change or suppress a person’s sexual orientation or gender
identity.
The Statement of Compatibility makes similar remarks in relation to the Charter rights to freedom of
expression and culture:
Although broad, the definition has been carefully designed to exclude conduct that is not
directed at an individual to reduce its impact on general public conduct such as opinion pieces
and lectures. It also requires conduct be engaged in for the purpose of changing or suppression
a person’s sexual orientation or gender identity (or inducing a person to change or suppress) in
order to limit impact on general discussions of opinions around sexual orientation or gender
identity that aim to explain an opinion and not change or suppress a person’s sexual orientation
or gender identity.
The Committee notes that clause 5 defines a ‘change or suppression practice’ as:
•

‘a practice or conduct directed towards a person… on the basis of the person’s sexual orientation
or gender identity… for the purpose of… changing or suppressing’ (or ‘inducing a person to
change or supress’) ‘the sexual orientation or gender identity of the person’: clause 5(1)

•

unless it is ‘is supportive of or affirms a person’s gender identity or sexual orientation’ or ‘is a
practice or conduct of a health service provider that is, in the health service provider's
reasonable professional judgement, necessary... to provide a health service… or… comply with
the legal or professional obligations of the health service provider’: clause 5(2)
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The Committee also notes that, while clause 5(3) lists three examples of ‘a practice’ for the purposes
of the definition:
(a) providing a psychiatry or psychotherapy consultation, treatment or therapy, or any other
similar consultation, treatment or therapy;
(b) carrying out a religious practice, including but not limited to, a prayer based practice, a
deliverance practice or an exorcism;
(c) giving a person a referral for the purposes of a change or suppression practice being
directed towards the person.
the definition in clause 5(1) includes ‘conduct’ that is not a ‘practice’.
The Committee observes that clause 5(1) may apply to mere speech, such as interpersonal
professional, religious or private conversations, where that speech’s purpose is to induce a person to
change or suppress their sexual orientation or gender identity. A majority of the United States Court
of Appeals for the Eleventh Circuit has recently ruled that a prohibition of some professional
conversations (in that instance to ‘any counselling, practice or treatment directed at minors) may be
contrary to that nation’s right to free speech. 21
Relevant comparisons
The Committee notes that two Australian jurisdictions have recently enacted laws prohibiting so-called
‘conversion’ practices. The Committee observes that both have human rights statutes similar to
Victoria’s Charter. 22
Australian Capital Territory
The Sexuality and Gender Identity Conversion Practices Act 2020 (ACT)’s:
•

definition of ‘sexuality or gender identity conversion practice’ is narrower than Victoria’s
clause 5 in some respects – it is limited to a ‘practice or other treatment’ (not ‘conduct’) with a
purpose of changing (not suppressing) sexuality or gender identity – and is broader in others, as
it does not require that the practice be directed at an individual on the basis of that individual’s
sexuality or gender identity. 23

•

criminal offences are narrower than Victoria’s clauses 10, 11 and 12 in some respects – they only
apply to practices performed on children or people with impaired decision-making abilities –
and broader in others, as they do not require proof of injury or negligence. 24

•

civil provisions are narrower than Victoria’s clauses 34,44 and 45 in some respects because they
require proof of likely adverse effects on a person – but are broader in others, as they do not
require that the practices be directed at a class or group, or that they are serious, systemic or
persisting. 25

21
22
23
24
25
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Human Rights Act 2004 (ACT); Human Rights Act 2019 (Qld).
Sexuality and Gender Identity Conversion Practices Act 2020 (ACT), s. 7.
Sexuality and Gender Identity Conversion Practices Act 2020 (ACT), ss. 8 & 9.
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In its report, the Australian Capital Territory Legislative Assembly’s scrutiny committee remarked: 26
The Committee had raised concerns over the potential for the definition of sexuality or gender
identity conversion practices to include religious teachings or practices which are premised on
a person’s sexuality or gender identity being a matter of personal choice. By expressly excluding
only acceptance, support or understanding from the definition of a conversion practice, the Bill
may potentially be interpreted as not excluding discouragement or non-acceptance. The
Committee had therefore asked for further information on whether other approaches were
considered which may more clearly limit the scope of conversion practices under the Bill.
In response, the Bill was amended prior to its passage to include the following note: 27
Under the Human Rights Act 2004, s 14, a person has the right to freedom of thought,
conscience and religion, including the freedom to demonstrate their religion or belief in
worship, observance, practice and teaching, either individually or as part of a community and
whether in public or private. It is not intended that a mere expression of a religious tenet or
belief would constitute a sexuality or gender identity conversion practice.
Queensland
The Public Health Act 2005 (Qld)’s:
•

definition of ‘conversion therapy’ is narrower than Victoria’s clause 5 in some respects – it is
limited to a ‘practice or other treatment’ (not ‘conduct’) – and is broader in others, as it does
not require that the practice be directed at an individual on the basis of that individual’s sexual
orientation or gender identity. 28

•

criminal prohibition is narrower than Victoria’s clauses 10, 11 and 12 in some respects – it only
applies to practices performed by heath service providers– and broader in others, as they do not
require proof of injury or negligence. 29

The Queensland law does not expressly provide for civil prohibitions.
In response to a report by the Queensland Parliament’s portfolio committee, 30 the Bill was amended
prior to its passage to replace the proposed exception for health service practices that ‘in the provider’s
reasonable professional judgment, is necessary’ (equivalent to clause 5(2)(b)) with an exception for ‘a
practice by a health service provider that, in the provider’s reasonable professional judgement’: 31
(a) is part of the clinically appropriate assessment, diagnosis or treatment of a person, or
clinically appropriate support for a person; or
(b) enables or facilitates the provision of a health service for a person in a manner that is safe
and appropriate; or
(c) is necessary to comply with the provider’s legal or professional obligations.
The Statement of Compatibility for the amended Bill explained: 32

26

27
28
29
30

31
32

Standing Committee on Justice and Community Safety (Legislative Scrutiny Role), Scrutiny Report 50, Legislative
Assembly (ACT), p. 6.
Sexuality and Gender Identity Conversion Practices Act 2020 (ACT), s. 7(2).
Public Health Act 2005 (Qld), s. 213F.
Public Health Act 2005 (Qld), s. 213H.
Health, Communities, Disability Services and Domestic and Family Violence Prevention Committee, Report No. 32, 56th
Parliament, Health Legislation Amendment Bill 2019, Parliament of Queensland, February 2020, p. 33.
Public Health Act 2005 (Qld), s. 213F(2).
Hon S Miles, Statement of Compatibility, Health Legislation Amendment Bill 2019, 13 August 2020, p. 2.
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The requirement of necessity, if construed narrowly, may not protect clinically appropriate
conduct that has a basis in evidence or clinical practice but is not strictly necessary to provide
the health service safely. The amendments clarify that practices that, in a provider’s reasonable
professional judgment, enable or facilitate the provision of a health service in a safe and
appropriate manner are not conversion therapy.
Conclusion
The Committee will write to the Attorney-General seeking further information as to whether or not
clause 9 may affect the operation of existing laws imposing civil or criminal liability, to the extent
that the scope of those laws is determined by a test of legality or lawfulness.

Privacy – Expression – Offence to publish an advertisement that indicates that a person intends to
engage in a change or suppression practice – Commission may require production of any documents
for the purposes of proceedings for that offence
Summary: The Committee will write to the Attorney-General seeking further information as to the
compatibility of clauses 13(1) and 14(1) with the Charter.
Relevant provisions
The Committee notes that clause 13(1) provides that it is an offence to publish or display an
‘advertisement or other notice’ that ‘indicates’ that ‘any person intends to engage in one or more
change or suppression practices, other than for the purposes of warning of the harm caused by such
practices.’
The Committee observes that clause 13(1) is not expressly limited to advertisements or notices that
are intended to promote or encourage such practices. For example, it may prohibit an advertisement
for a book or documentary that simply describes ongoing change or suppression practices without
either promoting them or warning against them.
The Committee also notes that clause 14(1) provides:
For the purpose of proceedings under section 13, the Commission may, by written notice,
require any person to produce any documents specified in the notice to the Commission.
The Committee observes that clause 14(1), unlike the Commission’s power to compel production of
documents for the purposes of civil proceedings in clause 36, is not limited to documents that the
Commission reasonably believes are necessary for the conduct of an investigation.
Charter analysis
In relation to clause 13(1), the Statement of Compatibility remarks:
The offence of advertising a change or suppression practice is intended to ensure such practices
are not propagated and the harm these practices cause is not spread. The offence is
proportionate to this aim for several reasons. It requires the advertisement be reasonably
understood as indicating a person intends to engage in change or suppression practices. It will
not be an offence to advertise a change or suppression practice for the purpose of warning
others of the potential for harm. Additionally, there is a defence to the offence for taking
reasonable precautions and exercising due diligence to prevent publication or display. This
offence also has a lower penalty than the other offences to reflect that injury does not have to
demonstrated.
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However, the Statement’s discussion of less restrictive alternatives does not address clause 13(1).
In relation to clause 14(1), the Statement of Compatibility remarks:
The Bill limits the right of a person to privacy, by enabling VEOHRC to, in respect of change or
suppression practices which are serious or systemic:
•

compel production of information or documents; and

•

compel attendance.

It also enables VEOHRC to require a person to produce documents in relation to proceedings
for the advertising offence.
However, the Statement of Compatibility’s explanation of the compatibility of these powers with the
Charter’s right to privacy does not address the Commission’s power under clause 14(1).
Relevant comparisons
The Committee notes that the two Australian jurisdictions with similar prohibitions of practices do not
expressly prohibit advertisements or notices relating to those practices.
Conclusion
The Committee will write to the Attorney-General seeking further information as to the
compatibility of:
•

clause 13(1), to the extent that it prohibits advertisements or notices that do not intend to
promote or warn against change or suppression practices, with the Charter’s right to freedom
of expression; and

•

clause 14(1), with the Charter’s right against arbitrary or unlawful interferences in privacy.
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State Taxation Acts Amendment Bill 2020
Member
Portfolio

Hon Tim Pallas MP
Treasurer

Introduction Date
Second Reading Date

24 November 2020
25 November 2020

Summary
The Bill amends a number of Acts in respect of taxation matters. The Bill: •

Makes miscellaneous amendments to the Duties Act 2000 to taxation laws to correct anomalies
to ensure effective and efficient administration.

•

Amends the Environment Protection Act 1970 and the Environment Protection Amendment Act
2018 in relation to the waste levy scheme.

•

Amends the First Home Owner Grant Act 2000 in relation to new homes and the residence
requirements;

•

Amends the Gambling Regulation Act 2003 in relation to the wagering and betting tax;

•

Makes miscellaneous amendments to the Land Tax Act 2005 including the abolition of special
land tax;

•

Amends the Taxation Administration Act 1997 in relation to property clearance certificates and
other matters;

•

Amends the Valuation of Land Act 1960 in relation to supplementary valuations.

Part 2 – Amendment of Duties Act 2000
The Victorian definition of green car is aligned with the Commonwealth standard. [3] It provides
that partnership provisions apply to multiple layered partnerships. 33 [4] Note the Statement of
Compatibility: ‘The State Taxations Acts Amendment Act 2018 amended the Duties Act to bring to duty
acquisitions of partnership interests… This meant that a person who acquires an interest in a
partnership will be deemed to have acquired a beneficial interest in any land held by the
partnership commensurate with the share in the partnership acquired, and they will therefore
be liable for duty on the acquisition of that beneficial interest in the land. This Bill further
amends the Duties Act to bring to duty multiple layered partnership interests (ie, where a
partnership holds an interest in another partnership).’
It excludes security interests in dutiable property consisting of an interest in fixtures from the definition
of dutiable property. 34 [5] Existing section 55 contains exemptions for equity release programs
entered into with a permitted provider. It expands the definition of permitted provider to include a

33

34
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See Alert Digest No 7 of 2018, pp. 34-36. Also note the Second Reading Speech:- ‘These provisions were introduced in
2018 and are important to ensure that acquisitions of partnership interests are liable to duty, in alignment with other
jurisdictions. The amendment provides for a full ‘look through’ to the assets of the other partnership for the purpose
of determining liabilities for land transfer duty or landholder duty, as originally intended.’
Note the Second Reading Speech:- ‘This Bill amends the definition of ‘dutiable property’ in the Duties Act 2000 to clarify
that security and other interests in fixtures are not considered ‘dutiable property’. Dutiable property is defined to
exclude certain interests that are less than a normal ownership interest, including security interests such as mortgages.
In 2019, the Duties Act 2000 was amended to support the collection of duty on fixtures acquired separately from the
underlying land. However, the existing exclusion of security interests from dutiable property did not extend to dutiable
property consisting of an interest in fixtures. The amendment addresses this unintended consequence, and confirms
that a security interest in a fixture is treated consistently with a security interest in other forms of dutiable property
and is not made inadvertently liable to duty.’
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person approved by the Commissioner in accordance with guidelines issued by the Treasurer and
published in the Government Gazette. 35 [6] Note the Second Reading Speech:‘These products enable existing homeowners (usually older Australians) to obtain a financial
benefit by trading equity in their home for a lump sum payment or income stream. Currently,
the duty exemption is only available for products offered by a limited set of permitted providers
including financial institutions and bodies regulated by the Australian Prudential Regulation
Authority… The guidelines will ensure consumer protection principles are a focus when
assessing the suitability of additional providers offering equity release products and that the
interests of elderly Victorians are protected.’
It makes amendments to prevent a transferee (or a transferee’s spouse) from accessing the first home
buyer concession where they have already obtained a first home buyer’s concession in respect of an
earlier transfer. 36 [9] It amends the duty provisions to extend the principal place of residence
requirement in respect of vacant land transactions, so that the first home buyer must begin occupying
the property as their lawful place of residence within 12 months from the day they are lawfully able to
reside at the property (ie: when the occupancy permit is issued) or 24 months after the land transfer,
whichever occurs first. 37 [10] It amends section 64B to bring forward the 50% reduction in duty on
eligible transfers of industrial or commercial land located wholly within regional Victoria, inclusive of
land wholly within a state of disaster area from 1 January 2021. [11]
It amends section 245 to increase the rate of duty charged on the sale of sheep and goats incrementally
over three years. 38 [13] Note the Second Reading Speech:‘Livestock duty collected from sheep and goat sales is paid into the Sheep and Goat
Compensation Fund, established under the Livestock Disease Control Act 1994 and within the
Minister for Agriculture’s portfolio, where it is used to support programs and projects that
benefit the sheep and goat industry in Victoria. Funding rounds for such programs and projects

35

36

37

38

Note the Explanatory memorandum:- ‘New section 55(3A) provides that the Commissioner in accordance with
guidelines issued under new section 55(3B) may by instrument approve a person to be a permitted provider. The
reference to instrument enlivens section 41A of the Interpretation of Legislation Act 1984 thereby allowing an approval
to, among other things, be revoked.’
Note the Statement of Compatibility:- ‘Where there are multiple transferees, both the FHB Concession and the FHOG
require only one transferee to meet the residence requirement of the Duties Act and the FHOG Act. Nevertheless, it is
intended that both parties (including the non-residing transferee) will be prevented from accessing a second FHB
Concession (or FHOG) for a second purchase. In the FHOG context this is achieved by Criterion 3 found in the First Home
Owner Grant Act, which provides that the applicant or the applicant’s partner must not have been a party to an earlier
application for which the FHOG was paid. However, if a transferee obtains the FHB Concession in respect of the transfer
of an established home, there would not have been a FHOG application in respect of this transfer (the FHOG can only
be obtained for the purchase of a new home). Therefore, a non-residing transferee in respect of this transfer would be
able to access the FHB Concession for a subsequent purchase thereby obtaining the benefit of the FHB Concession
again.’
Note the Explanatory memorandum:- ‘Clause 10 amends section 57K of the Duties Act 2000, which sets out the
residence requirement that a transferee must meet to be entitled to a principal place of residence concession, a first
home buyer duty exemption or concession or an adjustment of consideration under section 21(2) or (4) or 32V(3) or
(4)… Subclause (3) inserts new section 57K(2A) to provide that, in determining whether land is occupied as the principal
place of residence of a transferee, account must be taken of every place of residence of the transferee, whether in
Victoria or elsewhere. This provision is currently set out in existing section 57H(2), and has been moved to this section
as it is more appropriate to be contained in the section concerning the residence requirement.’
Note the issues raised with respect to the imposition of stamp duty on certain dealings in goods and as to what
constitutes ‘excise’ for the purposes of section 90 of the Commonwealth Constitution and what excise States may levy.
The Duties Act 2000 was specifically introduced to create and charge on a number of duties and was based on the NSW
Duties Act 1997. This was used as a national template for uniform legislation by Australian States and Territories. See
Alert Digest No 9 of 2000. Note section 10 of the Duties Act 2000 specifically excludes livestock from
the definition. However, Chapter 10 sets out miscellaneous duties which include the sale of cattle, sheep, goats and
carcasses.
See also Sampathy, Patricia, ‘Section 90 of the Constitution and Victorian Stamp
Duty on Dealings in Goods’ [2001] JIATax 5; (2001) 4(1) Journal of Australian Taxation 133
<http://www.austlii.edu.au/au/journals/JATax/2001/5.html#Heading173>.
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are held annually. The current rate of duty of 12 cents per head has not changed since 1999.
This Bill increases the rate to 19 cents per head on 1 January 2021, then 27 cents on 1 January
2022, and to 35 cents per head on 1 January 2023. The increase will raise additional revenue
for programs and projects to benefit sheep and goat producers, and will also provide potential
to fund the ongoing subsidisation of electronic ear tags for sheep and goats, which provides
Victorian producers with a first-class traceability system and protects market access. The
measure is estimated to raise over $6.1 million over the budget and forward estimates period.’
It amends section 247 which specifies the rate of duty on the sale of pigs to include express references
to pig carcases. 39 [14] New section 250AB is inserted to clarify eligible transactions and arrangements
which constitute corporate consolidations. [17] It clarifies the operation of the concession and
exemption concerning motor vehicle duty as part of an arrangement as per clause 17. [18] It updates
existing integrity provisions in section 250DG to reflect that a corporate group can obtain a corporate
consolidation concession or exemption more than once. [21]
Part 3 – Amendments to Environment Protection Legislation – Part 4 – Amendment of First Home
Owner Grant Act 2000 – Part 5 – Amendment of Gambling Regulation Act 2003
It introduces increases in the amount of landfill levy from 1 July 2021 with phased increases to 202223.40 [22-28] It amends the definition of new home in section 3 of the First Home Owner Grant Act
2000. 41 [29] It clarifies that the Commissioner has the discretion to vary the residence requirement if
there are good reasons to do so. [30] It amends the Gambling Regulation Act 2003 to clarify the
calculation of net wagering revenue in relation to a free bet as equal to the face value of the bet less
the net winnings of the free bet. 42 [31] It clarifies the date of the relevant exchange rate if a bet is
made in a currency other than Australian currency. [32,36]
Part 6 – Amendment of Land Tax Act 2005
It abolishes special land tax. 43[38,40,41] It provides an exemption for eligible not for profit clubs. 44
A concessional rate applies to land or part of land that is owned and solely occupied by a racing
club. [56] It provides a formula to determine the taxable value of the parts of the land that are not
separately valued. [39] It inserts new section 38(3A) to clarify the legislative intent that joint tenants
while holding an interest in the entire land, are assessed on the basis that they hold land as tenants in
39

40

41

42

43

44
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Note the Explanatory memorandum:- ‘The insertion of references to the carcase of a pig in section 247 aligns the
provision with sections 242 and 245, which set out the rates of duty in respect of the sale of cattle and the sale of sheep
and goats respectively, and which expressly refer to the sale of carcases in addition to the sale of live animals.’
Note the Second Reading Speech:- ‘This Bill …increase(s) the metropolitan municipal and industrial landfill levies and
the land fill levies for hazardous wastes classified as Category C and D wastes to $125.90 per tonne by 2022-23, with
proportionate increases to the rural municipal and industrial landfill levy rates. Changes will be phased in over two years
from 1 July 2021, following a one-year deferral from the original commencement date,’
Note the Second Reading Speech:- ‘The amendment closes a loophole where a home can be claimed as new despite
having been occupied (potentially for years) prior to sale.’ Also clause 29 substitutes a new definition of new home:
‘new home means a home that has not been previously occupied or sold as a place of residence or for the provision of
short term accommodation, and includes a substantially renovated home and a home built to replace demolished
premises’
See the Explanatory memorandum: ‘For example, a wagering and betting entity provides a free bet with a face value of
$25 to a customer. The customer places a bet that wins for a return of $85. The entity pays $85 to the customer's
account and then deducts the cost of the free bet (i.e. $25) from the account, resulting in a net payout of $60 to the
customer. The net winnings of the free bet are $60 ($85 – $25). The net wagering revenue of the free bet is –$35 ($25
– $60).’
Note the Second Reading Speech:-‘This Bill abolishes special land tax, a one-off tax imposed when land ceases to be
exempt from land tax in certain circumstances, such as land that ceases to be used as a golf course or as a rooming
house. Special land tax was introduced in 1973 to discourage speculators…special land tax is not longer fit for purpose.’
Note new section 73A(4) provides ‘non-racing club means a society, club or association other than a racing club, that—
(a) is not carried on for the purposes of the profit or gain to its individual members; and (b) is carried on exclusively for
the purpose of providing for the social, cultural, recreational, literary or educational interests of its members.’
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common in equal shares. [42,43] It enables penalty tax and interest on unpaid land tax to be included
in a first charge on land, enables penalty tax and interest on an amount of unpaid land tax to be
recovered from a mortgagee, lessee or occupier if a tax default occurs. [57-60] It repeals the provisions
for the issue of land tax certificates. (See the new property clearance certificates which will now be
issued under the Taxation Administration Act 1997)
It inserts a new definition of separate residence 45 to address administrative issues in the principal place
of residence (PPR). It clarifies the legislative intent that a separate residence can be part of a building
(eg: upstairs or downstairs) in addition to a detached residence. [37,47] Clause 45 amends section 46I
to clarify the operation of concessionary treatment in relation to the trustee of a discretionary trust.
The nominated PPR beneficiary must satisfy residence requirements. [45,46,47,48] Clause 49 amends
section 56 of the Land Tax Act 2005. Section 56(1A) extends the PPR exemption to situations where
individuals have lost the ability to live independently and moved out of their home to receive care.
New subsection 56(1B) provides that section 56(1A) does not apply in relation to a person who has a
right to reside on the land. Note the Explanatory memorandum:-‘The amendment puts it beyond doubt
that section 56(1A) does not apply if the individual who was residing on the land and has subsequently
lost the ability to live independently is not the land owner but a person with a right to reside on the
land. [49]
Note the Second Reading Speech:‘This Bill amends the principal place of residence (PPR) provisions in the Land Tax Act 2005 to
clarify the basis of their operation, improve equity in their application and address
inconsistencies or omissions. A key change in these amendments is to introduce consistent
restrictions on deriving any income from PPR land when the owner is not actively residing at
the land but an exemption still applies (e.g. while the owner is temporarily absent). This change
supports the principle that an owner producing income from a property should not generally
benefit from a PPR exemption. In addition, the Bill provides for land tax to be apportioned
where separate residences on PPR land are being used to derive income from the provision of
accommodation. This extends the existing provision that apportions land tax when the separate
residence is leased for residential purposes. This amendment ensures that self contained
separate residences are liable for partial land tax whenever they are used to derive income—
whether this is rental income from a residential lease of the residence, or income from other
forms of residential accommodation, including short-term accommodation. These changes will
apply from the 2021 land tax year, although for owners who are temporarily absent from their
PPR, the change to income restrictions will not be implemented until 2022 to provide owners
with a transition period.’
Existing section 57 allows the current PPR exemption to continue upon the death of the resident until
the estate is fully administered or 3 years have passed since the date of death, whichever is the earlier.
Amended section 57(4) provides the exemption does not apply if a deceased person had a right to
reside on the land or held a life estate in possession in the land. 46 [50]
Note the Statement of Compatibility:-

45
46

See clause 37 which inserts into section 3(1)(a) of the Land Tax Act 2005 ‘separate residence means a building, or a part
of a building, that is capable of separate occupation as a residence.’
See the Statement of Compatibility:- ‘The Land Tax Act allows a PPR exemption to continue over PPR land after the
death of a resident with a ‘right to reside’ or life tenancy until either the deceased estate is fully administered or three
years have passed since the date of the resident’s death, whichever occurs first. However, PPR land does not form
part of the deceased estate (since the deceased was not the ‘fee simple’ owner), so there is no policy justification for
why the PPR exemption should continue to apply to land after the death of a person with a right to reside or life
tenancy. The Bill therefore amends the Land Tax Act to make it clear that concessionary PPR treatment in respect of a
deceased estate does not extend to a deceased who held a right to reside or life tenancy.’
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‘The Land Tax Act allows a PPR exemption to continue over PPR land after the death of a
resident with a ‘right to reside’ or life tenancy until either the deceased estate is fully
administered or three years have passed since the date of the resident’s death, whichever
occurs first. However, PPR land does not form part of the deceased estate (since the deceased
was not the ‘fee simple’ owner), so there is no policy justification for why the PPR exemption
should continue to apply to land after the death of a person with a right to reside or life tenancy.
The Bill therefore amends the Land Tax Act to make it clear that concessionary PPR treatment
in respect of a deceased estate does not extend to a deceased who held a right to reside or life
tenancy.’
Part 7 – Amendment of Taxation Administration Act 1997 – Part 8 – Amendment of Valuation of Land
Act 1960
It provides for the issue of a property clearance certificate. 47 (This replaces the land tax certificate
previously issued under the Land Tax Act 2005.) [65] Note the Statement of Compatibility:- ‘As with
the land tax clearance certificates, only an owner, mortgagee or bona fide purchaser may apply for a
property clearance certificate.’ It also enables the Commission to publish a list that specifies the types
of documents which are regarded as returns, the form of returns and time of lodgement. 48 [62] It
amends the Valuation of Land Act 1960 to enable a council requesting a supplementary valuation from
the Valuer-General to nominate a day (within the current financial year) from which any rate or fire
services property levy payable in relation to the land will be calculated upon the supplementary
valuation. 49 [66,67]

Comments under the PCA
Rights and Freedoms – Retrospective operation – (section 17(a), PCA)
Clause 31 amends the Gambling Regulation Act 2003 to clarify the calculation of net wagering revenue
in relation to a free bet as equal to the face value of the bet less the net winnings of the free bet. [31]
Clause 32 clarifies the date of the relevant exchange rate if a bet is made in a currency other than
Australian currency. 50 [32] Clause 36 inserts new Part 37 into Schedule 7 of the Gambling Regulation

47

48

49

50
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See new section 95AA. The certificate of clearance must show if there is any land tax (including any interest and
penalty tax) due and unpaid under a charge on the land. The Commissioner may include an amount of any land tax
that has been assessed but has not been paid and is not yet due; an amount of any land tax that is yet to be assessed
for the year in which the certificate is issued and an amount of any other debt recoverable under any law for which
the Commissioner has the power of general administration.
See the Second Reading Speech:- ‘This Bill amends the TAA to enable the Commissioner to specify which documents
fall within the legislative definition of ‘return’. Currently, the TAA gives the Commissioner discretion to extend the
time for lodgement of a return; however, the TAA defines ‘return’ broadly to include almost any return, statement,
certificate, application, report or other record that may be lodged with the Commissioner under a taxation law.
Taxpayers may seek to use this broad definition to seek extensions of time under the TAA for certain applications,
despite those applications having strict statutory time limits for lodgement under the taxation laws. This undermines
the intent of setting strict timeframes for lodgement and may lead to revenue leakage. This Bill therefore provides the
Commissioner with power to publish a statement on the SRO website to specify which documents fall within the
definition of ‘return’, ensuring the general discretion to extend time only applies to documents that have expressly
been stated to be returns.‘
Note the Second Reading Speech:- ‘The amendment will give councils the option to nominate a day from which to
apply the valuation for the purposes of calculating adjustments to rates or FSPL. However, the nominated day must
fall within the current financial year… General and supplementary valuations for previous years will not be affected,
or will any previous assessment of rates, FSPL or land tax based on those valuations.’
See new section 4.6A.1A inserted by clause 32. ‘Bets made in foreign currency For the purposes of this Part, if a bet is
made in a currency other than Australian currency, the amount of the bet is to be converted to Australian currency at
the exchange rate published by the Reserve Bank of Australia— (a) on the day on which the bet is made; or (b) if the
rate if not published on that day, on the last day on which the rate was published before that day.’
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Act 2003 which contains a transitional provision. The effect is that the amendments made by clauses
31 and 32 apply retrospectively from 1 January 2019 so they are consistent with current practices. [36]
Note the Second Reading Speech:‘This Bill amends the wagering and betting tax provisions in the Gambling Regulation Act 2003
to address minor issues identified in the administration of the tax, since its commencement on
1 January 2019. These issues relate to the treatment of the GST, the calculation of ‘free bets’,
the treatment of bets in foreign currency and the provisions for grouping wagering and betting
operators. These amendments will align aspects of the Victorian wagering and betting tax
regime with the corresponding tax legislation in other jurisdictions. Other than the changes to
grouping provisions, the Bill applies the changes from the inception of the tax on 1 January
2019, being clarifications to the law that are consistent with existing administrative practices.’
Note the Statement of Compatibility:‘Although the provisions being inserted into the Gambling Regulation Act do not amend any
criminal laws, I note that they will be taken to have effect from 1 January 2019. The
amendments will therefore operate retrospectively. They will apply to any objections, reviews
and appeals determined after commencement of these provisions, including any objections,
reviews or appeals on foot prior to commencement. Retrospective operation is necessary to
protect the public revenue already collected, reinforce the existing understanding and intention
of the amended provisions, and to ensure consistency (in respect of both past and future
periods) with other jurisdictions’ provisions. Retrospective operation will neutralise any existing
ambiguity by clarifying the law with precision. To the extent that the proposed provisions will
apply to natural persons such retrospective operation is necessary to protect the State’s
revenue against the risk of significant leakage.’
The Committee notes the retrospective operation of the provisions. The Committee is of the view
the provisions are justified.

Charter Issues
Property – Increased duty on sale of sheep, goats and carcases – Whether an excise
Summary: Clause 13 may increase a duty that can only be imposed by the Federal Parliament. The
Committee will write to the Treasurer seeking further information.
Relevant provisions
The Committee notes that clause 13, substituting existing s. 245 of the Duties Act 2000, lifts the existing
rate of duty of ‘12 cents for each sheep, goat or carcase sold’ incrementally to ‘35 cents’. Existing
s. 245 charges duty on statements by owners or their agents ‘on the sale of sheep or goats or sheep or
goat carcases’ or returns furnished to the Commissioner of State Revenue. The Livestock Disease
Control Act 1994 requires owners and agents to make those statements or returns on sales of sheep,
goats and carcases, and to pay the required duty. 51
The Committee also notes that existing s. 90 of the Commonwealth of Australia Constitution provides:

51

Livestock Disease Control Act 1994, ss. 92(1A)(a), 95A(1)(b) & 95A(2). However, the Governor in Council can declare
that those requirements have no force and effect for periods of up to 12 months: s. 96A.
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On the imposition of uniform duties of customs 52 the power of the Parliament to impose duties
of customs and of excise, and to grant bounties on the production or export of goods, shall
become exclusive.
In the federal Constitution, ‘the Parliament’ means the ‘Federal Parliament’. 53
The Committee observes that, three-and-a-half months after Victoria enacted its provisions for duty
on sheep, goats and carcases, 54 the High Court of Australia ruled that: 55
duties of excise are taxes on the production, manufacture, sale or distribution of goods,
whether of foreign or domestic origin…
[O]nce a State tax imposed on the seller of goods and calculated on the value or quantity of
goods sold cannot be characterised as a mere licence fee, the application of s 90 must result in
a declaration of its invalidity.
Accordingly, to the extent that a duty for each sheep, goat or carcase sold is a tax on the sale of
goods, 56 the effect of clause 13 may be to increase a duty that can only be imposed by the Federal
Parliament.
Charter analysis
The Statement of Compatibility remarks:
Duty is imposed on the sale of livestock under interdependent provisions in Chapter 10 of the
Duties Act and Part 6 of the Livestock Disease Control Act 1994 (Livestock Disease Control Act).
Livestock duties are paid by approved livestock agents registered with the SRO for duty
payment, and by livestock owners when livestock is sold. The applicable rate of duty depends
on the type of livestock. Part 1 of Chapter 10 applies to the sale of cattle, Part 2 to the sale of
sheep and goats and Part 3 to the sale of pigs. The duty collected is paid into funds such as the
Sheep and Goat Compensation Fund set up under the Livestock Disease Control Act. These
Funds are administered by the Department of Jobs, Precincts and Regions for the prevention,
monitoring and control of livestock disease, and to compensate livestock owners for losses
caused by disease. Compensation is payable on proof that livestock duty has been paid.
The Bill amends the Duties Act by introducing a staged increase in the sheep and goat duty
rate. This increase and inclusion will affect natural persons who sell sheep and goats, since they
will be required to pay livestock duty at a rate higher than that which currently applies. To this
extent, the amendments may engage the right to property. The increase in the additional duty
rate will ensure more sustainable funding to the Sheep and Goat Compensation Fund to provide
support for programs and projects that benefit the sheep and goat industry in Victoria.
…
For the reasons already stated, none of these amendments constitutes an arbitrary deprivation
of a natural person’s property. Furthermore, the Duties Act (and any amendments made to that
Act) is administered under the Taxation Administration Act, which establishes the
Commissioner’s powers and obligations, taxpayers’ rights of objection, review, appeal and
recovery, and provides a framework to protect the confidentiality of tax related information.

52
53
54
55
56
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At 4pm 8 October 1901: Customs Tariff Act 1902 (Cth), s. 4.
Commonwealth of Australia Constitution, s. 1.
Livestock Disease Control (Amendment) Act 1997, ss. 7 & 9, enacted on 23 April 1997.
Ha v New South Wales (1997) 189 CLR 465, decided on 5 August 1997. See also Logan Downs Pty Ltd v Queensland
(1977) 137 CLR 59, narrowly holding that a tax on owning certain livestock is an excise.
See P Sampathy, ‘Section 90 of the Constitution and Victorian Stamp Duty on Dealings in Goods’ (2001) 4(1) Journal of
Australian Taxation 133, [3.2.4].
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Therefore affected taxpayers will not be deprived of their property other than in accordance
with the law.
However, the Committee notes that the Statement of Compatibility does not address existing s. 90 of
the Commonwealth of Australia Constitution.
The Committee observes that clause 13, to the extent that it increases an excise within the meaning
of existing s. 90, may deprive owners of sheep and goats of their property in the duty payable
‘otherwise than in accordance with law’. 57
Conclusion
The Committee will write to the Treasurer seeking further information as to the compatibility of
clause 13, to the extent that a duty on the sale of sheep, goats and carcases is an excise, with the
Charter right of livestock owners not to be deprived of property otherwise than in accordance with
law.

57

Charter s. 20.
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Workplace Injury Rehabilitation and Compensation
Amendment (Provisional Payments) Bill 2020
Member
Portfolio

Hon Ingrid Stitt MP
Workplace Safety

Introduction Date
Second Reading Date

25 November 2020
26 November 2020

Summary
The Bill amends various Acts in relation to workplace injury arrangements. The Bill:•

Amends the Workplace Injury Rehabilitation and Compensation Act 2013 (WIRC Act) to provide
for a provisional payments scheme for workplace mental injuries;

•

Makes corresponding and consequential amendments to the Accident Compensation Act 1985
(AC Act) and other Acts that provide for personal injury compensation for volunteers and make
other consequential amendments.

Part 2 – Amendment to the WIRC Act
Part 2 establishes a provisional payments scheme for workplace mental injuries. [11] Note the
Statement of Compatibility:‘The Bill amends the Workplace Injury Rehabilitation and Compensation Act 2013 (WIRC Act)
and makes corresponding and consequential amendments to the Accident Compensation Act
1985 (AC Act) to introduce a provisional payments scheme that provides workers who suffer a
work-related mental health injury and lodge a workers’ compensation claim with access to
payments for reasonable medical and like expenses, whilst their claim is being determined, and
provides workers whose claim is rejected with access to payments for reasonable medical and
like expenses for their mental injury for up to 13 weeks.’
The employer must notify the Authority within 3 business days of receiving the worker’s claim. Failure
to do so will incur penalties. (The penalty for a natural person is 60 penalty units and for a body
corporate is 300 penalty units.) [7] The Authority must notify a worker of their entitlement to
provisional payments within 2 business days of receiving a claim. [9] The Authority may issue
guidelines. [8] The Authority may not recover provisional payments from a worker if they are found
ineligible for provisional payments after receiving payments, except in the case of a payment obtained
fraudulently. [10]
New Division 10 (sections 263A to 2163N) set out the benefits associated with the provisional
payments scheme. New section 263I(1)(b) provides that if a worker’s compensation claim is not
accepted, the worker is entitled to provisional payments for 13 weeks after the worker is determined
to be entitled to provisional payments under new section 75A. New section 263M provides for any
dispute resolution in respect of provisional payments is dealt with under Part 6 of the WIRC Act. [11]
Disputes that arise under new Division 10 or Division 2BA of Part IV of the AC Act are dealt with under
section 288 of the WIRC Act. [15] Disputes that do not resolve at conciliation and where the ACCS 58 is
satisfied there is a genuine dispute, the ACCS must notify the person that an application may be made
to the court to resolve the matter. [18]

58
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The Accident Compensation Conciliation Service (ACCS) is a statutory authority established under the Accident
Compensation Act 1985. The ACCS provides an independent service that uses the principles of Alternative Dispute
Resolution to resolve workers compensations disputes in Victoria. The ACCS facilitates the resolution of disputes by
involving all parties – Worker, Employers and VWA Agents or Self-insurers. <http://www.concilation.vic.gov.au>
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Note the Statement of Compatibility:‘For injured workers, the new provisional payments scheme will utilise the existing dispute
resolution provisions contained in Part 6 of the WIRC Act. Clause 14 of the Bill amends section
281(2) of the WIRC Act to provide that Division 2 of Part 6 applies to a dispute in connection
with a request for provisional payments, enabling these disputes to be referred to the Accident
Compensation Conciliation Service (ACCS) for conciliation. The Bill will also have the effect of
making provisional payment disputes subject to the operation of sections 264 and 266 of the
WIRC Act, which respectively provide that the County[sic] Court and Magistrates’ Court have
exclusive jurisdiction to hear any question or matter arising under the WIRC Act or the AC Act.
Parties to disputes will be required to engage in alternative disputes resolution with the ACCS
prior to accessing these courts. The Bill also makes necessary consequential amendments to
Part 6 of the WIRC Act to ensure that the existing dispute resolution framework applies to
provisional payments disputes.’
Part 3 – Amendment of the AC Act
It inserts new Division 2BA of Part IV into the Act which contains new sections 99AF to 99AS to provide
for the same amendments to that Act in respect of the new provisional payments scheme. [35] New
section 99AR provides that section 6(6)(b) of the AC Act applies to a provisional payments dispute
under the AC Act. This ensures that Part 6 of that Act will also apply to any disputes that arise due to
provisional payments. [35]
Part 4 – Amendments of Acts that provide for personal injury compensation for volunteers
Amendments are made to a number of Acts to include the new provisional payments scheme in respect
of work related mental health injuries. This includes volunteers under the Education and Training
Reform Act 2006, [39] volunteer emergency workers under the Emergency Management Act
1986, [43] a person under the Juries Act 2000, [48] those persons captured under the Police Assistance
Compensation Act 1968, [52] and persons under the Victoria State Emergency Services Act 2005. [54]
Note the Statement of Compatibility:‘For injured volunteers, disputes concerning provisional payments will be resolved in
accordance with the dispute resolution procedures provided for in each legislative scheme. In
each instance, the relevant legislation provides that if a question or matter arises under the
Act, the County Court and the Magistrates’ Court have the same jurisdiction to hear and
determine the question or matter as though it arose under the WIRC Act or the AC Act.’

Comments under the PCA
Background
By way of background Part 6 of the WIRC Act generally provides for the jurisdiction with respect to
dispute resolution arising out of matters under that Act, the Accident Compensation Act 1985, the
Workers Compensation Act 1958. It sets out the jurisdiction with respect to the County Court and the
Magistrates’ Court. Section 264 59 provides the County Court with exclusive jurisdiction to inquire into,
hear and determine any question or matter arising under that Act or the Accident Compensation Act
1985. Section 265 60 provides the County Court with exclusive jurisdiction to inquire into, hear and
determine any question or matter arising under the Workers Compensation Act 1958. Section 266 61
provides the Magistrates’ Court to inquire into, hear and determine any question or matter if the
59
60
61

See Workplace Injury Rehabilitation and Compensation Act 2013, section 264.
See Workplace Injury Rehabilitation and Compensation Act 2013, section 265.
See Workplace Injury Rehabilitation and Compensation Act 2013, section 266.
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County Court has jurisdiction in those matters. Section 617 62 of the WIRC Act declares the intention of
sections 264, 265 and 266 to alter or vary section 85 of the Constitution Act 1975. Section 618 63 of the
WIRC Act declares the intention of various other sections to alter or vary section 85 of the Constitution
Act 1975.
The Committee previously considered the limitation of jurisdiction of the Supreme Court of Victoria in
its report on the Workplace Injury Rehabilitation and Compensation Bill 2013. 64 The Committee noted
in its report:‘Clause 617 declares that it is the intention of sections 264, 265 and 266 to alter or vary section
85 of the Constitution Act 1975. These provisions confer exclusive jurisdiction on the County
Court and bestow a like jurisdiction on the Magistrates’ Court in respect of most questions or
matters under the Bill, the Accident Compensation Act 1985 or the Workers Compensation Act
1958.’
Note the extract from the then Minister for Community Services detailed four page statement in the
Second Reading Speech: ‘I make the following statement under section 85 of the Constitution Act 1975 of the reasons
why it is the intention of a number of clauses in the Bill to alter or vary section 85 of the
Constitution Act 1975. These clauses are consistent with the corresponding provisions of the
existing legislation.
Clauses 264, 265 and 266 set out the jurisdiction of the County Court and the Magistrates Court
in respect of certain matters arising under the Bill, the Accident Compensation Act 1985
(Accident Compensation Act) and the Workers Compensation Act 1958.
The exclusive jurisdiction conferred on the courts by clauses 264(1), 266(1) and 266(3) is
intended to prevent proceedings being brought directly in the Supreme Court in relation to a
question or matter arising under the legislation (unless otherwise specified).
The limitation is intended to provide more efficient and accessible dispute resolution under the
scheme and that disputes in connection with statutory benefits and the determination of
serious injury are heard in the same forum. The limitation on the jurisdiction of the Supreme
Court in clauses 264, 265 and 266 is necessary and proportionate…’
In that instance the Committee was satisfied that the limitation provisions were in all the
circumstances appropriate and desirable. 65
WIRC Act – current amendments
Clause 11 inserts a new Division 10 of Part 5 into the WIRC Act which contains new sections 263A to
263N for the provisional payment scheme for mental injuries. (New sections 263A to 263N provide for
the benefits associated with the provisional payments scheme. Weekly payments are not payable
under the provisional payments scheme, and only the costs of reasonable medical and like services are
to be paid, which are provided for under the new Division.)

62

63
64
65
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Workplace Injury Rehabilitation and Compensation Act 2013, s. 617:
617 Supreme Court—limitation of jurisdiction—conferral of exclusive jurisdiction
It is the intention of sections 264, 265 and 266 to alter or vary section 85 of the Constitution Act 1975.
See Workplace Injury Rehabilitation and Compensation Act 2013, section 618.
See Alert Digest No. 13 of 2013, pp. 11-15.
See Alert Digest No. 13 of 2013 at page 15. Note the Minister’s detailed four page section 85 statement extracted in
Alert Digest No. 13 of 2013.
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New section 263D provides that section 227 66 of the WIRC Act applies to provisional payments so that
workers will not be pursued for reimbursement of the costs if the Authority, self-insurer or employer
are liable for those costs. [11] Section 617 of the WIRC Act declares the intention of sections 264, 265
and 266 to alter or vary section 85 of the Constitution Act 1975. Clause 30 inserts subsection (2) in
section 617 to declare the intention of sections 264, 265 and 266 as they apply after the
commencement of section 11 of the Bill to alter or vary section 85 of the Constitution Act 1975. [30]
Note the Explanatory memorandum:- ‘This is consistent with the current section 617 of the Principal
Act and ensures consistency in approach for the new legislative scheme.’ Clause 31 inserts new
subsection (2) at the end of section 618 of the WIRC Act to state: ‘It is the intention of section 263D as
inserted by section 11 of the Workplace Injury Rehabilitation and Compensation Amendment
(Provisional Payments) Act 2020 to alter or vary section 85 of the Constitution Act 1975.’ [31] Note the
Explanatory memorandum:- ‘This is consistent with the current section 618 of the Principal Act and
ensures consistency in approach for the new legislative scheme.’
Note the Second Reading Speech: ‘Clause 30 inserts a new section 617(2) into the Workplace Injury Rehabilitation and
Compensation Act 2013 (WIRC Act) to provide that it is the intention of sections 264, 265 and
266 of the WIRC Act, as they apply on and after the commencement of clause 11 of the Bill, to
alter or vary section 85 of the Constitution Act 1975.
Clause 31 inserts a new section 618(2) into the WIRC Act to provide that it is the intention of
new section 263D (as inserted by clause 11 of the Bill) to alter or vary section 85 of the
Constitution Act 1975….
New section 263D provides that section 227 applies to the new Division 10 of Part 5–Provisional
Payments for mental injuries…
Section 618 of the WIRC Act expressly provides that section 227(1) varies or limits the
jurisdiction of the Supreme Court and engages section 85 of the Constitution Act 1975…
The intention of amending these existing sections in the Bill is to ensure that the restriction on
proceedings necessary to protect workers from actions or proceedings that should be initiated
against the authority, employer or self-insurer, who is liable for payments, also applies to the
new provisional payments scheme.
In additional to this, new provisional payments schemes will utilise the existing dispute
resolution options available under Part 6 of the WIRC Act. Section 617 of the WIRC Act expressly
provides that sections 264, 265 and 266 of the WIRC Act alter or vary section 85 of the
Constitution Act 1975.
The intention of the Bill is to provide consistency with existing processes so that they apply to
the new provisional payments scheme. Furthermore, it is anticipated that the relative value of
provisional payment disputes will be small, and any dispute that is unresolved at conciliation
should proceed to the lower courts.’

66

Workplace Injury Rehabilitation and Compensation Act 2013, s. 227:
227 Certain actions etc. not permitted
(1) An action, suit or other proceeding against a worker or the legal personal representative of a worker or a dependant
of a worker for the payment or recovery of any costs which the Authority, a self-insurer or an employer is liable to
pay under this Division or to which a determination or order under Division 6 of Part 13 applies must not be
entertained by any court.
(2) Subsection (1) does not apply in relation to a worker or a worker’s legal personal representative or dependant in
respect of the payment or recovery of costs of professional services provided by a person after the worker,
representative or dependant has been informed in writing by the Authority or self-insurer that a determination or
order against that person has been made under Division 6 of Part 13.
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Note the Statement of Compatibility:‘The Bill will also have the effect of making provisional payment disputes subject to the
operation of section 264 and 266 of the WIRC Act, which respectively provide that the County
Court and Magistrates’ Court have exclusive jurisdiction to hear any question or matter arising
under the WIRC Act or the AC Act. Parties to disputes will be required to engage in alternative
dispute resolution with the ACCS prior to accessing these courts. The Bill also makes necessary
consequential amendments to Part 6 of the WIRC Act to ensure that the existing dispute
resolution framework applies to provisional payment disputes.’
The Committee has reviewed the amendments made by clauses 11, 30, 31 to sections 617 and 618
of the WIRC Act, the Explanatory memorandum, the Statement of Compatibility and the Section 85
statement of the member introducing the Bill in the Second Reading Speech. The Committee is
satisfied that the limitation provisions are in all the circumstances appropriate and desirable.
AC Act – current amendments
Clause 35 inserts a new Division 2BA of Part IV into the AC Act which contains new sections 99AF to
99AS which provides for the provisional payment scheme for mental injuries. (New sections 99AF to
99AS provides for the benefits associated with the provisional payments scheme. Weekly payments
are not payable under the provisional payments scheme and only the costs of reasonable medical and
like services are to be paid, which are provided for under the new Division.) [35]
New section 99AI provides that section 99(10) and (11) of the AC Act applies to provisional payments
so that workers will not be pursued for reimbursement of the costs if the Authority, self-insurer or
employer are liable for those costs. [35] Section 252P of the AC Act declares the intention of section
99(10) 67 (as inserted by section 77 of the Transport Accident and Accident Compensation Legislation
Amendment Act 2010) to alter or vary section 85 of the Constitution Act 1975. Clause 38 inserts new
section 252P(2) into the AC Act to provide that it is the intention of new section 99AI (as inserted by
clause 35) to alter or vary section 85 of the Constitution Act 1975. [38] Note the Explanatory
memorandum:- ‘This is consistent with the current section 252P of the AC Act and ensures consistency
in approach for the new legislative scheme.’
Note the Second Reading Speech:‘Clause 38 inserts a new section 252P(2) in the Accident Compensation Act 1985 to provide the
express intention of new section 99AI (as inserted by Clause 35 of the Bill) to alter or vary section
85 of the Constitution Act 1975 …New section 99AI provide for corresponding amendments to
be made to sections 99(10) and 99(11) in the Accident Compensation Act 1985 for the new
provisional payments scheme …Similarly, section 252P of the Accident Compensation Act
provides that section 99(10) and (11) also varies of limits the jurisdiction of the Supreme Court
and therefore also engages section 85 of the Constitution Act 1975. The intention of amending
these existing sections in the Bill is to ensure that the restriction on proceedings necessary to
protect workers from actions or proceedings that should be initiated against the authority,
employer or self-insurer, who is liable for payments, also applies to the new provisional
payments scheme.
In addition to this, the new provisional payments scheme will utilise the existing dispute
resolutions options available under Part 6 of the WIRC Act. Section 617 of the WIRC Act
expressly provides that sections 264, 265 and 266 of the WIRC Act alter or vary section 85 of
67
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Section 99 of the Accident Compensation Act 1985 sets out the liability of the Authority and self-insurer. See section
99(10): An action, suit or other proceeding against a worker or the legal personal representative of a worker or a
dependant of a worker for the payment or recovery of any costs which the Authority, a self-insurer or an employer is
liable to pay under this Division or to which a notice, determination or order referred to in section 249AA, 249AB, 249B
or 249BA applies must not be entertained by any court.
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the Constitution Act 1975. The intention of the Bill is to provide consistency with existing
processes so that they apply to the new provisional payments scheme. Furthermore, it is
anticipated that the relative value of provisional payment disputes will be small, and any
dispute that is unresolved at conciliation should proceed to the lower courts.’
The Committee has reviewed the amendments made by clauses 35 and 38 to the AC Act, the
Explanatory memorandum and the Section 85 statement made by the member introducing the Bill
in the Second Reading Speech. The Committee is satisfied that the limitation provisions are in all the
circumstances appropriate and desirable.

Charter Issues
The Bill is compatible with the rights set out in the Charter of Human Rights and Responsibilities Act
2006.
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Appendix 1
Index of Bills and
Subordinate Legislation in 2020
Alert Digest Nos.
BILLS
Appropriation (2020-2021) Bill 2020
13
Appropriation (Interim) Act 2020
5
Appropriation (Parliament 2020-2021) Bill 2020
13
Appropriation (Parliament) (Interim) Act 2020
5
Assisted Reproductive Treatment Amendment Bill 2020
3
Change or Suppression (Conversion) Practices Prohibition Bill 2020
13
Children, Youth and Families Amendment (Out of Home Care Age) Bill 2020
2
Cladding Safety Victoria Act 2020
11
Cladding Safety Victoria Bill 2020
8
Constitution Amendment (Fracking Ban) Bill 2020
5
Consumer and Other Acts Miscellaneous Amendments Bill 2020
7
Consumer Legislation Amendment Bill 2020
9
COVID-19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020 8, 11
COVID-19 Omnibus (Emergency Measures) Act 2020
5
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
9
Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020
5
Crimes Amendment (Abolition of Blasphemy) Bill 2019
1
Crimes Amendment (Manslaughter and Related Offences) Bill 2020
2
Disability Service Safeguards Amendment Bill 2020
4
Drugs, Poisons and Controlled Substances Amendment Bill 2020
12
Education and Training Reform Amendment (Regulation of Student Accommodation) Bill 2020
4
Education and Training Reform Amendment (School Employment) Bill 2020
8
Education and Training Reform Amendment Bill 2020
7
Energy Legislation Amendment (Licence Conditions) Bill 2020
11
Family Violence Reform Implementation Monitor Amendment Bill 2020
4
Food Amendment Bill 2020
11
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
15 of 2019, 2
Gender Equality Bill 2019
1, 3
Great Ocean Road and Environs Protection Bill 2019
1
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
3, 4
Human Tissue Amendment Bill 2020
8, 12
Justice Legislation Amendment (Drug Court and Other Matters) Bill 2020
5
Justice Legislation Amendment (Supporting Victims and Other Matters) Bill 2020
10
Justice Legislation Miscellaneous Amendments Bill 2019
1
Local Government (Casey City Council) Act 2020
3
Local Government (Whittlesea City Council) Act 2020
5
Local Government Bill 2019
15 of 2019, 1
Marine Safety Amendment (Better Boating Fund) Bill 2020
10
National Electricity (Victoria) Amendment Bill 2020
3
National Energy Legislation Amendment Bill 2020
7
North East Link Bill 2020
4
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Parliamentary Committees Amendment (SARC Protection Against Rights Curtailment by
Urgent Bills) Bill 2020
9
Petroleum Legislation Amendment Bill 2020
5
Police and Emergency Legislation Amendment Bill 2020
6
Project Development and Construction Management Amendment Bill 2020
2
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
8
Public Health and Wellbeing Amendment Bill 2020
12
Road Safety and Other Legislation Amendment Bill 2019
1
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Amendment Bill 2020
6
Sentencing Amendment (Emergency Worker Harm) Bill 2020
4, 5
Spent Convictions Bill 2020
11
State Taxation Acts Amendment (Relief Measures) Act 2020
5, 8
State Taxation Acts Amendment Bill 2020
13
Summary Offences Amendment (Move-on Laws) Bill 2019
3
Transport Legislation Amendment Act 2019 (House Amendment)
1, 2
Transport Legislation Amendment Bill 2019
14 of 2019, 1
Transport Legislation Amendment Bill 2020
11
Victorian Law Reform Commission Amendment Bill 2020
8
Wage Theft Bill 2020
5
Wildlife Rescue Victoria Bill 2020
6, 7
Worker Screening Bill 2020
9
Workplace Injury Rehabilitation and Compensation Amendment (Provisional Payments) Bill 2020 13
SUBORDINATE LEGISLATION
Notices under section 3.6.SA of the Gambling Regulation Act 2003 fixing the value of the
supervision charge for venue operators for 2018-19
Practitioner Remuneration Order 2020
SR No. 88/2019 – Road Safety (General) Regulations 2019
SR No. 93/2019 – Road Safety (Traffic Management) Regulations 2019
SR No. 109/2019 – Wildlife (Marine Mammals) Regulations 2019
SR No. 134/2019 – Education and Training Reform Amendment Regulations 2019
SR No. 162/2019 – Commercial Passenger Vehicle Industry (Infringements) Amendment
Regulations 2019
SR No. 163/2019 – Fisheries Regulations 2019
SR No. 24 – Victoria Police Amendment Regulations 2020
SR No. 63 – Marine Safety Amendment (Expiry Date) Interim Regulations 2020
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Appendix 2
Committee Comments classified
by Terms of Reference
This Appendix lists Bills under the relevant Committee terms of reference where the Committee has
raised issues requiring clarification from the appropriate Minister or Member.
Alert Digest Nos.

Section 17(a)
(i)

trespasses unduly upon rights or freedoms

Cladding Safety Victoria Act 2020 (House Amendment)
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Forests Legislation Amendment (Compliance and Enforcement) Bill 2019
Local Government Bill 2019
Sentencing Amendment (Emergency Worker Harm) Bill 2020
(iii)

11
9
15 of 2019, 2
15 of 2019, 1
4, 5

makes rights, freedoms or obligations dependent upon insufficiently defined administrative
powers;

Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020
(vi)

8

inappropriately delegates legislative power

COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Gender Equality Bill 2019

9
1, 3

(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020

8

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities
Cladding Safety Victoria Act 2020 (House Amendment)
Change or Suppression (Conversion) Practices Prohibition Bill
COVID-19 Commercial and Residential Tenancies Legislation Amendment (Extension) Bill 2020
COVID-19 Omnibus (Emergency Measures) Act 2020
COVID-19 Omnibus (Emergency Measures) and Other Acts Amendment Bill 2020
Health Services Amendment (Mandatory Vaccination of Healthcare Workers) Bill 2020
Human Tissue Amendment Bill 2020
North East Link Bill
Public Health and Wellbeing Amendment (State of Emergency Extension and Other Matters)
Act 2020

11
13
8, 11
5
9
3, 4
8, 12
4
8
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Sentencing Amendment (Emergency Worker Harm) Bill 2020
Spent Convictions Bill 2020

State Taxation Acts Amendment Bill 2020
State Taxation Acts Amendment (Relief Measures) Act 2020
Summary Offences Amendment (Move-on Laws) Bill 2019
Transport Legislation Amendment Act 2019 (House Amendment)
Transport Legislation Amendment Bill 2019
Wildlife Rescue Victoria Bill 2020
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4, 5
11

13
5, 8
3
1, 2
14 of 2019, 1
6, 7

Appendix 3

Table of Ministerial Correspondence
Table of correspondence between the Committee and Ministers or Members

This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.
Bill Title

Minister/ Member

Date of
Committee
Letter /
Minister’s
Response

Alert Digest No.
Issue raised /
Response
Published

Transport Legislation Amendment
Bill 2019

Roads

12.11.19
26.11.19

14 of 2019
1 of 2020

Forests Legislation Amendment
(Compliance and Enforcement)
Bill 2019

Energy, Environment and
Climate Change

26.11.19
06.02.20

15 of 2019
2 of 2020

Local Government Bill 2019

Local Government

26.11.19
31.01.20

15 of 2019
1 of 2020

Gender Equality Bill 2019

Women

04.02.20
18.02.20

1 of 2020
3 of 2020

Transport Legislation Amendment
Act 2019

Roads

04.02.20
13.02.20

1 of 2020
2 of 2020

Health Services Amendment
(Mandatory Vaccination of
Healthcare Workers) Bill 2020

Health

03.03.20
15.03.20

3 of 2020
4 of 2020

Summary Offences Amendment
(Move-on Laws) Bill 2019

Hon. Edward O’Donohue, MP

03.03.20

3 of 2020

North East Link Bill 2020

Treasurer

17.03.20

4 of 2020

Sentencing Amendment
(Emergency Worker Harm)
Bill 2020

Attorney-General

17.03.20
29.04.20

4 of 2020
5 of 2020

COVID-19 Omnibus (Emergency
Measures) Act 2020

Premier

02.06.20

5 of 2020

State Taxation Acts Amendment
(Relief Measures) Act 2020

Treasurer

02.06.20
25.08.20

5 of 2020
8 of 2020

Wildlife Rescue Victoria Bill 2020

Andy Meddick MP

16.06.20
23.06.20

6 of 2020
7 of 2020

COVID-19 Commercial and
Residential Tenancies Legislation
Amendment (Extension) Bill 2020

Consumer Affairs, Gaming and
Liquor Regulation

16.09.20
27.10.20

8 of 2020
11 of 2020

Human Tissue Amendment Bill
2020

Health

16.09.20
received
09.11.20

8 of 2020
12 of 2020
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Date of
Committee
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Minister’s
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Alert Digest No.
Issue raised /
Response
Published

Public Health and Wellbeing
Amendment (State of Emergency
Extension and Other Matters) Act
2020

Health

16.09.20

8 of 2020

COVID-19 Omnibus (Emergency
Measures) and Other Acts
Amendment Bill 2020

Premier

14.10.20

9 of 2020

Cladding Safety Victoria Act 2020
(House Amendment)

Planning

12-11-20

11 of 2020

Spent Convictions Bill 2020

Attorney-General

12-11-20

11 of 2020

Change or Suppression
(Conversion) Practices Prohibition
Bill 2020

Attorney-General

13 of 2020

State Taxation Acts Amendment
Bill 2020

Treasurer

13 of 2020
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Appendix 4
Statutory Rules and Legislative
Instruments considered
The following subordinate legislation was considered by the Regulation Review Subcommittee on
7 December 2020
Statutory Rules Series 2020
SR No 93 – Public Health and Wellbeing Amendment (Further Infringements) Regulations 2020
SR No 99 – Public Health and Wellbeing Further Amendment (Infringement Offences) Regulations 2020
SR No 106 – Occupational Health and Safety Amendment (Workplace Incidents Consultative
Committee) Regulations 2020
SR No 110 – Subordinate Legislation (Drugs, Poisons and Controlled Substances (Precursor Supply)
Regulations 2010) Extension Regulations 2020
SR No 111 – Planning and Environment Amendment (Review Timing) Regulations 2020
SR No 112 – Magistrates’ Court General Civil Procedure Rules 2020
SR No 113 – Magistrates’ Court (Miscellaneous Civil Proceedings) Rules 2020
SR No 114 – Estate Agents (Education) Regulations 2020
SR No 115 – Local Government Revocation Regulations 2020
SR No 117 – Local Government (Planning and Reporting) Regulations 2020
SR No 119 – Liquor Control Reform Interim Regulations 2020
SR No 121 – Road Safety Road Rules Amendment Rules 2020
SR No 122 – Commercial Passenger Vehicle Industry Further Amendment Regulations 2020
SR No 123 – Road Safety (Drivers), (General) and (Traffic Management) Amendment Regulations 2020
SR No 124 – Magistrates' Court Authentication Amendment Rules 2020
SR No 125 – Victorian Civil and Administrative Tribunal Further Miscellaneous Amendments Rules 2020
SR No 126 – Children’s Court Authentication and Electronic Transmission Rules 2020
SR No 127 – Children’s Court Criminal Procedure, (Family Violence Protection) and (Personal Safety
Intervention Orders) Amendment Rules 2020
SR No 129 – Tobacco (Victorian Health Promotion Foundation) Regulations 2020
Legislative Instruments
Practitioner Remuneration Order 2021
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Extract from the Proceedings
The Minutes of the Committee show the following Division that took place during consideration of the
Alert Digest No.13 of 2020 on Monday 7 December 2020.
Motion- That Alert Digest No.13 of 2020 as amended with appendices be adopted as report of the
Committee including any correspondence or minority report received by 2 pm this day be printed.
Moved: Ms Kilkenny
The Committee divided.
Ayes, 3

Noes, 1

Mr Mark Gepp MLC

Mr Neale Burgess MLA

Ms Sonya Kilkenny MLA
Ms Sonja Terpstra MLC
Motion agreed to.
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