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TERMS OF REFERENCE
The statutory functions of the Scrutiny of Acts and Regulations Committee (SARC) as set out
in section 17 of the Parliamentary Committees Act 2003 are:–
17. Scrutiny of Acts and Regulations Committee
The functions of the Scrutiny of Acts and Regulations Committee are –
(a) To consider any Bill introduced into the Council or the Assembly and to report to the
Parliament as to whether the Bill directly or indirectly –
(i) trespasses unduly on rights or freedoms;
(ii) makes rights, freedoms or obligations dependent on insufficiently defined
administrative powers;
(iii) makes rights, freedoms or obligations dependent on non‐reviewable
administrative decisions;
(iv) unduly requires or authorises acts or practices that may have an adverse effect on
personal privacy within the meaning of the Information Privacy Act 2000;
(v) unduly requires or authorises acts or practices that may have an adverse effect on
privacy of health information within the meaning of the Health Records Act 2001;
(vi) inappropriately delegates legislative power;
(vii) insufficiently subjects the exercise of legislative power to parliamentary scrutiny;
(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities Act 2006;
(b) to consider any Bill introduced into the Council or the Assembly and to report to the
Parliament –
(i) as to whether the Bill directly or indirectly repeals, alters or varies section 85 of the
Constitution Act 1975, or raises an issue as to the jurisdiction of the Supreme
Court;
(ii) if a Bill repeals, alters or varies section 85 of the Constitution Act 1975, whether
this is in all the circumstances appropriate and desirable;
(iii) if a Bill does not repeal, alter or vary section 85 of the Constitution Act 1975, but an
issue is raised as to the jurisdiction of the Supreme Court, as to the full implications
of that issue;
(c) to consider any Act that was not considered under paragraph (a) or (b) when it was a
Bill–
(i) within 30 days immediately after the first appointment of members of the
Committee after the commencement of each Parliament; or
(ii) within 10 sitting days after the Act receives Royal Assent –
whichever is the later, and to report to the Parliament with respect to that Act or any
matter referred to in those paragraphs;
(d) the functions conferred on the Committee by the Subordinate Legislation Act 1994;
v
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(e) the functions conferred on the Committee by the Environment Protection Act 1970;
(f)

the functions conferred on the Committee by the Co‐operative Schemes (Administrative
Actions) Act 2001;

(fa) the functions conferred on the Committee by the Charter of Human Rights and
Responsibilities Act 2006;
(g) to review any Act in accordance with the terms of reference under which the Act is
referred to the Committee under this Act.
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PRINCIPLES OF REGULATION REVIEW
The principles of regulation review are set out in Section 21 of the Subordinate Legislation
Act 1994:–
21. Review of statutory rules by the Scrutiny Committee
(1) The Scrutiny Committee may report to each House of the Parliament if the Scrutiny
Committee considers that any statutory rule laid before Parliament –
(a) does not appear to be within the powers conferred by the authorising Act;
(b) without clear and express authority being conferred by the authorising Act –
(i)

has a retrospective effect; or

(ii) imposes any tax, fee, fine, imprisonment or other penalty; or
(iii) purports to shift the onus of proof to a person accused of an offence; or
(iv) provides for the sub‐delegation of powers delegated by the authorising Act;
(c) appears to be inconsistent with the general objectives of the authorising Act;
(d) makes unusual or unexpected use of the powers conferred by the authorising Act
having regard to the general objectives of that Act;
(e) contains any matter or embodies any principles which should properly be dealt
with by an Act and not by subordinate legislation;
(f)

unduly trespasses on rights and liberties of the person previously established by
law;

(g) makes rights and liberties of the person unduly dependent upon administrative
and not upon judicial decisions;
(ga) unduly requires or authorises acts or practices that may have an adverse effect on
personal privacy within the meaning of the Information Privacy Act 2000;
(gb) unduly requires or authorises acts or practices that may have an adverse effect on
privacy of health information within the meaning of the Health Records Act 2001;
(h) is inconsistent with principles of justice and fairness;
(ha) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities Act 2006;
(i)

requires explanation as to its form or intention;

(j)

has been prepared in contravention of any of the provisions of this Act or of the
guidelines with respect to the statutory rule and the contravention is of a
substantial or material nature;

(k) is likely to result in administration and compliance costs which outweigh the likely
benefits sought to be achieved by the statutory rule.
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(2) A report of the Scrutiny Committee under this section may contain any
recommendations that the Scrutiny Committee considers appropriate, including a
recommendation that a statutory rule should be –
(a) disallowed in whole or in part; or
(b) amended as suggested in the report.
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CHAIRPERSON’S FOREWORD
I am proud to present the Annual Review of the operations of the Regulation Review
Subcommittee to the Parliament of Victoria. The report reviews the activity of the
Subcommittee during the second year of the 58th Parliament. It incorporates the entire
2015 statutory rule and legislative instrument series.
I wish to thank the current and previous members of the Subcommittee. The current
members are The Honourable Richard Dalla‐Riva MLC, Mr Steve Dimopoulos MLA, Ms Sonya
Kilkenny MLA and Ms Melina Bath MLC. I thank Ms Emma Kealy MLA who resigned on 26
November 2015 for her work on the Subcommittee. The members’ attendance at meetings
and commitment to the process is greatly appreciated as the Subcommittee works under a
strict legislative timetable. The Subcommittee worked assiduously and carefully through the
2015 series. Every statutory rule and legislative instrument was considered in accordance
with the requirements of the Subordinate Legislation Act 1994 and in the context of human
rights.
I also thank our staff for their commitment and dedication. Ms Helen Mason performs the
legal scrutiny of the statutory rules and legislative instruments. I thank her for the provision
of timely, informative legal advice. I thank Ms Sonya Caruana for her efficient administrative
support and Mr Simon Dinsbergs for his additional administrative support when required. I
also thank Dr Jeremy Gans, a legal consultant for the provision of human rights advice.
The Subcommittee will continue to use its best endeavours to perform its role.
Ms Lizzie Blandthorn MLA
Chairperson
Regulation Review Subcommittee
May 2015
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CHAPTER 1 – OVERVIEW
This Annual Review examines the major issues arising out of the scrutiny of subordinate
legislation in Victoria by the Regulation Review Subcommittee (the Subcommittee).
The Annual Report covers statutory rules SR No. 1‐2015 to SR No. 171‐2015 and legislative
instruments. The 2015 statutory rules series was considered from approximately June 2015
to June 2016. The making of the statutory rules and legislative instruments, their timing and
tabling in Parliament is the prerogative of the Executive.

What is the Regulation Review Subcommittee?
The Scrutiny of Acts and Regulations Committee (SARC) is a joint investigatory Committee of
the Parliament of Victoria. It has members from the Upper and Lower Houses. The
Regulation Review Subcommittee is a subcommittee of SARC. The Subcommittee scrutinises
regulations and legislative instruments as defined in section 3 of the Subordinate Legislation
Act 1994 (Vic) (the Act). It can also conduct inquiries in relation to regulations and legislative
instruments.

Subcommittee Members
SARC was formed on 23 December 2014 for the 58th Parliament. On the 9 February 2015
the following members were appointed to serve on the Regulation Review Subcommittee –


Ms Lizzie Blandthorn MLA (Chair)



Ms Melina Bath MLC (appointed to Subcommittee 8 February 2016)



Hon. Richard Dalla‐Riva MLC (Deputy Chair)



Mr Steve Dimopoulos MLA



Ms Emma Kealy MLA (resigned 26 November 2015)



Ms Sonya Kilkenny MLA

What are ‘Regulations’ and ‘legislative instruments’?
Legislation made by Parliament is referred to as primary legislation or Acts of Parliament.
Legislation cannot be made by bodies other than Parliament unless Parliament authorises
those bodies (by means of an Act of Parliament) to make ‘subordinate legislation’.
Subordinate legislation scrutinised by SARC is comprised of both regulations and legislative
instruments. The term ‘regulations’ encompasses instruments such as statutory rules and
court rules. ‘Legislative instruments’ may include orders‐in‐council, proclamations, notices
and codes of practice.
Other forms of subordinate legislation may include ministerial directions, ministerial
guidelines, local laws, declarations and licences. The power to make subordinate legislation

1
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is delegated by Parliament to the Executive and other non‐Parliamentary bodies including
government departments, statutory authorities and agencies. The powers delegated to the
Executive by Parliament are contained in Acts of Parliament.

Parliamentary Oversight
The validity of a regulation or legislative instrument depends upon the power conferred by
the Act under which it is made. Parliament authorises the Executive to make subordinate
legislation. This is often the case where the proposed legislation is very technical or
scientific.
Regulations and legislative instruments are subordinate to Acts of Parliament. However,
they do control and prohibit the conduct of citizens and may adversely affect the rights and
liberties of citizens in much the same way as Acts of Parliament. As Mr Justice Stephen
commented in Watson v. Lee1 the history of delegated legislation:–
“reflects the tension between the needs of those who govern and the just
expectations of those who are governed. For those who govern, subordinate
legislation, free of the restraints, delays and inelasticity of the parliamentary process,
offers a speedy and flexible mode of law‐making. For the governed it may threaten
subjection to laws which are enacted in secret and of whose commands they cannot
learn: their reasonable expectations that laws shall be both announced and
accessible will only be assured of realization by the imposition and enforcement of
appropriate controls upon the power of subordinate legislators, whose power, as
Fifoot observed “requires an adequate measure of control if it is not to degenerate
into arbitrary government” ”.
Parliamentary scrutiny committees, with power to examine subordinate legislation made by
the Executive, are one of the most important safeguards against the misuse of Executive
power. Since the 1930s most Westminster style Parliaments have kept control over
regulations through the use of scrutiny committees. Scrutiny committees exist in all
Australian states and territories. Some of these scrutiny committees examine bills and
regulations, while others examine only regulations.2
Victoria has scrutinised regulations since 1956.3 From 1982 to 1992 the Legal and
Constitutional Committee was responsible for scrutinising regulations. In 1992, SARC was
created by the Parliamentary Committees (Amendment) Act 1992 (Vic). It scrutinises
regulations, legislative instruments and bills.

1
2

3

2

(1979) 155 CLR 374 at 394.
Australian jurisdictions which examine regulations and bills include the ACT, the Commonwealth,
New South Wales, Queensland, Victoria and Western Australia and those committees include –
Committee on Justice and Community Safety (performing the duties of a Scrutiny of Bills and
Subordinate Legislation Committee) (ACT), Senate Standing Committee for the Scrutiny of Bills
(Cth); Senate Standing Committee on Regulations and Ordinances (Cth); Legislation Review
Committee (NSW), Scrutiny of Legislation Committee (Qld), Scrutiny of Acts and Regulations
Committee (Vic), Legislation Committee (WA) and Delegated Legislation Committee (WA).
Australian jurisdictions which examine regulations only include Northern Territory, South
Australia and Tasmania and those committees include – Subordinate Legislation and Tabled
Papers Committee (NT); Legislation Review Committee (SA); and Standing Committee on
Subordinate Legislation (Tas).
Subordinate Legislation Act 1956 (Vic).
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Scope of the Subordinate Legislation Act 1994
The Act contains the procedures for making regulations and legislative instruments. It sets
out the scrutiny functions of the Subcommittee. Only those instruments which come within
the definition of ‘statutory rule’ as contained in section 3 of the Act are subject to the Act.
Section 3 defines ‘statutory rule’ to include:–4


Regulations made, approved or consented to by the Governor ‐in‐Council;



Regulations which may be disallowed by the Governor‐in‐Council excluding regulations
made by local authorities;



Rules relating to a court or tribunal or the procedure, practice or costs of a court or
tribunal;



Legislative Instruments prescribed to be statutory rules by the Governor‐in‐Council; and



Legislative Instruments deemed to be statutory rules by their own authorising Act.

Regulations in the form of statutory rules constitute only a small portion of the continually
growing number of different types of instruments made each year. Some examples of
instruments which may fall outside the definition of ‘statutory rule’ or ‘legislative
instrument’ are ministerial guidelines, ministerial directions, local laws, declarations and
licences. Such instruments are not subject to:‐


The procedures of the Act (however they remain subject to any requirements contained
in legislation under which they are made); and



Scrutiny by the Subcommittee;

However, there are some exceptions which fall outside the definition of ‘statutory rule’ and
are subject to specific Parliamentary review requirements. For example, planning schemes
(and amendments) must be tabled in Parliament within 10 sitting days after being
approved.5

Role of the Subcommittee
The Subcommittee examines and reviews:–


Regulations and legislative instruments within the meaning of ‘statutory rule’ contained
in the Act;



State Environment Protection Policies and Waste Management Policies made under the
Environment Protection Act 1970 (Vic).

The Subcommittee meets regularly to review the regulations and legislative instruments.
Meetings of the Subcommittee are not open to the public. At the meetings the legal adviser
presents the Subcommittee with written and verbal advice in respect of each regulation or
legislative instrument. The Subcommittee members discuss each regulation and legislative
instrument and any issues and concerns. When the Subcommittee is satisfied there has been
compliance with the Act in respect of a regulation or legislative instrument it passes a
motion of approval.

4
5

Subordinate Legislation Act 1994 (Vic), s. 3.
Planning and Environment Act 1987 (Vic).
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Where the Subcommittee is dissatisfied with any matters or requires clarification, it
corresponds with the responsible Minister. The Subcommittee will highlight its concerns to
the Minister. It will seek in the first instance an explanation or amendment of the regulation
or legislative instrument. If the Subcommittee does not receive a satisfactory explanation it
may prepare a report to be tabled in the Parliament. SARC may adopt the report or part of it
or make any changes it deems necessary prior to tabling.6
A report to Parliament may include a recommendation that a regulation or legislative
instrument be amended or disallowed in whole or in part. Alternately a report provided by
way of information to the Parliament may simply outline SARC’s concerns. As a regulation or
legislative instrument has already commenced operation by the time it comes before the
Subcommittee, the power to recommend disallowance is only used in exceptional
circumstances. Generally, such a power would be used where all other efforts to resolve the
issue have failed.
Where SARC decides to report to Parliament it may also recommend that a regulation or
legislative instrument be suspended whilst Parliament considers the issues contained in the
report.7 Such a course may be undertaken in the interests of justice and fairness. When
regulations or legislative instruments are suspended in this manner they are deemed not to
have been made. This means they have no effect. People are not required to comply with
them during the period of suspension.8

Disallowance
Any Member of either House of Parliament may give notice of a disallowance motion but
must do so within eighteen sitting days of the tabling of the regulation in that House.
Disallowance will not be effective unless that House passes a disallowance resolution within
twelve sitting days of the disallowance notice. If SARC wants to Report to Parliament
recommending disallowance, it must also comply with the eighteen sitting day requirement.
This means that the Subcommittee must review and discuss all regulations and legislative
instruments within strict time limits.

Scrutiny of Regulations
The Subcommittee scrutinises regulations after they have been made to determine whether
they comply with the legislative principles specified in the Act.9 These principles require the
Subcommittee to ensure that regulations do not unduly trespass on rights and freedoms and
comply with the procedural and practical requirements of the Act. The Subcommittee does
not comment on matters involving government policy. The review focuses on the technical
criteria contained in the Act. More specifically, under section 21 of the Act the
Subcommittee ensures that regulations and legislative instruments:–



6
7
8
9

4



Parliamentary Committees Act 2003 (Vic), s. 32(4).
Subordinate Legislation Act 1994 (Vic), s. 22(1).
Ibid., s. 22(5).
Subordinate Legislation Act 1994 (Vic), s. 21.
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Are within the powers of the authorising Act;



Do not, without clear and express authority;
–

have a retrospective effect;

–

impose a tax, fee, fine, imprisonment or other penalty;

–

purport to shift the onus of proof to a person accused of an offence;

–

provide for the sub‐delegation of powers delegated by the authorising Act;



Are consistent with the general objectives of the authorising Act;



Do not make unusual or unexpected use of the powers conferred by the authorising Act
having regard to the general objectives of the authorising Act;



Do not contain any matters which should be contained in an Act of Parliament rather
than subordinate legislation;



Do not unduly trespass on rights and liberties of the person previously established by
law;



Do not make rights and liberties of the person unduly dependent on administrative
rather than judicial decisions;



Do not authorise or require any acts or practices which may have an adverse effect on
personal privacy within the meaning of the Information Privacy Act 2000;



Do not authorise or require any acts or practices which may have an adverse effect on
privacy of health information within the meaning of the Health Records Act 2000;



Are consistent with principles of justice and fairness;



Are not incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities;



Do not require explanation as to form or intention;



Do not substantially or materially contravene the practical requirements of the Act or
the Premier’s Guidelines;10 and



Are not likely to result in administration and compliance costs which outweigh the
benefits sought to be achieved.

The Subcommittee also ensures compliance with the procedural requirements of the Act.
Where a Regulatory Impact Statement (RIS) has been prepared, some of the procedural
issues the Subcommittee examines include whether:–


all appropriate certificates have been received by the Subcommittee;



consultation is adequate and in particular whether appropriate organisations and
individuals have been consulted;



certificates are dated and signed by the responsible Minister;



certificates contain all the required information; and



the RIS is adequate and in particular whether it properly explains the nature and extent
of the problem to be dealt with by the new regulation; the extent to which alternatives
have been considered and the appropriateness of those alternatives; the costs and

10

Department of Premier and Cabinet, Premier’s Guidelines, August 2011.
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benefits of the proposed regulations or legislative instrument and whether the benefits
outweigh the costs.
Where a regulation or legislative instrument is exempted from the RIS process, some of the
procedural requirements the Subcommittee examines include whether:–


the regulation or legislative instrument is correctly exempted or whether it should have
been made with a RIS;



the regulation or legislative instrument is exempted under the appropriate category in
the Act;



the exemption or exception certificate specifies the section under which the exemption
was granted;



the exemption certificate is signed and dated by the responsible Minister;



the exemption certificate contains reasons for granting the exemption as required by
section 9(2);



a regulation or legislative instrument exempted by a Premier’s certificate sunsets within
twelve months.

The Subcommittee also ensures that:–


explanatory memoranda clearly set out the nature and extent of any changes and the
reasons for the changes; and



there is compliance with all notice, gazettal and tabling requirements of the Act.

The Scrutiny of Legislative Instruments – The Fifth Year of Operation
In 1985, Victoria introduced a range of regulatory reforms including a regulatory impact
statement (RIS) process for the making of statutory rules and the automatic sunsetting of
regulations after 10 years of operation.11 In 1995 changes were made to the Act which
imposed stronger RIS requirements on the regulation making process, specifically targeting
regulations likely to impose an ‘appreciable’ economic or social burden.12 However, now the
language used is whether a regulation or legislative instrument imposes a ‘significant’
economic or social burden.13
SARC tabled a report in September 2002 ‘Inquiry into the Subordinate Legislation Act 1994’.14
In that Report SARC examined the effectiveness of the regulation making system in Victoria.
It made a number of recommendations to improve the system to enable Victoria to achieve
best practice standards set by the Organisation for Economic Co‐operation and Development
(OECD). The Government’s response to SARC’s Report was tabled in the Legislative Assembly
in 2003. In 2004 the Victorian Competition and Efficiency Commission (VCEC) was created to

11

12

13
14

6

Scrutiny of Acts and Regulations Committee, Inquiry into the Subordinate Legislation Act 1994,
September 2002.
Department of Premier and Cabinet, Subordinate Legislation Amendment Bill Discussion Paper,
December 2009, p. 7.
See sections 6 and section 12C of the Subordinate Legislation Act 1994.
Op. cit.
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act as an independent regulatory review body. VCEC’s role includes reviewing regulatory
impact statements and advising on the economic impact of significant new legislation.15
In December 2009 the Subordinate Legislation Amendment Bill Discussion Paper16 was
released seeking submissions. SARC carefully considered many issues raised by the
Discussion Paper. SARC considered the implications of Appendix B of the Discussion Paper
including those instruments for prescription as a legislative instrument exempt from the
operation of the draft Bill. SARC also considered the proposed changes in respect of the
definition of ‘legislative instrument’ and its implications in terms of resources. Of interest to
SARC is the impact of the Charter on its scrutiny of regulations. SARC sent a written
submission to the Department of Premier and Cabinet. In addition, SARC had several
productive and informative meetings with representatives of the Department of Premier and
Cabinet to discuss various matters.
The Subordinate Legislation Amendment Bill 2010 was introduced in August 2010.
Amendments to the Subordinate Legislation Act 1994 came into effect on 1 January and
1 July 2011.The amendments relate to the scrutiny of legislative instruments and specifically
inserted a new Part 3 into the Act. The amendments essentially duplicate and extend the
current arrangements relating to the scrutiny of statutory rules to legislative instruments.
The scrutiny of legislative instruments commenced on 1 July 2011. SARC’s first year of the
scrutiny of legislative instruments was from 1 July 2011 to 30 June 2012. The second year of
the scrutiny of legislative instruments was from 1 July 2012 to 30 June 2013. The third year
of scrutiny of legislative instruments was from 1 July 2013 to 30 June 2014. The fourth year
of scrutiny of legislative instruments was from 1 July 2014 to 30 June 2015. This is the fifth
year of scrutiny of legislative instruments and comprises the period from 1 July 2015 to 30
June 2016. SARC makes further comment on the fifth year of the review of legislative
instruments in Chapter 3.

The Charter of Human Rights and Responsibilities Act 2006
The Charter of Human Rights and Responsibilities 2006 (the Charter) commenced operation
on 1 January 2006. Pursuant to the Charter the Subcommittee is required to consider every
statutory rule and legislative instrument in the context of human rights. The compatibility of
each statutory rule and legislative instrument with the Charter is examined. This applies to
all statutory rules and legislative instruments in the 2015 series, the subject of this report.
Mention is made here of this area of scrutiny for the sake of completeness. It is discussed in
further detail in Chapter 2.

Scrutiny of Environment Protection and Waste Management Policies
The Subcommittee also has responsibility for reviewing policies made under Part 3 of the
Environment Protection Act 1970 (Vic). These policies include State Environment Protection
Policies and Waste Management Policies.

15
16

Op. cit, p. 7.
Department of Premier and Cabinet, Subordinate Legislation Amendment Bill Discussion Paper,
December 2009.
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CHAPTER 2 – THE REVIEW OF REGULATIONS
– SIGNIFICANT ISSUES
During 2015 and the first 6 months of 2016 the Subcommittee held 12 meetings. During
those meetings it considered the entire statutory rule series 2015 comprised of 171
statutory rules. Of those statutory rules, 12 were accompanied by Regulatory Impact
Statements.

250
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180

171

150
Regulations
100

RIS

50
12

12

10

0
2013

2014

2015

The Subcommittee did not make any reports to Parliament in relation to statutory rules
series 2015. However, the Subcommittee sought further clarification in relation to three
statutory rules. In each instance, it wrote to the responsible Minister or relevant entity. The
Subcommittee received satisfactory responses to the issues raised.
The Subcommittee has classified the issues it encounters into particular categories. From
the Subcommittee’s perspective, the area of regulation review is working well.
Communication from Departments is punctual and addresses concerns. The Subcommittee
wishes to thank departmental officers for the prompt and friendly manner with which they
respond to queries. This greatly facilitates the work of reviewing regulations.

9
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For the sake of consistency the areas which have been discussed on previous occasions are
listed as follows:–
See page no.
(a)

Section 21(1)(j) – The statutory rule has been prepared in contravention of any of
the provisions of the Act or of the Guidelines with respect to the statutory rule and
the contravention is of a substantial or material nature

(b) Sections 6 and 12C – Consultation
(c)

Sections 11(3) and 12I(4) – Consideration of submissions – General expectation
– Response required

10
10
11

(d) Section 11(1)(a) and (b) and 12(1)(a) and (b) – Technical matters – Incomplete
Certificates – Dates of publication in the Government Gazette and newspaper
– Premier’s Certificate – Details of ‘special circumstances’

13

(e)

Section 21(1)(i) – Requires explanation as to its form or intention

14

(f)

Section 8(1)(a) – Is there a significant economic or social burden on any sector of
the public?

16

Section 21(1)(ha) – Human Rights

17

(g)

(h) The Premier’s Guidelines – Setting a package of fees – ‘The Basket Approach’

31

(i)

Sighting of material Incorporated by reference

31

(j)

Other matters

32

(k)

Commendation

32

(A) Section 21(1)(j) – The statutory rule has been prepared in
contravention of any of the provisions of the Act or of the
Guidelines with respect to the statutory rule and the
contravention is of a substantial or material nature
Under section 21(1)(j) of the Act the Subcommittee examines regulations to ensure that they
have been properly prepared. It examines them to see whether they have been prepared in
contravention of any of the provisions of the Act or of the Premier’s Guidelines with respect
to the statutory rule. It examines the regulations to see whether the contravention is of a
substantial or material nature.
This year no statutory rules came within this category.

(B) Sections 6 and 12C – Consultation
Sections 6 and 12C of the Act set out the requirements for consultation. These requirements
apply to regulations and legislative instruments made with or without RISs. Responsible
Ministers must ensure that there is consultation “where the guidelines require
consultation”17 with “any sector of the public on which a significant economic or social
burden may be imposed.”18

17
18
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Section 6, Subordinate Legislation Act 1994.
Ibid, section 6(b).
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The Premier’s Guidelines19 provide as follows:
75. The responsible Minister must ensure that there is consultation in accordance
with these Guidelines with any sector of the public on which a significant economic or
social burden may be imposed by a proposed statutory rule or legislative instrument.
This may include, for example, business groups, community groups, special interest
groups and local government.
[See Subordinate Legislation Act 1994, July 2011, Guidelines paragraphs 63‐90]
The Premier’s Guidelines indicate that the “nature and degree of consultation that is
appropriate for any particular statutory rule or legislative instrument will vary with the
nature of subordinate legislation. However, in all cases instrument makers must comply with
the consultation requirements imposed by the Act”.20 This places the final responsibility on
Ministers to ensure that appropriate consultation takes place and includes all those affected
by a proposed regulation.
The Premier’s Guidelines provide assistance with the requirements of the consultation
process. However on occasions, it may be difficult for department and agency officers to
determine the type of consultation which should take place. It is the view of the
Subcommittee that consultation take place with all those affected by a particular regulation
or legislative instrument.
The Subcommittee considers it is important for all consultation certificates to provide details
of all those consulted. The Subcommittee’s experience is that the consultation process in
relation to statutory rules and legislative instruments has been thorough and appropriate.

(C)

Sections 11(3) and 12I(4) – Consideration of submissions –

General expectation – Response required
General Expectations
Sections 11(3) and 12I(4) of the Act imposes a duty on Ministers to “ensure all comments
and submissions are considered”21 before the relevant instrument or rule is made. The
Premier’s Guidelines also emphasise the need for proper consultation22 before a regulation
or legislative instrument is made.
The Subcommittee considers that appropriate consultation is essential for the effectiveness
of the regulatory system. The Subcommittee expects that submissions will be appropriately
considered. To that end, a considered response from the Department to an individual
submission is tangible evidence that matters have been considered. The Subcommittee’s
firm view is that responses ought to be sent to those who have taken the time and effort to
send in a submission.

19
20
21
22

Paragraph 75, Premier’s Guidelines, August 2011.
Ibid, paragraph 66.
Sections 11(3) and 12(4), Subordinate Legislation Act 1994.
Sections 63‐66, Premier’s Guidelines, July, 2011.
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Submissions received by the Subcommittee
The Subcommittee understands that occasionally there may be a large number of
submissions in respect of a particular regulation or legislative instrument.
The
Subcommittee’s view is that the number of submissions does not alter the expectation that
an appropriate response should be sent. It simply means that there are a large number of
people who have issues with the proposed regulation or legislative instrument. Whilst this
may mean an increased workload occasionally, the Subcommittee’s view is that this is simply
a part of the democratic regulatory process. Appropriate weight and consideration ought to
be given to the submissions sent in. The Minister is required to perform his or her duty in
accordance with sections 11(3) and 12(4) of the Act. The Subcommittee’s view is that
publication of a response to issues on a website is generally an inadequate response.
The Subcommittee has noticed the continuing trend of improvement in the quality of
responses prepared by the Departments in respect of submissions. Departments prepare a
table summary of the issues raised in the submissions. This is the case particularly where
there are a large number of submissions. The Subcommittee finds this to be extremely
helpful. This year, in many regulations where there were a large number of submissions,
Departments have sent a general letter covering the various themes to those who made
submissions. In other instances, where there were a few submissions Departments have
written individual letters to those who made submissions, discussing the various matters
raised in detail.

Email
The Subcommittee has considered the issue of response by email. In its deliberations, the
Subcommittee will consider the response itself rather than the form in which it is sent. The
Subcommittee appreciates that electronic and technological changes of course mean that
email is an efficient and cost effective means of responding. Email is an appropriate way to
communicate provided the response itself is detailed, sufficient and deals with the particular
issues at hand. For example, an email sent to many recipients attaching a formal letter from
the Department is appropriate provided the letter itself is sufficient. Posting letters to those
who do not have an email address of course remains an appropriate manner with which to
deal with submissions.
This year the Subcommittee corresponded in relation to one statutory rule.

Example:

SR No. 25 – Environment Protection (Scheduled Premises and
Exemptions), (Industrial Waste Resources) and (Fees) Amendment
Regulations 2015

Subcommittee’s letter23
The Subcommittee considered and approved the above Regulations at a meeting on
22 June 2015.
Sections 11(3) and 12I(4) of the Subordinate Legislation Act 1994 Act impose a duty
on Ministers to consider all comments and submissions made in relation to the
regulatory impact statement process.

23
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The Subcommittee notes that five submissions were received in relation to the above
Regulations. The Environment Protection Authority (EPA) published the submissions
on its website and made comments in response. For transparency, the Subcommittee
kindly requests a written response be sent to those who have taken the time and
effort to send in submissions.
Ms Lizzie Blandthorn MP
Chairperson
Regulation Review Subcommittee

Minister’s response24
Thank you for your letter of 23 June 2015 about providing written response to
individual submissions to the draft Environment Protection (Scheduled Premises and
Exemptions), (Industrial Waste Resource) and (Fees) Amendment Regulations 2015
(the Regulations). I apologise for the delay in responding to you.
On 17 September 2014, the draft Regulations were released for public comment as
part of the Storage of waste tyres – regulatory impact statement. The public
exhibition period closed on 31 October 2014. As you note, five submissions were
received and all were published on the Environment Protection Authority Victoria’s
(EPA) website.
On 30 March 2015, following the notice of intention to proceed with the making of
the Regulations, letters were sent by EPA to each of the five submitters (see
attached).
Thank you again for your letter.
HON LISA NEVILLE MP
Minister for Environment, Climate Change and Water

(D) Section 11(1)(a) and (b) and 12(1)(a) and (b) – Technical matters –
Incomplete certificates – Dates of publication in the Government
Gazette and newspaper – Premier’s Certificate – Details of ‘special
circumstances’
The Subcommittee is concerned to ensure technical compliance with the Act. Pursuant to
section 11(1)(a) and (b) and 12(1)(a) and (b) of the Act, the RIS and notice of decision must
be published in the Government Gazette and a daily newspaper circulating generally
throughout Victoria. All relevant certificates should accompany the regulations and be
signed and dated.
This year the Subcommittee requested the formal gazettal of a Notice of Decision to ensure
transparency.

Example:

SR No. 48 – Crime Statistics (Fees and Charges) Regulations 2015

Subcommittee’s letter25
The above Regulations were considered by the Regulation Review Subcommittee (the
Subcommittee) at a meeting on 14 September 2015.
24
25

Hon Lisa Neville, Minister for Environment, Climate Change and Water, 23 August 2015.
Ms Lizzie Blandthorn MP, Regulation Review Subcommittee, 14 September 2015
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The Subcommittee notes your advice that due to an administrative oversight, the
Notice of Decision (the Notice) required pursuant to section 12 of the Subordinate
Legislation Act 1994 was not lodged prior to the regulations being made by the
Governor in Council. The Subcommittee also notes your apology.
The Subcommittee requests that, as a matter of procedure, the Notice be formally
gazetted in the Government Gazette.
Please do not hesitate to contact Ms Helen Mason of this office in the first instance
should you wish to discuss the matter.
Ms Lizzie Blandthorn, MP
Chairperson
Regulation Review Subcommittee

Chief Statistician’s response26
As requested in your letter dated 14 September 2015, a Notice has now been
formally gazetted in the Government Gazette, which advises of the decision to make
the Crime Statistics (Fees and Charges) Regulations 2015 in belated fulfilment of
section 12 of the Subordinate Legislation Act 1994. Please find a copy of the relevant
page in the Government Gazette enclosed with this letter for your records.
Should you require any further information, please do not hesitate to contact me on
03 8684 1810 or Fiona.dowsley@crimestatistics.vic.gov.au.
FIONA DOWSLEY
Chief Statistician

(E)

Section 21(1)(i) – Requires explanation as to its form or intention

By way of background SARC wrote to the Minister noting the history of earlier Regulations
which were remade with a Premier’s certificate. SARC also noted that the earlier regulations
were the subject of Committee report in Alert Digest No. 17 of 2013. SARC sought advice as
to whether it could be expected that permanent Regulations would be made in
October 2015.

Example:

SR No. 116 – Planning and Environment (Fees) Interim Regulations
2015 and SR No. 117 – Subdivision (Fees) Interim Regulations 2015

Subcommittee’s letter27
The Regulation Review Subcommittee (the Subcommittee) considered the above
Regulations at a meeting on 16 March 2015.
The Subcommittee has not yet approved the Regulations. The Subcommittee notes
that the Regulations commenced operation during the 57th Parliament on 17
October 2014 and will expire on 16 October 2015.
Section 9(1) Premier’s certificate
The Subcommittee notes that the Regulations are made with a section 9(1) Premier’s
certificate. The reasons for the exemption are as follows: ‐

26
27
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There is insufficient time to finalize replacement Regulations before the
existing regulations expire;



The Interim Regulations will ensure that existing fees can be charged until
the replacement Regulations are finalized;



If the Interim Regulations are not made, the resulting revenue shortfall may
impact on the ability of Councils to deliver planning and other services as
they will not be able to charge fees for services provided;



It is anticipated that replacement regulations will be made in 2015 and that
a regulatory impact statement will be prepared for those regulations.

History of the Regulations – Fifth Premier’s certificate – 57th Parliament
By way of background the Subcommittee notes that earlier Regulations were the
subject of a Committee report in in Alert Digest No.17 of 2013. The Subcommittee
also notes that the Regulations were made with a Premier’s certificate five times
during the 57th Parliament.
The Subcommittee seeks your advice as to whether it is expected permanent
regulations will be made by October 2015. The Subcommittee would appreciate your
response by Thursday 9 April 2015 so that it can consider the matter at its next
meeting.
Ms Lizzie Blandthorn MLA
Chairperson
Regulation Review Subcommittee

Minister’s response28
Thank you for your letter of 18 March 2015 requesting advice about the timing for
making permanent planning and subdivision fees regulations.
I am currently considering options to progress a Regulatory Impact Statement.
Should I decide to progress with an update to the existing cost analysis undertaken as
part of the review of fees in 2009, I anticipate that consultation will commence
before the interim Regulations expire on 16 October 2015 (subject to the Victorian
Competition and Efficiency Commission’s endorsement of a Regulatory Impact
Statement). However, a short extension of the current fees may be required to
complete consultation with local government, industry and the broader community.
If you require further information, please contact John Ginivan, Executive Director,
Planning and Building Systems of the Department of Environment, Land, Water &
Planning on telephone (03) 9223 5307.
HON RICHARD WYNNE MP
Minister for Planning

Minister’s response29
Further to my letter of 19 April 2015, I am writing to inform you of my intention to
make interim planning and subdivision regulations.
I wrote to you on 19 April 2015 stating that I was considering options to progress a
Regulatory Impact Statement. I have now decided that data collected in 2009, plus
28
29

Hon Richard Wynne MP, Minister for Planning, 19 April 2015.
Hon Richard Wynne MP, Minister for Planning, 27 September 2015.
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the resultant analysis and options are too old to properly reflect the cost of providing
current planning and subdivision services. I have asked the Department of
Environment, Land, Water and Planning to commence a review of the planning and
subdivision fees.
Since reviewing the planning and subdivision fees is a significant undertaking I intend
to recommend to the Governor in Council that the Planning and Environment (Fees)
Interim Regulations 2015 and the Subdivision (Fees) Interim Regulations 2015 be
made under a Premier’s certificate under section 9 of the Subordinate Legislation Act
1994.
HON RICHARD WYNNE MP
Minister for Planning

(F)

Section 8(1)(a) – Is there a significant economic or social burden on any
sector of the public?

Many regulations are accompanied by a section 8(1)(a) certificate of exemption which states
that they do not impose a significant economic or social burden on any sector of the public.
Paragraph 97 of the Premier’s Guidelines30 set out the particular requirements in respect of
the exemption certificates:
97. Section 8(1)(a) allows exemption of a proposed statutory rule if the statutory rule
would not impose a significant economic or social burden on a sector of the public.
Initial consultation should be undertaken under section 6(b) for the responsible
Minister to obtain sufficient evidence to form a view as to whether the proposed
statutory rule imposes a significant burden. See Part 4 of these Guidelines for detail
on what constitutes a significant burden.
The Minister must include in the exemption certificate detailed reasons as to why the
proposed rule does not impose a significant economic or social burden on a sector of
the public under section 9(2). It will not be sufficient to simply assert that there is no
significant economic or social burden on a sector of the public in the exemption
certificate.
[Also Victorian Guide to Regulation, 2011, appendix, Division 2 – Exemptions from
the RIS process, page 61 (97)]
The Subcommittee takes the view that it is not sufficient to simply assert that there is no
significant economic or social burden on a sector of the public in the exemption certificate.
The Subcommittee expects that detailed reasons will be given as to why there is no
significant economic or social burden on a sector of the public and will examine those
reasons closely.
The Subcommittee acknowledges the high standard of the exemption certificates provided
to it. The quality of the work presented to the Subcommittee has made its consideration of
these matters easier. The detailed nature of the exemption certificates signifies to the
Subcommittee a very real attempt to assess whether there “is a significant economic or
social burden” imposed or not. The Subcommittee is guided by the Premier’s Guidelines. It
also uses a common sense approach. Each regulation or legislative instrument will be
considered in context and on its merits.

30
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(G) Section 21(1)(ha) – Human Rights
History
SARC has a considerable history in terms of the protection of human rights. The review of
subordinate legislation has been conducted in the Victorian Parliament since 1956. The
scrutiny of bills31 was first mooted and indeed recommended in 1987 in a “Report on the
Desirability or Otherwise of Legislation Defining and Protecting Human Rights”32 prepared by
the Legal and Constitutional Committee, the predecessor to this Committee. The scrutiny of
bills commenced in Victoria in 1993. Section 21(f) of the Subordinate Legislation Act 1994
uses the language of human rights. For several years, the Subcommittee has had to consider
whether a regulation:
Unduly trespasses on rights and liberties of the person previously established by law.

Rights
The Chair’s introduction to the First Annual Report33 is useful in considering the concept of
rights. It demonstrates the complexities associated with rights:
34

Human rights have been generally argued to include civil and political rights and
legal and political rights35. There is much greater division on the status of socio‐
economic rights and cultural rights … The legislative charter of the Committee is
broad. The word ‘rights’ include natural rights and other moral rights established by
the writings of the philosophers, jurists and churchmen. It most certainly includes the
positive, empirical category of legal rights – rights whose existence is established by
examining existing statutes, codes and decisions comprising the common law of
Victoria. There are also internationally acknowledged human rights which can be
found in the instruments of international and domestic law.
It is now some twenty years since SARC was required to grapple with the concept of rights.
The Australian Capital Territory introduced a statutory Bill of Rights in 2004. The idea of a
Bill of Rights for Victoria was floated in 2004. The Victorian Government appointed a Human
Rights Consultation Committee in 2005. During 2005 that Committee heard submissions and
compiled a report. The report recommended a Bill of Rights in December 2005. The Charter
of Human Rights and Responsibilities 2006 (the Charter) was enacted in July 2006. As a
result of the introduction of the Charter and other legislative amendments there are now
defined human rights which the Subcommittee must consider in the scrutiny of subordinate
legislation.

31
32

33
34
35

Scrutiny of Acts and Regulations Committee, First Annual Report, April 1994, p. vii.
Legal and Constitutional Committee, Report on the Desirability or otherwise of Legislation Defining and
Protecting Human Rights, April 1987, pp. 123.
Scrutiny of Acts and Regulations Committee, First Annual Report, April 1994, p. ix.
Ibid.
Legal and Constitutional Committee, Report on the Desirability or otherwise of Legislation Defining and
Protecting Human Rights, April 1987, Chapter 2, pp. 8‐18.
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Legislative Scheme and Requirements
The Charter of Human Rights and Responsibilities Act 2007 – Section 30
The Charter of Human Rights and Responsibilities Act 2007 (the Charter) commenced on
1 January 2007. Section 30 of the Charter is set out: –
30. Scrutiny of Acts and Regulations Committee
The Scrutiny of Acts and Regulations Committee must consider any Bill introduced
into Parliament and must report to the Parliament as to whether the Bill is
incompatible with human rights.
Note: The Scrutiny of Acts and Regulations Committee must also review all statutory
rules and report to Parliament if it considers the statutory rule to be incompatible
with human rights: see section 21 of the Subordinate Legislation Act 1994.

The Subordinate Legislation Act 1994 – Section 21(ha)
Amendments were also made to the Subordinate Legislation Act 1994 (Vic). The general
principle of review is set out in section 21(ha) of the Subordinate Legislation Act 1994.
Section 21(ha) is set out: –
Section 21. Review of statutory rules by the Scrutiny Committee
(1) The Scrutiny Committee may report to each House of the Parliament if the
Scrutiny Committee considers that any statutory rule laid before Parliament‐
……
(ha) is incompatible with the human rights set out the Charter of Human Rights
and Responsibilities;
The particular responsibilities of the Subcommittee to review Human Rights certificates are
set out in sections 12A and 12D.
12A. Human Rights Certificate
(1) The responsible Minister must ensure that a human rights certificate is prepared
in respect of a proposed statutory rule, unless the proposed statutory rules is
exempted under sub‐section (3)
(2) A human rights certificate must‐
(a) certify whether, in the opinion of the responsible Minister, the proposed
statutory rule does or does not limit any human right set out in the Charter
of Human Rights and Responsibilities; and
(b) if it certifies that, in the opinion of the rule does limit a human right set out
in the Charter of Human Rights and Responsibilities, set out ‐
(i)

the nature of the human right limited; and

(ii) the importance of the purpose of the limitation; and
(iii) the nature and extent of the limitation; and
(iv) the relationship between the limitations and its purpose; and
(v) any less restrictive means reasonably available to achieve the purpose
that the limitation seeks to achieve.
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(3) Sub‐section (1) does not apply if the responsible Minister certifies in writing that
in his or her opinion –
(a) The proposed statutory rule is a rule which relates only to a court or
tribunal or the procedure, practice or costs of a court or tribunal; or
(b) The proposed statutory rule only –
(i)

prescribes under section 4(1)(a) an instrument or class of instrument to
be a statutory rule: or

(ii) exempts under section 4(1)(b) an instrument or class of instrument
from the operation of this Act; or
(iia) prescribes under section 4A(1)(a) an instrument or a class of
instrument for the purposes of paragraph (h) of the definition of
legislative instrument; or
(iib) prescribes under section 4A(1)(b) an instrument or a class of
instrument to be, or not to be, a legislative instrument or class of
legislative instrument for the purposes of this Act or any specified
provision or provisions of this Act; or
(c) the proposed statutory rule is an extension regulation.
12D. Certificates and composite certificates
(1) A certificate issued under this Part must be—
(a) signed by the responsible Minister issuing the certificate; and
(b) dated with the date of signing.
(2) A certificate issued under this Part may be a composite certificate which
incorporates the certificates required by sections 6, 6A, 8 and 10(4) or any
combination of those certificates.

Subcommittee’s obligations
Essentially, the Subcommittee is required to consider whether each statutory rule or
legislative instrument is compatible with human rights as enunciated in the Charter. The
Subcommittee needs to ensure that the human rights protected and promoted in the
Charter are also protected in subordinate legislation.
In order to properly scrutinise and assess every statutory rule and legislative instrument and
the section 12A certificate, the Subcommittee must have a working knowledge of and
consider the particular human rights set out in Part 2 of the Charter. The human rights are
set out below.


Recognition and equality before the law.



Right to life



Protection from torture and cruel, inhuman or degrading treatment



Freedom from forced work



Freedom of movement



Privacy and reputation
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Freedom of thought, conscience, religion and belief



Freedom of expression



Peaceful assembly and freedom of association



Protection of families and children



Taking part in public life



Cultural rights



Property rights



Right to liberty and security of person



Humane treatment when deprived of liberty



Rights of Children in the criminal process



Fair hearing



Rights in criminal proceedings



Right not to be tried or punished more than once



Retrospective criminal laws

If a statutory rule or legislative instrument does not comply with the Charter, there is a
possibility that it may fall outside the scope of the authorising Act.
The Subcommittee is required to consider the compatibility of regulations and legislative
instruments with the Charter and to report to Parliament where it considers a statutory rule
or legislative instrument to be incompatible with the Charter. The Subcommittee must
consider the Human Rights certificate provided by each Minister in respect of each statutory
rule or legislative instrument. First, the Subcommittee must consider whether it agrees an
assessment that a particular regulation or legislative instrument does not limit any human
right set out in the Charter. However, if there is some limitation in respect of a human right,
the Subcommittee must consider:‐


The nature of the human right limited;



The importance of the purpose of the limitation;



The nature and extent of the limitation;



The relationship between the limitation and its purpose; and



Any less restrictive means reasonably available to achieve the purpose that the
limitation seeks to achieve.

If the Subcommittee decides on the basis of the information that the proposed regulations
or legislative instrument are incompatible with the Charter, it may report this to the
Parliament.
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The Operation of the Charter in relation to Statutory Rule Series 2015 and
Legislative Instruments
The Subcommittee corresponded with the relevant Minister in relation one legislative
instrument. The relevant section 12A Human Rights certificate accompanies a regulation.
The Subcommittee considers the regulation, the section 12A certificate and any issues
raised.

Example 1:

Legislative Instrument – Harness Racing Victoria – Notice of
Amendments to Australian Rules of Harness Racing (ARHR) and
Australian Trotting Stud Book Regulations (ATSBR)

Subcommittee’s letter36
The LI was considered by the Regulation Review Subcommittee (the Subcommittee)
of the Scrutiny of Acts and Regulations Committee (the Committee) at a meeting on 5
October 2015 within its terms of reference as per the attached advice of the
Secretariat and the Human Rights adviser.
The Subcommittee would appreciate your advice in respect of its queries.
The Subcommittee would appreciate your office forwarding a signed copy of the
response by email to our legal adviser at – helen.mason@parliament.vic.gov.au
The Subcommittee will meet to consider the LI on 7 December 2015 and would
appreciate your response on or before 9 am on that date.
Please do not hesitate to contact me should you wish to discuss any of the matters
raised by the Subcommittee.
Ms Lizzie Blandthorn, MP
Chair
Regulation Review Subcommittee
Attachment
ADVICE TO SARC – prepared by the Secretariat and the Human Rights Adviser
Notice of Amendments to Australian Rules of Harness Racing (ARHR) and
Australian Trotting Stud Book Regulations (ATSBR) – Legislative Instrument (LI)
Rules 15(1)(k) and (1)(p) – Rule 299‐ section 49 of the Racing Act (the Act)
The LI was made by Harness Racing Victoria (HRV) pursuant to section 49 of the Act.
Pursuant to section 49 the Board has the express power to make rules for or with
respect to ‘the control of the sport of harness racing in Victoria….And any other
matters which the Board is by or under this or any other Act required or empowered
to perform.’ The LI commenced operation on 6 August 2015. The LI makes various
amendments to the Harness Racing Victoria Rules (HRVR) by the ARHR so as to
ensure consistency. In particular it amends Rule 15 which sets out the stewards’
powers. It inserts the word ‘item’ in the existing powers. It provides that the
stewards:‐

36

Ms Lizzie Blandthorn MP, Regulation Review Subcommittee, 9 October 2015
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•

May ‘inspect, examine or test in such manner as they consider appropriate
any person, horse, racetrack, stable, stud artificial breeding station or other
place, item, document, equipment, vehicle or substance’;(See Rule 15(1)(k)).

•

May ‘confiscate or take possession of any substance or equipment or item or
document permanently or for a period’; (See Rule 15(1)(p)).

Section 12D of the Human Rights certificate provides: ‐
‘…Under Harness Racing Victoria’s existing Rules, its stewards have the power
to inspect, examine or test any person, horse, racetrack, stable, stud, artificial
breeding station or other place, document, equipment, vehicle or substance. The
proposed amendment will extend the application of this rule to include any item.
The proposed amendments will allow HRV to clarify the existing rule so that a
steward may exercise these powers in relation to devices such as computers and
mobile phones….’
Rule 299 provides: ‐
All persons
(a) Licensed under these rules;
(b) Carrying on or purporting to carry on activities related to the harness racing
activity; or
(c) Who in some other way are affected by the rules;
Are deemed to have knowledge of and be bound by them and of all things done
under them.
The effect of Rule 299, subparagraphs (b) and (c) together with the recent
amendments is unclear and may be very broad. It is unclear who may be covered by
the Rules. It appears to the Subcommittee that the stewards may therefore inspect,
take and confiscate permanently or for a period, a computer or mobile phone of
potentially any person at a harness meeting.
Clements V Racing Victoria Limited (Occupational and Business Regulation)[2010]
VCAT 1144
The issue of stewards’ powers and how far they extend was considered in the case of
Clements V Racing Victoria Limited (Occupational and Business Regulation)[2010]
VCAT 1144. In that instance, stewards in Australian Racing (AR) were given the
power pursuant to AR 8(b) ‘to require and obtain production and take possession of
any mobile phones, computers, electronic devices, books, documents and records,
including any telephone or financial records relating to any meeting or inquiry’.
The central issue was whether AR 8 applied to persons who have not consented
(either expressly or impliedly) to be bound by the rules. It was held there the sources
of stewards’ power is contractual and those powers do not extend to persons who
have not agreed to be bound by the rules. However, the matter is complex and it is
not clear whether the broad regulatory powers of the stewards with respect to the
harness rules of the conduct of racing made under section 49 apply to a general
member of the public or how far they apply. The Subcommittee further notes that the
amendments have also been adopted by New South Wales, South Australia,
Tasmania and Western Australia.
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Section 21 (1)(d) of the Subordinate Legislation Act 1994 – Committee’s power of
review
Section 21(1) of the Subordinate Legislation Act 1994 sets out the Committee’s power
of review. Section 21(d) provides that:‐
(1) ‘The Scrutiny Committee may report to each House of the Parliament if the
Scrutiny Committee considers that any statutory rule laid before the
Parliament …
(d) Makes unusual or unexpected use of the powers conferred by the
authorising act having regard to the general objectives of that Act.’
The issue for the Subcommittee is to consider the amendments to the ARHR in light of
the requirements of section 21(1)(d) of the Subordinate Legislation Act 1994. Can the
making of rules with respect to the control of the sport of harness racing authorise
stewards to inspect, take or confiscate permanently or for a period a computer or
mobile phone of potentially any person or member of the public at a harness race
meeting be considered or unexpected use of the powers conferred under section 49
having regard to the general objectives of that Act?
There are no stated objectives of that Act. The long title simply states that it is ‘An
Act to consolidate the law relating to Horse Pony Trotting and Greyhound Racing, the
Registration of Bookmakers and their Clerks, and Totalizators’. This of itself provides
little guidance.
The width of the powers conferred on the stewards which provide they may
confiscate or take possession of a computer or mobile phone of any person at a
harness race meeting may be considered an unusual or unexpected use of power.
There is no apparent limitation on the exercise of the use of the powers with respect
to general members of the public.
Given the foregoing, the Subcommittee seeks further information and your
comments as to whether the amendments can be considered an ‘unusual or
unexpected use of the powers conferred by the authorising Act’ as set out in
section 21(1)(d) of the Subordinate Legislation Act 1994.
Human Rights
As the Human Rights certificate states, the extension of rules 15(1)(k) and 15(1)(p) to
‘items’ respectively engages the Charter’s rights not to have privacy or
correspondence unlawfully or arbitrarily interfered with (Charter s. 13(a)) and not to
be deprived of property otherwise than in accordance with law (Charter s. 20.) (The
Subcommittee notes that the certificate incorrectly refers to Charter s. 12
throughout.)
After considering the amended rules, the Subcommittee has two queries about their
human rights compatibility.
First, the Subcommittee notes that the terms ‘unlawfully’ and ‘in accordance with
law’ are generally interpreted by overseas courts as requiring that any laws that limit
privacy or property rights be:
adequately accessible: the citizen must be able to have an indication that is adequate
in the circumstances of the legal rules applicable to a given case. Secondly, a norm
cannot be regarded as a "law" unless it is formulated with sufficient precision to
enable the citizen to regulate his conduct: he must be able ‐ if need be with

23

Scrutiny of Acts and Regulations Committee

appropriate advice ‐ to foresee, to a degree that is reasonable in the circumstances,
the consequences which a given action may entail. (See Sunday Times v UK [1979]
ECHR 1, [49].)
Accordingly, the Subcommittee seeks further information about the following aspects
of amended rules 15(1)(k) and 15(1)(p):


What conditions must be satisfied before these powers can be exercised?
In particular, what is the meaning of the requirement in rule 15(1)(k) that
the suspect consider inspection, examination or testing be ‘appropriate’?
And what preconditions (if any) must exist before rule 15(1)(p), especially
the power to permanently confiscate an item, can be used?



What items may be inspected, examined, tested, confiscated or taken? In
particular, are ‘items’ limited to computers and mobile phones? If not, what
other items may be inspected, examined, tested, confiscated or taken under
the amended rules? For example, could stewards search clothes or
confiscate cash?



What can stewards do with computers and mobile phones? In particular,
can stewards read emails or texts, copy or delete files, or otherwise use
computers or phones? Also, can stewards open the hardware to remove,
e.g. hard drives or sim cards? And, finally, can stewards require owners to
supply passcodes or passwords for these devices?



Which people can have their privacy interfered with or be deprived of their
property? In particular, do amended rules 15(1)(k) and (p) apply to all three
categories of persons listed in rule 299. For example, can people who simply
attend harness races as spectators have their phones searched or
confiscated?



What are the consequences of a person not co‐operating with a request
from the stewards under rules 15(1)(k) and (p)? In particular, can stewards
use reasonable force to take items? And are they immune from civil and
criminal liability for doing so?

In each case, the Subcommittee would appreciate information as to how stewards
are trained in relation to their powers under rules 15(1)(k) and (p) and how the
various categories of people whom fall within rule 299 are informed of those powers.
Second, the Subcommittee notes that any consideration of whether amended rules
15(1)(k) and (p) are reasonable limits includes a consideration of whether or not
there are less restrictive means reasonable available to achieve their purposes (see
Charter s. 7(2)(e)). In this regard, the Subcommittee observes that the Rules of Racing
(Victoria) appear to contain narrower and clearer rules as follows:
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Australian Rule 8(b) empowers stewards ‘To require and obtain production
and take possession of any mobile phones, computers, electronic devices,
books, documents and records, including any telephone or financial records
relating to any meeting or enquiry’. The Subcommittee notes that this is
narrower than a rule allowing any ‘item’ to be inspected or taken.



Australian Rule 8B gives broader powers to stewards to ‘examine… any
article or thing’ and to remove or retain them for such period as the
stewards consider necessary, but that power only applies when the
stewards are on premises occupied by or under control of a licensed person.
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(See also Local Rule 66A(2)(b), a narrowly targeted power to require
passwords.)


Local Rule 3(2) (introduced in January 2014) sets out a rule for when
stewards can use their powers on people who attend race meetings or
otherwise participate in any activity connected with racing or betting,
which requires that the steward hold one of a defined list of suspicions
based on reasonable grounds,.

The Subcommittee would appreciate your views as to whether or not including
whether or not including similar rules in the Harness Racing Rules would be a less
restrictive alternative reasonably available to achieve the purpose of the
amendments to rules 15(1)(k) and (p).

Minister’s response37
I refer to your letter of 9 October 2015 about the notice of amendments to the
Australian Rules of Harness Racing (ARHR) and Australian Trotting Stud Book
Regulations in which you sought advice on a range of issues.
Specifically, you have requested advice in response to queries from the Secretariat
and Human Rights adviser to the Regulation Review Subcommittee (Subcommittee)
of the Scrutiny of Acts and Regulation Committee (SARC) in respect of the
Subcommittee’s Consideration of the amending legislative instrument (LI).
The Subcommittee expressed concern about the effect and broad nature of the
amendments, when considered with the existing Rule 299, which states:
299. All persons
(a) licensed under these rules;
(b) carrying on or purporting to carry on activities related to the harness racing
industry; or
(c) who are in some other way affected by the rules are deemed to have
knowledge of and be bound by them and of all things done under them.
The Subcommittee stated that it is unclear who may be covered by the rules and that
it appears that the amended Rules 15(1)(k) and (p) will potentially allow Stewards to
inspect, take and confiscate permanently or for a period, a computer or mobile
phone of potentially any person at a harness racing meeting.
In accordance with its power of review under section 21(d) of the Subordinate
Legislation Act 1994 (SLA), the Subcommittee state that:
The width of the powers conferred on the stewards which provide they may
confiscate or take possession of a computer or mobile 0phone of any person at a
harness race meeting may be considered an unusual or unexpected use of
power. There is no apparent limitation on the exercise of the use of the powers
with respect to general members of the public.
Given the foregoing, the Subcommittee seeks further information and your
comments as to whether the amendments can be considered an “unusual or
unexpected use of the powers conferred by the authorising Act” as set out in
section 21 (1)(d) of the SLA?

37

Hon Martin Pakula MP, Minister for Racing, 4 December 2015.

25

Scrutiny of Acts and Regulations Committee

I note that the amendments to the ARHR are categorised as an LI and not a Statutory
Rules which is covered by section 21(1)(d) of the SLA. Nevertheless, advice on the
queries raised was sought from Harness Racing Victoria (HRV), the statutory body
responsible for the control of harness racing in Victoria, included the application and
enforcement of the ARHR and its local rules.
This letter provides a summary of HRC’s response. A copy of HRV’s full response is
attached for your consideration.
The LI amends Rules 15 of the ARHR to include the word ‘item’ as follows:
15. (1) Stewards are empowered‐
…
(k) to inspect, examine or test in such manner as they consider
appropriate any person, horse, racetrack, stable, stud, artificial
breeding station or other place, item, document, equipment,
vehicle or substance;

(p) to confiscate or take possession of any substance or equipment or
item or document permanently or for a period;
HRV submitted that it is not unclear who is covered by the Rules, with the provisions
of Rule 299 enabling their application to persons who are:


licensed participants (Rule 299(a))



conducting licensed activities without holding a licence (Rule 299(b))



persons such as disqualified persons who no longer hold a licence (Rules
299 (c)).

As such, HRV advise that:
The suggestion that its Stewards may exercise their powers in relation to a
person (ie. A member of the general public) at a harness racing meeting is, with
respect, simply not the correct position.
…
It is also incorrect to suggest that there is “no apparent limitation on the
exercise of the use of the powers with respect to general members of the
public.”
In HRV’s view, this effectively addresses the concerns and reservations expressed
in the advice to SARC, and it follows that ARHR 15 is not an unusual or
unexpected use of the powers conferred under section 49 of the Racing Act.
…
Due to the varied circumstances which may present themselves in Stewards’
investigations there are no written guidelines governing the exercise of powers
in ARHR 15. However, in practice the use of the specific power queried by the
Advice to SARC has been utilised in relation to the analysis of phone devices only
in instances of investigations of possible breaches of serious offences of the
ARHR, and will continue to only be used in such matters. In practice, the power
has been used with respect to licenced participants, with the only exception
being a veterinary clinic (regarding cobalt investigation) who were willing to
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provide consent to the analysis of their computer and phone devices. The use of
such analysis is authorised only by the General Manager of Integrity or the
Manager of Investigations, both whom have access to in house and external
counsel should there be a need to determine whether a particular person falls
within the scope of the rules. As mentioned above, the power could not be used
on a person who merely went to or had a bet on a harness racing meeting.
Serious offences are defined in the Victorian Local Rules of harness racing.
Human Rights
In respect of the amendments to Rules 15(1)(k) and (p) engaging sections 13(a) (right
not to have privacy or correspondence unlawfully or arbitrarily interfered with) and
20 (right not to be deprived of property otherwise in accordance with the law) of the
Charter of Human Rights and Responsibilities Act 2006, the Subcommittee sought
further information about the following aspects of the amended rules.
Question
What conditions must be satisfied before these powers can be exercised? In
particular, what is the meaning of the requirement in rule 15(1)(k) that the suspect
consider inspection, examination or testing be ‘appropriate;?
And what
preconditions (if any) must exist before rule 15(1)(p), especially the power to
permanently confiscate an item, can be used?
Response
The use of such analysis is authorised only by the General Manager of Integrity or the
Manager of Investigations, both of whom have access to in‐house and external
counsel should there be a need to determine whether a particular person falls within
the scope of the rules. As mentioned above, the power could not be used on a person
who merely went to or had a bet on a harness racing meeting.
The example below provides an illustration of the type of circumstances in which a
Steward would consider it appropriate to exercise powers under ARHR15.
Example – if Stewards found in its examination of a person or place a distinctive pen
that matched the type of pen (concealing a syringe) allegedly used in the commission
of a serious offence, the inability to collect such evidence on the basis that such an
item could not be categorised as a substance, equipment or document poses a real
threat to the integrity of harness racing.
Question
What items may be inspected, examined, tested, confiscated or taken? In particular,
are ‘items’ limited to computers and mobile phones? If not, what other items may be
inspected, examined, tested, confiscated or taken under the amended rules? For
example, could stewards search clothes or confiscate cash?
Response
HRV advised that items are not limited to computers and phones.
HRV advised that the power to search a person depends on the circumstances of the
case. For example, the stewards could search a person if they see them put a syringe
in their pocket. However, they could not search through someone’s laundry at their
house.
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Question
What can stewards do with computers and mobile phones? In particular, can
stewards read emails or texts, copy or delete files, or otherwise use computers or
phones? Also, can stewards open the hardware to remove, e.g. hard drives or sim
cards? And finally, can stewards require owners to supply passcodes or passwords
for these devices?
Response
The process involves a phone being analysed on site by HRV Stewards through the
use of a UFED Cellebrite or similar device which does not change any settings,
passwords or impact any content/instruments. The extraction would typically take
less than an hour and is done in the presence of the owner of the device so in reality
there is no deprivation of property.
The HRV Stewards can limit the extraction of data to capture only that required (eg.
Call logs or only text messages may be required). For example, a recent matter
involving a potential incident of race fixing involved the downloading and subsequent
analysis of text message and call logs.
The extracted data is also limited to specific time frames relevant to the alleged
offence. It is not provided to any other agency or company unless there is a legal
requirement to do so, eg, to Victoria Police or relevant law enforcement agency.
Once extracted, the data is stored on a secure drive within the HRV Integrity
Department network, which is password protected and access limited to only
Integrity Department staff involved in the specific investigation. The data is removed
at the completion of the investigation. If there is a hard drive of captured data it is
also kept in a locked cabinet within the secure Integrity Department area with HRV’s
office. The analysis of the downloaded data is conducted by keyword search and
records of these searches are made available for hearings of the Racing Appeals and
Disciplinary Board (RADB) or Victorian Civil and Administrative Tribunal (VCAT) in
connect with any such investigation.
Only Integrity Department staff of HRV who have conducted formal accredited
training with the manufacturer of the phone reading device conduct such analysis.
The authorisation of the use of the power is limited to the senior positions (General
Manager of Integrity or the Manager of Investigations), both whom possess
extensive experience within Victoria Police and are cognisant of overriding legal
principles and regulations attached to the use of any power exercised by police or
Stewards as the case may be. Due to the limited size of the organisation, the analysis
is typically conducted by one of these two positions themselves. Other accredited
staff who may perform analysis would do so under the guidance and supervision of
such senior positions.
Question
Which people can have their privacy interfered with or be deprived of their property?
In particular, do amended rules 15(1)(k) and (p) apply to all three categories of
persons listed in rule 299? For example, can people who simply attend harness races
as spectators have their phones searched or confiscated?
Response
Yes, the amended rules apply to all three classes of persons. However, as previously
explained by HRV, these classes do not capture persons who simply attend at a
harness racing meeting.
28
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Question
What are the consequences of a person not co‐operating with a request from the
stewards under rules 15(1)(k) and (p)? In particular, can stewards use reasonable
force to take items? And are they immune from civil and criminal liability for doing
so?
Response
In past cases, all harness racing participants have been cooperative with the use of
such powers. There has been no objection to the use of such power, which has been
accepted by the industry and conducted by HRV Stewards without incident or
question during otherwise vigorously contested cases.
There is no provision for Stewards to use force to conduct such analysis. If permission
was not granted and the person refused to provide such permission after a direction
from Stewards to cooperate, and justification for such direction to provide their
device for analysis was given to them in accordance with the rules by the stewards,
then the person would be advised that they may face action for refusing to comply
with a direction under the provisions of ARHR 187.
This would effectively mean that if the person was of the view that they were not
within the scope of the rules, or that there were insufficient grounds, then at most
they may be charged with failing to obey a direction under ARHR 187 and would fall
upon the RADB or VCAT to determine whether such material was reasonably required
in accordance with the circumstances of the case.
Question
In each case, the Subcommittee would appreciate information as to how stewards
are trained in relation to their powers under rules 15(1)(k) and (p) and how the
various categories of people whom fall within rule 299 are informed of these powers.
Response
HRV advised that all HRV Integrity Department staff are provided with in‐house
training. Additionally, the Office of Racing Integrity Commissioner (ORIC) offers
formal training to raving integrity staff from all three controlling bodies, including
HRV Integrity Department staff. The ORIC training, which includes modules that deal
with the powers of stewards, is conducted by integrity management staff from the
three controlling bodies and external barristers. All members of the HRV Integrity
Department (except for two new employees) have completed these modules.
Only HRV Integrity Department staff who have completed formal accredited training
with the manufacturer of reading device(s) can conduct analysis of computer and
phone equipment.
HRV advised that its rules are published on its website. Licence holders must agree to
be bound by the rules as part of the conditions of their licences, which are renewed
annually.
Question
The Subcommittee notes that any consideration of whether amended rules 15(1)(k)
and (p) are reasonable includes a consideration of whether or not there are less
restrictive means reasonably available to achieve their purposes (s7(2)(e) of the
Charter). In this regard, the Subcommittee observes that Racing Victoria’s rules of
Racing (RV Rules) appear to contain narrower and clearer rules as follows:
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AR 8(b) empowers stewards:
to require and obtain production and take possession of any mobile
phones, computers, electronic devices, books, documents and records,
including any telephone or financial records relating to any meeting or
enquiry.
The Subcommittee notes that this is a narrower than a rule allowing any
item to be inspected or taken.



AR 8B gives broader powers to stewards to:
examine… any article or thing.
and to remove or retain them for such period as the stewards consider
necessary, but that power only applies when the stewards are on premises
occupied or under control of a licensed person. (See also LR 66A(2)(b), a
narrowly targeted power to require passwords).



LR3(2), introduced in January 2014, sets out a rule for when stewards can
use their powers on people who attend race meetings or otherwise
participate in any activity connected with racing or betting, which requires
that the steward hold one of a defined list of suspicions based on
reasonable grounds.

The Subcommittee would appreciate your views as to whether or not including
similar rules in the Harness racing rules would be a less restrictive alternative
reasonably available to achieve the purpose of the amendments to rules 15(1)(k)
and (p).
Response
The structure of RV and the RV Rules need to considered in their entirety and context.
RV is not a statutory body and its rules and the power of its stewards are contractual
in nature. As well, the way in which the ARHR are structured is different to the way
in which the RV Rules are structured, with the scope of the ARHR set out at Rules 299,
which is recognised in the advice to SARC.
By virtue of the limitations in scope of the harness rules provided by Rule 299 (as set
out earlier), the powers contained in the ARHR are of much narrower scope than
suggested in the advice to SARC.
The integrity of the Victorian harness racing industry and the ability of HRV to
perform its statutory functions may be seriously compromised if the ARHR operated
differently in Victoria from other Australian harness jurisdictions.
The Hon Martin Pakula MP
Minister for Racing

Example 2:

SR No. 140 – Corrections Amendment Regulation 2015

By way of background, the Subcommittee wrote and raised some concerns with the Minister
in relation to SR No. 147 – Corrections Amendment (Smoke Free Prisons and Other Matters)
Regulations 2014. The Subcommittee sought clarification in respect of the operation of the
instruments of restraint.
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The Subcommittee notes the operation of SR No. 140 – Corrections Amendment Regulations
2015 which amend the previous Regulations and clarify the operation of the instruments of
restraint.

(H) The Premier’s Guidelines setting – A package of fees – ‘The basket
approach’
The Premier’s Guidelines38 provide as follows:
103 A statutory rule can set a package of fees. This is often known as a ‘basket
approach’. However, the section 8(1)(d) exemption does not apply if any individual
fee component in the package exceeds the Treasurer’s annual rate. It does not
matter if the average fee increase across the package is less than the annual rate. If
any individual fee is increased above the annual rate, a RIS process may need to be
undertaken as the fee increase could have a significant and adverse impact on the
community and business.
During the year when necessary there have been informal discussions with officers from the
various Departments and the Legal Adviser. The discussions suggest that a strict
interpretation of the Premier’s Guidelines occasionally may make it difficult for Departments
in practical terms in setting a package of routine fee increases. Ultimately, regulations are
the practical arm of the legislation. They need to function and be made in a common sense
and practical manner where possible.
The Subcommittee welcomes input from
Departments.

(I)

Sighting of material incorporated by reference

Regulations or legislative instruments may include a table of applied, adopted or
incorporated matter in accordance with the requirements of regulation 5 of the Subordinate
Legislation Regulations 1994 (Vic). Such a table lists all the material applied, adopted or
incorporated by reference in the regulations and legislative instruments. Occasionally, the
Subcommittee is placed in the position where it is asked to consider and or approve
regulations or legislative instruments without sighting the material which is incorporated
into them. Where the Subcommittee does not sight the material it cannot form a view as to
whether there is compliance with the Act.
The Premier’s Guidelines provide further assistance:39.
262. Section 32 of the Interpretation of Legislation Act 1984 (‘ILA’) sets out when
subordinate instruments, such as statutory rules or legislative instruments, may
refer to other documents. This is known as incorporation by reference.
263. Generally, subordinate instruments may only incorporate by reference
provisions of a Victorian or Commonwealth Act, a Code (as defined in the ILA), or
a Victorian or Commonwealth statutory rule. Subordinate instruments may only
incorporate other matters where there is explicit power to do so in the
authorising Act.
264. Where matter is incorporated by reference, section 32 of the ILA sets out
requirements for making material available to the public and for tabling the
material in Parliament.
38
39

Section 103, Premier’s Guidelines, July 2011.
Sections 262‐267, Premier’s Guidelines, July 2011.
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265. In deciding whether to incorporate material by reference, agencies should assess
the drafting convenience against the effect on the accessibility of the
incorporated material and the likely level of public awareness. Agencies should
reserve the use of incorporated detailed and extensive technical material to
subordinate legislation affecting industries familiar with the material.
266. Generally, material should only be incorporated by reference if the material
clearly describes the rights and obligations being created and the people who
are subject to these rights and obligations.
267. Where it is proposed that a statutory rule or legislative instrument incorporates
material, all material necessary to ensure compliance should be tabled. This
includes primary references as well as references to documents at a secondary
or tertiary level unless such references are irrelevant to the substance of the
regulation, are unnecessary or merely comprise a reference back to the primary
reference material. Unless all relevant material is tabled, the statutory rule or
legislative instrument does not apply, adopt or incorporate the material
effectively.
The Subcommittee’s preference is that all material is provided to it simultaneously so that it
can all be considered in the context of the regulation or legislative instrument. Material
incorporated by reference has been provided to the Subcommittee with the original material
in respect of the regulation or legislative instrument. The Subcommittee wishes to
acknowledge and thank those Departments who make the effort to forward to it additional
material.

(J)

Other Matters

The ‘Balanced Scorecard Approach’ – What is it?
A RIS which accompanies the regulations includes a summary of alternatives. Often the
summary of alternatives includes a table. The table contains a subjective assessment of the
proposed regulations and the alternatives compared to the ‘Base Case’ using the ‘Balanced
Scorecard Approach’.
The Subcommittee does not always find that the use of a table on its own provides great
illumination in the context of an assessment of alternatives. If such a table is used, then
there ought to be appropriate commentary which explains it.
However, the Subcommittee notes the continuing trend of the incorporation of a much
more detailed explanation with a table in RISs. This is of assistance to the Subcommittee.
However, it is also of more assistance to the average reader of the RIS. The Subcommittee
acknowledges these efforts and hopes this trend will continue.

(K)

Commendation

The Subcommittee commends Ministers to the particular attention to detail in respect of the
work presented to it. The Subcommittee acknowledges properly drawn certificates. The
Subcommittee also acknowledges the excellent work by many Departments in responding to
the large number of people and organisations who sent in submissions in respect of a
particular RIS.
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CHAPTER 3 – THE REVIEW OF LEGISLATIVE
INSTRUMENTS – THE FIFTH YEAR OF
OPERATION
(A) SARC’s obligation to scrutinise legislative instruments – The power
to review
The Subordinate Legislation Amendment Bill was introduced in August 2010. Amendments to
the Act came into effect on 1 January and 1 July 2011. The amendments related to the
scrutiny of legislative instruments and specifically inserted new Parts 2A, 3, 3A and 5A into
the Act. The amendments essentially duplicated and extended the current arrangements
relating to the scrutiny of statutory rules to legislative instruments.
SARC’s power to review legislative instruments is set out in section 25A, 25b and 25C of the
Act.
25A. Review of legislative instruments by the Scrutiny Committee
(1) The Scrutiny Committee may report to each House of the Parliament if the Scrutiny
Committee considers that any legislative instrument laid before Parliament—
(a) does not appear to be within the powers conferred by the authorising Act
or the statutory rule under which it is made;
(b) without clear and express authority being conferred by the authorising Act
or the statutory rule under which it is made—
(i)

has a retrospective effect; or

(ii) imposes any tax, fee, fine, imprisonment or other penalty; or
(iii) purports to shift the legal burden of proof to a person accused of an
offence; or
(iv) provides for the subdelegation of powers delegated by the authorising
Act or the statutory rule under which it is made;
(c) is incompatible with the human rights set out in the Charter of Human
Rights and Responsibilities;
(d) has been prepared in contravention of any of the provisions of this Act or of
the guidelines with respect to legislative instruments and the contravention
is of a substantial or material nature.
(2) A report of the Scrutiny Committee under this section may contain any
recommendations that the Scrutiny Committee considers appropriate, including
a recommendation that a legislative instrument should be—

33

Scrutiny of Acts and Regulations Committee

(a) disallowed in whole or in part; or
(b) amended as suggested in the report.
25B. Suspension of legislative instrument or part of an instrument
(1) If the Scrutiny Committee—
(a) proposes under section 25A to recommend that a legislative instrument
should be—
(i)

disallowed in whole or in part; or

(ii) amended; and
(b) is of the opinion that considerations of justice and fairness require that the
operation of the legislative instrument or any part of the legislative
instrument should be suspended pending the consideration by the
Parliament of the legislative instrument—
the Scrutiny Committee may propose in the report under section 25A that the
operation of the legislative instrument or part of the legislative instrument be
suspended.
(2) If the Scrutiny Committee proposes that the operation of a legislative instrument
or part of a legislative instrument be suspended—
(a) the Scrutiny Committee must forthwith send a copy of the report to the
responsible Minister, the Governor in Council and the instrument maker;
and
(b) subject to subsection (3), the operation of the legislative instrument or part
of a legislative instrument is suspended at the end of the period of 7 days
after the sending of the report to the Governor in Council until the end of
the period during which the legislative instrument or part of the legislative
instrument could be disallowed under section 25C.
(3) The Governor in Council, on the recommendation of the responsible Minister
made within the period of 7 days referred to in subsection (2), may by Order
published in the Government Gazette declare that the operation of the
legislative instrument or part of the legislative instrument is not suspended.
(4) As from the date on which the Order is published, the provision in a report of the
Scrutiny Committee providing for the suspension ceases to have any force or
effect.
(5) While the operation of a legislative instrument or part of the legislative
instrument is suspended under this section, the legislative instrument is deemed
not to have been made or to have been made without that part.
25C. Disallowance
(1) This section applies to a legislative instrument if—
(a) the authorising Act under which the legislative instrument is made states
that the legislative instrument is subject to disallowance by the Parliament
or by a House of the Parliament; or
(b) in a report under section 25A, the Scrutiny Committee has recommended
that the legislative instrument be disallowed in whole or in part; or
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(c) there was a failure to comply with section 16B(1) and the Scrutiny
Committee has reported that failure to each House of the Parliament.
(2) A legislative instrument to which this section applies is disallowed in whole or in
part if—
(a) a notice of a resolution to disallow the legislative instrument is given in a
House of the Parliament—
(i)

on or before the 18th sitting day of that House after the instrument is
laid before that House; or

(ii) in the case of failure to comply with section 16B(1) in respect of a
legislative instrument, on or before the 24th sitting day of that House
after—
(A) the legislative instrument has been published in the Government
Gazette under section 16A(1); or
(B) if section 16A(2) applies, notice of making and availability has
been published in the Government Gazette; and
(b) the resolution is passed by that House on or before the 12th sitting day of
that House after the giving of the notice of the resolution.
(3) Notice of a resolution to disallow a legislative instrument may be expressed to
apply to the whole or to any part of the legislative instrument.
(4) A resolution to disallow the whole or any part of a legislative instrument has
effect according to its tenor.
(5) If a House of the Parliament is prorogued or the Legislative Assembly is
dissolved—
(a) the prorogation or dissolution does not affect the power of the House to
pass a resolution disallowing a legislative instrument; and
(b) the calculation of sitting days of the House is to be made as if there had
been no prorogation or dissolution.

(B) What is a legislative instrument? – Defined in sections 3(1) and (2) of
the Act
The term ‘legislative instrument’ is defined in sections 3(1) and (2) of the Act.
A legislative instrument may therefore include but is not limited to:


An instrument of delegation;



An evidentiary certificate;



An instrument of appointment or an instrument of appointment which changes
conditions or terms of appointment;



An instrument which has the sole purpose of giving notice of the making of another
instrument;



An instrument which grants, renews, varies, transfers, suspends or cancels a lease,
licence or permit that authorises a specified entity to do any act or not to do any act or
an instrument refusing to grant, renew, vary or transfer such a lease, licence or permit;
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An instrument that registers a specified entity or an instrument refusing to register a
specified entity;



An instrument that renews, varies, transfer, suspends or cancels a registration of a
specified entity or an instrument refusing to renew, vary, transfer, suspend or cancel a
registration of a specified entity;



An instrument imposing conditions on a lease, licence, permit or registration held by a
specified entity;



An instrument for the principal purpose of taking disciplinary or enforcement action to
ensure compliance with an Act, subordinate instrument or any other law.
3

Definitions
(1) In this Act—
…
legislative instrument means an instrument made under an Act or statutory
rule that is of a legislative character but does not include—
(a) a statutory rule; or
(b) a local law made under Part 5 of the Local Government Act 1989 and
any other instrument made by a council under that Act or any other
Act; or
(c) a proclamation of commencement of an Act or any provision of an Act;
or
(d) a planning scheme or an amendment to a planning scheme under the
Planning and Environment Act 1987; or
(e) the Victoria Planning Provisions within the meaning of the Planning
and Environment Act 1987; or
(f)

a practice note or practice direction issued by or on behalf of a court or
tribunal or an instrument which relates only to a court or tribunal or
the procedure, practice or costs of a court or tribunal; or

(g) an instrument of purely administrative character; or
(h) a prescribed instrument or a prescribed class of instrument;
(2) For the avoidance of doubt, but without limiting paragraph (g) of the
definition of legislative instrument, instruments of purely administrative
character for the purposes of this Act include, but are not limited to, the
following—
(a) an instrument of delegation;
(b) an evidentiary certificate;
(c) an instrument of appointment or an instrument which changes
conditions or terms of appointment;
(d) an instrument which has the sole purpose of giving notice of the
making of another instrument;
(e) an instrument which grants, renews, varies, transfers, suspends or
cancels a lease, licence or permit that authorises a specified entity to
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do any act or not to do any act or an instrument refusing to grant,
renew, vary or transfer such a lease, licence or permit;
(f)

an instrument that registers a specified entity or an instrument
refusing to register a specified entity;

(g) an instrument that renews, varies, transfers, suspends or cancels a
registration of a specified entity or an instrument refusing to renew,
vary, transfer, suspend or cancel a registration of a specified entity;
(h) an instrument imposing conditions on a lease, licence, permit or
registration held by a specified entity;
(i)

(C)

an instrument for the principal purpose of taking disciplinary or
enforcement action to ensure compliance with an Act, subordinate
instrument or any other law.

Power to prescribe an instrument to be a legislative instrument or to
be exempt – Defined in section 4A

The power to prescribe an instrument to be a legislative instrument or to be exempt is set
out in section 4A of the Act.
4A Prescribing instrument to be a legislative instrument or to be exempt
(1) The Governor in Council may make regulations under this Act—
(a) prescribing an instrument or a class of instrument for the purposes of
paragraph (h) of the definition of legislative instrument;
(b) prescribing an instrument or a class of instrument to be, or not to be, a
legislative instrument or class of legislative instrument for the
purposes of this Act or any specified provision or provisions of this Act,
whether or not subject to conditions;
(c) exempting an instrument or a class of instrument that is a legislative
instrument from the operation of this Act or any specified provision or
specified provisions of this Act, whether or not subject to conditions.
(2) If an instrument or a class of instrument is prescribed to be a legislative
instrument or legislative instruments—
(a) this Act applies to the instrument or class of instrument; and
(b) subject to this Act, any provision of the authorising Act under which
the instrument or class of instrument is made which is inconsistent
with, or duplicates, any provision of this Act does not apply to the
instrument or class of instrument.
(3) If an instrument or a class of instrument is prescribed as exempt—
(a) the specified provision or provisions of this Act from which the
instrument is prescribed to be exempt does not, or do not, apply to the
instrument or class of instrument; and
(b) unless provision is made to the contrary by the authorising Act under
which it is made, the instrument or a provision of it comes into
operation—
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(i)

at the beginning of the day on which the instrument is published
in the Government Gazette; or

(ii) at the beginning of a later day that is expressed in the instrument
as the day on which the instrument or provision (as the case
requires) comes into operation.

(D) What is a legislative instrument? A further definition – The Subordinate
Legislation (Legislative Instruments) Regulations 2011
Schedule 1 – Prescribed not to be legislative instruments
The Subordinate Legislation (Legislative Instruments) Regulations 2011 (the Regulations)
further define which instruments are prescribed legislative instruments and which
instruments are not prescribed to be legislative instruments.
Schedule 1 of the Regulations set out the provisions of various acts which are prescribed not
to be legislative instruments. The seventy four acts are listed alphabetically from the
Aboriginal Heritage Act 2006 to the Zoological Parks and Gardens Act 1995.

Schedule 2 – Prescribed to be legislative instruments
Schedule 2 of the Regulations sets out provisions of various acts which are prescribed to be
legislative instruments. The thirty seven acts are listed in alphabetically from the Accident
Compensation Act 1985 to the Water Act 1989.

Schedule 3 – Exempt legislative instruments
Schedule 3 sets out those provisions of various acts which are exempt from the operation of
Parts 2A, 5A, Section 16B, Section 16C, Section 16E and Section 16F of the Act. The one
hundred and twenty six acts are listed alphabetically from the Aboriginal Heritage Act 2006
to the Wrongs Act 1958.

(E)

The Fifth Year of Operation

This is the fifth year of operation of the scrutiny of legislative instruments. The
Subcommittee receives a steady stream of legislative instruments. To coincide with the
statutory rules series, the Subcommittee scrutinises the legislative instruments from
July 2015 to 30 June 2016. The Subcommittee has considered 57 legislative instruments.
Three of the legislative instruments were accompanied by a Regulatory Impact Statement.
The Subcommittee did not make any reports to Parliament.
Overall there has been a significant increase in the number of legislative instruments
considered since scrutiny commenced. There were 24 legislative instruments in the first year
of operation compared with 57 legislative instruments this year.
There have been no significant ongoing issues identified, notwithstanding the growth in the
number of legislative instruments being scrutinised since the inception. The Subcommittee’s
legal adviser receives from time to time, a number of telephone enquiries from
departmental officers as to general obligations in respect of the scrutiny regime of legislative
instruments.

38

Annual Review 2015, Regulations and Legislative Instruments

This indicates a growing awareness by the Departments of the obligations imposed under
the legislation in relation to the scrutiny of legislative instruments. SARC will continue to
monitor the operation of the scrutiny of legislative instruments closely.
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– ALPHABETICAL LISTING

SR No. 108
SR No. 146
SR No. 28
SR No. 46
SR No. 63
SR No. 70
SR No. 152
SR No. 8
SR No. 134
SR No. 21
SR No. 157
SR No. 27
SR No. 115
SR No. 59
SR No. 131
SR No. 168
SR No. 133
SR No. 122
SR No. 145
SR No. 94
SR No.95
SR No. 140
SR No. 148
SR No. 129
SR No. 34
SR No. 162
SR No. 7
SR No. 35
SR No. 130
SR No. 89
SR No. 137
SR No. 138
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Agricultural and Veterinary Chemicals (Control of Use)(Fertilisers) Regulations 2015
Agricultural and Veterinary Chemicals (Control of Use)(Ruminant Feed) Regulations 2015
Architects Regulations 2015
Associations Incorporation Reform Amendment (Privacy) Regulations 2015
Audit (Public Bodies) Regulations 2015
Building Amendment (Additional Siting Requirements) Regulations 2015
Building Amendment (Hobsons Bay Siting Requirements) Regulations 2015
Building Amendment (Sitting Requirements) Regulations 2015
Building Amendment (Whittlesea Siting Requirements) Regulations 2015
Building Amendment Regulations 2015
Building and Plumbing Amendment (Balcony Sprinkler Protection) Interim Regulations 2015
Casino Control (Fees) Regulations 2015
Cemeteries and Crematoria Amendment Regulations 2015
Cemeteries and Crematoria Regulations 2015
Charities Regulations 2015
Child Wellbeing and Safety Amendment (Child Safe Standards) Regulations 2015
City of Melbourne (Docklands Co‐ordination Committee) Revocation Regualtions 2015
Conveyancers (Professional Conduct and Trust Account and General) Amendment
Regulations 2015
Corrections (Police Gaols) Amendment Regulations 2015
Corrections (Police Gaols) Regulations 2015
Corrections Amendment (Firearms) Regulations 2015
Corrections Amendment Regulations 2015
Country Fire Authority (Community Fire Refuges) Amendment Regulations 2015
County Court (Chapter I Amendment No. 10) Rules 2015
County Court (Chapter I Amendment No.9) Rules 2015
County Court (Chapter I Circuit Fees, Expenses and Allowances Amendment Rules 2015
County Court (Chapter I Judicial Registrars Amendment) Rules 2015
County Court (Chapter II Arbitration and Other Amendments) Rules 2015
County Court (Chapter III Amendment No. 5) Rules 2015
Court Security Regulations 2015
Crimes (Child Pornography) Regulations 2015
Crimes (Search Warrant) Amendment Regulations 2015

This Appendix lists all 2015 regulations. Appendix 2 categorises regulations according to whether they were
made with a Regulation Impact Statement or whether they were exempted from those requirements. The
Committee did not move for disallowance of any of the 2015 regulations, however the Regulation Review
Subcommittee did correspond with responsible Ministers concerning some regulations.
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SR No. 48
SR No. 91
SR No. 156
SR No. 64
SR No. 165
SR No. 136
SR No. 124
SR No. 110
SR No. 14
SR No. 68
SR No. 67
SR No. 82
SR No. 25
SR No. 54
SR No. 12
SR No. 132
SR No. 17
SR No. 111
SR No. 139
SR No. 55
SR No. 96
SR No. 81
SR No. 45
SR No. 20
SR No. 171
SR No. 107
SR No. 106
SR No. 13
SR No. 166
SR No. 100
SR No. 22
SR No. 123
SR No. 161
SR No. 51
SR No. 53
SR No. 52
SR No. 155
SR No. 57
SR No. 58
SR No. 56
SR No. 119
48

Crimes Statistics (Fees and Charges) Regulations 2015
Dangerous Goods (Transport by Road or Rail) Amendment Regulations 2015
Dangerous Goods (Transport by Road or Rail) Further Amendment Regulations 2015
Domestic Animals Amendment Regulations 2015
Domestic Animals Further Amendment Regulations 2015
Domestic Animals Regulations 2015
Drugs, Poisons and Controlled Substances (Drugs of Dependence ‐ Synthetic Cannabinoids
and Other Substances) Regulations 2015
Drugs, Poisons and Controlled Substances Amendment (Cultivation of a Narcotic Plant)
Regulations 2015
Drugs, Poisons and Controlled Substances Amendment (Sodium Oxybate) Regulations 2015
Electricity Safety (Bushfire Mitigation) Amendment Regulations 2015
Electricity Safety (Electric Line Clearance) Regulations 2015
Emergency Management (Critical Infrastructure Resilience) Regulations 2015
Environment Protection (Scheduled Premises and Exemptions), (Industrial Waste Resource)
and (Fees) Amendment Regulations 2015
Estate Agents (Exemption) Amendment Regulations 2015
Fisheries (Fees, Royalties and Levies) Amendment Regulations 2015
Food (Forms and Registration) Regulations 2015
Forests (Recreation) Amendment Regulations 2015
Freedom of Information Amendment Regulations 2015
Gambling Regulation (Pre‐commitment and Loyalty Scheme) and Gambling Amendment
Regulations 2015
Gambling Regulations 2015
Greenhouse Gas Geological Sequestration Amendment Regulations 2015
Guardianship and Administration (Fees) Amendment Regulations 2015
Health Practitioner Regulation National Law Amendment (Midwife Insurance Exemption)
Regulation 2015
Heritage (General) Regulations 2015
Human Tissue Regulations 2015
Improving Cancer Outcomes (Diagnosis Reporting) Regulations 2015
Improving Cancer Outcomes (Screening Reporting) Regulations 2015
Infringement (General) Amendment Regulations 2015
Infringements (General) Amendment (Lodgeable Infringement Offences) Regulations 2015
Infringements (General) Further Amendment Regulations 2015
Inquiries Regulations 2015
Land Conservation (Vehicle Control) Amendment Regulations 2015
Land Tax Regulations 2015
Legal Profession Revocation Regulations 2015
Legal Profession Uniform Law Application (Savings and Transitional) Regulations 2015
Legal Profession Uniform Law Application Regulations 2015
Liquor Control Reform (Prohibited Supply) Regulations 2015
Liquor Control Reform (Prohibition of Supply of Powdered Alcohol) Regulations 2015
Liquor Control Reform (Wholesale Liquor Supply Information) Regulations 2015
Liquor Control Reform Amendment Regulations 2015
Local Government (General) Regulations 2015
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SR No. 47
SR No. 164
SR No. 32
SR No. 154
SR No. 4
SR No. 41
SR No. 113
SR No. 163
SR No. 3
SR No. 65
SR No. 158
SR No. 153
SR No. 42
SR No. 141
SR No. 150
SR No. 98
SR No. 149
SR No. 18
SR No. 151
SR No. 127
SR No. 97
SR No. 116
SR No. 33
SR No. 23
SR No. 80
SR No. 71
SR No. 93
SR No. 160
SR No. 170
SR No. 19
SR No. 83
SR No. 147
SR No. 61
SR No. 84
SR No. 135
SR No. 78
SR No. 1
SR No. 79
SR No. 159

Local Government (Planning and Reporting) Amendment Regulations 2015
Magistrates' Court (Chapter I Miscellaneous Amendments) Rules 2015
Magistrates' Court (Judicial Registrars) Amendment Rules 2015
Magistrates' Court (Judicial Registrars) Rules 2015
Magistrates' Court (Miscellaneous Civil Proceedings)(Arbitration Costs and Forms
Amendment) Rules 2015
Magistrates' Court (Occupational Health and Safety) Rules 2015
Magistrates' Court Criminal Procedure Amendment (Infringements Court and Other
Matters) Rules 2015
Magistrates' Court General Civil and Procedure and Miscellaneous Civil Proceedings (Costs
Amendment) Rules 2015
Magistrates' Court General Civil Procedure (Forms and Related Amendments) Rules 2015
Major Crime (Investigative Powers) Regulations 2015
Marine Safety Amendment (Expiry Date) Interim Regulations 2015
Marine Safety Amendment Regulations 2015
Meat Industry Regulations 2015
Mental Health Amendment Regulations 2015
Mineral Resources (Sustainable Development)(Extractive Industries) Amendment (Risk‐
Based Work Plans) Regulations 2015
Mineral Resources (Sustainable Development)(Mineral Industries) Amendment Regulations
2015
Mineral Resources (Sustainable Development)(Mineral Industries) Amendment (Risk‐Based
Work Plans) Regulations 2015
National Parks Amendment Regulations 2015
Non‐Emergency Patient Transport Amendment Regulations 2015
Parliamentary Salaries and Superannuation (Allowances) Amendment Regulations 2015
Pipelines Amendment Regulations 2015
Planning and Environment (Fees) Interim Regulations 2015
Planning and Environment Regulations 2015
Plant Biosecurity Amendment Regulations 2015
Plant Biosecurity Further Amendment Regulations 2015
Port Management (Local Ports) Regulations 2015
Powers of Attorney Regulations 2015
Public Administration (Review of Actions) Regulations 2015
Public Health and Wellbeing Amendment (No Jab, No Play) Regulations 2015
Racing (Specified Race‐course) Amendment Regulations 2015
Regional Development Victoria Regulations 2015
Retirement Villages (Records and Notices) Regulations 2015
Road Management (Works and Infrastructure) Regulations 2015
Road Safety (Drivers) Amendment (Driver Licence) Regulations 2015
Road Safety (Drivers) Amendment (Probationary Driver Free Full Driver Licence Scheme)
Regulations 2015
Road Safety (Drivers) Amendment (Renewal Fees) Interim Regulations 2015
Road Safety (Drivers) and (General) Amendment (Alcohol Interlocks) Amendment
Regulations 2015
Road Safety (Drivers) and (Vehicles) Amendment (Fees) Regulations 2015
Road Safety (Drivers) and (Vehicles) Amendment (Miscellaneous Fees) Regulations 2015
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SR No. 62
SR No. 121
SR No. 9
SR No. 85
SR No. 118
SR No. 120
SR No. 86
SR No. 125
SR No. 88
SR No. 169
SR No. 90
SR No. 117
SR No. 105
SR No. 69
SR No. 92
SR No. 114
SR No. 126
SR No. 60
SR No. 50
SR No. 77
SR No. 2
SR No. 102
SR No. 40
SR No. 144
SR No. 38
SR No. 11
SR No. 29
SR No. 142
SR No. 39
SR No. 103
SR No. 10
SR No. 30
SR No. 143
SR No. 44
SR No. 43
SR No. 15
SR No. 128
SR No. 26
SR No. 109
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Road Safety (General) Amendment (Application of Fees) Regulations 2015
Road Safety (General) Amendment (Lane Filtering) Regulations 2015
Road Safety (General) Amendment (Prescribed Offences) Regulations 2015
Road Safety (Traffic Management) and (General) Amendment (Stock Crossings) Regulations
2015
Road Safety (Vehicles) Amendment (Declared Apprenticeships) Regulations 2015
Road Safety Road Rules Amendment (Lane Filtering) Rules 2015
Road Safety Road Rules Amendment (Stock Crossings) Rules 2015
Road Safety Road Rules Amendment Rules 2015
Safe Drinking Water Regulations 2015
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Regulations 2015
Sex Offenders Registration Amendment Regulations 2015
Subdivision (Fees) Interim Regulations 2015
Subdivision (Registrar's Fees) Interim Regulations 2015
Subordinate Legislation (Dangerous Goods (HCDG) Regulations 2005) Extension Regulations
2015
Subordinate Legislation (Local Government (Electoral) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Metropolitan Fire Brigades (General) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Non‐Emergency Patient Transport Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Private Security Regulations 2005) Extension Regulations 2015
Subordinate Legislation (Road Management (General) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Transport (Buses, Taxi‐Cabs and Other Commercial Passenger
Vehicles) Regulations 2005) Extension Regulations 2015
Subordinate Legislation Amendment Regulations 2015
Supreme Court (Adoption) Rules 2015
Supreme Court (Associate Judges Amendment) Rules 2015
Supreme Court (Chapter I Appendices A and B Amendment) Rules 2015
Supreme Court (Chapter I Judicial Review Amendment) Rules 2015
Supreme Court (Chapter I Miscellaneous Amendments) Rules 2015
Supreme Court (Chapter I Summary Judgment Amendment Rules 2015
Supreme Court (Chapter II Legal Profession Amendments) Rules 2015
Supreme Court (Chapter VI Registrars Amendment) Rules 2015
Supreme Court (General Civil Procedure) Rules 2015
Supreme Court (Judicial Registrars Amendment) Rules 2015
Supreme Court (Judicial Registrars Further Amendment) Rules 2015
Supreme Court (Miscellaneous Amendments) Rules 2015
Survey Co‐ordination Amendment Regulations 2015
Surveying (Cadastral Surveys) Regulations 2015
Surveying (Registration Fees) Regulations 2015
Tobacco (Victorian Health Promotion Foundation) Amendment Regulations 2015
Tobacco Amendment Regulations 2015
Traditional Owner Settlement (Negotiation Costs) Regulations 2015
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SR No. 36
SR No. 104
SR No. 72
SR No. 73
SR No. 76
SR No. 49
SR No. 74
SR No.75
SR No. 5
SR No. 99
SR No. 37
SR No. 112
SR No. 6
SR No. 101
SR No. 24
SR No. 66
SR No. 167
SR No. 16
SR No. 31
SR No. 87

Transfer of Land (Fees) Amendment Regulations 2015
Transfer of Land (Fees) Interim Regulations 2015
Transport (Compliance and Miscellaneous)(Conduct on Public Transport) Regulations 2015
Transport (Infringements) Amendment Regulations 2015
Transport (Safety Schemes Compliance and Enforcement) (Infringements) Amendment
Regulations 2015
Transport (Taxi‐Cabs), (Passenger Vehicles) and (Infringements) Amendment Regulations
2015
Transport (Ticketing) Amendment (Bus Drivers' Obligations) Regulations 2015.
Transport (Ticketing) Amendment (Prescribed Devices and Processes) Regulations 2015
Treasury Corporation of Victoria (Prescribed Agencies) Amendment Regulations 2015
Victorian Civil and Administrative Tribunal (Allocation to Lists Amendment) Rules 2015
Victorian Civil and Administrative Tribunal (Amendment No. 12) Rules 2015
Victorian Civil and Administrative Tribunal (Amendment No. 13) Rules 2015
Victorian Civil and Administrative Tribunal (Default Scale of Costs Amendment) Rules 2015
Victorian Civil and Administrative Tribunal (Fees) Amendment (Powers of Attorney)
Regulations 2015
Victorian Civil and Administrative Tribunal (Fees) Amendment Regulations 2015
Victorian Civil and Administrative Tribunal (Fees) Further Amendment Regulations 2015
Victorian Energy Efficiency Target Amendment Regulations 2015
Wildlife (State Game Reserves) Amendment Regulations 2015
Wrongs (Part VBA Claims) Regulations 2015
Wrongs (Part VBA)(Asbestos Related Claims) Revocation Regulations 2015
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APPENDIX 2 — REGULATIONS 2015
‐ BY SECTION

SUBORDINATE
LEGISLATION ACT 1994

UNDER THE

S. 10 – Regulation Impact Statements
SR No. 25
SR No. 48
SR No. 55
SR No. 61
SR No. 67
SR No. 71
SR No. 72
SR No. 88
SR No. 119
SR No. 135
SR No. 159
SR No. 161

Environment Protection (Scheduled Premises and Exemptions)(Industrial Waste Resource)
and (Fees) Amendment Regulations 2015
Crime Statistics (Fees and Charges) Regulations 2015
Gambling Regulations 2015
Road Management (Works and Infrastructure) Regulations 2015
Electricity Safety (Electric Line Clearance) Regulations 2015
Port Management (Local Ports) Regulations 2015
Transport (Compliance And Miscellaneous)(Conduct on Public Transport) Regulations 2015
Safe Drinking Water Regulations 2015
Local Government (General) Regulations 2015
Road Safety (Drivers) Amendment (Probationary Driver Free Full Driver Licence Scheme)
Regulations 2015
Road Safety (Drivers) and (Vehicles) Amendment (Miscellaneous Fees) Regulations 2015
Land Tax Regulations 2015

Exemptions under Section 8
S. 8(1)(a) — Would not Impose Significant Economic or Social Burden
SR No. 1
SR No. 9
SR No. 12
SR No. 13
SR No. 14
SR No. 15
SR No. 16
SR No. 20
SR No. 22
SR No. 23
SR No. 27
SR No. 28
SR No. 31
SR No. 42
SR No. 47

Road Safety (Drivers) and (General) Amendment (Alcohol Interlocks) Amendment
Regulations 2015
Road Safety (General) Amendment (Prescribed Offences) Regulations 2015
Fisheries (Fees, Royalties and Levies) Amendment Regulations 2015
Infringement (General) Amendment Regulations 2015
Drugs, Poisons and Controlled Substances Amendment (Sodium Oxybate) Regulations 2015
Surveying (Registration Fees) Regulations 2015
Wildlife (State Game Reserves) Amendment Regulations 2015
Heritage (General) Regulations 2015
Inquiries Regulations 2015
Plant Biosecurity Amendment Regulations 2015
Casino Control (Fees) Regulations 2015
Architects Regulations 2015
Wrongs (Part VBA Claims) Regulations 2015
Meat Industry Regulations 2015
Local Government (Planning and Reporting) Amendment Regulations 2015
53

Scrutiny of Acts and Regulations Committee

SR No. 49
SR No. 52
SR No. 53
SR No. 54
SR No. 57
SR No. 58
SR No. 59
SR No. 62
SR No. 63
SR No. 64
SR No. 65
SR No. 66
SR No. 74
SR No. 80
SR No. 81
SR No. 83
SR No. 85
SR No. 86
SR No. 87
SR No. 89
SR No. 90
SR No. 93
SR No. 97
SR No. 98
SR No. 100
SR No. 101
SR No. 106
SR No. 107
SR No. 108
SR No. 109
SR No. 110
SR No. 115
SR No. 118
SR No. 120
SR No. 121
SR No. 124
SR No. 125
SR No. 127
SR No. 131
SR No. 132
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Transport (Taxi‐Cabs)(Passenger Vehicles) and (Infringements) Amendment Regulations
2015
Legal Profession Uniform Law Application Regulations 2015
Legal Profession Uniform Law Application (Savings and Transitional) Regulations 2015
Estate Agents (Exemption) Amendment Regulations 2015
Liquor Control Reform (Prohibition of Supply of Powdered Alcohol) Regulations 2015
Liquor Control Reform (Wholesale Liquor Supply Information) Regulations 2015
Cemeteries and Crematoria Regulations 2015
Road Safety (General) Amendment (Application of Fees) Regulations 2015
Audit (Public Bodies) Regulations 2015
Domestic Animals Regulations 2015
Major Crime (Investigative Powers) Regulations 2015
Victorian Civil and Administrative Tribunal (Fees) Further Amendment Regulations 2015
Transport (Ticketing) Amendment (Bus Drivers’ Obligations) Regulations 2015
Plant Biosecurity Further Amendment Regulations 2015
Guardianship and Administration (Fees) Amendment Regulations 2015
Regional Development Regulations 2015
Road Safety (Traffic Management) and (General) Amendment (Stock Crossings)
Regulations 2015
Road Safety Road Rules Amendment (Stock Crossings) Regulations 2015
Wrongs (Part VBA)(Asbestos Related Claims) Revocation Regulations 2015
Court Security Regulations 2015
Sex Offenders Registration Amendment Regulations 2015
Powers of Attorney Regulations 2015
Pipelines Amendment Regulations 2015
Mineral Resources (Sustainable Development) (Mineral Industries) Amendment
Regulations 2015
Infringements (General) Further Amendment Regulations 2015
Victorian Civil and Administrative Tribunal (Fees) Amendment (Powers of Attorney)
Regulations 2015
Improving Cancer Outcomes (Screening Reporting) Regulations 2015
Improving Cancer Outcomes (Diagnosis Reporting) Regulations 2015
Agricultural and Veterinary Chemicals (Control of Use) (Fertilisers) Regulations 2015
Traditional Owner Settlement (Negotiation Costs) Regulations 2015
Drugs, Poisons and Controlled Substances Amendment (Cultivation of a Narcotic Plant)
Regulations 2015
Cemeteries and Crematoria Amendment Regulations 2015
Road Safety (Vehicles) Amendment (Declared Apprenticeships) Regulations 2015
Road Safety Road Rules Amendment (Lane Filtering) Rules 2015
Road Safety (General) Amendment (Lane Filtering) Regulations 2015
Drugs, Poisons and Controlled Substances (Drugs of Dependence – Synthetic Cannabinoids
and Other Substances) Regulations 2015
Road Safety Road Rules Amendment Rules 2015
Parliamentary Salaries and Superannuation (Allowances) Amendment Regulations 2015
Charities Regulations 2015
Food (Forms and Registration) Regulations 2015
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SR No. 136
SR No. 139
SR No. 146
SR No. 147
SR No. 149
SR No. 150
SR No. 151
SR No. 153
SR No. 155
SR No. 156
SR No. 160
SR No. 166
SR No. 167
SR No. 169

Domestic Animals Regulations 2015
Gambling Regulation (Pre‐Commitment and Loyalty Scheme) and Gambling Amendment
Regulations 2015
Agricultural and Veterinary Chemicals (Control of Use)(Ruminant Feed) Regulations 2015
Retirement Villages (Records and Notices) Regulations 2015
Mineral Resources (Sustainable Development) (Mineral Industries) Amendment (Risk‐
Based Work Plans) Regulations 2015
Mineral Resources (Sustainable Development) (Extractive Industries) Amendment (Risk‐
Based Work Plans) Regulations 2015
Non‐Emergency Patient Transport Amendment Regulations 2015
Marine Safety Amendment Regulations 2015
Liquor Control Reform (Prohibited Supply) Regulations 2015
Dangerous Goods (Transport by Road or Rail) Further Amendment Regulations 2015
Public Administration (Review of Actions) Regulations 2015
Infringements (General) Amendment (Lodgeable Infringement Offences) Regulations 2015
Victorian Energy Efficiency Target Amendment Regulations 2015
Safe Patient Care (Nurse to Patient and Midwife to Patient Ratios) Regulations 2015

S. 8(1)(a) and (c) – No Appreciable Economic or Social Burden and Fundamentally
Declaratory Nature
SR No. 5
SR No. 17
SR No. 18
SR No. 33
SR No. 43
SR No. 44
SR No. 82
SR No. 94
SR No. 111
SR No. 140
SR No. 145

Treasury Corporation of Victoria (Prescribed Agencies) Amendment Regulations 2015
Forests (Recreation) Amendment Regulations 2015
National Parks Amendment Regulations 2015
Planning and Environment Regulations 2015
Surveying (Cadastral Surveys) Regulations 2015
Survey Co‐Ordination Amendment Regulations 2015
Emergency Management (Critical Infrastructure Resilience) Regulations 2015
Corrections (Police Gaols) Regulations 2015
Freedom of Information Amendment Regulations 2015
Corrections Amendment Regulations 2015
Corrections (Police Gaols) Amendment Regulations 2015

S. 8(1)(b) — Is a Rule which relates only to a Court or Tribunal
SR No. 3
SR No. 4
SR No. 6
SR No. 7
SR No. 10
SR No. 11
SR No. 29
SR No. 30
SR No. 32
SR No. 34
SR No. 35

Magistrates' Court General Civil Procedure (Forms and Related Amendments) Rules 2015
Magistrates' Court (Miscellaneous Civil Proceedings)(Arbitration Costs and Forms
Amendment) Rules 2015
Victorian Civil and Administrative Tribunal (Default Scale of Costs Amendment) Rules 2015
County Court (Chapter I Judicial Registrars Amendment) Rules 2015
Supreme Court (Judicial Registrars Amendment) Rules 2015
Supreme Court (Chapter I Miscellaneous Amendments) Rules 2015
Supreme Court (Chapter I Summary Judgement Amendment) Rules 2015
Supreme Court (Judicial Registrars Further Amendment) Rules 2015
Magistrates’ Court (Judicial Registrars) Amendment Rules 2015
County Court (Chapter I Amendment No.9) Rules 2015
County Court (Chapter II Arbitration and Other Amendments) Rules 2015
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SR No. 37
SR No. 38
SR No. 39
SR No. 40
SR No. 41
SR No. 99
SR No. 102
SR No. 103
SR No. 112
SR No. 113
SR No. 129
SR No. 130
SR No. 142
SR No. 143
SR No. 144
SR No. 154
SR No. 162
SR No. 163
SR No. 164

Victorian Civil and Administrative Tribunal (Amendment No.12) Rules 2015
Supreme Court (Chapter I Judicial Review Amendment) Rules 2015
Supreme Court (Chapter VI Judicial Registrars Amendment) Rules 2015
Supreme Court (Associate Judges Amendment) Rules 2015
Magistrates’ Court (Occupational Health and Safety) Rules 2015
Victorian Civil and Administrative Tribunal (Allocation to Lists Amendment) Rules 2015
Supreme Court (Adoption) Rules 2015
Supreme Court (General Civil Procedure) Rules 2015
Victorian Civil and Administrative Tribunal (Amendment No.13) Rules 2015
Magistrates’ Court Criminal Procedure Amendment (Infringements Court and Other
Matters) Rules 2015
County Court (Chapter I Amendment No.10) Rules 2015
County Court (Chapter III Amendment No.5) Rules 2015
Supreme Court (Chapter II Legal Profession Amendments) Rules 2015
Supreme Court (Miscellaneous Amendments) Rules 2015
Supreme Court (Chapter I Appendices A and B Amendment) Rules 2015
Magistrates' Court (Judicial Registrars) Rules 2015
County Court (Chapter I Circuit Fees, Expenses and Allowances Amendment Rules 2015
Magistrates' Court General Civil and Procedure and Miscellaneous Civil Proceedings (Costs
Amendment) Rules 2015
Magistrates' Court (Chapter I Miscellaneous Amendments) Rules 2015

S. 8(1)(c) — Fundamentally Declaratory or Machinery Nature
SR No. 2
SR No. 8
SR No. 19
SR No. 21
SR No. 24
SR No. 26
SR No. 46
SR No. 51
SR No. 56
SR No. 68
SR No. 70
SR No. 73
SR No. 75
SR No. 76
SR No. 84
SR No. 95
SR No. 96
SR No. 122
SR No. 123
SR No. 128
SR No. 133
56

Subordinate Legislation Amendment Regulations 2015
Building Amendment (Sitting Requirements) Regulations 2015
Racing (Specified Race‐Course) Amendment Regulations 2015
Building Amendment Regulations 2015
Victorian Civil and Administrative Tribunal (Fees) Amendment Regulations 2015
Tobacco Amendment Regulations 2015
Associations Incorporation Reform Amendment (Privacy) Regulations 2015
Legal Profession Revocation Regulations 2015
Liquor Control Reform Amendment Regulations 2015
Electricity Safety (Bushfire Mitigation) Amendment Regulations 2015
Building Amendment (Additional Siting Requirements) Regulations 2015
Transport (Infringements) Amendment Regulations 2015
Transport (Ticketing) Amendment (Prescribed Devices and Processes) Regulations 2015
Transport (Safety Schemes Compliance and Enforcement)(Infringements) Amendment
Regulations 2015
Road Safety (Drivers) Amendment (Driver Licence) Regulations 2015
Corrections Amendment (Firearms) Regulations 2015
Greenhouse Gas Geological Sequestration Amendment Regulations 2015
Conveyancers (Professional Conduct and Trust Account and General) Amendment
Regulations 2015
Land Conservation (Vehicle Control) Amendment Regulations 2015
Tobacco (Victorian Health Promotion Foundation) Amendment Regulations 2015
City of Melbourne (Docklands Co‐Ordination Committee) Revocation Regulations 2015
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SR No. 134
SR No. 137
SR No. 138
SR No. 141
SR No. 148
SR No. 152
SR No. 165
SR No. 168
SR No. 170
SR No. 171

Building Amendment (Whittlesea Siting Requirements) Regulations 2015
Crimes (Child Pornography) Regulations 2015
Crimes (Search Warrant) Amendment Regulations 2015
Mental Health Amendment Regulations 2015
Country Fire Authority (Community Fire Refuges) Amendment Regulations 2015
Building Amendment (Hobsons Bay Siting Requirements) Regulations 2015
Domestic Animals Further Amendment Regulations 2015
Child Wellbeing and Safety Amendment (Child Safe Standards) Regulations 2015
Public Health and Wellbeing Amendment (No Jab, No Play) Regulations 2015
Human Tissue Regulations 2015

S. 8(1)(c) and (d) – Fundamentally Declaratory or Machinery Nature – Fee Increase
does not exceed the Treasurer’s annual approved rate
SR No. 36

Transfer of Land (Fees) Amendment Regulations 2015

S. 8(1)(d) — Fee Increase of Treasurer’s annual approved Rate
SR No. 79
SR No. 104
SR No. 105

Road Safety (Drivers) and (Vehicles) Amendment (Fees) Regulations 2015
Transfer of Land (Fees) Interim Regulations 2015
Subdivision (Registrar’s Fees) Interim Regulations 2015

S. 8(1)(e)(iii) — Extension of time – Section 5A(3) Premier’s Certificate
SR No. 50
SR No. 60
SR No. 69
SR No. 77
SR No. 92
SR No. 114
SR No. 126

Subordinate Legislation (Road Management (General) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Private Security Regulations 2005) Extension Regulations 2015
Subordinate Legislation (Dangerous Goods (HCDG) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Transport (Buses, Taxi‐Cabs and Other Commercial Passenger
Vehicles) Regulations 2005) Extension Regulations 2015
Subordinate Legislation (Local Government (Electoral) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Metropolitan Fire Brigades (General) Regulations 2005) Extension
Regulations 2015
Subordinate Legislation (Non‐Emergency Patient Transport Regulations 2005) Extension
Regulations 2015

S. 9(3) – Premier’s Certificate – Special Circumstances
SR No. 78
SR No. 157
SR No. 158

Road Safety (Drivers) Amendment (Renewal Fees) Interim Regulations 2015
Building and Plumbing Amendment (Balcony Sprinkler Protection) Interim Regulations
2015
Marine Safety Amendment (Expiry Date) Interim Regulations 2015

National Law
No. 45

Legal Profession Uniform Regulations 2015
Health Practitioner Regulation National Law Amendment (Midwife Insurance Exemption)
2015
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APPENDIX 3 – LEGISLATIVE INSTRUMENTS 2015
– ALPHABETICAL LISTING

Amendment of Code ‐ Code of Practice for the Operation of Breeding and Rearing Businesses 2014
Amendment of Racing Victoria Bookmakers' Licence Levy Rules 2012
Amendment to the Determination that Specified Areas are Designated Bushfire Prone Areas
Appointment of Easter Sunday and the Friday before the Australian Football League Grand Final Public
Holidays
Approval of the Transfer of the King Valley Community Memorial Hall from the Whitfield RSL Sub‐Branch
Building Patriotic Fund to King Valley Community Memorial Hall Inc.
Declaration of Approved Seatbelts under rules 407(h) of the Road Safety Road Rules 2009
Determination of Fees
Determination of Gaming Machine Entitlement Allocation and Transfer Rules
Determination of Specifications for Taxi‐cabs
Determination under section 3.6.5A of the Gambling Regulation Act 2003 ‐ Fixing the Value of the
Supervision Charge for Venue Operators for 2014‐15
Discount Factor Declaration under the Victorian Energy Efficiency Target Act 2007
Driver Accreditation Application, Test, Course and Renewal Requirements Instrument
Electronic Conveyancing Operating Requirements (Version 3)
Electronic Conveyancing Participation Rules (Version 3)
Fees Notice under the Livestock Disease Control Act 1994
General Order Setting the Average Rate Cap
Greater Metropolitan Cemetery Trust Scale of Fees and Charges
Greyhound Racing Victoria ‐ Rule Amendments ‐ 01/12/15
Industrial Waste ‐ Classification for Drilling Mud
Industrial Waste ‐ Classification for Unprocessed Used Cooking Fats and Oils
Legal Profession (Approved Clerks Trust Account) Rules 2015
Ministerial Direction MD146 ‐ Standards for Registered Training Organisations
Ministerial Direction No. 145 ‐ Special Religious Instruction in Government Schools
Ministerial Direction under section 3.2.3 of the Gambling Regulation Act 2003
Ministerial Direction under section 3.8A.19A of the Gambling Regulation Act 2003
Ministerial Order 860 ‐ Fee for Temporary Approval to be employed or Engaged as an Early childhood
Teacher 2015‐16
Ministerial Order No. 843 ‐ Victorian Institute of Teaching Registration Fees 2015‐16
Ministerial Order No. 858 ‐ Further Provisions in relation to the School Policy and Funding Advisory Council
Ministerial Order Under Section 66AC(1) of the Liquor Control Reform Act 1998
New Taxi‐cab Licences: Notification of annual licence fees to apply from 1 July 2015
Notice ‐ Mayoral and Councillor Allowances Adjustment
Notice ‐ Mayoral and Deputy Mayoral Allowances Alteration ‐ Greater Geelong City Council
Notice ‐ Mayoral, Deputy Lord Mayoral and Councillor Allowances Alteration ‐ Melbourne City Council
Notice ‐ Senior Officer Remuneration Threshold Increase
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Notice of Amendments to Australian Rules of Harness Racing (ARHR) and Australian Trotting Stud Book
Regulations (ATSBR)
Notice of Incorporated Documents under section 17A of the Road Safety (Traffic Management) Regulations
2009
Notice of Incorporated Documents
Notice of the Fixing of Fees
Nudity (Prescribed Areas) Act 1983 – Revocation of Area
Order ‐ Governor in Council VicRoads ‐ Victorian Government Purchasing Board
Order Exempting Certain Breeding Dogs from Payment of Council Registration Fee and De‐Sexing
Requirements – Section 5 Order
Order under Section 5(1)(b) of the Domestic Animals Act 1994
Order under Section 56 Surrendering Interests in Unreserved Crown Land
Order under Section 62 for the Revocation of Part of the Temporary Reservation of Crown Land
Practitioner Remuneration Order
Prevention of Cruelty to Animals Act 1986 – Section 12B Order
Registrar's Requirements for Paper Conveyancing (Version 1)
Return to Work Direction ‐ Information about the Employment Obligation Period
Southern Metropolitan Cemeteries Trust’s Scale of Fees and Charges
Southern Metropolitan Cemeteries Trust's Scale of Fees and Charges ‐ 7 Jan 2016
Southern Metropolitan Cemetery Trust Scale of Fees and Charges ‐ 30 April 2015
Southern Metropolitan Cemetery Trust Scale of Fees and Charges ‐ 5 May 2015
Southern Metropolitan Cemetery Trust Scale of Fees and Charges
Victoria Racing Club Amendment Regulations 2016
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APPENDIX 4 – LEGISLATIVE INSTRUMENTS 2015
‐ BY SECTION

UNDER THE

SUBORDINATE LEGISLATION
ACT 1994

S.12F(1)(a) – Does not impose a Significant Economic or Social Burden
Order under Section 56 Surrendering Interests in Unreserved Crown Land
Order under Section 62 for the Revocation of Part of the Temporary Reservation of Crown Land
Southern Metropolitan Cemetery Trust Scale of Fees and Charges ‐ 30 April 2015
Declaration of Approved Seatbelts under rules 407(h) of the Road Safety Road Rules 2009
Prevention of Cruelty to Animals Act 1986 – Section 12B Order
Ministerial Order Under Section 66AC(1) of the Liquor Control Reform Act 1998
Legal Profession (Approved Clerks Trust Account) Rules 2015
Order Exempting Certain Breeding Dogs from Payment of Council Registration Fee and De‐Sexing
Requirements – Section 5 Order
Greater Metropolitan Cemetery Trust Scale of Fees and Charges
Southern Metropolitan Cemetery Trust Scale of Fees and Charges
Determination of Fees
Amendment of Code ‐ Code of Practice for the Operation of Breeding and Rearing Businesses 2014
Amendment of Racing Victoria Bookmakers' Licence Levy Rules 2012
Notice of the Fixing of Fees
Amendment to the Determination that Specified Areas are Designated Bushfire Prone Areas
Notice of Amendments to Australian Rules of Harness Racing (ARHR) and Australian Trotting Stud Book
Regulations (ATSBR)
Ministerial Order 860 ‐ Fee for Temporary Approval to be employed or Engaged as an Early Childhood
Teacher 2015‐16
Electronic Conveyancing Participation Rules (Version 3)
Registrar's Requirements for Paper Conveyancing (Version 1)
Nudity (Prescribed Areas) Act 1983 – Revocation of Area
Determination of Specifications for Taxi‐cabs
Ministerial Direction under section 3.2.3 of the Gambling Regulation Act 2003
Driver Accreditation Application, Test, Course and Renewal Requirements Instrument
Greyhound Racing Victoria ‐ Rule Amendments ‐ 01/12/15
Ministerial Direction No. 145 ‐ Special Religious Instruction in Government Schools
Ministerial Direction under section 3.8A.19A of the Gambling Regulation Act 2003
Fees Notice under the Livestock Disease Control Act 1994
Notice ‐ Mayoral and Deputy Mayoral Allowances Alteration ‐ Greater Geelong City Council
Notice ‐ Mayoral, Deputy Lord Mayoral and Councillor Allowances Alteration ‐ Melbourne City Council
Notice ‐ Mayoral and Councillor Allowances Adjustment
Notice ‐ Senior Officer Remuneration Threshold Increase
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Discount Factor Declaration under the Victorian Energy Efficiency Target Act 2007
Southern Metropolitan Cemeteries Trust’s Scale of Fees and Charges
Determination under section 3.6.5A of the Gambling Regulation Act 2003 ‐ Fixing the Value of the
Supervision Charge for Venue Operators for 2014‐15
Victoria Racing Club Amendment Regulations 2016
Order under Section 5(1)(b) of the Domestic Animals Act 1994

S. 12F(1)(a) and (b) – Does not impose a Significant Economic or Social Burden and
Fundamentally Declaratory or Machinery in Nature
Determination of Gaming Machine Entitlement Allocation and Transfer Rules

S. 12F(1)(a) and (c) would not impose significant economic or social burden and
does not exceed the treasurers’ annual approved rate
Ministerial Order No. 843 ‐ Victorian Institute of Teaching Registration Fees 2015‐16

S. 12F(1)(a) and (f) – Would not Impose Significant Economic or Social Burden – Is
Required under a National Uniform Legislation Scheme and an Assessment of
Costs and Benefits has been Undertaken under that Scheme
Electronic Conveyancing Operating Requirements (Version 3)

S. 12F(1)(b) – Fundamentally Declaratory or Machinery in Nature
Industrial Waste ‐ Classification for Drilling Mud
Industrial Waste ‐ Classification for Unprocessed Used Cooking Fats and Oils
Approval of the Transfer of the King Valley Community Memorial Hall from the Whitfield RSL Sub‐Branch
Building Patriotic Fund to King Valley Community Memorial Hall Inc.
Ministerial Order No. 858 ‐ Further Provisions in relation to the School Policy and Funding Advisory Council

S. 12F(1)(b) and (c) – Fundamentally Declaratory or Machinery in Nature – Fee
Increases by no more the Treasurer’s annual approved Rate
New Taxi‐cab Licences: Notification of annual licence fees to apply from 1 July 2015

S. 12F(1)(d) –only Imposes a Burden on a Public Sector Body
Order ‐ Governor in Council VicRoads ‐ Victorian Government Purchasing Board

S. 12F(1)(f) – Is Required under a National Uniform Legislation Scheme and an
Assessment of Costs and Benefits has been Undertaken under that Scheme
Ministerial Direction MD146 ‐ Standards for Registered Training Organisations

S. 12F(1)(g) – Undergone an Analytical and Consultation Process
General Order Setting the Average Rate Cap
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S. 12H – Regulatory Impact Statement
Southern Metropolitan Cemetery Trust Scale of Fees and Charges ‐ 5 May 2015
Appointment of Easter Sunday and the Friday before the Australian Football League Grand Final Public
Holidays
Southern Metropolitan Cemeteries Trust's Scale of Fees and Charges ‐ 7 Jan 2016

Road Safety (Traffic Management) Regulations 2009
Notice of Incorporated Documents under section 17A of the Road Safety (Traffic Management) Regulations
2009

Workplace Injury Rehabilitation and compensation act 2013
Return to Work Direction ‐ Information about the Employment Obligation Period

Legal profession uniform law application act 2014
Practitioner Remuneration Order
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APPENDIX 5 – MINISTERIAL CORRESPONDENCE
This Appendix contains a list of correspondence sent to responsible Ministers by the Subcommittee
regarding 2015 regulations. The Appendix categorises correspondence in accordance with the nature of the
issue raised by the Subcommittee.
Regulation/Legislative
Instrument

Minister

SR No. 25 – Environment
Protection (Scheduled
Premises and
Exemptions),(Industrial Waste
Resource) and (Fees)
Amendment Regulations 2015

Minister for
Environment,
Climate
Change and
Water

Issue

Date of
Committee’s
Letter / Minister’s
response

Requesting that the EPA send
submissioners a written response.

all

23‐06‐15
23‐08‐15

SR No. 48 – Crime Statistics
(Fees and Charges)
Regulations 2015

Chief
Statistician

Requesting that the Notice of Decision be
formally gazetted in the Government
Gazette.

14‐09‐15
26‐10‐15

LI – Notice of Amendments to
Australian Rules of Harness
Racing (ARHR) and Australian
Trotting Stud Book
Regulations (ATSBR)

Minister for
Racing

Seeking further information on the width of
the stewards’ powers in relation to:

09‐10‐15
04‐12‐15



Section 21(1)(d) of the Subordinate
Legislation Act 1994 and;



The Section
Certificate.

12

Human

Rights

65

Scrutiny of Acts and Regulations Committee

66

APPENDIX 6 – COMMITTEE PRACTICE NOTES
Exemptions


Dating Certificates. The Subcommittee has occasionally been presented with undated exemption
certificates. The Subcommittee expects all certificates to be dated.



Reasons for Exemption. The Subcommittee has occasionally received regulations or legislative
instruments exempted under section 9 with certificates of exemption which fail to adequately explain
the reasons for granting the exemption or with reasons for granting the exemption contained in the
Explanatory Memorandum. It should be noted that it is a requirement of section 8(3) of the
Subordinate Legislation Act 1994 (Vic) that certificates of exemption ‘specify the reasons for the
exemption’. The Subcommittee expects all exemption certificates to contain adequate explanations of
the reasons for granting the exemptions.



Extension of Regulations for Periods up to 12 months. Regulations expire 10 years after they have
been made. The Subcommittee has been presented with a number of regulations made under sections
8(1)(e)(iii) and 5A(1) extending regulations due to expire for periods up to 12 months. Before an
extension of time can be granted, the Minister must certify that due to ‘special circumstances’ there is
insufficient time available to comply with the formal regulation‐making requirements of the
Subordinate Legislation Act 1994. The Subcommittee expects details of the ‘special circumstances’ to
be contained in the section 5A(1) certificate itself as required by the Subordinate Legislation Act 1994.
Please see additional general comments below.



Using Appropriate Exemption Categories. Department and agency officers need to be careful when
determining which category to use when exempting regulations or legislative instruments from the
Regulation Impact Statement process.



Typographical Errors. Department and agency officers need to be careful when preparing certificates
to ensure that they do not contain typographical errors.

Extension of time
The Subcommittee is often presented with regulations which require an extension of time for a period of
twelve months. Such regulations are accompanied by a section 5A(1) certificate of special circumstances
which outlines the particular reasons for the extension. It is difficult for the Subcommittee to know
whether any particular regulation has been accompanied by a previous extension of time certificate.
Ongoing extensions of time in respect of a particular regulation are clearly matters upon which the
Subcommittee would make adverse comment.
The Subcommittee expects that in the event that a second or subsequent extensions of time are sought for
a regulation (in addition to an initial request), the Minister inform it that this is the case.
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Explanatory Memoranda
The Subcommittee expects Explanatory Memoranda to comply with the requirements contained in
Paragraph 8.10 Premier's Guidelines. An Explanatory Memorandum must contain:


A brief outline of each provision;



An explanation of the changes effected by each provision;



A statement of the reasons for making the rule;



Where applicable, the reasons why no regulatory impact statement was prepared;



a statement as to whether consultation has taken place, and if it has not taken place, an explanation as
to why a decision was made not to consult.

Fee Increases: 8(1)(D) and 8(2)
Regulations governing fee increases are made under section 8(1)(d) of the Subordinate Legislation Act
1994 (Vic). For each financial year a percentage increase is set by the Treasurer. The Treasurer notifies the
Subcommittee in writing of the relevant percentage increase.
A regulation may increase a number of fees, with some individual fee increases falling outside the rate set
by the Treasurer. However when the total average of fee increases for that regulation is calculated, it falls
within the rate fixed by the Treasurer. This practice is referred to as the ‘basket approach’. Section 103 of
the Premier’s Guidelines provides that:
103. A statutory rule can set a package of fees. This is often known as the ‘basket approach’.
However, the section 8(1)(d)41 exemption does not apply if any individual fee component in the
package exceeds the Treasurer’s annual rate. It does not matter if the average fee increase across
the package is less than the annual rate. If any individual fee is increased above the annual rate, a
RIS process may need to be undertaken as the fee increase could have a significant and adverse
impact on the community and business.
Section 8(2) of the Subordinate Legislation Act 1994 validates the rounding up of fee increases to the
nearest whole dollar. Sometimes the total average increase may be greater than that set by the Treasurer
but may be validated on the basis that there has been rounding up to the nearest whole dollar. The
Subcommittee may only approve such increases where the extra amount can be considered trifling when
compared to the whole fee. Where the amount is significant in proportion to the whole fee, the
Subcommittee may request the Minister to reconsider the increase.
The Subcommittee is bound by the Guidelines. A strict interpretation of the Guidelines leads to the view
that as a matter of principle individual fees in a ‘basket’ package should not exceed the Treasurer’s annual
rate. However, the Subcommittee is of the view that fee increases and the Guidelines need to be read in a
commonsense manner. Clearly, it is often sensible to introduce a ‘basket’ package of fees. It is a more
efficient and streamlined manner of introducing a large number of routine fee increases. In this instance
monetary increases were extremely small.
The Subcommittee will examine each regulation carefully. The Subcommittee is conscious of its statutory
obligations. The Subcommittee’s view is that it is a matter of balance. The ‘basket’ of fees in its entirety
must not exceed the Treasurer’s approved annual rate. However if, in a package of a number of fees, two
or three slightly exceed the Treasurer’s annual rate then that may not necessarily be an immediate cause

41
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for concern. Rather, the Subcommittee will examine each fee increase, the monetary amount and what the
fee is for. Each Regulation will be examined on its merits and in context.
The Subcommittee will continue to carefully scrutinise the Regulations and the Guidelines.
The preparation of a table showing new and old fees and including an indication of the percentage increase
or decrease is of great assistance to the Subcommittee. The Subcommittee provides the following as an
example:
Description

Current Fee

Proposed Fee

% Increase

Application for …..

$100.00

$105.00

5.0

Application for …

$320.00

$325.00

1.6

Independent Advice Certificates: 10(3)
Under section 10(3) of the Subordinate Legislation Act 1994 (Vic) a Minister must ensure that independent
advice as to the adequacy of a Regulation Impact Statement is obtained. The provision of that independent
advice assists the Subcommittee in its review of the regulations.

Legislative Instruments outside the Subordinate Legislation Act 1994
The Subcommittee plays a vital role in ensuring that rights are adequately protected. It cannot do this if
provisions are incorporated in legislative instruments outside its scrutiny. The Subcommittee prefers
department and agency officers not to use Guidelines and Codes of Practice. Where Guidelines and Codes
of Practice are used the Subcommittee would like those Guidelines and Codes of Practice to be published
and available to the public at the same time as the regulation commences operation.

Provision of Documentation to Regulation Review Subcommittee
The Subcommittee needs to receive Explanatory Memoranda, all certificates, Regulation Impact
Statements and comments and submissions made in relation to Regulation Impact Statements within
10 days after a regulation or legislative instrument has been made. The Subcommittee has a limited time
within which to review regulations. If SARC wants to move for disallowance of a regulation it must do so
within 18 sitting days of that regulation or legislative instrument being tabled in Parliament. Prior to SARC
moving a motion for disallowance, the Subcommittee corresponds and negotiates with the particular
Minister. The Subcommittee needs sufficient time for this process to take place. The Subcommittee notes
that pursuant to sections 15A and 16C of the Act, documentation must be forwarded to SARC within
10 days of its making.42
Paragraph 202 of the Premier’s Guidelines also provides that:
202. Sections 15A (statutory rules) and 16C (legislative instruments) of the Act require new statutory
rules and legislative instruments to be sent to SARC. The Act also specifies documents which must
accompany the new statutory rule or legislative instrument when sent to SARC.).43

42
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See sections 15A and 16C of the Act.
Section 202, Premier’s Guidelines, July, 2011.
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Recommendations
The Subcommittee notes that some regulations are made on the recommendation of a Minister or some
other authorised body. If the Subcommittee is provided with a copy of the recommendation, it can certify
that the regulations have been validly made in accordance with that recommendation. The Subcommittee
would appreciate receiving copies of all recommendations.

Legislative Instruments – Recommendations
(1) Scrutiny – Timing Provision of Documents
It is important that SARC receives the material in sufficient time to scrutinise it prior to relevant events.
SARC is supportive of initiatives by any agency to inform applicants for exemptions of the necessary lead
time to process such applications. SARC notes that a time period of three months prior to an event, in line
with other government agency websites may be appropriate. SARC therefore recommends that all material
be forwarded to it in sufficient time so that it can perform its scrutiny role in accordance with the Act.

(2) Explanatory Memoranda
An earlier version of the Premier’s Guidelines required the provision of an explanatory memorandum to
SARC in respect of regulations44. However, the current guidelines appear to be silent on the matter in
relation to regulations and legislative instruments. SARC’s experience is that the provision of an explanatory
memorandum to it in respect of both regulations and legislative instruments is of great assistance to it.
Accordingly, SARC recommends the preparation of explanatory memoranda in relation to regulations and
legislative instruments. SARC recommends that any explanatory memorandum be forwarded to it with the
other accompanying documentation in respect of regulations and legislative instruments. SARC also
recommends that the next version of the Premier’s Guidelines incorporate a paragraph requiring the
provision of an explanatory memorandum to it in respect of regulations and legislative instruments.

44
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S CRUTINY OF A CTS AND R EGULATIONS C OMMITTEE
EXEMPTION CERTIFICATES
CHECKLIST:
S. 8(1)(a),
S. 8(1)(c),
S. 8(1)(d),
S. 8(1)(f),
S. 8(1)(g),
S. 8(1)(h)

Court Rules –
S. 8(1)(b)

Extension of Time
S. 8(1)(e)(iii)

Premier’s Certificate –
Special Circumstances

S. 9



Recommendation to make Regulations (Letter signed by Minister)
(Optional)



Explanatory Memorandum



Section 6 Certificate (Consultation)(Optional)



Section 8 (Exemption Certificate)



Section 12A Human Rights Certificate



Section 13 Certificate (Parliamentary Counsel) ****



Copy of draft regulations (Optional)



Explanatory Memorandum



Section 8 (Exemption Certificate)



Section 12A(3)(a) Human Rights Exemption Certificate



Recommendation to make Regulations (Letter signed by Minister) (Optional)



Explanatory Memorandum



Section 8(1)(d)(iii) Exemption Certificate



Section 5(3) Certificate (Minister certifies insufficient time to make
new regulations)



Section 12A(3)(b) Human Rights Exemption Certificate



Section 13 Certificate (Parliamentary Counsel) ****



Copy of draft regulations (Optional)



Recommendation to make Regulations (Letter signed by Minister) (Optional)



Explanatory Memorandum



Section 6 Certificate (Consultation) (Optional)



Section 9 Exemption Certificate



Section 12A Human Rights Certificate



Section 13 Certificate (Parliamentary Counsel) ****



Copy of draft regulations (Optional)

****Note Section 13 certificates are not required for
court rules or for regulations which are not made by
Governor‐in‐Council. For example the Regulations may
be exempt under section 9(1)(a) and made by the
Council of Legal Education. No s. 13 certificate is
required in these circumstances.

Please forward all relevant documents to:
Executive Officer,
Scrutiny of Acts and Regulations Committee,
Parliament House, Spring Street
MELBOURNE VIC 3000

39

Scrutiny of Acts and Regulations Committee

S CRUTINY OF A CTS AND R EGULATIONS C OMMITTEE
REGULATION IMPACT STATEMENTS
CHECKLIST:


Explanatory Memorandum



Section 6 Certificate (Consultation)



Section 10(4) Certificate (Compliance with requirements of SLA)



Section 10(3) Certificate (Letter of Independent Assessment) (Optional)



Section 12A Human Rights Certificate



Section 13 Certificate (Parliamentary Counsel)



Recommendation to make Regulations (Letter signed by Minister) (Optional)



Regulation Impact Statement



Copy of all submissions



Summary of all submissions



Copy of letters sent to those who made submissions



Copy of draft regulations (usually part of RIS)



Copy of RIS newspaper advertisement ‐ invitation for public comment*



Copy of Government Gazette advertisement ‐ invitation for public comment*



Copy of RIS newspaper advertisement – Notice of Decision*



Copy of RIS Government Gazette advertisement – Notice of Decision*
*see paragraph 10.03 of Premier’s Guidelines

Please forward all relevant documents to:
Executive Officer,
Scrutiny of Acts and Regulations Committee,
Parliament House, Spring Street
MELBOURNE VIC 3000
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S CRUTINY OF A CTS AND R EGULATIONS C OMMITTEE
LEGISLATIVE INSTRUMENTS
CHECKLIST:
Section 16C of
Subordinate Legislation
Act 1994



Legislative Instrument



Explanatory Memorandum



Section 12C Consultation



Section 12D Human Rights Certificate



Section 12E Regulatory Impact Statement



Section 12F Exemption Certificate



Section 12G Premier’s exemption



Section 12H Content of Regulatory Impact Statement



Section 12I Comments and Submissions

Please forward all relevant documents to:
Executive Officer,
Scrutiny of Acts and Regulations Committee,
Parliament House, Spring Street
MELBOURNE VIC 3000
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