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Useful information

Role of the Committee

The Scrutiny of Acts and Regulations Committee is an all-party Joint House Committee, which examines all Bills and
subordinate legislation (regulations) introduced or tabled in the Parliament. The Committee does not make any
comments on the policy merits of the legislation. The Committee’s terms of reference contain principles of scrutiny that
enable it to operate in the best traditions of non-partisan legislative scrutiny. These traditions have been developed
since the first Australian scrutiny of Bills committee of the Australian Senate commenced scrutiny of Bills in 1982. They
are precedents and traditions followed by all Australian scrutiny committees. Non-policy scrutiny within its terms of
reference allows the Committee to alert the Parliament to the use of certain legislative practices and allows the
Parliament to consider whether these practices are necessary, appropriate or desirable in all the circumstances.

The Charter of Human Rights and Responsibilities Act 2006 provides that the Committee must consider any Bill introduced
into Parliament and report to the Parliament whether the Bill is incompatible with human rights.
Interpretive use of Parliamentary Committee reports
Section 35 (b)(iv) of the Interpretation of Legislation Act 1984 provides —

In the interpretation of a provision of an Act or subordinate instrument consideration may be given to any

matter or document that is relevant including, but not limited to, reports of Parliamentary Committees.
When may human rights be limited
Section 7 of the Charter provides —

Human rights — what they are and when they may be limited —

(2) A human right may be subject under law only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom, and taking into account all
relevant factors including—

(a) the nature of the right; and
(b) the importance of the purpose of the limitation; and
(c) the nature and extent of the limitation; and
(d) the relationship between the limitation and its purpose; and
(e) any less restrictive means reasonably available to achieve the purpose that the limitation seeks to
achieve
Glossary and Symbols
‘Assembly’ refers to the Legislative Assembly of the Victorian Parliament
‘Charter’ refers to the Victorian Charter of Human Rights and Responsibilities Act 2006
‘Council’ refers to the Legislative Council of the Victorian Parliament
‘DPP’ refers to the Director of Public Prosecutions for the State of Victoria
‘human rights’ refers to the rights set out in Part 2 of the Charter
‘IBAC’ refers to the Independent Broad-based Anti-corruption Commission

‘penalty units’ refers to the penalty unit fixed from time to time in accordance with the Monetary Units Act 2004 and
published in the government gazette (as at 1 July 2016 one penalty unit equals $155.46)

‘Statement of Compatibility’ refers to a statement made by a member introducing a Bill in either the Council or the
Assembly as to whether the provisions in a Bill are compatible with Charter rights

‘VVCAT’ refers to the Victorian Civil and Administrative Tribunal

[ 1denotes clause numbers in a Bill
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Bail Amendment (Stage One) Bill 2017

Introduced 24 May 2017

Second Reading Speech 25 May 2017

House Legislative Assembly
Member introducing Bill Hon Martin Pakula MLA
Minister responsible Hon Martin Pakula MLA
Portfolio responsibility Attorney-General
Purpose

The Explanatory Memorandum to the Bill provides the following background information:

Following the Bourke Street tragedy on 20 January 2017, the Government asked former
Supreme Court Judge and Director of Public Prosecutions, the Hon Paul Coghlan QC, to
urgently review Victoria's bail system. Mr Coghlan provided his advice on legislative reform in
his first report on 3 April 2017 and on other relevant matters in a second report on 1 May 2017.

The Bill amends the Bail Act 1977, and various other Acts including the Family Violence
Protection Act 2008, to implement, or go beyond, a number of the recommendations in Mr
Coghlan's first report.
The Bill would:
e insert a purpose and guiding principles section into the Bail Act 1977
e expand the circumstances in which the presumption in favour of bail is reversed
o clarify powers of police, bail justices and the courts to grant bail

e make amendments to the Bail Act 1977 recommended by the Royal Commission into Family
Violence

e  clarify provisions relating to bail conditions

e make consequential amendments to various Acts.

Content
Delegation of legislative power — Delayed commencement — Whether justified

Clause 2 provides that the Bill will come into operation on a day or days to be proclaimed, with a
default commencement date of 1 July 2018, which is more than 12 months after the Bill’s introduction.

There is no explanation for the delayed commencement in the Explanatory Memorandum.

The Second Reading Speech states:
The bill has a default commencement date of 1 July 2018; however, the government will work

to ensure that the reforms commence as soon as possible.

Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
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commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.

The Committee will write to the Attorney-General to bring paragraph A (iii) of the Practice Note to
the Attorney-General’s attention and to request further information as to the reasons for the
possible delayed commencement date of 1 July 2018.

Charter report

Detention before trial — Presumption of innocence — Statement of Compatibility — Bail must be
refused for certain offences unless there are exceptional circumstances — Bail must be refused for
certain offences unless the accused shows a compelling reason

Summary: The effect of clauses 5(2) and 13 is that anyone who is charged with murder, treason,
aggravated home invasion, aggravated carjacking, serious drug offences, certain terrorism offences,
or attempting any of these offences, will ordinarily be detained in prison until his or her trial. The
Committee will write to the Attorney-General seeking further information as to the compatibility of
these clauses with the Charter’s requirement that ‘A person awaiting trial must not be automatically
detained in custody’.

Relevant provisions

The Committee notes that clause 5(2), amending existing subsection 4(2), provides that a bail decision
maker ‘shall refuse bail’:

(a) inthe case of a person charged with a Schedule 1 offence, unless the bail decision maker

is satisfied that exceptional circumstances exist that justify the grant of bail...

Clause 13 inserts a new Schedule 1 that includes all of the offences currently subject to the exceptional
circumstance requirement in existing subsections 4(2)(a), (aa) & (b) — treason; murder; trafficking or
cultivating a commercial or large commercial quantity of drugs; providing information facilitating
terrorist acts; and obstructing or hindering special police powers — as well as several further offences:

e item 3: a schedule 2 offence allegedly committed while the accused is on bail, summons,
awaiting trial, serving a sentence or on parole for a schedule 1 or 2 offence

e item 4: aggravated home invasion
e item 5: aggravated car-jacking
e item 12: ‘[a]n offence of conspiracy to commit, incitement to commit or attempting to

commit’ any of the offences in the schedule.

The Committee observes that the effect of clauses 5(2) and 13 is that anyone who is charged with
any of these offences, or attempting any of these offences, will ordinarily be detained in prison until
his or her trial.

The Committee also notes that clause 5(8), substituting existing subsections 4(4), provides that:
A bail decision maker must refuse bail for a person accused of a schedule 2 offence unless the
accused shows compelling reason [sic] why their detention is not justified.

Clause 13 inserts a new schedule 2 that includes manslaughter, causing serious injury, sexual offences
and family violence offences.
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The Statement of Compatibility remarks:

The bill amends the existing ‘show cause’ bail test, to a test requiring an accused to ‘show
compelling reason’. This amendment is intended to clarify the application of the existing ‘show
cause’ test which is ambiguous, not easily understood and can result in insufficient weight
being given to the various factors relevant to a grant of bail. In practice, the show cause test
applies an onus on the accused to demonstrate why their release into the community is
justified and therefore this clarification to require an accused to ‘show compelling reasons’
does not represent a significant departure from existing provisions...

The Committee observes that the combined effect of clauses 5(2), 5(8) and 13 is that anyone who is
charged with an offence in schedule 1 or 2 has an onus to demonstrate why he or she should not be
detained in prison until his or her trial.

Charter analysis

The Statement of Compatibility remarks, on clause 5(8) and item 3 of schedule 1:

[T]his clarification to require an accused to ‘show compelling reasons’ does not... impact on an
accused’s rights in criminal proceedings. It is possible that this clarification will in some cases
mean that a bail decision-maker applies a more rigorous approach to the question of bail,
however the offences in this category are sufficiently serious to justify a thorough
consideration of whether a person shall be released into the community.

This bill introduces a new exception to the presumption of bail, by requiring accused persons
who commit certain offences while on bail, summons, parole, subject to an arrest warrant, or
subject to a supervision order under the Serious Sex Offenders (Detention and Supervision)
Act 2009 to satisfy the ‘show compelling reason’ or ‘exceptional circumstances’ test for bail...
The purpose of this provision is to recognise that an accused person who is on conditional
liberty, for example on bail or on parole, and who is charged with offending presents a higher
level of risk to the community. The accused person’s history of offending or alleged offending
is relevant to the consideration of whether an accused will pose an unacceptable risk or
endanger the community. Therefore, the decision about whether or not that accused person
is to be granted bail should be subject to greater scrutiny in light of the associated concerns to
public safety, and the rights of the community to safety and security. The limitation of this
amendment on an accused person’s rights are justified under section 7(2) of the charter as it
is reasonable and proportionate to the risk of harm posed by people accused of repeated
offending.

The amendments made by this bill are tailored, and relate to the more serious instances of
criminal offending and to people accused of repeatedly breaching their bail or the conditions
of other court orders. This bill allows a bail decision-maker to consider the individual
circumstances of an accused in considering whether to grant bail, and balances the competing
needs relevant to bail decisions and community protection without overly restricting the
human rights of an accused. This bill does not affect a person’s ability to respond to the
allegations against them, including in relation to why they would present an unacceptable risk
on bail, to advocate for why they should be released into the community, to make subsequent
applications for bail and to have their matters determined consistently with criminal
procedure.

However, the Statement of Compatibility does not discuss clauses 5(2) and 13 (apart from item 3 of
schedule 1.)
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In relation to reverse onuses, the Hon. Paul Coghlan QC, in his Bail Review, remarked:!

Impos[ing] an onus on the accused to demonstrate why bail should be granted... is inconsistent
with the presumption of innocence and the right to liberty, as protected by the common law
and the Charter Act.

The European Court of Human Rights has held that:?

[s]hifting the burden of proof to the detained person in such matters is tantamount to
overturning... a provision which makes detention an exceptional departure from the right to
liberty and one that is only permissible in exhaustively enumerated and strictly defined cases.

The House of Lords has held that a prohibition on granting bail to people accused of crimes after being
convicted of serious crimes ‘only if the court... is satisfied that there are exceptional circumstances
which justify it" must be read as not imposing an onus on the accused, in order to avoid incompatibility
with human rights.?

In relation to exceptional circumstances, the ACT Supreme Court has declared that a similar provision
to clauses 5(2) and 13 ‘is not consistent with the human right recognised in s 18(5) of the Human Rights
Act, being that “Anyone who is awaiting trial must not be detained in custody as a general rule”.” A
previous Statement of Compatibility (on the bill that introduced terrorism offences into the
exceptional circumstances provision) remarked that:*

the reasoning in that decision is not transferable to the Victorian Bail Act for two reasons.
Firstly, the court held that the underlying purpose of s 9C of the ACT Bail Act was not apparent,
as it applied only to murder and not other serious crimes. In contrast, the Victorian exceptional
circumstances provision applies to a number of very serious crimes....

However, as the Committee noted in response, the ACT provision does not apply ‘only to murder’, but
rather also applies (like Victoria’s existing exceptional circumstances provision) to serious drug
offences.> The Committee observes that the ACT Supreme Court’s declaration of incompatibility has
not been considered or confirmed on appeal (including by the High Court of Australia) and that the
ACT Legislative Assembly has not amended the relevant provision.

Committee comment

The Committee has previously reported on earlier Bills that imposed a presumption against bail. In
relation to a provision equivalent to item 11 of Schedule 1 (adding terrorism offences to the
exceptional circumstances regime), the Committee observed that, like the remainder of Schedule 1:°

the present Victorian provision... covers murder, treason or drug offences punishable by either
life imprisonment or 25 years imprisonment. By contrast, the offence of obstructing, hindering
or disobeying police exercising special police powers is a summary offence punishable by a
maximum of two years imprisonment.

P Coghlan, Bail Review: First Advice to the Victorian Government, 3 April 2017, [4.20].

lljikov v Bulgaria [2001] ECHR 489, [85].

O v Crown Court at Harrow [2006] UKHL 42, [35].

Hon. M Pakula MP, Statement of Compatibility, Bail Amendment Bill 2015.

Scrutiny of Acts and Regulations Committee, Alert Digest No. 16 of 2015 (reporting on the Bail Amendment Bill 2015),
p4l.

6 Scrutiny of Acts and Regulations Committee, Alert Digest No. 16 of 2015 (reporting on the Bail Amendment Bill 2015),
pll.

[ N N
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In relation to a provision equivalent to items 28 and 29 of Schedule 2 (adding offences by supervised
sex offenders to the compelling reasons regime), the Committee observed that this provision applies
a presumption against bail if a person was or is subject to a supervision order:’

regardless of whether or not the indictable offence has any connection to sex offending and:

= if the person was subject to a supervision order when the charge was laid, even if the
indictable offence was committed long ago

= if the person was subject to a supervision order when the indictable offence allegedly
committed, even if the supervision order expired long before the charge was laid.

For example, a sex offender charged with a social security fraud allegedly committed a decade
ago would have to show cause why he or she should not be detained from the time the fraud
charge was laid until the completion of his or her trial, so long as he or she is now, or was
subject a decade ago, to a supervision order.

In a letter commenting on the Committee’s report on obstructing special police powers, the Attorney-
General remarked that ‘[i]t is not the seriousness of the offending that places the accused in the
exceptional circumstances category, but the high risk circumstances and the accused’s attempts to
frustrate the special operation which justifies the inclusion of section 21W in this category.’®

Aside from the expanded category of charges while a person is under conditional freedom (discussed
in the Statement of Compatibility), the present Bill adds the offences of aggravated carjacking,
aggravated home invasion and “[a]n offence of conspiracy to commit, incitement to commit or
attempting to commit’ any Schedule 1 offence to the exceptional circumstances regime. The
Committee notes that, when the ACT Supreme Court declared that a similar ACT provision to clauses
5(2) and 13 was incompatible with a right in the Human Rights Act 2004 (ACT), it made particular
remarks about the inclusion of the offence of attempted murder in the ‘exceptional circumstances’
regime in s. 9C of the Bail Act 1992 (ACT):°

[1lt is not clear that an attempted murder, especially if it does not result in significant or long-
lasting injuries to the victim, has an effect on the community that is more wide-ranging or more
detrimental than, for instance, an offence involving grievous bodily harm, for which, as
mentioned, there is generally no exceptional circumstances requirement in the Bail Act...

In particular, the extent of prosecutorial discretion in relation to the charge of attempted
murder may be problematic. Most of the s 9C offences include core elements that can be
assessed objectively—a person is dead, or a substantial quantity of a prohibited drug has been
found. A charge of attempted murder, however, may be laid on the basis of conduct that might
have caused only a relatively minor injury, combined with a prosecutorial inference about the
accused person’s intent. The contrast with the South African approach which puts attempted
murder into a special category for bail decisions only where grievous bodily harm is inflicted
(and even then not into the most restrictive category) is instructive. Under s 9C, where for
instance there is an injury that might otherwise justify a charge alleging only “actual bodily
harm”, and no apparent basis for alleging an intention to kill except for the basic act of inflicting
that actual bodily harm, the willingness of a prosecutor to draw an inference from that conduct
may be significant to the charge that is laid, and inappropriately significant to the accused
person’s chances of being granted bail.

Scrutiny of Acts and Regulations Committee, Alert Digest No. 11 of 2015 (reporting on the Serious Sex Offenders
(Detention and Supervision) and Other Acts Amendment Bill 2015), pp 15-16.

Scrutiny of Acts and Regulations Committee, Alert Digest No. 1 of 2016 (reporting on the Bail Amendment Bill 2015),
p46.

9 In the matter of an application for bail by Islam [2010] ACTSC 147, [276], [354].
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The Committee observes that similar remarks are applicable to items 4, 5 and 12 of clause 13. A person
who throws a punch at someone in their car or house in Victoria may be subject to the exceptional
circumstances regime (if they are charged with attempted murder, aggravated home invasion or
aggravated carjacking), the ‘compelling reason regime (if they are charged with attempting to cause
serious injury, home invasion or carjacking) or the regular presumption in favour of bail (if they are
charged with attempting to cause injury or assault), depending on what inferences the prosecutor
draws from the circumstances.

Relevant comparisons

No other Australian jurisdictions have both an exceptional circumstances regime (clause 5(2)) and a
compelling reasons regime (clause 5(8).)

The closest Australian regime to Victoria’s is ss. 9C & 9D of the Bail Act 1992 (ACT), which are identical
to Victoria’s clause 5(2) and schedule 1, except that they do not include home invasion, carjacking or
terrorism offences. The ACT has no ‘show cause’ regime equivalent to Victoria’s clause 5(8).

Two other jurisdictions have ‘exceptional circumstances’ regimes that are similar to Victoria’s clause
5(2), but apply to a narrower range of offences than Victoria’s schedule 1: s. 10A of the Bail Act 1985
(SA) (various vehicle, family violence, organised crime, bushfire or administration of justice offences);
and clauses 3A-3C of Schedule 1 of the Bail Act 1982 (WA) (murder and serious offences committed
while on bail or parole.) Neither jurisdiction has a ‘show cause’ regime equivalent to Victoria’s clause
5(8).

The remaining Australian jurisdictions do not have exceptional circumstances regimes equivalent to
Victoria’s clause 5(2). Three—NSW, Northern Territory and Queensland®—apply a milder ‘show cause’
requirement, similar to Victoria’s clause 5(8), applicable to a broad range of offences (including
attempted serious offences in NSW) similar to Victoria’s clause 13. Tasmania has no presumptions
against bail .1

Only the ACT and NSW have an equivalent to item 12 of Victoria’s schedule 1, applying a presumption
against bail to offences of attempt, including attempted murder, and only the ACT applies an
exceptional circumstances test equivalent to Victoria’s clause 5(2) to such offences.

Charter operation

Charter s. 28(3)(a) provides that ‘A statement of compatibility must state whether, in the member's
opinion, the Bill is compatible with human rights and, if so, how it is compatible.” A predecessor to this
Committee remarked:*?

The Committee considers that where there is a reasonable prospect that a provision in a Bill
may test or infringe Charter compatibility that issue should be drawn to the attention of the
Parliament and a reasoned, even if brief, analysis of why the provision is nevertheless
considered compatible with the Charter should be outlined.

Charter s. 21(6) provides that ‘A person awaiting trial must not be automatically detained in custody’.

The Statement of Compatibility does not discuss Charter s. 21(6) or the declaration of the Supreme
Court of the ACT — the only existing declaration under a human rights law in Australia — that a similar

10 Bail Act 2013 (NSW), s. 16A; Bail Act 1982 (NT), s. 7A; Bail Act 1980 (Qld), s. 16(3)(b).
1 Bail Act 1994 (Tas).

2 Scrutiny of Acts and Regulations Committee, Alert Digest No. 4 of 2007 (reporting on the Infertility Treatment
Amendment Bill 2007), p10.
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regime to clauses 5(2) and 13 is inconsistent with the ACT’s right that ‘Anyone who is awaiting trial
must not be detained in custody as a general rule.’

The Committee notes that there have been no rulings to date on the meaning of Charters. 21(6), which
is in different terms to comparable provisions. The equivalent provision in the Human Rights Act 2004
(ACT) is similar to Article 9.3 of the International Covenant on Civil and Political rights, which states
that ‘It shall not be the general rule that persons awaiting trial shall be detained in custody’. There is
no explanation in the report of Victoria’s Human Rights Consultation Committee, which initially drafted
Charter s. 21(6), or the Explanatory Memorandum to the Charter Bill as to why Charter s. 21(6) is
worded differently to the ACT or ICCPR provisions.

The Statement of Compatibility to the Bail Amendment Bill 20152 remarked that:

the right to liberty in the ACT Human Rights Act is drafted differently from section 21 of the
charter. The relevant provision in the ACT Human Rights Act states that that 'anyone who is
awaiting trial must not be detained as a general rule'. In contrast, section 21 of the charter
prohibits 'automatic' detention rather than a 'general rule'. Requiring certain classes of
accused to establish exceptional circumstances in order to be granted bail may constitute a
'general rule', but does not mean that their detention is 'automatic'. Their circumstances must
still be considered by the court in making a determination about bail and in every case the
Court retains the discretion to grant an accused bail. Further, the ACT Supreme Court
acknowledged that the right to liberty in the ACT Human Rights Act is 'not protected in an
equivalent form in any other human rights instrument'.

While the Committee appreciates that the Attorney-General may continue to hold this previously
stated view, the Committee considers that the present Statement of Compatibility should have
included a discussion of the compatibility of clauses 5(2) and 13 with that Charter provision.

Conclusion

The Committee will write to the Attorney-General seeking further information as to the
compatibility of clauses 5(2) and 13 with the requirement in Charter s. 21(6) that ‘A person awaiting
trial must not be automatically detained in custody’.

The Committee makes no further comment.

13 See Alert Digest No.1 of 2016.
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Children and Justice Legislation Amendment (Youth Justice Reform)

Bill 2017

Introduced 24 May 2017

Second Reading Speech 25 May 2017

House Legislative Assembly
Member introducing Bill Hon Martin Pakula MLA
Minister responsible Hon Martin Pakula MLA
Portfolio responsibility Attorney-General
Purpose

The Bill would amend:

e the Crimes Act 1958 to create an offence of recruiting a child to engage in criminal activity
e the Children, Youth and Families Act 2005 in relation to a range of matters, including:

o creating particular rules around eligibility for "dual-track" sentencing, uplift of cases
from the Children's Court to the higher courts, requiring community safety
considerations in sentencing and mandatory parole conditions that will apply to young
people who commit specific serious offences

o clarifying when a young person can be returned to a youth justice facility when they
are charged with offending in the facility

e the Children, Youth and Families Act 2005, the Sentencing Act 1991, the Bail Act 1977 and
the Criminal Procedure Act 2009 to ‘strengthen the criminal justice system response to young
offenders, particularly in relation to serious youth offences, offences committed within youth
justice facilities and dealing with issues of remand’.'*

Submissions

The Committee has received and considered submissions from the below organisations. The
submissions are reproduced at Appendix 5 and on the Committee’s website.

e Jesuit Social Services

e  The Salvation Army — Australia Southern Territory

e  Victorian Council of Social Service®

e Victorian Equal Opportunity and Human Rights Commission
e  Youth Affairs Council Victoria®®

e  Youthlaw

14
15

16

See Explanatory Memorandum, p. 2.

Victorian Council of Social Service provided a single submission on both the Children and Justice Legislation Amendment
(Youth Justice Reform) Bill 2017 and the Justice Legislation Amendment (Protective Services Officers and Other Matters)
Bill 2017.

Youth Affairs Council Victoria provided a single submission on both the Children and Justice Legislation Amendment
(Youth Justice Reform) Bill 2017 and the Justice Legislation Amendment (Protective Services Officers and Other Matters)
Bill 2017.
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Content
Delegation of legislative power — Delayed commencement — Whether justified

Clause 2 provides that the Bill will come into operation on a day or days to be proclaimed, with a
default commencement date of 1 June 2018, which is more than 12 months after the Bill’s
introduction.

There is no explanation for the delayed commencement in the Explanatory Memorandum or Second
Reading Speech.

Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill'’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.

The Committee will write to the Attorney-General to bring paragraph A (iii) of the Practice Note to
the Minister’s attention and to request further information as to the reasons for the possible delayed
commencement date of 1 June 2018.

Whether trespasses unduly upon rights or freedoms — Freedom of political communication

Under section 17(a)(i) of the Parliamentary Committees Act 2003, the Committee is required to
consider and report to Parliament on any Bill that trespasses unduly on rights or freedoms, including
the implied freedom of political communication contained in the Constitution.

New section 409F (inserted by clause 13) requires the Court to attach certain mandatory requirements
to a youth control order and provides that the Court may also attach certain additional requirements,
having regard to the child’s youth control order plan and personal circumstances. Under section
409F(2)(i) the Court may impose a requirement that the child not use specified social media if this is
required for the protection of the community.

The High Court has formulated, in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520,
the following two-step test for determining whether a law is compatible with the implied freedom:

e  Does the law effectively burden freedom of communication about government or political
matters?

e Ifso,is the law reasonably appropriate and adapted to serve a legitimate end, the fulfilment
of which is compatible with the maintenance of the constitutionally prescribed system of
representative and responsible government and the procedure for submitting a proposed
amendment of the Constitution to the people??’

On the first limb of the Lange test, it seems clear that the proposed power of the Court to impose a
requirement that a child not use specified social media when making a youth control order does
effectively burden the implied freedom, noting that the High Court has found that ‘communication’
includes symbolic forms of expression other than speech.*®

v See George Williams and David Hume, Human rights under the Australian constitution, 2" edition, 2013, p. 172.

18 Levy v Victoria (1997) 189 CLR 579 at 622 per McHugh J. The High Court has also found in a number of cases that laws
subjecting a person to criminal liability effectively burdened freedom of political communications, see: George Williams
and David Hume, Human rights under the Australian constitution, 2" edition, 2013, p. 193.



Scrutiny of Acts and Regulations Committee

On the second limb of the Lange test, the Committee notes that even if a law pursues a ‘legitimate’

objective, it is also important to consider whether it is ‘suitable, necessary and proportionate’.%?

As Professors George Williams and David Hume have noted, the second limb of the Lange test includes
the application of a ‘proportionality or balancing’ test.

The High Court, in McCloy v NSW (2015) HCA 34, has since identified three components to the process
of ‘proportionality testing’.

As Professor Anne Twomey has articulated, this process:

...asks whether the restriction imposed by the law on the freedom is justified as (a) suitable;
(b) necessary; and (c) adequate in its balance. A law is ‘suitable’ if it has a rational connection
to its purported purpose. It is ‘necessary’ if there is ‘no obvious and compelling alternative,
reasonably practicable means of achieving the same purpose which has a less restrictive effect
on the freedom’. It is ‘adequate in its balance’ if the court makes the value judgment that the
importance of the purpose served by the law outweighs the extent of the restriction that it
imposes on the freedom.?

The Committee notes the following extract from the Statement of Compatibility:

Protecting public order is the reason for imposing restrictions on a child's use of social media.
Children can be incredibly impressionable and susceptible to peer pressure. For some children,
their access to social media pages or groups that encourage unlawful behaviour may normalise
pro-criminal attitudes that could lead the child to reoffend.

As such, the ability to restrict social media use is necessary for the YCO [youth control order],
as an alternative to detention, to properly operate to rehabilitate children and so protect
public order.

The Committee refers to Parliament for its consideration the question whether or not section

409F(2)(i) is a suitable, necessary and proportionate limitation on the implied freedom of political
communication.

Charter report
Expression — Association — Secretary may direct a person not to contact or communicate with a child

Summary: Clauses 60 and 61 do not state the purpose of the Secretary’s power to direct a person not
to contact or communicate with a child or place any express limit on when and to whom such a direction
can be made. The Committee will write to the Minister seeking further information.

Relevant provisions

The Committee notes that clauses 60 and 61, amending existing ss. 497 and 501, provide that ‘the
Secretary may issue a written instruction to any person directing the person not to attempt to’ have
contact with or communicate with a child under an interim accommodation order or held in a youth
justice facility, ‘[flor the purposes of’ existing criminal offences that make it an offence to:

. See Australian Law Reform Commission, Traditional Rights and Freedoms—Encroachments by Commonwealth Laws,

Interim Report, July 2015, p. 93.

Professor Anne Twomey, ‘Proportionality and the Constitution - McCloy and the revised test of proportionality’,
Speaking notes from Professor Anne Twomey, Sydney Law School, University of Sydney, at ALRC Freedoms Symposium,
Federal Court, Queens Square, Sydney, 8 October 2015, Australian Law Reform Commission, 13 October 2015,
https://www.alrc.gov.au/proportionality-constitution-anne-twomey

20

10
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e  ‘contrary to the instructions of the Secretary, attempt to have contact with a child” under an
interim accommodation order; or

e  ‘communicate or attempt to communicate with a person held in’ a youth justice facility ‘in
contravention of a clear instruction from the Secretary not to do so’.

Charter analysis

The Statement of Compatibility remarks:

Clauses 60 and 61 of the bill provide for a mechanism whereby the relevant secretary may
issue an instruction to a person that they not communicate with or attempt to communicate
with a child in certain circumstances. This could limit a person’s right to freedom of expression
if it restricts the ability to communicate with another person. It is anticipated that an
instruction not to communicate would primarily be issued where there is sufficient evidence
that the child is at risk of sexual exploitation and following consultation with Victoria police.
While these provisions might limit the right to freedom of expression, any limitation would be
justified and necessary to promote the rights of children under the charter...

The provisions might indirectly engage the rights to freedom of association (section 16(2)) and
freedom of movement (section 12.) To the extent that those rights are limited, that would
similarly be reasonable and justified for the reasons given above.

However, the Committee observes that limits to the rights to freedom of expression, assembly and
movement are only justified under the Charter if they are ‘under law’, which means they must be

‘adequately accessible’ and ‘formulated with sufficient precision’.?

Committee comment

The Committee notes that neither clauses 60 and 61, nor existing ss. 497 or 501, state the purpose of
the Secretary’s power to direct a person not to contact or communicate with a child or place any
express limit on when and to whom such a direction can be made. In particular, neither makes
reference to protecting children at risk from sexual exploitation or any other harm.

Relevant comparisons

Section 177(4) of the Children and Young People Act 2008 (ACT) provides that the Director-General:

may give directions denying or limiting a visit... if the director-general suspects on reasonable
grounds that—

(a) the visit may—
(i) undermine security or good order at a detention place; or
(i) revictimise a victim; or

(iii) circumvent any process for investigating complaints or reviewing decisions under this
Act; or

(iv) have the purpose of causing community distress; or
(v) cause harm to the young detainee; or

(b) the direction is necessary and reasonable to safeguard the best interests of the young
detainee.

2L Sunday Times v UK [1979] ECHR 1, [49].
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Section 412(2) provides that the Director-General is not required to allow contact with a child or young
person under emergency protection ‘if the contact would create a risk of harm to the child or young
person.’

Section 52AAB of the Children’s Protection Act 1993 (SA) provides that the Secretary must not issue a
notice barring someone from communicating with a child:
unless he or she believes that the issuing of the notice is reasonably necessary—
(a) toavertarisk that the child specified in the notice will—
(i) be abused or neglected, or be exposed to the abuse or neglect of another child; or

(i) engage in, or be exposed to, conduct that is an offence against Part 5 of the
Controlled Substances Act 1984; or

(b) to otherwise prevent harm to the child.

By contrast, s. 110(1) of the Children and Community Services Act 2004 (WA) provides that the ‘CEO
may, by written notice, direct a person not to communicate, or attempt to communicate, in any way
with a child specified in the notice’ and s. 191 of the Young Offenders Act 1994 (WA) provides that ‘A
person who holds or attempts to hold any communication with a detainee when not authorised by the
chief executive officer or the person in charge of the detention centre to do so commits an offence.’

Conclusion

The Committee will write to the Minister seeking further information as to whether or not expressly
identifying the purpose of the Secretary’s instructions against contact or communication with
children, or expressly providing for when and to whom they can be made, would be a less restrictive
alternative reasonably available to achieves the clauses’ purpose of promoting the rights of children
under the Charter.

The Committee makes no further comment.
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Disability Amendment Bill 2017

Introduced 24 May 2017

Second Reading Speech 25 May 2017

House Legislative Assembly

Member introducing Bill Hon Martin Foley MLA

Minister responsible Hon Martin Foley MLA

Portfolio responsibility Minister for Housing, Disability and Ageing
Purpose

The Bill would amend the Disability Act 2006 to provide for investigations by the Disability Services
Commissioner (Commissioner) into:

complaints about the provision of certain services to persons with a disability
abuse and neglect in the provision of certain services to persons with a disability

matters referred to the Commissioner by the Minister or Secretary.

Content

Power of entry and inspection without a warrant

Clause 29 would insert new sections 132E and 132F. Under new section 132E, authorised officers
would have the power, without a warrant (and with any assistance reasonably required), to visit and
inspect premises from which a service provider is providing a service that is being investigated by the
Commissioner. Authorised officers would be required to produce their identification and explain the
purpose of the investigation to the person in charge of the premises before conducting their search.
Under new section 132F, authorised officers would have a range of powers during a search including
the power to inspect and copy documents, take photographs and make video recordings.

The Statement of Compatibility provides:

While the powers may involve some interference with privacy, the search powers are
necessary to ensure the commissioner is able to conduct an effective investigation into
complaints, systemic or individual issues of abuse or neglect of persons with a disability, or
investigations referred by the minister or secretary. The powers are limited to premises that
are directly related to the investigation, and to those areas where there is a limited expectation
of privacy. Section 132E(1) restricts the power to premises on which a service provider who is
being investigated provides a service that is being investigated. Section 132E(4) prevents the
search powers being used in respect of residential areas, except with the consent of the
resident, guardian or next of kin. Further, section 132F(2) prevents the powers being used to
inspect or copy medical records, unless the person with a disability, their guardian or next of
kin has consented.

Although the powers involve some interference with the privacy of the occupier(s) of the
premises, | consider that the interference is neither unlawful nor arbitrary and is therefore
compatible with the right to privacy in section 13 of the charter.

The Statement of Compatibility also provides:

The privilege against self-incrimination is expressly preserved, as a person does not have to
answer a question if it would incriminate the person or if giving the information would breach
legal professional privilege or client legal privilege (see ss 132X and 132Y).
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The Committee is satisfied that the power to enter and search without a warrant, contained in new
sections 132E, and the associated powers under new section 132F, is necessary and reasonable in
the circumstances.

Charter report

The Disability Amendment Bill 2017 is compatible with the rights set out in the Charter of Human Rights
and Responsibilities.

The Committee makes no further comment.
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Firefighters' Presumptive Rights Compensation and Fire Services
Legislation Amendment (Reform) Bill 2017

Introduced 24 May 2017

Second Reading Speech 25 May 2017

House Legislative Assembly

Member introducing Bill Hon James Merlino MLA

Minister responsible Hon James Merlino MLA / Hon Robin Scott MLA
Portfolio responsibility Minister for Emergency Services / Minister for Finance
Purpose

The Bill would:

e provide a rebuttable presumption to claim compensation under the Workplace Injury
Rehabilitation and Compensation Act 2013 for career firefighters and volunteer firefighters
who are suffering, or will suffer, from specified forms of cancer

e amend the Metropolitan Fire Brigades Act 1958 and Country Fire Authority Act 1958 to
modernise Victoria's fire services framework, particularly in relation to metropolitan areas.

Content
Delegation of legislative power — Delayed commencement — Whether justified

Clause 2 provides that:

e Part 1 and Part 2 would come into operation on the day after the day on which the Act
receives the Royal Assent

e the remaining provisions would come into operation on a day to be proclaimed.
The Act may therefore commence more than 12 months after the Bill’s introduction.

The Explanatory Memorandum states in relation to clause 2 that:

There is no default commencement date due to the possible need for various preparatory
steps to be taken before the reforms commence.

However, neither the Explanatory Memorandum nor the Second Reading Speech explicitly identify the
relevant ‘preparatory steps’.

Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.

The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to the
Minister’s attention and to request further information as to the reasons for the possible delayed
commencement.
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Retrospective application of provisions — Entitlement of career firefighters and volunteer firefighters
to compensation under the Workplace Injury Rehabilitation and Compensation Act 2013

Clause 6 would establish a presumed entitlement to compensation under the Workplace Injury
Rehabilitation and Compensation Act 2013 for career firefighters if they are suffering from a cancer
listed in the Table in Schedule 1 and if they meet certain qualifying requirements. One of those
requirements is that the injury (meaning the relevant cancer) must have occurred on or after 1 June
2016.

Clause 9 would establish a presumed entitlement to compensation under the Workplace Injury
Rehabilitation and Compensation Act 2013 for volunteer firefighters if they are suffering from a cancer
listed in the Table in Schedule 1 and if they meet certain qualifying requirements. One of those
requirements is that the injury (meaning the relevant cancer) must have occurred on or after 1 June
2016.

The Committee notes that the retrospective amendments in clauses 6 and 9 are beneficial to certain
claimants, and would not adversely affect other claimants, under the relevant sections of the
Workplace Injury Rehabilitation and Compensation Act 2013.

Charter report

Equality — Discrimination — Prohibition of appointment of employees or officers of industrial bodies.
Summary: The new s 4C inserted by the Bill prohibits the appointment of fire services union employees
to the Fire District Review Panel. This prohibition may engage the equality right in s 8(3) of the Charter.

The Committee will write to the Minister seeking further information.

Relevant provisions

Clause 44 of the Bill inserts a new s 4C. Under s 4C(3)(b) the Minister must not appoint a person as a
member of the Fire District Review Panel if the person is ‘an officer or employee of an industrial body
that is responsible for an enterprise agreement that applies to a fire services agency’.

Charter analysis

Section 8(3) of the Charter provides:

(3) Every person is equal before the law and is entitled to the equal protection of the law
without discrimination and has the right to equal and effective protection against
discrimination.

The term ‘discrimination’ referred to in s 8(3) of the Charter is defined as:
discrimination (within the meaning of the Equal Opportunity Act 2010) on the basis of an

attribute set out in section 6 of that Act.

The attribute of ‘industrial activity’ under section 6 of the Equal Opportunity Act 2010 may be covered
by the category of people excluded by this provision (officers or employees of an industrial body that
is responsible for an enterprise agreement that applies to a fire services agency). That Act defines
‘industrial activity’ as:

(a) being or not being a member of, or joining, not joining or refusing to join, an industrial
organisation or industrial association; or

(b) establishing or being involved in establishing an industrial organisation or forming or
being involved in forming an industrial association; or
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(f) representing or advancing the views, claims or interests of members of an industrial
organisation or industrial association;

Committee comment

The Committee observes that the effect of the new s 4C is to treat people unfavourably, by prohibiting
them from being appointed to the Fire District Review Panel, on the basis of the attribute of ‘industrial
activity’. This prohibition may constitute discrimination within the meaning of the Equal Opportunity
Act 2010. The inclusion of the prohibition may therefore limit the right to equal protection of the law
without discrimination and/or the right to equal and effective protection against discrimination,
because the prohibition may require discrimination.

The Statement of Compatibility does not consider the possible discrimination arising out of this new
section and whether that discrimination is a reasonable limit on the right to equality in s 8(3) of the
Charter.

Conclusion

The Committee will write to the Minister seeking further information as to the compatibility of the
new s 4C with the Charter’s right to equality.

The Committee makes no further comment.
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Justice Legislation Amendment (Court Security, Juries and Other
Matters) Bill 2017

Introduced 24 May 2017

Second Reading Speech 25 May 2017

House Legislative Assembly
Member introducing Bill Hon Martin Pakula MLA
Minister responsible Hon Martin Pakula MLA
Portfolio responsibility Attorney-General
Purpose

The Bill would make a range of amendments to various Acts in the Justice and Regulation portfolio
(and consequential or minor amendments to other Acts) to support the implementation of a new court
security model and improve the operation of the criminal and civil justice system.

Content

Repeal, alteration or variation of section 85? of the Constitution Act 1975 (unlimited jurisdiction of
the Supreme Court)*

Appeal Costs Act 1998

Clause 29 of the Bill declares that it is the intention of new section 37(3) of the Appeal Costs Act 1998
(inserted by clause 28) to alter or vary section 85 of the Constitution Act 1975. Section 85 of the
Constitution Act 1975 sets out the powers and jurisdiction of the Supreme Court of Victoria and new
section 40(2) reflects the procedural requirements of section 85(5) of that Act.

The Committee notes the following extract from the Minister’s section 85 statement:

Clause 26 of the bill inserts new section 31A into the Appeal Costs Act 1998 to provide that a
court may grant an indemnity certificate of a more limited ambit in certain circumstances. The
new section 37(3), inserted by clause 28(2), provides that parties cannot appeal a decision to
grant a limited ambit indemnity certificate. This restriction will limit the jurisdiction of the
Supreme Court and engage section 85 of the Constitution Act 1975.

Restricting appeals against a court’s decision to grant a limited ambit indemnity certificate is
consistent with the existing framework of the Act. Section 37(2) of the Appeal Costs Act 1998
already restricts parties from appealing the grant or refusal of indemnity certificates which are
not limited; this restriction also engaged section 85 of the Constitution Act 1975. It is
appropriate to similarly restrict appeals against these new limited ambit indemnity certificates
to allow costs issues to be resolved expeditiously, and to avoid an unnecessary burden on the
courts.

22 Section 85 provides that the Supreme Court is created the superior court of Victoria with unlimited jurisdiction and

further provides that where a provision of an Act seeks to repeal, alter or vary the court’s unlimited jurisdiction, the
provision(s) will not be effective unless certain procedures are followed. Briefly, these procedures require the
relevant provisions that intend to limit the court’s jurisdiction to be specifically identified by the Bill (the declaratory
provision) and also requires the member of Parliament introducing the Bill to make a statement of the reasons for
seeking to limit the court’s jurisdiction. Section 18(2A) of the Constitution Act 1975 further provides that a limitation

amendment fails if it does not receive an absolute majority of the members in both Houses.

23 section 17(b) of the Parliamentary Committees Act 2003 requires the Committee to report to the Parliament on any

provision in a Bill that directly or indirectly repeals, alters or varies section 85 of the Constitution Act 1975 and to
consider whether such provisions are in all the circumstances appropriate and desirable.
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Land Acquisition and Compensation Act 1986

Clause 39 of the Bill would insert new section 109A in the Land Acquisition and Compensation Act 1986
to provide that it is the intention of section 81, as amended by the Bill (clause 34), and new section
84A of the Land Acquisition and Compensation Act 1986 (clause 36) to alter or vary section 85 of the
Constitution Act 1975.

The Committee notes the following extract from the Minister’s section 85 statement:

Clauses 34 and 36 of the bill amend section 81 of the Land Acquisition and Compensation Act
1986, and insert a new section 84A into that act, to update the threshold amount and insert a
flexible mechanism for transferring proceedings between the Victorian Civil and
Administrative Tribunal and the Supreme Court.

The existing section 81 of the Land Acquisition and Compensation Act 1986 provides that the
tribunal must determine disputed claims with an amount in dispute not exceeding $50 000,
absent questions of general importance or unusual difficulty arising from the claim. For
amounts in dispute exceeding $50 000, parties can elect for either the tribunal or the Supreme
Court to determine the claim.

The bill will amend section 81 to update the amount in dispute from $50 000 to $400 000 so
that claims with an amount in dispute not exceeding $400 000 will generally be determined by
the tribunal, while parties will have a choice between the tribunal or the court for an amount
in dispute exceeding $400 000.

While section 81, concerning the amount in dispute and a party’s election, will often be a guide
to the ‘appropriate’ jurisdiction, there might be other circumstances which make it appropriate
for a disputed claim to be transferred between the two jurisdictions (for example, it might
become evident there is an associated proceeding in the other jurisdiction). Consequently, the
bill will further amend section 81 by replacing the ‘general importance or unusual difficulty’
test in section 81(1)(c) with a mechanism for the discretionary transfer of proceedings
between the two jurisdictions.

The bill will insert a new section 84A, providing for the transfer of a proceeding, or part of a
proceeding, between the two jurisdictions. As part of the transfer mechanism, the bill will
provide that a party cannot appeal a case transfer decision made by the tribunal or the court,
so as to avoid protracted litigation on interlocutory matters.

The reason for limiting the jurisdiction of the Supreme Court in the ways just described is to
facilitate the resolution of disputed claims in a just and cost-effective manner. In relation to
section 81(1), the amount in dispute of $50 000 was set in 1986 and has never been updated,
notwithstanding the increase in property values since that time. Increasing the amount in
dispute to reflect the increase in property values will ensure that disputed claims are dealt
with in civil proceedings in a manner proportionate to the size and importance of the issues in
dispute. It would thwart the dispute resolution process if, absent some special factor, a
disputed claim of $50 000 could be taken to the Supreme Court. Additionally, for the new
section 84A, in order to prevent an escalation of costs and reduce delays in resolving claims, it
is appropriate that a case transfer decision should not be appellable.

Having reviewed the declaratory provisions in clauses 29 and 39 and the section 85 statement of the

Minister introducing the Bill in the Second Reading Speech, the Committee is satisfied that the
limitation provisions are appropriate and desirable in the circumstances.
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Power of entry and seizure without a warrant

Clause 57 of the Bill would amend the Legal Profession Uniform Law Application Act 2014?* to make
changes to the regime of 'approved clerks', who receive trust money on behalf of Victorian barristers
on account of legal costs in advance of the provision of legal services.

This would include empowering the Victorian Legal Services Board to appoint a supervisor of trust
money to supervise the handling of trust money by an approved clerk. A supervisor of trust money will
have the powers of the approved clerk in relation to trust money and a variety of related powers,
including the power to:

e enter and remain on premises used by the approved clerk (and may, where refused consent
or where the premises are unoccupied, use whatever appropriate force is necessary to enter
the premises and may be accompanied by a member of the police force to assist entry)

e take possession of any relevant material and retain it for as long as may be necessary

e require the approved clerk to give the supervisor access to files, documents, and information.

The Statement of Compatibility provides:
However, the powers are subject to a number of important safeguards and limits:

e if a supervisor takes anything from the premises, the supervisor must issue a receipt and
must return any material as soon as it is no longer required

e the supervisor may only enter and remain on premises during normal business hours or
otherwise with consent

e the supervisor must not enter premises without having produced their notice of
appointment and a form of identification.

In addition, the supervisor's role in managing the affairs of the approved clerk will be expressly
limited to managing accounts and records that relate to trust money received by the approved
clerk or that are otherwise required to be maintained by the approved clerk.

Also, the supervisor will only be able to enter unoccupied premises or premises without
consent where the supervisor considers that entry is necessary to prevent destruction of
documents or for another urgent reason.

The Committee is satisfied that the powers in relation to search and seizure without a warrant are
necessary and reasonable in the circumstances.

24 Clause 57 would apply Parts 6.1, 6.2, 6.3 and 6.6 of the Legal Profession Uniform Law (Victoria) (which is contained in
Schedule 1 to the Legal Profession Uniform Law Application Act 2014) to, and in relation to, approved clerks. The
application of these Parts will allow the Victorian Legal Services Board to appoint a supervisor of trust money to an
approved clerk in order to protect trust money held by approved clerks.
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Charter report

Expression — Authorized officer may direct a person to delete a recording that he or she reasonably
suspects is not permitted by or under a law

Summary: Clause 49 permits an authorized officer, if he or she reasonable suspects that a recording is
not permitted by or under a law, to direct a person to stop making or delete a recording. The Committee

will write to the Attorney-General seeking further information.

Relevant provisions

The Committee notes that clause 49, inserting a new subsection 3(2A) into the Court Security Act 1980,
provides that an authorized officer:

(d) may, if the authorized officer reasonably suspects that a recording, transmission or
publication made or being made of a proceeding is not permitted by or under this Act or
any other law, direct a person to do one or more than one of the following—

(i) stop making the recording, transmission or publication;

(i) permit an authorized officer to view the recording, transmission or publication on a
device;

(iii) delete the recording.

New subsection 3(2B) makes it an offence to refuse to comply with a direction under new subsection
3(2A). A note to new subsection 3(2A) refers to existing ss. 4A-4C and various other statutes. Existing
ss. 4A-4C bar recording, publishing or transmitting ‘a recording of a proceeding’ without express
written permission of a judicial officer. Existing s. 2(1) provides that ‘recording... includes a
photograph’.

Charter analysis

The Statement of Compatibility remarks:

The right to freedom of expression is relevant to these existing offences, and to the power in
the bill for an authorised officer to give a direction for a person to stop making a recording,
transmission or publication or to delete an unauthorised recording, where the authorised
officer reasonably suspects that an unauthorised recording, transmission or publication of a
proceeding is being, or has been, made. While it will be an offence under the bill for a person
not to comply with such directions, it will not be an offence if the recording, transmission or
publication is authorised....

Restrictions on recordings, transmission or publications are justified in certain circumstances,
for example, to prevent prejudice to the proper administration of justice, including a person’s
right to a fair trial, or to protect the safety of a person. The proposed directions powers for
authorised officers, and the accompanying offence for non-compliance, will help ensure the
enforcement of such restrictions on recordings, transmissions or publications.

However, the Committee observes that new subsection 3(2A) does not refer to ‘an unauthorised
recording’ or ‘restrictions on recordings, transmission or publications’, but rather to recordings,
transmissions or publications of proceedings that are ‘not permitted by or under this Act or any other

7

law’.
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Committee comment

The Committee notes that the website of the Supreme Court of Victoria currently states:?®
At the Court, it is not permitted to:

e  use tape or voice recording devices to record or transmit any court proceedings without
the prior consent of the Chief Justice

e take photographs or use video recording equipment within the court premises without
the prior consent of the Chief Justice

e use mobile phones in areas other than public spaces.

The Committee observes that this notice, which goes beyond the terms of the statutes referred to in
the note to new subsection 3(2A),%® may be an exercise of the Supreme Court’s inherent powers and
hence may be a ‘law’ for the purposes of new subsections 3(2A) and 3(2C).

The Committee also notes that the directions power in new subsection 3(2A) applies to reasonably
suspected, rather than actual, recordings that are not permitted under a law. While new subsection
3(2C) provides a defence to a prosecution for non-compliance with an order:

A person does not contravene subsection (2B) in relation to a direction under subsection
(2A)(d) if the recording, transmission or publication is permitted by or under this Act or any
other law.

The Bill provides no procedure for a person to raise this subsection when dealing with a request by an
authorized officer. The Committee observes that the Bill does not require the authorized officer to tell
the person about new subsection 3(2C) or to identify the law that does not permit the recording,
transmission or publication.?” As well, substituted subsection 3(4)(b) expressly permits an authorized
officer to ‘enforce a direction given to the person under subsection (2A)" (e.g. by deleting the
recording), with no express limit to this power when new subsection 3(2C) applies or when the person
asserts that the officer’s suspicion is incorrect (e.g., that the photograph that is the subject of a
direction is not a photograph ‘of a proceeding’.)

Relevant comparisons

Section 17 of the Court Security Act 2013 (Cth) permits an officer who reasonably suspects that a device
is being used to make an ‘unauthorized’ recording to request or seize the device for inspection.
However, the section only applies to recordings defined as ‘unauthorized’ in that section (recordings
of proceedings or related to proceedings without permission of a member of the court or the court’s
administrative head) and only permits the officer to require the deletion (or to themselves delete) an
unauthorized (rather than a suspected unauthorized) recording.

Section 11 of the Court Security Act 2005 (NSW) permits an officer to take and confiscate a thing that
the officer has reasonable grounds to believe is a recording device used to contravene a prohibition
on recording on court premises without permission. However, the officer cannot delete anything on
the device but instead must provide it to a police officer to determine whether or not it should be
returned or whether a court should rule on whether a recording on the device must be forfeited.

% <http://www.supremecourt.vic.gov.au/home/going+to+court/attending+court/security+and+support+services/>

26 For example, the notice goes beyond the terms of ss. 4A-4C of the Court Security Act 1980. The notice’s first point
requires consent of the Chief Justice (rather than ‘a judicial officer’); the second point is not limited to recordings ‘of a
proceeding’; and the third may cover any use function of a mobile phone inside a courtroom.

2 New subsection 3(11) only requires that the person be told that he or she ‘may commit an offence’ by not complying

with a direction.
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Conclusion

The Committee will write to the Attorney-General seeking further information as to:

e whether or not the directions power in new subsection 3(2A) can be used to enforce restrictions
on recordings imposed under a court’s inherent or general powers, for example the restrictions
on recordings, photography and mobile phones currently described on the website of the
Supreme Court of Victoria; and

e whether procedures will be put in place to ensure that a person who is subject to the directions
power in new subsection 3(2A) is made aware of and can effectively raise new subsection 3(2C)
at the time he or she is dealing with the authorized officer.

The Committee makes no further comment.
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Justice Legislation Amendment (Protective Services Officers and
Other Matters) Bill 2017

Introduced 24 May 2017
Second Reading Speech 25 May 2017

House Legislative Assembly
Member introducing Bill Hon Lisa Neville MLA
Minister responsible Hon Lisa Neville MLA
Portfolio responsibility Minister for Police
Purpose

The Bill would ‘support implementation of the Community Safety Statement 2017’ by amending:

e various Acts in relation to the powers of protective services officers (PSOs) on duty at a
designated place, to:

o facilitate the deployment of mobile PSOs on the public transport network and

o provide PSOs with additional powers to support their role in keeping people safe and
tackling crime and anti-social behaviour on the public transport network

e the Victoria Police Act 2013 to enable psychologists with specialist training (rather than
medical practitioners only) to conduct Victoria Police’s psychological fitness for duty
assessments, as recommended by Victoria Police’s Mental Health Review

e the Second-Hand Dealers and Pawnbrokers Act 1989 to regulate payments for scrap metal
and to prevent and disrupt criminal activity in scrap metal dealings

e the Victoria Police Act 2013, to establish the role of police custody officer supervisors in police
gaols

e the Corrections Act 1986 to extend to police custody officer supervisors powers under Part
9A of that Act, in relation to the management of visitors and powers to direct police custody
officers to restrain, search and transport persons detained in police gaols.

The Bill would also make minor and technical amendments to the Children, Youth and Families Act
2005, consistent with current practice, to facilitate the transportation of children held in police custody
to and from courts and youth justice facilities.

Submissions

The Committee has received and considered submissions from the below organisations. The
submissions (with the exceptions of those from Victorian Council of Social Service and Youth Affairs
Council Victoria) are reproduced at Appendix 6% and on the Committee’s website.

e  Centre for Excellence in Child and Family Welfare
e  Victorian Council of Social Service
e  Youth Affairs Council Victoria

e  Youthlaw

28 Victorian Council of Social Service and Youth Affairs Council Victoria both provided a single submission on the Children

and Justice Legislation Amendment (Youth Justice Reform) Bill 2017 and the Justice Legislation Amendment (Protective
Services Officers and Other Matters) Bill 2017 — these submission are provided at Appendix 5.
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Content
Delegation of legislative power — Delayed commencement — Whether justified

Clause 2 provides that:

e the Bill (with the exception of Part 4 and clause 60) will come into operation on a day or days
to be proclaimed

e  Part 4 and clause 60 will come into operation on Royal Assent

e any provision that has not commenced before 30 May 2018 comes into operation on that
day.

The Bill therefore contains a default commencement date which is more than 12 months after the Bill’s
introduction.

There is no explanation for the delayed commencement in the Explanatory Memorandum or Second
Reading Speech.

Paragraph A (iii) of the Committee’s Practice Note provides that where a Bill (or part of a Bill) is subject
to delayed commencement (i.e., more than 12 months after the Bill’s introduction) or to
commencement by proclamation, the Committee expects Parliament to be provided with an
explanation as to why this is necessary or desirable.

The Committee will write to the Minister to bring paragraph A (iii) of the Practice Note to the
Minister’s attention and to request further information as to the reasons for the possible delayed
commencement date of 30 May 2018.

Search and seizure without a warrant — Random searches by PSOs under the Control of Weapons Act
1990

Clause 7 would insert new section 10GA into the Control of Weapons Act 1990 to provide that a PSO
on duty at a designated place may, without a warrant, stop and search a person, and search anything
in the possession of, or under the control of the person for weapons, if the person and thing are in a
public place that is within a designated area.

Clause 8 would amend section 10H of the Control of Weapons Act 1990 to provide for the power of a
PSO on duty at a designated place to search vehicles. A PSO would not need to form a reasonable belief
or suspicion that the person or the vehicle is carrying a weapon before conducting a search. A PSO
would also be empowered to detain a person for so long as reasonably necessary to conduct the
search, and it would be an offence for a person, without reasonable excuse, to obstruct or hinder the
police in the exercise of their search powers or to fail to comply with a relevant direction.

The Statement of Compatibility provides:

...PSOs must conduct the least invasive search that is practicable in the circumstances, and
must be supervised by a police officer when conducting the search. PSOs will be authorised to
conduct searches in accordance with the requirements set out in schedule 1 to the CW act
[Control of Weapons Act 1990). However, unlike police officers, PSOs will not be authorised to
conduct strip searches. PSOs will also have the power to seize and detain any item detected
during a search that the PSO reasonably suspects is a weapon.
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For the search powers to be effective, PSOs must be able to place whatever restrictions on the
liberty of individuals that are necessary in order to ensure that they receive cooperation for
the duration of the search. The new powers to detain are strictly limited to what is reasonably
necessary to conduct the search. In my view, therefore, those sections are not incompatible
with the charter right not to be subjected to arbitrary detention, and otherwise amount to a
reasonable and proportionate limit to freedom of movement. | note also that new section
101(1A) contains notice requirements that ensure that any person who is detained is informed
of the reason for the search in compliance with section 21(4) of the charter, namely the right
of persons who are detained to be informed of the reason for the detention.

It is my opinion that the powers of detention, which are strictly confined to what is reasonably
necessary to conduct a search, are compatible with section 21 of the charter. However, | accept
that a person may reach a different view if it is considered that, to the extent that random
search powers themselves are arbitrary (and therefore incompatible with section 13(a) of the
charter), this results in any attendant deprivation of liberty also being arbitrary. If that were
the case, then the relevant provisions would also be incompatible with section 21.

The Committee is satisfied that the powers in relation to search and seizure without a warrant are
necessary and reasonable in the circumstances.

Search and seizure without a warrant — Extension to PSOs of powers in relation to drugs of
dependence under the Drugs, Poisons and Controlled Substances Act 1981

Division 5 of part 2 of the Bill would extend the search and seizure powers under section 82 of the
Drugs, Poisons and Controlled Substances Act 1981 to PSOs, empowering them to search for drugs of
dependence without a warrant. New section 82A would provide that a PSO on duty at a designated
place may exercise all the powers of, and all the duties given to or imposed on, a police officer under
section 82, with certain limited exceptions.

PSOs would be authorised to search a vehicle, animal or person where they have reasonable grounds
for suspecting there is a drug of dependence in respect of which an offence has been committed or is
reasonably suspected to have been committed, that is on or in the vehicle, on the animal, or in the
possession of the person in a public place. If, in the course of a search, the PSO seizes any instrument,
device, substance, drug of dependence or psychoactive substance, they would be required, as soon as
practicable after the seizure, to give the item to a police officer to deal with the item according to law.
(PSOs existing powers to search persons for volatile substances.)

The Statement of Compatibility provides:

It is arguable that, in the absence of a requirement to seek a warrant, these searches have the
potential to arbitrarily intrude into the private sphere of any person at a designated place. In
my view, the power to search a person for a drug of dependence in respect of which an offence
has been committed or is reasonably suspected to have been committed will not constitute an
arbitrary or unlawful interference with privacy. The limited circumstances in which a search
may be conducted are clearly set out in the relevant provisions and are appropriately
circumscribed. For the powers to be lawfully exercised, the relevant officer must possess the
requisite belief or suspicion that the drug of dependence is present, and that there has been
an offence committed in respect of that drug. | am satisfied that any interference with a
person's privacy that occurs will therefore be permitted by law.

Further, the search powers are not arbitrary as they are reasonable and proportionate to the
law's legitimate purposes of improving safety, deterring criminal and harmful behaviour and
holding offenders to account, and in this way they implement some of the aims of the
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community safety statement. It is my view that the nature and scope of the search powers
conferred on PSOs are proportionate to the purpose of the new provisions. | do not consider
there to be any less restrictive means reasonably available to ensure community safety is
improved, drug-related harm is prevented, and crime is detected and prevented.

...l am satisfied that the search powers do not amount to arbitrary interferences with liberty
or security, nor do they impermissibly limit the right to freedom of movement. Further, | have
concluded that any limit to a person's freedom of movement is reasonable in all of the
circumstances and demonstrably justified in accordance with section 7(2) of the charter.

In my opinion, any deprivation of property that results from the seizure and forfeiture of items
under the DPCS act [Drugs, Poisons and Controlled Substances Act 1981] will be in accordance
with the law...the bill requires that PSOs who locate drugs of dependence or a related item are
required to give the item to a police officer as soon as practicable. As is the case for police
officers, PSOs will continue to be required to comply with the property management standards
contained in the VPM [Victoria Police Manual]. Failure to comply with these standards can lead
to management and disciplinary action.

The Committee is satisfied that the extension of powers in relation to search and seizure without a
warrant are necessary and reasonable in the circumstances.

Rights or freedoms — Presumption of innocence — Burden of proof — Reverse legal onus — Common
law rule that the prosecution has burden to prove elements of offence

Clause 25 would insert new subsection 26ZK(2) into the Second-Hand Dealers and Pawnbrokers Act
1989, which would make it an offence for a person who knows that an embargo notice relates to a
thing, to sell, lease, move (without the written consent of the police officer who issued the embargo
notice), transfer or otherwise deal with the thing. New subsection 26ZK(3) provides that it is a defence
to a prosecution for this offence to prove that the accused moved the thing or the part of the thing for
the purpose of protecting and preserving it. This places the legal onus of proof on a defendant.

The Committee notes that at common law the legal burden of proof rests with the prosecution.
Further, the prosecution’s burden of proof (proof beyond reasonable doubt) is fundamental to the
presumption of innocence.

The Statement of Compatibility provides:

The right to be presumed innocent is an important right that has long been recognised under
the common law. However, the courts have held that it may be subject to limits, particularly
where, as here, a defence is enacted to enable a defendant to escape liability. In these
circumstances, the purpose for which an accused moved a thing that was subject to an
embargo notice is a matter that is peculiarly within the defendant's knowledge. The imposition
of a burden of proof on the accused is directly related to the purpose of enabling the relevant
offence to operate as an effective deterrent, while also providing a suitable defence in
circumstances where the contravention was not deliberate. Further, the limit on the right to
be presumed innocent is imposed only in respect of the defence. The prosecution will still first
have to establish the elements of the offence, including that the accused knew that an
embargo notice was in operation. Although an evidential onus would be less restrictive than a
legal onus, it would not be as effective because it could be too easily discharged. The inclusion
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of a defence with a burden on the accused to prove the matters on the balance of probabilities
achieves an appropriate balance of all interests involved.

The Committee is satisfied that the imposition of a legal burden on an accused in establishing a
defence under new section 26ZK(3) is necessary and reasonable in the circumstances.

Self-incrimination — Production of information and documents — Justification for abrogation of
privilege

Clause 25 would also insert new sections 26ZP, 26ZR and 26ZQ into the Second-Hand Dealers and
Pawnbrokers Act 1989. New section 26ZP would provide that a police officer may, to the extent that it
is reasonably necessary to determine compliance, require the occupier of premises at which a search
warrant is being executed (or an agent or employee of the occupier) to give information to the police
officer (orally or in writing), to produce documents, and to give reasonable assistance.

It would be an offence under section 26ZP to refuse or fail, without reasonable excuse, to comply with
a requirement of a police officer.

New section 26ZQ(1) would provide that a person is not excused from answering a question or
producing a document on the ground that the answer or document might tend to incriminate the
person — it would therefore abrogate the privilege against self-incrimination.

The Statement of Compatibility provides:

New section 26ZQ(1) abrogates the privilege against self-incrimination... However, it is
replaced by a direct use immunity in subsection 26ZQ(2) which provides that if the person
claims, before answering a question, that the answer might tend to incriminate the person,
the answer is not admissible in evidence in any criminal proceeding other than in any
proceeding in respect of the falsity of the answer.

While section 267Q(2) prevents a person's answer from being admissible in a criminal
proceeding, because there is no 'derivative use' immunity, their answer may also be used to
uncover further evidence that incriminates the maker of the statement, and which may be
used in later criminal or civil penalty proceedings.

Although new section 267Q(2) limits the right against self-incrimination by not providing a
derivative use immunity, the statutory purpose underlying the limit to the right is to enable
police to effectively perform their law enforcement and compliance functions in relation to
the new ban on cash for scrap metal, having regard to the difficulties faced when an occupier
of premises at which there may be evidence of contraventions refuses to answer. It also
ensures that any evidence that is relevant to contravention of the scheme can be acted upon
in an investigatory sense, whilst the direct use immunity still protects the person who is
required to provide the incriminatory information. Further, the absence of a derivative use
immunity engages the rationale for the privilege against self-incrimination to a lesser extent
than the direct use of evidence because of the fact that the derivative evidence exists
independently of the will of the accused.

| acknowledge that there is no accompanying 'use immunity' that restricts the use of the
produced documents. The privilege against self-incrimination generally covers the compulsion
of documents or things which might incriminate a person. However, at common law, the High
Court of Australia has recognised that application of the privilege to pre-existing documents is
considerably weaker than that accorded to oral testimony or to documents that are required
to be brought into existence to comply with a request for information. | also note that some
jurisdictions have regarded an order to hand over existing documents as not engaging the
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privilege against self-incrimination. The primary purpose of the abrogation of the privilege in
relation to documents is to facilitate compliance with the legislative regime by assisting police
to access information and evidence that is difficult or impossible to ascertain by alternative
evidentiary means. Taking into account the protective purpose of the amendments, there is
significant public interest in ensuring that the environments that are regulated by these
provisions are operating in compliance with the SHDP act [Second-Hand Dealers and
Pawnbrokers Act 1989]. | am satisfied that any limitation on the right in section 25(2)(k) that is
occasioned by the limited abrogation of the privilege in respect of produced documents is
directly related to its purpose. The documents required to be produced are those that are
connected with an alleged contravention of the act. This is because the powers to require
production of documents under these provisions are only exercisable where there is a basis on
which entry and search of a premises where a magistrate has issued a search warrant on the
grounds outlined above. Importantly, the requirement to produce a document does not
extend to having to explain or account for the information contained in that document. If such
an explanation would tend to incriminate, the privilege would still be available.

The Committee is satisfied that the abrogation of the privilege against self-incrimination is necessary
and reasonable in the circumstances.

Charter report

Statement of incompatibility — Protective service officers given powers of police officers — Random
weapons search powers

Summary: Clauses 7 and 8 permit protective service officers on duty in a designated area to exercise
some of the existing powers of police officers, alongside the police and under the same or narrower
conditions than the police. The Committee considers that, despite any incompatibility of the existing
police powers with the Charter, clauses 7 and 8 are compatible with the Charter.

Relevant provisions

The Committee notes that clauses 7 and 8, inserting a new section 10GA and amending existing s. 10H
of the Control of Weapons Act 1990, provide that a protective service officer on duty at a designated
place may stop and search any person in a designated area or vehicle for weapons, if police are also
exercising those same powers in that area.

The Committee observes that these provisions permit protective service officers on duty in a
designated area to exercise some of the existing powers of police officers, alongside the police and
under the same or narrower conditions than the police.?

Charter analysis

The Statement of Compatibility remarks:

| accept that the power to randomly search persons and vehicles in public places within
designated areas, even when the PSO has not formed a reasonable suspicion that the person
or vehicle is carrying a weapon, could be considered an arbitrary interference with privacy in
the same way as police officers’ existing powers. The government intends to proceed with this
legislation notwithstanding the conclusion that it is incompatible to the extent described
above with section 13(a) of the charter...

2 New section 10GA(3).
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Similarly, | have determined that they are incompatible with section 17(2). However, the
government believes that this legislation is important for preventative and deterrent reasons,
including the protection of children.

The Committee notes that the Statement of Compatibility is made under Charter s. 28(3)(b), which
provides for a member to state that ‘part of the Bill is incompatible with human rights’.

Committee comment

The Committee observes that a predecessor to this Committee concluded that existing ss. 10G and
10H of the Control of Weapons Act 1990 may be incompatible with human rights.>® However, the
Committee notes that clauses 7 and 8 do not extend the scope of existing ss. 10G and 10H, such as the
people or vehicles that can be searched, the circumstances in which they can be searched or the way
in which they can be searched, but only who is permitted to perform the searches. The Statement of
Compatibility remarks:

When exercising their search powers, PSOs will be under the operational supervision of police;
police officers will also be carrying out searches in the designated area at the relevant time.

The Committee also notes that protective services officers, like police officers, are state-employed
public authorities under the Charter and are subject to the same regulations as to the exercise of any
powers.

Conclusion

The Committee therefore considers that, despite any incompatibility of existing ss. 10G and 10H with
the Charter, clauses 7 and 8 are compatible with the Charter.

30 Scrutiny of Acts and Regulations Committee, Alert Digest No. 8 of 2010, p11 (reporting on the Control of Weapons

Amendment Bill 2010).
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Sentencing Amendment (Sentencing Standards) Bill 2017

Introduced 24 May 2017

Second Reading Speech 25 May 2017

House Legislative Assembly
Member introducing Bill Hon Martin Pakula MLA
Minister responsible Hon Martin Pakula MLA
Portfolio responsibility Attorney-General
Purpose

Content

Retrospective application — Future application based on past events — Whether retrospective
application adversely impacts person

Clause 42 would insert new section 162(5) into the Sentencing Act 1991, which would provide that the
provisions contained in the Bill at clause 43(2) relating to arson offences®! would apply to a sentence
imposed after the commencement of clause 43, irrespective of when the offence was committed.

The Committee notes that Clause 43(2) relates to offences that consist of the same elements as
Victorian arson offences but which are not Victorian arson offences (e.g. because the offences are
called something else in Victoria or were committed outside of Victoria).3?

The retrospective application may therefore have an adverse impact on a person who is facing
prosecution or sentencing for such an offence, since they could potentially face a higher sentence in a
future trial than if they had been sentenced prior to the passage of the Bill.>

The Committee will write to the Attorney-General to query whether the retrospective application of
clause 43 would adversely impact any person.

Charter report

The Sentencing Amendment (Sentencing Standards) Bill 2017 is compatible with the rights set out in
the Charter of Human Rights and Responsibilities.

31 As set out in new clause 5(d) of Schedule 1 to the Sentencing Act 1991.

32 Each of the other serious offence categories has had a provision like that since 2005.

3 The Committee notes that existing s. 6C(3), which has been in place since 1997, already allows a court to treat a similar
offence from outside Victoria as a relevant offence, provided the offender received a sentence of imprisonment. It
follows that the only offenders who may be disadvantaged by clause 43(2) are those who have an arson-like offence
that is either a Victorian offence or one where they didn’t get a prison sentence, or both.
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Appendix 1
Ministerial responses to Committee
correspondence

The Committee received Ministerial responses in relation to its correspondence on the Bills listed
below.

The responses are reproduced in this appendix — please refer to Appendix 4 for additional
information.

i.  Corrections Legislation Miscellaneous Amendment Bill 2017

ii.  Family Violence Protection Amendment (Information Sharing) Bill 2017
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Appendix 2
Index of Bills in 2017

Alert Digest Nos.

Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016

Bail Amendment (Stage One) Bill 2017

Building Amendment (Enforcement and Other Measures) Bill 2016

Children Legislation Amendment (Reportable Conduct) Bill 2016

Children and Justice Legislation Amendment (Youth Justice Reform) Bill 2017

Children, Youth and Families Amendment (Youth Offenders) Bill 2016

City of Greater Geelong Amendment Bill 2017

Commercial Passenger Vehicle Industry Bill 2017

Corrections Amendment (Parole) Bill 2016

Corrections Legislation Miscellaneous Amendment Bill 2017

Country Fire Authority Amendment (Protecting Volunteer Firefighters) Bill 2016

Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2016

Crimes Legislation Amendment (Public Order) Bill 2017

Disability Amendment Bill 2017

Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised Injecting
Centre) Bill 2017

Drugs, Poisons and Controlled Substances Miscellaneous Amendment Bill 2017

Education and Care Services National Law Amendment Bill 2017

Electricity Safety Amendment (Bushfire Mitigation Civil Penalties Scheme) Bill 2017

Fair Work (Commonwealth Powers) Amendment Bill 2017

Family Violence Protection Amendment Bill 2017

Family Violence Protection Amendment (Information Sharing) Bill 2017

Firefighters' Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2017

Jury Directions and Other Acts Amendment Bill 2017

Justice Legislation Amendment (Court Security, Juries and Other Matters) Bill 2017

Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016

Justice Legislation Amendment (Protective Services Officers and Other Matters) Bill 2017

Land Legislation Amendment Bill 2017

Mineral Resources (Sustainable Development) Amendment (Latrobe Valley Mine Rehabilitation
Commissioner) Bill 2017

Ports and Marine Legislation Amendment Bill 2017

Resources Legislation Amendment (Fracking Ban) Bill 2016

Sentencing Amendment (Sentencing Standards) Bill 2017

Sex Offenders Registration Amendment (Miscellaneous) Bill 2017

Small Business Commission Bill 2016

State Taxation Acts Amendment Bill 2017

Statute Law Revision Bill 2017

Summary Offences Amendment (Begging or Gathering Alms) Bill 2016

Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016

Victorian Planning Authority Bill 2016

Worksafe Legislation Amendment Bill 2017

Wrongs Amendment (Organisational Child Abuse) Bill 2016
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Appendix 3
Committee Comments classified
by Terms of Reference

This Appendix lists Bills under the relevant Committee terms of reference where the Committee has

raised issues requiring clarification from the appropriate Minister or Member.

Alert Digest Nos.

Section 17(a)

(i) trespasses unduly upon rights or freedoms

Resources Legislation Amendment (Fracking Ban) Bill 2016
Sentencing Amendment (Sentencing Standards) Bill 2017

(vi) inappropriately delegates legislative power

Bail Amendment (Stage One) Bill 2017

Building Amendment (Enforcement and Other Measures) Bill 2016

Children and Justice Legislation Amendment (Youth Justice Reform) Bill 2017

Commercial Passenger Vehicle Industry Bill 2017

Firefighters' Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2017

Justice Legislation Amendment (Protective Services Officers and Other Matters) Bill 2017

Small Business Commission Bill 2016

State Taxation Acts Amendment Bill 2017

(viii) is incompatible with the human rights set out in the Charter of Human Rights and
Responsibilities

Administration and Probate and Other Acts Amendment (Succession and Related Matters)
Bill 2016

Bail Amendment (Stage One) Bill 2017

Building Amendment (Enforcement and Other Measures) Bill 2016

Children and Justice Legislation Amendment (Youth Justice Reform) Bill 2017

Children, Youth and Families Amendment (Youth Offenders) Bill 2016

Commercial Passenger Vehicle Industry Bill 2017

Corrections Amendment (Parole) Bill 2016

Corrections Legislation Miscellaneous Amendment Bill 2017

Drugs, Poisons and Controlled Substances Amendment (Pilot Medically Supervised Injecting
Centre) Bill 2017

Drugs, Poisons and Controlled Substances Miscellaneous Amendment Bill 2017

Family Violence Protection Amendment (Information Sharing) Bill 2017

Firefighters' Presumptive Rights Compensation and Fire Services Legislation Amendment
(Reform) Bill 2017

Jury Directions and Other Acts Amendment Bill 2017

Justice Legislation Amendment (Court Security, Juries and Other Matters) Bill 2017

Justice Legislation Amendment (Parole Reform and Other Matters) Act 2016

Urban Renewal Authority Victoria Amendment (Development Victoria) Bill 2016
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Victorian Planning Authority Bill 2016
Worksafe Legislation Amendment Bill 2017
Wrongs Amendment (Organisational Child Abuse) Bill 2016
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Appendix 4
Current Ministerial Correspondence

Table of correspondence between the Committee and Ministers or Members

This Appendix lists the Bills where the Committee has written to the Minister or Member seeking
further advice, and the receipt of the response to that request.

Bill Title Minister/ Member Date of Alert Digest No.

Committee Issue raised /
Letter / Response

Minister’s Published
Response

Small Business Commission Bill Small Business, Innovation and 22.11.16 16 of 2016

2016 Trade 07.12.16 1of2017

Administration and Probate and Attorney-General 06.12.16 17 of 2016

Other Acts Amendment 15.12.16 1of2017

(Succession and Related Matters)

Bill 2016

Resources Legislation Amendment | Resources 06.12.16 17 of 2016

(Fracking Ban) Bill 2016 22.02.17 30f2017

Urban Renewal Authority Victoria Major Projects 06.12.16 17 of 2016

Amendment (Development 23.01.17 1of2017

Victoria) Bill 2016

Wrongs Amendment Attorney-General 06.12.16 17 of 2016

(Organisational Child Abuse) Bill 15.12.16 1of2017

2016

Building Amendment (Enforcement | Planning 07.02.17 10of 2017

and Other Measures) Bill 2016 17.02.17 20f2017

Children, Youth and Families Ms Georgie Crozier MP 07.02.17 10f2017

Amendment (Youth Offenders) Bill 20.02.17 3o0f2017

2016

Corrections Amendment (Parole) Hon Edward O’Donohue MP 07.02.17 10f 2017

Bill 2016

Justice Legislation Amendment Corrections 07.02.17 10f 2017

(Parole Reform and Other Matters) 20.02.17 20f2017

Act 2016

Victorian Planning Authority Bill Planning 07.02.17 1 0f 2017

2016 17.02.17 20f2017

Drugs, Poisons and Controlled Ms Fiona Patten MP 21.02.17 2 of 2017

Substances Amendment (Pilot 23.02.17 3o0f2017

Medically Supervised Injecting
Centre) Bill 2017

Commercial Passenger Vehicle Public Transport 07.03.17 3 of 2017
Industry Bill 2017 20.03.17 40f 2017
Jury Directions and Other Acts Attorney-General 07.03.17 3 of 2017
Amendment Bill 2017 20.03.17 4 0f 2017
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Sentencing Amendment
(Sentencing Standards) Bill 2017

Attorney-General

Bill Title Minister/ Member Date of Alert Digest No.
Committee Issue raised /
Letter / Response
Minister’s Published
Response
Drugs, Poisons and Controlled Police 21.03.17 4 of 2017
Substances Miscellaneous 27.04.17 50f2017
Amendment Bill 2017
Family Violence Protection Special Minister of State' 08.05.17 5 of 2017
Amendment (Information Sharing) 25.05.17 80f 2017
Bill 2017
Worksafe Legislation Amendment Finance 02.05.17 5 of 2017
Bill 2017 12.05.17 7 0f 2017
Corrections Legislation Corrections 24.05.17 7 of 2017
Miscellaneous Amendment Bill 05.06.17 80of 2017
2017
State Taxation Acts Amendment Treasurer 24.05.17 7 of 2017
Bill 2017
Bail Amendment (Stage One) Bill Attorney-General 06.06.17 8 of 2017
2017
Children and Justice Legislation Attorney-General 06.06.17 8 of 2017
Amendment (Youth Justice Reform)
Bill 2017
Firefighters' Presumptive Rights Emergency Services 06.06.17 8 of 2017
Compensation and Fire Services
Legislation Amendment (Reform)
Bill 2017
Justice Legislation Amendment Attorney-General 06.06.17 8 of 2017
(Court Security, Juries and Other
Matters) Bill 2017
Justice Legislation Amendment Police 06.06.17 8 of 2017
(Protective Services Officers and
Other Matters) Bill 2017
06.06.17 8 of 2017

i The Committee first wrote to the Attorney-General who introduced this Bill on the 2 May 2016. However, the
Committee now understands that this Bill is the responsibility of the Special Minister of State and has readdressed its

correspondence accordingly.
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Submissions to the Children and Justice

Legislation Amendment (Youth Justice
Reform) Bill 2017
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damage to these connections through deprivation of liberty is counterproductive
to the risk of children re-offending.!

26. Parliament should consciously consider the body of work that specifically
addresses the spiritual and cultural needs of young people. Ensuring these rights
are contemplated acknowledges that past government practices and policies
continue to significantly affect the wellbeing of Aboriginal children and young
people.*?

Right to privacy — Section 13

27.Clause 40 of the Bill amends section 534 of the Principal Act (which restricts the
publication of Children’s Court proceedings except with the permission of the
President) by providing that the Secretary may grant permission for the
publication of the identifying information of a child involved in criminal
proceedings who has escaped from a youth justice facility. Clause 40 requires
that publication is reasonably necessary for the safety of the child or any other
person, or would assist to apprehend the child. Publication means to provide
access to the public or a section of the public by any means, including media
broadcast.*?

28. A detailed analysis of this right is required to ensure that any limitation is
reasonable and justified. Any limitation will only be justified if it is supported by a
cogent evidentiary basis.*4

29. Section 13(a) of the Charter provides that a person has the right not to have his
or her privacy, family, home or correspondence unlawfully or arbitrarily interfered
with. An arbitrary interference may be defined as an interference that is not
proportionate to the legitimate aim sought.*

30. As noted above, section 7(2) of the Charter provides that Charter rights may
be subject only to such reasonable limits as can be demonstrably justified in a
free and democratic society based on human dignity, equality and freedom.
This section also requires that in limiting a right, consideration is given to less
restrictive means available to achieve the purpose that the limitation seeks to
achieve.

31.The Commission is concerned that the publication — including to the media — of
an escaped child’s identity may unreasonably limit a child’s right to privacy. A key
purpose of the Principal Act is to provide for the protection of children.*¢
Accordingly, restrictions in this Act on the publication of a child offender’s identity
are in place to ensure that the child’s ability to rehabilitate is not unduly

“1 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs,
Doing Time — Time for Doing: Indigenous Youth in the Criminal Justice System (2011) ch 3

42 Australian Institute of Health and Welfare and Australian Institute of Family Studies 2013,
Strategies and practices for promoting the social and emotional wellbeing of Aboriginal and Torres
Strait Islander people, Resource sheet no. 19 produced for the Closing the Gap Clearinghouse,
Canberra, 3.

43 Open Courts Act 2013 (Vic), s 3.

44 Re An Application Under the Major Crimes (Investigative Powers) Act 2004; DAS v Victorian
Human Rights and Equal Opportunity Commission (2009) 24 VR 415 at 448 [147]; R v Momcilovic
(2010) 25 VR 436, [143]-[146].

45 WBM v Chief Commissioner of Police [2012] VSCA 159, [114].

46 Children, Youth and Families Act 2005 (Vic), s 1(b).

Victorian Equal Opportunity and Human Rights Commission Submission on the Youth Justice Reform Bill 2017
Page 8 of 11



constrained by the ongoing stigmatisation related to the publication of their
offending and sentencing history. Proposed clause 40 of the Bill effectively strips
certain child offenders of this protection, and may be inconsistent with the
purposes of the Principal Act and is contrary to the best interests of the child
principle in section 17(2) of the Charter. Publicising an escaped child’s identity is
arguably a punitive measure as it could lead to long-term stigmatisation, and
have far-reaching negative consequences for the child.

32.The Commission acknowledges that the confidential provision of an escaped
child’s identifying information to law enforcement agencies could assist in the
apprehension of that child. However, any potential public interest benefit to be
gained from the wider dissemination of identifying information beyond law
enforcement agencies is arguably outweighed by the potential limitation to the
child’s right to privacy.

33. Accordingly, the Commission considers that while the provision of information
to law enforcement agencies may constitute a reasonable limit on the right to
privacy under section 13 of the Charter, the wider dissemination of this
information may not be a reasonable limit, and requires careful examination of
any evidence base substantiating the measure, Further, providing an escaped
child’s identifying information to anyone other than law enforcement agencies
does not appear proportionate to the legitimate aim sought — the
apprehension of the child — and may not be a reasonable limit under s 7(2) of
the Charter.

Right to be treated with humanity and dignity when
deprived of liberty — Section 22; Right to be presumed
innocent until proven guilty — Section 25(1)

34.Clause 32 of the Bill will amend section 482(1)(c)(ii) of the Principal Act to allow a
young person on remand to be co-located with sentenced prisoners. This
provision operates without the remandee’s consent, if the remandee has
previously served a period of detention, and if it is reasonably necessary for any
persons on remand to be accommodated with any persons who are serving a
period of detention.

35.The Commission is concerned that co-locating child remandees with sentenced
prisoners may unreasonably limit the child’s right to be treated with humanity and
dignity when deprived of their liberty protected under section 22 of the Charter.

36. Section 22(2) of the Charter specifically provides that an accused person who is
detained or a person detained without charge must be segregated from persons
who have been convicted of offences, except where reasonably necessary. The
meaning of ‘reasonably necessary’ in s 22(2) has not been examined by the
courts. However, in the context of another internal limit on a Charter right (s
15(3)), ‘reasonably necessary’ has been compared to a proportionality exercise
involving the evaluation of competing interests.#” The Court of Appeal has noted

47 Hogan v Hinch (2011) 243 CLR 506; [2011] HCA 4 [72]; see also Noone v Operation Smile
(Australia) [2012] VSCA 91, [156]-{157].
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that unconvicted persons are not undergoing punishment, and so it is not
appropriate that they be detained along with prisoners serving a sentence.*8

37.The Commission is also concerned that co-location may pose an unreasonable
limit on a child remandee’s right to be presumed innocent until proven guilty
according to the law under section 25(1) of the Charter. The SoC notes that “co-
location will not equate to treating a remandee as if he or she were a sentenced
detainee. Remandees co-located with sentenced detainees will receive the same
treatment as other remandees, with the same access to facilities and
resources”.*® The immutable characteristics of a detention environment may
make it difficult to give practical effect to this intent in all circumstances. The
Commission is also concerned that one unintended consequence of the co-
location reforms is that an accused child may be co-located with a young person
over the age of 18. This has the potential to limit a child’s right in section 23(1) of
the Charter to be segregated from detained adults.

Conclusion

38. The Commission welcomes the opportunity to comment on the proposed Bill and
contribute to SARC’s consideration of the human rights issues raised by the Bill.

39. The Commission is pleased to see the proposed reforms in the Bill that
proactively provide an early intervention framework aimed at addressing youth
crime and community concerns. However, the Commission considers that the Bill
proposes significant limitations on Charter rights. Parliament needs to carefully
review the evidentiary basis for these limits to assess whether these limitations
are reasonable and demonstrably justified in a free and democratic society based
on human dignity, equality and freedom, in accordance with section 7(2) of the
Charter.

If you have any queries about this submission, please contact Jacinta Lewin or
Emily Minter, Senior Legal Advisers, at legal@veohrc.vic.gov.au.

Yours sincerely,

L A b

Kristen Hilton
Commissioner

48 DPP v Dale [2009] VSCA 212 [39], quoting Re Paul Noel Dale [2009] VSC 332, [16].
49 Victoria, Parliamentary Debates, Legislative Assembly, 25 May 2017, 62 (Mr Pakula, Attorney
General).
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Youth Affairs
Council Victoria

Al

Ms Lizzie Blandthorn
Chair, Scrutiny of Acts and Regulations Committee
Parliament House, Spring Street

East Melbourne Vic. 3002
2 June 2017
Dear Ms Blandthorn,

Children and Justice Legislation Amendment (Youth Justice Reform) Bill 2017

Justice Legislation Amendment (Protective Services Officers and Other Matters)
Bill 2017

Youth Affairs Council Victoria (YACVic), the state peak body for young people, seeks to
contribute to the Scrutiny of Acts and Regulations Committee's consideration of the

youth justice changes introduced into the Legislative Assembly on 24-25 May 2017.

We understand that the Committee has a lead role in considering whether Bills
introduced into Parliament are compatible with the Charter of Human Rights and

Responsibilities Act 2006 (“the Charter”).

As such, we make the following recommendations in relation to the youth justice

changes:

» We oppose the expansion of PSO powers, especially the power to randomly stop
and search children for weapons and drugs without a warrant, and especially if
such powers are introduced without additional training in working safely with
children with complex issues such as trauma. We oppose this reform on the

grounds that it would contravene the Charter Section 17(2).



» We oppose the new presumption that serious offences committed by children
aged 16 and over should automatically be tried in adult courts. We oppose this
on the grounds that the new measure would contravene the Charter Section

25(3).

» We urge that the Victorian Government prioritise implementing the
recommendations of the Commissioner for Children and Young People (The
Same Four Walls: Inquiry into the use of isolation, separation and lockdowns in the
Victorian youth justice system, 2017) and the Victorian Ombudsman (Report on
youth justice facilities at the Grevillea unit of Barwon Prison, Malmsbury and Parkville,
February 2017). These reports have identified conditions in youth justice centres
which appear to contravene the Charter Sections 17(2), 22(1) and 23(3).
Addressing these serious systemic failings should be prioritised, rather than
introducing more punitive responses to young people who commit offences

under these unacceptable conditions.

» We urge that the Victorian Government publically release and adopt
recommendations from the major review of the youth justice system by Penny
Armytage and Professor James Ogloff (2016-17). We are confident that
implementation of this report would help Victoria establish an evidence-based,
successful youth justice system. Future reforms to the youth justice system
should also be informed by the pending findings of the 2017 Parliamentary

Inquiry into Youth Justice Centres.

» We oppose the erosion of the “dual track” sentencing system, and recommend
that sentencing of young people under the dual track system remain at the

courts’ discretion.

YACVic welcomes the Victorian Government's commitment to protecting the Victorian
community and improving safety standards within youth justice centres. We also
welcome some elements within the new youth justice reforms which are likely to
promote the rehabilitation of young people. These include the introduction of a

statutory youth diversion framework, and the aspects of the Youth Control Orders



which could facilitate re-engagement with education, employment and community

support services.

However, we raise concerns about the following reforms:

Expansion of powers for Protective Service Officers

The Protective Service Officers (PSO) Bill expands PSO powers, notably enabling PSOs
to randomly stop and search children for weapons and drugs without a warrant. We
argue this provision, in particular, would contravene Section 17(2) of the Charter, which

states:

“Every child has the right, without discrimination, to such protection as is in his or her best

interests and is needed by him or her by reason of being a child.”

The new changes would also appear opposed to Articles 27(b) and 40(1) of the United
Nations Convention on the Rights of the Child, which should inform our understanding

and use of the Charter:

“States Parties shall ensure that no child shall be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the
law and shall be used only as a measure of last resort and for the shortest appropriate

period of time™

“States Parties recognize the right of every child alleged as, accused of, or recognized as
having infringed the penal law to be treated in a manner consistent with the promotion of
the child's sense of dignity and worth, which reinforces the child's respect for the human
rights and fundamental freedoms of others and which takes into account the child's age
and the desirability of promoting the child's reintegration and the child's assuming a

constructive role in society.”

We contend these new PSO powers are likely to have an impact on vulnerable children
which is harmful, discriminatory, and detrimental to their best interests. We are

particularly concerned about the risks to children and young people who are



unaccompanied by an adult carer, who might otherwise have advocated for them,

reassured them, and reported any concerns about their treatment.

Other groups likely to be disproportionately affected by these new measures include
children and young people who have existing trauma which would be exacerbated by
adult aggression or confinement, and children and young people who have already had
excessive contact with the justice system from a very young age. The composition of
young people in the justice system suggests that the latter group would include
children in out-of-home care, Aboriginal children, children with cognitive disability,
and children from refugee and migrant backgrounds. Reinforcing their sense of
themselves as “young offenders” is, we submit, likely to endanger community safety

in the long term.

Children aged 16 and over to be tried in adult courts for serious offences

YACVic expresses concern at the new section 168A into the Criminal Procedure Act
2009, which provides that there be a presumption in favour of trying children aged 16
and over in adult courts if they have been charged with specific serious offences,

including aggravated home invasion and aggravated carjacking.

We believe this move would be opposed to Section 25(3) of the Charter, which states:

“A child charged with a criminal offence has the right to a procedure that takes account of

his or her age and the desirability of promoting the child's rehabilitation.”

While serious and violent crimes certainly warrant a strong, effective response, we are
concerned that the adult court system is not set up to provide this. The specialist
rehabilitative focus of the Children’s Court was designed to respond to the fact that
adolescent young people are not “adults”. Even those who have committed serious
crimes are still at a very immature and impressionable stage in their lives where the

right intervention could change their conduct for the better.

YACVic is concerned that moves to blur the legal line between “children” and “adults”

will heighten the risk of very young people becoming acclimatised to the adult justice












Future reforms to the youth justice sector should also be informed by the upcoming

findings of the Parliamentary Inquiry into Youth Justice Centres (2017).

If the Committee would like further information regarding this submission, please do

not hesitate to contact Georgie Ferrari on 9267 3711 or gferrari@yacvic.org.au

Yours sincerely,

Cofe

Georgie Ferrari

CEO, Youth Affairs Council Victoria

The Youth Affairs Council of Victoria Inc.
Level 3,180 Flinders Street

Melbourne VIC 3000

Phone 9267 3799

www.yacvic.org.au | info@yacvic.org.au
ABN 39774 045170
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We note that the principle of detention as a last resort and for the shortest possible time, is one of
the critical child rights embedded in the United Nations Convention on the Rights of the Child and the
United Nations Standard Minimum Rules for the Administration of Juvenile Justice.

However, many of the proposed amendments will erode these principles of treating children and
young people differently to adults, and prioritise detention and punishment over rehabilitation.

# $

We welcome some reforms in the Bill that have rehabilitative goals such as the introduction of youth
diversion framework and Youth Control Orders, in as much as we see their potential to help young
people confront and address the underlying causes of their offending, and divert children and young
people away from the justice system and detentions.

However we hold reservations about how restrictive YCOs will operate in practice: whether children
and young people will be supported to fulfil conditions of the order, or whether there is a strong
likelihood of them breaching unattainable conditions and then being placed in detention, and not
sufficiently promoting their rehabilitation (section 25(3))

The Bill makes distinctions between children deserving of the opportunity to be rehabilitated (via
YCOs or diversion), and others who are not, and should be treated like adults and receive punitive
treatment instead. This is highlighted in the Second Reading speech by Attorney-General Pakula
where he stated in relation to Youth Control Orders that: “This government understands that suitable
young people should be given the opportunity to rehabilitate, which will protect the community from
further offending”.

It is our submission this mounts to discrimination and is an unjustifiable limitation of both section
17(2) and section 8(3) of the Charter that provides that every person is equal before the law and is
entitled to equal protection of law without discrimination. All children should have the opportunity
to rehabilitate, reach their potential and be protected in their best interests.

We have grave concerns about the proposal in Part 1 Division 2 of the Bill that will result in some
children aged over 16 charged with particular serious offences having their cases heard in adult courts.
This proposal blurs the distinction between children and adults, and undermines the specialist
rehabilitative youth focus of the Children’s Court on treatment and protection in the child’s best interest.
Additionally we submit it discriminates on the basis of age contrary to section 8(3) of the Charter.

We respectfully submit that this is an unjustifiable limitation of the right of children and young
people convicted of an offence to be treated in a way that is appropriate for his or her age (section
23(2)). And we ask how was the age of 16 years arbitrarily decided upon?

The interests of justice and community safety and security not in competition with the interest of
maintaining and strengthening a specific youth justice system premised on specialist, age
appropriate, rehabilitative supports for young offenders. All the research shows that when
jurisdictions move away from a child and youth specific focus and adopt a more punitive adult
response, young offenders are actually more likely to reoffend and more likely to progress and be
entrenched in the adult system.

Clauses 20 to 22 of the bill amend section 32 of the Sentencing Act in a way that effectively
introduces a new presumption that a court cannot sentence a young person (aged between 18 and
20) to youth detention if they convicted of a category A offence, or a category B offence, having
previously been convicted of a category A or B offence, unless exceptional circumstances apply, such
as an intellectual disability.
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This reform abrogates the dual track sentencing option which has been the foundation of our youth
justice system. This sentencing option allows young people aged 18 to 20 to be sentenced to a youth
detention facility, if a court believes they are vulnerable or have reasonable prospects for
rehabilitation.

We have observed how time in adult detention results in young people becoming hardened and
entrenched into criminal behaviour. This reform contradicts research that shows that young people
who spend time in adult prison are likely to be more traumatised than when they went in, and more
likely to re-offend on their return to the community, than young people who exit youth detention.

Part 8 Division 2 effectively doubles some penalties for young people who damage property, escape or
attempt to escape from a youth justice facility and will make them serve theses sentences on top of an
existing period of detention. Again we submit these penalty increases unjustifiably limit the right of
every child, without discrimination, to protection in his or her best interests. While we agree that these
young people should be held accountable for such offences, these increased penalties in effect blame
young people for the current volatile environment in youth justice centres, and sets them up for failure
and punishment. Reports by the Children’s Commissioners and Victorian Ombudsman explain that the
current environment is a product of failings by government over a number of years, to address issues of
poor infrastructure, under staffing, lack of staff management and support , and overuse of isolation and
lockdowns.

We respectfully submit less restrictive measure are available through the implementation of a range of
recommendations by the Children’s Commissioner to address staff shortages, casualization of the
workforce and over use of isolation in youth justice centres.

We are also concerned about clause 40 which give the Secretary of the Department of Justice and
Regulation the power to authorise publication of identifying information by Victoria Police when a
young offender escapes from custody, making it easier for police to catch the offender and safer for
the public. While acknowledging some safeguards accompany these amendments, we submit this
clause is an unnecessary infringement on the child’s right of privacy and protection in their best
interest under section 17(2) of the Charter. The clause is unreasonable and unjustified.

The stated objective of the amendment to ensure community safety and the quick apprehension of
the young person can be achieved without this reform. Victoria Police already know who these young
people are when they escape and where they are heading (i.e home). After the escape from
Malmsbury in January the young people were apprehended in a quick manner. How will publication
of identifying information assist police to apprehend any quicker? How would it have preventing any
of the unfortunate train of events after the escape? All this reform will achieve, on our assessment, is
to further stigmatise these children and young people on return into their communities and hinder
their reintegration in the long term.

This is an exhaustive list of our concerns, but covers the major ones. We would welcome consultation
on these proposed legislative amendments. Please contact Tiffany Overall on 9611 2439 if you have any
queries.

Yours sincerely

o /]
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Tiffany Overall
Advocacy and Human Rights Officer, Youthlaw, 03 9611 2439
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Appendix 6

Submissions to the Justice Legislation
Amendment (Protective Services Officers
and Other Matters) Bill 2017
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Centre for Excellence
in Child and Family Welfare Inc.

2 June 2016

Ms L Blandthorn MLA

Chair, Scrutiny of Acts and Regulations Committee

Parliament of Victoria, Spring Street, East Melbourne VIC 3002

via email: sarc@parliament.vic.gov.au

Dear Ms Blandthorn

Submission regarding Justice Legislation Amendment (Protective Services Officers
and Other Matters) Bill 2017

The Centre for Excellence in Child and Family Welfare writes in regards to the
abovementioned Bill introduced into Parliament by the Hon Lisa Neville MP, Minister for
Police, on Wednesday 24 May 2017.

The Centre is the peak body for child and family services in Victoria. For over 100 years we
have advocated for the rights of children and young people to be heard, to be safe, to access
education and to remain connected to family, community and culture. We represent over 150
community service organisations, students and individuals throughout Victoria working
across the continuum of child and family services, from prevention and early intervention to
the provision of out-of-home care.

The Centre is deeply concerned with a section of the Bill that is incompatible with Victoria’s
Charter of Human Rights and Responsibilities (the Charter).

Specifically — giving Protective Service Officers (PSOs) the power to randomly
search children in public places within designated areas, even if the PSOs
have not formed a reasonable suspicion that the child is carrying a weapon.
By the Minister’'s own admission — in the tabled statement of compatibility in accordance with
the Charter of Human Rights and Responsibilities Act 2006 — these powers are incompatible

with the Charter to the extent that they limit the right to privacy and reputation, and the right
of every child, without discrimination, to such protection as is in his or her best interests.

The Centre has concerns with the government’s conclusion that community concern about
safety in relation to patterns of weapons-related offending justifies the government
proceeding with the legislation in its current form.

Article 16 of the United Nations Convention on the Rights of the Child states:

1. No child shall be subjected to arbitrary or unlawful interference with his or her
privacy, family, or correspondence, nor to unlawful attacks on his or her honour and
reputation.

2. The child has the right to the protection of the law against such interference or
attacks.

Level 5, 50 Market Street Melbourne Victoria 3000 Australia T 03 9614 1577 F 03 9614 1774
Find us on Twitter and Facebook @CFECFW www.cfecfw.asn.au



in Child and Family Welfare Inc.

Centre for Excellence

The proposed Bill does not adequately protect children and young people from arbitrary
interference with his or her privacy. The Centre is concerned that providing PSOs with
extensive powers to conduct physical searches on children and young people may result in
adverse incidents that may impact on the physical and psychological safety of the child or
young person.

In December 2016 the Independent Broad-Based Anti-Corruption Commission
(IBAC) report into transit PSOs found a significant increase in the number of
complaints against PSOs between 2012 and 2015.

The Centre is concerned about the extension of protective apprehension powers of PSOs
under which a PSO may apprehend a child in respect of whom the Children's Court has
issued a search warrant for the purpose of having the child placed in emergency care.

The children and young people who are the subject of these search warrants are some of the
most vulnerable members of our society.

PSOs are not trained to manage highly traumatised children and young people who are
engaging in high risk behaviours.

The Centre is concerned that efforts by PSOs to apprehend the child or young person will
further traumatise our most vulnerable children.

The Centre urges the Committee to consider the issues raised by the Centre when
considering this proposed legislation.

Deb Tsorbaris
CEO, Centre for Excellence in Child and Family Welfare

K Fhosonn
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Scrutiny of Acts and Regulations Committee VOUNG PEOPLE'S LEGAL RIGHTS CENTRE I1C
Parliament House
Spring Street
East Melbourne VIC 3002 1% June 2017
By email: sarc@parliament.vic.gov.au

Dear Committee Members,

Justice Legislation Amendment (Protective Services Officers and Other Matters) Bill 2017

Youthlaw is writing to express our grave concerns regarding the introduction of the Justice
Legislation Amendment (Protective Services Officers and Other Matters) Bill 2017
(the Bill).

The Bill provides PSOs with a range of additional police powers with the objective to deter, prevent
and detect ant-social behaviour and crime and to improve feelings of safety.

The Protective Service Officers (PSO) Bill expands PSO powers to the extent they can randomly stop
and search children for weapons and drugs without warrant, request their name and address, and
apprehend children under an emergency care warrant. The bill extends the scope of transit PSOs’
powers to enable the exercise of those powers both at, and in the vicinity of, a designated place. The
powers of concern are:
e Requesting name and address of suspected offender or person with information about an
indictable offence (Division 4 of part 2)
¢ Randomly search members of the public in a specified place, as part of a planned ‘control of
weapons’ operation under the Control of Weapons Act 1990.
e Conduct warrantless searches for drugs of dependence under part VI of the Drugs, Poisons
and Controlled Substances Act 1981;
e The bill amends the Victoria Police Act 2013 and various other acts to enable transit PSOs to
exercise their powers at or ‘in the vicinity of’ a designated place.
e Apprehend a person under an emergency care warrant under the Children, Youth and
Families Act 2005 (Division 1 of part 2)

Youthlaw is extremely concerned that these expansions of powers in the Bill are inconsistent with
fundamental human rights in the Charter of Human Rights and Responsibilities Act 2006 (Charter),
especially as they limit the rights of children and young people, particularly:
¢ the right of every child, without discrimination, to protection in his or her best interests
(section 17(2))
e Section 13(a) of the charter provides that a person has the right not to have his or her privacy
unlawfully or arbitrarily interfered with
e Section 8(3) of the charter provides that every person is equal before the law and is entitled
to equal protection of law without discrimination.

Young Peoples Legal Rights Centre

Inc No A0041616E

ABN 12 794 935 230

Tel 9611 2412 Fax 9620 3622 Email info@youthlaw.asn.au
At Frontyard, 19 King Street, Melbourne VIC 3000
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We believe there is a real danger that these new powers will lead to an increase in harassment of
children and young people and arbitrary “teen” or racial profiling of vulnerable young people. Youthlaw
lawyers hear many stories already of young people feeling targeted by PSOs and harassed for their
personal details. This expansion of powers will compound the problems. In this regard we refer the
Committee to Tracking Protective Services Officers: Insights from the first three years (Federation of
Community Legal Centres Victoria; April 2015)."

We also refer the Committee to an IBAC report from 2016 Transit Protective Services Officers - An
exploration of corruption and misconduct risks® identified a key area of risk in relation to PSO conduct
which included assault and excessive use of force.

In relation to giving PSOs power to apprehend a child under an emergency care warrant under CYFA,
we note that these children will be predominately from the out of home care system, and most likely
will have been charged (often for a breach of a minor house rule) by a police member who has
attended a residential care facility. So by then empowering PSOs in this way to apprehend these
children who have already had this negative experience of police, fails to protect these children in
their best interests and compounds, rather than addresses poor relations and policing practice.

The Statement of Compatibility expressly states that parts of the Bill (such as searches of children for drugs or
weapons) are not compatible with human rights. Minister Neville determined sections that effectively
means children can be stopped and searched randomly in a public place for a weapon within a
designated are incompatible with the charter in relation to section 13(a) and section 17(2).
“However, the government believes that this legislation is important for preventative and deterrent
reasons, including the protection of children.”

We dispute this assertion. These proposals are not grounded in an demonstrated evidence base. We note that
the Victorian Auditor-General's

Office audit of the effectiveness of the PSO program in 2016 found that while there is evidence that
people who travel on trains at night feel safer due to PSOs, there is insufficient data to assess the
impact, if any, that PSOs have had on crime rates.’

And we respectfully submit these limitation are neither ‘reasonable’ nor ‘demonstrably justifiable’, but rather
there as less restrictive measures available that avoid infringing in this way on the rights of children and
young people.

Youthlaw recommends the following less restrictive measures:

1. We submit Government not expand PSOs powers as proposed in the Bill, or

2. Children below 18 years be made exempt from random police search powers.

3. That any person stopped and searched under the Bill to be given a receipt

4. That Government consult further, particularly about the need for additional training and skills for

PSOs to work respectfully and appropriately with children with complex issues.

! See: http://www.fclc.org.au/cb_pages/your rights on_track with psos.php

2 See more at: http://www.ibac.vic.gov.au/publications-and-resources/article/transit-protective-services-
officers#sthash.diyn2Xrl.dpuf

® http://iwww.audit.vic.gov.au/reports_and_publications/latest_reports.aspx
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While the Government states PSOS are “highly trained” undergoing a 12-week training course at
the Police Academy, which gives them the same training as police officers in respect of their
specific community protection functions. We respectfully submit this doesn’t equip them
sufficiently with the skills to respond to and interact professionally and appropriately with children
and young people, especially those with complex needs

Similarly to police officers, PSOs are trained to execute search powers that form part of their
functions. This includes receiving training in relation to conducting searches of children. However
it is useful to note this actually involves three one-hour training modules with a focus on
working with children, namely:

¢ Week One: Adolescent development and how this intersects with policing.
e Week Three: Young people and referrals.
e Week Eight: Scenario on young people at a railway station which explores the assistance

that can be provided by internal to police and external from police resources.

We submit PSOs would need additional training and higher skills to enable them to have the
power to arrest a person who has breached their parole, conduct searches for illicit drugs, and
request names and addresses from young people.

Yours sincerely

o

U e A,

,/

Tiffany Overall

Advocacy and Human Rights Officer
Youthlaw

03 9611 2439
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Appendix 7
Statutory Rules and Legislative
Instruments considered

The following Statutory Rules and legislative instruments were considered by the Regulation Review
Subcommittee on Monday, 5 June 2017.

Statutory Rules Series 2017

SR No. 9 — Pipelines Regulations 2017

SR No.

12 — Gambling Regulation (Pre-Commitment and Loyalty Scheme) and Gambling Amendment

Regulations 2017

SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.
SR No.

16 — National Parks Amendment Regulations 2017

17 — Powers of Attorney Amendment Regulations 2017

18 — Domestic Building Contracts Regulations 2017

19 — Children, Youth and Families Regulations 2017

20 — Children, Youth and Families (Children’s Court Family Division) Rules 2017
21— County Court (Chapter | Amendment No.11) Rules 2017

22 — Occupational Health and Safety Regulations 2017

23 — Equipment (Public Safety) Regulations 2017

24 — Supported Residential Services (Private Proprietors) Amendment Regulations 2017
25 — Borrowing and Investment Powers (Guarantees) Regulations 2017

26 — Evidence (Miscellaneous Provisions)(Transcript Fees) Regulations 2017

27 — Transfer of Land (Fees) Amendment Regulations 2017

28 — Environment Protection (Ships’ Ballast Water) Regulations 2017

Legislative Instruments

Workers’ Compensation (Corresponding Laws) Order

Guidelines for Selecting Comparable Property Sales

Determination of the Melbourne Metropolitan Area
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