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ROYAL ASSENT
Tuesday, 11 December 2012

COUNCIL

Tuesday, 11 December 2012
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 12.04 p.m. and read the prayer.

By Mr LEANE (Eastern Metropolitan)
(721 signatures).
Laid on table.

Higher education: TAFE funding

ROYAL ASSENT
Messages read advising royal assent to:
4 December
Classification (Publications, Films and Computer
Games) (Enforcement) Amendment Act 2012
Education Legislation Amendment (Governance)
Act 2012
Offshore Petroleum and Greenhouse Gas Storage
Amendment (NOPSEMA) Act 2012
Road Safety Amendment (Operator Onus) Act
2012
State Taxation and Other Acts Amendment Act
2012
11 December
Police Regulation Amendment Act 2012.

ABSENCE OF MINISTER
Hon. D. M. DAVIS (Minister for Health) — I
advise the house that the Minister for Planning will not
be in the chamber today as early this morning his wife
gave birth to Alexander Stephen. We wish them well.

PETITIONS
Following petitions presented to house:

Higher education: TAFE funding

To the Legislative Council of Victoria:
This petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the state
government’s plans to cut hundreds of millions of dollars
from TAFE funding. In particular, we note:
1.

the TAFE association has estimated up to 2000 jobs
could be lost as a result of these cuts;

2.

many courses will be dropped or scaled back and several
TAFE campuses face the possibility of closure; and

3.

with tens of thousands of jobs lost in the last year, skills
training has never been more important for Victorians.

The petitioners therefore request that the Legislative Council
urge the Baillieu state government to abandon the planned
funding cuts and guarantee no further cuts will be made.

By Mr SCHEFFER (Eastern Victoria)
(24 signatures).
Laid on table.

Swinburne University of Technology: Lilydale
campus
To the Legislative Council of Victoria:
This petition of certain citizens of the state of Victoria draws
to the attention of the Legislative Council the state
government’s plans to cut hundreds of millions of dollars
from TAFE funding. In particular, we note:
1.

since these cuts were announced, Swinburne has
announced the closure of its TAFE and university
campus at Lilydale;

2.

240 local jobs will be cut, and the future of
2500 students is uncertain as a result of this campus
closure; and

3.

with tens of thousands of jobs lost in the last year, skills
training has never been more important for Victorians.

To the Legislative Council of Victoria:
This petition of certain citizens of the state of Victoria draws
to the attention of the house the state government’s plans to
cut hundreds of millions of dollars from TAFE funding. In
particular, we note:
1.

the TAFE association has estimated up to 2000 jobs
could be lost as a result of these cuts;

2.

many courses will be dropped or scaled back and several
TAFE campuses face the possibility of closure; and

3.

with 49 000 full-time jobs already lost in this term of
government, skills training has never been more
important for Victorians.

The petitioners therefore request that the Legislative Council
urge the Baillieu government to abandon the planned funding
cuts and guarantee no further cuts will be made.

5401

The petitioners therefore request that the Legislative Council
urge the Baillieu state government to abandon the planned
funding cuts, guarantee no further cuts will be made and work
to secure the future of Swinburne University Lilydale
campus.

By Mr SCHEFFER (Eastern Victoria)
(64 signatures).
Laid on table.
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PLANNING: MINISTERIAL
INTERVENTION
Statement
For Hon. M. P. GUY (Minister for Planning),
Hon. W. A. Lovell, by leave, presented statement on
ministerial intervention in planning matters for
period 1 December to 31 December 2011.
Laid on table.

Tuesday, 11 December 2012
Ballarat Planning Scheme — Amendments C135 and
C149.
Boroondara Planning Scheme — Amendments C99,
C148 and C168.
Glenelg Planning Scheme — Amendment C67.
Greater Geelong Planning Scheme — Amendment
C273.
Greater Shepparton Planning Scheme — Amendment
C151.
Indigo Planning Scheme — Amendment C63.

SCRUTINY OF ACTS AND REGULATIONS
COMMITTEE

Knox Planning Scheme — Amendment C98.
Melton Planning Scheme — Amendment C125.

Alert Digest No. 18
Moreland Planning Scheme — Amendment C141.

Mr O’DONOHUE (Eastern Victoria) presented
Alert Digest No. 18 of 2012, including appendices.

Wyndham Planning Scheme — Amendment C163.
Yarra Planning Scheme — Amendment C162.

Laid on table.
Ordered to be printed.

PAPERS

Yarra Ranges Planning Scheme — Amendment C103
Part 1.
Statutory Rules under the following Acts of Parliament:
Dangerous Goods Act 1985 — No. 132.

Laid on table by Clerk:
Australian Children’s Education and Care Quality Authority,
2011–12.
Border Groundwaters Agreement Review Committee —
Report, 2011–12.
Gambling Regulation Act 2003 — Fixed Term Ban Order of
3 December 2012 under section 2.5A.9 of the Act.
Liquor Control Reform Act 1998 — Report of the Chief
Commissioner of Police pursuant to section 148R of the Act,
2011–12.
Major Sporting Events Act 2009 — Major sporting event
order of 4 December 2012 in relation to Twenty20 domestic
cricket matches held at Docklands Stadium in the years 2012
to 2017.
Melbourne City Link Act 1995 — Deed of Lease of
Customer Service Site, pursuant to section 60(9) of the Act.
Office of Police Integrity — Report under section 31 of the
Crimes (Assumed Identities) Act 2004, 2011–12.

Drugs, Poisons and Controlled Substances Act 1981 —
No. 136.
Freedom of Information Act 1982 — No. 131.
Gambling Regulation Act 2003 — No. 134.
Livestock Disease Control Act 1994 — Nos. 129 and
130.
Marine (Drug, Alcohol and Pollution Control) Act
1988 — No. 138.
Offshore Petroleum and Greenhouse Gas Storage Act
2010 — No. 133.
Residential Tenancies Act 1997 — No. 137.
Supreme Court Act 1986 — Nos 140, 141 and 142.
Tobacco Act 1987 — No. 135.
Transport (Compliance and Miscellaneous) Act 1983 —
No. 139.
Working with Children Act 2005 — No. 143.

Ombudsman — A section 25(2) report to Parliament on the
proposed integrity system and its impact on the functions of
the Ombudsman, December 2012.
Parliamentary Committees Act 2003 — Government
Response to the Education and Training Committee’s Report
on the Education of Gifted and Talented Students.
Planning and Environment Act 1987 — Notices of Approval
of the following amendments to planning schemes:

Subordinate Legislation Act 1994 —
Documents under section 15 in respect of Statutory Rule
Nos. 129, 130, 132 to 134 and 137 to 143.
Legislative Instruments and related documents under
section 16B in respect of —
An Order of Exemption of 20 November 2012 for
Retail and Catering and an Order of 21 November
2012 Exempting Persons from Primary Production

DRUGS AND CRIME PREVENTION COMMITTEE
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and Processing Requirements of the Food
Standards Code made under the Food Act 1984.

BUSINESS OF THE HOUSE

An Order of Exemption of 27 November 2012
made under the Livestock Disease Control Act
1994.

General business

A Revocation of 29 November 2012 of tow away
areas made under the Local Government Act 1989.
Victorian Catchment Management Council —
Report, 2011–12.
Catchment Condition and Management Report 2012.

Mr LENDERS (Southern Metropolitan) — By
leave, I move:
That precedence be given to the following general business
on Wednesday, 12 December 2012:
(1) order of the day 25, resumption of debate on motion
relating to election commitments made by the
government;

Victoria Police — Chief Commissioner — Report under
section 31 of the Crimes (Assumed Identities) Act 2004,
2011–12.

(2) order of the day 26, resumption of debate on motion
relating to the production of documents in relation to
channel deepening bathymetric data in Port Phillip Bay;

Proclamations of the Governor in Council fixing
operative dates in respect of the following acts:

(3) notice of motion 486 standing in the name of Mr Pakula
relating to the university qualification of the member for
Caulfield;

Primary Industries and Food Legislation Amendment
Act 2012 — Remaining provisions — 1 December 2012
(Gazette No. S399, 27 November 2012).

(4) notice of motion 487 standing in the name of Mr Barber
relating to the production of documents in relation to the
reformed zones for Victoria review; and

Resources Legislation Amendment (General) Act
2012 — Remaining provisions — 1 December 2012
(Gazette No. S399, 27 November 2012).

(5) order of the day 1, the second reading of the Accident
Compensation Legislation (Fair Protection for
Firefighters) Bill 2011.

Road Management Amendment (Peninsula Link) Act
2012 — 5 December 2012 (Gazette No. S419,
4 December 2012).
Serious Sex Offenders (Detention and Supervision)
Amendment Act 2012 — 1 December 2012 (Gazette
No S399, 27 November 2012).

DRUGS AND CRIME PREVENTION
COMMITTEE
Locally based approaches to community safety
and crime prevention
The Clerk, pursuant to Parliamentary Committees
Act 2003, presented government response.
Laid on table.

PRODUCTION OF DOCUMENTS
The Clerk — I have received a letter dated
9 December from the Minister for Public Transport
headed ‘Order for documents — VicTrack’s lease of
premises at Kennedy Street, Castlemaine’ and related
documents.
Letter at page 5493.
Ordered that letter and documents be considered
next day on motion of Ms HARTLAND (Western
Metropolitan).

Motion agreed to.

MEMBERS STATEMENTS
Road safety: holiday campaign
Ms PULFORD (Western Victoria) — I would like
to congratulate the Transport Accident Commission on
its latest holiday season road safety campaign. This
year the theme is ‘The party’s over’. The messages are
familiar: do not drive exhausted, do not drink and drive,
do not speed and do not overload the car. As of
midnight last night the road toll was 283, and not a
week goes by without news of another tragedy on our
roads. The majority of road fatality victims are still
from rural Victoria, a majority are men, and young
people continue to be overrepresented in the statistics.
Each story is a tragedy. The road toll tells only part of
the picture, with many left to live with lifelong physical
and emotional scars.
When in opposition Liberal Party MPs regrettably
chose to depart from a longstanding bipartisan approach
to road safety and sent mixed messages about speed
cameras — something of an obsession for the now
Treasurer, Kim Wells. Indeed on one occasion he went
so far as to say:
We do not have confidence in the speed camera technology
and still maintain that the speed camera is basically a
revenue-raising tool for the Treasurer.

MEMBERS STATEMENTS
5404

COUNCIL

The facts show that the revenue from traffic
infringement notices has risen from $437.2 million in
2009–10 to an estimated $590.9 million this financial
year. This Treasurer has overseen a $153.7 million
increase in revenue from fines. Unlike Kim Wells, I
believe speed cameras save lives. It is a shame the
Victorian Treasurer does not appear to share this belief.
I wish all Victorians a safe Christmas and new year on
our roads and for an end to the hypocrisy from
members of this government about road safety in
Victoria.

Housing Act: 75th anniversary
Hon. W. A. LOVELL (Minister for Housing) —
This month marks an important anniversary in the
history of public housing in Victoria. On Christmas Eve
in 1937 the Housing Act was proclaimed, making way
for the establishment of the Housing Commission.
What followed was a revitalisation of housing, first in
the inner city through slum reclamation. Then in the
years ahead it provided worker housing in areas vital to
the Victorian economy — around factories in Geelong,
Port Melbourne, Broadmeadows and the Latrobe
Valley. From the 1970s there was a shift, as public
housing became a safety net for those in greatest need
of a hand up.
The 75th anniversary is a fitting time to recognise the
achievements of those who live or have lived in public
housing. Former tenants include the Treasurer, Kim
Wells; the Minister for Public Transport, Terry Mulder,
and the Minister for Aboriginal Affairs, Jeanette
Powell. Also on the list are Eddie McGuire and his
brother, the member for Broadmeadows in the
Assembly, Frank McGuire, and Nahji Chu, famous for
her misschu tuckshops.

Tuesday, 11 December 2012

going and having a look at what can be done to an
industrial building that has been brought back to life in
the most amazing way. I was able to go on a wonderful
tour of the building and be told all the ghost stories.
The program for the Midsumma Festival shows it is a
pure celebration of the gay, lesbian, bisexual,
transgender and intersex community. There will be
fantastic entertainment, book reviews, singing, dancing
and all kinds of things happening in the substation
during the second half of January. I urge people who
have not been there before to get along, have a look at
the building and be involved in a wonderful festival.

Horseshoe Bend Farm: future
Mr EIDEH (Western Metropolitan) — Within my
electorate is a very fine group of conservation
volunteers known as the Friends of Maribyrnong
Valley. Mr Elsbury, a member for Western
Metropolitan Region, has himself volunteered with the
group and is highly regarded for his dedication.
But one member of the group contacted my office last
week in extreme dismay over Parks Victoria’s decision
to lease the historic Horseshoe Bend Farm to
commercial interests. That could mean anything at all,
and I fear what could happen given the state
government’s love of massive developments — some
as high as 32 storeys, such as the development that
Footscray residents have opposed. There is only one
access road to the farm. The community has advised
that it has not been consulted. I cannot believe Parks
Victoria would act so poorly, so I wonder if they were
directed from higher up, possibly as high as the
minister’s office.

But for every high-profile tenant, there are hundreds of
lesser known tenants and former tenants who are doing
great things. This year we want to recognise them by
telling their many and varied stories through our
75th anniversary website. I encourage those with stories
to tell to visit our website,
dhs.vic.gov.au/publichousing75years, and share their
experiences with the rest of us.

The farm is famous for its flora and fauna as well as
being sacred to our first inhabitants, the Aboriginals,
and I am advised that they were not consulted either.
There has never been any formal Aboriginal study of
the area — a failing of my party in government as well
as the current government — but that is the particular
track record of this government: no consultation or
discussion, rather imposing its ideas regardless of any
negative consequences.

Midsumma Festival

Parks Victoria: disability access

Ms HARTLAND (Western Metropolitan) — Last
week I attended the launch of the GOWEST and
Midsumma Festival. This was launched by the, as
usual, very excited and effervescent Angela Altair, the
mayor of the City of Hobsons Bay. We were able to
gather at the Newport substation, and I suggest to
people who have not been there that it is worthwhile

Mrs COOTE (Southern Metropolitan) — Monday,
3 December, was a really important day: International
Day of People with Disability. It was a terrific day with
many great activities, and one took place at Albert Park
Lake, within the constituency I share with Mr Lenders,
Ms Crozier, Ms Pennicuik and Mr David Davis. The
Minister for Environment and Climate Change, who is
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also the Minister for Youth Affairs, Ryan Smith,
attended this event to talk about some of Parks
Victoria’s programs for people who are vision impaired
or need all-terrain wheelchairs.
The minister announced a $15 000 grant to be given to
Blind Sports Victoria for another year of its program
that enables people who have a visual impairment to
have a volunteer accompany them so they too can walk
the fabulous parkways and trails throughout Victoria.
That gives them a huge opportunity to see all the
wonderful parks within our fabulous state.
The other aspect of the announcement I want to
commend the minister for is the provision of beach
access through TrailRider all-terrain wheelchairs. The
all-terrain wheelchairs are fantastic for families with
children or family members with a disability who are
unable to access the beach. This means they can go
along the walking tracks and into the beach areas as
families. There will be provision for access at Wilsons
Promontory National Park, Torquay and Lorne. The
minister is to be commended for this great initiative.

Police: Geelong and Surf Coast regions
Ms TIERNEY (Western Victoria) — On a number
of occasions this year I have brought to the attention of
the Baillieu government the desperate lack of police
numbers in the Geelong area, particularly on the Surf
Coast and the Bellarine Peninsula. Local newspapers
the Geelong Advertiser, the Surf Coast Times and the
Surf Coast Echo have reported extensively on the
shortage of police, and the Geelong and Surf Coast
communities are understandably concerned. However,
it seems that the member for South Barwon in the other
place, Andrew Katos, and the Baillieu government are
simply ignoring these calls.
The Bellarine Peninsula and Surf Coast are popular
destinations for schoolies activities, which can lead to a
high rate of unsociable behaviour when young people
and the intake of large quantities of alcohol are
combined. During the schoolies period this year as few
as four police were left to patrol Torquay, Anglesea and
Jan Juc on some of the most eventful schoolies nights.
It has been reported to me that there was an occasion
when two separate, quite large fights broke out but the
police could only attend one because they did not have
enough officers to attend both.
This comes on the back of the latest crime statistics,
which reveal that the Baillieu government has watched
crimes against the person rise 52.1 per cent. Crimes
against the person in the Geelong region, which
includes the Bellarine Peninsula, have risen 22.8 per
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cent. As the holiday season approaches coastal police
have said they plan to make a formal complaint to the
Victoria Police Association to highlight the lack of
resourcing. It is about time the Baillieu government
listened to the coastal communities and the police and
fulfilled its promise of more police to patrol day and
night in the Geelong and Surf Coast regions. A few
extra day patrols just does not cut the mustard.

East–west link: opposition policy
Mr FINN (Western Metropolitan) — I rise in the
hope that the Leader of the Opposition in the
Legislative Council, Mr Lenders, may take time out
from his busy schedule of defending the $2 million per
day wasted on Labor’s desalination plant to explain an
issue that has come to my mind. The issue concerns
exactly where his party stands on the subject of the
east–west link. This issue, in my view, is crucial. I am a
very strong supporter of the east–west link. I thought
Labor was with us in times gone by. I thought the
Labor Party was very supportive of this proposal — —
Mr Barber interjected.
Mr FINN — Until a few votes were needed from a
formerly safe inner city constituency during the
by-election for the Assembly seat of Melbourne, and I
am sure Mr Barber will never forget the Melbourne
by-election. All of a sudden Labor was dead against
this vital project. It used that policy to ruin the Greens’
cupcake party, and I am sure the good burghers of
Carlton and North Fitzroy were sure that Labor was
violently opposed to this road, until yesterday. Then I
heard the shadow minister for major projects and
infrastructure, the member for Tarneit in the other
place, Tim Pallas, on the radio telling the government,
‘Get ahead and build it; go on, you have got to build
this thing, we cannot get this thing built quickly
enough’. That is where my confusion arises. Is the
Labor Party for or against this project? It seems that for
the Labor Party 2012 ends where it started — it is
clueless and without any idea at all.

Molly Hadfield
Ms MIKAKOS (Northern Metropolitan) — I rise
today to pay tribute to Molly Hadfield, a long-time
activist in the women’s and peace movement who
recently passed away.
Molly fought passionately for equal pay for women,
public housing and better public health and transport,
and was an energetic campaigner for senior Victorians.
She was a founding member of the Housing for the
Aged Action Group and campaigned for the
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redevelopment of the Roberts Street public housing
estate.
In 2006 she was awarded a Medal of the Order of
Australia for Community Service for Aged Care,
Health and Youth. Molly was also a member of the
Union of Australian Women and Women’s Health in
the North, and I was very pleased recently to have been
able to give her a hug when she was campaigning with
me outside the state library for a better deal for
pensioners from the Victorian government.
She was a great campaigner for the community, and I
am very sad about her passing. I extend my deepest
sympathies to Molly’s family and friends.

Josie Minniti
Ms MIKAKOS — I wish to congratulate Ms Josie
Minniti, a wonderful activist in my electorate, on
another wonderful year of cancer fundraising.
On 7 July Josie held her annual fundraising dinner
dance and raised approximately $30 000 for the
Northern Hospital’s cancer ward. These funds will
allow the purchase of air mattresses for the colorectal
ward and other equipment.
Over the years Josie has purchased hospital equipment
for cancer patients worth over $400 000, including
hospital beds, trolleys, a portable machine to detect
breast cancer and various other items. I am very
grateful to Josie for her wonderful efforts. I
congratulate her and her family and thank them very
much for all their efforts.

Sultanate of Oman: national day
Mr ELASMAR (Northern Metropolitan) — On
Thursday, 22 November, I was pleased to attend the
42nd national day celebrations of the Sultanate of
Oman. The reception was hosted by His Excellency the
Consul General of the Sultanate of Oman, Dr Hamed al
Alawi, and Mrs Rahma al Alawi. Also in attendance
were several of my parliamentary colleagues, including
yourself, President. I would like to thank the Sultanate
of Oman consulate for organising a most enjoyable
evening.

Republic of Lebanon: independence day
Mr ELASMAR — On Monday, 26 November, I
attended the 69th anniversary of the independence of
Lebanon. The event was hosted by the Consul General
of Lebanon, His Excellency Ghassan El Khatib. I wish
the Consul General all the very best in his new
appointment. I know the Victorian Australian Lebanese
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community will be well served by this accomplished
and charming diplomat.

Japan: Emperor’s birthday
Mr ELASMAR — On Wednesday, 5 December, I
attended the birthday celebrations for His Majesty the
Emperor of Japan. The event was hosted by His
Excellency Mr Hidenobu Sobashima, Consul General
of Japan, and his wife, Mrs Chikake Sobashima.
Although the reigning emperor was actually born on
23 December 1933, the reception was a highly
successful occasion and enjoyed by all the invited
guests.

Kyabram and District Health Services: award
Ms DARVENIZA (Northern Victoria) — I wish to
congratulate all involved with the Kyabram and District
Health Services community and hospital midwifery
model of care, which recently received the silver award
in the excellence in person-centred care category at the
2012 Premier’s Awards.
The community and hospital midwifery program
provided pregnancy care for 50 women in 2012. A
monthly antenatal clinic has now been introduced in
Rochester, so these numbers will increase in 2013. The
program offers a safe and quality birthing and
pregnancy care service with the benefits of continuity
of care.
It is very disappointing that the Liberal-Nationals
coalition earlier this year made it hard for mothers in
rural and regional Victoria to access support and
services by cutting an important midwifery program
that provided clinical midwifery consultants in areas in
Victoria to provide professional support and training to
rural hospital midwives.
Rural and regional mothers deserve to have access to
the very best maternity services close to home.
Midwifery consultants play an integral role in
mentoring and educating midwives across the state, and
that means better services for families. In the two years
since taking office the Liberal-Nationals government
has done nothing to improve health services for
families in regional Victoria. In fact the government
must put rural and regional mothers and the welfare of
their babies ahead of simple cost saving. It seems the
Premier and his deputy are happy to give out awards
but not happy to provide the necessary funding.
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FIRE SERVICES LEVY MONITOR
BILL 2012
Second reading
Debate resumed from 29 November; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Ms PULFORD (Western Victoria) — Things done
by this government commonly have three defining
characteristics: they are late; they need to be patched
up; and they are not quite what they were first promised
to be. The delivery of the protective services officers to
every train station, the establishment of the Independent
Broad-based Anti-corruption Commission, the full
implementation of the recommendations of the 2009
Victorian Bushfires Royal Commission — lock, stock
and barrel — and the establishment of the fire services
levy (FSL) monitor all share those characteristics of the
way this government does business.
Before the election the then Leader of the Opposition,
who is now the Premier, said that the bushfires royal
commission recommendations would be fully
implemented. So responsible is the bunch that now
occupies the government benches that they said that
before they even saw the final recommendations. Many
of the recommendations have been implemented in a
piecemeal way, and others have not been implemented
at all. The former government was rubbished by the
then opposition for its desire to understand the impact
of the bushfires royal commission’s recommendations
before signing up to implement them. That is not to
mention this government’s budget cuts of $66 million
to Victoria’s fire services, which undermines the great
work they do protecting lives and property across
Victoria.
Recommendation 64 from the bushfires royal
commission report proposed that:
The state replace the fire services levy with a property-based
levy and introduce concessions for low-income earners.

The Fire Services Levy Monitor Bill 2012 follows on
from the Fire Services Property Levy Bill 2012, which
was passed by this Parliament a couple of months ago.
The bill relates to consumer protections that will exist
during the transition from the old arrangements to the
new tax.
Back in June 2011 the government released a
discussion paper seeking input on how a new
broadbased property charge would look, who would be
eligible for concessions, how fire risk and property type
would factor in determining who would pay how much,
as well as how the new tax would be collected and by
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whom. The discussion paper said that the Fire Services
Levy Bill would be introduced to the Parliament in
early 2012 and that the transition phase would
commence on 1 July, but this government does like to
run behind schedule — a bit like the trains.
The discussion paper talked about some of the
challenges around transitional arrangements. It said:
However, there are several associated risks which must be
carefully managed. If insurers continue to collect the FSL in
full until 30 June 2013, this may create an incentive for
property owners to defer taking out or renewing insurance in
the months immediately prior to 30 June in order to avoid the
FSL. Those property owners who choose to remain insured
and pay the full FSL may consider that they have contributed
twice to the fire services in the first year of the property levy.
The insurance industry will receive significant long‐term
financial and economic benefits following the abolition of the
statutory contributions model and face some incentives to
ensure the FSL is removed from insurance policies (including
the risk of customer switching, price competition and
reputational risk). However, it is preferable that the
government actively manage the transition process to ensure
the interests of policy-holders are protected.

The government has known and understood the risks
posed to consumer protection by this change since at
least June 2011. The bill to establish a new property tax
to fund our fire services was delivered later than
promised, and this created considerable uncertainty
across the state. Many individuals in my electorate have
raised with me their concerns about timing,
implementation and transition. The government had to
rush in amendments after the opposition and the
Victorian Farmers Federation pointed out the
deficiencies in the fire services charge legislation as it
related to single farming enterprises across multiple
parcels of land.
In developing the new tax the government failed to
listen, as it often does, closing its ears to the VFF, the
Municipal Association of Victoria and the insurance
industry. I suppose that makes it all the more important
that there be proper consumer protections for Victorians
during the transition period. Here we are two months
later, indeed 18 months after the discussion paper was
issued, establishing the consumer protections. It is a
feature of this legislation that it is retrospective. The
government failed to produce the fire services levy
reforms as a complete package, and that is why we are
here two months later putting in place protections for
something the Parliament did a couple of months ago.
There have been issues with implementation, and as
with the substantive bill on the new charge, there has
been a house amendment to this legislation as well. The
government has consistently failed to guarantee that
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no-one will be worse off under the new charge. It has
consistently failed to guarantee that health-care card
holders will receive the concession, falling short of the
recommendation by the bushfires royal commission.
Again it is not all it is cracked up to be, like so many
other things this government says and does.
I would like to share with members an article that
appeared in the Hamilton Spectator headed ‘Insurers
attack role of monitoring authority during fire levy
change’. It says:
Hamilton’s insurance agents have criticised a move by the
state government to establish an industry monitoring
authority.
…
Insurance agents have described the monitoring body as
unnecessary and a distraction from other issues.

Insurance agents are quoted as having said it was
unnecessary and that they saw it ‘as an expensive
solution for a non-existent problem’. Interestingly, the
article quotes the member for Lowan in the Assembly,
the Minister for Sport and Recreation, Hugh Delahunty,
as saying he did not believe ‘there was an immediate
need for the monitoring authority, but it was important
to protect consumers’. He is reported to have said that
he has heard some concerns expressed about
double-dipping. I think the article poses some
interesting questions about the community’s
expectations and understanding of how this is supposed
to work and what function it is supposed to serve.
My colleague in the other place the member for Mill
Park, Ms D’Ambrosio, outlined the purposes and
effects of this bill in some detail, so I will canvass that
only briefly. Labor will not be opposing this bill.
Reform of the fire services levy was a recommendation
of the bushfires royal commission that both Labor and
the coalition committed to prior to the 2010 election.
The bill will, in brief, create a monitor with
retrospective effect, enable prohibition of price
exploitation and establish appropriate penalties. It will
enable a code of practice to be established and disputes
to be dealt with. It will enable reporting by the monitor
to the minister. However, I note, as Ms D’Ambrosio did
in the other place, that the bill does not require that
report to then be provided to Parliament. Given that this
has been an issue of great interest to many people for
such a long time and the transition period will mean
that this issue catches people’s attention for at least
another year or so, I think it would be valuable that if
the monitor is reporting to the minister on substantive
problems, then the minister in turn ought report them to
Parliament.
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This bill sunsets at the end of 2014, so it will operate
for just two years, after which time its functions will
fall to the director of consumer affairs. As I said earlier,
this bill seeks to provide an oversight and monitor for
the transition period only. It is interesting to note that
the government amendment rushed into the lower
house in the last parliamentary sitting week provides
protection for anyone peddling misinformation about
the effect of the fire services levy reform other than in
‘trade or commerce’.
This seems a curious thing for the government to do,
almost as curious as government MPs informing their
constituents of the likely savings, as Mrs Kronberg has
been able to do for people in the Banyule and
Nillumbik municipalities. Mrs Kronberg has provided
information to her constituents indicating likely savings
in Nillumbik of $160 and in Banyule of $45. It is lovely
for those people to be provided with that information by
their local member, but the rest of Victoria has to wait
because the government has not yet provided the
detailed calculations on which these claims are based.
As in Frankston and in Caulfield, it appears that there is
one rule for government MPs and another for the rest of
society.
The government says $100 million will be saved, which
is a significant amount of money. This is an important
reform that has been debated vigorously for many
years, particularly in regional Victoria. It is part of the
work that the state must do to fully implement the
recommendations of the bushfires royal commission. It
is great that some upper house members — government
members only — are in on the detail. I sincerely hope
that they make themselves as well informed on the
impact of the $66 million of cuts to Victorian fire
services made by the government in the budget as they
are on the impact of this change, which is designed to
provide a sustainable funding footing for fire services in
Victoria.
Mr BARBER (Northern Metropolitan) — The
Greens will support the bill, but there are some details
about the mechanics of the bill that we would like to
pursue during the committee stage.
Mr ELSBURY (Western Metropolitan) — It is
interesting to hear what the opposition has to say about
the way the government is getting on with the job of
providing the people of Victoria with a broadbased fire
services levy rather than just keeping on slugging the
people who pay for insurance. Last time I checked, fire
does not discriminate between those who are insured
and those who are not. In fact, one of the big problems
with the 2009 bushfires was that many people were left
seriously out of pocket because they either had
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underinsured their properties or had not insured them at
all. To say the cost of maintaining the Metropolitan Fire
Brigade and the Country Fire Authority should be
borne only by those who decide to take out insurance
on their properties seems disingenuous.
This is from a party that has the stellar track record of
the issues with myki and the desalination plant, not to
mention a regional rail project that was demonstrably
over budget, and who could forget the previous
government’s inability to sell the gaming licences that
belonged to the people of Victoria to gaming operators
for the price at which they were valued?
In any case, the Fire Services Levy Monitor Bill 2012 is
in response to the Fire Services Property Levy Act
2012, which moved the cost of the fire services levy
from insured properties to all rated properties. This
moved the onus or burden for the collection of levy
funds off the conscientious homeowners or landowners
who hold insurance policies and onto landowners in
general. The move from an insurance-based levy to a
property-based levy was a coalition commitment as a
result of the 2009 Victorian Bushfires Royal
Commission report. As I stated before, the time of those
bushfires was a horrible one for the people of Victoria. I
had family in Kinglake, and I also assisted in the
bushfire clean-ups in Flowerdale. The devastation that
that incident inflicted on this state will forever scar our
collective memory. I know that many people out there
are still dealing with that day over and over again in
their minds even as we speak.
The old levy model saw the levy being collected from
insurance companies to fund the fire services of the
Metropolitan Fire Brigade and the Country Fire
Authority. Those funds were then recouped by insurers
by way of added costs to insurance policies. A
component of the insurance policy made up the fire
services levy, on top of what was already being paid to
insure properties and personal items against damage,
theft, fire and other incidents.
From 1 July 2013 the old system will be replaced. To
ensure that the insurance industry is aware of all its
obligations and that customers are given the protection
they deserve in the transitional period, the Office of the
Fire Services Levy Monitor will be established. This
office will be headed by the fire services levy monitor
and a deputy. The monitor will oversee the ways in
which insurance premiums are collected to ensure that
levy moneys are not collected by the insurance
companies after 1 July 2013. Right now annual
insurance policies are being renewed, and new policies
are being purchased. ‘Annual’ means 12 months, so
those policies go well and truly beyond 1 July 2013.
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This means that part of the policy, almost half, will be
under the new levy regulation. Advice will be available
to consumers and insurance companies through the
Office of the Fire Services Levy Monitor. The monitor
will actively work with the industry to prevent disputes;
however, should a dispute arise, a complaint will be
referred to the director of Consumer Affairs Victoria so
that mediation and conciliation can be accommodated.
Using the mechanisms that are already in place, the
monitor will assist in directing people towards
mediation.
If the bill has been contravened, the monitor will
investigate the incident. The bill introduces two new
prohibitions. The first is a prohibition on insurance
companies engaging in price exploitation. Price
exploitation will have occurred if the full cost reduction
that results from the refocusing of the levy is not passed
on. Price exploitation may also have occurred where an
insurance company attempts to obtain funds in excess
of the amount it is required to pass on to the
government. The monitoring of policy prices will
expose any attempts to exploit the changed price
structures, with the assistance of the Essential Services
Commission. There will be a strong bond between the
two offices working in that role.
The second prohibition is on any person engaging in
misleading and deceptive conduct or making false
representations in trade or commerce about the effects
or likely effects of the fire services reforms. A breach of
this prohibition by a company will attract a fine of
$10 million. A natural person found in breach of this
prohibition will face a fine of $500 000. The monitor
may initiate representative action and seek
compensation orders for those who suffer loss or
damage as a result of either prohibition being
contravened. The monitor will also receive and respond
to all complaints.
Other remedies and legal proceedings the monitor can
initiate include corrective advertising — which is going
back out into the media and saying, ‘We got it wrong,
this is how we got it wrong, this is how we are going to
fix it and this is how it actually stands’ — injunctions,
substantiation notices, enforceable undertakings, which
basically say, ‘We will pay back this amount’ or ‘We
will take this action to ensure that this does not happen
again’, and if necessary, prosecution.
The monitor will provide the minister with a quarterly
report on how things are going with regard to the
monitoring of the fire services levy. This bill will sunset
on 31 December 2014, being 18 months after the
introduction of the new levy, so new complaints will
not be able to be dealt with after that date.
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What we have here is putting the mechanisms in place
well in advance of the date of the introduction of the
new levy but giving people the ability to raise concerns
about how the levy is being collected under the old
system with the new system about to come over the
horizon. The government certainly seeks to provide the
people of Victoria with all the protections they need,
whether that protection be from poor business practice
or from fire, so I commend the bill to the house.
Mr ELASMAR (Northern Metropolitan) — I rise to
speak on the Fire Services Levy Monitor Bill 2012. I
wish to restate at the outset that we are not opposing the
bill. The Fire Services Levy Monitor Bill is a necessary
second instalment of the government’s fire services
property levy that replaces the fire services insurance
levy from 1 July 2013. I say ‘necessary’ because, while
the property-based levy was a recommendation of the
2009 Victorian Bushfires Royal Commission, which
was rightly agreed to by the government, this bill seeks
to protect Victorian homeowners against exploitation
and false and misleading conduct by traders.
The government has told the people of Victoria that this
property levy will save households and businesses more
than $1 million every year by lowering the cost of
normal insurance premiums. This is due to the former
fire services levy, which was previously incorporated
into premiums for household and property insurance,
being abolished. The collection of the property levy has
been placed within the province of local government, so
councils will collect moneys via rate notices and then
redistribute the funds to our fire services department.
I have spoken previously in this house about how
thrilled and delighted local government officials are
with the prospect of becoming official tax collectors for
the state government, notwithstanding the fact that this
is a logical approach to ensuring that all property
owners and homeowners are insured whether they like
it or not and that our fire services have sufficient
finances to be able to protect Victorian properties in the
event of fire.
Importantly, clause 31 of the bill prohibits particular
conduct falsely representing or misleading or deceiving.
I could go on and on, but my colleague has already
covered the issues. In essence the bill seeks to protect
Victorian consumers from exploitation by prohibiting
insurance companies from false, misleading and
deceptive conduct. The monitor is empowered to issue
notices to an insurance company specifying the
maximum price that can be charged for an insurance
contract, and that will be reflected in the insurance bill.
Punitive arrangements set out in the bill will provide
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protection for all Victorian home insurance
policy-holders.
Ms DARVENIZA (Northern Victoria) — I rise to
make some brief comments on the Fire Services Levy
Monitor Bill 2012. The bill has been very much
cobbled together at the last minute and rushed in
without proper consultation with the insurance industry.
Setting up the monitor now is too late to stop price
rises. By its very nature the bill involves some
retrospectivity, but the boundaries for retrospectivity
are not made clear in the bill. While the bill will be
passed well before the Office of the Fire Services Levy
Monitor is established, the possibility already exists for
consumers to be ripped off, as they have been.
Many of my local residents and constituents have
contacted me to voice their concerns about a dramatic
rise in the fire services payments on their most recent
insurance bill. This is a matter that I have raised
previously in the Parliament and with the minister
because of the concerns that constituents have brought
to me and to my office. As I said, there are those who
are concerned about the dramatic rise in the fire
services levy. Others are concerned that they may be
charged twice in the same financial year, once on their
insurance premium and then again through their local
government rates.
The government has failed to deliver on its
commitment to introduce a new property-based levy to
replace the fire services levy by failing to meet its own
deadlines to start the transition to the new arrangement.
The government has also refused to guarantee that no
insured Victorian property owner will be worse off as a
consequence of the new property-based fire services
levy. This also is causing a great deal of concern
amongst my constituents who are property owners.
The announcement by the government of its new model
to fund fire services has left many questions out there
unanswered. If there had been more consultation and
more information people would not be as anxious and
concerned as they are. The government has failed to
confirm that health-care card holders will be entitled to
a concession, as was recommended by the 2009
Victorian Bushfires Royal Commission. The Municipal
Association of Victoria has said that it was not
consulted on the government’s decision to charge
property owners through their local council rates and
that it has concerns about that. Local families in my
electorate are already struggling with cost of living
pressures and they deserve to know what the levy will
cost them. Land-holders also are confused about how
the fire services levy will be charged, as some
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premiums will increase ahead of the change to who will
collect the levy.
Rob Spence, the chief executive officer of the
Municipal Association of Victoria, has said that
councils will not make concessions as they still have to
pay for the fire services levy starting from July 2013.
He has explained that until the next financial year the
levy will be charged annually to the insurance industry
to cover fire services and that insurance companies will
still pass on the cost to insurance holders through their
policies. It will be up to individual companies to decide
whether to charge their customers. when they take out
their policies before the change, pro rata or for the full
financial year.
In conclusion, the bill implements recommendations of
the bushfires royal commission. A commitment was
given by both the coalition and the Labor Party to put in
place a fire services levy and the bill sets up the
monitoring of that levy. The opposition will not oppose
the bill.
Motion agreed to.
Read second time.
Committed.
Committee
Clause 1
Mr BARBER (Northern Metropolitan) — I would
like to ask the minister why the government is not using
existing provisions related to the Essential Services
Commission (ESC) and the director of Consumer
Affairs Victoria to perform this function.
Hon. P. R. HALL (Minister for Higher Education
and Skills) — This is a significant reform; the new way
in which a fire services levy is to be applied is a
significant reform. It is of such significance and
importance that the government decided it needed an
appropriate and dedicated process to monitor the
transitional implementation of the new scheme, and
consequently legislation to establish the fire services
levy monitor and deputy monitor was deemed to be
essential in its own right.
Mr BARBER (Northern Metropolitan) — I ask the
minister what there is in this bill that does not simply
replicate powers and provisions that already exist in
relation to the ESC and Consumer Affairs Victoria? Is
there any power or function here that is not simply a
replication of the ordinary duties of those two bodies?
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Hon. P. R. HALL (Minister for Higher Education
and Skills) — The provisions around price exploitation
in this legislation are much stronger than those in other
acts, and consequently, because of the significance of
this, it was deemed appropriate to have a separate
monitoring function undertaken by a nominated person
that includes those stronger measures around price
exploitation.
Mr BARBER (Northern Metropolitan) — I
understand some new offences have been created, and
we will get to those in due course, but I have not seen
anything here that could not be performed by the ESC
or Consumer Affairs Victoria. Can the minister tell me
the budget that has been allocated for this new monitor?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I am advised that the appropriation for
the functions of this particular office is of the order of
$10 million for the period until 2014, when this
legislation sunsets.
Mr BARBER (Northern Metropolitan) — I thank
the minister for that information. Ten million dollars is
quite a bit of money. You can do a fair bit with
$10 million. I note, however, that at clause 13 and in
other clauses there is provision for the monitor to
delegate any of their powers to the director of
Consumer Affairs Victoria and so on, so it is still not
completely clear as to the amount of resources that will
be available. It could be even more than $10 million
would imply. I notice that the provision of information,
advice and guidance is also a function of the monitor. I
am hoping not too much of that $10 million will be
spent on an advertising campaign to tell everybody how
great the government’s new reform is.
I have got some further questions around clause 31 of
the bill.
Clause agreed to; clauses 2 to 30 agreed to.
Clause 31
Mr BARBER (Northern Metropolitan) — This is
where it gets interesting. There is a provision being
inserted here that creates a prohibition. It is as follows:
31

Prohibition on conduct falsely representing or
misleading or deceiving
A person must not engage in any conduct in trade or
commerce which —
(a) falsely represents (whether expressly or impliedly)
the effect, or likely effect, of the fire services levy
reform; or
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(b) misleads or deceives, or is likely to mislead or
deceive, any person about the effect or likely effect,
of the fire services levy reform.

The history of this is that the words ‘in trade or
commerce’ were inserted by a house amendment in the
other place, and the bill has come to this chamber with
those words added.
For background, obviously the bill goes on from
clause 31 to talk about this offence. Clause 32 provides
for a $10 million fine. There is a set of sentencing
guidelines for the court to consider in determining the
amount of a fine it issues. Clause 33 has some defences.
There are various mechanisms and remedies built
around that that will have aggrieved citizens appealing
to either the director of Consumer Affairs Victoria or
the monitor or possibly even launching their own
injunctions. That sounds pretty good.
I wish we had the benefit of the forthcoming report on
the Building Practitioners Board in front of us in
debating this, because it is clear to me that in the past
when ordinary citizens have tried to use provisions like
these they have not always been incredibly successful.
People will often be in a position where they will be
relying on the monitor or the director of consumer
affairs to take the action on their behalf. That leaves the
citizen complainant in a situation where if the director
drops the action, it is dropped on their behalf as well.
But in terms of the core offence that is being created
here, that appears to have been a cut-and-paste job from
federal trade practices law. That in itself raises a whole
set of questions. With regard to clause 31, under federal
trade practices law you are not allowed to engage in
misleading conduct in trade or commerce in relation to
your own product. However, what you are not allowed
to be misleading about here is the fire services levy
reform. Fire services levy reform and the claims the
government has made about it are matters for the
government. Initially this provision would have brought
in almost anyone who had anything to say about the
effect or likely effect of the reform. It is only belatedly,
seemingly after the bill was presented, that the
government worked out what it meant, and that was
‘someone engaged in trade or commerce’.
The problem with simply grabbing this idea from the
federal trade practices law is that it has been interpreted
by the courts in that jurisdiction but in relation to
different types of activities. Here it is about what
someone in trade or commerce says about the effect or
likely effect of the fire services levy reform; it is not
simply about the insurance product that they themselves
might be providing. My question to the minister is:
what specific types of conduct does the government
believe could attract the attention of this offence?
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Hon. P. R. HALL (Minister for Higher Education
and Skills) — I thank Mr Barber for his questions and
his good explanation of this clause. Obviously the
penalties that are outlined in clause 32 demonstrate the
sincerity of the government in acting upon this
particular matter. The maximum level of penalty
available for the courts to apply is certainly very hefty,
and that demonstrates the seriousness of the
government in dealing with those who seek to flout the
law and make a profit from these particular provisions.
The government decided to clarify the intent of
clause 31 and make sure that no doubt existed as to its
intent. As Mr Barber rightly argued, there is no intent to
in any way at all discourage, from a media or political
point of view, discussion about the fire services levy
per se. Rather, the government is putting in place this
legislation to ensure that those who seek to gain a
financial advantage out of it are appropriately dealt
with.
I am advised that the sorts of situations this provision
might apply to might be, for example, a landlord who
seeks to argue that a fire services levy premium is the
causal reason for increased rental costs. That might be
an example of a situation where pecuniary advantage is
sought under the guise of a fire services levy, and that
may prove to be considered misleading information. A
court would decide that, and of course the monitor
would therefore investigate that and decide whether
there was a case, whether a particular provision had
been breached or not and whether the case should be
referred further on. As I said, an example where
somebody seeks to make a financial profit from this
might be the case of a landlord seeking to increase
rental costs.
Ms PULFORD (Western Victoria) — Just to clarify
the matter, is the effect of the house amendment to this
clause that it will provide protection to members of
Parliament who perhaps hazard an educated guess
about the savings to households because of the
limitation it places on trade and commerce?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — As I said, this provision does not prohibit
members of Parliament, nor the media or the public,
from making comment about the fire services levy per
se. If a member chooses to use, for example, some of
the economic and financial modelling which is on the
Department of Treasury and Finance website for that
purpose, then that is entirely appropriate — using a
resource that is publicly available to substantiate an
argument any person might wish to advance publicly
about this issue.
There is no intent to deter members of Parliament, nor
anybody else, from making comments about the fire
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services levy in a general sense, nor from using
information that is publicly available for the purposes
of their argument. This provision is specifically
designed to deter people from seeking to gain a
financial advantage through making misleading claims
with respect to the fire services levy.
Mr BARBER (Northern Metropolitan) — That is
an interesting example of conduct — a landlord trying
to pass on the impact of this. Are there other examples?
I mean, we have set up this entire thing, so clearly the
government is worried about something. Are there
other examples of conduct the government believes this
clause is intended to discourage or prosecute?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Another example is probably insurance
companies seeking to increase premiums on the basis of
an increased fire services levy requirement they have to
meet. I offer those two examples, but particularly
commercial rental properties, which have very
significant rents, would constitute a good application —
where somebody might have falsely or misleadingly
made a claim about the cost of this and used that as a
vehicle for unfairly increasing rent.
Mr BARBER (Northern Metropolitan) — As I have
said, Deputy President, we are supporting the bill. I
have not had any particular representations from
insurance companies or anybody worried about the
provisions of this bill being too strong. However, it is
one thing to duplicate the powers of the consumer
affairs department and the ESC to create your own
monitor so that you can say, ‘We’ve got a monitor’, but
it is another thing to duplicate what some might think is
the pointy bit of the Australian Trade Practices Act
1974 and to throw it in here and hope that it operates in
the same way.
There has been some pretty considerable legal
movement over the years about the meaning of ‘trade
or commerce’ in the federal law. At first people thought
it was simply a consumer law. An employee who fell
down a hole on a construction site tried to launch a
similar claim against his boss because the foreman on
the site told him it was safe to work in that area. I think
companies have tried to use the law against
environmentalists, and I think environmentalists have
tried to use it against companies which made
environmental claims generally. The scope of what
‘trade or commerce’ actually covers, however, is wider
than simple consumer protection but not as wide as
some have thought it to be over the years.
I think there is a difficulty here in relying on something
that looks like the federal Trade Practices Act rather
than simply relying on the federal Trade Practices Act,
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which would be another option for anybody who
thought they had been ripped off as a result of, let us
say, changes to prices as a result of this reform. As I
said, however, the Greens will support the bill, and we
will watch with interest.
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I thank Mr Barber for those comments. I
just want to say in closing that I appreciate the point he
makes. The government was trying to better define
exactly the intent of the clause. Mr Barber has
advanced an argument about being more specific in
relation to the application of the clause and said we may
have created some wider issues with regard to the
interpretation of trade and commerce. Just as Mr Barber
has expressed an interest in closely watching the
outcome and the application of this clause, the
government will also be watching. We are as keen as he
is to make sure that the fire services levy, in the way it
has now been structured and will be monitored through
the provisions of this legislation, actually works for the
benefit of all. We will watch as closely as he does to
ensure the success of the legislation.
Mr BARBER (Northern Metropolitan) — I have
nothing further, really, on the bill. There are other
clauses that relate to matters such as the ability of the
monitor to take documents and ask questions. Then
there is the issue of self-incrimination. Given that those
powers exist in other areas, such as in the Department
of Primary Industries and so forth, while the issue raises
some concern for us, we do not intend to interrogate
this in great detail. I have no further questions on the
clauses.
Clause agreed to; clauses 32 to 117 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I move:
That the bill be now read a third time.

In so doing I want to thank members of both the
opposition and the Greens for their contributions to the
debate and for the responsible way in which they
participated in the committee stage.
Motion agreed to.
Read third time.
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JUSTICE LEGISLATION AMENDMENT
(FAMILY VIOLENCE AND OTHER
MATTERS) BILL 2012
Second reading
Debate resumed from 29 November; motion of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Mr EIDEH (Western Metropolitan) — I rise to
make a contribution on the Justice Legislation
Amendment (Family Violence and Other Matters) Bill
2012. ‘I swear never to commit, excuse or remain silent
about violence against women’. This is an oath that
many of us have taken, and with great and sincere
respect if any member is yet to take the oath I would
support their doing so as a part of this debate. While the
White Ribbon campaign is technically a campaign
against violence towards women, we have hijacked it to
be more against any form of violence — physical or
even verbal abuse — directed at families. That is why I
commend this bill and congratulate all those who were
involved in drafting it, without any political bias
whatsoever.
This bill is leadership, and we are all a part of it. There
is no excuse for violence, whether it be physical abuse
or verbal terror — which some will throw at others with
a force equal to a tsunami. This legislation makes it
absolutely clear that such behaviour is not acceptable in
our state, regardless of any excuse — any faith, any
culture or any religion, any football madness or
drunkenness or any other excuse. There is no excuse.
Indeed, I believe we should contact the federal Minister
for Immigration and Citizenship outlining laws such as
this, which I believe will most definitely pass the house,
and ask if White Ribbon campaign information can be
included in all packs that are given to new citizens at
their special ceremonies. Whether they be men or
women, all new members of our broader Australian
family should be aware of our zero tolerance to family
violence. It is simply un-Australian. It is simply not on.
I would also respectfully suggest to the government that
it should discuss this bill with the federal government
with a view to enacting like legislation at the federal
level. That would ensure that the message that such
violence is unacceptable is sent to every corner of our
nation and to every community. But as we legislate in
this way, we must also consider the need to follow up
by providing more money for Victoria Police, for
community services, for health, for education and for
many other portfolios that have to deal with the
aftermath of such violence. We also have to make
provision for the healing and support services that
victims need — mechanisms as crucial as the bill itself.
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I will wait to hear from the government that it will
make such a commitment in next year’s budget, as until
now it has done the exact opposite. That provision
should include a re-examination of whether our current
mandatory reporting laws are adequate or whether they
need strengthening in any way. I would respectfully
argue that this should become a priority in the new
year. Putting that to one side, this bill is impressive, as
it changes the existing laws to better protect victims in
so many ways.
For example, the bill creates a new indictable offence
for breaches of family violence safety notices or family
violence intervention orders. It will make it an offence
to breach one of these orders where the offender knows
that their conduct will likely cause physical or mental
harm to the protected person. Further, the bill makes it
an offence to persistently breach a family violence
safety notice or family violence intervention order.
There will be no opportunity to ever claim ignorance of
the law, especially by repeat offenders who will be left
with no doubt that this Parliament stands 100 per cent
against any such violence.
That is why I support the changes to the Bail Act 1977
regarding reverse onus. An accused person will be
required to show cause as to why they should be
granted bail when they have allegedly used or
threatened violence. Violent people who threaten their
families will not be automatically let back on the streets
to further endanger those families unless they can prove
that there is no threat.
I could talk about the reforms initiated by Labor in
2005 and in 2008, for example, but I am not interested
in scoring brownie points. What I do care about is that
we are all on the same page, acting to reduce, as far as
humanly possible, violence against families, women
and children. To be fair there are also rare but still
recorded cases of violence against men. I believe that
the scope of this bill will cover all violence regardless
of gender, even though women are usually the main
victims.
While our society today has changed from the society,
of say, a generation ago it is still not enough. We need
to continue to work with communities to further spread
the message against violence. We need to target those
who drink excessive amounts of alcohol to ensure that
such behaviour will never be a lawful or moral excuse
for violence.
Before I close I wish to record the fact that all too often
as well as families being in danger from the violence
that we are outlawing, members of Victoria Police are
also often thrust into danger when attending situations
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at homes where they never know what is around the
corner. There are, very sadly, cases in many states
where police have responded to calls involving family
violence only to be killed by the perpetrator. There are
also nurses, who are doing their very best to look after
victims, having to deal with the accused in the same
hospital continuing on with their violent behaviour.
We need to better protect our community heroes; that
must also be a priority for next year. I commend the bill
to the house, and I am certain that every member will
support its passing.
Mr O’DONOHUE (Eastern Victoria) — I am
pleased to speak on the Justice Legislation Amendment
(Family Violence and Other Matters) Bill 2012. Let me
say at the outset that the government welcomes the
support of the opposition, and I thank Mr Eideh for his
contribution to this debate. Family violence is a very
important matter, and this very important piece of
legislation helps to prosecute the government’s agenda
in relation to reducing family violence and reducing
violence against women and children in particular.
The Justice Legislation Amendment (Family Violence
and Other Matters) Bill 2012 makes a range of
amendments to the Family Violence Protection Act
2008 that aim to reduce family violence and provide
better protection for women and children. The
amendments will create new indictable offences for
serious and persistent breaches of family violence
intervention orders. The amendments will extend the
operation of family violence safety notices (FVSNs)
from three days to five days, which is a matter of
particular importance to country courts, country
communities and areas where courts do not sit every
day.
The amendments will enable a greater number of
Magistrates Court venues to require respondents to
undertake men’s behaviour change programs. I note
that the government has provided significant resources,
a sum of $2 million over four years, to expand the
number of places available in the court-directed men’s
behaviour program. This will nearly double the number
of available places.
As I said in my introduction this bill is part of the
government’s broader program to reduce violence
against women and children in particular. The
government recently released Victoria’s Action Plan to
Address Violence Against Women and Children to
improve court and intervention order processes, hold
perpetrators to account and improve safety for women.
The bill amends the Family Violence Protection Act
2008 to create new indictable offences for the
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contravention of a family violence intervention order or
a family violence safety notice, and introduces
maximum penalties of five years imprisonment.
I would like to respond to some issues. Ms Pennicuik
kindly provided some questions to the government for
which she seeks an explanation, and I thank her for
providing that advice in advance. Ms Pennicuik has
asked: what evidence has the government relied upon
for the increase in penalties for breaches of family
violence safety notices and family violence intervention
orders? As I said earlier the government has released a
significant policy statement in this area which goes to
the question of evidence and the government’s plan for
the future. The government has been very pleased to
receive positive feedback and support from
non-government organisations and others that work in
the family violence sector. The government has also
received advice and support from Victoria Police about
the introduction of these changes.
Ms Pennicuik also asked whether the government is
allocating more resources to deal with family violence
matters. I am pleased to advise Ms Pennicuik that the
government has provided increased levels of funding to
Victoria Legal Aid. I know there has been a debate in
the public arena about the funding levels of Victoria
Legal Aid. The Victorian government has increased
funding to Victoria Legal Aid in a very clear manner,
including the outlining of state government funding
over the next four years for legal assistance.
The most recent Victorian budget has details about the
provision of more than $26 million a year in additional
ongoing funding to help Victorians obtain legal advice
and assistance. Over the next four years the government
will provide over $400 million of state funding for legal
assistance, which compares to just $236 million being
provided by the commonwealth government. There has
been a public debate about this matter. The government
understands there is pressure and there are challenges,
but it has provided additional resources to Victoria
Legal Aid.
The government has also committed $3 million for
other programs, including $2 million over four years to
expand the number of places available in court-directed
men’s behaviour programs. We have also provided a
pool of an additional $1 million for various other
programs, such as those that enable teenagers to deal
with sentencing and other matters.
I also note the changes the government is making by
the time extension of FVSNs from 72 to 120 hours, and
this will address in part some of those court challenges.
Up until now court lists have been filled on Mondays
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and Tuesdays. That can create challenges for courts in
country locations where they may not sit on Mondays.
The additional time means that court lists can be filled
throughout a week. That should help to address some of
those issues.
Ms Pennicuik has asked what evidence the government
has relied upon when deciding to increase penalties
under the Crimes Act 1958 for failing to stop at the
direction of police and for driving negligently. The
second-reading speech in part deals with this. I also
have some information that I will refer Ms Pennicuik
to. The second-reading speech says on page 4:
… some drivers continue to seek to flee from police. A
Victoria Police internal evaluation of pursuit data from 2002
to 2011 found that there were 721 pursuits in 2011, giving
rise to 102 collisions and 3 fatalities.
This is 62 more pursuits than in 2010, 91 more than 2009 and
176 more than in 2002.
Victoria Police do not instigate pursuits — it is individual
drivers who decide to disregard clear and lawful directions
from police members to pull over and who then flee at speed,
driving dangerously or highly negligently, and thereby create
danger to other road users, police members and themselves.
It is clear that more needs to be done to get through to drivers
the clear message that if they seek to flee from a lawful police
direction to stop, they will face very serious consequences.
The bill therefore introduces a new indictable offence under
the Crimes Act 1958, carrying a penalty of three years
imprisonment. It will apply where a person drives
dangerously or negligently where the person knows, or ought
reasonably to know, that he or she has been given a direction
to stop the vehicle and the vehicle is being pursued by a
member of the police force.

I am advised that the number of pursuits has not
reduced, notwithstanding legislative changes made by
the former government in 2007 when a new provision
to deal with police pursuits was introduced. The penalty
for breaking the law contained in section 64A of the
Road Safety Act 1986 is 60 penalty units or 6 months
in prison for a first offence and 120 penalty units or
12 months in prison for a second offence. The
government believes there is clear evidence of the need
for a stronger deterrent. This bill delivers that; the
government is responding by delivering that.
The government considers this bill to be important
because family violence is unacceptable. We have had
some recent tragic examples of family violence in the
Victorian community that have led to deaths and very
traumatic outcomes and situations. Perpetrators need to
understand that the community sees that sort of
behaviour as unacceptable and that the community will
not stand for it. There need to be appropriate sanctions,
penalties and deterrents to tackle these issues. As I said,
this issue is not purely a matter of enforcement; it is
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about community education. It is about tackling the root
causes that lead to these issues. I am pleased the
government is responding to those challenges. It has
articulated its policy position to the community. The
policy position is matched with increased investment.
The government is doing its best to tackle these very
challenging, worrying and often disturbing situations
that arise in our community.
The government welcomes the opposition’s support. I
thank Mr Eideh for his contribution to this debate. The
government wishes the bill a speedy passage.
Ms BROAD (Northern Victoria) — I join this
debate on the Justice Legislation Amendment (Family
Violence and Other Matters) Bill 2012. As my
colleague Mr Eideh has outlined the features of the bill,
I will not go over them again. Mr Eideh has also
advised the Council that Labor is supporting this bill. I
particularly acknowledge Mr Eideh’s call to all
communities across Victoria to support the actions
detailed in this bill to prevent family violence and
protect families from family violence. That is an
important message. I commend him on that call to
action to communities everywhere.
In my remarks I wish to concentrate on the actions
contained in the bill to prevent family violence and
protect families from family violence, which is of
course the leading crime facing Victorian families
today. Labor welcomes the government’s actions
contained in this bill because they continue the process
of reforms required to prevent family violence and
protect families from family violence.
Under the former government I was very pleased to
lead a committee made up of ministers and the then
Chief Commissioner of Police. We recognised that
coordinated actions are required on a
whole-of-government basis to prevent family violence
and protect families from family violence. The Labor
government resolved to make a major investment of
over $35 million to provide an integrated service
delivery system to support families affected by family
violence. I would like to acknowledge the work done at
that time by the Department of Human Services, as it
was then, led by the then secretary, Patricia Faulkner, in
delivering that integrated service delivery system across
a whole range of government and non-government
agencies.
At that time Victoria Police, under the leadership of
then Chief Commissioner of Police, Christine Nixon,
took a whole series of very important actions, including
introducing a code of practice for Victoria Police and
ensuring that all police responsible for implementing
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that code of practice were trained in its implementation,
which arguably for the first time meant that everyone
was very clear that family violence is a crime. It is a
crime under the Crimes Act 1958 and enforcement
action will be taken in addition to the support for
families that will be delivered through the integrated
service delivery system, which I have previously
referred to.
At that time another major agency, Women’s Health
Victoria, was also involved in delivering services to
support families, recognising that violence against
families is a leading cause of ill health. It was an
important agency in designing and delivering the
integrated service delivery system. I note that budget
cuts brought down by the Baillieu-Ryan government
have affected Women’s Health Victoria in this area of
family violence prevention. The cuts work directly
against the legal reforms contained in the bill before the
Council today. The government should revisit those
budget cuts because unless coordinated action is taken
on all fronts we cannot expect to see the effect of a
reduction in family violence, the prevention of family
violence or the protection of families who are affected
by perpetrators of family violence. For those reasons
the government should reverse those budget cuts so that
Women’s Health Victoria can continue with the very
important work it does to support legal reforms.
The work that I have referred to by the Labor
government did not stop at those matters. It also
involved very important legal reforms, including the
introduction of the Family Violence Protection Act
2008 and subsequent changes to legislation. The bill
before the house continues these reforms in important
ways. I would like to particularly refer to some of the
detail in it — that is, the provisions for the
extraterritorial operation of family violence notices and
family violence intervention orders. As a member who
represents communities along a number of borders in
northern Victoria, I can say that these changes are very
important for the purposes of enforcement. They are
very important for the police, and they will certainly
assist in ensuring that where families are affected by
perpetrators of family violence, those perpetrators can
be pursued by law enforcement agencies across state
borders. That is a very important reform contained in
this bill, which continues earlier reforms going back to
the Family Violence Protection Act in 2008.
I would like to refer to some recent changes that have
been made north of the border in New South Wales.
Pru Goward, the New South Wales Minister for
Women, recently announced that the New South Wales
government will provide a personal alarm system for
women who are in danger of becoming victims of
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domestic violence. It is providing 50 women who are at
high risk of domestic violence with personal alarms
which can be activated and signalled directly to police,
who then use GPS technology to locate and protect
those women.
For members of the Council who have followed this
issue of personal alarm systems for women and
children at high risk of family violence, that description
will sound familiar because it is very closely modelled
on the Bsafe program that is being trialled in Victoria. It
is a system which is very close to my heart because it is
being trialled in north-east Victoria. It has been
supported, I believe, by members on both sides of the
house, who believe this is a very effective system. It has
also been strongly supported by local police, who also
believe it is an effective system.
Regrettably, though, the Baillieu-Ryan government has
not found the funds to support the continuation of the
Bsafe program in north-eastern Victoria, a program that
many people, including me, believe should be extended
across rural and regional Victoria; it should be extended
to areas outside northern Victoria, to the western and
eastern areas of regional and rural Victoria.
It was of course an award-winning system, and that was
recognised by both the current Victorian government
and the current federal government. It is continuing as a
result of donations, and that is an entirely inadequate
situation. Very recently, earlier this month, there was an
attempt by ABC Goulburn Murray, through the
program hosted by Joseph Thomsen, to raise this matter
again. I want to acknowledge ABC Goulburn Murray
and its persistent efforts to pursue this issue with a
range of ministers in the Baillieu-Ryan government.
Mr Thomsen has pursued this matter with the Minister
for Women’s Affairs, Ms Wooldridge, who is
continuing to say the Baillieu-Ryan government is not
able to fund this program in Victoria.
In speaking on this bill today I take the opportunity to
urge the government to reconsider its position. This is
clearly not a case of the government not being able to
find these funds. This is a case of the government
making a choice that this program is not of a
sufficiently high priority to fund. It is not a large
amount of money. We see the New South Wales
government, under the leadership of Pru Goward, the
Minister for Women, finding the resources to fund this
program.
Hon. W. A. Lovell — And who stopped funding it?
It was the federal Labor government.
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Ms BROAD — Ms Lovell, I point out that ministers
in the New South Wales Liberal government are
funding this program, and so should you. This is a
program within your electorate and my electorate, and
you should be funding it.
The ACTING PRESIDENT (Mr Finn) — Order!
Ms Broad would help the Chair enormously if she
would direct her comments through the Chair.
Ms BROAD — Through you, Acting President, it is
a disgrace that a member for Northern Victoria Region
is not supporting the funding of this program in
north-eastern Victoria.
Honourable members interjecting.
Ms BROAD — Yes, Liberal first, Victorian second.
I point out that members on the minister’s side of the
house have spoken out publicly in support of this
program.
Hon. W. A. Lovell interjected.
The ACTING PRESIDENT (Mr Finn) — Order!
Ms Lovell!
Ms BROAD — Liberal Party and Nationals
members have spoken, as I am doing, in support of this
program. I commend the New South Wales Liberal
government for finding the resources to fund this
program in New South Wales, and I call on the
Baillieu-Ryan government to find the resources in
Victoria to make this a priority. In closing, I commend
this bill to the house. As I have indicated, Labor is
supporting the bill and I and call on the government to
support law reform with the necessary resources to
ensure that law reform is backed up with the services
that families need.
Business interrupted pursuant to order of Council.

DISTINGUISHED VISITORS
The PRESIDENT — Order! I take this opportunity
to welcome and acknowledge a former member of the
house, Ms Maree Luckins, now Davenport.

QUESTIONS WITHOUT NOTICE
TAFE sector: engineering apprentice courses
Mr LENDERS (Southern Metropolitan) — My
question without notice is for the Minister for Higher
Education and Skills, Mr Hall. I refer to the minister’s
answer on 29 November regarding RMIT University
ending its certificate III in engineering, when he
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responded that funding to TAFEs for traditional trades
had increased and that RMIT was only one of nine
providers in the Melbourne area offering the course,
meaning students could go to the likes of Holmesglen
and Swinburne. I am told by students and staff that
more TAFEs are cutting their engineering courses. In
fact Holmesglen has already gone so far as selling the
associated equipment and machinery, Victoria
University is downsizing and also selling off some
equipment, and the other six are all reducing staff and
reducing services. In light of this, can the minister
guarantee that the eight TAFEs he mentioned in
question time on 29 November will be offering the
certificate III in engineering course next year?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — As part of the answer I gave on
29 November I reminded members of the increased
funding that was made available for the certificate III in
engineering course at RMIT. Mr Lenders is absolutely
right. I mentioned that that course is provided by other
institutions as well, and those institutions also benefited
from the increase in funding for that particular
certificate III course. The offerings that institutions
choose to make on a year-to-year basis are entirely up
to them. I will check to see if those eight institutions
which I named are continuing to provide that particular
course. If the member wants to check it himself, I
suggest he go to the new website that I launched just
recently, ‘Victorian skills gateway’, which gives an
electronic version of courses available, is easy to follow
and links to the website of each of the provider
organisations for further detail.
Supplementary question
Mr LENDERS (Southern Metropolitan) — I thank
the minister for his answer, but in my substantive
question I referred him to one of the eight, Holmesglen,
which has not only got rid of the course but also sold
the equipment and machinery. Given that the minister,
on 29 November, said the students from RMIT could
go to any of those eight institutes to complete their
certificate III in engineering, will he now guarantee to
fund Holmesglen to honour his commitment?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I give a commitment to fund Holmesglen
for every student it enrols in a government-subsidised
program, including certificate III in engineering.

Health: federal funding
Mrs PEULICH (South Eastern Metropolitan) —
My question without notice is directed to the Minister
for Health, David Davis, and I ask: will the minister
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update the house on funding decisions made by the
commonwealth government, particularly health funding
flows to Victoria on 7 December.
Hon. D. M. DAVIS (Minister for Health) — I am
pleased to respond to the member’s question and to
indicate to the house with a heavy heart that the
commonwealth government cut $15.3 million out of
Victorian funding on 7 December. The payment in
November was $278 million, and the payment on
7 December was $263 million. That is a huge cut put in
by the member’s mates. He voted for it. We know what
he is about; he is Labor first and Victorian second. We
know what he is doing, and we know that he is
toadying up to the federal government, supporting its
cuts — —
Honourable members interjecting.
The PRESIDENT — Order! I ask for a little more
decorum from both sides of the house. The minister has
been asked a question and is answering it, and he does
not need much assistance from his side to answer it.
The interjections are provoking further commentary
from the opposition. The minister should continue his
answer without assistance.
Hon. D. M. DAVIS — Mrs Peulich is a very strong
advocate for health services in her electorate, and I
know she is concerned, like I am, about the
$13.5 million cut that will be imposed on Southern
Health because the federal Minister for Health, Tanya
Plibersek, the federal Treasurer, Wayne Swan, and the
Prime Minister, Julia Gillard, have cut money out of
Victorian health care: $107 million — $40 million
relates to last year; $67 million this year, coalesced into
seven months. It is ripping the money out, and places
like Southern Health, which is our largest health service
and a very important health service, will have to bear its
share of what will flow through the pool to every health
service in Victoria. All those members over there,
including the Greens —
The PRESIDENT — Order! I ask the minister not
to make gestures such as a sweeping finger pointing
across towards members of the opposition. It is
provocative. As the minister knows, answers should go
through the Chair — and he should certainly not point
at me either.
Mr Viney — On a point of order, President, the
minister is clearly debating the question, and I ask that
you bring him back to answering the question. I concur
with your view that the chamber was getting too rowdy,
but when the minister is debating the question in the
way he was, he will provoke responses.
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Mrs Peulich — On the point of order, President, my
question asked about the decision taken by the
commonwealth government particularly in relation to
health funding as of 7 December, and the minister’s
answer to this point was providing information to the
house and not debating. I suggest you rule the point of
order out of order.
The PRESIDENT — Order! I understand what
Mrs Peulich is saying in relation to the point of order,
and the question was a relevant question to which the
minister addressed some of his remarks. But I also
think Mr Viney is correct and that pointing across the
chamber and referring to members of the opposition in
terms of their mates and so forth is not answering the
question; it is debating, and it is antagonising the
opposition. The house would benefit from the minister
continuing by providing the answer Mrs Peulich is
seeking and which I think he has touched on. I hope the
minister will continue in that vein.
Hon. D. M. DAVIS — President, thank you for
your guidance on this and I will seek to temper my
response. It is clearly a matter, though, that the money
flowing into the pool from the state government has
remained the same and money flowing through into the
pool from the federal government has fallen, and
consequently the size of the pool is smaller. That means
that on a pro rata basis health services like those in
Mrs Peulich’s area, such as Southern Health, will face a
more than $13.5 million reduction in funding directly
due to the commonwealth cut.
Mr Jennings represents the same area, as does
Mr Tarlamis, yet Mr Jennings voted in favour of those
cuts in this house — he voted to support those cuts; he
voted in favour of a $13.5 million cut to Southern
Health, Casey and Dandenong. It is disgraceful,
President, as you will understand that in your area
$8.4 million is a very significant cut for Eastern Health,
and it will face very difficult decisions and choices as it
is forced to deal with an $8.4 million cut in just seven
months.
There is time for the commonwealth to reverse this
decision. The cut in funding to the pool is through on
7 December, but the money will not flow to health
services in the normal course of business until
18 December. I welcome any dialogue with the federal
minister, and I welcome the chance for the federal
minister, the Prime Minister, Julia Gillard, and the
federal Treasurer, Wayne Swan, to reverse this decision
and put the money back in. The $15.3 million has been
taken, but it can still be put back in before
18 December.
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Mr Jennings interjected.
Hon. D. M. DAVIS — It is not too late,
Mr Jennings, for you to get on to your friends in
Canberra, pick up the phone and say, ‘You put the
$15.3 million back in’, otherwise patients in Victoria
are going to suffer and people and families who need
services will not get them in the time that is required.

Housing: air-conditioned communal areas
Ms HARTLAND (Western Metropolitan) — My
question today is for the Minister for Housing,
Ms Lovell, and it is in relation to public housing.
Considering that this summer is projected to be hot,
with a 60 to 75 per cent chance of exceeding the
long-term median maximum temperature across
Victoria and a 35 to 40 per cent chance of exceeding
the long-term median minimum temperature, and given
that air conditioning reduces heat exposure, which is
critical for vulnerable groups, including many elderly
public housing residents, in order to ensure that they
stay safe during heatwaves my question is: will the
government ensure that every public housing complex
has at least one communal area that has air
conditioning?
Hon. W. A. LOVELL (Minister for Housing) — I
thank the member for her question and her concern
about elderly people, particularly those in public
housing. I also share that concern about elderly people
during the heat.
We have a program where a call centre in the
Gippsland region calls a number of our elderly people
on a regular basis to ensure that their health is okay
during heatwaves. We have a number of
air-conditioned spaces for elderly tenants in our
apartment complexes. We also have a program that
allows some of our public housing tenants to have
air-conditioning systems fitted to their apartments if it is
required for their health.
I am concerned about elderly people in the heat, not
only those in public housing but also elderly people in
private housing. I know that my aunt, who was quite
elderly and aged in her 90s, did not have any air
conditioning in her house, and we were all very
concerned about that. We checked on her on a regular
basis and took her to a relative’s house to ensure that
she was kept cool during extreme heatwaves.
During heatwaves there is a role for all people in the
community to play in looking after our elderly people,
whether they are in public or private housing — that is,
to keep a watch on elderly people to ensure that they
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are provided with access to cooler places where the heat
will not be such a problem for them.
Supplementary question
Ms HARTLAND (Western Metropolitan) —
Unfortunately the minister did not actually answer my
question. Having worked in a public housing high-rise
block, I am aware of how difficult it is for older people.
My supplementary question is: how many public
housing complexes will be without air-conditioned
communal areas this summer?
Hon. W. A. LOVELL (Minister for Housing) — I
would say to Ms Hartland that we have 65 000 public
housing properties throughout the state. Not all of them
are in complexes; many of them are individual homes.
Therefore we need to have concern for all people and
not only those in complexes. That is why we have a
variety of packages or programs that deal with people
in the heat. I know that the Department of Health also
has a package that assists vulnerable people with
heat-related issues during the summer.

Vocational education and training: Victorian
skills gateway
Mr P. DAVIS (Eastern Victoria) — I direct a
question without notice to the Minister for Higher
Education and Skills. Can the minister advise the house
of any exciting initiatives that will help students and
employers make the most of vocational training
opportunities in Victoria?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I thank my colleague Mr Davis for that
question. I have been waiting for some time for a
question of this nature, which will give me the
opportunity to talk about a very important initiative.
Honourable members interjecting.
Hon. P. R. HALL — It gives me an opportunity to
talk about a number of initiatives, but I particularly
want to talk about one of them, which I referred to in
my answer to a previous question by Mr Lenders —
that is, the ‘Victorian skills gateway’ website. On
Sunday, 2 December, I went to the Ringwood trade
training facility attached to Ringwood Secondary
College to launch the ‘Victorian skills gateway’, a
website that has been developed by the department to
provide extensive information to a range of people who
want to access training opportunities in Victoria. I
encourage members to have a look at that website and
to provide me with some feedback on it, as I think they
will be impressed.
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The Victorian skills gateway is essentially designed for
five groups of people — that is, students, employers,
career practitioners, parents and adult learners. There is
a landing point on the web page for each of those
groups — for example, if you click on that information
for students, there are a whole lot of drop-down menus
from which you can further select information relevant
to your interests in pursuing training. It will give people
a list of all of those job and skills shortages in Victoria.
Further, it will provide information on what people
might expect to receive by way of income if they are
employed in those particular areas, as well as what job
prospects are likely into the future. That is all
Victorian-based information.
Equally, for each of those other four groups of people,
similar sorts of relevant information is available. For
careers teachers, ultimately there will be lesson plans
developed to assist careers teachers in guiding students
through the vocational choices available to them. The
website has some location-specific information — that
is, if you live in a town, you can enter the name of the
town and a circumferential distance from the town, and
it will then tell you what courses are provided within
that area. It has some very helpful and relevant
information for students.
Honourable members interjecting.
Hon. P. R. HALL — Somebody mentioned fees. I
note that the website can tell you which courses attract
government subsidies. You can look through and see
whether you might be eligible for a government
subsidy. It has a ready-reckoner associated with it as
well. Those are just some of the features of the website.
It has social media links for people to share, and it also
has an application for mobile phones, which young
people in particular would find very interesting.
Finally, in the first week of the website being launched
there were 16 200 hits. I might add that 23 per cent of
those were on the user-friendly mobile phone website.
This is a great addition to the improvement of
opportunities and information available to all those
seeking to access training in Victoria or to have
employees trained in Victoria.

TAFE sector: fee concessions
Mr LENDERS (Southern Metropolitan) — My
question is to the Minister for Higher Education and
Skills, Mr Hall. Effective from July this year
GippsTAFE stopped offering health-care card holders
access to concessions for diploma and advanced
diploma courses. Is it the government’s policy that
TAFEs are now allowed to disenfranchise the most
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financially disadvantaged in the community, like those
attending GippsTAFE, with fee hikes as high as $9000?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — Mr Lenders needs to be reminded that it
was his government that introduced, via skills reform
on 1 July 2009, a pricing schedule that did not allow for
any concessional payments for any student enrolled in
any diploma or advanced diploma course in this state.
There were no concessions under Labor for any
students enrolled in a diploma or advanced diploma
course.
The Baillieu government came to the election with a
policy that committed $60 million towards the
provision of some concessional places for diploma and
advanced diploma enrolments in TAFE institutes only.
That money has been fully expended within two years,
and we make no apology for that. It has provided an
important opportunity for young people to participate
and to gain a qualification at diploma or advanced
diploma level. We have met that election commitment
fully.
Labor also left us with a legacy of an unfunded
component of skills reform, as I have mentioned in this
house before, of more than $1 billion over the four
years since its introduction. In terms of making training
accessible for all Victorians, we have introduced
reforms to Refocusing Vocational Training, including
subsidy arrangements of $1.2 billion per year — a
record commitment from government, I might add.
That is a record investment, and it means now that
students who are engaged in diplomas or advanced
diplomas will have access to vocational education and
training FEE-HELP in exactly the same way as they
had it under the previous government.
Supplementary question
Mr LENDERS (Southern Metropolitan) — I thank
the minister, I think, for his answer, but I draw his
attention to the fact that on his watch and 18 months
into his government a constituent of his on a health-care
card now has to pay a fee that has gone from $100 to
$9000. My supplementary question to the minister is: is
it government policy that a student in Gippsland can go
from $100 to $9000 in 18 months on his watch?
Hon. P. R. HALL (Minister for Higher Education
and Skills) — I point out to the house that the student
would have been paying exactly the same amount
under the previous government’s policy. Moreover, the
pieces of paper that were cobbled together with regard
to jobs or something or other that the Labor Party
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announced two weeks ago made no commitment to
providing subsidy levels — —
Mr Lenders — On a point of order, President, my
question to the minister was specifically on his
government’s administration. He is now seeking to
debate the question by talking about policy documents
of other parties. I ask you to bring him back to his
government’s administration of the $100 to $9000 fee
increase.
The PRESIDENT — Order! It is my understanding
that the minister, in responding to this question, is
referring to forward estimates and programs that were
put in place that the government is following, so I am
not sure that I accept that the minister is debating at this
point. The minister has heard the point of order, and no
doubt he will be responsive to the question as he
proceeds.
Hon. P. R. HALL — As I was saying in my
answer, and without going to the point of debating this
particular issue, the current arrangement adopted by the
government for the provision of concessional
arrangements for students who are enrolled in diplomas
and advanced diplomas are no different to what were in
place in the past and what has been forecast if there
were to be a change in government.

Children: early intervention services
Mrs KRONBERG (Eastern Metropolitan) — My
question is to the Minister for Children and Early
Childhood Development, the Honourable Wendy
Lovell. Can the minister inform the house of any recent
developments in the provision of early childhood
intervention services in Victoria?
Hon. W. A. LOVELL (Minister for Children and
Early Childhood Development) — I thank the member
for her question and for her interest in young children
with a disability and early childhood intervention
services (ECIS). The provision of services for children
with a disability is an extremely important policy area
for the Baillieu government. This was demonstrated in
our first budget when we allocated an additional
$10 million to provide 246 additional kindergarten
inclusion support places each year. We also allocated
an additional $8.2 million which will provide
150 flexible support packages and 150 ECIS places
each year as well. In our second budget — this current
year’s budget — we allocated around $70 million for
early childhood intervention services.
On 30 November I was very pleased to announce that
we are providing an additional $3.7 million per annum
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to provide 500 additional early childhood intervention
services places. This announcement means that more
than 13 000 Victorian children will be supported by
early childhood intervention services each year. Early
Childhood Intervention Australia welcomed this
announcement in its press release, put out by Lauren
Matthews, executive officer of ECIA. I would like to
quote a few lines from the press release, which says that
ECIA:
… warmly welcomed the extra investment in much-needed
places.

Ms Matthews said:
The creation of an additional 500 places will significantly
reduce waiting lists and ensure that an additional 500 children
and their families get the benefits of quality care and
education that will assist them for the rest of their lives.

She went on to say:
… I’d like to acknowledge the minister’s personal interest
and passionate commitment to the children that our services
support.

I note that Ms Mikakos raised early childhood
intervention services in the house a few weeks ago, and
I said I would get back to her on the numbers in the
Loddon Mallee region. I am pleased to report to her that
between 2010 and 2011 there were an additional
13 kindergarten inclusion support packages directly
allocated to that region, and these were a direct result of
our election commitment. Flexible support packages in
the Loddon Mallee region also benefited an additional
41 applications over those two years, and ECIS-funded
places benefited an additional 47 children in that region.
These additional places, some of which will be
allocated to that region, will make sure that there are
more services provided for children in the Loddon
Mallee region.
I know that there is more to be done in this space, and
the Baillieu government is getting on with the job of
fixing the problems that were created by Labor.

Personal alert devices: waiting list
Ms MIKAKOS (Northern Metropolitan) — My
question is for the Minister for Ageing. What is the
total number of people currently waiting to be issued
with a personal alert in Victoria?
Hon. D. M. DAVIS (Minister for Ageing) — I will
come back to the member with precise numbers. I do
not have the numbers on hand.
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Supplementary question
Ms MIKAKOS (Northern Metropolitan) — I look
forward to the minister responding to that question
because, as I remind the minister, personal alerts are
devices used by frail older people and people with
disabilities who are isolated and vulnerable, living
independently and requiring access to 24-hour
emergency assistance when needed. However, the
minister did have an opportunity to respond to a very
similar question when he responded to a question on
notice of 31 October in which I asked about these
figures. He responded by saying:
The waiting list for personal alerts in Victoria as at 1 July
2012 was a list of those waiting at that time.

It was a very flippant response. I think that response
was astounding, and I ask the minister to say why he
thinks such a flippant response is a satisfactory
response to such a serious question, particularly when
he says he is a member of an open and transparent
government.
Hon. D. M. DAVIS (Minister for Ageing) — I
imagine that the response was a direct response to the
precise question that the member asked. I have
indicated I am happy to assist with finding out — —
Ms Mikakos interjected.
Hon. D. M. DAVIS — I am just responding to the
member’s question, and I am very happy to. I have no
doubt that the response to the question on notice was a
precise response to the member’s exact question.
Ordered that answer be considered next day on
motion of Mr VINEY (Eastern Victoria).

Barwon Health: federal funding
Mr KOCH (Western Victoria) — I direct my
question to the Honourable David Davis, Minister for
Health. Will the minister explain to the house the
impact of recent commonwealth health funding
decisions on Barwon Health, Victoria’s largest regional
health service, and on patients in the Geelong region?
Hon. D. M. DAVIS (Minister for Health) — I thank
the member for his question, and I particularly thank
him for his strong advocacy for Barwon Health and for
Ballarat Health Services and a number of other health
services across the western side of the state. He is a
very firm advocate, unlike some others that I know —
people like Ms Pulford and Ms Tierney — who voted
in this chamber in favour of commonwealth
government cuts to their health services.
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Honourable members interjecting.
Hon. D. M. DAVIS — A disgraceful vote, a vote of
shame, a contemptible vote to support cuts to their
health services — —
Mr Lenders — On a point of order, President,
Mr Koch asked Mr Davis a question about government
administration. Now he is, one, reflecting on how
people may or may not have voted in this chamber, but
more importantly, he is debating a question and not
answering a specific question on government
administration. I ask you to bring him back to the
answer on government administration.
Hon. D. M. DAVIS — On the point of order,
President, I was responding to the interjections. They
clearly were of a certain nature, and I responded very
directly and appositely.
Hon. M. P. Pakula interjected.
The PRESIDENT — Order! I ask Mr Pakula to
withdraw the interjection.
Hon. M. P. Pakula — I withdraw.
The PRESIDENT — Order! I indicate that I am
prepared to uphold Mr Lenders’s point of order because
I believe that the matter is being debated rather a
response being provided to the question. However, I
accept that the minister was provoked by a number of
interjections. There were two words in particular that I
heard, one from Mr Leane and one from Mr Pakula,
that I regarded as unparliamentary. Both those
gentlemen can work on the basis that perhaps I did not
hear them accurately, but I thought I did. I certainly
viewed them as being provocative, if they were what I
thought I heard. In that sense, I accept that the minister
was being provoked unnecessarily by those
interjections. The minister, without debating the
answer.
Hon. D. M. DAVIS — The chamber is now well
aware of the commonwealth’s decision to cut funding
to Victoria and to Victorian health services. The money
that flowed into the pool on 7 December is over
$15 million less than the money that flowed in in
November. Consequently, lesser amounts of money
will flow out to individual health services across the
state, including Barwon Health — and I know Mr Koch
is a strong advocate for that health service. That will
mean a reduction in funding to that service of
$4.9 million in the seven months remaining in this
financial year. It will have a significant impact on
patients, a very significant impact on services and a
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very significant impact on the community of Geelong
and region.
I know Mr Koch has strongly advocated for a reversal
of that by the commonwealth government. I know there
are others who are not advocating that; in fact, they
support the commonwealth cuts — people like
Ms Pulford and Ms Tierney. I also note that a reduction
of $2.8 million will flow through to Ballarat Health
Services, a significant reduction in funding to this
important regional health service that serves a large part
of the Grampians region. Mr Koch has been advocating
hard, and I pay tribute to the work that he and others
have done.
I know there are others, like Mr Cheeseman, the federal
member for Corangamite, who are very much in favour
of these cuts and are pushing hard. I would hope the
federal minister would be prepared to reverse the cuts
to Barwon Health, to put the $4.9 million back in in full
so that there is sufficient money for this seven-month
period, and to revisit the issue of the $475 million cut
that the commonwealth is instituting over the period to
2015–16. It is a significant cut. It will hurt regional
cities.
The biggest employer in Geelong is Barwon Health.
This is a cut by the commonwealth government, by
Mr Cheeseman and by Mr Marles, the federal member
for Corio — a direct cut to that health service, which
will hurt patients in Geelong and the region. It is time
that Mr Cheeseman and Mr Marles stood up for
Barwon Health instead of toadying up to the federal
Treasurer, toadying up to the federal health minister
and toadying up to the Prime Minister.
Let us think about Barwon Health. The excuse for the
cuts is that the population of Victoria has fallen by
11 000. The people of Surf Coast would fall off a log if
they heard that the population of Surf Coast is falling,
because the number of houses is growing like Topsy. I
can see all those developers out there building houses
down in that district because there are no people —
they are all leaving, according to the federal Treasurer!
He said there are 11 000 fewer people. Of course the
Australian Statistician got it right; he said there are
75 000 more people in Victoria. Some of those are on
the Surf Coast, some of them are on the Bellarine
Peninsula and some of them are in Geelong, and they
need services, but this lot opposite and that lot up in
Canberra want to cut services.

Personal alert devices: waiting list
Ms MIKAKOS (Northern Metropolitan) — My
question is to the Minister for Ageing. Under his
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government the total number of people waiting for
personal alert monitoring devices has more than
doubled from 638 in March 2011 to 1283 in March
2012. What is he going to do to address this growing
waiting list?
Hon. D. M. DAVIS (Minister for Ageing) — The
member will be aware that I have indicated I will find
the precise figures for her, and I will do so willingly.
Equally I indicate that the program is at the level that
was funded under the previous government. The
personal alert service is an important service that
provides support to people who are frail and in need. I
strongly support the nature of that program, and I am
determined to see that good services are provided to
older Victorians.
Supplementary question
Ms MIKAKOS (Northern Metropolitan) — I refer
the minister to figures from his own department — the
figures are publicly available — and also remind him
that in 2010 the previous government provided funding
for two years for a further 1000 personal alerts for frail
Victorians, so there was funding that expired at the end
of the last financial year. The minister did not continue
that funding and has not allowed any additional funding
to take up the growing number of ageing Victorians
who are now waiting for personal alert devices. Will
the minister provide additional funding, as the previous
government did in 2010, to reduce the number of frail
older people waiting for personal alert devices?
The PRESIDENT — Order! I am a little bit
concerned about the supplementary question because I
am not sure it is directly related to the original question.
I think it actually goes to a different area. I will allow
the minister the opportunity to answer.
Ms MIKAKOS — The minister in his response did
say that it was being funded at the same level as was
previously the case, and my supplementary question
relates to that specific matter.
The PRESIDENT — Order! I was allowing the
minister to answer.
Hon. D. M. DAVIS (Minister for Ageing) — I am
not sure that the premise of the member’s question is
correct. As I have indicated, I will take that on notice
and come back to her with a response in due course.

Health: federal funding
Mrs PETROVICH (Northern Victoria) — My
question is for the Minister for Health, Mr David Davis.
I ask the minister to explain to the house the impact of
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recent commonwealth health funding decisions on key
health services in the northern region of Victoria,
including Bendigo Health, Mildura health, Seymour
Health and Echuca Regional Health.
The PRESIDENT — Order! I am about to call the
Leader of the Government and Minister for Health. I
indicate that I would be concerned if his response goes
to talking about federal members in that area and how
they may or may not have voted or how they may or
may not have advocated for their local health system,
given that we have already had a run of the debate
principles in the previous two answers. I ask that the
minister be very responsive to Mrs Petrovich’s specific
question in regard to the health services in that area.
Hon. D. M. DAVIS (Minister for Health) — I thank
Mrs Petrovich for her question and note the impact of
the commonwealth health funding decisions on
Victoria, particularly on those hospitals in the northern
region of the state. I know Mrs Petrovich is a very
strong advocate for her hospitals, including Bendigo
Health, Echuca and the others she mentioned —
Seymour and Mildura. Bendigo Health will face cuts of
the order of $2.9 million under the cut by the
commonwealth delivered on 7 December through a
reduced payment into the pool.
As a consequence of that commonwealth cut — state
funding remaining identical from the previous month
and commonwealth funding falling — there will be less
money available in the aggregate in the pool, and that
commonwealth cut will flow to individual health
services, including those in the northern region of the
state. Mildura Base Hospital, for example, will face a
cut of $1.15 million. Hospitals like Kyneton will face
cuts of $316 000, which is a significant cut for a health
service that services its local community. Echuca will
face a cut of $400 000, which is a significant cut.
Ms Broad interjected.
Hon. D. M. DAVIS — Ms Broad and Ms Darveniza
voted in favour of the cuts. They are a disgraceful pair
and they should hang their heads in shame. Ms Broad
voted in favour of them. She should hang her head in
shame. It is disgraceful.
Mr Leane — On a point of order, President, I think
the minister is flouting your previous ruling about him
not violently shaking his spectacles towards this side of
the house and not debating the answer.
Hon. D. M. DAVIS — On the point of order,
President, I was clearly provoked by Ms Broad, and it
was material in that she voted to support the cuts to her
hospitals.
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The PRESIDENT — Order! Mr Leane’s point of
order was not well executed, but nonetheless I
understand what he is on about. The minister was in
fact honouring the comment that I made at the outset
before he took the question and gave the response. I
thank him for that, because I think it was to the benefit
of the house that he was actually covering the impact
on the hospitals, rather than seeking to debate the
answer in any way. He had listened to my request and
was responding favourably.
I note that again he was being provoked by some
interjections, which encouraged him to leave the script
that I hoped he might continue with. It is not
appropriate for the minister to reflect on individual
members in terms of how they may or may not have
voted or represented their communities in the way that
he did, which was probably again quite provocative and
resulted in further interjections from the opposition. I
hope the minister will return to providing the house
with the information that he was generously providing
prior to some of those interjections.
Hon. D. M. DAVIS — Other key health services
and hospitals in northern Victoria will also face
significant challenges under the commonwealth’s
cuts — for example, $200 000 at Benalla. I know
Mrs Petrovich, Mr Drum and Ms Lovell understand
those services very well. Mr Drum has been active in
helping to fight for the services at Bendigo. He and
Ms Lovell have been prepared to stand up and indicate
that the federal government ought not to be cutting
funding to Bendigo Health, Mildura health and Echuca.
I know that a significant fight is developing in many of
these communities. People do not want to see the
largest employer and the largest service provider in
their town face cuts of this order from the federal
government. Greg Bickley in Bendigo is fighting very
hard to reverse these cuts and to see that the federal
government steps back from the cuts and puts the
money back in. There is still time before 18 December
to stop the flow of money out. There is time for the
Prime Minister, Ms Gillard — —
Mr Viney — On a point of order, President, I draw
your attention to standing order 12.15, which refers to
tedious repetition. I put to you, President, that the
minister has simply changed the names and repeated
the same lines in three questions in question time.
While that rule normally applies to debate on bills, it is
particularly relevant to this matter today, where we
have had to listen to exactly the same words — just
subtract a name and insert a different one.
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The PRESIDENT — Order! It is obviously a right
of members to seek an answer on government
administration for matters that are specific to their
electorate. Whilst I have no ability to advise a minister
or require a minister to provide an answer in a certain
way, the minister has been invited to make comments
about the impacts of some federal government
decisions on the delivery of services by the state
government in three different areas, and the people who
asked those questions, as I said, are quite entitled to ask
those questions. The minister obviously sees that there
is some correlation in terms of the impacts on each of
those areas that flow from those decisions.
The minister’s response to this question has been quite
different to his response to the previous two questions,
and in part that is because, as I said, the minister has
been most courteous to the Chair by responding in a
way that I had asked him to respond. I do not think the
minister has transgressed in his response to this
question in the same way that might have been argued
about his response to the second question compared
with his response to the first question.
Hon. D. M. DAVIS — As I have said, there will be
a significant impact on hospitals in country Victoria.
Patients will suffer because the federal government has
cut this money, and it has cut it out. It is $475 million in
total in the period to 2015–16.
Mr Jennings — On a point of order, President,
relating to your intervention and your intention to
prevent debate from occurring, I draw to your attention
the fundamental difficulty that our side of the chamber
has in relation to this matter. We think the very nature
of the question invites an answer from the minister that
debates the issue. The minister refers to the implication
of commonwealth budgetary decisions, while at the
same time his budgetary decisions are not available for
consideration. The opposition asserts that state
budgetary decisions impact upon the resources that are
available to the health services of Victoria. The point of
order is that the very nature of the question itself invites
debate from the minister because he is presenting an
argument which is one-sided and does not include all
the facts that the opposition consider are relevant.
The PRESIDENT — Order! There is no point of
order, as Mr Jennings would be aware. In respect of the
matter raised, which is the other side of the ledger to
what the opposition has been prosecuting by way of
interjections throughout these answers, the opportunity
was clearly available to the opposition in any one of its
four questions to pose the issue that Mr Jennings tried
to admit by way of point of order.
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Hon. D. M. DAVIS — The point is that services
like Heathcote Health will face significant reductions as
well; more than $28 000 is the likely reduction there.
All these will impact on services. Members of the
chamber like Mr Viney might not want to hear what is
going to happen to their area, but, for example, the
$2.2 million cut delivered by the commonwealth to
Latrobe will have a very significant impact on
Gippsland.
Mr Viney interjected.
Hon. D. M. DAVIS — Mr Viney, you voted in
favour of the cuts to Latrobe; that is what you did. It is
disgraceful; you should hang your head in shame.
Mr Viney — On a point of order, President,
Mr Davis, by pointing at me and yelling at me, is
debating the question.
The PRESIDENT — Order! On the point of order,
I think Mr Davis is provoked too easily. The minister
should answer questions through the Chair. As I said, I
do not want to be pointed at with a highlighter or
anything else. The minister would not be showing
courtesy to the chamber if he was pointing at other
people when in fact he should be directing his remarks
through the Chair.

JUSTICE LEGISLATION AMENDMENT
(FAMILY VIOLENCE AND OTHER
MATTERS) BILL 2012
Second reading
Debate resumed.
Ms PENNICUIK (Southern Metropolitan) — The
Justice Legislation Amendment (Family Violence and
Other Matters) Bill 2012 is an omnibus bill that amends
six principal acts. The major amendments are to the
Family Violence Protection Act 2008. The amendments
insert new indictable offences in relation to
contraventions of family violence safety notices and
family violence intervention orders, and for repeated
contravention of those notices and orders. The bill
extends the operation of family violence safety notices
from 72 to 120 hours and ensures extraterritorial
application of intervention orders and safety notices —
that is, in the case where a person the subject of an
order or a notice makes contact with the protected
person from interstate by way of a phone call or other
contact. It expands the number of court venues which
can make counselling orders under part 5 of the Family
Violence Protection Act 2008.
The new indictable offences for contravention of a
family violence safety notice apply if the perpetrator
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knows or is likely to know that the contravention will
cause physical or mental harm to a protected person. A
similar case is made out if the perpetrator knows or is
likely to know that physical or mental harm would be
caused by the contravention of a family violence
intervention order. There is a new offence for persistent
contravention of family violence safety notices or
family violence intervention orders. The test is that the
contravention has occurred on three occasions in
28 days, and also if the perpetrator knows or should
know it would cause harm to the protected person. In
all cases the penalty increases to 600 penalty units or
five years imprisonment.
The bill also provides that a person cannot be convicted
twice for the same offence if they are convicted under
these new offences. The bill allows for venues of the
Magistrates Court, other than the Family Violence
Court division, to make counselling orders. It amends
section 4 of the Bail Act 1977 and the first schedule to
the Police Regulation Act 1958 to add new provisions
relating to the new offences — that is, to show cause
why bail should not be refused. That particular section
will now apply to these new offences under the Family
Violence Protection Act 2008. They are the main
changes to that act. I will return later in my contribution
to make some more comments on those changes.
The bill also amends the Crimes (Assumed Identities)
Act 2004 to ensure the safety of those involved in the
witness protection program. It will enable the use of
assumed identities in that scheme, provide for
applications to the Chief Commissioner of Police for
the use of those assumed identities and extend the
application of subsection 30(2) in relation to disclosures
under the program to ensure the safety of those under
the witness protection program.
The bill makes changes to the Coroners Act 2008 and
the Human Tissue Act 1982 in relation to the provision
of certain information to the Victorian Institute of
Forensic Medicine in order to facilitate the process of
tissue donation. That will allow the release of
next-of-kin identification to the institute to enable the
process of tissue donation to occur within 24 hours, as
is needed, but that is qualified by the ability of the
coroner to not allow the release of that information if
the coroner feels that it should not be released for any
reason, particularly with regard to the safety of persons.
The bill makes amendments to the Victorian Civil and
Administrative Tribunal Act 1998 in relation to
appointments, oaths and affirmations and terms of
deputy members of the tribunal. They are mainly of a
technical nature and will enable consistency and better
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operation under that act. It also makes consequential
and minor amendments of a statute law revision nature.
The bill also makes amendments to the Crimes Act
1958, creating an indictable offence for a person who
drives a vehicle dangerously or negligently. Clause 32
inserts a new section into the Crimes Act to provide for
an indictable offence for a person who drives a vehicle
dangerously or negligently if the person knows or ought
reasonably to know that they have been given a
direction to stop their vehicle by a police member and
that a police member is in pursuit of the vehicle. The
provision specifies that a person is taken to drive a
vehicle dangerously if their driving can be objectively
regarded as dangerous to the public in the
circumstances of the case and is taken to drive
negligently if they can objectively be regarded as
departing to a gross degree from the standard of care
that would be observed by a reasonable person in the
circumstances. The provision clarifies that a police
member may be pursuing a motor vehicle even if they
do not travel at the same speed as the vehicle, and the
offence may be committed even if the police suspend or
terminate their pursuit of the vehicle.
A direction to stop for the purposes of this provision
has the same meaning as in section 64A(5) of the Road
Safety Act 1986. Subclause (3) amends section 89(2) of
the Sentencing Act 1991 to require that a person who
has been disqualified from holding a driver licence or
learner permit under new section 89(1)(1AA) inserted
by this bill not be issued with a driver licence or learner
permit at the end of the period of disqualification except
by order of the Magistrates Court on application by the
offender. In other words, there is not an automatic
renewal of the licence; it can only be renewed on
application to the Magistrates Court.
I refer to the minister’s second-reading speech, which
Mr O’Donohue referred to in answer to my queries
about evidence for the need to move the provisions out
of the Road Safety Act 1986 and into the Crimes Act
1958. He referred to that part of the speech where the
minister said that despite the road safety provisions:
… some drivers continue to seek to flee from police. A
Victoria Police internal evaluation of pursuit data from 2002
to 2011 found that there were 721 pursuits in 2011, giving
rise to 102 collisions and 3 fatalities.
This is 62 more pursuits than in 2010, 91 more than 2009 and
176 more than in 2002.

On those statistics, police pursuits are certainly
increasing. The minister then said:
Victoria Police do not instigate pursuits — it is individual
drivers who decide to disregard clear and lawful directions
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from police members to pull over and who then flee at speed,
driving dangerously or highly negligently, and thereby create
danger to other road users, police members and themselves.

I do not think people would disagree with that. But I
would say that the danger is exacerbated by the
decision to pursue a person. I would like to see the
number of pursuits fall from 721 to a lot fewer, and I
am not sure that this provision alone will achieve that. I
asked for evidence, and Mr O’Donohue did his best
with what was provided to him, but he basically said to
me that it was government policy, which is not
evidence. I also asked him what the situation is in other
jurisdictions, because I had not been able to ascertain
that in the time available. The Minister for Employment
and Industrial Relations provided me with that
information.
I see that the provisions in New South Wales,
Queensland and South Australia are very similar to the
provisions being put forward by this bill, although the
respective acts in New South Wales and South
Australia are the Crimes Act 1900 in New South Wales
and the Criminal Law Consolidation Act 1935 in South
Australia. In Queensland the provisions remain under
the Police Powers and Responsibilities Act 2000. I
notice that in Western Australia the provisions are very
serious. If a person fleeing from police after being
asked to stop results in a death, the maximum penalty is
20 years, or 14 years if it results in grievous bodily
harm.
I am satisfied that in terms of that question the situation
in other jurisdictions is somewhat similar. However,
after hearing the contributions of most members here, I
am concerned about what seems to be the idea that
people will know from this provision of itself that if in a
pursuit they do not stop when required to by police,
they will be charged under the Crimes Act 1958. Unless
there is a massive media campaign to alert them to the
fact, I am not sure that members of the public will
know the difference between being charged under the
Road Safety Act 1986 and being charged under the
Crimes Act 1958 so that they will accordingly act
differently.
That was commented on by Professor Peter Norden,
who is reported as saying that the idea that drivers who
start pursuits could be persuaded to stop because they
faced jail was fanciful. He is reported as saying in effect
that it is not just the usual drivers who are involved in
pursuits; they can often be people who are alcohol or
drug-affected. He is reported as stating:
A report released in May found … 30 people had been killed
in police chases in Victoria since 2002, including six deaths in
a 12-month period starting in July last year.
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On the question of police pursuits you can look at other
states. For example, Tasmania and Queensland police
have stopped pursuing drivers for everyday traffic
offences but police officers are left with the discretion
to respond to serious crime and threats to public safety.
We should be concerned about the tragic fatality
figures, given that the vast majority of traffic offenders
can be tracked and their cases safely followed up soon
after the traffic violation. Police pursuit should be
restricted to responding to life-threatening emergencies
or where they are directly related to detecting and
preventing serious crime. Many police pursuits are
unfortunately in response to offences that are neither
urgent nor serious.
The minister also furnished me with some information
regarding police pursuits — that is, that Victoria Police
is also introducing criteria for their termination. This is
an issue that has concerned me over many years in
terms of traffic offences or even stolen cars. For
example, in instances where a juvenile offender may be
under the influence of drugs or alcohol — and really it
is difficult to tell that if you are in a different vehicle to
that person — the fact that they could be or are likely to
be would be cause for the police not to pursue that
particular driver because they are obviously unsafe and
are certainly going to be very unsafe at speed.
Therefore the fact that that driver is being pursued
could result in them driving recklessly or dangerously
and not having the ability to control the situation. That
then brings into play their safety, the safety of the
police in the pursuit and the safety of other members of
the public who inadvertently get caught up in it.
So while I see what the government is trying to do here,
I do not share the view that this in and of itself will
necessarily result in people who have not stopped when
police have asked them to all of a sudden turning
around and doing so. I think it is a more complicated
issue than that, and I would encourage police to look
further at the moves that have been made in other
jurisdictions that severely curtail the use of police
pursuits and limit them to emergency situations or the
prevention of serious crime and not traffic-related
offences or other offences such as stolen vehicles.
At the end of the day a stolen vehicle is just a vehicle.
Even if the offender does not stop when asked to by the
police, the car is likely to be abandoned somewhere and
found, and hopefully nobody will have been involved
in a traffic incident. But the likelihood of a traffic
incident or accident occurring and of people being
injured and killed increases once a pursuit is entered
into. After all, it is only a car; it is not as important as
the safety of other road users who may get caught up in
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police pursuits. I would like to see that number fall. I
would be interested to know whether the government is
planning to do any evaluation or monitoring to bring
the number of police pursuits down. We all want to see
that happen.
In terms of the family violence provisions, we
contacted Domestic Violence Victoria and the
Federation of Community Legal Centres for their views
on the changes outlined earlier to the Family Violence
Protection Act 2008. I note that there seems to be
support for these changes from both the government
and the opposition, but again I do not think these
changes are going to make a difference in and of
themselves. Certainly Domestic Violence Victoria said
in its response that member agencies vary in their views
on the family violence safety notices, but particularly
on the proposal to extend the time frame from 72 hours
to 120 hours.
Member agencies in rural regions cite the 72-hour limit
as being problematic because the matters cannot always
get to court within that time. However, others raised the
issue — and this was also raised in the 2010
evaluation — of the incomplete evaluation of the
application of family violence safety notices and how
they may be working. They said that options to improve
the system, such as improving the processing of other
after-hours civil protections and revision of the proper
venue provisions, which I acknowledge are in this bill,
could also be considered in conjunction with extending
the 72-hour limit.
Many agencies have expressed concern about
extending extrajudicial power to police, given some
problems with the system to date identified in the
evaluation report, such as inconsistent police practice.
While Domestic Violence Victoria commends Victoria
Police for the significant work undertaken in improving
responses to family violence in recent years — we all
do, and we know that the chief commissioner made a
speech on White Ribbon Day in which he made it clear
that he was committed to addressing family violence
and domestic violence — it says that more issues need
to be addressed, such as comprehensive risk assessment
and risk management training, compliance with the
code of practice for the investigation of family violence,
acting upon breaches of safety notices, improving the
quality of the documentation and application processes,
and professional development on the nature of family
violence and cultural competence available to members
of the police force.
The extension of the court-mandated men’s behaviour
change program also needs to be looked at. The
message from Domestic Violence Victoria is, ‘Okay,
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there is going to be a change in terms of serious
breaches of family violence safety notices and family
violence intervention orders where the person knew or
should have known that that breach would have caused
harm to the protected person and could result in a
five-year imprisonment penalty’.
Domestic Violence Victoria says this is a complicated
issue and that none of these amendments work in
isolation. All those other aspects that were identified in
the 2010 evaluation need to be looked at in conjunction
with the changes made in this particular bill. Domestic
Violence Victoria says there are varying views with
regard to the extension of the family violence safety
notices from 72 hours to 120 hours and the increase in
penalties for the breaches.
The Federation of Community Legal Centres raised
other issues with us, and again there are a variety of
views among the various community legal centres. It
also has concerns about the extension of family
violence safety notices from 72 hours to 120 hours,
bearing in mind that family violence safety notices are
issued by the police. They are not issued by a judicial
officer; they are issued by police. That allows for a
person to be asked to leave a home or a premises and to
not contact the protected persons in the intervening time
before the matter can be brought before the Magistrates
Court so that the magistrate can hear the evidence and
grant an intervention or interim order against the
person. There is a view that there is a use for them, but
extending the time period of the notices from 72 hours
to 120 hours extends the extrajudicial powers of police,
and that is a concern.
A concern was also raised about the extension under
this bill of the imprisonment period for serious breaches
of family violence safety notices and intervention
orders and repeated breaches of orders or notices to a
maximum of five years. The maximum five-year
penalty cannot be issued in a Magistrates Court, so the
matter would have to move to the County Court. This
could mean greater delays, potentially more trauma and
more costs for victims and a lack of access to any
specialised family violence courts, as those courts are
all located in the Magistrates Court.
Representatives from the federation stated that issues to
consider include that police should be enforcing orders
more and that there are other offences that have greater
penalties, such as assault, which people can be charged
with committing when required — for example, when
there are aggravated breaches of notices and orders.
They say that greater sanctions may make the stakes
higher for the accused and he — largely the accused is
a ‘he’— may be more likely to contest the charge than
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plead guilty, which would mean that protected persons,
who are mainly women and children, would have to
relive things by giving evidence in court. They say that
in their experience complainants are not looking for
harsh sanctions for breaches of intervention orders so
much as they are simply looking for protection. When
sanctions such as suspended sentences are effective in
doing that, complainants are satisfied. They are some of
the issues that need to be considered when we are
looking at this bill.
It has also been brought to my attention that the original
report put together by the Sentencing Advisory Council
did not contain a recommendation to increase criminal
penalties for breaches of notices and orders but
included instead guiding principles for sentencing. The
Sentencing Advisory Council embarked on a research
project focusing on sentencing practices for breaches of
family violence intervention orders and police safety
notices and considered sentencing for these offences for
three years, ending in June. The report is due in the
middle of next year.
The project compares current sentencing trends with
past sentencing trends, specifically those trends
mentioned in its 2009 report. A comparison will be
undertaken in the context of recent developments in this
area and the recommendations and guiding principles
contained in the 2009 report. I think it would have been
better for the government to wait until the middle of
next year until the Sentencing Advisory Council has
finished its research report and evaluation of the
effectiveness of family violence safety notices and
sentencing practices for breaches of the notices before
going down this path.
The federation says it has raised these issues with the
government on several occasions, particularly the issue
about the need for more monitoring of how the system
of issuing notices is working and how it is being used in
different parts of the state. It appears that a significant
minority of the safety notices are being issued within
normal working hours, which was never their purpose.
They are meant to be issued after hours. This is an
example of unofficial creep in the use of notices by
police, which is not a good practice to endorse.
I have raised with the government the issue of
increasing the resources available to courts, because
there is already a need for increased funding and
resources for courts to deal with the expanding
number — which we know about — of family violence
cases that are before the Magistrates Court. We hear all
the time that it is completely stretched. We know that
Legal Aid Victoria is struggling with regard to the
resources available to deal with those issues. We talked
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about that just the other week in regard to another piece
of legislation.
One thing that comes to mind is that only yesterday the
coroner released findings on the death of a young
woman at the hands of her partner. In the findings there
is a call for the government to establish a phone line for
GPs to be able to report suspected domestic violence
cases. We also note that the government has not been
able to find $250 000 of funding for the Coroners Court
to review family violence deaths. It has been called for.
These are the sorts of things that still need to be put in
place.
The Greens will not oppose the two measures proposed
in this bill, but we want to raise the issue that this is a
complicated area. It needs much more resourcing than it
is receiving. It will need extra resourcing as a result of
the provisions in the bill. It is a complicated area that
the whole community needs to get behind more,
because we still have a situation where too many
women and children are being subjected to domestic
violence. Too many of them are still not necessarily
protected, as they should be, by the law. With those
comments, the Greens will support this bill, and we
want to point out that everything is not necessarily as
black and white as it may seem at first.
Hon. M. P. PAKULA (Western Metropolitan) — It
gives me pleasure to rise to indicate that Labor will be
supporting the bill and to congratulate my colleagues
Mr Eideh and Ms Broad on their contributions to the
debate. I will spend a little time on one element of the
bill that I do not think has been gone into to any great
extent since the debate commenced — namely, the new
police pursuit offence. It might seem a little
incongruous that the new offence has been incorporated
into the Justice Legislation Amendment (Family
Violence and Other Matters) Bill 2012, but as we get
towards the end of the calendar year I suppose
sometimes the department creates some of these
hybrids in order to ensure that all necessary legislation
is dealt with by the Parliament in time for Christmas.
The new police pursuit offence is an important element
of the bill because it is completely unacceptable and
inappropriate for our police officers to endure a
situation where lawful directions given by them are
completely and wilfully ignored by hoons who decide
that they want to commence a chase. It is dangerous for
the police and it is incredibly dangerous for the public,
particularly the motoring public. We saw an incident
earlier this year where motorists were asked, in effect,
to use their cars as bollards in order to stop a fleeing
motorist exiting from one of our freeways.
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The opposition certainly does not believe this change is
going to prevent all future police pursuits, but to the
extent that the bill makes it more clear that offenders
are going to be harshly dealt with it is a change the
opposition welcomes. It is correct to say that as a result
of previous legislation it is already a punishable offence
to flee from a police officer who gives a motorist a
lawful directive to stop, but to the extent that this bill
increases those penalties and to some extent perhaps
creates some greater incentive not to undertake that
course of action, it is a change welcomed by the
opposition. It would be folly for any of us to believe
that a fine or imprisonment sentence is uppermost in the
mind of a motorist fleeing from a lawful directive to
stop, given they have made the wholly irrational
decision to flee from a police pursuit; nevertheless to
the extent that this amendment creates a further
disincentive, it is one that we welcome.
In regard to the amendments made to the Family
Violence Protection Act 2008, again we are supportive
of the changes, which build on the very important
family violence protection legislation introduced by the
Labor government prior to the change of government in
2010. The new indictable offences — the
extraterritorial operation of family violence safety
notices and family violence intervention order offences
and the extended periods of time for family violence
safety notices — are all positive changes to the extent
that they reinforce the message that violent behaviour
against women and children, particularly violence
committed by males, most often domestic male
partners, is totally abhorrent to everything we stand for
in this society.
It is a terrible shame that the Parliament of Victoria, the
lawmakers in this state, needs to continually drum this
message home by way of legislation. It ought to be
something that is unequivocally accepted by every
member of our society. It certainly ought to be
unequivocally accepted by every husband, boyfriend,
father and stepfather that this sort of behaviour against
women and children is unacceptable. Mr Eideh is right:
it is occasionally committed against males, but it is
overwhelmingly committed against women and
children. It is a crying shame that the Parliament
continually needs to strengthen the regime against this
kind of behaviour because it seems that for some people
the message is just not getting through.
I do not believe for a moment that the changes we are
making today will eradicate family violence. I am
hopeful they will see it reduced, but in too many
circumstances the conduct of individuals is not
accompanied by rational thought. In those
circumstances to imagine that increased penalties and
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increased time lines on family violence safety notices
will somehow magically alter this behaviour is
unfortunately misguided. We will continue to rely on
people learning and relearning the message, people
altering their own behaviour and taking responsibility
for their actions and recognising that the persons in
their home, whether it be women or children, are people
that deserve to be treated well and loved, cherished and
protected, not assaulted or beaten or made to live in
fear. There is only so much that legislators can do to
bring about that realisation.
To the extent that it does not already occur, we are all
going to have to consider how we bring about more
education on this issue into our schools. Certainly we
need to bring more education on this matter into our
homes. But I think every child who leaves school
should be keenly aware of the responsibilities they take
into adulthood in the way they behave with women, the
way they behave with children, when they drink and
when they do not drink. These are things that no young
person should leave school without having a keen
appreciation of. Perhaps we need to consider alterations
in that space just as clearly and comprehensively as we
consider changes to the statute book.
In large part this is about a failure of people’s attitudes.
It is about a failure of respect for other people and about
behaviour, rather than simply being about penalties and
legal deterrents. If we do not change the way some of
these people view the world and their responsibility to
others — just basic behaviour — we are unlikely to get
from legislative change such as this the kinds of
benefits we would hope to get.
I just want to say in closing that it is important also to
ensure that, along with the funding the government has
made available in recent times to tackle family
violence, other areas of funding in other areas of
government responsibility do not fall through the
cracks. Let me say in regard to the systemic review of
family violence deaths that was being conducted by the
Coroners Court — which the previous coroner,
Judge Coate, herself said would not necessarily be able
to continue under the current funding regime — that the
government must ensure that that funding is provided
so that the lessons-learnt process can continue. That is
necessary so that we do not regard family violence
deaths and coroners’ treatment of them as being
discrete incidents but can actually learn the lessons
from each particular case involving that conduct and so
that we can meld it into a body of knowledge that will
allow us to prevent incidents of that nature recurring in
our community. I have now been to too many women’s
health services that say that they are strained for
funding and that their ability to help women and
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children in crisis is being compromised by the funding
cuts they have had to endure. That needs to end as well.
Finally, let me go to the matter of the rally this
morning put on by the Law Institute of Victoria in
regard to the funding of legal aid. In the last sitting
week I moved a motion in this place to refer access to
justice matters to the Law Reform Committee of this
Parliament for inquiry. It was to look not just at legal
aid, but also at the Federation of Community Legal
Centres and police prosecutors. Interestingly, the
secretary of the Police Association was at the rally this
morning, sharing a platform with Rob Stary —
something I never thought I would see — but he was
there because he understood that legal aid funding and
funding for more police go hand in hand, and funding
one element of our law enforcement effort without
funding other elements — —
Mr O’Brien — Speak to the commonwealth.
Hon. M. P. PAKULA — I was getting to that,
Mr O’Brien. To do that without funding other elements
of our legal effort in a comprehensive way means the
whole system grinds to a halt.
As Mr O’Brien knows, before he led the charge to vote
down the reference in the last sitting week on party
lines, 21 to 19, I made the point that the commonwealth
was not blameless. But the fact of the matter, and the
matter that was dealt with by this morning’s rally, is
that much of the strain on the legal system right now —
much of the strain on the courts, much of the strain on
police prosecutors and much of the strain on legal
aid — is a consequence of policy decisions taken by
this government. None of that lets the commonwealth
off the hook for its decreasing contribution as a
percentage of legal aid funding over the last couple of
decades, but this government needs to take
responsibility for the changes it has made.
As it has recognised the need for a new prison and as it
has recognised that putting more police on the ground
costs money, the government needs equally to
recognise that legal aid funding needs to grow
commensurately. If it does not, what we will have is
more unrepresented accused before the courts. As
Mr O’Brien knows very well, every time there is an
unrepresented accused, it leads to an adjournment;
every adjournment leads to a backlog; and every
backlog means justice is delayed. When we are talking
about victims of family violence, we cannot afford
justice to be delayed. Justice must be swift, justice must
be fair and justice must be proportionate. But
importantly, people who are involved in these processes
have an expectation that they will not be dragged
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through the legal system month after month, year after
year. Therefore appropriately funding legal aid,
appropriately funding community legal centres and
appropriately funding police prosecutors are all very
important elements of making sure that our justice
system works properly.
I am the first to recognise that that is not solely a matter
for the state, but it is important that the state
government recognises the consequences of its own
actions and the consequences of the policy decisions it
makes and that it ensures that its system is geared to
deal with the consequences of those actions. It is not
necessarily the case that all of that could have been
resolved overnight, but it certainly would have been a
nice start if the government had agreed to allow the
Law Reform Committee of this Parliament to look at all
those issues over the first half of 2013. Alas, the
government refused to support that reference motion,
and the matter is now just rolling along, apparently in
the hands of some commonwealth review.
We support the bill. We support the changes both to the
family violence legislation and to the provisions dealing
with police pursuits, but we urge the government to
ensure that every element of our legal system is
appropriately funded, supported and resourced to
enable these matters to be dealt with expeditiously and
without unnecessary delay.
Motion agreed to.
Read second time.
Third reading
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — By leave, I
move:
That the bill be now read a third time.

In doing so, I thank all honourable members for their
contributions.
Motion agreed to.
Read third time.
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INTEGRITY AND ACCOUNTABILITY
LEGISLATION AMENDMENT BILL 2012
and PROTECTED DISCLOSURE BILL 2012
Second reading
Debate resumed from 29 November; motions of
Hon. G. K. RICH-PHILLIPS (Assistant Treasurer).
Hon. M. P. PAKULA (Western Metropolitan) — It
gives me pleasure to speak on both bills, the Integrity
and Accountability Legislation Amendment Bill 2012
and the Protected Disclosure Bill 2012, and to indicate
that the opposition will not be opposing either bill,
although it will be seeking to amend one of the bills. As
a consequence of the extraordinary report that has been
tabled today from the Victorian Ombudsman the
opposition will be supporting attempts, albeit in a
modified form, to have final consideration of this bill
deferred until the Parliament resumes in the new year.
The opposition will be doing that because the
Ombudsman has indicated today that in his view this
legislation may well be unconstitutional on the basis of
constitutional advice that he has received. It would be a
travesty if we were to be back here in 2013 debating a
new IBAC (Independent Broad-based Anti-corruption
Commission) bill because this legislation had been
struck down by the High Court. That is the situation to
which the Parliament has been exposed by the
government by virtue of its stubborn, hard-headed,
unyielding refusal to consider many of the matters that
have been put to it, not just by the Ombudsman but also
by the Accountability Round Table, the Labor Party,
the Greens party and experts in the field, where there
are, without question, ongoing issues with this bill,
highlighted no more keenly than in the Ombudsman’s
report tabled today, in which at page 15 he
unequivocally said:
… it would be unwise to finalise the Parliament’s
consideration of the bills until this issue is clarified.

I will say more about that later.
Having said that, it is at least possible, even likely, that
we will nevertheless be required to make a call on these
bills today if the government holds true to its form on
every other piece of legislation that has been through
the Parliament since December 2010. If it holds to its
form in the other place on these two pieces of
legislation, it will reject any attempt by the Labor Party,
the Greens party and the Ombudsman to allow this
legislation to be given proper consideration over the
summer break, given the new revelations we have
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heard today. In that context, it would be at least prudent
to discuss what is in the bills.
It is reasonable to say that the bills complete the
legislative framework for IBAC, and for the other
bodies in Victoria’s new integrity regime, and
establishes whistleblower protection functions and
various other things. It finalises and clarifies IBAC’s
functions and processes; it absorbs the Office of Police
Integrity and all of its former functions into IBAC; it
absorbs the special investigations monitor and all its
functions into the Victorian Inspectorate; and it allows
IBAC to investigate serious corrupt conduct of public
officials — it is not corrupt conduct but only serious
corrupt conduct, and only after it is already established
that the serious corrupt conduct has taken place can it
then conduct an investigation. Again I will say more
about that later.
IBAC may refer incidents which are outside its ambit to
other integrity bodies such as the Ombudsman. It does
not have to, but it can if it so chooses. We may well be
confronted by the absurd situation where the
Ombudsman commences an investigation into a
complaint and at some point form the view that there is
an allegation of corruption involved. The Ombudsman
might then refer that matter to IBAC. IBAC might then
determine that it does not think it is a matter for IBAC
and just dispose of the matter altogether so that it never
gets investigated, it is never reported on and it falls
through the cracks entirely. IBAC does not have to send
the matter back to the Ombudsman, but it can choose to
send the matter back.
The bill amends — to use a generous description — the
functions and operations of the Ombudsman and the
Auditor-General, and grants the inspectorate oversight
over the coercive powers used. There is no doubt that
the bill narrows the jurisdiction of the Ombudsman.
Certainly it introduces a new confidentiality scheme for
Ombudsman investigations. It completes the oversight
web for the integrity regime whereby the Victorian
Inspectorate oversees IBAC, the Auditor-General and
the Ombudsman, and three parliamentary committees
oversee the entire regime. The Ombudsman has made
the observation that whilst he is more than content with
the notion of a parliamentary committee having
oversight of the Ombudsman’s office — because after
all the Ombudsman is an independent officer of the
Parliament, or at least will be until the end of the day —
the notion of having the Victorian Inspectorate
overseeing the Ombudsman is a notion that is not
replicated in any other integrity regime, certainly none
of which I am aware.
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The Protected Disclosure Bill 2012, the other bill we
are debating now, repeals the Whistleblowers
Protection Act 2001, and replaces it with a scheme to
be administered by IBAC in a clearing house capacity.
The bill allows disclosures to be made to a number of
public bodies. During the committee stage of the bill,
we will interrogate how those particular public bodies
were arrived at, why the disclosures are limited to those
bodies and whether the government considered any
other bodies in the construction of the bill. The bill
retains the existing mechanism for protected disclosure
about members of Parliament being made via
complaints to Presiding Officers. As pointed out by
many others, that means that a different protection
scheme will exist for those complaints. The bill
implements a single test to determine the need for a
protected disclosure to replace the multistage test which
is in place at the moment.
Given my role on the Public Accounts and Estimates
Committee, it would be remiss of me not to make a few
comments about the impact of this bill on the Victorian
Auditor-General’s Office (VAGO). As the house well
knows, the current Auditor-General completes his term
on Friday of this week. At some point in the
not-too-distant future we will have a new
Auditor-General, and obviously the regime under
which he or she operates will be of great importance
not just to that individual but to that office.
The legislation amends the Audit Act 1994 and deals
with the operations of the Auditor-General’s office. The
amendments focus on the aims of improving procedural
fairness, increasing information sharing, strengthening
mandatory reporting and increasing oversight. There
are amendments to the way procedural fairness is
exercised by VAGO. Reference is made to the right to
legal representation and interpreters, protection for
vulnerable witnesses, the requirement to provide
witnesses with information about legal rights and some
other changes. None of those are unimportant, but I
suspect the Auditor-General’s office would believe
there are some other changes to the Audit Act that the
Auditor-General considers far more important to the
ability of the Auditor-General to do the job. It is a
shame this legislation does not deal with those elements
of the Audit Act.
However, by far the most concerning matters in relation
to these bills go to the powers of the office of the
Ombudsman, who is also an independent officer of the
Parliament. In his report tabled today the Ombudsman
has made what are, to put it lightly, a number of
stinging observations about this legislation. The
Ombudsman’s office has on many occasions made
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observations about office-holders, institutions and the
like that would be regarded as critical, but where this
report is so extraordinary is in the very direct manner in
which the Ombudsman asserts that the bills may be
constitutionally invalid, certainly as they relate to the
office of the Ombudsman.
I will go to some of the remarks made by the
Ombudsman with regard to the bills we are debating
here today. The first matter raised by the Ombudsman
to which I want to refer are his reflections about serious
corrupt conduct. He remarks that it is a flaw in the bills
that the serious corrupt conduct jurisdictional test has to
be met in order for an investigation to be conducted.
This goes to the criticism the opposition has been
making for some time about the whole suite of IBAC
bills — that is, it is a legislative framework that begs
the question and puts the cart before the horse.
Let me put on the record my congratulations to
Mr O’Bryan, SC, who today was named the IBAC
Commissioner; however, Mr O’Bryan really is going to
have his work cut out for him. It is beyond me to
understand how anyone, even an eminent senior
counsel, is meant to ascertain whether or not serious
corrupt conduct has occurred without first conducting
an investigation. I think it is beyond most sensible
people to understand how it can be that an investigation
cannot be conducted unless the IBAC Commissioner is
satisfied that serious corrupt conduct has occurred.
Surely that is the purpose of the investigation, and that
is something on which the Ombudsman remarks
unfavourably in his report. However, at page 5 he also
makes the point that under certain provisions the
Ombudsman has to refuse to deal with a matter that
appears to involve corrupt conduct. As he says, that is a
very low threshold because it is below the standard for
IBAC’s jurisdiction of being reasonably satisfied, and it
is likely to prevent the office of the Ombudsman from
investigating many of the more serious matters
received.
The Ombudsman goes on to make the point that once
he forms a view that a complaint appears to involve
corrupt conduct, is obliged to cease the investigation
and notify IBAC of the complaint. As the Ombudsman
points out at the bottom of page 5:
However, there is no guarantee that such actions will be taken
as there is no reporting obligation, either in IBAC’s annual
report, or its reporting obligation to the IBAC Committee
(which is where the obligation should be) which requires
IBAC to report how notified complaints were handled.

Let us just understand the implications of what the
Ombudsman finds. At page 5 of his report the
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Ombudsman says that once he forms the view that a
complaint appears to involve corrupt conduct, he is
obligated to send that matter to IBAC. IBAC might
investigate the matter, refer the matter back to the
Ombudsman, refer the matter to another body for
investigation or dismiss the complaint, but nobody may
ever know which action the IBAC Commissioner takes,
because the IBAC Commissioner is not obliged to
report on what he or she does. Unless the matter is
referred back to the Ombudsman and the Ombudsman
reports on it or it is referred to another body and that
body reports on it, the matter might simply disappear
into the ether and no-one will ever be any the wiser.
That is the integrity regime that this government
trumpets.
Members of the government will undoubtedly stand up
and say, ‘This is a step that the former government was
not prepared to take’. Too right we were not! We were
not prepared to come up with something like this where
a matter can be referred from the Ombudsman to IBAC
and then bounce around, disappear and never be
investigated, and no-one ever finds out about it. That is
the regime that those opposite are putting in place. They
trumpet it, brag and boast about it, and they make out
like they have done what they said they would do. This
is nothing like what they said they would do.
Those opposite told us we would have a New South
Wales-style independent commission against
corruption. I can assure members of this house that
anyone who has ever had any interaction with the New
South Wales Independent Commission Against
Corruption will be rolling in the aisles laughing at the
suggestion that this legislative regime bears any kind of
resemblance to that regime. It does not bear even a
passing resemblance to it. The only thing this regime
and that regime have in common are the words
‘independent’ and ‘corruption’ — that is it. Nothing
else about the two regimes is remotely similar because
theirs is a true independent commission against
corruption and this is rapidly descending into a bit of a
farce.
The Ombudsman also goes on to say that he should be
able to continue to investigate matters that appear to
involve corrupt conduct until such time as IBAC takes
them over, dismisses them or refers them to another
body. Does that not make a bit too much sense? What
that would mean is that every matter is investigated by
someone. Under that regime the Ombudsman can in
effect continue to deal with a matter until IBAC says,
‘No, that matter belongs here’. Then everyone would
have absolute clarity and certainty about where
responsibility for a particular complaint resides. But
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under the regime that has been put forward by the
government there is no clarity about that whatsoever.
The Ombudsman goes on to say that many of the
changes that relate to the Ombudsman’s office are
inconsistent with an independent officer of the
Parliament reporting what he or she considers
necessary, and that the changes impede the
Parliament’s ability to receive that information. This is
important because it goes to the whole issue of
constitutionality.
The Ombudsman is particularly exercised by the notion
of the exclusion of any cabinet material from any report
by the Ombudsman. What makes this change
particularly curious is that the Ombudsman, it seems, is
not able to report on cabinet material, even if the
relevant minister has willingly handed that material
over to the Ombudsman. In other words, at the moment
there is some ability for ministers, particularly the
Attorney-General, to decide whether or not the
Ombudsman receives certain material in the conduct of
his investigation. But the legislative change we are
being asked to support today ensures that even if a
minister hands that material over willingly —
voluntarily — the Ombudsman still cannot make
reference to it in a report. On page 7 of the
Ombudsman’s report tabled today he makes clear the
absurdity of this in terms of the type of convoluted
language that he will be required to use in a report as a
consequence of the changes that are being brought
forward today.
Of most concern is that from page 12 onwards of the
Ombudsman’s report he indicates that it is at least
possible — and clearly in his view probable — that
certain provisions in the IBAC suite of bills and acts are
inconsistent with the Ombudsman’s constitutionally
entrenched role as an independent officer of the
Parliament. He said:
Moreover, such provisions may be constitutionally
invalid.

He goes on to talk at some length about the significance
of an independent officer of the Parliament and all that
it entails. He also talks at some length about advice
received and makes reference to the fact that provisions
in the IBAC legislation Ombudsman to at least appear
to require the act in a manner which is inconsistent with
the essential elements of being an independent officer
of the Parliament. To ensure that no-one is under any
doubt as to what the Ombudsman means and what he is
suggesting I quote from page 15:
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Given the importance and ramifications of this advice, it
would be unwise to finalise the Parliament’s consideration of
the bills until this issue is clarified.

What we have from the Ombudsman is, in my view,
not a report that says we should not have an IBAC. It is
not even a report that says the bills that are before the
house today should be rejected. What we have from the
Ombudsman is a clear recommendation of delay. We
have a clear recommendation that the government
really ought to go back and seek some advice about this
matter. It ought to give proper consideration to the
question of whether or not this legislation is an assault
on the independence of the Ombudsman’s office and
whether or not it impedes the ability of that office to
operate as an independent office of the Parliament.
None of which is to say, by the way, that the
Ombudsman’s advice is entirely correct and that the
government’s view is entirely wrong. It is, however, at
least worthy of a second look. It is at least worthy of
January. Let us take January to make sure we get this
right. Let us take January to ensure that we do not have
to endure the spectacle of this IBAC legislation being
overturned in the High Court.
It is interesting to note that later this week the
government is going to bring forward what is
colloquially known as the bikie’s bill. Those of us who
follow these matters would know that bikie bills in
New South Wales and South Australia were thrown out
because they were constitutionally invalid. The
Department of Justice — and to give it credit, the
government — has, I believe, done a great deal of
thinking about the way the bill ought to be constructed
in order to avoid a similar thing happening to criminal
organisations legislation in Victoria. Hopefully, as a
consequence, the legislation that will be debated in this
place on Thursday will withstand constitutional
challenge in ways that the New South Wales and South
Australian legislation could not because that work has
apparently been done.
It is a shame that the government is not prepared to do
the same in respect of the IBAC legislation. This is not
a member of the opposition saying that there may be a
query over the constitutional validity of the bill. This is
not even some Collins Street lawyer. This is the
Victorian Ombudsman, who has received high-level
advice about the interaction of this legislation with his
office and its status as an independent office of the
Parliament, telling us in a report tabled today that the
bill might be invalid. It seems that the government’s
response to that will be to simply hit and hope. It is
interesting that the government is prepared to take that
chance. Sir Humphrey Appleby would describe that
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behaviour as being very courageous, and I do not think
that is normally meant as a compliment in that context.
It is also worth going through some of the other
elements of this bill as they relate to the office of the
Ombudsman. First of all, it potentially narrows the
Ombudsman’s jurisdiction in terms of their ability to
investigate the administrative actions of an authority.
Certainly the definition of ‘authority’ excludes
councillors, and from that perspective it would seem to
narrow the Ombudsman’s jurisdiction. It states that the
Ombudsman must not perform his or her duties if they
would prejudice IBAC or Victorian Inspectorate
investigations or criminal proceedings. It indicates that
the Ombudsman may conduct own-motion
investigations into administrative actions that do not
appear to involve corrupt conduct and would not be
taken under the Freedom of Information Act 1982. I
have already made sufficient comments about the
exclusions as they relate to those actions that may
appear to involve corrupt conduct.
I think it is right to say that this legislation is not only
worrisome because of the matters raised by the
Ombudsman both in his letter and in his report to the
Parliament tabled today; it is worrisome, first of all,
because it is 18 months late. If the government’s excuse
for the delay is that it has taken an extra 18 months to
make sure it gets it absolutely right, one would have
thought that at least it would have got it absolutely
right. Instead we have an 18-month delay which has
been followed by six or seven attempts at legislation, all
of which have culminated in one of the state’s most
senior integrity officers, the Accountability Round
Table and almost everybody else describing what has
finally been served up as a dog’s breakfast.
There are no cheerleaders out there for IBAC in the
form in which it has been presented by this
government. There are plenty of cheerleaders for an
IBAC, there are plenty of supporters for the concept
and there are plenty who are pleased that we are going
to have one, but there is almost nobody — I do not
think I can recall a single commentator other than
members of this government — who has supported the
design of the system that has been brought forward by
the government to the Parliament; no-one.
Its depiction as a powerful New South Wales-like
institution is an entirely false depiction. Its depiction as
being what the government promised to bring in is
equally false. It has been limited in its capacity to build
intelligence by its design. It will rely almost entirely on
complaints made to it. Certain public bodies will be
under a duty to refer corrupt conduct to IBAC, but
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government departments will not be among them.
Government departments or departmental heads who
discover corrupt conduct will not be under any
obligation to make a mandatory report to IBAC.
Complaints about ministers may be resolved by the
Premier of the day accepting the recommendation of
IBAC, and they will thereafter never see the light of
day; they may well remain entirely secret.
The Ombudsman will only be able to do his job when
triggered by a complex maze of referrals. Government
ministers will, in many respects, be in a situation where
for them it is the Parliament that is the first port of call.
Complaints might bounce around the system for ages or
fall out of it altogether without anybody ever knowing.
Parliamentary committees, which are supposedly going
to oversight these things, will no doubt be dominated
by government members, just like the Privileges
Committee is dominated by government members. That
is the committee that the Premier thinks ought to be the
appropriate vehicle for investigating the conduct of the
member for Frankston in the Assembly — such
conduct, by the way, which would almost certainly not
fall within the remit of this IBAC. We will not know
until we test it, but given the way that this legislation
has been designed it will surprise nobody to know or to
find out that that kind of conduct does not meet the
threshold — the very high threshold, the almost
impossible-to-meet threshold — that has been created
by the government.
For that reason we will be seeking to amend the bill by
incorporating misconduct in office. I am happy to have
the amendments circulated by the Clerk.
Opposition amendments circulated by
Hon M. P. PAKULA (Western Metropolitan)
pursuant to standing orders.
Hon. M. P. PAKULA — That is the standard that
members of Victoria Police will have to meet. They
will be subject to investigation for misconduct in office.
It is a reasonably high threshold offence, the definition
of which is well formed; it is not an amorphous or
poorly understood offence. Misconduct in public office
is a serious offence, and it is one that ought to be within
the remit of the Independent Broad-based
Anti-corruption Commission. It is not good enough for
this regime to have been calibrated to protect secrets, to
protect MPs and to protect officials from real
investigation.
Right now, as the legislation stands, only sworn and
unsworn officers of Victoria Police can be investigated
by IBAC for misconduct. To have a situation where
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IBAC can investigate conduct which diminishes
confidence in a public body, which is effectively what
the threshold is in many circumstances for the offence
of misconduct in office to be made out, but to only be
able to investigate that where a member of Victoria
Police is considered responsible for it, means that it is
not difficult to understand why the Police Association
and members of Victoria Police find that limitation just
a little bit much to take. I think they are right when they
take the view that their members have been singled out
for what they believe is disproportionate scrutiny, and
that is fair enough.
However, the bigger problem is that all other public
bodies and public officers will escape scrutiny — the
same scrutiny that is being applied to members of
Victoria Police — when it comes to misconduct in
public office. Government department staff, council
staff, public servants, ministerial staffers, ministers,
members of Parliament, judges, magistrates — all those
officers, all those employees — are exempt from the
concept of misconduct in public office which is going
to be applied to members of Victoria Police.
We decided not to come in here with a raft of
amendments, all of which would undoubtedly go down
in glorious defeat as the government exercises rule 21,
as it has done so brutally over the last two years. But
this is a change which is beyond important. This is a
change which will ensure that everyone who is subject
to the IBAC regime is effectively subject to the same
regime, at least as regards the concept of misconduct in
office. This is an amendment that we will move in
committee. We would not only appreciate receiving but
would also hope that we will receive the support of all
members of the house for it, but I say none of that with
high expectations of government members departing
from their long-held application of rule 21.
Finally, we will in addition be moving an amendment
to a referral motion that we believe will be moved by
Ms Pennicuik on behalf of the Greens about this matter
being considered further by the relevant upper house
committee for report back to the Parliament in April
2013.
The opposition thinks that as a consequence of today’s
report it is appropriate that not only members of the
government but all members of this place consider this
issue more fully and perhaps receive the Council’s own
advice about the question of whether the changes to the
Ombudsman’s responsibilities provided for by these
bills are unconstitutional or risk being found to be
unconstitutional. There is no reason why the existing
integrity framework could not remain in place until we
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reconvene here on Tuesday, 5 February 2013. Equally
there is no reason why the government could not deal
with this matter comprehensively by conducting its
own inquiry, taking some soundings, seeking some
advice, allowing the Ombudsman to appear before that
committee and perhaps having members of the
government appear before the committee in the days
leading up to the first sitting week of 2013.
I think all members of this house would feel far better
about this legislation if we had some comfort about the
matters raised by the Ombudsman today, but there is no
way we can receive that comfort today, as there is no
way that the government could have properly
considered and responded to the Ombudsman’s report
in the hours since it was tabled just after noon today.
Some 4-and-a-bit hours after the report was tabled we
are now debating the legislation.
We, as members of Parliament, and the Victorian
community are entitled to better than that. We are at
least entitled to January. I know members of the
government want to head off over the summer and do
other things throughout January. No doubt calls to
many ministerial offices will go to voicemail from
about a week from today until late January. However,
we are talking about an integrity regime that will exist
in one form or another in this state from here on, and it
is important that we get it right and that the
considerations raised by the Ombudsman in the report
tabled today are able to be examined properly, not in
4 hours but at least over the course of a month. We will
seek to allow the Parliament to have that month when
Ms Pennicuik moves her referral motion.
I know members of the government will, over the
course of the debate, trumpet the fact that the
government has brought legislation establishing an
IBAC to the Parliament for the first time, but the issue
is not about having an integrity body that you can call
the Independent Broad-based Anti-corruption
Commission or about being able to put out a media
release saying, ‘We did it’, or even about being able to
appoint someone as IBAC Commissioner some
18 months after the government said it would; it is
about having a regime that works. If it does not work, it
is all so much guff and spin, to use an overused word.
What the government has actually done is bring in a
regime that is nowhere near what it promised, nowhere
near what people expected, possibly constitutionally
invalid and arguably inferior to the regime it is
replacing despite the fact that it has a fancier title.
You do not need to take my word for it; the limitations
that the opposition, the Ombudsman, the Accountability
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Round Table, the Greens and everybody else have
highlighted over the course of the last 18 months will
be readily apparent once this body is up and running as
matter after matter is rejected by IBAC as being beyond
its jurisdiction, as matter after matter bounces around
our integrity framework — between the Ombudsman,
the Auditor-General, the Local Government
Investigations and Compliance Inspectorate and
IBAC — and possibly disappears off the radar
altogether.
The concerns that have been raised by the Labor Party,
the Greens and almost every commentator will not
forever remain untested; they will be tested by the
real-life experience of how this body will work. The
way the government has set it up, the limitations it has
placed upon it and the inconsistencies that are apparent
within the framework mean that not only will it not
work the way the government says it will work, it may
not even work the way the government intends it to
work, and if worse comes to worst, it may even be
knocked out in the High Court.
We urge the government to take the time to give this
legislation more consideration over the summer and
come back on 5 February having done that work, and
not to expect the Parliament to rush this legislation
through tonight on the back of one of the most
extraordinary Ombudsman’s reports I think any
member of this house has ever seen.
Mr O’BRIEN (Western Victoria) — It is with great
pleasure that I rise to make a contribution on behalf of
the government in relation to the two pieces of
legislation we are considering in this cognate debate —
the Integrity and Accountability Legislation
Amendment Bill 2012 and the Protected Disclosure Bill
2012. These are important pieces of legislation that will
mark the culmination of the coalition’s establishment of
the first-ever independent broadbased anticorruption
commission in Victoria’s history as well as an
important integrity regime that will provide appropriate
oversight and accountability in terms of not only the
important new body but also the existing integrity
bodies and the other integrity bodies that have been
established in this state.
It will be important for persons considering these
debates to place them in the context of the respective
scorecards of the government and the opposition in
relation to these matters of an independent broadbased
anticorruption commission. In response to the
suggestions by Mr Pakula in his contribution that the
government has taken too long to establish IBAC
(Independent Broad-based Anti-corruption
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Commission) — and at the same time his suggestion
that consideration of the bill be further postponed —
the government has considered these issues very
carefully and has proceeded in a step-by-step, measured
way to establish Victoria’s integrity regime.
Whilst it might have taken two years to get to this stage
of completing the regime, and the extensive searches
and processes in relation to the important appointments
announced today of the IBAC Commissioner and the
Victorian Inspector have also taken some time, I say to
Labor that sometimes it is better late than never. The
record of the previous government is of not one
broadbased anticorruption commission; the score was
zero after 11 years.
Hon. M. P. Pakula — We didn’t nobble the
Ombudsman or the Auditor-General, mind you.
Mr O’BRIEN — I think the office of the
Auditor-General virtually goes back to the
establishment of the colony of Victoria, so that was not
something the previous government established.
The roles of the respective independent officers of the
Parliament will remain, and the new integrity bodies
will interact with them. An important part of what this
particular legislation does is to clarify and confirm the
processes by which the various integrity bodies interact
with each other, and it does so in a very careful and
considered way. In relation to any suggestion that the
government requires more time, it does not require
more time; rather it has taken its time to deliver a very
considered suite of legislative amendments, with not
only this bill but also the previous bills.
To date, bills in relation to IBAC have included:
obviously, the present bills, which are the Integrity and
Accountability Legislation Amendment Bill 2012 and
the Protected Disclosure Bill 2012; the Independent
Broad-based Anti-corruption Commission Amendment
(Examinations) Bill 2012, which was passed by this
house on 22 May 2012; the Independent Broad-based
Anti-corruption Commission Amendment
(Investigative Functions) Bill 2011; and the first
establishing IBAC bill in 2011, which also involved a
cognate debate — with a bill establishing the Victorian
Inspectorate. Those two bills allowed the very
important educative role of those bodies to begin, and
they have been carefully added to by the series of
detailed pieces of legislation providing for examination
and investigation powers. The building up of this
integrity regime has also included the appointment of
the acting IBAC Commissioner, Ron Bonighton, and
other members of the various integrity regimes.
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Other important legislation brought to the Parliament
by this government, and for which the Labor Party’s
score is zero, has related to the freedom of information
(FOI) commissioner, which is an important body that
has provided significant independence and reform to an
area that has seen much contention.
Hon. M. P. Pakula — Except they can’t look at
ministers, department heads and cabinet-in-confidence
claims.
Mr O’BRIEN — Neither could anything under
your regime, Mr Pakula. What the FOI commissioner
can do is provide the independence to FOI assessments
that was lacking under the Labor regime. This is the
point of our contribution in response to the Labor
Party’s complaints.
For almost 11 years we had Mr Brumby, in his time as
Treasurer and certainly as Premier, fiercely resisting the
establishment of an IBAC on supposed policy grounds.
One of the reasons, famously, was that it would be a
lawyer’s picnic. In the end, in light of the Proust report
and others and in the dying throes of his regime,
Mr Brumby was brought kicking and screaming to the
table to establish an IBAC. What did Labor do? It
rushed it and came up with a regime that commentators
universally labelled as being unworkable.
I might remind the house at this point of some of that
commentary. The Australian of 4 June 2010 contained
an article headed ‘Brumby’s cosy corruption buster’,
which at its opening paragraph says:
For Victorian Premier John Brumby, the report by Elizabeth
Proust recommending the establishment of an independent
anticorruption regime for his state was a bittersweet
document.
It was bitter because it contradicts the state Labor
government’s 11-year-old mantra that corruption in Victoria
can be managed by a hotchpotch of separate bodies that hold
no powers to properly scrutinise local government, judges,
politicians and their staffers. It was sweet because the Proust
report gave Brumby a plausible political way out from his
dogmatic refusal to take action in the face of mounting
evidence of failures and gaps in the state’s fight against
corruption.

The article goes on to say a few paragraphs later:
Brumby finally conceded yesterday that ‘the time is right for
further reforms to take public accountability and integrity to
the next level’.

The time was right for taking integrity regimes forward
in this state, but it was not because of any of the
spaghetti bowl reforms that Mr Brumby belatedly
sought to take to the election. It was because the
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electorate was able to put an end to his regime and elect
the Baillieu-Ryan coalition government, including the
Minister responsible for the establishment of an
anticorruption commission. With this piece of
legislation he has delivered on that electoral promise.
Labor now turns up and says, ‘You haven’t done
enough’ or ‘It may not work’. These are the plaintive
cries of those who should have acted when they had the
chance. Their score was zero. They are the people who
should have taken the fight up to Mr Brumby to change
his view a lot earlier than he did, but they failed to act
then and they are attempting to say we should do more
now.
Another matter Mr Pakula raised in his contribution
relates to concerns expressed by the Ombudsman. It is
fair to say that this report has just been tabled today, but
many of the comments in the report have previously
been put into the public domain. In relation to the
concern that the Ombudsman was not consulted, we
have had the Minister responsible for the establishment
of an anti-corruption commission, Minister McIntosh,
confirm to the Parliament that the Department of
Premier and Cabinet discussed reforms in relation to
IBAC with the Ombudsman and officials who also met
with Ombudsman Victoria on a number of occasions to
discuss the reforms. In relation to a number of the
amendments that now find their way into the bills as
they present to this house, these amendments have
taken into consideration a number of the matters the
Ombudsman raised with the government that resulted
in house amendments being introduced into the other
place.
Those amendments, in summary, firstly relate to the
definition of compulsory appearance, which clarifies
that it includes all appearances where coercive powers
are used. A consequential change has also been made to
the definition of Presiding Officer as a result of that
amendment. The requirement that complaints be made
in writing does not apply where the Ombudsman
considers that the complainant is under the age of
18 years and does not have sufficient knowledge of the
English language to make a complaint in writing or has
a mental or physical impairment that prevents them
from making a complaint in writing.
Those house amendments also changed the threshold
for exceptions to the procedural fairness requirements
in the following sections of the Ombudsman Act 1973:
section 18(1)(1A), which is the advance notice
requirement for compulsory appearances;
section 18C(3), legal advice and representation; and
section 18D, advance notice for voluntary appearances,
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and the threshold has changed from ‘would be likely’ to
‘may’. They also amended the title to new
section 25AB, which relates to reports on investigations
referred to by Parliament to remove the words ‘to
Parliament’. This is intended to clarify that the
Ombudsman is not prevented from also reporting under
section 25A(2) on the results of these investigations.
The house amendments amended the requirement to
provide an opportunity to respond to proposed adverse
comments or opinions under section 25A(2) so that the
Ombudsman must fairly set out the person’s response
rather than requiring that he fairly set out each element
of that response. It also made minor technical changes
to a number of provisions, including to clarify matters
which may be prescribed under the act or which will be
prescribed by the rules of the Parliament made under
the act.
Consequential changes have also been made to reflect
the renumbering of the clauses of the legislation and the
amendments made to provisions of the legislation
relating to the Audit Act. To those considering the
debates on these bills, it is important to note that there
will be a consequential renumbering across the bills,
which will obviously mean clause numbers have
changed, but at the completion of these bills, assuming
that they are carried by this house and receive assent,
will be consistently numbered pieces of legislation.
In relation to the latest report received today, given that
the comments from Minister McIntosh were made
some time ago and reported on 27 November, it is fair
to say that the government does not accept the
Ombudsman’s categorisation of its integrity reforms.
For the reasons I have stated, the government has
considered some of the concerns of the Ombudsman
and made the house amendments I have referred to. It
has also considered the matters raised in the
Ombudsman’s report tabled today and has taken
advice, and it is fair to say that the government
disagrees with the Ombudsman’s interpretation as set
out in the report, particularly in relation to the
constitutional questions. The government has
developed reforms taking into account the
independence of the officers of Parliament — those
very important officers such as the Auditor-General and
the Ombudsman — and it is confident that the proposed
legislation is valid. The government introduced the
specific house amendments I have referred to in order
to respond to a number of the issues raised by the
Ombudsman. We are also confident that the legislation
as drafted achieves the government’s policy intentions.
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The government looks forward, after the contributions
of other members and no doubt the potentially
extensive committee stage that will follow this stage, to
the ultimate timely passage of the legislation. Most
importantly, the government is very pleased to have
made the announcement today of the inaugural IBAC
Commissioner and the Victorian Inspector. Just to
remind members of those two appointments, the
inaugural IBAC Commissioner will be Mr Stephen
O’Bryan, SC, who is a lawyer of 30 years standing. He
was called to the bar in 1983 after having been
associate to Justices Aickin and Dawson of the High
Court of Australia and was appointed senior counsel in
2003. Mr O’Bryan has extensive experience in the field
of administrative law, including royal commissions,
boards of inquiry and coronial inquests. As has been
said, he will take over from the acting commissioner,
Ron Bonighton.
As for the Victorian Inspectorate, the new inspector
will be Mr Robin Brett, QC, who was appointed to the
bar in 1979 after five years as Victorian parliamentary
counsel. He was appointed as a Queens Counsel in
1996 and has over 35 years experience in the law. He
will assume that very important oversight position of
the Victorian Inspector. That also goes some way
towards answering some of the other concerns raised by
Mr Pakula about what may or may not happen to a
particular complaint that goes to either the Ombudsman
or IBAC.
It is important to remember in relation to the comments
about constitutional validity that the Ombudsman is
also relying on legal advice as to constitutional validity.
The government has obtained its advice and is
confident that the legislation is constitutionally valid.
The government has been advised that the Victorian
Inspectorate’s oversight of the Ombudsman is
permissible on behalf of the Parliament and is
constitutionally valid. The oversight role of the
Victorian Inspectorate is consistent with the
Ombudsman’s independence and status as an
independent officer. The Victorian Inspector, like the
Ombudsman, is an independent officer of the
Parliament and will oversee the Ombudsman and his
officers on behalf of the Parliament.
This goes to the very example raised by Mr Pakula in
relation to what would happen to a perceived complaint
that would somehow disappear in the ether. Obviously
individuals have the ability to make complaints to the
Independent Broad-based Anti-corruption Commission,
and I do not need to remind the house of the breadth of
IBAC in relation to the bodies it can refer to. People
also have the ability to make a complaint to the
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inspectorate. The oversight provided by the
independent Victorian Inspectorate is important, as is
the oversight provided by parliamentary committees
and, ultimately, the Parliament, because it fits the very
phrase that opened many of the debates on the IBAC
legislation — namely, who is to guard the guards?. That
is a critical question in all integrity regimes. It is not an
easy question to answer, but it is important. The
diffusion of power and responsibility that occurs in any
governance regime should be carefully considered so
that there is accountability across the various regimes,
with a clear structure of places for individuals to go to.
If there is a difficulty with, for example, the way a
complaint has been received or not handled or
otherwise dealt with by IBAC, I remind members,
particularly Mr Pakula, of section 29 of the Victorian
Inspectorate Act 2011 — which may become
section 43 under the new numbering — which allows a
person to:
… make a complaint to the Victorian Inspectorate about the
conduct of the IBAC or IBAC personnel in respect of the —
(a) performance or exercise; or
(b) failure to perform or exercise; or
(c) purported performance or purported exercise —
by the IBAC or IBAC personnel of the duties, functions or
powers conferred on the IBAC or IBAC personnel in relation
to any matter.

Subsection (2) states:
Without limiting the generality of subsection (1), a complaint
may be made on the basis that specified conduct of the IBAC
or IBAC personnel was —
(a) contrary to law; or
(b) unreasonable, unjust, oppressive or improperly
discriminatory; or
(c) based on improper motives; or
(d) an abuse of power; or
(e) otherwise improper.

In effect this bill also introduces the ability to make
complaints about certain actions in relation to the Audit
Act 1994 and also the Ombudsman Act 1973.
Mr Pakula perceives that a difficulty that may arise is
that of a complaint not being properly handled. This
regime allows an individual to go to the guard of the
guards — in this instance, the Victorian Inspectorate —
to make a complaint about the handling of a corruption
complaint. But it is important to remember that the
oversight role is a very distinct position from that of
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primary accountability. It is an oversight role, and
therefore the independence of the Victorian
Ombudsman, the Auditor-General and the other
officers of Parliament, as provided under the
constitution and as supported by the government in this
legislation, is preserved. You have oversight but you
also have independence, and those two roles are not
incompatible. They are very compatible because they
allow you to have faith in the primary investigation by
the primary body. They allow you to have faith in the
initial guard, knowing that you have a guard of the
guards. It is accountability, it is very carefully
considered, and it has been brought to the Parliament in
a staged process, as is the manner of these bills, and in
the context of the opposition when in government not
having provided any of these oversight and
accountability roles.
In relation to the important oversight roles that will be
provided by these bills, I refer Mr Pakula to the
second-reading speeches by the minister representing
the Attorney-General in this place, particularly to where
the minister outlined the oversight by the Victorian
Inspectorate and said:
The bill will ensure that Victoria’s core integrity bodies — the
IBAC, the Ombudsman and the Auditor-General — are
subject to robust, independent oversight. This oversight is
critical to ensuring that the integrity system operates
effectively. The chief examiner and examiners exercise
similar coercive powers in the pursuit of investigating
organised crime and will be made subject to comparable
oversight arrangements.

In relation specifically to the Ombudsman the minister
said:
The bill will provide the Victorian Inspectorate with targeted
oversight functions in relation to the Ombudsman and
Auditor-General and their offices and the chief examiner and
examiners appointed under the Major Crime (Investigative
Powers) Act.
The Victorian Inspectorate’s oversight role will be focused on
the use of coercive powers and compliance with procedural
fairness requirements by Ombudsman and VAGO officers
and the chief examiner and examiners.

I remind the house that part of the integrity regime also
provides for oversight by parliamentary committees.
The office of the Auditor-General is overseen by the
Public Accounts and Estimates Committee, and that
arrangement will continue under the new regime. There
will also be the Accountability and Oversight
Committee, which will be the new committee with
functions to oversee the Ombudsman and his office as
well as the FOI commissioner, and the IBAC
Committee, which will oversee IBAC and the Victorian
Inspectorate. Those arrangements will provide
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important parliamentary oversight. There are a number
of guards, but the role of the guards is carefully defined
and clearly delineated.
There is no loss of independence to the office of the
Ombudsman. Powers transferred to a more appropriate
body as part of the integrity regimes will mean there is
not the danger of complaints being lost in the ether,
which was the case under the previous regime because
there was no independent, broadbased anticorruption
commission. When you do not have integrity bodies it
creates a vacuum. This is a carefully considered,
detailed suite of legislation, including the reforms to the
protected disclosure or whistleblower legislation, which
we have barely touched on and, given the time, I will
not delve into, noting the comments by Mr Pakula and
Ms Hennessy, the member for Altona in the Assembly.
I think Ms Hennessy described the existing
whistleblowers regime as a lean-to. The problem with a
lean-to, Mr Leane — I do not mean to make a pun, and
I am sure he will not accuse me of making a pun — —
Mr Leane interjected.
Mr O’BRIEN — The problem with a lean-to, as he
may be aware, is that if you lean on something and
there is nothing there to catch you, you can fall over.
That is in effect what we had under the regime of the
previous government. They were leaning — and
eventually they fell, after 11 long years. I agree with
Ms Hennessy’s apt description of the previous
government’s whistleblower regime, which was not
reformed; I agree it was a lean-to. I will not take the
lean analogy any further.
In concluding my contribution to the debate I commend
the minister, his staff, the various departmental officers
and the independent officers for raising their concerns,
as they have done. I trust that in responding on behalf
of the government I have responded to the concerns
raised by Mr Pakula. Of course there will be a
committee stage, which can address any further
questions that remain. It is an important and difficult
area, but it is an area fundamental to our democracy and
for which this government and the minister should be
commended. I commend the bills to the house.
Ms PENNICUIK (Southern Metropolitan) — The
bills before us now, the Integrity and Accountability
Legislation Amendment Bill 2012 and the Protected
Disclosure Bill 2012, which we are debating together as
they are very much intertwined and related to each
other, have emerged after a considerable silence
following the previous bills that enacted part of the
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Independent Broad-based Anti-corruption Commission
(IBAC) and Victorian Inspectorate regimes.
I will firstly go to the Integrity and Accountability
Legislation Amendment Bill 2012. The bill aims
mainly to deal with transitional and consequential
matters to properly transfer the powers and procedures
to IBAC as part of the implementation of the new
regime being set up by the government. The bill
transfers the Office of Police Integrity (OPI)
investigations, assets, liabilities and court records to
IBAC, and the IBAC Commissioner will then decide,
using his or her discretion, what will or will not
continue to be pursued taking into account what is
currently under way in the Office of Police Integrity.
The bill also transfers police oversight functions from
the Office of Police Integrity and the Ombudsman to
IBAC in relation to the destruction of illicit drugs,
maintenance of the sex offenders register, the use of
restricted tolling information and the administration of
terrorism and witness protection laws. The
Ombudsman’s current monitoring and investigative
functions in relation to police personnel are transferred
to IBAC.
The bill invests IBAC with further investigative
powers, including powers under the Crimes (Assumed
Identities) Act 2004 and the Crimes (Controlled
Operations) Act 2004, to which we partly referred in
the debate on the bill debated just before this one, the
Justice Legislation Amendment (Family Violence and
Other Matters) Bill 2012.
The bill transfers the functions, powers and work in
progress of the special investigations monitor (SIM) to
the Victorian Inspectorate so that there is a single body
responsible for overseeing the use of covert and
coercive powers by integrity and law enforcement
bodies in Victoria. In fact this bill completes the job of
abolishing the Office of Police Integrity and the special
investigations monitor.
The bill also finalises the legislative requirements for
the granting of telecommunications interception powers
to IBAC. It will enable IBAC to use such powers that
are currently used by the Office of Police Integrity. The
bill changes to some degree the powers and functions of
the Ombudsman and Auditor-General but allows them
to share information with IBAC and other key integrity,
law enforcement and prosecution bodies.
The bill introduces many new oversight arrangements,
including of the Auditor-General, who is already
overseen by the Public Accounts and Estimates
Committee (PAEC). This arrangement will continue,
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but the Auditor-General will also be overseen by the
Victorian Inspectorate in terms of the
Auditor-General’s exercise of coercive powers and
compliance with procedural fairness requirements.
The parliamentary Independent Broad-based
Anti-corruption Commission Committee will oversee
the operations of IBAC. The Victorian Inspectorate will
oversee the coercive powers used by IBAC. The bill
will provide the Accountability and Oversight
Committee with new functions to oversee the
Ombudsman. Also the Victorian Inspectorate will
oversee the Ombudsman in respect of the use of
coercive powers and compliance with procedural
fairness requirements. The parliamentary Independent
Broad-based Anti-corruption Commission Committee
will also monitor and review the performance of the
Public Interest Monitor.
The Independent Broad-based Anti-corruption
Commission Committee, the Accountability and
Oversight Committee and the Public Accounts and
Estimates Committee will each have functions in
respect of the operations of the Victorian Inspectorate.
For example, the Independent Broad-based
Anti-corruption Commission Committee will monitor
and review the inspectorate’s activities in relation to
IBAC. Not only will the Victorian Inspectorate have
oversight of IBAC, the Auditor-General and the
Ombudsman, it will also have a role in receiving
complaints about and investigating administrative
action taken by the office of the Auditor-General, other
than action taken by the Auditor-General himself or
herself.
We created a diagram in our office to try to get our
heads around how all this will work. We had a briefing
with the minister’s office and the department on both
the Integrity and Accountability Legislation
Amendment Bill 2012 and the Protected Disclosure Bill
2012, which I think lasted for well over 2 hours. I thank
them for that briefing and for answering the follow-up
questions that I put through to the minister’s office —
or as much as they could answer them, I presume. That
briefing was quite comprehensive. We put our
diagrams about how it will all operate to them and they
agreed that it was a reasonably accurate interpretation
of how it will work.
The Auditor-General, IBAC and the Ombudsman are
all still in existence; the Public Interest Monitor and the
Victorian Inspectorate are the key bodies in the
integrity regime.
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One of the questions I asked the minister was in regard
to the role of the local government inspectorate. Even
though local government staff and local councillors will
be caught up in the integrity regime, there is no actual
change in the oversight of the local government
inspectorate raised in either of these bills, which is a
concern. That body is still part of the department yet
does not have any external oversight of its activities.
The Public Accounts and Estimates Committee will
continue its functions, but as I understand it the
Victorian Inspectorate will also have a role with PAEC
in overseeing the use of coercive powers by the
Auditor-General. So the role of the Public Accounts
and Estimates Committee appears to be changing.
We have two virtual committees. The Independent
Broad-based Anti-corruption Commission Committee
and the Accountability and Oversight Committee are
not yet formed; they are virtual committees or
committees in name only. The parliamentary
Independent Broad-based Anti-corruption Commission
Committee will oversee IBAC. The role of IBAC is to
look at serious corrupt conduct, police misconduct and
some protected disclosures, and it is a clearing house to
assess protected disclosures. The parliamentary
Independent Broad-based Anti-corruption Commission
Committee will oversee it. The Victorian Inspectorate
will also oversee IBAC with regard to use of coercive
powers.
The new Accountability and Oversight Committee will
oversee the Ombudsman, but the Victorian Inspectorate
will also oversee the Ombudsman with regard to use of
coercive powers. The Independent Broad-based
Anti-corruption Commission Committee will also
oversee the Public Interest Monitor, who will appear in
all applications for the use of telephone intercepts and
other covert and coercive powers. The monitor is also
responsible for the independent testing of evidence
produced by crime-fighting integrity bodies to apply for
covert and coercive investigative powers. Brendan
Murphy, QC, has been appointed as the Public Interest
Monitor.
That seems to be how it will work. But we also have a
situation where the Auditor-General, the IBAC
Commissioner, the Ombudsman and the Victorian
Inspectorate will all be independent officers of the
Parliament in addition to the Electoral Commissioner.
The director, police integrity, was an independent
officer of Parliament, but because the OPI is being
abolished that particular position will disappear. It
appears that the bill will also allow the Public Accounts
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and Estimates Committee, the parliamentary IBAC
Committee and the Accountability and Oversight
Committee to all oversee the Victorian Inspectorate,
which is a bit confusing. The concerns I have with the
regime are the overlapping of oversight and the
sideways overseeing of different bodies by committees
and then the bodies overseeing the committees. I think
it is quite confusing. This is an issue about the regime
being set up that has not been raised by many
commentators.
There are provisions in this accountability bill under
clauses 51, 214 and 277 that allow the Victorian
Inspectorate to compel anyone to truthfully state
whether or not he or she is guilty of an offence under a
statute governing a body the inspectorate oversees and
then to supply that information to a prosecutor for use
as evidence against a person in a trial for that offence.
The Scrutiny of Acts and Regulations Committee wrote
to the minister asking whether using the provisions in
other integrity legislation governing the use of
compelled self-incriminatory answers would be a less
restrictive means that is reasonably available to achieve
the purpose of facilitating these oversight functions.
I raised this matter in the briefing, and I was told that it
is the position of the government to leave that in place.
It means that a person will be required to provide
information that may incriminate them. Usually in
those circumstances the information would not be used
in subsequent court proceedings as evidence against the
person. The usual reason for that is that it persuades
people to come forth with that information. I am
concerned about two aspects of that: firstly, it requires
people to provide information that would incriminate
them; and secondly, although the minister said in his
second-reading speech that the idea is to make sure
people come forward with truthful information, it
seems to me that if people are threatened by having that
information used against them subsequently in a
hearing, then they may be less likely rather than more
likely to come forward with that information. The
situation is different in other Australian state
jurisdictions that have integrity bodies.
The Integrity and Accountability Legislation
Amendment Bill 2012 transfers the remaining powers
from the SIM and the Office of Police Integrity to
IBAC and the Victorian Inspectorate and enables the
setting up of a confusing and interwoven web of
oversight arrangements that I am concerned about. I am
also concerned about provisions in the bill which limit
the functions of each body. I am concerned that because
of the requirement that IBAC cannot investigate a
matter unless there has been a decision that serious
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corrupt conduct has been involved — I have raised this
issue many times before, as have many people — how
is IBAC going to ascertain serious corrupt conduct
when there is no provision in the legislation for IBAC
to instigate or undertake a preliminary investigation to
establish whether there is serious corrupt conduct? I
have mentioned before, as others have, that that is not
defined in the bill.
IBAC has limitations. There are limitations in the bill
concerning the Ombudsman, and the Ombudsman has
raised this issue in a letter and again in his report, which
we received only this afternoon. I have not had time to
read that report in detail, although I will refer to it
briefly in my contribution.
There are further restrictions and changes in relation to
the operation of the office of the Auditor-General.
There will be confusion as to the jurisdiction of the
various offices, particularly IBAC, the office of the
Ombudsman and, to some extent, the Victorian
Inspectorate. I am concerned that things will fall
through the cracks. As Mr Pakula said, things can be
referred from other agencies to IBAC but no-one will
ever know what has happened to those things because
there is no requirement for IBAC to report back to the
referring agency as to the fate of that referral.
Perhaps these things will be ironed out during the
implementation process, but there appear to be
problems with the structure that is being set up. I have
to reiterate that the way the government is approaching
the establishment of this regime is disappointing,
because there has been an ongoing lack of transparency
and consultation in its approach.
We are 18 months down the track in terms of finally
coming to what the government thinks are the final bills
on this issue. I would be very surprised if there were no
further amending bills introduced, given the problems
that have been pointed out in relation to the structure,
power and functions of the bodies and the overlapping
and confusing oversight arrangements. I think there will
be further amendments. However, the government has
said this will allow IBAC and Victorian Inspectorate to
begin operations. The IBAC Commissioner, Stephen
O’Bryan, QC, and the head of the Victorian
Inspectorate, Robin Brett, were appointed today. It
appears the government wants to move on.
I am concerned that even though there was a long time
between the passing of the earlier bills and the
appearance of these bills we have only had a month to
consult on them, and in that month there has been a lot
of controversy about the legislation. The Ombudsman
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wrote to the Greens, and we raised those concerns in
the last sitting week when the bills came before the
Legislative Council. I tried to persuade the government
to allow us more than a single week to go through these
very large bills — they are both the size of telephone
books and very complicated — and to hold them over
until February so that we could not only consider the
bills but also consult with the various members of the
judiciary, institutes and commentators who have been
following this issue for a long time and who have raised
a large number of concerns, including the letter from
the Ombudsman.
It is disappointing that the government has had such a
secretive approach to this legislation, beginning with
the inability for anyone to look at the Stuart report, for
which submissions were taken. Some of the
submissions were not public submissions, yet somehow
or other that report led to the structure we have had
unfolding before us over the last 18 months. There is no
way for us to understand the reasoning behind all of
that. In terms of the time from when the bills hit the
Legislative Assembly and when they came to the
Legislative Council, there has not been any time for us
to undertake any meaningful consultation before being
passed in both houses.
For example, the government has not undertaken a
process — and it could have done it particularly with
these bills — of some sort of public forum and briefing
for members of the public where it actually went
through the regime in some detail and explained the
oversight arrangements, which I have referred to before
as being confusing and overlapping. It has also not
explained the functions and powers of the various
integrity agencies and independent officers of the
Parliament, how it will all work, and why it has taken
the approach it has in setting it up. When the
government released these bills it should have set up a
couple of public forums for people to hear the
information and ask questions. It should also have set
up a round table with the vast number of critics it has in
order for it to hear the criticism and perhaps make some
changes.
Mr O’Brien mentioned the amendments to both of the
bills, which were moved in the last sitting week in the
lower house. I support all the amendments. While they
are good amendments and fix up some of the problems
identified, particularly by the Auditor-General, they are
not sufficient; we still have basic flaws in the
legislation. In the last sitting week the government
should at least have agreed to adjourn the bill until
February in order to undertake those consultations in
the community, as I said particularly with these
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penultimate bills — and I call them that because I
presume more amendments will be made to this regime.
At the end of the second-reading debate I will move a
motion to refer both bills to the Legal and Social Issues
Legislation Committee for it to consider the bill and
report by 16 April 2013. That may seem like a long
time off, but it is not. The reason I have put that date on
the referral motion is because of a review being
undertaken at the present time into Queensland’s Crime
and Misconduct Commission, which is due to be
completed by 14 March next year. I would have
thought that the government could have waited for the
report on a crime and misconduct commission that is
already operating in another jurisdiction. I presume the
review would be informative to the government, the
Parliament and the people of Victoria as to what is right
with the regime in Queensland and what could be
improved, and those findings would inform the
development of the regime here.
That is why I will suggest the April date for the
committee to report back on the two bills. Any matters
to do with the setting up of IBAC and the inspectorate
with the protected disclosure regime could be
considered in detail by the committee. The report date
would allow the committee to hear from the
Ombudsman and be questioned, and to hear from
people like Tim Smith, QC, who has written
extensively on issues to do with the structure of IBAC
as well as its function and flaws. It would also allow the
committee to look at other aspects of the legislation,
about which concerns have been raised.
Finally, the government could take note of what
speakers today have said and adjourn the bills until next
year when those issues can have been considered.
There is absolutely no rush. The commencement date
for both of the bills, apart from the retrospective dates
in the Integrity and Accountability Legislation
Amendment Bill 2012, are set for a day or days to be
proclaimed.
I questioned that because no default dates have been
included, which is the usual practice with legislation. I
did not receive much of an answer as to why there was
no default date; suffice it to say there is no default
date — it is a day to be proclaimed — so there is no
rush for this legislation to pass through the house. There
may be a political rush, but I would caution the
government, given the chorus of criticism that it is
facing with regard to the system it is setting up here, to
take the time to hear those criticisms and respond to
them, particularly the criticisms that have been raised
by the Ombudsman in his report that was tabled this
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morning. He has urged us to take note of his criticisms,
some of which I have been making for more than a year
now, but some of which are new. He has certainly
urged us to do it, and I take the matter seriously if the
Ombudsman was so concerned as to write to us last
week and then to table a report in Parliament today
regarding those concerns. Mr O’Brien said no more
time is required, but I do not agree with him. I think
more time is required.
Mr Pakula has circulated a proposed amendment to
clause 3 of the bill which will include misconduct in
public office as an issue to be considered by IBAC. I
have already put amendments to the Legislative
Council to include coverage of substantial
contravention of MPs and ministerial codes of conduct
in previous bills. I also moved amendments to remove
the absolute restriction of the IBAC’s jurisdiction to
serious corrupt conduct while retaining the emphasis on
serious and systemic corruption, similar to the situation
with the New South Wales Independent Commission
Against Corruption. The government voted down both
those amendments, so I will support the ALP’s attempt
to include misconduct in public office into the regime,
which, as I say, I have already done on a previous
occasion. I urge the government to support that
amendment because it is a good amendment.
In terms of misconduct by members of Parliament,
under the system at the moment that sort of misconduct
can only be referred to the Presiding Officers of
Parliament, who may or may not decide to refer it on to
IBAC. That is not good enough, and that is not what the
people of Victoria were promised. My colleague
Mr Barber has introduced a private members bill to deal
with serious misconduct by MPs, and without these
regimes in place the public cannot be assured that the
conduct of MPs will come within this regime, and it
should do so.
As I mentioned, former Supreme Court judge Tim
Smith has been a vocal critic of the regime we are
setting up. He said there is a real question as to whether
IBAC will be able to conduct any investigations under
the legislation as presently drafted. Serious concerns
have been raised about the limitations of IBAC’s
investigative powers in the non-public sector in
particular — concerns about the very high threshold in
regard to serious misconduct which has to be satisfied
before an investigation can be conducted, the exclusion
of situations that could constitute the common law
offence of misconduct in public office and the
consequential opportunities for legal challenges to the
investigations. Because of the confusion about the
jurisdiction and what would constitute serious

INTEGRITY AND ACCOUNTABILITY LEGISLATION AMENDMENT BILL 2012 and PROTECTED DISCLOSURE BILL
2012
Tuesday, 11 December 2012

COUNCIL

misconduct and who can investigate what, there is the
potential for court challenges, and that will be and is a
big concern.
I note that on 30 November Mr Smith also said the
IBAC legislation involved the most difficult statutory
analysis he had ever had to do by a long way. I would
have to agree with him. I have spent the best part of the
last week poring over this legislation. I have had a
briefing from the department and the minister’s office
for a couple of hours, and I have had some email
conversations or exchanges with the minister’s office.
The staff concerned have done their best but I still feel
we have big problems in front of us in terms of the
structure of IBAC.
As I mentioned, the review into the Crime and
Misconduct Commission Queensland is under way.
The government should have waited until that is
concluded.
In terms of the oversight, one of the concerns raised by
the Ombudsman relates to another independent officer
of the Parliament overseeing his office as an
independent officer of the Parliament. He made it clear
in his letter that he has no problem with the
committees — or virtual committees, because they
have not been set up yet — overseeing the office of the
Ombudsman. Certainly way back in 2008 when the
office of the Ombudsman and the Office of Police
Integrity were separated — because they were the one
office at one stage — I moved a motion in Parliament
that a committee be set up to oversee those bodies, but
that was not supported by the previous government.
Mr Smith also made some comments about the
oversight role of the parliamentary committee regarding
the Victorian Inspectorate. I point out that that is not the
case in New South Wales, where the oversight
committees do not oversee the inspectorate but do
oversee IBAC, the Ombudsman and the Police Integrity
Commission. In fact, it has to be said that this
legislation has departed so far from the New South
Wales model as to be basically unrecognisable. It no
longer bears any resemblance to the New South Wales
model.
I will move now to making some comments on the
Protected Disclosure Bill 2012 as part of the cognate
debate that we are having on both bills at the moment.
This bill repeals the Whistleblowers Protection Act
2001 and establishes a new framework for what are
called protected disclosures. I am advised that to all
intents and purposes it re-establishes the provisions of
the Whistleblowers Protection Act under this new
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regime. It is intended to encourage and facilitate
disclosures of improper conduct by public officers and
public bodies and certain other conduct, including
conduct of any person that adversely affects the honest
performance by a public officer or public body of their
functions, and detrimental action taken in reprisal for a
protected disclosure. It also provides protection for
persons who make protected disclosures and for
persons who may suffer detrimental action taken in
reprisal for such disclosures, and provides for the
confidentiality of the content of protected disclosures
and the identity of persons who make those disclosures.
That is what the bill purports to do.
However, I have concerns about each of those, as I am
not sure that the legislation does provide those
protections as much as it could; there are gaps there.
Under this new protected disclosure regime, IBAC will
act as a clearing house for all protected disclosures and
will either investigate them itself or refer the protected
disclosure to an appropriate body, such as the
Ombudsman or the police commissioner, to investigate.
Under this part of the regime IBAC investigates, as we
know, serious corrupt conduct and police misconduct,
and under this bill it may also investigate protected
disclosures. If it does not investigate them itself, it may
refer them to another appropriate body.
The Victorian Inspectorate will investigate protected
disclosures about IBAC or IBAC officers, and will also
oversee the coercive powers of IBAC, the
Auditor-General and the Ombudsman as mentioned
before. Curiously, under this bill the Ombudsman
investigates protected disclosures referred to it by
IBAC — that is, improper conduct by public officers,
public bodies and other persons — and also investigates
reprisals for disclosure. It no longer investigates
protected disclosures about police; that is done by
IBAC. It can now investigate additional protected
disclosures involving MPs, local councillors and other
public entities. That aspect needs to be clarified
somewhat, and I will be looking for clarification during
the committee stage.
The Chief Commissioner of Police will investigate
protected disclosures concerning police personnel that
have been referred to him or her by IBAC. That is a
concern because already there is an issue where 97 per
cent of complaints that currently go to the Office of
Police Integrity are referred to the Victoria Police
ethical standards division. It appears that under this
regime that procedure will continue and IBAC will
refer those types of protected disclosures back to the
police. The police will still be investigating police. That
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is an ongoing concern in the community and one that I
have raised many times in this Parliament.
I also point out that this whole regime still leaves us
without a body that is responsible for investigating
police shootings, death or injury as a result of police
contact, as recommended by the Office of Police
Integrity in its report on police shootings. That is not a
function of IBAC, so far as I know, but it was a
function of the Office of Police Integrity under the act
that has now been abolished. I am concerned that it falls
to the police ethical standards division or homicide
division to investigate, when other jurisdictions around
the world are moving away from the police
investigating that type of incident.
In the briefing I also raised the issue of the various
reports that the Office of Police Integrity has
undertaken on its with regard to the need for better
training of police and changes to the operational
systems of police. A large number of those reports were
conducted by the Office of Police Integrity, and very
interesting and useful recommendations have been
forthcoming. I am told that generally that is part of the
IBAC brief, but it remains to be seen whether it will
pick it up to the same extent as has been done by the
Office of Police Integrity, which has focused on police.
If it does not, that is another gap. It also brings to mind
another issue I have raised many times — that is, I
would have preferred to see the Office of Police
Integrity maintained for at least a couple of years while
IBAC gets up and running.
There is not enough time to go through the large
number of provisions in both of the bills, suffice to say
that we have concerns about how the protected
disclosure regime will work. We know the bill purports
to keep the confidentiality of people who make
protected disclosures, but there are also parts of the bill
that allow for the identity of those people to be released
or be unprotected if it is in the interest of the public to
do so. That is a concern I raised earlier before we saw
this bill and we had no idea how it would work. Under
this bill people can make a protected disclosure to
IBAC or to the Ombudsman or other bodies, including
the police. Those bodies refer it to IBAC as a clearing
house and then IBAC itself either investigates or farms
the matter out again. In that process information that
people may be concerned to keep confidential could
slip through the cracks or be released to other bodies.
In particular, my concern is about police members who
may complain about other members, including senior
members of the police. They may take confidential
information to IBAC, but then, without consent from
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that person, IBAC may feel it is in the public interest to
refer that information back to the police. The person
making the complaint would be concerned to know that
the information has been referred back to the police, as
has happened in cases that have been brought to my
attention.
As has been raised, disclosures relating to MPs and
ministers must be made to the Speaker of the
Legislative Assembly or the President of the Legislative
Council. One of the questions I will ask in committee is
how people will know that they can only make those
protected disclosures to the Presiding Officers. What
will happen if they make those disclosures to IBAC or
the Ombudsman? That is an issue that has not been
covered in this legislation.
The Law Institute of Victoria has also written to
members of Parliament with concerns about whether
common-law indictable offences are misconduct in
public office, whether common-law offences are
included in the definition of corrupt conduct, the issue
about the definition of serious corrupt conduct, whether
protections for whistleblowers go far enough and the
confidentiality provisions. I will not have time to go
through that either, but I will go to some of those issues
during the committee stage.
That brings us to the Ombudsman’s report tabled today,
which says:
The scheme as drafted will lead to an ineffective integrity
scheme with an IBAC with limited powers (other than its
police jurisdiction), and with new arrangements which will
hamper the exercise of the investigative and reporting
functions of the office of the Ombudsman.

Then it says that the test regarding serious corrupt
conduct:
… will leave IBAC open to jurisdictional challenge at any
stage that IBAC should not have been reasonably satisfied
that the conduct involved was ‘serious corrupt conduct’
(whatever that phrase means). Had the term ‘commenced’
rather than ‘conducted’ been used, the problem would have
been avoided. However, no such accommodation was made.

Therefore many of the issues we have already raised
with regard to the bill, which have come about because
of the secret and haphazard establishment procedures
that the government has gone through, still remain. I
have not had the ability to consult with the law institute
other than to read its letter. I have not been able to fully
read the Ombudsman’s report that was tabled today or
to hear from him more fully and to engage in a
conversation and questions about his concerns. There
are the larger concerns about the basic flaws, about
what is serious corrupt conduct, about the gaps and

INTEGRITY AND ACCOUNTABILITY LEGISLATION AMENDMENT BILL 2012 and PROTECTED DISCLOSURE BILL
2012
Tuesday, 11 December 2012

COUNCIL

oversight confusion arrangements with regard to the
independent officers and about the sideways and
up-and-down oversight arrangements that seem
confusing to me and I think are confusing to many
other people.
Tim Smith said he was not able to make it all out; I also
have not been able to. It is my job as a member of
Parliament to be satisfied that the regime I am being
asked to support is going to work, but I am not.
Therefore the Greens will not be able to support these
bills today.
Mr VINEY (Eastern Victoria) — Because of my
role as chair of committees on numerous occasions in
relation to Independent Broad-based Anti-corruption
Commission bills I actually have not had an
opportunity to speak to any one of the somewhere in
the order of a dozen bills on the establishment of IBAC.
Therefore I will take this as an opportunity to put some
of my views on the record in relation to this.
In doing so I note that I was struck by some of the
comments from Mr O’Brien, and in particular his
comment that referred to the structure being put in
place by the government as diffused accountability. I
was somewhat struck by that concept — that is, that we
would set up an independent, broadbased anticorruption
system that has diffused accountability.
With the assistance of Mr Scheffer I looked up what
that might mean in management terms. Essentially it
means a system set up by an organisation where
responsibility is broadbased but no-one is accountable;
does that not describe the system that has been put in
place? The problem with Mr O’Brien’s contribution is
that as a barrister he did not have an instructing
solicitor. The advantage of the instructing solicitor is
that they give you coherence. They give you the
essence of the argument, and of course the barrister’s
skill is knowing the detail, knowing all the various
sections, provisions and references and being able to
argue the case based on some degree of evidence.
From Mr O’Brien we had all of the references but none
of the coherence. No argument made any coherent
sense as to what this whole system is about. I probably
should ease up on Mr O’Brien because it is a bit like
picking on the new kid. However, we need to
understand from the government: what is the coherence
in these diffuse accountabilities that Mr O’Brien
admitted to in his contribution? What is the coherence
of this system that has been put in place? If one were to
consider the positions put by the now government in
the last Parliament and leading up to the last election, I
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think most Victorians would be forgiven for believing
that what was going to be put in place was a
broadbased, transparent and clear process where people
in public office and people in the public service could
be held to account for their decisions and certainly for
their integrity.
What now appears to be in place is a system where
reports of alleged improper practice or activity can be
made to an IBAC with no guarantee that it will be dealt
with or responded to or that there will be any
accountability for the investigations that are taken other
than some very diffuse accountabilities, as described by
Mr O’Brien. The problem with the government’s
position is that it now finds itself in a complex maze of
structures around accountability that are essentially
based on fear — a fear now that it is in government
about what an IBAC might investigate, a fear about
what an IBAC might uncover. What the government
now has put in place is a range of hurdles that need to
be jumped in order for there to be any investigation at
all. The bars on those hurdles have been set so high that
it is unlikely many of the issues that have been
complained about over many years in public life will
actually be able to be investigated by IBAC.
We have, in effect, a situation of a toothless tiger. IBAC
will not be able to investigate many things people have
expressed concerns about over many years — about
public office, public servants and so on. But of course
there are some categories of persons for which the bar
has not been set so high, such as police officers. This is
a very strange set of positions that have been developed
by the government and they can only be explained by
the fact that the government, now in office, is
confronted by the fear of what an IBAC might
investigate or uncover.
I have a fairly old-fashioned view, if you like, about the
processes of accountability in public life. To me, the
most effective mechanism to ensure accountability in
public life is the ballot box — that is, the process of
elections whereby the public gets to determine whether
or not it trusts public officers in political life and
whether or not it is prepared to support them and vote
for them. I think we can all agree that when the public
loses confidence in the integrity of governments,
governments struggle to survive across all jurisdictions
in this country. Often it is a tactic of oppositions to
question the integrity of governments and to push on
those issues. Whilst that can sometimes be frustrating
for the government of the day, in a sense that is the true
measure of accountability in our democratic system.

INTEGRITY AND ACCOUNTABILITY LEGISLATION AMENDMENT BILL 2012
5450

COUNCIL

What the democratic system needs to be able to work
effectively in terms of accountability is a system where
matters are properly investigated and become public
and when some lesson can be learnt from a particular
issue. The system that has been put in place — and
Mr O’Brien clearly exposed it — is such that a
complaint can be made in this form, and then you have
to go to subsection 56, now renumbered 75 I think he
said, and then you go to part A of that, which takes you
to section 6 and then ultimately you end up with a
circumstance where the issue is either not reported or
does not need to be publicly accountable or where it
goes to the Premier and the Premier can decide that it
does not need to go any further. Alternatively you
might end up with a situation where you have a
parliamentary privileges committee dominated by the
government having a look at something, and we know
where that will go. This is the system of accountability
that has been put in place instead of a clear and simple
system that was promised by the then opposition at the
last election.
Those opposite promised there would be a system that
was easily understood and explained, where people
could take their complaints and that would be
broadbased and transparent. Whatever weasel words
people might want to now use, the essence of the
promise was that it would be simple, broadbased and
transparent. What we have learnt, particularly through
the contribution from Mr O’Brien, is that it is none of
those things; it is not going to be transparent, and it is
hardly broadbased if whole categories of people cannot,
in effect, be investigated because they do not meet the
high hurdles that have been set. How this accountability
system is going to work is now being questioned.
In his contribution Mr O’Brien described this system as
diffused accountability and in doing so revealed that
what he meant was that everybody will be responsible
except the government and that no-one will be
accountable. That is the system that has been put in
place. The government, having made the easy promise
in opposition that it would set up an independent
broadbased anticorruption commission, has got itself
into a position where it is afraid to implement what it
promised because it is afraid of what that might reveal.
It is afraid of the accountability. This is, of course, the
same government that is afraid of the accountability of
the committee system that we established in this house.
I also heard Mr O’Brien’s critique of the last
government, and it probably is important to put on the
record that it was the last government that established
the independence of the Auditor-General. It made that
election promise in 1999 in direct response to the
attempts by the then Premier, Jeff Kennett, to nobble
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the powers of the Auditor-General. It was the previous
government that established the independence of the
Ombudsman and the Ombudsman’s direct reporting to
the Parliament to guarantee some accountability. It was
the previous government that put in place things like
the Office of Police Integrity. There was a determined
commitment by the last government to put in place
proper processes of accountability and a preparedness
to face up to the scrutiny of this house with the select
committees that were put in place. Those committees
could only be put in place because the previous
government established a proportional representation
system in this house.
It was the Bracks and Brumby governments that started
this process of accountability in Victoria to increase the
levels of accountability in the state. What we have now
is a complete dog’s breakfast of an IBAC because what
has been put in place, as Mr O’Brien clearly exposed in
his contribution, is a system of diffused accountability
as he described it. It is a system where everyone is
responsible except the government and nobody is held
to account.

INTEGRITY AND ACCOUNTABILITY
LEGISLATION AMENDMENT BILL 2012
Second reading
Motion agreed to.
Read second time.
Referral to committee
Ms PENNICUIK (Southern Metropolitan) — I
move:
That the Integrity and Accountability Legislation Amendment
Bill 2012 be referred to the Legal and Social Issues
Legislation Committee for inquiry, consideration and report
by 16 April 2013.

As I outlined in my contribution to the second-reading
debate, in respect of this legislation a litany of concerns
have been raised by the Ombudsman in a letter and a
report tabled in Parliament today that nobody has had
the time to properly consider — by the Accountability
Round Table, by the Law Institute of Victoria and by
me in my contribution today and in earlier
contributions. These concerns regard the fundamental
problems with the legislation in terms of definitions,
relationships between the integrity agencies, oversight
of integrity agencies, which appears to overlap and to
be confusing, and the gaps between the functions and
powers of the various agencies along with other
concerns I have raised in my contribution to the
second-reading debate, which I will not repeat here.

INTEGRITY AND ACCOUNTABILITY LEGISLATION AMENDMENT BILL 2012
Tuesday, 11 December 2012

COUNCIL

It is my view that the upper house legislation
committees that have been set up to look at legislation
should inquire into this bill. I have suggested a
reporting date of 16 April 2013 because it will
encompass several parliamentary sitting weeks.
Mr Pakula mentioned in his contribution that we could
use the month of January. But in deference to people
such as the staff who work in the committees, MPs
themselves and the particular people who have raised
concerns and who we may want to call to give evidence
to the committee and who may not be available in
January, to say that we can get this done in January is
not realistic given the number of people who may want
to be involved who may not be available at that time.
Also a review of the Crime and Misconduct
Commission (CMC) that is currently under way in
Queensland is particularly important in regard to the
Integrity and Accountability Legislation Amendment
Bill 2012. I think the outcomes from and report of that
review would be very apposite to what we are trying to
set up in Victoria — and we should learn from other
jurisdictions.
The government told us the Victorian regime would be
very closely modelled on the New South Wales regime,
but it bears only a faint resemblance to that regime.
There are other regimes too — the Crime and
Misconduct Commission in Queensland and the
Corruption and Crime Commission in Western
Australia — and we should be learning from them all.
Queensland is the state where a review of its integrity
body is under way, and I think that review could feed
into the inquiry into and consideration of this legislation
by the Legal and Social Issues Legislation Committee.
This would allow time to deal with the criticisms that
have been made of the bill by the Ombudsman and
others within the state of Victoria, and the committee
having done that, to also consider the report into the
CMC. The committee could then come back to the
Parliament with some recommendations on how the
regime in this case could be improved or could explain
the regime better to the Parliament and to the people of
Victoria.
Hon. M. P. PAKULA (Western Metropolitan) — I
wish to move, as an amendment to Ms Pennicuik’s
motion:
That ‘16 April’ be omitted and ‘5 February’ be inserted in its
place.

The effect of my amendment is to omit the words
‘16 April’ and insert the words ‘5 February’.
it.

Ms Pennicuik — Make it March and I will agree to
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Hon. M. P. PAKULA — I wish to insert the words
‘5 February’. We indicated during debate on this matter
in the last sitting week that we think it is preferable for
the matters surrounding the discussion on this bill to be
disposed of expeditiously, and it is important that
Victoria has a final integrity regime in place at the
earliest possible time. That is made more plausible by
the appointment of an IBAC commissioner today in the
person of Mr O’Bryan.
But as I indicated during the second-reading debate, the
matters outlined by the Ombudsman in his report to the
Parliament today are of significant concern, in
particular his assertion that elements of the bill may
well be unconstitutional, certainly as they apply to the
Ombudsman’s office. In those circumstances, and as I
understand that in the other place Mr McIntosh, the
Minister responsible for the establishment of an
anti-corruption commission, has baldly asserted that the
Ombudsman is wrong — and I suppose that is a matter
for the minister — I do not think it is quite as clear cut
as that. I think it would be appropriate and desirable for
the government to take some further advice given the
matters outlined in the Ombudsman’s report today.
Having said that, we are not in support of ongoing
delay. We think that the committee stage, which will
commence shortly, will allow us to go through many of
the matters in dispute. But in the circumstances we
think a brief reference to the committee with a report
back on the first sitting day of 2013 would be
appropriate, and that is why I have moved the
amendment. We cannot support the later date, so we
would seek to amend Ms Pennicuik’s motion by the
omission of ‘16 April’ and insertion of the words
‘5 February’.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank the
members for their motions, in particular Ms Pennicuik,
followed by Mr Pakula. The coalition government has
been rolling out the most far-reaching reforms in this
state’s history to Victoria’s anticorruption and public
sector integrity system. It is important to understand
that IBAC will sit at the apex of this system with a
broadbased jurisdiction over serious corrupt conduct.
These historic integrity reforms also include the
establishment of Victoria’s first independent
inspectorate, Victoria’s first independent Public Interest
Monitor and an independent freedom of information
commissioner — the most significant change to
Victoria’s FOI laws since the FOI act was introduced
30 years ago.
The reforms also involve the creation of two new
parliamentary committees, the Independent
Broad-based Anti-corruption Committee and the
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Accountability and Oversight Committee. At the same
time the government is making the most significant
financial investment in Victoria’s public integrity
system ever. Over the next four years approximately
$200 million will be allocated towards the
government’s new public sector integrity measures.
This is in addition to the significant funding already
provided to existing integrity bodies such as the
Ombudsman and the Auditor-General.
The coalition government has also acted to strengthen
accountability and standards with the release of the
Code of Conduct for Ministers and Parliamentary
Secretaries and a Fundraising Code of Conduct. In
addition, the government has introduced fines for
members who behave inappropriately in Parliament,
and I must say this stands in significant contrast to the
11 long years of bungling and refusal by the previous
Labor government to make any progress to implement
public sector integrity measures. The coalition
government is getting on with the job. For all these
reasons, we will not be supporting the motion moved
by Ms Pennicuik nor the proposed amendment of
Mr Pakula.
Ms PENNICUIK (Southern Metropolitan) — I will
not be able to support the amendment moved by
Mr Pakula for the reasons I outlined as to why I think
the reporting date needs to be 16 April.
House divided on amendment:
Ayes, 15
Broad, Ms
Darveniza, Ms
Eideh, Mr
Elasmar, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms
Pakula, Mr

Pulford, Ms (Teller)
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr (Teller)
Tierney, Ms
Viney, Mr

Noes, 23
Atkinson, Mr
Barber, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Elsbury, Mr (Teller)
Finn, Mr
Hall, Mr
Hartland, Ms

Koch, Mr
Kronberg, Mrs
Lovell, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pennicuik, Ms
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr (Teller)
Rich-Phillips, Mr

Pairs
Jennings, Mr

Amendment negatived.

Guy, Mr
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House divided on motion:
Ayes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Noes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Darveniza, Ms
Davis, Mr D.
Davis, Mr P.
Drum, Mr (Teller)
Eideh, Mr (Teller)
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Hall, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr

Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Motion negatived.
The PRESIDENT — Order! I indicate that the two
tellers I appointed for the ayes resumed their seats
whilst the tellers for the noes were still calculating. On
this occasion it obviously did not make any difference,
but it can cause confusion if members return to their
seats before the division process is completed. I ask
members to remain in their places until the numbers for
the division are agreed and then return to their seats.
Committed.
Committee
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Given the
number of clauses in the bill, I seek leave of the
chamber for Mr O’Brien to join me at the table.
Leave granted.
Clause 1
Ms PENNICUIK (Southern Metropolitan) —
Given that this bill finally abolishes the Office of Police
Integrity and its functions will be transferred to the
Independent Broad-based Anti-corruption Commission,
can the minister tell me whether IBAC will continue the
role the Office of Police Integrity had in terms of own
motions to look at operational systems — things like
training requirements et cetera — to feed back to
Victoria Police recommendations as to how to improve
its operational provisions, its training et cetera?
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In relation to
the police head of jurisdiction, the advice I have is that
IBAC will be able to consider all conduct currently
covered by the Office of Police Integrity and the
Ombudsman.
Ms PENNICUIK (Southern Metropolitan) — Does
that mean that the particular role that the Office of
Police Integrity has will be part of IBAC’s ongoing role
in terms of producing the same sorts of reports to
Parliament as the Office of Police Integrity has
previously?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I have
indicated, IBAC will be able to consider all the conduct
that is currently covered by the Office of Police
Integrity.
Ms PENNICUIK (Southern Metropolitan) — In the
purposes clause, subclause 1(e) sets up the oversight
arrangements for the Accountability and Oversight
Committee in relation to the Ombudsman and for the
Public Accounts and Estimates Committee (PAEC) in
relation to the Victorian Inspectorate. During my
contribution to the second-reading debate I talked about
the issue of the overlapping and confusing oversight
arrangements. Can the minister outline how the
arrangements will work for the role of the Victorian
Inspectorate in its oversight of the Auditor-General,
IBAC and the Ombudsman in terms of coercive powers
and how the Victorian Inspectorate will interact with
PAEC with regard to the coercive powers of the
Auditor-General, the Independent Broad-based
Anti-corruption Commission Committee with regard to
the coercive powers of IBAC and the Accountability
and Oversight Committee with regard to the coercive
powers of the Ombudsman? How will that actually
work, and how will the Victorian Inspectorate work
with committees in that regard?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In terms of
Ms Pennicuik’s variety of questions, the Victorian
Inspectorate (VI) will be overseen by three
parliamentary committees: the IBAC committee, the
Accountability and Oversight Committee and the
Public Accounts and Estimates Committee. These
robust oversight arrangements will ensure that VI is
performing its functions appropriately and effectively.
Each committee will oversee a different aspect of the
inspectorate’s work.
PAEC will oversee VI’s activities in relation to VAGO
(Victorian Auditor-General’s Office) officers, and this
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will complement the committee’s role in overseeing the
Auditor-General and his office. The Accountability and
Oversight Committee will oversee VI’s activities in
relation to the Ombudsman’s office; this will
complement the committee’s new role in overseeing the
Ombudsman and his office. The IBAC Committee will
oversee all other aspects of the Victorian Inspectorate’s
work, including its activities in relation to IBAC and
IBAC personnel. This will complement the
committee’s role in overseeing IBAC and its staff.
Ms PENNICUIK (Southern Metropolitan) — A lot
of questions are raised by the minister’s answer, but my
question was not about the oversight of those
committees of the Victorian Inspectorate. In terms of
the role of the Victorian Inspectorate overseeing the
Auditor-General, IBAC and the Ombudsman in
conjunction with the oversight of those particular
officers by a technical committee, how does that work?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The answers
to the questions that the member has asked are outlined
in the second-reading speech, but in terms of specifics,
the Victorian Inspectorate will provide direct
operational oversight of integrity bodies. It will perform
this role by monitoring the day-to-day activities of
integrity bodies, receiving complaints about their
actions and investigating allegations of inappropriate
conduct. In contrast, parliamentary committees will
provide more general oversight of the performance of
the functions of the integrity bodies. The committees
will perform this role by considering reports,
monitoring and reviewing performance and reporting
important matters to the Parliament. Unlike the
Victorian Inspectorate, the parliamentary committees
with not have an investigatory or complaints-handling
role. The committees will only consider day-to-day
matters indirectly through their consideration of the
inspectorate’s parliamentary reports.
Ms PENNICUIK (Southern Metropolitan) —
Could the minister outline in practice what the changes
would be to the role of the Public Accounts and
Estimates Committee with regard to the
Auditor-General? Having been a member of the Public
Accounts and Estimates Committee for two years, I
know we use the word ‘oversee’ in probably a liberal
way because the committee is not overseeing the
Auditor-General. It sort of works in a consultative way
with the Auditor-General as to the Auditor-General’s
plan of what department it may be going to look into,
but the Auditor-General at the end of the day has the
say as to what his office will do, and the committee
looks at follow-up reports et cetera and other work as
well as the estimates. It does not actually oversee the
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Auditor-General as in making sure the Auditor-General
is doing the right thing et cetera. What would be the
role of PAEC in reports to the inspectorate regarding
the use of coercive powers by the Auditor-General?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
before, parliamentary committees provide a general
oversight of the performance of the functions of the
integrity bodies. The Victorian Inspectorate will
provide direct operational oversight of integrity bodies.
Each committee will oversee a different aspect of the
inspectorate’s work, as I indicated. In particular, PAEC
will oversee the VI’s activities in relation to VAGO
officers. This will complement the committee’s role in
overseeing the Auditor-General and his office.
Ms PENNICUIK (Southern Metropolitan) —
These are fundamental aspects of how it is going to
work in practice in terms of a Victorian Inspectorate
report to Parliament regarding the coercive powers used
by the Auditor-General. In fact we are looking at the
Auditor-General and PAEC and the use of coercive
powers by the Auditor-General. As I understand it, the
Auditor-General rarely, if ever, uses coercive powers.
This may be different when we get to the oversight of
IBAC and the Ombudsman by those respective
committees. If the Victorian Inspectorate tabled a report
to Parliament saying there were three uses of coercive
powers by the Auditor-General last year, what does
PAEC do with that?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I
indicated, PAEC retains the existing role in respect of
the Auditor-General and his office. The bill does not
change this. PAEC will be given new functions to
oversee the Victorian Inspectorate’s activities in
relation to VAGO officers.
Ms PENNICUIK (Southern Metropolitan) — I will
have one more go at it. It is a new function which is a
lot different from the current function of the Public
Accounts and Estimates Committee. As I understand, it
is now changing from a committee that oversees the
general work of the Auditor-General to one that is
overseeing coercive powers and the oversight of those
by an oversight body, which is another independent
officer of the Parliament. I want to know how PAEC
actually does that and what its role is. What practically
will be its role in terms of the changed way it operates
from now and what it might actually do with those
reforms?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The bill

Tuesday, 11 December 2012

builds upon the coalition government’s significant
achievements to date. We have passed legislation to
establish Victoria’s first Independent Broad-based
Anti-corruption Commission and invest IBAC with
significant powers befitting its position at the apex of
Victoria’s new integrity system. We have passed the
legislation establishing the Victorian Inspectorate, the
IBAC parliamentary committee and the public interest
monitors. This will ensure that strong and effective
oversight of integrity bodies, presently lacking in
Victoria, is front and centre of the new integrity system.
Specifically PAEC can report to Parliament where it
considers a matter requires Parliament’s attention.
Hon. M. P. PAKULA (Western Metropolitan) — I
refer to subclauses 1(c) and (d) of the purposes
provisions of the bill. Subclause 1(c) says one of the
purposes is:
to amend the Audit Act 1994, the Ombudsman Act 1973 and
related Acts as a consequence of the establishment of the
IBAC and the Victorian Inspectorate and for related purposes;

Subclause 1(d) states another purpose is:
to amend the Victorian Inspectorate Act … to confer
functions on the Victorian Inspectorate in relation to the
Auditor-General, the Ombudsman …

and goes on to give the titles of other officers. I note
that at page 12 of the Ombudsman’s report that was
tabled today the Ombudsman said:
It appears that certain provisions in the IBAC suite of bills
and acts, including those concerning the intended role of the
Victorian Inspectorate in relation to the Office of the
Ombudsman, are inconsistent with the Ombudsman’s
constitutionally entrenched role as ‘an independent officer of
the Parliament’. Moreover, such provisions may be
constitutionally invalid.

At page 15 the Ombudsman said:
Any provisions in the IBAC legislation which seek to require
the Ombudsman to act in a manner inconsistent with the
essential elements of being an ‘independent officer of the
Parliament’ will be seeking to alter or vary section 94E(1)
and, to that extent, will be invalid or inoperative unless
approved at a referendum.
This is the effect of legal advice recently provided by Queen’s
Counsel, an experienced state constitutional law expert.

Given the intended purposes of the bill at clause 1 and
given those comments by the Ombudsman in the report
tabled today, my question to the minister is: has the
government formed a view about the matters raised by
the Ombudsman on pages 12 and 15 of his report
regarding constitutional validity, and if so, what is that
view?
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank the
member for his question. The Victorian Inspectorate,
like the Ombudsman, is an independent officer of the
Parliament and will oversee the Ombudsman and his
officers on behalf of the Parliament. The oversight role
is consistent with the Ombudsman’s independence and
his status as an independent officer. The government
has been advised that the Victorian Inspectorate’s
oversight of the Ombudsman is permissible oversight
on behalf of the Parliament and is constitutionally valid.
Hon. M. P. PAKULA (Western Metropolitan) —
Sorry; in a nutshell the minister is saying that the
government does not accept the view proffered by the
Ombudsman in his report today? It disagrees with it?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I have
indicated, the government has been advised that the
Victorian Inspectorate’s oversight of the Ombudsman is
permissible oversight on behalf of the Parliament and is
constitutionally valid.
Ms PENNICUIK (Southern Metropolitan) — I
have concerns about the sideways operation of the
independent officers — the Auditor-General, the IBAC
Commissioner, the Ombudsman and the Victorian
Inspector, all being independent officers and, I would
have thought, all of an equal stature; I am advised they
are all independent officers of the Parliament — and
then one of those overseeing the operation of the others.
That is an issue.
I also draw the committee’s attention to the fact that I
have been talking about the oversight of the
Auditor-General by the Victorian Inspectorate and the
oversight of the Victorian Inspectorate by PAEC with
regard to the Victorian Inspectorate’s oversight of the
Office of the Auditor-General with regard to the use of
those coercive powers. In New South Wales, and that is
the model — Minister Dalla-Riva might get confused.
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In the model set up here the Victorian Inspector is being
overseen by three committees of Parliament: PAEC, in
terms of the Victorian Inspectorate’s report of its
oversight of coercive powers by the Office of the
Auditor-General; the IBAC Committee on the
Victorian Inspectorate’s report of its oversight of the
use of coercive powers by IBAC; and the
Accountability and Oversight Committee with regard to
the Victorian Inspectorate’s oversight of the use of
coercive powers by the Ombudsman.
I am just a bit concerned that in one aspect there is
oversight by a committee which is not the model in
New South Wales, but in another there is oversight by
three committees. I am concerned about the
coordination of that particular oversight and what the
Parliament is meant to do with the three committees
overseeing the three aspects of the Victorian
Inspectorate.
The DEPUTY PRESIDENT — Order! The
minister has 50 seconds.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In the
50 seconds remaining — hopefully I will finish
speaking within that time — I can inform Ms Pennicuik
that the parliamentary scheme established in this and
existing legislation will help to ensure that the
committees are fully informed about issues that are
relevant to their areas of concern. Accordingly the
Accountability Oversight Committee, which will now
oversee the Ombudsman, will also oversee the
Victorian Inspectorate’s new oversight functions in
relation to the Ombudsman.

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I understand.

Further, the Public Accounts and Estimates Committee
will now also oversee the VI’s new oversight functions
in relation to the Auditor-General. These arrangements
are consistent with the oversight regime already
established in IBAC and the VI, both of which are to be
overseen by Parliament’s Independent Broad-based
Anti-corruption Commission Committee. This is also
consistent with interstate oversight of key
anticorruption bodies.

Ms PENNICUIK (Southern Metropolitan) — In
New South Wales the model is that the inspector of the
Independent Commission Against Corruption (ICAC),
which is the equivalent of the Victorian Inspector, is not
overseen by any parliamentary committee. There is a
parliamentary committee that oversees ICAC, and there
is a parliamentary committee that oversees the New
South Wales Ombudsman and the Police Integrity
Commission, but there is no parliamentary committee
overseeing the inspector of ICAC.

In fact, Ms Pennicuik is incorrect in relation to New
South Wales. In New South Wales the parliamentary
Committee on the Independent Commission against
Corruption oversees both the ICAC and the ICAC
Inspector. In Queensland the Parliamentary Crime and
Misconduct Committee oversees both the Crime and
Misconduct Commission and the parliamentary
commissioner who oversees the commission. Similarly
in Western Australia the Joint Standing Committee on
the Corruption and Crime Commission oversees the

INTEGRITY AND ACCOUNTABILITY LEGISLATION AMENDMENT BILL 2012
5456

COUNCIL

Corruption and Crime Commission and the
parliamentary inspector who has oversight functions in
relation to that commission.
Sitting suspended 6.31 p.m. until 7.03 p.m.
Ms PENNICUIK (Southern Metropolitan) — The
minister has corrected me regarding the arrangements
in New South Wales. I would like to know of the
government’s plan regarding the establishment of the
parliamentary Independent Broad-based
Anti-corruption Commission Committee and the
Accountability and Oversight Committee.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I just want to
make sure I read my notes correctly. The committees
will be established in accordance with the
Parliamentary Committees Act 2003.
Ms PENNICUIK (Southern Metropolitan) — I
understand that. I would like to know when they are
going to be established.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — They will be
established in accordance with the act.
Ms PENNICUIK (Southern Metropolitan) — I will
let that issue go because I have asked a question about it
twice. The next question I have is regarding the local
government inspectorate, which operates under the
auspices of the department, does not produce reports on
its inquiries or anything else and is not overseen. But in
effect it is a quasi-investigatory body or, if not, it acts
like an investigatory and integrity body with regard to
local government. Why has the local government
inspectorate not been disbanded and its functions
incorporated into the various integrity bodies in the bill,
and why are its operations not overseen?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — It is the
government’s intention for the Ombudsman to take
over the role of the local government inspectorate,
thereby strengthening and streamlining the oversight of
the local government sector. The Ombudsman will be
provided with powers that are needed to effectively
oversee the local government sector, including powers
of investigation. These reforms will ensure that the
oversight of local government is done independently of
the executive, which was a recommendation made by
the Labor-appointed Proust review, but like many other
recommendations of the review Labor steadfastly
ignored it.
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Ms PENNICUIK (Southern Metropolitan) — That
was an interesting announcement made by the minister;
it certainly was not foreshadowed in anything else I
have read. Can he give me some timetable with regard
to that? Does that mean the local government
inspectorate, as it currently exists within the
department, will cease to be?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I said, it is
the government’s intention for the Ombudsman to take
over the role, but as to specifically when, it will be in
due course.
Ms PENNICUIK (Southern Metropolitan) — That
is a good segue into asking if the minister could clarify
the role of the Ombudsman with regard to the
Ombudsman’s ability to investigate not only local
council officers but also local council laws and MPs, as
appears to be the case. Can he explain and clarify that?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Ombudsman does not currently have jurisdiction to
investigate administrative action of local councillors.
Councillors are only within the Ombudsman’s
whistleblowers jurisdiction, and these bills preserve this
situation. The Ombudsman has both general and
whistleblowers jurisdiction over council staff and he
can investigate protected disclosures about MPs.
Ms PENNICUIK (Southern Metropolitan) —
Would the Ombudsman be able to investigate protected
disclosures about councillors?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I am advised
the answer is yes.
Ms PENNICUIK (Southern Metropolitan) — That
is similar to the situation as occurs now, I think, under
the Whistleblowers Protection Act 2001. It is not much
of a change from the current situation.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Yes.
Ms PENNICUIK (Southern Metropolitan) — If I
could just briefly go back to the two new committees:
we talked a bit before about the Public Accounts and
Estimates Committee. In terms of the new
committees — a new thing for this Parliament — the
IBAC Committee will oversee IBAC and the Public
Interest Monitor, and the Accountability and Oversight
Committee will oversee the Ombudsman. They are new
committees overseeing bodies which have and will
probably use coercive powers quite a lot, as opposed to
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the Ombudsman, who hitherto has not really used
coercive powers. To my understanding, he reports that
he works as far as possible in cooperation with the
departments.
If the government were to bring in changes to the Audit
Act 1994 to give the Auditor-General the power to
investigate private entities that undertake public
contracts and have a lot of public money in their remit,
there may be some cause to use coercive powers. But in
terms of IBAC and the Ombudsman we would presume
coercive powers will be used. My query is that the
situation is different from the function of the
committees at the moment. Could the minister perhaps
give some explanation as to what the functions of the
committees actually are in terms of the two bodies they
are overseeing?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The issues
are outlined in clause 223. There are three committees.
Each committee will oversee a different aspect of the
inspectorate’s work. PAEC will oversee the Victorian
Inspectorate’s activities in relation to officers from the
Victorian Auditor-General’s Office, which will
complement the existing role. The Accountability and
Oversight Committee will oversee the VI’s activities in
relation to the Ombudsman’s office. This will
complement the committee’s new role in overseeing the
Ombudsman and his office. The IBAC Committee will
oversee all aspects of VI’s work, including the activities
in relation to IBAC and IBAC personnel. This will
complement the committee’s role in overseeing IBAC
and its staff. The IBAC Committee will also have the
power to veto the proposed appointment of an inspector
of the VI.
The DEPUTY PRESIDENT — Order!
Ms Pennicuik has gone into a range of clauses that are
much later in the bill. Is she proposing to try to cover
these things in discussion of clause 1 to avoid later
inclusion? If so, when she is doing so I ask her to refer
to the detailed aspects of the bill that are dealt with in
her question.
Ms PENNICUIK (Southern Metropolitan) — It is
in relation to the new committees set up under the bill. I
do not want to go into too much detail. The question
was not about the committee’s oversight of the
Victorian Inspectorate. My question was about what
would be the practical activities of the IBAC
Committee in its oversight of IBAC and what would be
the practical activities of the Accountability and
Oversight Committee in its oversight of the
Ombudsman.
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The IBAC
legislation provides that IBAC be overseen by a joint
parliamentary committee, the IBAC Committee. The
Ombudsman will be overseen by the Accountability
and Oversight Committee, which will also oversee the
freedom of information commissioner. This fulfils the
government’s election commitment for the
Ombudsman to be overseen by a parliamentary
committee.
The committee will have the following oversight
functions, which are modelled on the IBAC
Committee’s functions in relation to IBAC: monitor
and review the Ombudsman’s performance of his duties
and functions, report to Parliament on any matter
connected with the Ombudsman’s performance or his
duties and functions and examine any reports made by
the Ombudsman. The parliamentary Public Accounts
and Estimates Committee already oversees the
Auditor-General, and it will continue to perform this
role.
Ms PENNICUIK (Southern Metropolitan) — Can
the minister just explain what ‘review performance’
would entail?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank the
member for her question. I talked about that earlier, but
it is outlined in the second-reading speech on page 9 as
follows:
The IBAC Committee, Accountability and Oversight
Committee and PAEC will each have functions in respect of
the Victorian Inspectorate’s operations. For example, the
IBAC Committee will monitor and review the inspectorate’s
activities in relation to the IBAC. The three committees will,
collectively, ensure that the inspectorate is performing its
oversight functions effectively.

Ms PENNICUIK (Southern Metropolitan) — I
hope I am being clear. I have heard the minister’s
answers about the Victorian Inspectorate, whether I like
them or not. I am asking him about the role of the
IBAC Committee in overseeing IBAC: what does
‘review performance’ mean, and what will that
committee actually do? And I ask the same questions
about the Accountability and Oversight Committee in
terms of the Ombudsman — not the Victorian
Inspectorate. What does ‘review performance of the
IBAC’ mean; what does ‘review performance of the
Ombudsman’ mean practically?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As outlined
in the relevant second-reading speeches, the committees
will review the performance of duties and functions.
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This was enshrined in previous legislation for the IBAC
Committee.
Ms PENNICUIK (Southern Metropolitan) — That
is just a phrase. I need to say that I do not have a
practical definition of what that means, which I think
people are interested in, and that is what I am asking
for. Clause 1 sets up IBAC to take over the functions of
the Office of Police Integrity, which will be abolished. I
talked earlier about the role the OPI has in its own
motions with regard to conducting systemic reviews of
operations of police, training et cetera. My question is:
will IBAC have a role in investigating police shootings
or deaths or serious injury of people as a result of
contact with police, as referred to in the recent OPI
report in that regard?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I indicated
before that in relation to the police head of jurisdiction
IBAC will be able to consider all conduct currently
covered by the Office of Police Integrity and the
Ombudsman.
Ms PENNICUIK (Southern Metropolitan) — That
is where it gets a bit confusing, because it appears that
IBAC is not able to conduct an investigation into
anything unless it is established somehow or other —
how it will, nobody knows — that that is serious
corrupt conduct. I would offer the view that a police
shooting, a death or a serious injury as a result of police
conduct might not at all involve serious corrupt
conduct. So how can that happen; under what head of
power?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — IBAC is an
independent entity. It will be a matter for the
Commissioner to determine what to investigate under
the police conduct jurisdictions, but, as I indicated
earlier, in relation to the police head of jurisdiction,
IBAC will be able to consider all conduct currently
covered by the OPI.
Clause agreed to; clause 2 agreed to.
Clause 3
The DEPUTY PRESIDENT — Order! Mr Pakula
will move his amendment 1, which is a test for his
amendment 2 to clause 3.
Hon. M. P. PAKULA (Western Metropolitan) — I
move:
1.

Clause 3, after line 21 insert —
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‘(b) after paragraph (b)(iii) of the definition of relevant
offence insert —
“(iv) misconduct in public office;”;’.

This amendment is to insert a new relevant offence of
misconduct in public office. I do not intend to go back
over this ground given that it was traversed extensively
during the second-reading debate, and not just by me,
suffice to say, as I indicated during that debate,
misconduct in public office is a well-established
offence. It is not an amorphous or poorly defined
offence. It is a serious offence, and there is a relatively
high bar that needs to be jumped for the offence to be
recognised. It is an offence that under the current
provisions of the bill, and the IBAC regime more
generally, applies to members of Victoria Police and
nobody else.
The Police Association and members of Victoria Police
believe — quite correctly in my view — that it would
be unusual for a new regime to be brought into effect
that placed particular burdens on them, but which does
not set the same standards for other holders of public
office, whether they be members of Parliament,
ministers, departmental heads, senior departmental
executives and the like. We do not believe this is an
amendment which inserts into the legislation a broad or
poorly understood new concept. This is a clearly
defined offence of misconduct in public office, and
therefore I have moved this amendment.
Ms PENNICUIK (Southern Metropolitan) — The
Greens will support the amendment given that it
appears to us, and we have said this many times, that
IBAC is hampered by the requirement that it will only
look into serious corrupt conduct which is not defined.
Another problem is the chicken-and-egg argument —
that is, that it is unclear to me and many other people in
the community, including the Law Institute of Victoria
and the Ombudsman, exactly how IBAC is going to
ascertain that anything is serious corrupt conduct if it
cannot undertake a preliminary investigation. It is also
too high a bar in terms of what IBAC should be looking
into and what the government basically promised the
community would happen — that is, that it would look
into misconduct and improper conduct in public office
as it applies to public officials, local councillors and
ourselves as MPs. I moved a similar amendment to one
of the earlier bills with regard to the misconduct of MPs
in public office, and this amendment fits well under
clause 3.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
government has repeatedly said that IBAC is intended
for the investigation of serious corruption, not for the
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purposes of investigating every minor breach or
offence. In Victoria misconduct in public office is an
old common-law offence involving lesser order
matters. It is an amorphous concept that has been
widely criticised. There is a lot of grey around the edges
to that offence. The correct place for those matters to be
investigated is with the Ombudsman rather than IBAC.
In Victoria and other jurisdictions throughout Australia
the experience of integrity bodies has been that
inappropriate excesses and poor outcomes occur when
extraordinary and coercive powers designed for serious
corruption are used to investigate minor and lesser
order offences. The government has taken the time to
consider legislation in other jurisdictions. We are
delivering a model that is right for Victoria, that focuses
on the most serious matters, not trivialities, and avoids
the failings of other jurisdictions. In the event that the
new Commissioner believes there is a case for
additional powers or jurisdiction for IBAC, he will be
able to make recommendations to the new
parliamentary IBAC Committee which can review
IBAC’s powers and jurisdictions.
As I said earlier in relation to the police head of
jurisdiction, IBAC will be able to consider all conduct
currently covered by the Office of Police Integrity and
the Ombudsman, and accordingly we do not support the
amendment moved by Mr Pakula.
Hon. M. P. PAKULA (Western Metropolitan) —
The question for the minister then is: if misconduct in
public office is such a poorly defined, amorphous and
misleading offence, as he has said it is, why is he
seeking to apply it to members of Victoria Police?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
earlier, IBAC will be able to consider all conduct
currently covered by the Office of Police Integrity and
the Ombudsman.
Hon. M. P. PAKULA (Western Metropolitan) — I
will ask the minister again. He poured scorn on the
concept of misconduct in public office and described it
as amorphous, poorly defined, misleading and
confusing — which, by the way, it is not. However, let
us say the minister is correct: can he explain to the
house why it is appropriate for an amorphous and
poorly defined offence to be applied to serving Victoria
Police officers and not to himself or myself?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank the
member for his question. The government has always
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said that IBAC will be able to consider all conduct
covered by the OPI, as was introduced by Labor.
Ms PENNICUIK (Southern Metropolitan) — As
Mr Pakula said, the minister seemed to dismiss
misconduct in public office as somehow a lesser
offence, but of course such offences can be quite
serious, and the New South Wales Independent
Commission against Corruption (ICAC) defines corrupt
conduct as constituting things such as a disciplinary
offence; reasonable grounds for dismissing, dispensing
with the services of or otherwise terminating the
services of a public official; or in the case of conduct of
a minister of the Crown or a member of a house of
Parliament, a substantial breach of an applicable code
of conduct. It goes on to say:
‘disciplinary offence’ includes any misconduct, irregularity,
neglect of duty, breach of discipline or other matter that
constitutes or may constitute grounds for disciplinary action
under any law’.

These are matters that can be considered by the New
South Wales ICAC, which does not limit itself to
dealing with serious corrupt conduct, although it limits
itself to corrupt conduct as extensively defined under
the ICAC act. This is in contrast to our IBAC act,
which defines corrupt conduct in a very limited way as
leading to an indictable offence — that is, conduct that
leads to an indictable offence, or a common law offence
such as an attempt to pervert the course of justice,
bribery of a public official, or perverting the course of
justice.
All of those matters can be investigated under ICAC, so
it is not the case that other jurisdictions have not gone
down this path. They have, and while ICAC does not
limit itself to serious corrupt conduct, it has a qualifier
that it should turn its attentions to serious corrupt
conduct. However, looking at misconduct in public
office can lead to uncovering serious corrupt conduct.
That is where we have a problem with the way that
IBAC is set up, in that it is so limited in what it can do
to establish whether something is seriously corrupt
conduct, what it can actually investigate and what it
cannot investigate, which the Ombudsman pointed out
in his letter and in his report today — the action or
inaction by another body.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Again, just
for the record, in Victoria and other jurisdictions
throughout Australia the experience of integrity bodies
has been that inappropriate excesses and poor outcomes
occur when extraordinary and coercive powers
designed for serious corruption are used to investigate
minor and lesser order offences. The government has
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taken the time to consider legislation in other
jurisdictions. We are delivering a model that is right for
Victoria and focuses on the most serious matters, not
trivialities, and avoids the failings of other jurisdictions.
Unlike Labor, which introduced the OPI to target only
the police, IBAC will apply to more than 250 000
public officials in relation to serious corrupt conduct.
Hon. M. P. PAKULA (Western Metropolitan) —
Minister, is it not a fact that the offence of misconduct
in public office only targets the police and none of
those other public officials to whom you have just
referred?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
jurisdiction of the OPI, which was introduced by Labor,
includes misconduct in public office. This will be
transferred to IBAC. The OPI was introduced by Labor
to target only the police, whereas IBAC will apply to
more than 250 000 public officials in relation to serious
corrupt conduct.
Ms PENNICUIK (Southern Metropolitan) — I
have a follow-up question for the minister with regard
to his statement that because IBAC has coercive powers
it should only investigate serious corrupt conduct.
There are two questions that that opens up. The
Ombudsman does not just investigate serious corrupt
conduct, but the Ombudsman has coercive powers.
Even the Auditor-General, we are hearing, has coercive
powers but is not necessarily limited to investigating
serious corrupt conduct. So that answer does not
logically follow. The other question that follows from
the minister’s answer is: is it the case that IBAC can
only investigate something if it uses coercive powers?
Can it use other methods of investigation besides
coercive powers?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — IBAC has
strong powers, such as permission to use phone taps,
surveillance devices and controlled operations. The
other bodies mentioned by Ms Pennicuik do not have
these powers. Ultimately it is a matter for the IBAC
Commissioner to determine when to use coercive
powers.
Ms PENNICUIK (Southern Metropolitan) — I
think the minister has just supported my point, which is
that IBAC will decide when it is going to use coercive
powers. It is not required to use coercive powers. The
minister was implying that it could not investigate
anything less than serious corrupt conduct because it is
able to use these coercive powers such as phone
tapping. I would put to him that it could use
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investigative powers that are not coercive powers such
as phone tapping if it were to investigate misconduct in
public office.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Ms Pennicuik
may have heard this before: it will be a matter for the
IBAC Commissioner to determine when it is
appropriate and proportionate to use coercive powers.
Ms PENNICUIK (Southern Metropolitan) — I
think there may be furious agreement about that, except
in terms of the interpretation of it. I just want to make
one more comment about Mr Pakula’s amendment,
which is that while we support the amendment, we do
not think the amendment in and of itself will fix the
fundamental flaws of the bill, particularly with regard to
the limitation on IBAC to look at serious corrupt
conduct. I am not quite sure how they will work, but I
still think it is worth putting it in the bill because not
looking at misconduct in public office leaves a great
gap in the whole of IBAC.
Hon. M. P. PAKULA (Western Metropolitan) —
For the record, the opposition does not believe this
single amendment can fix every problem with this bill
either.
Committee divided on amendment:
Ayes, 9
Broad, Ms
Darveniza, Ms
Eideh, Mr (Teller)
Leane, Mr
Mikakos, Ms

Pakula, Mr
Pennicuik, Ms (Teller)
Tierney, Ms
Viney, Mr

Noes, 10
Coote, Mrs
Crozier, Ms
Drum, Mr (Teller)
Elsbury, Mr
Koch, Mr

Lovell, Ms
O’Brien, Mr
Ondarchie, Mr
Petrovich, Mrs (Teller)
Peulich, Mrs

Amendment negatived.
Ms PENNICUIK (Southern Metropolitan) — My
question is about clause 3(a)(h), which is about the
notifications that are required to be made to IBAC. We
notice that under clause 3 certain statutory authorities
are required under their acts to notify IBAC of corrupt
conduct. Does clause 3(a)(h) require the secretaries of
departments and/or public servants to make a
notification of corrupt conduct to IBAC?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) —
Clause 3(a)(h), as indicated by Ms Pennicuik, refers to
obligations on the State Services Authority.
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Ms PENNICUIK (Southern Metropolitan) — I
asked a question about that in the departmental briefing
with regard to whether that meant secretaries of
departments and public servants. I think the answer at
the briefing was that secretaries of departments and
public servants are required to report corrupt conduct.
Are they required to report it to IBAC or are they
required to report it elsewhere?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The IBAC
legislation already provides a mechanism for
departmental secretaries to notify corrupt conduct to
IBAC. This has been dealt with in the previous IBAC
legislation that has been before the house.
Clause agreed to; clauses 4 to 8 agreed to.
Clause 9
Hon. M. P. PAKULA (Western Metropolitan) — In
regard to clause 9 of the bill there is a particular
provision that I am interested to understand. Clause 9 of
the bill inserts proposed subsection (3A) into section 41
of the IBAC act, and paragraph (d) talks about the
circumstances in which IBAC must not conduct an
investigation under subsection (1). Proposed
subsection (3A)(d) reads:
the conduct occurred at too remote a time to justify
investigation …

This is exactly the kind of matter which people will one
day go back to the Hansard record of the committee
stage of the bill to seek clarification on. Can the
minister provide some clarification as to what the term
‘too remote a time’ means?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The matter to
which Mr Pakula refers is a matter for the IBAC
Commissioner to determine having regard to all the
circumstances of each particular case.
Hon. M. P. PAKULA (Western Metropolitan) —
The effect of that answer is that if at any time there is
any query about what the government meant by ‘the
conduct occurred at too remote a time to justify
investigation’, anyone looking to the Hansard record of
this committee stage will get no enlightenment
whatsoever as to the intention of the drafters of this
legislation. Is it the intention of the government, which
after all is the drafter of the bill, that something that
occurred two years ago or five years ago is too remote?
Could the minister at least provide some guidance as to
what is the intention of the government?
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I have
indicated, it is for the IBAC Commissioner to
determine on a case-by-case basis having regard to the
legislation and the circumstances of each case. It is the
intention of the government to allow the Commissioner
discretion within the bounds of the legislation.
Hon. M. P. PAKULA (Western Metropolitan) — I
do not have a further question other than to say that
answer will be enlightening for anybody trying to
understand what the government means by this
provision and what the intention of the drafters was. I
do not know how anyone is going to be able to
ascertain what is meant by this provision of the bill.
Ms PENNICUIK (Southern Metropolitan) — My
question is slightly different, but it is about how IBAC
comes to a conclusion under new section 41(3A),
which is inserted by clause 9 and says:
(a) the conduct is trivial or unrelated …; or
(b) the complaint … is frivolous or vexatious; or
(c) the complaint or notification lacks substance or
credibility; or
(d) the conduct occurred at too remote a time to justify
investigation; or
(e) the complaint or notification was not made genuinely or
was made primarily for a mischievous purpose.”.

How can IBAC reach any of those conclusions if it is
not able to conduct a preliminary investigation?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
to Mr Pakula, it is a matter for the IBAC Commissioner
to determine having regard to all the circumstances of
each particular case.
Ms PENNICUIK (Southern Metropolitan) — It is
an important issue, because this is a question we have
asked at each end. How can the Commissioner establish
that something is trivial, frivolous or lacking in
substance without the ability to conduct a preliminary
investigation? At the same time, how is the
Commissioner able to establish if something is or is not
serious corrupt conduct without the ability to conduct a
preliminary investigation? It seems to be a basic flaw in
the whole structure of the regime. How, practically, can
this be done? Will the Commissioner just read
something and make a decision in his own head without
actually asking any questions or calling any preliminary
witnesses with regard to establishing that? The danger
is that the Commissioner may come to such a
conclusion but be incorrect.
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
earlier, it is a case-by-case assessment for the IBAC
Commissioner, who will make a determination having
regard to the legislation and the circumstances of each
case.
Ms PENNICUIK (Southern Metropolitan) — I will
try one more time. How can the Commissioner make
that assessment on a case-by-case basis, on the
circumstances of each case, if the Commissioner cannot
conduct a preliminary investigation?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I
indicated, it will be for the IBAC Commissioner to
determine, having regard to the legislation and the
circumstances in each case. The Commissioner can
make decisions based on information provided to him.
He can also make general inquiries. However, as I
indicated earlier, this is entirely a matter for the
Commissioner.
Ms PENNICUIK (Southern Metropolitan) — What
is the difference between a general inquiry and a
preliminary investigation?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Commissioner may make general inquiries within the
bounds of the legislation. I think Ms Pennicuik is going
into matters which in the legislation are for the
Commissioner to determine.
Clause agreed to; clauses 10 to 14 agreed to.
Clause 15
Hon. M. P. PAKULA (Western Metropolitan) —
Hopefully, this should be a relatively brief matter in
relation to clause 15. It relates to witnesses who are
already held in custody. In particular it relates to the
attendance at IBAC of those witnesses who are already
in custody. For those types of persons, can the minister
outline to the house what powers or limitations, if any,
exist around the permitted time for questioning,
interviewing or acquiring evidence from those persons?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In response,
the powers for IBAC in the circumstances outlined are
the same as those Labor introduced for the director of
the Office of Police Integrity. It is a matter for the
commissioner to determine, as it currently is with the
director.
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Hon. M. P. PAKULA (Western Metropolitan) — If
it is a matter for the Commissioner to determine, then
theoretically at least the questioning could take place
over the course of more than a single day. Given that
we are talking about people who are already in custody,
in circumstances where the questioning does take place
over more than a single day what are going to be the
arrangements for those people who are already in
custody to be securely accommodated? In the event that
the questioning takes place over the course of, say, two
or three days, will it be the responsibility of police?
Will the witnesses be returned to custody at night? How
will such matters work in practice?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The advice I
have is that there is no change to the arrangements
introduced by Labor for the OPI. It is a matter for the
IBAC Commissioner.
Hon. M. P. PAKULA (Western Metropolitan) —
Just so I am clear, is the minister saying that if the
questioning goes for more than a day, how the prisoner,
for want of a better term — the person who is already
in custody — is accommodated overnight is a matter
for the IBAC Commissioner?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I said,
there is no change to the arrangements that were
introduced by the former government in relation to the
OPI.
Hon. M. P. PAKULA (Western Metropolitan) —
That is a fantastic answer, but for those people who are
not intimately aware of arrangements that have taken
place over a period of years it is not going to be very
helpful. I am simply asking the minister to confirm
something. We have a bill here which says that people
who are already in custody might be questioned. We
have the minister on the record saying that how long
they are questioned for is at the discretion of the IBAC
Commissioner.
All we are trying to get to the bottom of is — and it is
not a trick question; it is not a trap — how they will be
securely accommodated overnight if the questioning
goes for more than a day. Telling me it will be the same
as before really does not tell anybody anything. Maybe
the minister could outline how it is now. If the answer
is simply that the way they will be accommodated is a
matter for the IBAC Commissioner, just tell us that.
Something other than ‘No change’ would be very
helpful for the committee. It would help expedite the
process.
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I
indicated, it is a matter for the IBAC Commissioner to
determine. As I have been advised, there will be no
change to the arrangements; they will be the same
arrangements as those for the OPI that were introduced
by the former government.
Hon. M. P. PAKULA (Western Metropolitan) —
That is fine except for the fact that, as the minister has
indicated on a number of occasions, the OPI only
applied to the police, whereas, as the minister has
indicated, this legislation applies to thousands and
thousands of other individuals, so what has occurred
under the OPI is not really a reasonable comparison. Is
it the case that the manner in which a prisoner will be
accommodated if their questioning goes for more than a
day will be a matter for the IBAC Commissioner, or is
there some other formula that will determine how they
are dealt with?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As Mr Pakula
indicated, it will be a matter for the Commissioner to
determine.
Clause agreed to; clauses 16 to 29 agreed to.
Clause 30
Hon. M. P. PAKULA (Western Metropolitan) —
Clause 30, which is on page 42 of the bill, substitutes
the proposed section that is in the bill for the existing
section 27 of the Victorian Inspectorate Act 2011. The
section that is to be in effect deleted says that a person
cannot make use of or disclose any information
obtained in the course of their employment or
engagement under section 24 except in the course of the
performance of their functions or the exercise of their
powers in accordance with the law. The way it reads
now is that no-one engaged under sections 24 or 25 can
publicly comment on the administration of the act or
the performance of duties and functions or the exercise
of powers by the Victorian Inspectorate — a far broader
provision than the provision it is replacing.
The effect of the new section, as it appears to me at
least, is to gag the Victorian Inspectorate completely,
even in the exercise of its duties, given that the section
which is being removed allows it to comment if it
relates to the performance of its functions or the
exercise of its powers, but the section that is replacing it
effectively applies a blanket gag. I am just wondering
why that would be the case.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Given the
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sensitive matters that the Victorian Inspectorate will
deal with, it is important for all individuals who work
for the VI to be held to these obligations around
confidentiality.
Hon. M. P. PAKULA (Western Metropolitan) —
What is a bit difficult to understand about it, though, is
that the minister is effectively removing a provision that
his government included in the Victorian Inspectorate
Act just last year. It is not as if they are amending
something introduced by the former government or
something from the OPI. They are amending their own
piece of legislation from 2011. What has changed?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — What has
changed is the explanatory memorandum which
outlines clause 30 — the reason for the substitution of
section 27 of the VI act. It says the new section clarifies
the obligations of employees and contractors of the VI
in relation to public comment and the exercise of the
VI’s powers.
Hon. M. P. PAKULA (Western Metropolitan) — I
will try to make this as non-contentious as I can. Will
the clause that is being put in effectively make it
impossible for the inspectorate or its office to
communicate publicly about anything, even the
exercise of their functions? Is that the intent, and will
that be the effect?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Mr Pakula, in
a word: no. The VI act already provides powers for the
Victorian Inspectorate to disclose information where
appropriate.
Hon. M. P. PAKULA (Western Metropolitan) —
That is interesting, because I am wondering how the
provision the minister has just referred to will interact
with new section 27, which says:
A person employed or engaged … must not publicly
comment on —
(a) the administration of this Act; or
(b) the performance of duties and functions or the
exercise of powers by the Victorian Inspectorate.”.

If the inspector or a person employed by the
inspectorate cannot comment on the administration of
the act or the performance of duties and functions or the
exercise of powers by the Victorian Inspectorate, what
is left?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Mr Pakula
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would know that the act must be read as a whole. The
VI act already provides powers for the Victorian
Inspectorate to disclose information where appropriate.
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Provisions such as these are standard in legislation relating to
investigatory bodies in Australia and are important to ensure
that the Victorian Inspectorate has the tools it needs to
undertake full and proper investigations.

Hon. M. P. PAKULA (Western Metropolitan) — I
know that; the minister told me that before. What I am
asking is, if the information that can be disclosed
cannot be about the administration of the act, the
performance of duties and functions or the exercise of
powers, what can it be about? What else is left to be
disclosed?

The SARC report states:

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I will
continue to repeat that the VI act already provides
powers for the Victorian Inspectorate to disclose
information where appropriate. I have already
explained the reasons for clause 30. Given the sensitive
matters that the Victorian Inspectorate will deal with, it
is important for all individuals who work for the VI to
be held to these obligations around confidentiality. But
as I said, the VI act already provides powers for the
Victorian Inspectorate to disclose information where
appropriate.

The second-reading speech says that this was in order
to make sure that the Victorian Inspectorate, in trying to
get to the truth, would do so by compelling people to
incriminate themselves and using that against them.
The committee raised questions, and I raised them as
well, about why the government had gone further than
it did with the other integrity bodies with regard to this
particular provision.

Clause agreed to; clauses 31 to 50 agreed to.
Clause 51
Ms PENNICUIK (Southern Metropolitan) — My
question is in respect of clause 51, which is on page 53
of the bill. I referred to this matter in my contribution to
the second-reading debate. It also applies to clauses 214
and 277, but I will just talk to this under clause 51. The
effect of clauses 51, 214 and 277 is to:
… allow the Victorian Inspectorate to compel anyone to
truthfully state whether or not he or she is guilty of such an
offence and then supply that answer to a prosecutor for use as
evidence against that person at a later trial for that offence.

That is from the Scrutiny of Acts and Regulations
(SARC) report. It also states:
The committee considers that —

those clauses —
may engage the charter’s rights against compelled
self-incrimination.

The statement of compatibility says:
The objective of providing the Victorian Inspectorate with
this power is to facilitate its oversight of the chief examiner,
examiners, the Auditor-General and the Ombudsman, all of
which have significant powers. The Victorian Inspectorate
will have an important role in ensuring the integrity and
probity of the Auditor-General’s and the Ombudsman’s
operations. It is therefore appropriate that the Victorian
Inspectorate have the necessary powers to fulfil this function.

The committee notes that similar provisions in other
Australian integrity legislation may only permit the admission
of compelled self-incriminatory answers in later prosecutions
for perjury, contempt or obstruction of the integrity body or
(in some instances) other offences against integrity body’s
own statute.

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The Victorian
Inspectorate’s ability to abrogate the privilege against
self-incrimination and for such compelled evidence to
be admissible in certain legal proceedings should be
considered in the context of the VI’s role — that is, to
provide independent oversight of the integrity bodies
and officers within its jurisdiction. The VI’s power to
require a person to answer questions is limited to
matters it is authorised to investigate in the performance
of this role. The government’s reform of Victoria’s
integrity regime has stressed the fundamental
importance of effective oversight of Victoria’s key
integrity bodies. These bodies play a vital role in
ensuring confidence in public sector propriety and
exercise significant powers in carrying out this role. It is
therefore important that these bodies are themselves
subject to effective accountability measures and that the
VI has the necessary powers to fulfil its functions.
Further, offending by any person against the crimes
referred to in the amended section 33T would
undermine the efficacy of Victoria’s integrity system.
Section 33T therefore promotes compliance with the
statutory regimes of IBAC, the Auditor-General, the
Ombudsman and the offices of chief examiner and
examiner, in addition to facilitating robust oversight of
these bodies and offices. As indicated in the statement
of compatibility, it will remain open to a court under the
rules of evidence and procedure, and take into account
the Charter of Human Rights and Responsibilities Act
2006, to consider whether and in what circumstances
information disclosed is admitted as evidence in any
eventual proceedings.
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Ms PENNICUIK (Southern Metropolitan) — I
presume the minister was ready for that question. My
follow-up is: given that the abrogation of the privilege
against self-incrimination goes further than in the other
integrity bodies, as outlined by the committee, has the
government thought about the fact that it may reduce
the likelihood that people will give full and frank
admissions if they think that will be used against them
in a court at a later date?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In answer to
Ms Pennicuik, the government considers these to be
appropriate measures.
Clause agreed to; clauses 52 to 170 agreed to.
Clause 171
Hon. M. P. PAKULA (Western Metropolitan) — In
order to expedite matters, there is a suite of clauses
about mandatory notification of corrupt conduct,
clauses 171, 173, 175, 178 and 181, which refer to five
separate bodies — the Victorian WorkCover Authority
(VWA), the Victorian Electoral Commission, the chair
of the Environment Protection Authority (EPA), the
State Services Authority (SSA) and the racing integrity
commissioner. I am in your hands to some extent,
Deputy President, but I would intend, if possible, to
deal with all of them under the one clause, given similar
matters are dealt with by them.
The DEPUTY PRESIDENT — Order! That makes
sense, so let us proceed on that basis unless anyone
particularly objects.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — No.
The DEPUTY PRESIDENT — Order! No-one
does.
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outlined that are likely to come across this conduct in
the performance of their functions.
Hon. M. P. PAKULA (Western Metropolitan) — I
can understand why the government might believe that
those five organisations may indeed come across
corrupt conduct; I am just wondering why other
agencies are not equally required to report corrupt
conduct. Or is it the government’s contention that
corrupt conduct is unlikely to be found in any agency
other than the five listed?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Other bodies
will also be able to refer potential corrupt conduct to
IBAC.
Hon. M. P. PAKULA (Western Metropolitan) —
We are going to go around in circles, I think. I know
other agencies can report corrupt conduct. I am just
wondering why these five have to report it and other
agencies do not have to report it. What is the defining
characteristic of these five agencies that makes them
different to every other agency in government?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
earlier, the mandatory requirements as outlined apply to
those bodies that are likely to come across corrupt
conduct in the performance of their functions, hence the
reason they are, in Mr Pakula’s words, identified as
having mandatory requirements. But I also make the
point that other bodies are still able to refer corrupt
conduct to IBAC, notwithstanding the mandatory
requirements as outlined.
Hon. M. P. PAKULA (Western Metropolitan) —
Can the minister explain why it is that in some
organisations the CEO is required to report and in
others it is the chair? For example, for WorkSafe and
the SSA it is the CEO rather than the chair who is
required to report, but with the EPA it is the chair rather
than the CEO. Why are there these differences across
those agencies?

Hon. M. P. PAKULA (Western Metropolitan) —
Thank you, Deputy President, and thank you, Minister.
The overriding question I ask the minister is: how did
the government arrive at the decision to single out those
five bodies for the mandatory notification of corrupt
conduct — they being the VWA, the electoral
commissioner, the EPA, the SSA and the racing
integrity commissioner? Why those five and no others?

The DEPUTY PRESIDENT — Order! I advise
members — and I am sure that no-one intends to leave
the building — that, due to an incident outside, if
members do not leave the building for the next period,
that would be appreciated. Thank you.

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
mandatory requirements to notify the Independent
Broad-based Anti-corruption Commission (IBAC) of
potential corrupt conduct apply to those bodies as

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — It was a good
question, and the answer is: this is determined by
whether there is a statutory role for the particular named
officer.
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Hon. M. P. PAKULA (Western Metropolitan) —
That is a good answer. Deputy President, I think we
have entered the twilight zone. Can I go back to the
matter I raised before that particular matter regarding
the choice of these five agencies? For the purpose of
illustration would you allow me to ask the minister this:
why would it be, for example, that mandatory
disclosure of corruption would be required of the EPA
and not of the Victorian Commission for Gambling and
Liquor Regulation (VCGLR)?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I said, the
mandatory requirements apply to those bodies that are
likely to come across corrupt conduct in the
performance of their functions — —
Mr Barber — That wouldn’t be gambling and grog,
would it?
Hon. R. A. DALLA-RIVA — As I said, other
bodies will also be able to refer potential corrupt
conduct to IBAC.
Hon. M. P. PAKULA (Western Metropolitan) —
From the minister’s answer I take it that it is the
government’s view that corrupt conduct is more likely,
using the minister’s words, to be discovered by the
EPA than by the VCGLR?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I have
indicated, other bodies will also be able to refer
potentially corrupt conduct to IBAC.
Hon. M. P. PAKULA (Western Metropolitan) — I
suggest to the minister that it is difficult to support the
government’s contention that the EPA and the VWA
are more likely to come across corrupt conduct than the
VCGLR. Would the government consider extending
the mandatory notification of corrupt conduct
provisions to cover the Victorian Commission for
Gambling and Liquor Regulation?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — There is
nothing to prevent the VCGLR from reporting corrupt
conduct at any time.
Ms PENNICUIK (Southern Metropolitan) — I will
start by saying that I asked during my briefing with the
minister’s staff and departmental staff the exact same
question: why is mandatory reporting limited to five
particular statutory authorities? It seems the Victorian
Commission for Gambling and Liquor Regulation
would be an obvious body to add to that group of
authorities required to report mandatorily.
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The other question that follows on from this is: what
about state-owned enterprises and state corporations,
such as the Port of Melbourne Corporation? What are
their requirements in regard to mandatory notifications?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Ms Pennicuik
knows full well that any person may report corrupt
conduct. This has been dealt with in the previous
legislation about IBAC.
Ms PENNICUIK (Southern Metropolitan) — I
apologise to the minister. Somebody was talking to me
when he spoke and I did not hear the full answer.
Would the minister mind repeating his answer?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I can correct
the mistake I made earlier. Ms Pennicuik well knows
that any person may report corrupt conduct. This was
dealt with in previous legislation about IBAC.
Ms PENNICUIK (Southern Metropolitan) — There
are five agencies that have mandatory reporting
requirements, and the rest of the public service and
state-owned enterprises and public corporations may
report corrupt conduct. We have established that. I
presume IBAC will produce guidelines for all of those
state-owned enterprises and public corporations in
relation to their requirements or encourage them to
have guidelines.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Whether
IBAC provides guidelines is entirely a matter for the
IBAC Commissioner to determine.
Clause agreed to; clauses 172 to 186 agreed to.
Clause 187
Hon. M. P. PAKULA (Western Metropolitan) —
Can the minister outline why the government decided
to amend proposed section 11C entitled ‘Legal advice
and representation’ of the Audit Act 1994 — changing
it from the way it appeared when the bill was initially
introduced in the Legislative Assembly — limiting the
power of a person to seek legal advice and be
represented by a legal practitioner in relation to the
conduct of an audit such that proposed section 11C now
only applies to a compulsory appearance by a person?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The provision
ensures that legal advice and representation are
available where coercive powers are used. For
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voluntary appearances legal representation will be a
matter for the Auditor-General to determine.
Hon. M. P. PAKULA (Western Metropolitan) —
Fair enough; that answers the question. Moving on to
new section 11D, did the Auditor-General seek
construction of this new section as it currently appears?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The house
amendments were developed following consultation
with the Auditor-General and VAGO.
Hon. M. P. PAKULA (Western Metropolitan) — Is
the minister saying the Auditor-General has been
consulted about the current version of the clause before
the house? Is that correct?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I am advised
that the house amendments were developed following
that consultation with the Auditor-General and VAGO.
Hon. M. P. PAKULA (Western Metropolitan) — Is
the minister saying that new section 11D, as it is
currently before the house, has been put together in
consultation with the Auditor-General and VAGO. That
could suggest he has seen it, otherwise it is a very
unusual kind of consultation. Is the Auditor-General in
support of the clause as it currently stands?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
before, the house amendments were developed
following consultation with the Auditor-General. In
terms of Mr Pakula’s question, it would probably more
appropriately be directed to the Auditor-General.
Hon. M. P. PAKULA (Western Metropolitan) — I
thank the minister; I thought he might say that. I would
like to go to proposed section 11D, which was in the
first iteration of the bill prior to the house amendment,
which talked about the Auditor-General advising a
person who was to appear of the nature of matters in
respect of which the person was to be asked
questions — this is in regard to a voluntary appearance.
It said:
(1) Within a reasonable time before a voluntary appearance,
the Auditor-General must advise the person who is to
appear of the nature of the matters in respect of which
the person is to be asked questions …

And then there are some exceptions.
I will not ask whether that was removed at the behest of
the Auditor-General, because I know what the answer
will be — that it was done following consultation. But
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regarding the fact that that no longer appears in this bill,
can the minister advise whether that provision for
advance notice before a voluntary appearance appears
in any other act of Parliament? Or is it now the case that
there is not going to be any provision in any act which
requires the Auditor-General to give a person notice of
the matters in respect of which they are to be asked
questions?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I do not have
the previous bill. What I have before me is the bill that
is currently before the chamber, and what I can say is
that the house amendments were developed following
consultation with the Auditor-General. I am happy to
talk about the bill before the chamber. But obviously
the bill that was before the other house is something
that I am finding difficulty talking about because it is
not before this chamber; it is not the legislation that we
currently have.
Clause agreed to; clauses 188 to 199 agreed to.
Clause 200
Hon. M. P. PAKULA (Western Metropolitan) —
This is again with regard to an amendment that was
moved as a house amendment in the Legislative
Assembly. Can the minister explain the rationale
behind the amendment moved in the Assembly relating
to the removal of the power of the Victorian
Inspectorate to conduct an investigation into
administrative action taken by officers of VAGO other
than the Auditor-General himself.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Again I
reiterate to the member that I am happy to deal with the
bill before the chamber, but I do not have before me the
previous matters that were dealt with in the other house.
I am happy to talk about the current provisions as they
appear in the bill here.
Hon. M. P. PAKULA (Western Metropolitan) — If
I might say, Deputy President, I think that is a highly
evasive and misleading answer by the minister. The
persons to whom the minister has been referring each
and every question, both the advisers from the
minister’s office and the departmental representatives,
are exactly the same people who would have full
knowledge of the bill in all its iterations, whether it be
the current or the previous version of it. For the minister
to suggest that because the bill as it currently stands has
been amended by the other place he can provide this
house with no information whatsoever about the bill as
it was prior to those house amendments being
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introduced I find staggering. But in any case, what I am
asking the minister is if he can explain the rationale
behind the clause as it stands now. I am asking him for
a rationale behind the clause as it stands now.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Again I
remind members that the task of the chamber is to deal
with the bill before it and not the bill that was before the
other house. The Ombudsman will retain his existing
role of investigating administrative action taken by or in
VAGO. I am advised that this is the status quo; this is
the clause as it stands now in this chamber.
Clause agreed to.
Clause 201
Ms PENNICUIK (Southern Metropolitan) — My
question regarding clause 201 ‘Functions of the
Victorian Inspectorate’ is that one of the functions, as
provided in proposed section 9(2)(da), is:
to monitor the interaction between the IBAC and other
integrity bodies to ensure compliance with relevant laws.

I just want some clarification or explanation as to what
is meant by the interaction between IBAC and other
integrity bodies. I think I might know, but I ask that
perhaps the minister provide a simple explanation of
that.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — This will
allow the inspectorate to consider the manner in which
IBAC and other integrity bodies work together as
authorised under the relevant legislation.
Ms PENNICUIK (Southern Metropolitan) — Is
that regarding working together on joint investigations?
Is that what it is meant to cover? And the Victorian
Inspectorate is overseeing that?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — It could
include the matters to which Ms Pennicuik refers.
Clause agreed to; clauses 202 to 226 agreed to.
Clause 227
Hon. M. P. PAKULA (Western Metropolitan) — I
refer to clause 227, in which section 13 of the
Ombudsman Act 1973 is substituted and
sections 13AA and 13AB are inserted. Substituted
section 13(1)(a) says:
that appears to involve corrupt conduct; …
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As IBAC’s investigative functions are confined to
serious corrupt conduct, I ask the minister to explain
why the proposed clause seeks to prevent the
Ombudsman from inquiring into actions that appear to
involve corrupt conduct. Would it not make more sense
for the Ombudsman’s authority to be excluded only to
the extent that IBAC’s authority picks it up? In other
words, why is the reference to the Ombudsman not to
an exclusion in regard to serious corrupt conduct rather
than just corrupt conduct?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Ombudsman will continue to be able to investigate the
corrupt conduct of any person or body within his
jurisdiction on referral from IBAC. The requirement to
refer all potential corrupt conduct to IBAC ensures that
IBAC is aware of that conduct and can determine
whether to investigate it itself or refer it to another
body. It is appropriate that IBAC be informed of all
potential corrupt conduct within the public sector given
its position as the peak integrity body. This information
will assist IBAC to discharge its responsibilities in
relation to corrupt conduct.
Hon. M. P. PAKULA (Western Metropolitan) —
New section 13AA(3) says:
For the avoidance of doubt, nothing in this act authorises or
requires the Ombudsman to enquire into or investigate
anything done or omitted to be done by or in an exempt
person or body.

Does that differ from existing section 13(3)?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Page 68 of
the explanatory memorandum of the bill refers to
proposed section 13AA(3). It is similar to section 13(3),
as outlined at page 68 of the explanatory memorandum.
Hon. M. P. PAKULA (Western Metropolitan) —
That says it is similar; it does not say it is the same. To
clarify that: are there any persons or bodies not able to
be investigated or inquired into by the Ombudsman
under the proposed clause that can be inquired into or
investigated by the Ombudsman now?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I am advised
that it is similar to current section 13(3).
Hon. M. P. PAKULA (Western Metropolitan) — I
know that. It is in the explanatory memorandum, and
the minister has told me that before. Are there any
persons or bodies that will not be able to be investigated
or inquired into by the Ombudsman under the proposed
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section that can now be inquired into or investigated by
the Ombudsman — yes or no?

corrupt conduct of any person or body within his
jurisdiction on referral from IBAC.

Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I
explained to the member, this is a provision similar to
current section 13(3), and the new section will be
similar to the current section as it stands.

Clause agreed to; clause 228 agreed to.

Hon. M. P. PAKULA (Western Metropolitan) — I
am sorry, Deputy President, but that is not a satisfactory
answer. The minister has now repeated the same
provision from the explanatory memorandum on three
occasions, and this goes to the heart of the concerns
raised by the Ombudsman about this bill. This is a very
simple question that the government should neither
seek to evade nor cover up. To say it is similar to the
current provision is not an answer to a very direct and
simple question.
There are a range of organisations that the Ombudsman
can inquire into now. Are those organisations going to
be the same after the passage of this legislation or not,
or are there going to be organisations that the
Ombudsman can inquire into now that he will no longer
be able to inquire into after this bill passes? I think the
government owes it not just to the Ombudsman but to
the Parliament and the Victorian people to be crystal
clear about this and to come clean. I ask the minister
again to answer a very simple question: are the
organisations the same, or are they different?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I thank
Mr Pakula, and as I have indicated the legislation does
not seek to alter the Ombudsman’s current jurisdiction
except as clearly indicated in the bill, such as with the
transfer of police jurisdiction to IBAC.
Hon. M. P. PAKULA (Western Metropolitan) — I
hope this is the last question. I recognise that there will
be some jurisdictional changes for the Ombudsman
with regard to the type of behaviour — in other words,
corrupt conduct, which we have already discussed —
that goes to IBAC from now on. The minister has also
indicated that police go to IBAC. In terms of actual
organisations, assuming the threshold remains below
the threshold that requires the Ombudsman to refer it to
IBAC — that is, corrupt conduct — can the
Ombudsman continue to investigate all the
organisations he can currently investigate, with the
exception of Victoria Police?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Ombudsman will continue to be able to investigate

Clause 229
Hon. M. P. PAKULA (Western Metropolitan) —
Apologies for the confusion about the clause about
which I am asking questions. I think there has been a
slight renumbering of clauses; what is now clause 229
was at one stage 230. I am interested in new
section 15A(1) of the Ombudsman Act 1973, which
states:
The Ombudsman may refuse to deal with a complaint if the
Ombudsman considers —
…
(d) the subject-matter of the complaint has already
been investigated or otherwise dealt with …

and then refers to those who could have dealt with it.
Can the minister provide an understanding of what
‘dealt with’ means in these circumstances? Does it
mean received but not yet acted on? Does it mean
waiting for referral? Does it mean referred to another
body by IBAC? What threshold has to be met for a
matter to be considered dealt with?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I advise the
minister that it depends on the legislation governing the
relevant body. This will provide the manner in which
complaints may be dealt with.
Clause agreed to; clause 230 agreed to.
Clause 231
Hon. M. P. PAKULA (Western Metropolitan) —
This question goes in more general terms to the matter
of the Ombudsman and the criticisms that the
Ombudsman has made beyond those that I asked about
in clause 1, which related to constitutionality. It goes
more generally to the matters which were contained in
the Ombudsman’s letter to the Premier, which was
received by others on 26 November, in which he said
the bill will lead to:
… greatly increased opportunities for those subject to
investigation to interfere with, obstruct or avoid the operation
of the integrity scheme by challenging jurisdiction.

He went on to suggest that:
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This risk can easily be avoided, but only by a significant
redesign of the interrelationship between the office of the
Ombudsman and IBAC …

I suppose in those circumstances I would ask, given
that there were 130-plus house amendments put
through the other place in a matter of minutes during
the last sitting week, why it was that the government
did not deem it appropriate to implement the redesign
described by the Ombudsman even after receiving his
letter prior to the consideration of those matters in the
last sitting week.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
government has introduced reforms that it believes are
appropriate.
Hon. M. P. PAKULA (Western Metropolitan) —
By definition, if the minister did not believe a reform to
be appropriate, he would not introduce it. I would have
thought that was a statement of the bleeding obvious.
Nevertheless, I ask the minister about new
section 16E(4), which is under the heading ‘Division
2C — Mandatory notifications by the Ombudsman’. It
says:
If the Ombudsman considers at any time that anything
referred to the Ombudsman by the IBAC under section 49C
of the Independent Broad-based Anti-corruption Commission
Act 2011 appears to involve conduct that is serious corrupt
conduct, the Ombudsman must inform the IBAC.

This is conduct which has been referred to the
Ombudsman by IBAC, and now we have a provision
that says the Ombudsman has got to inform IBAC if he
thinks the threshold of serious corrupt conduct has been
reached. I ask the minister whether that means the
Ombudsman just has to inform IBAC or whether it
means he has to refer the matter back to it. Once the
Ombudsman becomes aware, as described by
section 16E(4), what is the responsibility of the
Ombudsman? Is it simply to inform, or is it to refer
back?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I am advised
it is just to inform. It is then a matter for IBAC as to
whether it chooses to take over the matter.
Hon. M. P. PAKULA (Western Metropolitan) —
That seems unusual to the extent that when the minister
says it is for IBAC to choose whether or not it takes
over the matter, does that mean that the Ombudsman
might end up investigating matters of serious corrupt
conduct in the circumstance where IBAC chooses not
to take it over, or is it the case that if IBAC agrees it is
serious corrupt conduct, it must take it over?
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Mr Pakula
knows full well that what IBAC investigates is a matter
for the IBAC Commissioner to determine.
Hon. M. P. PAKULA (Western Metropolitan) —
Yes, that is right. I take it then that if what has been
created is a situation where the Ombudsman might
form the view that there is serious corrupt conduct, the
Ombudsman informs the IBAC Commissioner. The
IBAC Commissioner then has discretion as to whether
IBAC investigates it. Is it not then a logically
undeniable proposition that the Ombudsman may in
fact end up investigating serious corrupt conduct
because it is only a matter for IBAC’s discretion as to
whether it takes that matter back?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — It is a matter
for IBAC to determine.
Hon. M. P. PAKULA (Western Metropolitan) — I
will take that as a yes.
Clause agreed to; clauses 232 to 242 agreed to.
Clause 243
Hon. M. P. PAKULA (Western Metropolitan) —
Clause 243 is the last clause I seek to ask the minister
questions in relation to. I am specifically interested in
new section 25A of the Ombudsman Act 1973, Content
of reports, which is inserted by clause 243. New
section 25A(3) goes into some detail about what the
Ombudsman must not include in a report and says:
The Ombudsman must not include in a report under this Act
any information that would identify any person who is not the
subject of any adverse comment or opinion —

then it creates some exceptions. An earlier clause of the
bill, clause 195, was heavily amended through house
amendments following adverse comments or views
reported by the Auditor-General, and the Ombudsman’s
reports are being treated quite differently as a
consequence of this clause. The effect appears to be that
the restrictions placed on the Ombudsman will not
apply to the Auditor-General in regard to reporting
about persons who are not the subject of adverse
comment or opinion. Can the minister explain to the
house why the government is treating Ombudsman’s
reports and Auditor-General’s reports inconsistently in
that regard?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The changes
to the Audit Act 1994 provisions recognise the unique
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role of the Auditor-General and the audit context,
which is different to the role of the Ombudsman.
Hon. M. P. PAKULA (Western Metropolitan) —
Can the minister elaborate on those differences, given
that they are both integrity officers of the Parliament?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As Mr Pakula
would be aware as a member of the Public Accounts
and Estimates Committee, the Auditor-General audits
the finances and performances of authorities rather than
investigating the conduct of individuals.
Ms PENNICUIK (Southern Metropolitan) — My
question is about clause 243 on page 224 of the bill,
which inserts new section 25A. New section 25A(1)
goes to what the Ombudsman must not include in a
report, in particular new paragraphs (c) and (d), which
state:
(c) a finding or an opinion that a specified person is guilty
of or has committed, is committing or is about to
commit an offence; or
(d) a recommendation that a specified person be, or an
opinion that a specified person should be, prosecuted for
an offence.

That was an issue also raised by the Ombudsman. My
question is: if the Ombudsman’s role is to investigate
improper conduct as referred to him or her or as a result
of a complaint, and in doing that the Ombudsman
comes to the conclusion or makes a finding that an
offence has been committed or that a person be further
investigated by the police, for example, how is the
Ombudsman going to convey that information if he is
not able to make that finding in a report?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The reforms
ensure that certain material is not included in
Ombudsman’s reports where it is not in the public
interest for it to be included. The requirement to not
include a finding or opinion that a person is guilty of an
offence or a recommendation that a person be
prosecuted for an offence is consistent with the
restrictions applying to IBAC. These are matters that
are more appropriately determined by the courts and the
Director of Public Prosecutions (DPP).
Ms PENNICUIK (Southern Metropolitan) — Yes,
but if the Ombudsman has conducted an investigation
on a complaint or on the Ombudsman’s own motion
and has uncovered that an offence has been committed,
how will that information be conveyed to the DPP?
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Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Ombudsman could make a referral to police or the
Director of Public Prosecutions in the appropriate
circumstances.
Ms PENNICUIK (Southern Metropolitan) — If it
cannot be done by way of a report — if it cannot be
included in a report — then how can it be done? I am
just asking a simple question. If the Ombudsman is
going to go to the trouble of conducting an
investigation and coming to a finding, but the findings
cannot go anywhere because they cannot be included in
a report, how will the courts or the DPP know about the
need to follow it up in terms of a prosecution?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — There is a
specific referral power included in the legislation in
new section 16I. Schedule 3 lists the persons and bodies
to whom or which the Ombudsman may refer
complaints, and they include the Chief Commissioner
of Police and the Director of Public Prosecutions,
amongst others.
Ms PENNICUIK (Southern Metropolitan) — In
some ways that has confused me more, because I
understood it to mean that on receipt of a complaint, for
example, the Ombudsman may refer something to the
Chief Commissioner of Police. But does it actually
mean that if the Ombudsman undertakes an
investigation and produces a report, the Ombudsman
leaves that information out of the report but refers
something to the chief commissioner or the DPP? Is
that what is going to happen? Is that what that means?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Ombudsman does not report to the DPP or the police.
The referral and information-sharing powers allow the
Ombudsman to draw these matters to the attention of
police and prosecutors where appropriate.
Ms PENNICUIK (Southern Metropolitan) — I will
try one more time. I understand that the Ombudsman
can refer matters, but does that mean in terms of a
report that the Ombudsman has produced regarding an
investigation into maladministration that the
Ombudsman can refer matters to those bodies but is
precluded from including the information that has been
referred to those bodies in the report? It seems to me
that the report would be inconclusive; it would not have
a conclusion. That is my concern.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
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requirement to not include a finding or an opinion that a
person is guilty of an offence, or a recommendation that
a person be prosecuted for an offence, is consistent with
the restrictions applying to IBAC. As I have said
before, these are matters which are more appropriately
determined by the courts and the Director of Public
Prosecutions.
Clause agreed to; clauses 244 to 322 agreed to.
Reported to house without amendment.

House divided on motion:
Ayes, 20
Atkinson, Mr
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Elsbury, Mr
Finn, Mr (Teller)
Hall, Mr

Report adopted.

The PRESIDENT — Order! The question is:
That the bill be now read a third time and that the bill do pass.

House divided on question:
Ayes, 36
Lenders, Mr
Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Noes, 3
Barber, Mr
Hartland, Ms (Teller)

Koch, Mr
Kronberg, Mrs
Lovell, Ms
O’Brien, Mr (Teller)
O’Donohue, Mr
Ondarchie, Mr
Petrovich, Mrs
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr

Noes, 19
Third reading

Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Darveniza, Ms
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs (Teller)
Leane, Mr (Teller)
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Pennicuik, Ms (Teller)

Question agreed to.
Read third time.
Business interrupted pursuant to sessional orders.
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the sitting be extended.

Barber, Mr
Broad, Ms
Darveniza, Ms
Eideh, Mr
Elasmar, Mr (Teller)
Hartland, Ms (Teller)
Jennings, Mr
Leane, Mr
Lenders, Mr
Mikakos, Ms

Pakula, Mr
Pennicuik, Ms
Pulford, Ms
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Motion agreed to.
The PRESIDENT — Order! I indicate to members
that we really have to be sharp on these processes of
votes, particularly where there are pairs. Whilst it might
have been convenient to allow Ms Darveniza to leave
and to ensure that the pairs arrangement was in place, in
fact I cannot afford that sort of precedent, because if I
do it once, then it might be in far more sensitive
circumstances that I am called upon to make such a
judgement again, and clearly I have to stick to the rules.
Whilst it might have been uncomfortable for some, the
fact is that I had to meet the requirements of the house’s
standing orders in that regard, and I cannot simply have
somebody going out after I have called for the locking
of the doors.
Before people move, I also indicate that there was an
incident at Parliament this evening. One of the
protective services officers was attacked and fairly
seriously injured. Certainly at this point he seems to be
in a satisfactory condition. He has been conscious and
he is in hospital. There were circumstances associated
with that attack which caused us considerable concern.
The matter has been resolved at this point in terms of
the security of the Parliament and those people in the
precinct of the Parliament and generally within the city
environs. But I would urge members if they are
contacted by the media — which is a possibility — that
they do not speculate and preferably do not comment
on the matters, because it is simply a matter for police
investigation at this stage. I think official statements
will be made where necessary, but by and large the
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police are handling it because it is effectively a crime
scene in terms of what occurred.
Mr Leane — Just on the first point about the pairs, I
take responsibility; there was a miscount on my behalf,
and I apologise to the Government Whip and the
Leader of the Government for what occurred.
The PRESIDENT — Order! I thank the member. I
think everybody realises that it was inadvertent; there
was no harm done.
Mr Koch — Thank you, President, for your
consideration. My understanding was that if we pair,
people are out of the house if they are beyond the two
gates but not outside the doors. We have actually turned
people away when they have come in and those gates
have been closed, and Ms Darveniza was beyond that
point when the doors closed. Do those two gates have
any reference to that whatsoever, or is it actually the
main doors of the Council chamber?
The PRESIDENT — Order! Essentially from my
point of view it is the gates; however, Ms Darveniza
was actually still on the floor of the chamber when the
doors were locked. Whilst the doors are the ultimate
situation, I would have accepted it if she had been
beyond the gates at the point when I called for the doors
to be locked. But at that stage Ms Darveniza had not
left the floor of the chamber. It was a close-run thing —
I will grant Mr Koch that — but she had not left. As I
said, I think everybody realises that it was an
inadvertent situation, and no harm was done in terms of
the arrangements that were in place and the outcome.
As I said, we just need to be a bit careful about that.
Mr Drum — I have also just missed a vote coming
in the doors — getting in through the doors but not
getting through the gates. Does the rule apply in the
same way?
The PRESIDENT — Order! Yes.
Mr Drum — I was in no-man’s-land and had to go
back out.
The PRESIDENT — Order! In most cases if you
have made it through the doors before they are locked,
from my point of view you can enter the chamber. But
as I said, Ms Darveniza had not left the floor of the
chamber at the point that I called, ‘Lock the doors’, so
she had not reached what you have described as
no-man’s-land.
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PROTECTED DISCLOSURE BILL 2012
Second reading
Motion agreed to.
Read second time.
Referral to committee
Ms PENNICUIK (Southern Metropolitan) — I
move:
That the Protected Disclosure Bill 2012 be referred to the
Legal and Social Issues Legislation Committee for inquiry,
consideration and report by 16 April 2013.

I move this motion that the bill be referred to the Legal
and Social Issues Legislation Committee for the same
reasons that I outlined for the motion I moved earlier to
refer the Integrity and Accountability Legislation
Amendment Bill 2012 to the Legal and Social Issues
Legislation Committee — because of the concerns
raised by the Ombudsman. His concerns were mainly
about the Integrity and Accountability Legislation
Amendment Bill, but these bills are intertwined and
operate together, which is why we had the
second-reading debate was a cognate debate, and I feel
they both need to be examined by the Legal and Social
Issues Legislation Committee.
I have raised issues about this bill, including about
witness protection and confidentiality and the
protection of information that persons may hand over to
integrity bodies, which may refer that information on.
The review being done into the Crime and Misconduct
Commission Queensland, due to be reported on in
mid-March, would also inform the committee’s inquiry
into this bill. That is why the date for reporting is
16 April 2013.
Mr LENDERS (Southern Metropolitan) — For the
reasons outlined by my colleague Mr Pakula when
referring to the last bill — the Labor Party supported a
reference of that bill to a committee but not this one —
we will be voting against Ms Pennicuik’s motion.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The coalition
government has been rolling out the most far-reaching
reforms in this state’s history to Victoria’s
anticorruption and public sector integrity system. It is
important to understand that the Independent
Broad-based Anti-corruption Commission (IBAC) will
sit at the apex of this system, with a broadbased
jurisdiction over serious corrupt conduct. These historic
integrity reforms also include the establishment of
Victoria’s first independent inspectorate, Victoria’s first
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independent Public Interest Monitor and an
independent freedom of information commissioner,
which represents the most significant change to
Victorian freedom of information laws since the FOI
act was introduced 30 years ago.
The reforms also involve the creation of two new
parliamentary committees, the IBAC Committee and
the Accountability and Oversight Committee, and at the
same time the government is making the most
significant financial investment in Victoria’s public
sector integrity system ever. Over the next four years
approximately $200 million will be allocated to the
government’s new public sector integrity measures.
This is in addition to the significant funding already
provided to existing integrity bodies such as the
Ombudsman and the Auditor-General.
The coalition government has also acted to strengthen
accountability and standards, with the release of the
code of conduct for ministers and parliamentary
secretaries and a fundraising code of conduct. In
addition, the government introduced fines for members
who behave inappropriately in Parliament. I must say
that this stands in stark contrast to the 11 years of
bungling by the Labor government and its refusal to
make any progress to implement public sector integrity
measures.
The coalition government is getting on with the job,
and for all those reasons we will not be supporting the
motion moved by Ms Pennicuik, nor the proposed
amendment by Mr Lenders.
Mr Lenders — On a point of order, Deputy
President, I indicated that the Labor Party will actually
be voting with the government. I do not have an
amendment of my own.
An honourable member interjected.
Mr Lenders — The minister has just erroneously
advised the house of what another party is doing.
The DEPUTY PRESIDENT — Order! There is no
point of order. I thank Mr Lenders for clarifying that he
has not proposed an amendment.
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House divided on motion:
Ayes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Pennicuik, Ms

Noes, 35
Atkinson, Mr
Broad, Ms
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr
Eideh, Mr
Elasmar, Mr
Elsbury, Mr (Teller)
Finn, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr

Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms (Teller)
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Motion negatived.
Sitting suspended 10.20 p.m. until 10.28 p.m.
Committed.
Committee
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I seek leave
for Mr O’Brien to join me at the table.
Leave granted.
Clause 1
Ms PENNICUIK (Southern Metropolitan) —
Clause 1 is the purposes clause. It states that the
purpose of the bill is:
(a) to encourage and facilitate disclosures of —
(i)

improper conduct by public officers, public bodies
and other persons; and

(ii) detrimental action taken in reprisal for a person
making a disclosure under this Act; and
(b) to provide protection for —
(i)

persons who make those disclosures; and

(ii) persons who may suffer detrimental action in
reprisal for those disclosures; and
(c) to provide for the confidentiality of the content of those
disclosures …
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My questions go mainly to those particular issues. Even
though they are covered in more detail in other clauses,
I think we can deal with the issues in a broad sense
when discussing clause 1. The bill defines ‘improper
conduct’ and ‘specified conduct’, but none of the
definitions refer to serious corrupt conduct, although
corrupt conduct is referred to. My first question is: why
is IBAC (Independent Broad-based Anti-corruption
Commission) made the clearing house given that
disclosures do not involve serious corrupt conduct?
Why would the clearing house role not remain with the
Ombudsman?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The bill
repeals the Whistleblowers Protection Act 2001 and
establishes a strengthened scheme for protecting people
who make disclosures about improper conduct in the
public sector. It establishes the Independent
Broad-based Anti-corruption Commission as the
clearing house for the new protected disclosure scheme
and integrates IBAC into that system. The bill broadens
the scope of the protected disclosure scheme to match
the scope of Victoria’s new integrity system. The new
scheme will apply to disclosures about all public bodies
and offices within the investigative jurisdiction of
IBAC. The new protected disclosure scheme is fully
consistent and integrated with the new Victorian
integrity system.
As I said, IBAC will be the clearing house for the
protected disclosure scheme, recognising its role as the
apex of the new integrity regime. IBAC will assess
which disclosures meet the protected disclosure test,
and it will determine which body to refer disclosure to
for investigation or whether to investigate it itself.
IBAC will investigate protected disclosures within its
own jurisdiction — those dealing with serious corrupt
conduct and police conduct. These changes are
necessary to integrate IBAC into the protected
disclosure scheme and the new integrity system, and to
ensure that IBAC is the peak integrity system in the
new system.
Ms PENNICUIK (Southern Metropolitan) — Will
IBAC be keeping a register of protected disclosures
made to it and where they have been referred to, and
will it follow up any action taken or not taken by the
body it has referred a protected disclosure to?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As outlined
in part 10 of the bill on page 57, there are annual
reporting requirements for IBAC in relation to
protected disclosures. Under proposed section 67,
headed ‘Annual report by the IBAC’, it reads in part:
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(1) The IBAC in its annual report for a financial year under
Part 7 of the Financial Management Act 1994 must
include —
(a) information about how to access the guidelines
issued and procedures established by the IBAC
under Part 9 of this Act;
(b) for the financial year —
(i)

the number and types of assessable
disclosures made directly to the IBAC;

(ii) the number and types of disclosures notified
to the IBAC under section 21 or 22;
(iii) the number and types of assessments —

et cetera. The annual reporting requirements are
specified in the bill.
Ms PENNICUIK (Southern Metropolitan) — Part
three of my question was whether IBAC follows up
what has happened with disclosures it has referred
elsewhere.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I apologise
for the delay. I say to Ms Pennicuik that in terms of a
follow-up it will be a matter for the IBAC
Commissioner whether to make further inquiries. It will
also be a requirement or role of the Victorian
Inspectorate to monitor the cohesiveness of the system.
Ms PENNICUIK (Southern Metropolitan) — I
thank the minister for that answer. In the first, say,
20 clauses of the bill there is quite an extensive list of
the bodies to which people who are making protected
disclosures should make the disclosures, depending on
whom they are making the disclosure about. Without
having to go through all that, let us just accept that the
bill outlines whom people should complain to or make
their disclosures to, which bodies, depending on which
persons.
It is difficult enough to follow when you are reading it.
I am not quite sure how natural persons who are
making protected disclosures will go. We are calling
them persons making protected disclosures, but these
people are whistleblowers; they were called
whistleblowers under the Whistleblowers Protection
Act 2001, and to all intents and purposes they are
whistleblowers. Will they be referring to the act to find
out where they need to make their disclosure, or will
there be some sort of information provided to the
members of the public service, members of the public
et cetera as to where they should go with their protected
disclosures?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — Ms Pennicuik
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would be aware that IBAC has been developed with
express functions under the bill to provide information
and education about the protected disclosure scheme,
and under the bill IBAC and relevant public bodies will
be required to establish guidelines and procedures to
facilitate the making of disclosures. These will be
required to be made readily available to the public.
Ms PENNICUIK (Southern Metropolitan) — I
think that is going to be needed, because the wording in
these clauses is that these disclosures, if they are about
a particular class of person, must be made to a
particular integrity body. So my next question follows
from that. I am presuming the answer will be the
obvious one, but what if a natural person who has
information or a protected disclosure to make about a
councillor, for example, makes it to the wrong body?
What happens? What does that body do?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
government would expect that relevant integrity bodies
would properly inform any person who has erroneously
made a disclosure to the wrong body of the correct
avenue to take.
Ms PENNICUIK (Southern Metropolitan) — It
becomes particularly pertinent in terms of protected
disclosures about members of Parliament, as under the
bill they can only be made to the Speaker in the case of
a member of the Legislative Assembly and the
President in the case of the Legislative Council. I
presume most members of the public would not be
familiar with that. Probably due to the existence of the
Ombudsman as the sort of point of contact and clearing
house under the Whistleblowers Protection Act 2001
people would tend to naturally gravitate towards the
Ombudsman, so I would be expecting that may happen
and that people would not be aware that they need to go
to the Presiding Officers, or even be comfortable with
or know how to navigate that process.
What would happen? In terms of a person going to the
wrong body, say, the Ombudsman, with a protected
disclosure about a member of Parliament, the minister
is suggesting the Ombudsman would then refer that
disclosure to a Presiding Officer of the Parliament.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The bill
replicates the current arrangements that apply to
disclosures about MPs under the Whistleblowers
Protection Act 2001. The arrangements are consistent
with Parliament’s role in regulating its members and
the status of the Presiding Officer of each house. The
government would expect that relevant integrity bodies
would properly inform any person who had erroneously
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made a disclosure to the wrong body of the correct
avenue to take.
Ms PENNICUIK (Southern Metropolitan) — Of
course in the course of that the person has made at least
a partial disclosure of the protected disclosure to that
other body.
The bill also states that if a protected disclosure is
received by a Presiding Officer, that Presiding Officer
may notify the disclosure to IBAC for assessment. The
bill does not, as far as I can see, allow a Presiding
Officer to refer the matter anywhere other than to
IBAC, and the Presiding Officer may do that but is not
required to. Is it the case that guidelines will be issued
for Presiding Officers, or would the Presiding Officers
issue their own guidelines? How will the Presiding
Officers know whether or not to refer the matter to
IBAC?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — As I indicated
before, the bill replicates the current arrangements that
apply to disclosures about MPs under the
Whistleblowers Protection Act 2001. The arrangements
are consistent with Parliament’s role in regulating its
members and the status of the Presiding Officer of each
house. The Presiding Officers are appropriately
qualified to make decisions in this regard, and that
replicates the existing discretion. I will get further
details on the matter of guidelines as we speak.
To continue, the Presiding Officers may issue
procedures for the handling of disclosures and
notification to IBAC. That is contained in clause 65(1)
of the bill.
Ms PENNICUIK (Southern Metropolitan) — My
concern is that if a protected disclosure was made to a
Presiding Officer which appeared to the Presiding
Officer to involve serious corrupt conduct — whatever
that is — we have got IBAC set up to investigate
serious corrupt conduct but we are still not sure how it
ascertains that information. In Mr Dalla-Riva’s answer
just then he said that the Presiding Officers know how
to decide whether something is serious corrupt conduct
or not. With all due respect to the Presiding Officers, I
am not sure they would have the expertise that the staff
of IBAC or the Commissioner, such as the
Commissioner who has been appointed today and who
has 30 years of judicial experience, would have in that
sort of matter. I am concerned in representing the public
that any protected disclosure about serious corrupt
conduct that is made to a Presiding Officer is actually
referred to IBAC.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — I am advised
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that the procedure is the same procedure as that which
currently exists. The Presiding Officers are
appropriately qualified to make decisions in this regard,
and this replicates the existing discretion that sits within
the Whistleblowers Protection Act 2001.
Ms PENNICUIK (Southern Metropolitan) — My
only comment about that would be that I think the
public was expecting something more than what
currently exists.
I will move on to another issue. It is covered under
clause 1(c) and provides for the confidentiality of the
content of disclosures and the identity of persons who
make those disclosures. Generally in the bill there are
protections for persons who make disclosures, but there
is one issue that I raised in the briefing and asked
questions about, and that is that under clause 54 there
are circumstances in which information may be
disclosed. They include where it is necessary for the
purpose of the exercise of functions under the act,
which is a very broad statement, and for the purposes of
a proceeding for an offence against a relevant act or
other things such as disciplinary processes, obtaining
legal advice et cetera. There are quite a few
circumstances outlined in the bill where that content
could be disclosed, and many persons making these
protected disclosures would be very concerned to know
that that information was being disclosed to other
parties without their consent. Is it the case that even if a
person does not consent to information being disclosed
to other parties, it can be disclosed?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
confidentiality provisions in the Protected Disclosure
Bill 2012 do not allow any information likely to lead to
the identification of a whistleblower to be disclosed
except in the limited circumstances provided for under
the act — that is, where consent has been provided or
where the disclosure is made in the performance of
functions under the act. It will be an offence under the
bill to disclose information likely to lead to the
identification of a whistleblower. There are limited
exceptions including if a person has consented, as I
indicated, to the disclosure and where the disclosure is
made in the performance of functions under the bill.
Ms PENNICUIK (Southern Metropolitan) —
Performance of functions under the bill is a very broad
statement, so just to follow up on that: what sorts of
functions under the bill? Is it any function under the
bill? It could mean that disclosures can be made if that
is the only criteria.
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
disclosure for the purpose of the exercise of functions
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would include disclosures required under the act — for
example, in the course of an investigation.
Ms PENNICUIK (Southern Metropolitan) — In
that case can it be done without the consent of the
person who made the protected disclosure?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — In the course
of an investigation any person who received
information this way would also be bound by the strict
confidentiality obligations under the act.
Ms PENNICUIK (Southern Metropolitan) — I
thank the minister, and I understand that. What really
concerns me in particular is protected disclosures being
referred from IBAC to the Chief Commissioner of
Police, because as the Office of Police Integrity stated
in one of its reports, there are two sides to police
culture. There is the positive side of focusing on the
job, supporting each other and so on, and then there is
the less positive side of closing ranks et cetera. It is
probably more serious for police members to make
protected disclosures, and to have that information
without their consent going back to the police is a
concern. I make that observation in terms of a
statement.
The reason I am concerned about protections for people
who make these protected disclosures — or
whistleblowers — is, as I said probably a year ago
when we did not have any of these protections in the
regime, that if the protections are not strong enough,
people are not going to make the disclosures — that is,
if they feel they are going to be put in some sort of
jeopardy. I understand that under the bill there are the
offences for reprisals et cetera, but of course that is after
the fact and the damage has already been done.
My last question is regarding the limitation under the
bill such that IBAC cannot use its investigatory powers
to make an assessment as to whether a disclosure is a
protected disclosure. How is it that IBAC is able to
make that assessment without using any of its
investigatory powers?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — IBAC will be
able to make general inquiries but will not be able to
use its coercive powers.
Ms PENNICUIK (Southern Metropolitan) —
Okay. So ‘investigatory powers’ means ‘coercive
powers’. What happens if, during its general inquiries,
IBAC makes an assessment that the protected
disclosure needs to go, for example, to the
Ombudsman, then the Ombudsman undertakes an
investigation, as referred by IBAC, and decides this is
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better undertaken by IBAC? Is there a provision for the
Ombudsman to refer that back to IBAC?
Hon. R. A. DALLA-RIVA (Minister for
Employment and Industrial Relations) — The
Ombudsman will be able to share information with
IBAC, and IBAC will be able to take over the
investigation as appropriate in the circumstances of the
particular case.
Clause agreed to; clauses 2 to 18 agreed to.
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CLIMATE CHANGE AND ENVIRONMENT
PROTECTION AMENDMENT BILL 2012
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. D. M. DAVIS
(Minister for Health); by leave, ordered to be read
second time forthwith.
Statement of compatibility

Clause 19
Ms PENNICUIK (Southern Metropolitan) — We
have covered my questions about clause 19 and my
other questions in the discussion on clause 1, so I have
no further questions on the bill.
Clause agreed to; clauses 20 to 174 agreed to;
schedule 1 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
The PRESIDENT — Order! The question is:
That the bill be now read a third time and that the bill do pass.

House divided on question:
Ayes, 35
Atkinson, Mr
Broad, Ms (Teller)
Coote, Mrs
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr D.
Davis, Mr P.
Drum, Mr (Teller)
Eideh, Mr
Elasmar, Mr
Elsbury, Mr
Finn, Mr
Hall, Mr
Jennings, Mr
Koch, Mr
Kronberg, Mrs
Leane, Mr
Lenders, Mr

Lovell, Ms
Mikakos, Ms
O’Brien, Mr
O’Donohue, Mr
Ondarchie, Mr
Pakula, Mr
Petrovich, Mrs
Peulich, Mrs
Pulford, Ms
Ramsay, Mr
Rich-Phillips, Mr
Scheffer, Mr
Somyurek, Mr
Tarlamis, Mr
Tee, Mr
Tierney, Ms
Viney, Mr

Noes, 3
Barber, Mr (Teller)
Hartland, Ms (Teller)

Question agreed to.
Read third time.

Pennicuik, Ms

Hon. D. M. DAVIS (Minister for Health) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Climate Change
and Environment Protection Amendment Bill 2012 (the bill).
In my opinion, the Climate Change and Environment
Protection Amendment Bill 2012, as introduced to the
Legislative Council, is compatible with the human rights
protected by the charter act. I base my opinion on the reasons
outlined in this statement.
Overview of bill
The bill amends the Climate Change Act 2010 (CC act) and
the Environment Protection Act 1970 (EP act) to give effect
to commitments announced in the government’s response to
the CC act review, arising from a review of the act conducted
in light of changes in national climate change policy. The bill
also makes other amendments to the EP act to improve
community amenity and increase business efficiency.
Human rights issues
1.

Human rights protected by the charter act that are
relevant to the bill

Freedom of expression (section 15)
Clause 23 of the bill extends the duration for which a noise
abatement direction under section 48A of the EP act remains
in force, from a flat 12-hour period to any period of time up to
72 hours. This amendment may interfere with an individual’s
right to freedom of expression under section 15 of the charter
act within residential premises to the extent that such a
direction could temporarily restrict the manner of the
expression by restricting its volume.
Under section 48A of the EP act, a member of the police
force or a council officer may issue a noise abatement
direction if it is reasonably suspected that an unreasonable
noise offence under section 48A(3) is being, or has been,
committed, and can direct the offender to take such action as
is necessary to abate the noise or to prevent suspected
recurrences of unreasonable noise. The existing provisions of
the EP act require a member of the police force or a council
officer to consider the time, place, and other circumstances in
determining whether noise is ‘unreasonable’ prior to issuing a
noise abatement direction. Once a direction is issued there is
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no discretion on the length of time (12 hours) it remains in
force.
The purpose of clause 23 of the bill is to further protect
against unreasonable noise impacts necessary for respecting
the rights of other persons (such as a person’s right to use and
enjoy their land), and protecting public health and order. The
extension of the duration of a noise abatement direction from
a flat 12 hours to any period up to 72 hours will increase the
effectiveness of a direction because the direction can be
tailored to the circumstances of individual noise offences and
be better able to protect against repeat offences. Consultations
with Victoria Police indicate that the current 12-hour period is
ineffective at controlling many instances of repeat residential
noise offences, as it is common for an offender to be issued
with a direction, but reoffend soon after the direction lapses.
Such potential restrictions on an individual’s right to freedom
of expression are reasonably necessary to more effectively
protect people from unreasonable noise, including over a
weekend period (and long weekends), if warranted under
individual circumstances.
Public health and order will be enhanced because individuals
and families will be better protected from sleep disturbances
and other nuisances associated with unreasonable noise.
Individuals and families who regularly experience
unreasonable noise disturbances while in their own home
caused by, for example, noisy neighbours or construction
activities, are at risk of having physical and mental health and
relationships impaired through disturbed rest and relaxation
periods. Unreasonable noise disturbances also erode the fabric
of residential communities by impacting neighbourly
relationships.
For the reasons above, this clause does not limit the right to
the freedom of expression because, to the extent that it could
restrict the right, any restriction through section 48A (as
amended) will remain lawful under section 15(3) of the
charter act, through clearly articulated provisions that are
reasonably necessary to protect the rights of other persons,
public health and order.
Privacy (section 13)
Clause 23 of the bill also engages the right to privacy under
section 13 of the charter act because extending the time for
which residential noise abatement directions can remain in
force allows interference with what a person may or may not
do within their home. However, the amendment does not
amount to an unlawful interference because a member of the
police force or a council officer would be issuing an
abatement direction pursuant to a defined process and with
regard to clear legal parameters under the EP act and
associated regulations. The amendment is also not arbitrary
because abatement directions may only be issued if the noise
is unreasonable within the meaning of the EP act. The clause
therefore does not limit the right of privacy.
Clause 17 of the bill engages the right to privacy as it allows
the Secretary to the Department of Sustainability and
Environment to issue an extract from the register of carbon
sequestration agreements (CSAs) for agreements entered into
in relation to Crown land. The purpose of the register is to
provide for a method to record and account for CSAs entered
into on Crown land, since there is no Crown land register to
account for these transactions. The information shown on the
register relates to the basics of the CSA (as set out in
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section 56 of the CC act) and would be voluntarily provided
to the secretary upon formation of the agreement. In addition,
the register must be available for inspection on the
Department of Sustainability and Environment’s website. The
issuance of an extract of the register will improve the ability
of parties to a CSA to maximise the benefits of the
agreements, by introducing a method for a person to prove or
verify ownership of a carbon sequestration right or a soil
carbon right, which is necessary for participation in the
commonwealth government’s Carbon Credits (Carbon
Farming Initiative) Act 2011. The extract from the register
would only include information that a proponent for a CSA
has voluntarily provided to the secretary as part of the CSA
transaction, and the extract would not contain any information
that under the current provisions would not already be
publicly available. Therefore, for the reasons above, this
clause does not limit the right to privacy.
Cultural rights (section 19(2))
Clause 9 of the bill has the effect of clarifying that carbon
sequestration rights (CSRs) or soil carbon rights (SCRs) are
interests in Crown land. Clause 9 achieves this by applying
the definition of these rights to part 5 of the CC act. This
amendment may be perceived to restrict the human rights of
Aboriginal persons under section 19(2) of the charter act in
relation to land. However, making CSRs and SCRs interests
in land does not create any new restrictions nor does it restrict
the exercise of any current rights of Aboriginal persons in
relation to Crown land. Further, section 41 of the CC act
expressly provides that the grant of a CSR or SCR does not
extinguish native title, and section 45 provides that the rights
cannot be granted unless doing so is consistent with
requirements relating to native title and Aboriginal cultural
heritage. Therefore for the reasons above, the bill does not
deprive Aboriginal persons of a relationship with the land,
and therefore does not limit the rights under section 19(2).
Conclusion
For the reasons stated above, I consider that this bill is
compatible with the charter act.
Hon. David Davis, MLC
Minister for Health
Minister for Ageing

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. D. M. DAVIS (Minister for Health).
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the bill be now read a second time.

Incorporated speech as follows:
This Climate Change and Environment Protection
Amendment Bill 2012 (the bill) provides for an important
adjustment and realignment of the Victorian government’s
climate change roles and responsibilities. It will provide a
more effective response to climate change for Victoria within
the context of new national policy settings. In particular, the
Victorian government will focus on supporting the Victorian
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economy under a national carbon price and adapting to
climate risk, with a view to protecting and enhancing our
competitive advantage, maximising opportunities and
increasing our productivity.
The bill provides a balanced and measured response to the
issue of climate change, and a framework for the government
to work with Victorians to better prepare for potential impacts
and also to take advantage of opportunities.
In summary
The bill amends the Climate Change Act 2010 (the Climate
Change Act) and the Environment Protection Act 1970 (the
Environment Protection Act).
It implements changes recommended by the independent
review of the Climate Change Act and adopted by the
government in its response to this review. The review and the
government response were tabled in Parliament on 27 March
this year.
In relation to the Climate Change Act, the bill:
repeals provisions with respect to the state-based
emissions reduction target that duplicate commonwealth
government measures and are now redundant with the
introduction of the national carbon pricing mechanism;
improves the overall functionality of provisions relating
to planning for, and adapting to, climate change impacts
and risks; and
addresses technical impediments to some elements of
Victorian participation in the commonwealth
government’s carbon farming initiative.
The bill also makes a small number of amendments to the
Environment Protection Act, to improve community amenity
and reduce business costs. The amendments include:
increasing the penalties for common littering
infringements;
extending the period for which residential noise
abatement directions can remain in force; and
repealing service fees required to be paid by businesses
when they are issued an abatement, pollution abatement
or clean-up notice.
Implementing the Climate Change Act review
The bill provides Victoria with a considered and timely
response to changes at the national level, with the coming into
force of the national carbon pricing mechanism.
The independent Climate Change Act review process was
triggered by the introduction of commonwealth legislation for
a national carbon price in September 2011. The review
received submissions from a wide range of groups across the
energy, environmental, industry, welfare and community
sectors, from individuals and also from local government.
The review’s key conclusion was that the national carbon
price ‘changes the policy role of the state government in
mitigat[ion] … to that of a complementary one’ and that the
state’s ‘stronger role in adaptation’ and risk management
needed to be more clearly defined. Reflecting this shift in role
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for state government, the review recommended that the
state-based emissions reduction target should be repealed.
The review also recommended amendments to the Climate
Change Act and the Environment Protection Act to streamline
the legislation; remove duplicative or ineffective provisions;
and improve the clarity and functionality of other provisions.
The bill provides for the implementation of all of the
legislative amendments recommended by the Climate Change
Act review and is consistent with the response made by the
government to that review.
The bill represents the culmination of a rigorous and
transparent review process, informed by public submissions
and supported by independent analysis.
Removing the state-based emissions reduction target
The introduction of commonwealth legislation on carbon
pricing necessitates a reduced role in emissions reduction for
state government. This position is supported by the
commonwealth and other state and territory jurisdictions.
In particular, the 20 per cent emissions reduction target for
Victoria established in the Climate Change Act is no longer
appropriate in light of commonwealth decisions. The bill
therefore repeals the state-based emissions target. This
ensures that Victoria will not bear a disproportionate share of
the national emissions reduction burden. This element of the
bill is necessary to deliver the government’s commitment to
minimise the impact of the national emissions reduction
regime on the Victorian economy, households and businesses.
The Climate Change Act review strongly supported a single
national approach to reducing emissions and found ‘no
compelling case to maintain the [20 per cent state-based]
target’. This finding is consistent with the assessment of
Professor Ross Garnaut, author of the Garnaut Climate
Change Review, that ‘there is no longer any value in state and
territory governments setting their own binding targets for
reducing statewide emissions’.
Further, the previous Victorian Labor government included a
provision for review of the Climate Change Act in the context
of national emissions trading legislation and stated in its 2009
climate change green paper that it did ‘not see any benefit in
legislating for a state-based emissions reduction target that is
inconsistent with a national target’.
The removal of the Victorian emissions target is important to
provide clarity for business, industry and the Victorian
community about the respective roles of the state and
commonwealth governments.
The removal also confirms the state’s role as complementary
to national emission reduction measures. This delivers on the
agreement adopted by the government and all other
jurisdictions at the Council of Australian Governments Select
Council on Climate Change, in May this year, to ‘fast-track a
rationalisation of programs that are not complementary to a
carbon price or are ineffective, inefficient or impose
duplicative reporting requirements’.
The bill clarifies the role of the Victorian government under a
national carbon price and ensures that Victorians are not
unfairly disadvantaged. Accordingly, the bill amends both the
Climate Change Act and the Environment Protection Act to
remove all provisions relating to the state-based emissions
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reduction target and amends regulation-making powers under
the Climate Change Act relating to the calculation of the
target.
Changes to the climate change adaptation plan
In recent years, Victorians have experienced the serious
impacts of extreme weather events, such as droughts,
bushfires and floods.
The government is committed to increasing Victoria’s
resilience to extreme weather events associated with climate
risks. Understanding where risks exist can help inform future
decisions about where and how to invest, from both a public
and private point of view. This will contribute to ensuring the
state’s continued prosperity.
Adaptation to climate change means making better decisions
about the management of our built and natural environments.
It involves both risk management and, in some cases, taking
advantage of opportunities that may arise from a changing
climate.
Preparing for a changing climate is a responsibility shared by
all levels of government, by industry, business and the people
of Victoria. Everyone needs to play a part — this involves
understanding the potential impacts to their daily lives and
taking action to manage climate risks.
The Climate Change Act established a requirement for
government to prepare a climate change adaptation plan for
Victoria. Recognising the importance of this planning and
risk management process, the bill amends these provisions to
provide greater clarity and more detail as to the specific
features of the climate change adaptation plan. In particular,
the bill highlights the importance of defining the
government’s roles and responsibilities for adaptation,
acknowledging that the state government will need to work
alongside other levels of government and the private sector.
The bill also provides clear direction that the guiding
principles set out in the act are to be considered in the
preparation of the climate change adaptation plan, which is on
course to be completed by the end of this year. This resolves
uncertainties identified by the review and improves the
functionality of the act’s guiding principles. It delivers on the
government’s commitment that ‘the guiding principles
provide a basis for managing climate risks and are a key input
to the development of the climate change adaptation plan’.
These changes will assist planning and policy processes
within government. They will also provide greater
transparency and certainty to other parties engaged in climate
risk planning and management and to the broader community.
In addressing climate risks, Victorians can draw on many
years of experience in adjusting and adapting to change.
Indeed, it is apparent that in many areas, individuals,
businesses and local governments are already adapting to
climate change. Individuals and businesses are generally best
placed to assess and manage many of their own climate risks.
Government planning and decision making must take into
account the roles and responsibilities of other parties. The bill
gives recognition to this more complex and layered context
for government decision making through changes to the
provisions for the climate change adaptation plan.
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Decision-making provisions
The Climate Change Act requires decision-makers under
other specified legislation (listed in schedule 1 to the act) to
have regard to potential climate change impacts, and potential
greenhouse gas emissions. These provisions are unchanged
by the bill.
While the act provides for ministerial guidelines to be issued
for the purposes of decision making, there is no link between
the guidelines and the guiding principles in the act. The bill
provides for the consideration of the guiding principles in the
making and issuing of ministerial guidelines for decision
making.
Carbon sequestration agreements on Crown land
Carbon projects, such as reforestation, revegetation of cleared
or degraded land, and active management of existing forests,
can generate carbon credits that can be sold in carbon markets
to businesses and individuals that want to reduce their
environmental impacts. Such projects can also generate other
benefits, such as improved biodiversity, fire resilience and
soil health.
Part 5 of the Climate Change Act provides for carbon projects
on public land, through carbon sequestration agreements
made between the Secretary to the Department of
Sustainability and Environment and other project partners.
The commonwealth’s carbon farming initiative is the main
pathway for carbon projects accessing the national and
international carbon market. The Climate Change Act review
identified a potential technical problem that might affect
eligibility under the carbon farming initiative and limit the
commercial attractiveness of such projects in the future.
The bill addresses this issue by clarifying that carbon rights
under carbon sequestration agreements will be considered an
‘interest in land’, which is a requirement of the carbon
farming initiative.
The government is currently assessing the potential business
risks and opportunities of involvement of Crown land in the
carbon farming initiative. No carbon sequestration
agreements on public land are anticipated in the short term.
The amendments will simply ensure that if there is a decision
to proceed with carbon projects on public land in Victoria in
future, such projects are not inadvertently excluded from the
carbon farming initiative on technical grounds.
If carbon projects are to be pursued, existing checks and
balances will be maintained. This will ensure that carbon
sequestration projects do not interfere with other established
public land uses such as timber production, or with heritage
and native title rights. The amendments also do not affect
private land.
Other minor technical amendments
The bill also removes a number of provisions that are
duplicative or unnecessary to the operation of the Climate
Change Act, consistent with the findings of the Climate
Change Act review.
The act’s policy objectives are repealed as they have no
specific application under the act. The government believes
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that specific objectives without any clear function in
legislation are not appropriate or effective.
The bill repeals the emissions reporting provisions in the
Climate Change Act as these are duplicative with national
reporting requirements.
The bill repeals the review trigger provision in the Climate
Change Act related to the introduction of the national
emissions trading legislation. This provided the basis for the
Climate Change Act review. Accordingly, this is now
redundant.
The bill repeals provisions relating to climate covenants in the
Environment Protection Act. No climate covenants have been
made. The objectives relating to covenants, set out in the
Environment Protection Act, are unchanged and will be
pursued through a single mechanism, sustainability
covenants. The sustainability covenants also offer a
well-established and more accountable and robust framework
for voluntary agreements.
The bill amends the Environment Protection Act to rename
the Climate Communities Fund, the Sustainability Fund. This
will better reflect the scope of environmental activities that
may be considered for support through the fund.
In February 2012, the government released the new priority
statement for the Sustainability Fund. The fund will: support
improved investment in resource recovery; help communities
to improve the environment; respond to climate change and
use our resources efficiently; and support sustainability to
advance the social and economic development of Victoria.
Already this year, the government has invested almost
$35 million in funding for waste and resource efficiency
initiatives.
The bill includes three general amendments to the
Environment Protection Act.
Increasing litter penalties
The Victorian government is committed to reducing littering
through strengthened enforcement action. Littering is
completely unacceptable by community standards. Beyond its
obvious visual impacts, litter pollutes our environment,
waterways and foreshores, blocks drains, harms the health of
our wildlife, can cause local land contamination and be a fire
hazard.
Cleaning up litter is also a major cost to the community. In
2009–10 litter and street-sweeping services cost Victorian
local governments over $78 million. In 2010–11, removal of
litter from urban waterways cost around $4 million. Victorian
councils spend a combined $2.3 million a year removing
roadside litter. Around 10 000 tonnes of roadside litter need to
be removed and sent to landfill each year.
Victorians are proud of their city and state and want the
government to do more to stamp out littering. Environment
Protection Authority market research has found that over
80 per cent of Victorians support fines for those who litter.
Over 50 000 Victorians have registered as litter reporters,
who can take action by reporting drivers and passengers who
toss litter from vehicles.
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However, some Victorians are still not getting the message.
The Environment Protection Authority still issued nearly
15 000 fines for littering in 2011–12.
This bill will provide a further deterrent to littering and
encourage all Victorians to appropriately dispose of their
waste.
Litter infringement penalties will be doubled for two common
littering offences under section 45E of the Environment
Protection Act. The penalty for an offence involving
disposing of litter that is burning when it is deposited
(including a cigarette butt) will increase from 2 to 4 penalty
units. The penalty for an offence involving an extinguished
cigarette butt, a ring pull or any other small item will increase
from 1 to 2 penalty units.
These increases will provide a simplified and logical
two-level penalty structure for common littering offences —
4 penalty units for items which are burning when disposed,
and 2 penalty units for items which are not. A higher penalty
remains for the disposal of burning litter due to the potential
public safety and fire risks associated with this.
This will bring Victoria’s legislation into line with
community expectations to get tough on those breaking the
law who wrongly believe that the possibility of a small fine is
still worth the risk of littering.
Improving enforcement of residential noise infringements
Residential noise significantly disturbs over half a million
Victorians each year, according to the Environment
Protection Authority.
Under the Environment Protection Act, it is an offence to
emit unreasonable noise from any residential premises. Police
and council officers can direct a person to take action to abate
unreasonable noise or prevent unreasonable noise from
recurring. At present, this direction only remains in force for
12 hours. Advice from Victoria Police is that this is not long
enough to effectively control many recurrences of
unreasonable noise.
The bill will allow a direction to abate unreasonable noise
from residential premises to be in force for up to 72 hours.
This amendment will further protect families and
communities from the impacts of excessive noise. It will
ensure that residential noise can be adequately managed over
weekends, including most long weekends, deter repeat
offenders and reduce resource demands on issuing authorities.
The amendment will allow issuing authorities more discretion
in the period for which an abatement direction is issued,
reinforcing the right of Victorians to enjoy their land.
Removing business fees
As this house well knows, the government is strongly
committed to making it easier to do business in Victoria,
including reducing business costs and eliminating
unnecessary red tape.
At present, when the Environment Protection Authority
serves an abatement notice, pollution abatement notice or
clean-up notice on a business, the business must pay a service
fee to the authority. This fee is $501.20 in 2012–13.
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This service fee is an unnecessary administrative cost on
business and industry, and contributes no environmental
benefit.

Overview of bill

The bill will repeal the requirement for businesses to pay this
service fee.

1.

There will be no negative environmental impacts from
repealing this fee — penalties prescribed in the Environment
Protection Act for failure to comply with the requirements of
an abatement, pollution abatement or clean-up notice will not
be changed.

The right to be presumed innocent — section 25(1) of the
charter act

In conclusion, this bill provides a clear focus for Victoria on
our critical tasks in preparing for potential impacts of climate
change and maximising opportunities. It recognises that in
addressing climate risks, the government of Victoria acts in
partnership with all Victorians and within a complex national
and international policy environment.
The bill redefines the appropriate roles and responsibilities for
state government and provides a robust framework for the
critically important role of supporting the Victorian economy
under a carbon price and managing the risks associated with
potential climate change impacts in Victoria.
I commend the bill to the house.

Debate adjourned for Mr JENNINGS (South
Eastern Metropolitan) on motion of Mr Leane.
Debate adjourned until next day.

TOBACCO AMENDMENT (SHOPPER
LOYALTY SCHEMES) BILL 2012
Introduction and first reading
Received from Assembly.
Read first time on motion of Hon. D. M. DAVIS
(Minister for Health); by leave, ordered to be read
second time forthwith.
Statement of compatibility
Hon. D. M. DAVIS (Minister for Health) tabled
following statement in accordance with Charter of
Human Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (charter act), I make this
statement of compatibility with respect to the Tobacco
Amendment (Shopper Loyalty Schemes) Bill 2012.
In my opinion, the Tobacco Amendment (Shopper Loyalty
Schemes) Bill 2012, as introduced to the Legislative Council,
is compatible with the human rights protected by the charter
act. I base my opinion on the reasons outlined in this
statement.

Human rights issues
Human rights protected by the charter act that are
relevant to the bill

Section 25(1) of the charter act provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law. This right provides that
the burden of establishing a defendant’s guilt is borne by the
prosecuting authority.
Section 7(1) of the Tobacco Act 1987 makes it an offence to
supply certain benefits to customers in connection with the
sale of a tobacco product or for the purpose of promoting the
sale of a tobacco product. This offence, which will not be
amended by the bill, is subject to penalties of up to 60 penalty
units in the case of a natural person and up to 300 penalty
units in the case of bodies corporate.
The bill will substitute a new section 7(2) into the Tobacco
Act 1987. The new section 7(2) will provide a defence to
proceedings for an offence against section 7(1) if the
defendant proves that it was not practicable to identify the
purchased item that gave rise to the customer receiving the
benefits as a tobacco product. The effect of this amendment
will be to narrow the application of the previous defence
contained in section 7(2) to certain shopper loyalty schemes.
Like the previous defence contained in section 7(2), the new
section 7(2) of the Tobacco Act 1987 will place a legal
burden of proof on the defendant by requiring them to prove,
on the balance of probabilities, the relevant defence. In doing
so, this provision may be considered to limit the right to be
presumed innocent. However, in my opinion, any limitation
on the right is reasonable and demonstrably justified in a free
and democratic society having regard to the factors set out in
section 7(2) of the charter act.
2.

Consideration of reasonable limitations

Together, section 7(1) of the Tobacco Act 1987 and the new
section 7(2) of the act strike a balance between deterring
people from supplying benefits, coupons or other rewards to
customers for the purchase of tobacco products and
establishing circumstances in which people should not be
held liable for doing so.
The purpose of imposing a legal burden of proof on the
defendant is to allow them to avoid liability for breaching
section 7(1) of the Tobacco Act 1987 if they are able to
establish that the breach occurred in circumstances where it
was not practicable for them to identify the purchased item
that gave rise to the customer benefit as a tobacco product.
In such circumstances, the defendant possesses the requisite
knowledge to establish the defence, and it is not unduly
onerous for them to give sufficient evidence to discharge the
burden placed upon them. It is impractical to require the
prosecution to bear the burden of proof and therefore it is
appropriate that the burden of proof for establishing the
defence rests with the defendant.
The burden of proof is imposed on the defendant in respect of
establishing a defence. The prosecution first has to establish
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the relevant elements of the offence. Additionally, the offence
is punishable by way of a pecuniary penalty. There is no
prospect of imprisonment for the defendant.
The imposition of a burden of proof on the defendant is
directly related to the purpose of enabling the offence in
section 7(1) of the Tobacco Act 1987 to operate as an
effective deterrent while also providing a suitable defence if
the breach occurred in circumstances where it was not
practicable for the defendant to identify the purchased item
that gave rise to the customer benefit as a tobacco product.
The burden is imposed on the defendant to avoid evidentiary
problems that may arise, particularly when the relevant facts
are within the knowledge of the accused, and which may lead
to a loss of convictions.
Although an evidential onus would be less restrictive upon
the right to be presumed innocent, it would not be as effective
because it could be too easily discharged by a defendant. The
inclusion of a defence with a legal burden on the accused to
prove the matters on the balance of probabilities achieves an
appropriate balance of all interests.
Conclusion
I consider the bill is compatible with the charter act because,
to the extent that the new section 7(2) may limit the right to
be presumed innocent, that limitation is reasonable and
demonstrably justified in a free and democratic society.
Hon. David Davis, MP
Minister for Health

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Hon. D. M. DAVIS (Minister for Health).
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the bill be now read a second time.

Incorporated speech as follows:
The Baillieu government is committed to improving the
health and wellbeing of all Victorians and to reducing the
number of people, especially young people, who smoke or
who take up smoking. This is a significant priority in the
Victorian Public Health and Wellbeing Plan 2011–2015 and
the Victorian Health Priorities Framework 2012–2022.
Smoking in Victoria costs over $6 billion annually and
claimed nearly 4000 lives last year. It remains the leading
avoidable cause of cancers, respiratory, cardiovascular and
other diseases.
Smoking-related disease has an impact not only on Victoria’s
health-care system but affects the community, families and
the economy through lost productivity and most importantly
through loss of lives. Researchers have estimated that over
70 000 Victorians would still be alive if smoking did not
exist.
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I am pleased to say that smoking prevalence continues to
decline in Victoria. For the first time in history, Victorian
smoking rates have dropped from 15.3 per cent in 2010 to
14.4 per cent of Victorians being regular smokers in 2011.
This shows that the ongoing investment in tobacco control is
paying dividends in reducing the harm caused by tobacco.
However, while much has been achieved, there is still more to
be done. Smoking rates remain higher among the most
disadvantaged, resulting in significant disparities in people’s
health status across our community.
In order to continue the reduction, we need to take further
steps to protect the community from the promotion of
smoking and inducements to buy tobacco products. We
especially need to protect young people so that they do not
become smokers in the first place.
Since the commencement of the Tobacco Act 1987 (the act)
there has been bipartisan support in Victoria for legislative
reform to reduce smoking in the community.
A number of the most significant antismoking (or tobacco
control) measures over the last 25 years have been made
through amendments to the act. These measures include:
bans that make most enclosed workplaces, including
restaurants and cafes, shopping centres and pubs and
clubs smoke free;
prohibiting smoking and the sale of tobacco products at
under age music/dance events;
preventing all mobile tobacco selling and removing
tobacco sales at all temporary events;
banning smoking in cars carrying children;
removing a number of avenues for promoting tobacco
products, including in-store tobacco advertising and
more recently prohibiting the display of tobacco
products in most retail outlets; and
banning tobacco products that are appealing to young
people, such as those with a fruity or confectionery-like
flavour.
The Baillieu government is continuing these important
reforms by introducing, over time, new, evidence-based
tobacco control measures in Victoria.
The measures in this bill are just one further modest step
among others to be taken in the forthcoming period.
This step will extend a ban on the supply of any benefit,
coupon or other thing under a shopper loyalty scheme
operated by retail outlets in connection with the sale of
tobacco products.
There is already a ban in place that prohibits retailers giving
away a non-tobacco product or other benefit with the
purchase of tobacco. This prevents retailers from offering free
gifts such as lighters and ashtrays or other benefits such as
reward ‘points’ or vouchers that can be redeemed for goods,
services or discounts in connection with a tobacco purchase.
However, the act allows a defence if it can be proven that the
benefit was only incidentally connected with the purchase of
tobacco, for instance, when cigarettes are just one of a mixed
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range of purchases — including non-tobacco products —
made by a shopper.
The terms of the existing defence provision mean that it is
presently lawful in Victoria to provide benefits with the
purchase of tobacco products in conjunction with other,
non-tobacco, products.
The bill will remove this defence, taking away this last
opportunity for retailers to provide inducements to customers
to purchase tobacco products, and will break the association
between buying tobacco and the accrual of rewards and
benefits such as discounted fuel.
Given the difficulties in isolating tobacco transactions from
other products when providing information to credit card
companies, this bill is not intended to prohibit the issuing of
credit card points in conjunction with the sale of tobacco
products.
The amendment to section 7 of the act will bring Victoria’s
prohibitions on tobacco promotion and reward schemes in
line with New South Wales, the Australian Capital Territory,
Queensland and South Australia and will create more
consistent requirements for retail chains operating Australia
wide.
While I acknowledge that most retailers operating customer
loyalty schemes in Victoria have already voluntarily made
tobacco purchases ineligible for rewards, this ban will ensure
that no form of these schemes can be established in the future
by retailers or wholesalers to entice smokers to purchase
tobacco.
The maximum penalty for a breach of section 7 of the act will
be 60 penalty units for an individual person and 300 penalty
units for a body corporate. A maximum penalty of
5000 penalty units applies to a tobacco company or
wholesaler who either intentionally or recklessly commits an
offence or causes another person to commit an offence.
This bill closes the door on a remaining avenue for
encouraging tobacco purchasing.
I commend the bill to the house.

Debate adjourned for Mr JENNINGS (South
Eastern Metropolitan) on motion of Mr Leane.
Debate adjourned until next day.

ADJOURNMENT
Hon. D. M. DAVIS (Minister for Health) — I
move:
That the house do now adjourn.

Department of Premier and Cabinet: catering
Mr LENDERS (Southern Metropolitan) — The
matter I raise tonight is for the attention of the Premier,
and I am delighted that the Minister for Health is in the
chamber. On the Thursday before the 2010 state
election Mr Davis commented on 774 ABC Melbourne
radio about a freedom of information matter on the cost
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of hospitality for cabinet and cabinet committees.
Mr Davis said at the time that ministers should pay for
their own meals because they were paid a lot. Mr Davis
stated in response to an adjournment matter on
9 February that as a cabinet minister he could indicate
‘that we do pay for our meals’.
Nine months ago I lodged an FOI request with the
Department of Premier and Cabinet requesting all
invoices and receipts for catering for cabinet and
cabinet committees between 2 December 2010 and the
date of the request — that is, 21 March 2012. I recently
received a response to that request after a delay of
several months. I note from the documents provided to
me by the Department of Premier and Cabinet that the
Leader of the Government, Mr David Davis, and three
other ministers are in arrears in their payments to that
department.
The action I seek from the Premier is that he deliver on
his promise of running an accountable government and
ensure that Mr Davis and his three colleagues pay back
taxpayers money for the cost of the catering as
Mr Davis himself committed them to do on several
occasions. I also ask that the Premier provide evidence
that all ministers’ accounts for catering with the
Department of Premier and Cabinet are in good order
and, in particular, that Mr David Davis, who instigated
this policy and said in this house that he had paid, pays
his bill.
The PRESIDENT — Order! Before I proceed
further with the adjournment debate, I advise that there
are several cars that are within the cordoned-off area at
the front of Parliament House where the incident took
place tonight. That area has been designated a crime
scene and police are conducting investigation work in
that area. Not all cars parked at the front of the building
are affected, but the members whose cars are inside that
cordoned-off area will not be able to remove their cars
tonight because the police investigation has not been
completed.
Any member in the chamber or listening to the debate
at this point who is aware that their car is one of the
cars that is locked in ought to see Greg Mills, the
principal attendant, to obtain some taxi vouchers to take
them home tonight and bring them back in the morning.
We obviously regret the inconvenience, but it is a lesser
inconvenience in the circumstances.
My latest advice is that the officer is in a stable
condition in hospital.
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Cycling: government strategy
Mrs COOTE (Southern Metropolitan) — My
adjournment matter this evening is for the Minister for
Public Transport. First of all, I praise the minister on the
cycling strategy he released on Sunday. It was very
exciting, because the new cycling strategy lays the
framework for growing cycling in Victoria in the period
2013–23. The action planned is in response to the
Auditor-General’s critique of the previous
government’s strategy, but this new strategy will lay the
foundation for an evidence-based approach to cycling
infrastructure investment, improving safety and
growing the cycling economy. It is particularly
interesting to read the other elements of the strategy the
minister announced. He stated that:
Cycling into the Future 2013–2023 lays the framework for
Victoria becoming a more cycling-friendly state.
The strategy also responds to the Auditor-General’s 2011
report into the previous government’s Victorian Cycling
Strategy by increasing accountability, ensuring
evidence-based decision making, streamlining processes and
providing greater coordination between multiple agencies,
stakeholders and landowners.

Amongst other things it will gather more
comprehensive information on the characteristics of
both current and potential cyclists in order to make
informed decisions. It will also bring together the
planning for Melbourne’s principal bicycle network and
the metropolitan trail network.
I want to commend the Minister for Planning,
Minister Guy, who on Sunday announced that the
coalition government will spend $18 million to finish
the Darebin Creek Cycling Trail, which will connect a
range of existing paths and trails in a most significant
investment.
I am concerned about a detailed email that I received
from a constituent who is particularly concerned about
cycling in and around the St Kilda area. This is what the
constituent said:
The cyclist versus car drivers argument is not a new concept;
however, it appears to be one that requires urgent attention. I
work in the health sector and am 100 per cent supportive of
anyone trying to improve their health through cycling … My
concern is the growing levels of violent behaviour that is
being displayed more and more frequently by cyclists. I
appreciate that cyclists are more vulnerable and in a perfect
world cars and bikes would travel on separate roads … we
need to work together.

The action I ask for is that when considering
developing Victoria into a cycling-friendly state the
minister incorporate my constituent’s suggestion by
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ensuring that cyclists are also aware of safe cycling
practices.

Western Victoria Region: crystal
methamphetamine use
Ms TIERNEY (Western Victoria) — My
adjournment matter this evening is for the Minister for
Health, who is in the chamber. It deals with the
proliferation of the use of ice in our community. The
Victoria Police statistics that were recently released
indicate that there has been a 21 per cent increase in the
use of crystal methamphetamine, commonly known as
ice. Health professionals in Western Victoria Region
indicate to me that this is reflected in our local
communities. For example, the Glenelg Southern
Grampians Drug Treatment Service manager, Bev
McIlroy, believes that ice is being much more widely
distributed in our communities. She said:
It has infiltrated the broader community. It is coming from
different sources and can be found in all our local cities and
towns, and in the smaller district regions.
…
It is prevalent everywhere. Young people are experimenting
with it, which is very dangerous, and others in the drug-using
community are using it, often in association with alcohol,
which adds to the problem.

Geoff Soma from the Western Region Alcohol and
Drug Centre also says that he has seen a significant
spike in the number of people using ice. He says that
there has been a significant increase, particularly in the
last few weeks. You really do not know what is in ice.
It is concocted in labs all over the place, including
pop-up labs.
The action I seek from the minister is that he outline the
specific strategies the Department of Health is putting
in place to tackle the high usage of ice and in particular
the specific strategies that are being put in place in
Western Victoria Region to tackle this very difficult
situation, which is impacting on the health of all people
but particularly younger people in our local
communities and even reaching the most isolated
communities in the region.

Liquor licensing: live music venues
Mr O’BRIEN (Western Victoria) — My
adjournment matter is for the Minister for Consumer
Affairs and relates to his responsibilities in relation to
licensed venues and the regulation of live music in
Victoria. I ask the minister to outline the measures
taken over the past 12 months to engage with
stakeholders in the live music industry to encourage its
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growth as an important part of the state’s culture and
economy.
I am again reminded of the protests involving up to an
estimated 10 000 people against the oppressive liquor
licensing regime that operated under the previous
government. I note the coalition’s commitment at the
last election to support the live music industry, which
has received some action in relation to the legislative
recognition of the importance of live music in Victoria
in the liquor licensing legislation.
I also know of the important work that has been done
by Music Victoria as the peak body for the music
industry, including regional round tables and the
promotion of live music in my electorate of Western
Victoria Region, including the many festivals that occur
over summer — and are proposed to occur in new
areas. I note that the work recently conducted by Music
Victoria and the City of Melbourne in the Victorian
Live Music Census 2012 has revealed that Victoria
boasts approximately 948 venues, confirming that the
state is the live music capital of not only Australia but
possibly the world. It contributes approximately
$1.2 billion to the economy, with 15.9 million
attendances.
That is why the action I seek from the minister is to
listen to Music Victoria and the other relevant
stakeholders in the music industry, including the
founding fathers who paraded down Swanston Street in
the 1970s and in the 1980s declared that rock’n’roll is
not noise pollution. I ask the minister to work with
Music Victoria, other stakeholders and other relevant
ministers to ensure that at least in this state, as the live
music capital of Australia if not the world, we have the
courage to listen to those words and ensure that
rock’n’roll, and indeed other forms of live music — —
Hon. D. M. Davis — Never dies.
Mr O’BRIEN — Never dies — very good,
Minister. Rock’n’roll is found in our smaller country
pubs and clubs, which at one stage required extensive
security to have even a banjo player performing.
I ask the minister to listen to the stakeholders and
ensure that into the future rock’n’roll will no longer be
considered noise pollution in this great state.
The PRESIDENT — I have seen a YouTube video
of you in another life, Mr O’Brien. I know that you
have a passion for music.
Ms Tierney — But is it pollution?
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The PRESIDENT — I do not know whether it was
pollution, but he was certainly punishing his guitar at
the time. I cannot remember the name of the band, but
it was a rather obscure title — —
Mr Ondarchie — Free Beer?
The PRESIDENT — No.
Mr O’BRIEN — Let us not trade our other lives,
President. The guitar was stolen, but I was able to
identify it by the treatment I had personally meted out
to it.

Gas: regional and rural Victoria
Ms BROAD (Northern Victoria) — My
adjournment matter is for the Minister for Regional and
Rural Development, Mr Ryan, and the action I seek is
for the minister to inform communities in northern
Victoria whether or not they can expect to receive
natural gas as promised at the 2010 election.
At that election the Leader of the Liberal Party,
Mr Baillieu, now the Premier, and the Leader of The
Nationals, Mr Ryan, promised to connect natural gas to
13 priority townships across country Victoria, including
Maldon, Marong, Heathcote and Wandong-Heathcote
Junction in Northern Victoria Region. Following the
election, Mr Ryan announced a staged approach to
delivering on this promise. After two years of the
government being in office, stage 1 has resulted in one
agreement to deliver natural gas to just one township,
Huntly. Stage 1, not surprisingly, was terminated earlier
this year.
Stage 2, announced by Mr Ryan, required gas
companies willing to connect all priority towns to gas
pipelines in return for a fixed subsidy to notify the
government by this Friday, 14 December, and invited
gas companies to notify the government of alternative
delivery solutions by last Thursday, 6 December. The
results of stage 2 are not known; however, the request
for alternative delivery solutions strongly indicates a
lack of confidence on the part of the government that
the priority towns will be connected to gas pipelines as
promised.
We now know that when Mr Ryan made his
announcement after terminating stage 1 he was already
aware of a departmental briefing note dated 23 April
2012 which states:
… there is a significant risk that the next phase of the program
(intended to be a centralised tender process) will not produce
any further proposals capable of being negotiated to
acceptable terms.
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And further:
All three Victorian DBs —

distribution businesses —
have identified capital constraint and an insufficient return on
investment as the key obstacles to participation in the
program. They argue that the Victorian gas distribution
system already extends to (and beyond) the point which
makes sense for a distribution business.

We know this as a result of documents obtained under
FOI. These FOI documents prove that the government
has known since April that the gas distribution
businesses believe it is not viable to connect gas to
these communities, as promised by Mr Ryan and
Mr Baillieu for the Liberal and Nationals parties, yet
Mr Ryan and the government have continued to lead
hardworking families and retirees in country Victoria
up the garden path and deceive them.
People living in the towns to which the promises were
made have been strung along by the Liberals on the
false promise of natural gas delivery. Meanwhile these
hardworking families and retirees are continuing to pay
the high costs of bottled gas and firewood that they can
ill afford. It is time Mr Ryan and the government
treated the communities they promised natural gas to
with respect.

Northern Metropolitan Region: men’s sheds
Mr ONDARCHIE (Northern Metropolitan) — My
adjournment matter tonight is for the Minister for
Community Services, the Honourable Mary
Wooldridge, and is with regard to support for men’s
sheds. Men’s sheds provide important opportunities for
men to get involved and participate in their local
community. They give local men the chance to meet
and talk as well as work on various projects, get
involved in their community, learn about health and
wellbeing issues and develop new skills. The growth
and expansion of the men’s sheds movement is a great
example of how local communities are taking
responsibility for their own aspirations and needs.
Through men’s sheds local communities have been able
to support the building of vulnerable men’s social
connectedness, self-esteem, confidence and physical
and mental health.
Members have heard me talk about the fact that up on
the mountain we have lost men associated with the
bushfires. Men’s sheds are a very important meeting
place, and they get blokes talking, which is something
that men do not do very well. Men’s sheds strengthen
local communities by getting older men engaged in
volunteering and working with and mentoring other
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men. They also create pathways for further education,
training and often employment.
Due to the growth in men’s sheds over probably the
past five years, men’s groups and local agencies have
been telling me they need support to redevelop or
refurbish their sheds to meet increased community
demand for new and expanded activities. The
Strengthening Men’s Sheds Grants program will
support local communities to make existing men’s
sheds sustainable into the future and to better manage
the challenge of building and refurbishing men’s sheds.
I want to talk in particular about the Diamond Creek
men’s shed, which needs significant improvement: the
removal of asbestos, interior painting, electrical and
lighting upgrades, building of internal partitions to
create a meeting space, upgraded flooring, installation
of a hot-water service, air conditioning and
improvements to the thermal insulation.
Also in Northern Metropolitan Region is the
Ngurrungaeta Males and Fathers Group. An application
has been put in by this group for some funding to
support the refurbishment of an outdoor space,
including an awning to provide a covered work space,
paving and landscaping and an electrical upgrade.
Members of the Ngurrungaeta Males and Fathers
Group will then be able to meet in a safe place, work on
paintings and carvings and undertake activities that
build their skills.
My request of the minister is that she support the
funding request by the Diamond Creek men’s shed for
the urgent needs there. The Ngurrungaeta Males and
Fathers Group also needs the minister’s support. I call
on the minister to support those funding applications.

South East Water: headquarters relocation
Hon. M. P. PAKULA (Western Metropolitan) —
The matter I raise tonight is for the Minister for
Planning. A few weeks ago, Mr Tarlamis in his
capacity as a member for South Eastern Metropolitan
Region, and I, with my scrutiny of government hat on,
went down to Frankston to meet with a number of
residents who make up part at least of the Frankston
Beach Association. Those residents, along with
residents from the Kananook Creek Association and a
number of local businesspeople, have expressed
concern in relation to the relocation of South East
Water to Frankston — not in regard to the relocation
itself, which is widely supported, but in regard to the
site which has been chosen for the construction of a
new multistorey building.
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There is a significant parcel of state-owned land in the
railway corridor precinct. Rather than choosing to build
the South East Water facility on that state-owned land,
Frankston City Council has decided to sell to South
East Water a parcel of land effectively on the
beachfront, right on the shore of Kananook Creek and
basically right in front of the beach park in Frankston. It
will be, it seems, a multistorey building which will
overlook the beach car park and the creek and block a
number of current views of the water for a number of
local businesses.
The choice of location seems quite curious to many
locals, including the individuals from the Frankston
Beach Association whom Mr Tarlamis and I met with.
They asked me to correspond with Frankston City
Council in regard to a number of questions about the
process, which I have done. They also asked that one
matter in particular be raised with the Minister for
Planning. In that regard the action I seek is that the
Minister for Planning inform me whether the City of
Frankston has asked him to take over as the responsible
authority in regard to the South East Water building
construction, and if so, whether it is the minister’s
intention to accept that request.

Northern suburbs: former school sites
Ms MIKAKOS (Northern Metropolitan) — My
matter this evening is for the Minister for Education.
However, I first express my concern that a protective
services officer has been seriously injured tonight doing
his job, protecting all of us, and I wish him a speedy
recovery.
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Primary School site, which is nearby. In the past the
school facilities would be used by the community on
non-school days and after school hours; however,
residents are now telling me that they are avoiding the
site because of the deteriorating facilities. The grounds
are unkempt and littered with rubbish, and windows are
being smashed. Most concerning is that a number of
fires have been lit at the site, the most recent of which
happened only last week. A number of concerned
residents met with the member for Thomastown in the
Assembly, Bronwyn Halfpenny, at the school site
yesterday to discuss their concerns.
The sites of former schools in Heidelberg — the Haig
Street Primary School, Banksia La Trobe Secondary
College and Bellfield Primary School — are also sitting
abandoned, waiting to have their future determined. I
note that the Minister for Planning, Minister Guy,
promised back in February that the future of these sites
would be resolved within two months. It is now
December, and we are still waiting for these matters to
be resolved.
I call on the minister to clean up these five sites across
the northern suburbs and make them safe for the
community; most urgently, to inform the local residents
and local councils of the intended future of the sites as
soon as possible; and to take urgent steps to ensure that
if the sites are to be sold, it is done in such a way that
the proceeds can be reinvested into local schools in the
area. The sites should be made safe for the community
and, hopefully, available for some community purpose
in the future.

Responses

I wish to express my concern that a number of former
school sites across the northern suburbs are currently
being vandalised and set alight whilst the community
waits for the Baillieu government to take some action.
The 2010 merger of Ruthven Primary School, Lakeside
Secondary College and Merrilands College allowed for
a brand-new William Ruthven Secondary College to be
built on the former Merrilands College site. It was
envisioned that proceeds from the sale of the former
Lakeside Secondary College site would go towards
completing the buildings at the new school. I raised this
matter with the minister in April. I was told that any
schools identified for capital funding would be
announced in the state budget. I hope this issue is
addressed urgently. Whilst William Ruthven Secondary
College has missed out on state government funding,
the former Lakeside Secondary College site continues
to sit idle and is being subjected to vandalism.

In the first instance I wish to join with Ms Mikakos in
noting with sadness the event that occurred this evening
at the front of Parliament House involving one of our
protective services officers (PSOs). We all have a high
regard for the PSOs who serve us and the community in
this building. We wish him a speedy recovery and note
the significance for his family at this time. This is a
very sad incident, and I think the chamber would join in
support for him and his family.

Local residents have also contacted me to express their
concerns at the condition of the former Ruthven

In response to adjournment matters tonight, Mr Lenders
raised a matter for the Premier in regard to catering for

Hon. D. M. DAVIS (Minister for Health) — I have
written responses to adjournment debate matters raised
by Mr Finn on 6 June, Mr O’Brien on 13 September,
Mr Drum on 11 October, Mr Tarlamis on 24 October,
Mr Lenders and Mr Somyurek on 25 October,
Mr Pakula on 27 November, Mr Finn on 28 November
and Mr Lenders also on 28 November.
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cabinet food. What I can indicate very clearly, as I have
already indicated to Mr Lenders, is that under the
Baillieu government cabinet members do pay for their
cabinet lunches.
Mr Lenders interjected.
Hon. D. M. DAVIS — I will be quite clear — I
have paid for my cabinet lunches, and I intend to
continue paying, but this is in stark contrast to the
behaviour of ministers of the previous government,
who did not pay for their cabinet lunches and lived high
on the hog year after year. It is my view that the
ministers of the former government ought to pay that
money back.
Mrs Coote raised a matter for the Minister for Public
Transport concerning the government’s cycling
strategy, which was released recently. It is a very good
strategy for Melbourne. It is a visionary cycling
strategy, and it will provide great support not only for
those who wish to exercise and recreate on bicycles, but
also for those who wish to use bicycles as a form of
transport. I note the matters that Mrs Coote drew
attention to, and I support the points she made. I note
that safety needs to be part of cycling. I will pass on to
the Minister for Public Transport the points Mrs Coote
made about incorporating safety in cycling into the plan
and future steps.
Ms Tierney raised a matter for me as Minister for
Health concerning ice. I share her concerns. This is an
area that is not only my responsibility but also
particularly that of the minister for alcohol and drugs. I
know the minister is working on a strategy for alcohol
and drugs.
Mr Lenders — Who is the minister for alcohol and
drugs?
Hon. D. M. DAVIS — I was referring to Minister
Wooldridge. She has responsibility for that area. It is in
her portfolio.
Mr Lenders interjected.
Hon. D. M. DAVIS — I was endeavouring to be
helpful. There are some acts in this area that are jointly
administered by Minister Wooldridge and me. There is
a mutual interest in this, and I make the point that this is
a matter of interest to health ministers across this
country, not just in Victoria, and significant concern has
been expressed in a number of other states as well. I
accept the significance of the problem. I accept the fact
that there are specific problems in south-western
Victoria. I will come back to the member with a
response from either me or Minister Wooldridge, but I
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can indicate that there will be a strategy released shortly
which will deal with a number of these matters.
Mr O’Brien raised a matter for the Minister for
Consumer Affairs, who is also named Mr O’Brien,
concerning live music. Mr O’Brien outlined a number
of key issues, particularly relating to the behaviour of
the last government and its intransigence in terms of
liquor licensing and its failure to recognise the
importance of live music. He laid down the significance
of Music Victoria, the significance of music in Victoria
and Victoria’s 948 live venues. I will certainly continue
to listen to the music, as I think all ministers in the
government will, and I know that Minister O’Brien will
respond to this adjournment matter, taking on board the
points that were made.
Ms Broad raised a matter for the Minister for Regional
and Rural Development, the Deputy Premier,
concerning the connection of natural gas and the
government’s election commitments. I note that the
shadow Minister for Regional and Rural Development
and member for Bendigo East in the Assembly, Jacinta
Allan, has recently made comment on this, saying that
Labor had looked at these matters in government and
‘believed regional towns are largely seen as being small
and difficult’. She was reported as having said:
We did all this work when we were in government and the
gas network is extended as far as it could be …

I am not sure that is true at all. I am sure she did the
work, but I am not sure she came to the right
conclusion. I note that Ms Broad once had an interest in
that energy area but failed to connect sufficient towns.
What I can say is that the minister will respond to this
adjournment matter. I will pass it on to the minister. I
know he is concerned to see that country Victoria has
the widest possible gas connections and that the widest
possible gas solutions are made available to it.
Mr Ondarchie raised a matter for the Minister for
Community Services, a matter that I share an interest in
too, concerning men’s sheds. He raised the importance
of men’s sheds. I agree with him on this. I was
fortunate enough to be a member of a parliamentary
committee in the mid-1990s which looked at a number
of these matters and made recommendations about
men’s sheds in those days. But what I will say is
Mr Ondarchie’s particular advocacy for Diamond
Creek and the need for an upgrade for that men’s shed
is a matter that I will pass on to the government. He
raised a men and fathers group called — and I want to
get the pronunciation and spelling of this right —
Ngurrungaeta. That group provides a safer place for
men, and Mr Ondarchie is seeking support for a
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funding request specifically for that group. I will pass
that on to the Minister for Community Services.
Mr Pakula raised a matter for the Minister for Planning.
He and Mr Tarlamis have visited Frankston and met
with the Frankston Beach Association and the
Kananook Creek Association. He pointed to South East
Water’s plans for relocation to an area inside the
Frankston main district, which he describes as near the
water, close to the beach, and he raised questions about
the choice of location. I can indicate that when I was
shadow planning minister I had the council in
Frankston spend a good deal of time explaining its
strategic plans, and I can recall that it did want intense
development quite close to Kananook Creek. That is a
matter of judgement as to whether that is appropriate. I
am not familiar, obviously, with the council’s current
strategic plans in this regard and the structure plans that
might be in place, but I know Mr Guy will be. I note
also the request from the member to inform him as to
whether the City of Frankston has asked Mr Guy to
take over as the responsible authority. I will pass this
matter on to Mr Guy, who can respond in the usual
way.
Ms Mikakos raised a matter for the Minister for
Education concerning former school sites. I note that
many of these are the sites of schools that were forced
to close under the previous Labor government, and
obviously these sites are of some state significance. I
will pass this matter to the Minister for Education and
the Minister for Planning, as I think they will each have
an interest in this matter, to ensure that a response is
made.
Hon. M. P. PAKULA (Western Metropolitan) — I
thank the minister for providing me with
Minister Napthine’s response to the adjournment matter
I raised on 27 November. I would point out to the
minister that I am still waiting to receive a response to
an adjournment matter raised by me for the Minister for
Local Government on 25 October, one to the
Attorney-General on 24 October, one to the Minister
for Manufacturing, Exports and Trade on 10 October,
and one to the Premier on 30 August.
Ms BROAD (Northern Victoria) — As the minister
is being expansive, I also seek an explanation in
accordance with the standing orders regarding a
number of outstanding adjournment matters, including
one to the Minister for Health on 23 October,
concerning the future of maternity services at Wodonga
hospital, one to the Premier on 17 August regarding the
national disability insurance scheme and another to the
Premier on 14 August concerning funding of the Right
Choices program at St Arnaud Primary School. There
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are a number of other outstanding adjournment matters;
however, I believe they have resolved themselves, so I
am just raising those three outstanding matters — two
to the Premier and one to Minister for Health, who is
here on duty tonight. To the best of my knowledge
there are not any responses being tabled tonight.
Hon. D. M. DAVIS (Minister for Health) — I am
happy to follow up the matters for other ministers that
the member has raised. In terms of the matter raised for
my attention concerning Wodonga and Albury
Wodonga Health, what I can indicate is that the
planning for Albury Wodonga Health is in a public
phase now and community input is being sought.
Indeed at the board meeting which I think was less than
a month ago a number of plans for the future were
released, and Albury Wodonga Health is seeking
community input into those. So there is a formal
process under way, and I can indicate that there have
been formal responses. I cannot tell the member
offhand, but I am sure the time frame for that
community response is public.
What I can say is that the government is committed to
Albury Wodonga Health, it is very committed to
expanding services there and it has been doing so. I can
indicate as part of that that my colleague the Minister
for Mental Health has recently brought together
cross-border services for mental health, which add to
the Albury-Wodonga cross-border service which the
previous government achieved and which was
supported by us in opposition. I think that is strongly
supported in a bipartisan way.
I also make the point that there are some clouds on the
horizon for Albury Wodonga Health. Having recently
been in Albury-Wodonga and having consulted with
the CEO and the board chair and other board members,
I can say I think they are as concerned as I am about the
commonwealth government cuts that are being imposed
on Albury Wodonga Health. They are cuts of millions
of dollars that will impact severely on services at
Albury-Wodonga. I would appreciate the support from
the opposition — —
Ms Broad — On a point of order, President, with
respect, the minister’s answer is not discharging my
adjournment matter, which was quite specifically about
the future of — —
Hon. D. M. DAVIS — You are making a point of
order, are you?
Ms Broad — Yes. And I indicated, with respect,
that my point of order is that the minister’s response
does not go to the matter that I raised in my
adjournment matter, which is outstanding, which is
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specifically the future of maternity services at Wodonga
hospital and the government’s commitment to retaining
maternity services at Wodonga hospital — not Albury,
but Wodonga hospital. The minister has not addressed
that matter.
The PRESIDENT — Order! I will just discharge
the point of order.
Hon. D. M. DAVIS — There is none.
The PRESIDENT — Order! I tend to agree: there is
no point of order. Unfortunately in raising this matter at
this time without indicating to the minister the
substantive aspect of what the member is seeking, she
has not left the minister in a position to go to that point.
Hon. D. M. DAVIS — I did.
The PRESIDENT — Order! You have covered a
range of issues, and in my view in terms of our standing
orders in fact the minister has discharged the matter
with what he has provided to the house. That might not
be to Ms Broad’s total satisfaction, but in terms of the
standing orders of the house the minister is actually
responding to the point raised in the way it has been
raised tonight and from my point of view is discharging
the matter tonight.
Hon. D. M. DAVIS — There is one other issue I
wanted to comment on, and that is the matters raised by
Mr Pakula, which I will also follow up. But to respond
very directly to Ms Broad, I did respond directly about
services on the whole — —
Ms Broad — Not at Wodonga hospital.
Hon. D. M. DAVIS — The Albury-Wodonga plan
looks at all of the services across the service.
Ms Broad interjected.
Hon. D. M. DAVIS — Well, I am telling Ms Broad
that Albury Wodonga Health has a strategic — —
Ms Broad interjected.
Hon. D. M. DAVIS — Will you please listen? I am
trying to assist, and I am being quite clear here. Albury
Wodonga Health is planning its future as an integrated
health service, and it is doing that in a thoughtful way
and it is determined that it will seek public input. It has
a document out for consultation, and it will be seeking
that input.
The PRESIDENT — Order! The house stands
adjourned.
House adjourned at 12.01 a.m. (Wednesday).
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