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CHINESE NEW YEAR
Thursday, 11 February 2016

COUNCIL

Thursday, 11 February 2016
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.35 a.m. and read the prayer.

CHINESE NEW YEAR
The PRESIDENT — Order! I did choose this tie
today on the basis that it is Chinese New Year, and it
would be appropriate, I think, to acknowledge in this
place that event in the sense of the wonderful
contribution that the Chinese community make here in
Victoria and to Melbourne. Their sharing of their
culture, their skills and their experience and certainly
the relationships that Victoria has continued to develop
with China and other nations in South-East Asia are
such that we have certainly been enriched and
economically advanced by the relationships with the
Chinese community that we have. I know that most
members here will be participating in one or more
Chinese New Year events, and I know that it is
something that we all look forward to. So whilst the tie
might not do me or the event justice, nevertheless, I do
suggest that members reflect on the wonderful
contribution the Chinese community make.
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Dandenong–Pakenham and Frankston lines as a cheaper
alternative to traditional methods of delivering its level
crossing removal election commitments;
that affected local communities were not properly
consulted in the development of these plans, with many
only hearing about it for the first time in a recent article
in the Herald Sun and subsequent media coverage; and
that affected residents are completely opposed
to the construction of sky rails along the
Dandenong–Pakenham and Frankston lines, with their
inherent greatly increased visual impact and noise
pollution and greatly reduced residential amenity and
privacy.

We therefore call on the Daniel Andrews Labor government
to hold off announcing a preferred tenderer until such time as
thorough consultation with affected communities has been
undertaken and the depth of the community’s opposition to
any sky rail proposal is properly taken into account in its
transport planning.

By Mr DAVIS (Southern Metropolitan)
(344 signatures).
Laid on table.

REGULATION OF RIDESHARING
BILL 2016

STANDING COMMITTEE ON THE
ECONOMY AND INFRASTRUCTURE

Introduction and first reading

Minister for Public Transport

Ms PATTEN (Northern Metropolitan) introduced a
bill for an act to establish a legal framework for the
regulation of ridesharing services in Victoria.

The PRESIDENT — Order! I have received the
following message from the Assembly, signed by the
Speaker on 10 February:
The Legislative Assembly has agreed to the following
resolution:
That this house refuses to consent to the Legislative Council’s
request for the Minister for Public Transport to appear before
the Legislative Council Standing Committee on the Economy
and Infrastructure to give evidence and answer questions in
relation to the inquiry into infrastructure projects.

Ordered that message be considered next day on
motion of Mr DAVIS (Southern Metropolitan).

PETITIONS
Following petition presented to house:

Level crossings
To the Legislative Council of Victoria:
We, the undersigned citizens of Victoria, call on the
Legislative Council of Victoria to note:
the Victorian government is actively advancing plans to
construct concrete pylon sky rails on long sections of the

Read first time.

PAPERS
Laid on table by Clerk:
Climate Change Act 2010 — Review of the Act pursuant to
section 10.
Legal Services Council and Commissioner for Uniform Legal
Services Regulation — Report, 2014–15.
Parliamentary Committees Act 2003 — Government
response to the Economic Development, Infrastructure and
Outer Suburban/Interface Services Committee’s Report on
Marine Rescue Services in Victoria.

MINISTERS STATEMENTS
Foster carers
Ms MIKAKOS (Minister for Families and
Children) — I rise to update the house about the
Andrews Labor government’s efforts to recruit and
retain more foster carers so we can improve the
outcomes for children in out-of-home care. We know

RULINGS BY THE CHAIR
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that most children and young people do better and feel
better when they live with families. When they cannot
live with their own families due to the risk of neglect or
abuse, our government believes that they should be
given every opportunity to live with other families.
That is why in my first 100 days as minister I
announced a foster care recruitment and retention
strategy. This is why I was extremely proud last month
to launch the Fostering Connections campaign at the
Melbourne Museum in the company of some of the
wonderful foster carers already volunteering their time
and opening their hearts and their homes to vulnerable
children and young people right across our state.
We are looking to recruit carers from every part of
Victoria. We are looking to recruit people from diverse
backgrounds who are interested in providing all sorts of
different levels of care. The foster care recruitment
campaign focuses on the everyday things carers do for a
child that make them amazing. This might be reading a
story at bedtime, going to the footy with them or going
to the beach, or it might be something bigger like
helping an Aboriginal child or young person to stay
connected to their culture.
This new campaign is the first time that 26 agencies
right across Victoria that work with foster carers have
united behind a single campaign. Previously each
agency provided its own recruitment and training. Now
for the first time all 26 agencies are working together,
which will give this recruitment campaign a common
message, branding and a greater reach, which means
better results for carers, children and young people.
To support the campaign we have also launched a new
website and established a new centralised telephone
inquiry line dedicated to taking inquiries from members
of the community interested in fostering. The aim is to
make sure that potential carers have their questions
answered quickly and accurately. This also means there
will now be greater efficiency in the training of new
carers whilst maintaining quality assessments. Finally, I
take this opportunity to inform members of the new
hotline number. I urge anyone who might be interested
in becoming a foster carer in our community to call the
new hotline on 1800 013 088.

RULINGS BY THE CHAIR
Adjournment matters
The PRESIDENT — Order! Whilst most members
are in the chamber, I indicate that last night in the
adjournment debate I made a suggestion to members
that when they are presenting adjournment matters it
might well be in everyone’s best interests, particularly

Thursday, 11 February 2016

the member, if members were to follow a practice that
Ms Lovell uses, which is to pose the action at the start
of the adjournment item and then elaborate.
The reason for this is that we had two last night, one
which I needed to rule out because the member did not
get to the action and another one I ruled out because I
did not think the action was an appropriate action. I
thought it was a good get, but it was not a great action.
So I ruled two matters out of order last night. In both
cases, if in fact the members had done what Ms Lovell
does as a matter of personal practice, putting their
action first and then elaborating, obviously those
problems would not have arisen with those two
members. It is not prescriptive, it is not in the standing
orders and we do not have to do it, but it is worth
thinking about in terms of making sure that you actually
get the item that you are pursuing up in the
adjournment debate.

MEMBERS STATEMENTS
Will Murray
Ms FITZHERBERT (Southern Metropolitan) —
On a hot Sunday afternoon in January a big, strong,
athletic boy named Will Murray jumped off a pier at
Half Moon Bay. This simple act resulted in a serious
spinal cord injury. It appears that Will, who turned 14 a
few days after the accident, is now a quadriplegic. His
life and the lives of his family have been utterly
changed in the blink of an eye. Will’s mum and dad,
Emma and Nick, and his siblings, Tessa, Meg and Gus,
have been open in sharing his story, and that is why I
am sharing it now.
I want to draw attention to the financial resources that
will be needed to help Will reach his full physical
potential. It is estimated that it will take some $300 000
a year to fund around-the-clock home care, house
modifications, a custom-made car and the sort of
rehabilitation that will be needed to maximise Will’s
recovery. A donation website,
wheretheresawill.com.au, is now open, plus a Facebook
page for in-kind aid called Help Us Help the Murrays.
I also want to draw attention to the extraordinary
community support that has been given to the Murrays.
I know this only too well, and I speak today as not so
much an MP but a mother of children at the school that
these children attend. They have attended classes with
my children, and I too have experienced the kind of
support that this community offers when there is a
crisis. I acknowledge the great strength of this family
and the love that is coming to them through the
community. I wish them well, and I again draw
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attention to the sort of very practical support they will
need going forward.

Climate change
Mr BARBER (Northern Metropolitan) — This
group in charge here, the Labor Party, has had four
years in opposition and 14 months in government to
develop a plan to fight global warming, but we are yet
to see it — although I note the report of the review of
the climate change act has just been tabled at this
moment, and I look forward to reading it.
It should be pretty obvious that you cannot have the
Paris agreement and continue to operate coal-fired
power stations in Victoria in the way it has been done
in the past, much less open new sources of polluting.
Therefore it seems to me that what this government is
trying to do — and it did it the last time that side was in
government as well — is get as many polluting
projects, be they transport based or energy based, on the
way and approved before it then decides to come along
and develop a climate change strategy.
Mr Dalidakis interjected.
Mr BARBER — I should also mention of course
the continued logging of native forests — and the
woodchipping and the burning — that is one of
Victoria’s biggest sources of emissions, which
continues unabated under this government. This all
shows that the Labor Party is just not serious. It is not
an environmental party, and it never will be. It is only
when we have the Greens holding the balance of power
in this Parliament that you will start to see action from
this or any other government.

Burke Road level crossing
Mr LEANE (Eastern Metropolitan) — I was very
pleased to have an opportunity a couple of times to
walk around the works that were going ahead at the
Burke Road level crossing removal in late December,
and I want to acknowledge and thank the hundreds of
men and women who were working on that project
during that period of time when a lot of people take the
opportunity to take time off in the week between
Christmas and New Year and beyond.
At the Burke Road level crossing the rail has been
moved from the road. The people who use that road
have commented to me a number of times how fantastic
it is for them not to be stuck at the boom gates there,
which as we know have been down most of the time
during peak hour periods.
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The good by-product of that is that it is actually
improving the south-eastern arterial because people
turning off at Burke Road do not ramp up along the
freeway while the boom gate is down when they want
to go up Burke Road heading south.
The other interesting aspect about that particular project
is that yesterday the signal box was removed. This was
a unique signal box which was manned to switch the
power between the trains and the trams every time one
of those particular modes of transport would approach.
It is a fantastic project, and we look forward to more of
the same in the future with other level crossing
removals.

Royal Commission into Trade Union
Governance and Corruption
Mr ONDARCHIE (Northern Metropolitan) —
Yesterday in this chamber a motion before the house
regarded the actions of Cesar Melhem and the evidence
provided to the Royal Commission into Trade Union
Governance and Corruption. The self-appointed
defence minister for the Andrews government,
Mr Dalidakis, rose to make comment, and he spent his
entire time criticising Commissioner Dyson Heydon
and counsel assisting the commissioner in the inquiry.
Mr Dalidakis — The Liberal lackey. The lapdog.
The guy that sent Abbott two Rhodes Scholarships.
Mr ONDARCHIE — I do challenge Mr Dalidakis
to take those allegations out onto the steps of
Parliament House.
Mr Dalidakis interjected.
The PRESIDENT — Order! Mr Dalidakis is on
very shaky ground. I understand that the item that
Mr Ondarchie is pursuing is contentious, but I will not
have members responding in that way. Mr Ondarchie,
to continue.
Mr ONDARCHIE — Thank you, President. I do
challenge the minister that if he has these accusations
about Royal Commissioner Dyson Heydon and counsel
assisting the royal commissioner, he take those out onto
the steps of Parliament House and make those
statements in the public forum. Let me say that not once
in the minister’s contribution yesterday did he defend
Mr Melhem. Not once in his contribution did he choose
to support Mr Melhem and challenge these allegations.
Perhaps the truth of this matter lies not so much in what
Mr Dalidakis said but in what he did not say.
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Maurice Blackburn Lawyers
Mr SOMYUREK (South Eastern Metropolitan) —
Maurice Blackburn is a so-called labour law firm
whose equity partners are multimillionaire professional
parasites on misery. Plaintiff law firms play an
important role in the community. At their best they are
a champion of the vulnerable and disadvantaged and
exploited. At their worst they are just as bad as the
rapacious, villainous corporations which they are so
keen to denounce. One recent scandalous example has
shocked me and should outrage all Victorians.
According to recent media reports, Maurice Blackburn
is sitting on hundreds of millions of dollars of
compensation paid to Black Saturday bushfire victims
by SP AusNet, the Utility Services Group and the
Victorian government. The payments of $500 million
have been sitting in the Maurice Blackburn trust
account since late last year, yet Maurice Blackburn has
distressed the poor unfortunate victims all over again by
telling them not to expect their money until next year.
This is simply not good enough.
Maurice Blackburn cannot sit on this pile of money,
which is accruing interest every day, enabling it to bill
ever-increasing amounts against the case, without
incurring the justified anger of all Victorians — not just
the victims of the bushfires, who are now very much
the victims of Maurice Blackburn’s greedy
multimillionaire equity partners. I hereby call on the
Premier to remind Maurice Blackburn of its ethical and
moral responsibility to make immediate payments to
the bushfire victims it claimed to represent and
investigate any sanction that can be applied to this
greedy and parasitic law firm should it fail to pay up.

Australia Day
Ms BATH (Eastern Victoria) — Recently I had the
pleasure and the privilege of meeting nominees and
winners from the South Gippsland shire, Bass Coast
shire and Latrobe City Council Australia Day youth
awards.
The South Gippsland Youth Community Contribution
Award is a non-competitive award which is presented
to young members of the community. The nominees
were Gemma Martin, a remarkable girl who is
determined to change the world for the better; Lachlan
O’Connor, who is building a positive club and
community culture that is critical for small town
sporting clubs; Matt Perks, who is an excellent role
model for scouts aged between 10 and 15; Paige Biggs,
who has strong connections to youth through scouting
movements in Korumburra; Rebekah Vagg, who has
displayed commitment to her community in a variety of
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areas from sporting to community wellbeing and the
arts; and Sam McCarthy, who shows outstanding
leadership and commitment to others through
basketball.
Bass Coast shire winner Rebecca Slavin has a unique
story of resilience, courage and leadership in Bass
Coast. Finalist Nicholas Lawson is known by his peers
as someone who is always taking on leadership roles.
Latrobe City Council’s Young Citizen of the Year,
Maneesha Nambirajan, is recognised by her peers as an
inspiration to young people in Latrobe City and the
wider Gippsland region.
I would like to congratulate all recipients and thank
those who took the time to nominate these wonderful
young people. These are brilliant people who are doing
wonderful things in our community. I would also like to
pay my respects to the councils for their tremendous
Australia Day ceremonies that also showcase senior
and community award winners.

Employment
Mr MELHEM (Western Metropolitan) — I rise to
speak about the state of full-time employment in
Victoria. As many members are aware, finding fulltime work is fundamental to providing Victorians with
financial security as well as the chance to participate
fully in society, and for the first time in Victoria’s
history full-time employment has passed 2 million
people. It is a good achievement.
Since the Labor government was elected in November
2014, 47 800 full-time jobs have been created, bringing
the total of jobs created to approximately 79 000. In the
month of December alone 12 700 new full-time jobs
were created. Compared to the previous coalition
government, which only managed to create 16 700 fulltime jobs across its four years in office, this represents a
12-fold increase in performance.
During 2015 the state’s unemployment rate dropped
from 6.5 per cent to 5.9 per cent. This, however, is
expected to continue to grow as job vacancies in
Victoria continue to increase. In November 2015 there
were 40 300 job vacancies, the highest level since
August 2011. Job vacancies in Victoria have now
increased for seven consecutive quarters.
Since Labor entered into government full-time
employment in my electorate has grown by more than
20 000, or 8.2 per cent. From November 2015 to
December 2015 alone full-time employment in
Melbourne’s west grew by more than 6000, or 2.4 per
cent. This is a fantastic achievement, yet we have more
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work to do if we want to fill the gap created by the
previous Liberal government and its four years of
wasted opportunities.
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of this place, but in this case I do not believe
Mr O’Donohue contravened that process.

Waverley Park powerlines
Gippsland rail services
Mr O’DONOHUE (Eastern Victoria) — I wish to
put on record this morning the anger and concern of my
constituents in Gippsland regarding the performance of
the Gippsland rail line. The disastrous performance in
recent weeks and months of the Gippsland rail line has
been well publicised. My electorate office has been
inundated with calls and emails from angry
constituents. This has been confirmed by the recent
V/Line performance data for January, which showed
that punctuality on the Gippsland line fell to 76.2 per
cent compared to 89.9 per cent in August 2015.
Reliability is at 56.1 per cent compared to 97.7 per cent
in December 2015.
Revelations from the economy and infrastructure
references committee public hearings earlier this week
that the cost of the V/Line chaos is $4 million per week
is most concerning, particularly with regard to the
perilous state of the Victorian budget. I call on Premier
Daniel Andrews to take charge of this situation, given
that the Minister for Public Transport, Minister Allan,
appears to be incapable of doing so. It is most
regrettable that she is not going to appear before
Mr Morris’s committee. I call on the government to fix
this situation forthwith.
Mr Leane — On a point of order, President, I am
happy to be corrected, but as I understand it if a
member of this chamber wishes to make an accusation
about a member in the other place it has to be done by a
substantive motion and not through a 90-second
statement.
Mr O’Donohue — On the point of order, President,
I clearly made the point that Minister Allan appears
incapable of fixing the V/Line chaos. I think that is an
indisputable matter of fact.

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Daniel Andrews has betrayed the
residents of his own electorate by failing to back them
on the Waverley Park powerlines issue. In the early
2000s property developer Mirvac was granted a permit
to redevelop the former Waverley Park site into a
residential suburb. A condition of that permit obliged
Mirvac to underground the adjacent high-tension
powerlines, and residents have bought into that estate
on the basis that the powerlines would go.
Mirvac has proposed a range of alternatives, such as
planting screening trees and developing parks as a
cheap way to avoid its current obligations to bury the
powerlines. Residents of Waverley Park are adamant
they want Mirvac to deliver on its obligation and
commitment to remove the blight of those powerlines
from their estate.
Prior to the election Daniel Andrews committed to
upholding the planning permit and requiring Mirvac to
underground those powerlines. Under the cover of
Christmas, however, he backflipped and walked away
from his commitment to residents. Instead of holding
Mirvac to its legal obligations under the permit, Daniel
Andrews is allowing Mirvac to plant a few trees as an
alternative and to boost its bottom line by $30 million
to $40 million in the process.
It is no secret that Labor has close ties to Mirvac. The
Andrews government has appointed at least three
former or current directors of Mirvac or its associated
entities to Victorian government boards, including the
Victorian Funds Management Corporation, WorkCover
and the Victorian Arts Centre Trust. Daniel Andrews
must explain why he has put Labor’s ties to Mirvac
ahead of the interests of his own constituents.

Richard ‘Dick’ Gray
The PRESIDENT — Order! In response to the
point of order, it is not an incontrovertible matter of
fact, it is a matter of contention. Nonetheless, Mr Leane
makes a valid comment in the sense that, yes, if there is
an accusation against a member, then it ought to be by
substantive motion. However, in this context I believe
that the way Mr O’Donohue put that proposition to the
house regarding the minister’s management did not
constitute a personal accusation and therefore would
not warrant a substantive motion. Mr Leane’s point of
order is something that reminds us of part of the process

Ms TIERNEY (Western Victoria) — I rise this
morning to pay tribute to Dick Gray, who passed away
last month. Dick Gray was a working-class warrior and
a proud union man who had three main loves: his
family — his wife, his two girls, his sons-in-law and his
grandchildren — the Geelong Football Club and the
union movement. Dick grew up in Reservoir and was a
Resa boy through and through — staunch, loyal,
lovable and committed. He became an electrical
apprentice and recruited workers at his various
workplaces, then becoming an elected organiser and the
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assistant state secretary of the Electrical Trades Union.
Later he became an organiser and then president of the
Australian Workers Union.
I had many occasions to meet and work with Dick over
the years, but it was three years ago when I had the
pleasant surprise to see Dick and Kaylene when they
joined the Portarlington Labor branch. Dick had retired,
and they had both decided to leave Melbourne for
Drysdale to be closer to fishing and of course to be
closer to his beloved Cats. The funeral service on
29 January was a testament to Dick and his values. A
huge crowd came together to honour a genuine bloke
who cared about and looked out for others. He did
good. He did us proud. He is sorely missed. Vale, Dick
Gray.

V/Line services
Mr MORRIS (Western Victoria) — My members
statement is a continuation of my members statement
from Tuesday, and it is in relation to V/Line trains.
James Merlino, the Deputy Premier, came to Ballarat.
He came as the pinch-hitter for the Minister for Public
Transport and tried to hit a home run. In Ballarat he
said:
Over the course of the week services will improve.

Minister Merlino said this on 19 January, but this was
not a home run — in fact it was a third strike. The
Premier, Deputy Premier and Minister for Public
Transport had all come to Ballarat promising
improvements, but they were all wrong. The train
service just got worse. It goes to show that you cannot
trust any of them.
On 28 January Minister Allan said that she had been
misled by the V/Line CEO and that he had resigned.
The minister threw her hands in the air and said, ‘It’s
not my fault; it’s all the CEO’s fault. I’m not to blame;
I’m just the minister’. On 30 January we saw the
important headline of the Ballarat Courier which was
‘Put up or shut up’. It sent a strong message to the
Minister for Public Transport that the people of Ballarat
and indeed all regional train travellers had had enough.
The minister has refused to explain herself to the upper
house committee, and I can assure her that the
community in Victoria is certainly asking questions.
She can run, but she certainly cannot hide from the
public transport system that she has decimated.

Australian Lebanese Medical Association
Mr ELASMAR (Northern Metropolitan) — On
Wednesday, 3 February, along with my parliamentary
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colleague Cesar Melhem, I attended a historic event
organised by the Australian Lebanese Medical
Association (ALMA) at the Monash Health Clayton
campus.
In 2014 ALMA sponsored the inaugural interhospital
relationship between Lebanon and Australia, involving
Monash Health and Saint George Hospital University
Medical Center in Beirut. I am glad to say this will
allow for the exchange of doctors, nurses and
researchers between both hospitals. This was the first
ever agreement between hospitals in Australia and
Lebanon.
The purpose of the recent occasion was the signing of a
reciprocal agreement to the memorandum of
understanding between Monash Health and Saint
George Hospital University Medical Center in Beirut.
Present at the celebration was the Minister for Health,
the Honourable Jill Hennessy; His Excellency the
Consul General of Lebanon, Ghassan El Khatib; the
chairperson of the Monash Health board, Ms Barbara
Yeoh; and the chief executive officer of the Saint
George Hospital University Medical Center in Beirut,
Mr Salam Rayes.
The organisation’s reputation has spread across
Australia as the leading and eminent expert body
representative of Australian and Lebanese medical
professionals. I recall my attendance at the first
auspicious gathering to celebrate the establishment of
the association, and I was pleased to participate in
celebrating this momentous occasion. I congratulate
Dr Walid Ahmar, his executive committee and Monash
Health on this wonderful achievement.

Ruth de Fegely
Mr RAMSAY (Western Victoria) — I would like to
offer my members statement today as an
acknowledgement of the extraordinary life of Ruth
de Fegely, who passed away in Point Lonsdale on
23 January 2016. Ruth, together with her husband,
Dick, and sons, Charles, Rob, and Phil, lived at
Quamby, the family property in Ararat, for many years.
Ruth was the quintessential woman behind the man, as
he went from farmer to politician as a member for
Ballarat Province. Dick championed decentralisation
and was a strong advocate for farming communities in
the Kennett government.
While many thought Ruth would have made a
wonderful parliamentarian, she was more of a team
player, supporting Dick and holding leading roles
within the Liberal Party as chair of the women’s section
and as country vice-president, as well as taking an
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active role in the administration of the Liberal Party.
Apart from her love and commitment to family, politics
and the party, Ruth immersed herself in community
work, gaining great respect for her dedication to
helping others. It was no surprise when Ruth’s tireless
years of service were officially recognised with an
OAM and laurel wreath for 50 years service with Red
Cross.

Ms PENNICUIK (Southern Metropolitan) — I
move:

At her funeral service, Ruth’s sons’ eulogies best
summed up her life and told how she made Quamby a
mecca for lost souls, welcoming them with homecooked meals, warmth and kindness. Ruth had a
genuine interest in people. She was short on bad
manners and conversational waffle but long on hard
work and achievement.

This is an amendment to the purposes clause. It adds a
further subparagraph to clause 1(f) to require the
Victorian Civil and Administrative Tribunal (VCAT) to
take into account financial hardship and other relevant
matters in making orders regarding the reimbursement
of fees. Should this amendment pass, then I will be able
to proceed with my amendments 2 and 3, which are
substantial amendments to the clause of the bill with
regard to VCAT, and there are following consequential
renumbering amendments.

Ruth and Dick both played a significant role as mentors
to me in my agricultural and political careers and were
very pleased to know that farmer representation would
continue in Parliament when I was elected. I miss them
both very much but continue to cherish the friendship I
have with their sons, Charlie, Rob and Phil, and their
extended families. Vale Ruth de Fegely.
The PRESIDENT — Order! Dick de Fegely was of
course a member of this house and indeed was the
Government Whip in the early 1990s. Mrs de Fegely
was certainly known to many members of Parliament at
that time and was also held in high regard. Our thoughts
are therefore with the de Fegely family, given Dick’s
connection with this house as well.

JUSTICE LEGISLATION FURTHER
AMENDMENT BILL 2015
Committed.
Committee
Clause 1
The DEPUTY PRESIDENT — Order! As I
understand it, Ms Pennicuik has previously circulated a
number of amendments, including a proposed new
clause, and I call on Ms Pennicuik — we are dealing
with clause 1 — to move her amendment 1, which
seeks to have the Victorian Civil and Administrative
Tribunal take into account financial hardship and other
matters in making orders regarding the reimbursement
of fees. I consider this amendment to be a test for all of
Ms Pennicuik’s remaining amendments.

1.

Clause 1, page 2, after line 31 insert—
“(iii) to require the Tribunal to take into account
financial hardship and other relevant matters in
making orders regarding reimbursement of fees;
and”.

I take the opportunity now to speak to the subsequent
amendments 2 and 3, which depend on the passing of
amendment 1. Should amendment 1 be agreed to, I will
be proceeding to amendment 2, which is to insert a new
clause before clause 15 of the bill regarding orders as to
the reimbursement or payment of fees. This would
amend section 115B(3) of the Victorian Civil and
Administrative Tribunal Act 1998 by inserting a new
paragraph (d) requiring VCAT to take into account any
financial hardship of the party against whom the order
would be made and, in new paragraph (e), any other
matter the tribunal considers relevant. Section 115B is
with regard to the residential tenancies list. The bill
already takes away the presumption of the
reimbursement of fees under the residential tenancies
list, but it still allows for the reimbursement of fees.
This amendment would mean that in that case VCAT
would need to take into account financial hardship and
any other relevant matter.
A similar amendment is amendment 3, which would
insert in section 115C(3) of the VCAT act a new
paragraph (c) requiring that for other lists under VCAT
the tribunal would have to take into account any
financial hardship of the party against whom the order
would be made and any other matter the tribunal
considers relevant. That would apply to other lists
under the act.
For those people who are not in the committee or were
not listening to the debate on Tuesday with regard to
these particular issues I am raising here, it is fair to say
that since the fee rises at VCAT in 2013 there has been
a drop-off in proceedings at VCAT.
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That is being attributed to people being put off by the
cost of applying to VCAT. It is worth remembering that
VCAT is meant to be an accessible, low-cost tribunal
for people to have their disputes settled. The Greens
and others have opposed the fee hikes at VCAT, so that
is part of the context. We already have a situation
where people are discouraged from actually applying to
VCAT.
I will go now to amendment 2, which refers to the
residential tenancies list. I did make some points about
that particular list and the types of matters that are heard
there. The Attorney-General in his speech in the
Legislative Assembly said:
Given the nature of landlord-tenant proceedings, tenants are
being unfairly disadvantaged by the fee reimbursement
provisions.

And we agree with that. That is why the government
has moved its repeal of the presumption for
reimbursement. However, we do not feel that has gone
far enough. The Attorney-General said the vast
majority of proceedings are brought by landlords and
that tenants very rarely attend the proceedings. The
most common application made by landlords is an
order for possession of property and, if granted, the
affected tenant is left without a home and in acute
financial and emotional stress. The additional cost
burden of the landlord’s fees is a significant financial
strain at this time, bearing in mind that the fees are a lot
higher than they used to be.
The other context is that VCAT applicants are able to
apply for a fee waiver — and these are points that have
been made to us by the Tenants Union of Victoria — if
they are experiencing financial hardship, and this
provides a recognition of their low income and
promotes access to justice for that section of the
community. However, if fees are ordered to be
reimbursed, the same protection is not awarded, as
financial capacity is not considered. Under the
residential tenancies list a tenancy agreement may be
brought to an end either by a tenant vacating in
response to receiving a notice to vacate or by an order
of VCAT. A tenant is not in breach of the act or the
tenancy agreement by requiring a landlord to prove the
grounds claimed to entitle them to possession. It is
within the tenant’s rights and it is within the role of
VCAT for the tenant not to attend the hearing and to
have VCAT determine the outcome fairly. Yet in this
situation, a tenant is likely to be required to pay the
landlord’s fees. This may dissuade tenants from making
use of VCAT as an appropriate step in preventing
improper evictions and serve to further increase the
power imbalance in residential tenancies.
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Also landlords and estate agents often make claims
against tenants’ bonds. Bond and compensation claims
are the second most common application type made by
landlords at VCAT, and it is well within the rights of
tenants to seek assistance through VCAT to determine
an outcome to these claims. A key function of VCAT is
to act as an independent body and this is important in
landlord-tenant relationships where there is an inherent
imbalance of power. The tenant should not be punished
for accessing VCAT by being ordered to pay the
landlord’s fees.
The other point is that the residential tenancies list at
VCAT is wholly funded through interest paid on
tenants’ bonds held by the Residential Tenancies Bond
Authority. Consequently the tenants union and other
organisations believe that tenants should never be
required to pay fees to access VCAT as an applicant or
respondent, because when the tenant pays a VCAT
application fee they are essentially paying twice.
The combination of the substantial increases in fees in
2013 and the introduction of hearing fees, moving
towards what has been called a substantially
unsuccessful party-pays system at VCAT, have made
VCAT more like a court in terms of costs, with none of
the accountability measures such as written reasons
being standard practice or de novo appeal rights. These
sorts of costs can be a business cost to the landlord, but
the fee is often a very important consideration for a
tenant when determining whether or not to apply to
VCAT to have their matter heard, given the relatively
few numbers of applications by tenants and extremely
low participation rates. On balance, the current practice
has caused further harm to a frequently economically
disadvantaged section of our community.
That explains, I hope, for the benefit of the committee
why we are moving these amendments. I add that the
Greens also moved similar amendments to the VCAT
act about two years ago when the previous government
brought in changes to the VCAT act, many of which we
did not agree with, and brought in this user-pays, higher
cost system, which has really undermined the original
purpose of VCAT as a low-cost accessible tribunal.
In a nutshell, the amendments just require VCAT, when
looking at the reimbursement of fees, to look at the
financial hardships of the party and any other matter.
We think they are very reasonable things for VCAT to
turn its attention to in the interests of access to justice. I
know I have taken a little bit of time, but because
amendment 1 is a test for all the further amendments, I
thought I would take the opportunity to outline what the
further amendments would do.
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Ms PATTEN (Northern Metropolitan) — I will be
supporting the Greens amendments on this. I think it is
important to note that VCAT is being used more and
more by individuals, and certainly by tenants in this
circumstance, and to note the amount of work that
VCAT is doing and the number of times that
individuals are now having to use VCAT. It used to be,
and was supposed to be, a low-cost option, but that is
changing and has changed over the years. We support
the notion that VCAT could take into account the
financial hardship particularly of tenants when going in
there against sometimes extremely wealthy landlords.
Mr Rich-Phillips — On a point of order, Deputy
President, I seek your guidance in relation to the
appropriate point to consider some matters. I have a
number of questions for the minister relating to
clause 15 and the government’s proposal around
clause 15, which in turn are related to Ms Pennicuik’s
amendment. Given we are only on the purposes clause
at this point in time, I seek your guidance as to whether
those questions are best put now, given they are in the
context of Ms Pennicuik’s amendment, or when we get
to clause 15, as they do relate to the government’s
proposal in clause 15.
The DEPUTY PRESIDENT — Order! My
suggestion would be that we deal with them now.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — In that context, then, I would like to
ask the minister in relation to clause 15, which removes
the presumption of the reimbursement of fees to a
successful party in residential tenancy proceedings,
what is the government’s rationale for removing that
existing presumption?
The DEPUTY PRESIDENT — Order! Does
Mr Rich-Phillips have a series of questions?
Mr RICH-PHILLIPS — I do, but if I could get an
answer to each of them, that would be helpful.
Mr HERBERT (Minister for Training and
Skills) — I will attempt to answer, or I will answer —
hopefully to Mr Rich-Phillips’s satisfaction — first, and
then I will give the government’s response to the
amendment. Firstly, I apologise to Mr Rich-Phillips for
not giving these answers at the conclusion of the
second-reading debate as I would normally do in a
summing up, but it was at the end of the night and the
Acting President got in a bit quickly before I could
jump to my feet. I am delighted to be able to answer
some of these questions now — some I may need to
seek some advice on.
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Can I just say before starting to address the reason we
are repealing section 115C(1)(d) of the Victorian Civil
and Administrative Tribunal Act 1998 that there will
always be debates about these matters, but I think we
all start from a presumption, whether we be from the
Greens, the government, the opposition or the
crossbench, that we want VCAT to operate in a fair,
efficient manner, because we all know what can happen
when VCAT proceedings drag on for long periods of
time. We also want to recognise that people have rights
and that financial hardship should not be undue. So I
think it is in that context that we are having this debate
and we are having debates around some of these
matters and where the balance should be. That balance
will change and there will always be different
amendments and different views as we go forward, as
the operations of VCAT change and develop.
In relation to Mr Gordon Rich-Phillips’s question,
basically we believe that there are tenants who are
being unfairly disadvantaged by the fee reimbursement
presumption. As it currently stands there is this
presumption of reimbursement of fees. Can I just point
out that, as I understand it, the fee for the residential
tenancies list is at the lowest level at $58.26.
Nevertheless for some people that would be a financial
hardship, because of course the majority of proceedings
are brought by landlords against tenants, many of
whom are economically disadvantaged.
We believe that in the interests of access to justice,
fairness and equity, we should remove proceedings
under the Residential Tenancies Act 1997 from the
operations of the fee reimbursement presumption. We
think this is the easiest, quickest and most efficient way
of doing this. However, we do recognise — I think we
have a difference of opinion with Ms Pennicuik and the
Greens on this — that there are cases where VCAT
should charge a fee. There are cases where people
simply never respond, no matter how many phone calls
or how many requests to get an amiable settlement or
get it done efficiently or requests for them to attend. In
some of those cases a fee is justified, but that is up to
VCAT. VCAT still has the capacity to make an order
requiring the consideration of these issues, given the
conduct of the parties, the issues involved and the
response, but basically we believe that removing the fee
reimbursement presumption will result in a fairer
balance between the interests of landlords and tenants.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — The minister referred to the majority
of matters being brought by landlords against tenants.
Can he give the committee an indication of
approximately how many matters are brought on an
annual basis by landlords versus tenants where the
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current section 115C(1)(d) of the Victorian Civil and
Administrative Tribunal Act 1998 fee reimbursement
applies?
Mr HERBERT (Minister for Training and
Skills) — I was going to go into this in answer to the
response, but this gives me the opportunity now. I may
not have those exact figures. If I do not give the
member the information he wants, I am happy to go
and seek further advice, but I understand that 93 per
cent of applications to the residential tenancies list are
brought by landlords. That was in the 2014–15 financial
year, the last year for which I have data. There were
almost 60 000 applications, of which approximately
55 000 were brought by landlords, and of those
applications tenants only attended 20 per cent of
hearings.
Can I also make the point that I am advised that there
are no fees payable in applications under part 10 of the
Residential Tenancies Act in relation to bonds, which is
probably why quite a few tenants did not turn up.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister. Can the minister
outline in broad terms the nature of those
applications — in broad categories?
Mr HERBERT (Minister for Training and
Skills) — I am advised that in terms of the issues —
and I do not have these in a cascading order of
numbers — the main issues that are handled are bond
disputes, compensation issues, repairs and maintenance,
abandonment and possession, which I guess has
evictions as part of it or requirements to vacate would
be in there, and outstanding rent. I guess ‘abandonment
and possession’ is to do with tenants doing a runner and
what is left.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Is it fair to say that of those categories
the majority do relate to abandonment and outstanding
rent — matters of that nature — given the minister has
indicated the majority, 93 per cent, have been brought
by landlords rather than tenants?
Mr HERBERT (Minister for Training and
Skills) — Bond disputes obviously would be one
category which does not incur a fee. Clearly it is a
difficult decision about what constitutes what you
should get back. I just recently vacated a property
myself, and it cost me a little bit more because
apparently there was a smudge on the mirror and a bit
of dust under the couch, but anyway there we go. I was
not happy, but I can afford it. The cleaners do it again
and again. Compensation I guess in a broad sense
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would be an issue in there. Repairs and maintenance I
guess are disputes about what is wear and tear and what
has been damaged that should be fixed. Abandonment
and possession are probably a clear-cut thing in terms
of tenants, and outstanding rent sometimes I would
have thought could be as a result of disputes about other
matters within the agreement — the heater is not
working, that sort of thing.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Is it fair to say that essentially the
bulk of these matters are, in broad terms, landlords
seeking to enforce their rights where there has been a
breach of lease, be it payment, failure to pay, damage to
the property et cetera — that in broad category terms
that is the nature of the majority of these matters?
Mr HERBERT (Minister for Training and
Skills) — I guess what I would say is that it is true that
the majority are brought by landlords, as Mr RichPhillips said. However, as we know, tenants also have
rights. These are often not straightforward, and of
course VCAT is in fact the umpire. It is not for me to
say whether it was damage caused by tenants or what.
The umpire is the umpire, and it is the one that has to
make that decision. I understand the point the member
is making, and it is true that landlords are the majority,
but, as I say, the whole point of VCAT is that it is the
umpire in these disputes.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Given the minister has indicated that
93 per cent of the 60 000-odd applications are by
landlords, presumably those landlords do not go to
VCAT to seek to enforce tenants’ rights; they seek to
enforce their own rights.
Mr HERBERT (Minister for Training and
Skills) — I am sure they seek to enforce what they
consider are their rights and their position, and it is up
to VCAT to make a decision about the veracity of their
position.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — When VCAT does uphold their
application and make an order that their rights be
enforced under the lease, or whatever the circumstances
are, is it not reasonable, given VCAT has found that
they should have their rights upheld, that they receive
reimbursement of their fees in making that application?
Mr HERBERT (Minister for Training and
Skills) — I think I would say that for landlords, given
the fee, there are no hardship requirements there. I
would have thought that there would be no hardship
with this sort of amount for most landlords.
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As I said, only 20 per cent of tenants turn up for these
hearings and for a whole range of reasons. Whilst I
understand Mr Rich-Phillips’s position that perhaps
they should be there, it is our view that in these
circumstances there should not be a presumption of
reimbursement, basically because of tenants’ capacity
to pay and a whole range of other issues. I make this
point again: if VCAT believes that there is cause for it
to reimburse the fee, then VCAT has the capacity to
make that in a very simple manner. The government
will not be supporting the Greens amendment in this
regard, because it thinks it overly complicates that
process and could delay the operations of VCAT
unduly.
I understand Mr Rich-Phillips’s point. We simply
believe that taking away that presumption is the right
thing to do. Many of these cases are often minor cases,
but we are maintaining VCAT’s capacity to order the
reimbursement under the circumstances as outlined,
and we think that is a fair balance.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for his response.
We have heard a couple of references this morning to
the perceived capacity of landlords to pay these fees. I
think Ms Patten referred to ‘wealthy landlords’, and the
minister alluded to a disparity in resources between
tenants and landlords. It is a fact that within Australia
there are around 1.2 million properties which are
negatively geared, which in simple English essentially
means they have negative cash flow — the rents do not
cover the costs of those properties, the rents do not
cover the mortgage repayments on those properties and
the rents do not cover the cost of maintaining those
properties — so why does the government believe it is
appropriate for a landlord, who in all probability is
negatively geared and is receiving less cash inflows
than they are paying out on their property, to be
potentially hit with an application fee when they have
simply gone to VCAT for an order to uphold their
entitlement to rent or to the good maintenance of their
property?
Mr HERBERT (Minister for Training and
Skills) — I do not think I said ‘wealthy landlords’. I
know there are many people who rent out properties
who are not wealthy.
In regard to the negative gearing issue, I will leave that
to Malcolm Turnbull and the federal Treasurer to
address in more detail. I dare say we will all have a say
about that in terms of the tax debate and where that lies.
I know that is not the impact of it, but clearly this is an
issue that is being debated nationally right now.
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I do not think I said ‘wealthy’ — I hope I did not — but
at $58.26 I say that is within their capacity. As I said,
this is an issue of an umpire, and we believe that for
many tenants the requirement to pay that would create
hardship. But we do recognise that there are
circumstances based on the nature of the issues, the
conduct of the parties and the results of the proceedings
whereby VCAT should order that amount as a VCAT
issue and judgement — I guess that is what I would
say — rather than have it in this legislation as a
presumption.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — But is it not the case that this policy
change is really based on nothing more than
assumption? Earlier the minister cited his own case as a
vacating tenant. Would it be a fair assumption to say
that there could be a disparity in capability and
resources between the minister as a departing tenant
and perhaps a landlord who may be working two jobs
to pay a mortgage on a negatively geared property that
the minister as a professional tenant may occupy?
Mr HERBERT (Minister for Training and
Skills) — I do not accept Mr Rich-Phillips’s
proposition. Obviously there will be circumstance
where that is the case, and that is why we say VCAT
should have the right to decide this. As I said, the facts
are that the vast majority of cases at VCAT are brought
by landlords, and we see this as levelling the field a
little bit.
I do take Mr Rich-Phillips’s point. I do not think any of
us would want to be in the game of defining exactly
every single circumstance of how it should go and
capacity to pay and relative merits of incomes et cetera,
but in this case it is the government’s view that taking
away the presumption of reimbursement is levelling the
field a little bit and will bring about a fairer balance
between those acts. I know there are different
viewpoints in different circumstances, but that is the
government’s viewpoint.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for his response. I
will not belabour the point; I just note that the coalition
has some reservations about this proposal and the way
it would work. But if we are to accept the government’s
policy position — and the minister referred to not
determining in legislation or regulation specifics for
every circumstance, which is reasonable, and the
relative merits he referred to, income levels et cetera —
I am not sure why we would not also accept
Ms Pennicuik’s proposition around providing for
VCAT to consider financial hardship of the party to
whom an order relates. If we accept the minister’s
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proposition as drafted, why should we not also accept
Ms Pennicuik’s proposition?
Mr HERBERT (Minister for Training and
Skills) — We do not consider it to be a necessary act in
that we believe that if you take away the presumption to
pay fees, then there is not a need for the hardship issue.
When we talk about VCAT’s capacity to make a
decision over fees, it is based on the nature of the issues
involved in the proceedings, the conduct of the parties
and the ultimate result of the proceedings. In terms of
the hardship issue, we believe taking away that
presumption to pay will in fact address the basis of
Ms Pennicuik’s amendment.
I guess what I would say is that if you look at the actual
practicality of the amendment, if it was implemented it
would undoubtedly lead to longer hearing times and
increased costs and delays in the outcomes of VCAT
hearings. If we move to a second stage, after VCAT has
determined if the fees have to be paid, of going into a
hardship matter, presenting evidence et cetera, it could
delay the proceedings for another day, when the fees
would skyrocket.
I am sure Mr Rich-Phillips has greater knowledge of
the operations of VCAT, obviously having been
through this, but one of the issues when you look at
those large numbers of people running through the
process is to enable the umpire to make a decision fairly
quickly and to move on rather than being bogged down
in a whole range of stages. I understand Mr RichPhillips’s point, but to put another layer in there, which
we do not believe is necessary and which we believe
will in fact delay and add costs to hearings, I do not
believe is in the interests of anyone. We believe that
taking away the presumption will address the hardship
issues that Ms Pennicuik raised without having to add
an extra layer of court proceedings in terms of
mounting evidence of hardship, going away and getting
bank statements et cetera. I think that would be a
considerable impost. It is our intention not to delay
what happens in VCAT nor to bog it down but to allow
it to happen in an efficient and effective manner.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — If the government is removing the
presumption and saying therefore the tribunal has
discretion and needs to exercise judgement on whether
to seek or order reimbursement of fees or not, how is
that different from Ms Pennicuik’s proposition that
VCAT should consider financial hardship? Presumably
in exercising that judgement that the minister is
proposing to give to the tribunal it will have to consider
those matters anyway.
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Mr HERBERT (Minister for Training and
Skills) — The issues that VCAT works on are the
nature of the issues involved in the proceedings, the
conduct of the parties — whether they have been
deliberately delaying or whether there have been a
whole heap of issues there, I would imagine — and the
results of the proceedings.
That is different to having another layer. The
amendments would cause a further process in the
operations of the court which would go through that,
and those things would not be about hardship, because
we will have taken away the presumption of payment;
this is about the deliberate nature of what has happened
in the proceedings and the outcomes. It would then take
another clause where they would argue hardship against
that. We believe, given the hardship part has already
been addressed by taking away the presumption of fees,
that after the other issues that VCAT would judge on,
simply having a hardship matter at the end of the
process whereby there is a whole heap of mounted
evidence is not necessary, because whether a fee is paid
has not been one of the determining factors because the
presumption to pay fees has been waived — if that
makes sense.
Ms PENNICUIK (Southern Metropolitan) — I just
wanted to respond to some of the issues raised in the
conversation that has been occurring over the last
couple of minutes. One is to take up the point that the
minister made, and I think Mr Rich-Phillips referred to
it as well, that in the 93 per cent of cases that are
brought by landlords, in only about 20 per cent of the
cases do the tenants actually attend the tribunal
hearings. I want to flesh that out a bit. Often a landlord
may be at the proceeding or be represented at the
proceeding by a legal representative or an agent, for
example. Those costs, plus the VCAT fees, are all
reimbursable or claimable by the landlord through the
tax system. That is not so for the tenant. I also wanted
to say too that the fact that only 20 per cent of tenants
attend hearings could be due to a large number of
reasons, and probably the primary one is that the
tenants cannot get time off work to attend and cannot
afford to send along a representative, whose costs they
cannot claim on their tax et cetera as a tenant. So there
is that in-built imbalance there.
Also in some cases the tenants may be afraid; they may
not understand what is going on. The minister was
talking about them not returning phone calls, for
example. There may be many reasons for that, and they
should not be implied — I am not necessarily saying
they were implied — to be nefarious reasons. I just
wanted to put on the record that there are an awful lot
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of reasons why tenants may not be attending the
tribunal.
I also wanted to make the point that we fully support
the removal by the bill of section 115C(1)(d), which is
the presumption for the reimbursement of fees under
the tenancies list. Two-thirds of the matters heard at
VCAT are in fact under the residential tenancies list, so
it is the biggest area of dispute that VCAT is involved
in. We think that repeal is a very positive move.
I take issue with the minister is suggesting that this will
add undue delays. I am not suggesting it would not add
some time to the proceedings. The minister was also
talking about efficiency et cetera. Efficiency is not the
only goal for VCAT. One of the other goals is a fair and
just outcome that does not put someone who is in a
financially precarious position in a worse position by
having fees awarded against them.
The other point I want to make, if I could, given that we
are dealing with all these amendments under the
purposes clause, is to just draw attention to the fact that
my amendment 2 refers to the residential tenancies list,
and my amendment 3 — that VCAT take into account
financial hardship — refers to other parts, including the
Domestic Building Contracts Act 1995, the Owners
Corporation Act 2006, and, of course, the existing
section 115C(1)(d) of the Victorian Civil and
Administrative Tribunal Act 1998, which is being
repealed by this bill.
There are cases, I think, under the Domestic Building
Contracts Act and under the Owners Corporation Act
where again you could have parties that are at a
financial disadvantage compared to the other party.
That is why I think it is important that this is something
that VCAT gets into the habit of taking into account. I
am a bit surprised. I take Mr Gordon Rich-Phillips’s
point that we all should be wondering why we are not
supporting the amendments. I would say we should be
supporting the amendments because they would be an
improvement to VCAT — to have VCAT focusing on
these issues.
I am very surprised that during the debate in 2014 on
the Victorian Civil and Administrative Tribunal
Amendment Bill 2014, introduced by the previous
government, the very same amendments that I am
moving now were supported by the ALP. Mr Tee said:
The opposition —

now the government —
will be supporting the amendment. We do so on the basis that
in a number of planning matters where community groups
participate, they are financially disadvantaged. They often
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need to obtain money for expert reports, and on occasion for
legal representation. Our concern is that this will add an
additional and unnecessary cost burden, a cost that might
make a difference in terms of whether or not these parties can
proceed.

We already know, and certainly have mounting
anecdotal evidence, of people not taking things to
VCAT because of the fee hikes et cetera in the
particular lists. I just wanted to respond to some of
those points in that regard. I do not think this
amendment is going to do anything except improve the
outcomes at VCAT.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Just to put on the record the
coalition’s position on Ms Pennicuik’s amendment, the
coalition has, as I indicated, concerns about clause 15 of
the bill as drafted by the government. I think the
government is making a lot of assumptions about the
capacity of landlords in taking matters to VCAT, the
vast majority of whom are negatively geared and have
negative cash flow on their properties. There are some
fairly substantial assumptions being made as to their
capacity to pay fees in circumstances where they have
gone to VCAT to seek an order from VCAT to uphold
their entitlements under a lease. It does not seem
unreasonable that where VCAT affirms their position in
relation to their application that their fees are refunded
and that they are not out of pocket simply because they
need to go to VCAT to ensure the conditions of their
lease are upheld. So we do have some reservations
about clause 15 as drafted in the bill, although we will
not be opposing it.
The point I would make on Ms Pennicuik’s
amendments is that if you accept the government’s
argument, which we do not necessarily accept, it is
difficult to see why you would not also accept
Ms Pennicuik’s argument. But as we do not accept the
government’s argument, we will also not accept
Ms Pennicuik’s argument and her amendments.
Mr HERBERT (Minister for Training and
Skills) — As I was saying, it is the government’s view
that this is a levelling of the field a little bit more, and
there are different views around this issue — that is for
sure. Can I perhaps just address a couple of the issues
which have been alluded to. Of course everyone has
different views, and we accept those views. I should
point out that this is a broad bill that makes a lot of
changes, including changes to magistrates’
superannuation, about being able to sit on different
courts, the chairs — a whole range of things. We are
debating just one aspect of it; we have not had a huge
amount of debate on some of the other aspects.
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In terms of this bill, as I understand it — I was not in
this house back when the opposition, now the
government, supported amendments in 2014 — Brian
Tee was the spokesperson for Labor at the time. The
bill was to do with how you handle fee reimbursements
in terms of planning disputes. As it turns out in practice
VCAT planning objectors are generally exempt from
fee reimbursement provisions under section 115A of
the VCAT act. At the time Labor supported the
amendment because it was not convinced that the
government at the time had made the argument. It is a
fact that most VCAT planning objectors are exempt. I
make that point.
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Third reading
The ACTING PRESIDENT (Ms Patten) —
Order! I am of the opinion that the third reading of this
bill requires to be passed by an absolute majority. I ask
the Clerk to ring the bells.
Bells rung.
Members having assembled in chamber:
The ACTING PRESIDENT (Ms Patten) —
Order! The question is:
That the bill be now read a third time.

This bill, however, is not about that. We are talking
about the presumption which applies in relation to
small claims, domestic building contract matters and
most owners corporation proceedings under the
Residential Tenancies Act. That is the presumption;
that is what we are talking about. I just want to be clear
on that particular point.

Motion agreed to by absolute majority.

Committee divided on amendment:

Read third time.

Ayes, 7
Barber, Mr
Carling-Jenkins, Dr
Dunn, Ms
Hartland, Ms

Patten, Ms (Teller)
Pennicuik, Ms
Springle, Ms (Teller)

Noes, 32
Atkinson, Mr
Bath, Ms (Teller)
Bourman, Mr
Dalidakis, Mr
Dalla-Riva, Mr
Davis, Mr
Drum, Mr
Eideh, Mr
Elasmar, Mr
Finn, Mr
Fitzherbert, Ms
Herbert, Mr
Jennings, Mr
Leane, Mr
Lovell, Ms
Melhem, Mr

Mikakos, Ms
Morris, Mr
Mulino, Mr (Teller)
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Pulford, Ms
Purcell, Mr
Ramsay, Mr
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr

Amendment negatived.
Clause agreed to; clauses 2 to 108 agreed to.
Reported to house without amendment.
Report adopted.

In order that I can determine whether an absolute
majority can be obtained, I ask those members who are
in favour of the question to stand where they are.
Required number of members having risen:

ROAD LEGISLATION AMENDMENT
BILL 2015
Second reading
Debate resumed from 26 November 2015; motion of
Mr HERBERT (Minister for Training and Skills).
Mr O’DONOHUE (Eastern Victoria) — I am
pleased to be the first speaker for the opposition on the
Road Legislation Amendment Bill 2015, and I indicate
at the outset that the opposition will not be opposing
this bill. Before I get to the substance of the bill, I note
this bill is an omnibus bill. One may describe it as a
tidying up bill; it updates a number of provisions in an
uncontroversial way. I just want to make some general
remarks about roads, infrastructure and road safety by
way of introduction to this bill.
The first comment I will make is about matters of road
safety, and I will put on the record the concern of the
opposition — the concern of all of us — about the
number of motorcyclist fatalities this year. There has
been a significant spike in the number of motorcyclist
fatalities, and that is obviously of significant concern. I
heard and had confirmed this morning through the local
paper that there was a motorcyclist fatality in Nar Nar
Goon within just the last day or so. That is particularly
concerning and truly sobering as we talk today about
matters of roads, road infrastructure and changes to the
regulatory regime around our road network.
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I would also make the point at this early juncture that
the government has a lot of work to do in the space of
road infrastructure and road regulation. If members
look at the actions of the government thus far, they will
see that the worst decision this government has made
has been to tear up the east–west link contract. The
east–west link was a significant piece of infrastructure
that, had it proceeded, had it not been stopped, would
have been well underway by now with construction
employing thousands of people and generating
significant economic activity for the state of Victoria as
well as adding a key missing link to the arterial road
network in Victoria. Unfortunately it did not proceed.
The government has wasted $1.1 billion at a time when
the state’s finances are under significant pressure from
other cost blowouts from this government and the
generally tight fiscal environment. That continues to be
a major issue, a lost opportunity and a cost to the
Victorian community by way of thousands of jobs that
will not be created.
The government’s alternative, the western distributor, is
being speculated about, and there has been some detail
provided, but there are many unanswered questions
about it. I call on the government to be more
transparent about its intentions and what it proposes
with this project. Reports in the paper about costs to
motorists by way of tolling for an extended period are a
concern. The concern from my constituents is that they
will continue to pay those tolls while potentially
receiving little, if any, benefit from the project, if
indeed it does proceed. There are many unanswered
questions about that.
The opposition continues to be extremely disappointed
for rural and regional Victoria that the country roads
and bridges program was terminated by Daniel
Andrews and the government. That was a mistake. The
country roads and bridges program assisted rural
councils to maintain and upgrade their critical
infrastructure as they identified it, in partnership with
the state agencies, so that the supply chain in particular
could operate smoothly.
In my electorate this means the milk producers can get
their product to market in an efficient way, with, for
example, a local council bridge being upgraded to
withstand the larger and heavier tankers that are being
used more and more to get product from farm gate to
plant, to factory, to manufacturing location or
processing location. The country roads and bridges
program not only helped local government but it helped
the supply chain and it helped maintained the entire
road network. It was a very disappointing step the
government took in ceasing that successful program.
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Of course this has been discussed in this place on plenty
of occasions. The alternative from Labor was its socalled safer bridges program for country Victoria,
which saw, I believe it was, 10 out of 48 of those
projects either within or within close proximity of the
Premier’s electorate right in the heart of metropolitan
Melbourne, so again there are many questions to be
answered about that program. What is clear is that
much of that funding did not actually make its way to
country Victoria, where it should have gone. Country
Victoria has been a loser as a consequence.
The last thing I would say by way of introduction is not
so much about road infrastructure as about road users.
You have raised this issue, Acting President Patten, as
has the shadow minister David Hodgett, the member
for Croydon in the other place. It is about this
government making a decision about Uber. We have
had a long time to consider this. Uber is in the
marketplace. Other states have acted and provided a
regulatory framework for Uber to operate in.
Regrettably, Jacinta Allan and Daniel Andrews to date
have been incapable of actually making a decision
about the regulation of Uber. Ridesharing platforms can
provide an important additional mix in the marketplace
for the movement of people, provide an alternative to
people and help create competition in the marketplace,
but that needs to be regulated, and at the moment we
are in a vacuum following the recent court decision. It
really is time for Minister Allan and the Premier to
make a decision about this issue and provide some
regulatory certainty for that potential industry and for
consumers as well, to provide that additional choice. I
just make those points at the outset.
As I said in my introduction, the Road Legislation
Amendment Bill 2015 is an uncontroversial bill. It is
predominantly administrative. It provides for some
updates to language concerning things such as
certificates for blood and urine tests presented to court;
changes to ensure timing of Australian Bureau of
Statistics (ABS) indexation of damage liability
thresholds and government gazetting are better
coordinated; clarification relating to the suspension of
vehicle testers; clarifying that licences and such remain
the property of the state; clarification of data matters
relating to alcohol interlock removals; and several
changes that are required to update language and
references across various acts.
The bill amends several acts; as I have said, it is an
omnibus bill. It amends the Road Safety Act 1986, the
Marine (Drug, Alcohol and Pollution Control) Act
1988, the Rail Safety (Local Operations) Act 2006, the
Dangerous Goods Act 1985 and the Road Management
Act 2004.
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Moving to some of the main provisions, part 2,
division 1 relates to certification of blood and urine
tests for court in relation to drink-driving offences.
Part 2, division 2 makes amendments to reflect changes
across other acts, most notably in relation to boats
where the Marine (Drug, Alcohol and Pollution
Control) Act 1988 references road acts. Part 2,
division 3 makes amendments to reflect these changes
across other acts, most notably in relation to trains
where the Rail Safety (Local Operations) Act
references road acts, so there is a lot of updating and
cross-referencing. Part 2, division 4 makes amendments
to reflect similar changes across other acts, including
the Dangerous Goods Act 1985.
Part 3 makes a series of housekeeping changes to the
Road Management Act 2004; for example, clause 15
makes changes to indexation timing provisions. The
Road Management Act states a threshold for the
amount of physical damages required before the road
authority is deemed liable. This threshold is indexed.
These changes are designed to ensure that timings
relating to ABS indexation and the gazetting of
information in Victoria are more coordinated. Part 4
makes a series of other housekeeping changes to the
Road Safety Act 1986, and there are multiple
housekeeping amendments being made.
I will just raise one issue, and that is that the shadow
minister for roads and infrastructure, Ryan Smith,
sought advice from the office of the Minister for Roads
and Road Safety regarding concerns relating to any
effects on due process or natural justice that may arise
from the changes in the bill as well as legal precedents
for these changes. It was confirmed by the minister’s
office, as I understand or as I am advised, that in the
case of changes to certified evidence for courts the
ability to appeal the evidence remains as per standard
practice. It was also confirmed that changes to licensing
provisions for those mature Victorians over the age of
75 would not change the present practice of issuing
licences and that the timing’s intention is to encourage
older Victorians to consider themselves and their own
suitability for driving. It was also confirmed that in the
case of suspended vehicle testers the changes in this bill
will not affect the process of natural justice, allowing a
tester to respond properly to any show-cause letter prior
to the suspension in the usual manner.
I think it is worth just putting on record that assurance
following stakeholder contact and feedback the shadow
minister, Mr Smith, undertook on behalf of the
opposition, just to provide hopefully that comfort to
particularly those mature Victorians over the age of 75.
As I say, this is a bill that is not controversial and a bill
that the opposition does not support, but we look
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forward to hopefully in the near future debating
legislation of much more significant import to the
Victorian community, particularly around the — —
Mr Drum interjected.
Mr O’DONOHUE — We do not oppose the bill; I
thank Mr Drum. We look forward to debating bills of
substance around new infrastructure in Victoria. We
look forward to an updated regulatory regime in
Victoria for rideshare organisations, and we look
forward to the government delivering some
infrastructure projects after the disastrous and erroneous
decision to cancel the east–west link contract.
I will just make one final comment on that point. The
east–west link contract cost of $1.1 billion is now well
understood. What will be difficult to quantify in future
years but which is a factor in the investment community
is the notion of sovereign risk that has been introduced
to the state of Victoria as a result of this decision. That
will be reflected in higher borrowing costs and it will be
reflected in risk premiums being introduced for some
contract tenders. It is difficult to put a figure or a price
on this notion of sovereign risk that Daniel Andrews
and the government have introduced in the state of
Victoria, but the cost to the community will be more
than that $1.1 billion as a result of this decision, and the
consequences will last for a significant period of time.
With that, the opposition will not oppose this bill, and I
look forward to hearing from future speakers.
Mr LEANE (Eastern Metropolitan) — As everyone
in the chamber would agree, the state of Victoria has a
proud history around road safety. All flavours of
government have endeavoured to further Victoria’s
reputation as a state that leads not just the nation but the
world in initiatives around road safety, which dates
back to being the first jurisdiction that mandated
wearing a seatbelt. When you think about how far
things have come since then, you realise it is a long
way. Unfortunately our jurisdiction still has a road toll.
It is terrible, the cost of human tragedy, and the cost to
families that are left to deal with that.
This bill is just a further aspect of our efforts to improve
the record that our state has had. The bill may seem
quite simple — not simple, but it may seem quite
technical — but it makes technical improvements that
have been requested by ministerial councils and
stakeholders, including Victoria Police and a number of
other authorities, including VicRoads as well.
This bill is to amend the Road Safety Act 1986. Its
objectives are to permit approved analysts to certify the
results of an analysis conducted in an approved
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laboratory rather than limit the ability for a person who
is actually conducting the analysis to sign the
certificate. I know that sounds longwinded but, as I
said, being lucky enough to be a member of the road
safety ministerial council representing the Minister for
Public Transport, Jacinta Allan, I was privileged to be
in the conversation where, as I said, Victoria Police and
other authorities outlined the importance of this
particular move.
Currently under these provisions a certificate signed by
an approved analyst with respect to an analysis of
blood, urine or oral fluid to determine the presence of
alcohol or drugs that have been made by that approved
analyst is admissible in evidence in a prosecution and,
in the absence of evidence to the contrary, is proof of
facts and matters contained in it. I think that it is
important to give Victoria Police and our authorities
everything in their armoury to be able to act when a
driver has been detected breaking the law and having a
certain amount of alcohol or drugs in their system.
A large percentage of collisions causing injury and,
unfortunately, fatalities do occur when a driver is
affected in this way. An interesting aspect for us all to
consider is the phenomenon around the abuse of
prescription drugs, with people doctor shopping and
selling prescription drugs to people to whom they are
not prescribed medically. The effect that could have on
people is something that needs to be on the authorities’
radars, and I understand it is. As I said, making sure
that someone is able to the best of their ability to drive
safely is very important, as is that people who flout the
rules do get detected. We do not want technicalities,
and we do not want an onerous system imposed on our
authorities to bring those people to account.
There are also a number of other changes which this
bill makes, and one is to the renewal of drivers licences
for people who are 75 years or older. The bill inserts a
new provision that will allow VicRoads to renew a
drivers licence held by a person who is 75 or older for a
shorter term than usually applies to a younger person. I
think this makes sense. Unfortunately as we get older
we do struggle to perform functions that we found
easier when we were younger or in middle age. This
provision is designed to make sure that elderly people
and also the people around them on the road and those
they interact with are kept safe. I am talking about not
just vehicle drivers but also cyclists and pedestrians
being looked after and having functional drivers whose
driving ability is at a high standard to make sure
everyone on the road is kept safe.
This bill also provides VicRoads with the power to
disqualify the authority of a licensed vehicle tester in
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accordance with the regulations. VicRoads is
responsible for the licensing and supervision of vehicle
testers. The Road Safety Act currently allows VicRoads
to disqualify a vehicle tester whose licence has been
cancelled from applying for a further authorisation until
such time as the person demonstrates that the matters
leading to the cancellation have been addressed. This is
a technical amendment and is probably quite simple in
its application. It is designed to make sure that vehicle
testers who have been disqualified are reaccredited in
accordance with strict regulations and the reasons for
the disqualification have been completely addressed.
This bill also contains a number of other amendments
to the Road Safety Act, including clarifying the
circumstances that road users must take into account,
which are specified in that act and apply not only to
motorists but also to pedestrians and cyclists. As I
mentioned before, all Victorians have to start thinking
about the fact that road users are not restricted to cars.
There are more and more cyclists on the road, there are
more and more pedestrians — —
Mr Finn — Some of them actually know the road
rules — not many, but some.
Mr LEANE — Some do. But there are more and
more cars on the road, Mr Finn. There are more and
more cyclists on the road, there are more and more
pedestrians as our population increases, and it is
important that we take into account the safety and the
needs of all road users. I think that Mr Finn’s
interjection is a segue into what this bill is actually
trying to do —
Mr Finn — I am here to help.
Mr LEANE — I appreciate that and know you
are — and that is to make sure all road users are aware
of what their responsibilities are under the act.
This builds on a proud history of Victoria being the
leader in road safety, which has been implemented by
all flavours of government over decades, and it is
exciting that our government has more road safety
initiatives to roll out.
Recently the free drivers licence for P-platers that go
through their P-plate period without any infringements
was announced. It may sound like it is a minimal
amount of money for them to renew their licence, but
most people come out of their probationary drivers
licence period around the age of 21 or 22, and a small
amount of money means a lot to them. A lot of them
may be at university and doing just a couple of shifts at
a fast-food restaurant to keep themselves financial
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enough to survive, so a small amount of money can
make a big difference to young people.
In addition VicRoads recently advertised a tender for
someone to develop and pilot the new early driver
education course which will be rolled out to all year 10
students in this term. This is a course that is aimed at
very new drivers — they might be drivers that have not
got their Ls yet. It is basically a safety induction into a
piece of equipment the use of which will be probably a
necessary skill for most of those people as they go
through life. As I said, I am very much looking forward
to that being developed; I am very much looking
forward to the rollout of that particular program. I think
anything that encourages young people to start their
driving experience or journey in a safe fashion has got
to be worth implementing.
This course will have an in-class component, and it will
obviously have an off-road component. Seeing that
most of these young people will be pre-Ls, we hope that
the first time they actually brake, steer or accelerate will
be in a controlled environment alongside an expert
rather than, as under the current system, where a young
person can do their test, achieve their L-plates and then
run home and ask their mother, father, older brother,
older sister, uncle or aunty to take them on the road. I
understand that that is an exciting thing — to take them
on the road and accompany them while they drive —
but I think the issue with that is that the first time they,
as I said, brake, accelerate or steer could be on a major
highway with their older brother. I think we have got to
be able to have a better system and we have got to be
able to support our young people who, as I said, will be
starting a journey towards gaining the life skill of
driving a car, which most of them will utilise all their
lives, but we accept that it is a life skill that can at times
cause great tragedies if it is not applied properly.
I think there are four ways now, but VicRoads used to
run on three ways, that you can improve driver safety:
one of them is the roads, one of them is the cars and one
of them is the drivers. I am glad that there has been
some emphasis from this government put on the
drivers, especially young people. Unfortunately the 18
to early 20s cohort is the largest cohort of fatalities on
our roads. I think that anything we can do to try to
alleviate that tragedy for families we should be doing.
This bill, as I said, is just part of a suite of
improvements to the Road Safety Act which previous
governments have made and this government will
introduce. I commend the work that has been done by
all authorities and the minister to produce this bill, and I
look forward to its speedy passage through this house.

Thursday, 11 February 2016

Ms DUNN (Eastern Metropolitan) — I rise to speak
in relation to the Road Legislation Amendment Bill
2015. This bill proposes several practical and technical
amendments to the Road Safety Act 1986 and other
related acts as well. I think members in this chamber
are probably in furious agreement around that, certainly
in relation to part 2 and the amendments relating to the
certification of analysis performed in an approved
laboratory.
In order for an approved analyst to certify an analysis
done in an approved laboratory, currently the analyst
has to conduct the test for it to be admissible in court.
Normal practice in labs is for the approved analyst to
take overall responsibility for analysis conducted by the
staff. The changes proposed here would mean that an
approved analyst could certify that the analysis was
done in an approved lab. This seems like a sensible way
forward in relation to that.
This provision applies to a number of acts and tests. In
relation to the Road Safety Act 1986 it covers off on
urine tests and oral fluid tests. In relation to the Marine
(Drug, Alcohol and Pollution Control) Act 1988 it
relates to blood tests, urine tests and oral fluid tests. In
relation to the Rail Safety (Local Operations) Act 2006
it relates to blood tests and oral fluid samples. And in
relation to the Dangerous Goods Act 1985 there are
some amendments there in terms of the definition
around approved analysts in that case.
In terms of amendments to the Road Management Act
2004, clause 13 of the bill suggests some tidying up and
replacing what is now a redundant title with an
appropriate title, which is the registrar of titles.
Clause 15 of the bill applies changes to indexation and
improves the process in relation to where claims for
property damage are made. In relation to clause 17 of
the bill, which is the suspension or cancellation of
vehicle tester authorisations, really that covers off on
the provisions relating to VicRoads’s responsibility for
licensing and supervising vehicle testers.
The Road Safety Act 1986 currently allows VicRoads
to disqualify testers whose licences have been cancelled
until they have demonstrated that the matters leading to
the cancellation have been addressed. Currently this is
inconsistent with the Road Safety Vehicles Regulations
2009, which state that disqualification is to run for a set
period of time, so this provision is being amended to
ensure consistency between the act and the regulations.
In relation to clause 19, ‘Obligations of road users’,
there are changes proposed there so that the act will no
longer provide a non-exhaustive list of relevant factors.
In relation to clause 20 of the bill, that is essentially a
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tidy up to make sure that the act will reflect licences
issued in another country rather than using the term
‘international driving permit’. In relation to clause 21,
which covers off on drivers licences, specifically in
relation to licences for persons 75 years or older,
currently we see that the Road Safety Act 1986 allows
VicRoads to grant a drivers licence to a person of
75 years or older for a shorter term than what would
apply to a younger person. This amendment inserts a
new provision into the act which will allow VicRoads
to renew the drivers licence of a person 75 years older
for a shorter term than that which applies to a younger
person. Really this provision reflects the fact that
VicRoads will usually be renewing and not granting
licences for people in that age bracket.
Clause 24 of the bill inserts a new section that includes
a reference to a decision to refuse an application for a
learners permit.
Moving forward to clause 33 of the bill, which is
around authorised use or disclosure, that is in relation to
provisions of the Road Safety Act 1986 which allow
VicRoads to use or disclose information that it takes or
receives in relation to vehicle registration or driver
licensing functions that identify an individual. The
provisions here are being amended in relation to
allowing the disclosure of information for the purposes
of responding to correspondence and other
communication and the disclosure of information as
part of legal proceedings arising out of transport
legislation.
There are in fact several other technical amendments. I
am certainly not going to talk to every single
amendment contemplated by this bill, as there are many
and it really is an omnibus bill which contains a full
range of different tidying up elements to this act.
However, it does also look at circumstances that road
users must take into account, which apply to
pedestrians and cyclists as well. It provides for the
possibility that VicRoads may remove alcohol interlock
conditions on a person’s licence or permit if it is
satisfied the person meets a requirement under the Road
Safety Act 1986, and it also provides that persons
authorised by Victoria Police may release immobilised
motor vehicles as directed.
For the Greens, we consider that the proposed
amendments are largely practical and/or technical, and
the Greens will be supporting this bill.
Mr DRUM (Northern Victoria) — The Road
Legislation Amendment Bill 2015 is a great
opportunity for all members of Parliament to look at the
way these various acts are being tidied up. Changes are
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being made to five different and respective acts: the
Road Safety Act 1986, the Marine (Drug, Alcohol and
Pollution Control) Act 1988, the Rail Safety (Local
Operations) Act 2006, the Dangerous Goods Act 1985
and the Road Management Act 2004. A whole range of
changes have been made to these acts, with work that
needs to be done. But as Mr O’Donohue has
mentioned, these are hardly earthshattering changes to
legislation.
What this bill does is that it gives MPs an opportunity
to stand in this place and talk about some of the
horrendous decisions that this Labor government has
made since coming to government. It has only been
15 months, but the carnage that has been bestowed
upon the people of Victoria is quite breathtaking,
starting with the $1.1 billion decision to not build the
east–west link. As Mr O’Donohue also stated, when
you take into account the damage that has been done to
this state’s reputation and how much we will continue
to pay over and above the odds for every future project
when we go to negotiate with various consortia around
the world to come into Melbourne and build a piece of
future world-class infrastructure, we may never be able
to calculate the full cost of this decision and what we
will have to pay as a result of the actions of Daniel
Andrews.
The other aspect of this decision is the fact that at some
stage a government in the future is going to have to
build the east–west link. So we have torn up
$1.1 billion to not build it and the congestion continues
each and every day of the year, morning and night. If
there is a slight hiccup anywhere in the system, the
whole city goes into gridlock, which we saw with the
rollover of a truck in Spencer Street 10 days ago. The
whole city went into gridlock. We have this incredibly
foolish decision based on the fact that it is going to cost
the people of Victoria an inordinate amount of money.
The road is still going to have to be built at some stage,
and the congestion continues. But we all understand
why that happened. It happened purely for political
reasons and the political gain of some inner-city
seats — ‘Damn the cost. Blow the cost. Let’s make this
ridiculous decision for political reasons’.
What has not been done for political reasons is the
taking of $160 million from the country roads and
bridges program. This is a program that was highly
successful. The 40 local councils that were the
beneficiaries of it were raving about the fact that for
once they were able to put in place a proper road
maintenance regime for their own local government
roads. That country roads and bridges program enabled
them to look at their road network and actually put in
place a proper maintenance program to see those roads
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maintained to an acceptable level. Fast forward only
14 months, and what we see under a Labor government
in regional Victoria is speed restrictions for no other
reason than that the state of the roads has fallen into
such a poor state of disrepair that rather than fix the
roads the government is slowing the traffic. You will be
shooting along out the back of Victoria and in over
100 different locations there will be speed restrictions
for no other reason than that the roads are not safe
enough to travel at 100 kilometres per hour.
Again this issue has a real impact on road safety. It is a
little bit disingenuous for a government to talk about its
genuine desire to bring down the road toll when we
have all known for many, many years that when you fix
country roads you save country lives. You not only
save country lives, you also save the lives of a lot of
Melbourne drivers that are out in the regions and not
used to some of these potholes that force them to
swerve at the last minute or huge drop-offs at the edge
of the bitumen, rather than the smooth shoulder that
exists on some of the larger highways.
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that they may have the wisdom to look at their driving
capacity as they get into the latter stages of their lives.
The statistics are quite damning. The statistics that were
only released about a month ago show that a very large
proportion of fatalities involve people over the age of
75. Certainly it is a conversation that many families
have to have with their elderly loved ones — a nononsense conversation about whether they are truly fit
to continue to drive. They may have had an
unblemished record over 30 or 40 years of driving, but
that does not mean that they are going to be able to
drive safely as they get into the latter stages of their
lives.
It is also worth looking at the certificates that are going
to be able to be presented to the courts in relation to
blood and urine tests. We think that is going to be an
important change. Even though it is of a technical
nature, if it is going to enable better evidence to be
given in the courts, then I think that is an important
aspect that needs to be changed.

All this is taking place at a time when we also have a
government that refuses to act on the ever-increasing
kangaroo numbers that exist in the regions. Driving
around country Victoria around dawn or around dusk is
becoming increasingly difficult not only because of the
ever-increasing numbers of kangaroos but also because
of the fact that the kangaroos gravitate towards the
roadside, where there is a little bit of green grass due to
the run-off from the roads or the table drains that exist
alongside many of the roads. The roadsides have this
natural ability to attract the kangaroos to them, making
it even more dangerous for drivers on country roads.

Apart from those changes, there will be some changes
under clause 15 to the Road Management Act 2004 in
relation to the threshold and the amount of physical
damages required before the road authority is deemed
liable, so effectively those injuries will need to be
clearly outlined. That threshold will apparently be
indexed, so it will in fact change year on year. As I said,
this bill includes a range of amendments in well over
30 different clauses that effectively tidy up many of the
areas that are currently under scrutiny, and again I
would just like to reinforce the fact that the coalition
will not be opposing this legislation.

We need a roads minister who is prepared to go to the
Treasurer and demand that more money gets spent on
these road projects. We need a serious injection of
funding. We need to fix up bridges in regional Victoria,
not in Daniel Andrews’s electorate. There is the
Stronger Country Bridges program for the regions, and
we find that 10 of the bridges up for maintenance are
within 4 kilometres of Daniel Andrews’s Mulgrave
electorate office. They are hardly country bridges.

Business interrupted pursuant to sessional orders.

With the respective aspects of the bill, Mr O’Donohue
has gone through them in detail, and we as an
opposition are not going to oppose this legislation. We
hope that all of these respective amendments that are
being made to the legislation are put through. It is very
interesting to see that elderly drivers are given a
mention when it comes to the length of time that their
licences are going to be extended for into the future.
Those provisions mean that when they get issued a new
licence it may be for a slightly shorter time, in the hope

QUESTIONS WITHOUT NOTICE
Level crossings
Mr DAVIS (Southern Metropolitan) — My
question is to the Leader of the Government and
minister responsible for Infrastructure Victoria. I refer
to the government’s planned sky rail on the Caulfield to
Dandenong line and to the important work of the Office
of the Victorian Government Architect, noting its report
on lessons learnt and best practice on level crossing
removals, where it said, and I am going to quote:
An elevated road or rail … will have a significant physical
presence and impact on a place and is typically not a preferred
solution. New elevated structures, including ramps and
retaining walls, can impact on visual amenity, permeability,
viability of activity areas, the value of land and appetite for
future … development. They often provide a cheaper solution
but a poorer outcome and therefore a false economy.
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In these circumstances, will the minister listen to the
Victorian government architect and local communities
and reconsider the government’s ugly sky rail option?
Mr JENNINGS (Special Minister of State) — I
thank Mr Davis for his question and his concern about
the visual amenity of neighbourhoods across the
metropolitan landscape and the important role that the
Victorian architect may play in trying to protect those
values now and into the future. Now, the interesting
thing about the quotation that Mr Davis provided is that
it was not in relation to this specific project; it was
actually talking about concerns that the Victorian
architect may have as a general rule, and in relation to
the potential downsides, if in fact those concerns are
satisfied, then there is potential in every single sentence
that Mr Davis relied on that the architect may find that
values may be protected and that in fact the outcome
may be achieved — the appropriate balance between
the design, the functionality, the engineering and the
community amenity that may be derived from the
project.
The issue is: do not enter into this landscape in terms of
project development blind to experiences of the past but
actually learn best practice and implement it. That is the
challenge for the government. The government does
not resile from that. With this project we understand
there are community expectations that need to be
addressed in relation to the effect on neighbourhoods
and the effect on households, and we are by design and
intention going to address those matters.
Supplementary question
Mr DAVIS (Southern Metropolitan) — I am a bit
disappointed in the minister’s response and note that,
further, the Victorian government architect said:
Lowering a section of the rail corridor under an at-grade road
is the most supportable solution in most circumstances. This
solution can be designed to have the least impact on the urban
environment, is a more discreet intervention, offers improved
social and economic outcomes, and enables opportunities for
development over the rail corridor in the future.

These are very clear lessons from the government’s
own architect. Will the minister pause the project while
a panel of architects makes recommendations for better
rail-under-road designs?
Mr JENNINGS (Special Minister of State) —
There are a variety of ways in which Mr Davis knows
that it is not my responsibility to make a judgement call
in response to his question. He knows it because in fact,
whilst I do have an interest in Infrastructure Victoria
and I do have an interest in the projects that the
government undertakes, they are not my direct
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ministerial responsibility and it would be foolish of me
to tread into those areas. But I have absolute confidence
that the issues that I outlined in my substantive answer,
which relate to the project management in terms of the
way in which this project will be undertaken and indeed
how the community amenity can be protected, will be
one of the major issues that my ministerial colleague
who is responsible for this project, Minister Allan, will
be mindful of. The people who work for her will be
respectful of community concerns, and they will be
addressed. The issue of the ongoing role for the
Victorian state architect in terms of the design amenity
will always be protected.
Questions interrupted.

DISTINGUISHED VISITORS
The PRESIDENT — Order! It is my pleasure to
welcome to the public gallery today a former member
and indeed former President of this house, Mr Rod
Mackenzie. Welcome.

QUESTIONS WITHOUT NOTICE
Questions resumed.

Level crossings
Ms FITZHERBERT (Southern Metropolitan) —
My question is to the Minister for Small Business,
Innovation and Trade. Did the minister consult with
small businesses on the impact on local business
shopping centres and family businesses along the
Caulfield–Dandenong rail corridor prior to the sky rail
announcement? If so, what were the results of his
consultations, and if not, why not?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank Ms Fitzherbert for her
question. As Ms Fitzherbert would know, the proposal
for sky rail is actually an infrastructure project within
the Minister for Public Transport’s portfolio. Insofar
as — —
Ms Fitzherbert interjected.
Mr DALIDAKIS — Let me finish, and you will get
your answer. Insofar as stakeholder discussions have
gone, there have been extensive stakeholder
negotiations and discussions with both the community
and traders as part of the project. Minister Allan has
done a fine job of engaging with the local community,
and there have been in excess of 40 to 50 direct
consultations with traders. It is up to the traders if they
choose to participate.
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Again we get back to the same old tired argument from
those opposite, who think that government should
somehow now be in a position where we dictate to
people what they do or do not do. Just like those
opposite want to tell businesses whether they should
open or close on any day of the week or on a public
holiday, they now want to tell businesses whether they
engage in stakeholder consultation. That is not what
this government is about. This government gives an
opportunity to businesses to participate. There were
businesses that took up that opportunity and did
participate and did give feedback. I make it very clear
that I give this answer in good faith, but I do not
represent the Minister for Public Transport in this place,
and the Minister for Public Transport is doing a fine
job.
Ms Wooldridge — On a point of order, President, I
think the minister for small business is seeking to
misconstrue the question, and I ask you to bring him
back to the question. The question was did he consult
with small businesses, not were small businesses
consulted. There is quite a difference, and I ask you to
ask him to answer the question as asked.
The PRESIDENT — Order! In my view the
minister has provided that answer. I think the member
only has to look at Hansard and she will find exactly
that the answer she wanted is in his response.
Supplementary question
Ms FITZHERBERT (Southern Metropolitan) — I
refer to the level crossing removal project document
distributed on Saturday afternoon, noting that it says:
Traders will also be invited to attend trader-specific
workshops to discuss construction timing and how we can
work together to minimise any impact.

Given that the minister has attended no consultations to
date, is he prepared to attend one of the forums to learn
firsthand the impact of Labor’s disastrous sky rail plan?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for her
question. Again I reiterate this whole project is a project
under the realm of Minister Allan as the Minister for
Public Transport. The Level Crossing Removal
Authority does not report to me, and it has had
extensive discussions with traders and will continue to
do so. Ms Fitzherbert has actually put on the record that
they are attempting to continue to have discussions with
the trader groups as well. I thank the opposition for
acknowledging that Minister Allan and the Level
Crossing Removal Authority are attempting to speak to
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small businesses that potentially may be affected by this
infrastructure project.
Ordered that answer be considered next day on
motion of Ms FITZHERBERT (Southern
Metropolitan).

Registered training organisations
Mr RAMSAY (Western Victoria) — My question
is to the Minister for Training and Skills: why are some
registered training organisations (RTOs) still waiting to
hear whether they have secured funding under the
Victorian Training Guarantee more than one month
after contracts were due to start, on 1 January?
Mr HERBERT (Minister for Training and
Skills) — I thank Mr Ramsay for his question. As
Mr Ramsay would be well aware, the government has
introduced tough new contracts and tougher
requirements for those RTOs accessing government
funds. We did this based on the recommendations —
the biggest recommendations of quality this state has
seen — of the Deloitte report, and we are implementing
all those recommendations, including access to
government funding for RTOs. They are far more
rigorous requirements than existed under the
proliferation of dodgy providers under the previous
government.
I think it is fair to say that today we read about Aspire
going under and thousands of students under the
disgraced VET FEE-HELP system being left in
limbo — left in the lurch. On that particular one I will
be writing to the federal minister asking that those
students get their loans dispelled — cancelled — and
offering every assistance from Victorian TAFEs and
training providers to help place those students into
another training course and to help them out because of
basically what has been very poorly managed quality
control over the VET FEE-HELP.
In regard to Victorian standards, the new performance
measures are mandatory performance measures —
track record and a whole range of issues — to build up
better control over where government funding is going,
to make sure we get the outcomes our economy needs
and people need to get a job.
In regard to the actual contracts, about one-third of the
500 training providers had their contracts expire in
2015. Mr Ramsay may be aware that two-thirds had
three-year contracts, which expire at the end of this
year. Expressions of interest opened on 21 September
and closed on 16 October. Some 254 applications were
received, in line with previous years. There was
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rigorous evaluation. We had 129 applicants notified
they were successful and 102 notified they were
unsuccessful. There is a very small number from whom
we require — and we are working with them —
additional information to make sure they have the
capacity to provide high-quality training under the
terms of the contract. We are working through those
very quickly, but I am advised that there are very few
numbers and there are particular issues around those
providers.
Supplementary question
Mr RAMSAY (Western Victoria) — I refer the
minister to a family-owned training business in
Geelong which employs 50 staff and which has passed
all audit requirements since it began operating 10 years
ago. The delay in announcing funding contracts has left
the business in a precarious position where 12 to
15 jobs are now at immediate risk. How many other
registered training organisations have been left with
jobs hanging in the balance because of this funding
delay?
Mr HERBERT (Minister for Training and
Skills) — Firstly, in regard to that particular training
provider, I am advised that if they did have a good track
record, they were getting good satisfaction surveys,
they were getting proper outcomes and there were not
issues of short-term delivery or third-party handout for
their contracts — if there were not issues and they did
have a good track record — they should have got a
contract. However, I am happy for Mr Ramsay to give
me the name of that company, if he wants to do it
offline, and I will get an update about what the issues
are and why they have either not got their contract or
been rejected for a contract. There are only a few. There
are 102 that did not satisfy the requirements. There are
only a few, as I say.
Ms Wooldridge interjected.
Mr HERBERT — There were 254 applicants
received: 129 were notified that they were successful
last year and 102 were knocked back, and we are
moving through them on a daily basis.
An honourable member interjected.
Mr HERBERT — There were 23, and there are
probably a lot less now because we have been moving
through them pretty quickly, but these are the difficult
issues where we require more proof. I am not going to
authorise large amounts of government funding for
poor quality training.
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Royal Commission into Trade Union
Governance and Corruption
Mr ONDARCHIE (Northern Metropolitan) — My
question is to the Leader of the Government, the
Special Minister of State. How many Andrews
government ministers have seen and had access to the
confidential sixth volume of the report of the Royal
Commission into Trade Union Governance and
Corruption?
Mr JENNINGS (Special Minister of State) — I do
not know the answer to that question. I will have to see
whether any have had access to it.
Supplementary question
Mr ONDARCHIE (Northern Metropolitan) — Has
the minister had access to and seen the sixth volume of
the report of the Royal Commission into Trade Union
Governance and Corruption?
Mr JENNINGS (Special Minister of State) — I
think it is implied in my first answer. The answer is no.

Ombudsman jurisdiction
Ms WOOLDRIDGE (Eastern Metropolitan) — My
question is to the Special Minister of State. In his
written response to yesterday’s question he confirmed
that he provided the solicitor-general’s advice regarding
the Ombudsman’s jurisdiction to the Ombudsman.
Given matters detailed in that material are relevant to
all members of the Legislative Council, will the
government now release the legal advice to this
chamber?
Mr JENNINGS (Special Minister of State) — The
issue of legal privilege has been a matter that not only
has been established in this Parliament but is a standard
practice in all parliaments, not only in this country but
around the world, in terms of government sharing its
internal legal advice. I have said on a number of
occasions both in terms of the first time this matter was
discussed and as recently as yesterday that the effect of
that advice will be well and truly aired in the Supreme
Court because in fact the legal argument that has been
furnished to the Ombudsman will be shared by the
Ombudsman herself in her affidavits and evidence that
are put before the Supreme Court. So the position will
be put in the court.
Supplementary question
Ms WOOLDRIDGE (Eastern Metropolitan) — It
does raise a number of additional questions about
deciding who gets the legal advice and who does not,
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including excluding it from this Parliament itself. Can
the minister also then assure the house whether any
advice or part of the advice has been provided to, seen
by or discussed with representatives of the Victorian
Labor Party?
Mr JENNINGS (Special Minister of State) — The
answer to that question is that the only members of the
Australian Labor Party who may have seen or had
access to that would be the members of the executive
and those who advise them.

Child protection
Ms SPRINGLE (South Eastern Metropolitan) —
My question is for the Minister for Families and
Children. On average throughout 2014–15 about 17 per
cent of children in child protection were not allocated to
a child protection worker. Having unallocated cases
means that children are not being provided with care by
the department and their parents are not getting any
services that will help them become better parents. But
in 19 days, on 1 March, a reunification clock will begin
ticking — a clock that gives parents just 12 months to
prove they can parent, or their children will be removed
permanently. Can the minister inform the chamber as to
how many unallocated child protection cases there will
be on 1 March?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. The
member is essentially inviting me to engage in a bit of
crystal ball gazing in terms of what might happen on
1 March. I just want to try to unpack her question
because she touched upon two different issues. One
relates to allocation rates and the other one relates to the
permanency changes that are starting on 1 March.
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violence royal commission, our Ice Action Plan and
other initiatives that we have put in place.
In terms of the allocation rate, we have put in a
significant investment in terms of our child protection
workforce to be able to address these demand pressures.
But whilst we have been very transparent as a
government in terms of providing data on the
departmental website about allocation rates, the
member is essentially inviting me to make a prediction
about what the allocation rate might look like on
1 March. That is quite a separate matter to the
permanency changes, because the allocation rate goes
to new matters coming into the system in terms of
reports and matters that are then allocated to specific
workers to investigate further. They are not necessarily
corresponding to cases that might be subject to the
permanency changes, because the permanency changes
that are coming in from 1 March relate to children who
have been in the out-of-home care system, who are far
more advanced down the track in the system than
earlier in the stream and who have been in the system
for two years.
The legislation that was introduced by the previous
government and not opposed by Labor in opposition
was about speeding up the process by which children
can go onto permanency orders. That was designed to
address the delays in the system and the fact that
children were going through many placements over a
period of time. The member would be well aware that
our government made changes last year to that
legislation to ensure that the Children’s Court has a
proper oversight role in terms of these new permanency
changes. We reinstated the role and jurisdiction of the
Children’s Court through that legislation, and of course
we will be continuing to monitor those permanency
changes.

Can I just say in relation to allocation rates that the
member would be well aware that our government has
made a very substantial investment in the child
protection and family services system — in our first
budget $257 million of new investment right across the
continuum of care — and a particularly significant
boost to our child protection workforce. One hundred
and forty-eight new workers are coming into the system
to respond to the increasing number of reports that have
been coming through to the child protection system.

I made a commitment that we would be undertaking a
review of the permanency changes six months after
those changes have taken effect. So we will be having a
review later in the year, and I will be having more to
say about the details of that review as we get closer to
that period in time. Essentially the member is inviting
me to make a prediction that I am unable to do.

We have had a very significant number of additional
reports over the last decade. The numbers have been
increasing, and that is due to the complexity that
families are facing as a result of family violence and as
a result of drug and alcohol issues such as the ice
epidemic. Our government has been responding also to
address the causes of these issues through the family

Ms SPRINGLE (South Eastern Metropolitan) — I
thank the minister for her answer. Many people and
organisations in the child protection sector are worried
about the possibility that the 12-month reunification
clock will apply to these unallocated cases. If the clock
is running while parents are not being provided with
any services because their child’s case has not been
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allocated within the department, how can parents
improve their parenting capacity in time? Report after
report has highlighted the massive problems in
Victoria’s out-of-home care system. Keeping children
safe is not as simple as removing them from their
parents, because in too many cases the department
cannot keep them safe either. We need to give parents a
real chance to address whatever issues are preventing
them from being good parents. Can the minister
guarantee that families will be allocated case workers
before the 12-month reunification clock begins ticking
on 1 March?
Ms MIKAKOS (Minister for Families and
Children) — I think there is really a lack of
understanding here in terms of what the allocation rate
goes to. It is not about case workers who are dealing
with the permanency changes. In terms of the figures
that the member referred to and the allocation rate, it
refers to matters coming in as reports and being
allocated to child protection workers for investigation.
That is really at the very early stage in the process, and
so the member is talking about matters that are much
further down in the process. As the member knows, the
legislation that we introduced last year restoring the
oversight role of the Children’s Court ensures that the
court can ensure that families do receive the services
that they require before the court would consider
making a permanency order.

VicForests
Ms DUNN (Eastern Metropolitan) — My question
is for the Minister for Agriculture. Over the summer
period logging was halted in three logging coupes
across Victoria, one in Toolangi, which contains the
critically endangered Leadbeater’s possum, and two in
East Gippsland — one coupe containing greater gliders,
the other containing high-quality habitat for the
endangered long-footed potoroo, sooty owl and yellowbellied glider. Can the minister confirm if VicForests
conducted prelogging targeted surveys in the case of
the Leadbeater’s possum as prescribed by the
Department of Environment, Land, Water and Planning
and prelogging surveys as described in Code of
Practice for Timber Production 2014 and Management
Standards and Procedures for timber harvesting
operations in Victoria’s State forests 2014?
Ms PULFORD (Minister for Agriculture) — I
thank Ms Dunn for her question and a return to our
favourite topic. Just to recap: in 2015 there were
25 questions and supplementaries from Ms Dunn and
112 questions on notice in addition, and so I am sure
everybody is very pleased that we will be getting back
to interrogating the finer details of what VicForests
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does and does not do. There was certainly a great spike
in protest activity over the summer period. Indeed some
of these protests had quite an impact on contractors and
on the ability of those organisations to pay their staff
wages, particularly on the eve of Christmas. I thank
Ms Shing and indeed also note representations from
Mr Bull, the member for Gippsland East in the
Legislative Assembly, on these matters.
As the member knows, VicForests complies with all of
the arrangements that exist to ensure that our timber
industry conducts the work that it does in a way that is
compatible with environmental values. The protection
of endangered species is always in the planning and
foremost in the mind of VicForests as it goes about
supporting what is a legitimate industry, legitimate
work, lawful work and a lawful industry. I know that
the Greens would very much like to see the end of the
timber industry in Victoria, but we have a task force
considering the issues that face the timber industry in
Victoria. It is working to a deadline it has agreed to of
the middle of the year. It is working to establish a
consensus on these matters so that we can not only
protect and grow jobs in the timber industry in Victoria
but also protect our natural resources.
Ms Dunn — On a point of order, President, the crux
of my question actually went to whether prelogging
surveys were conducted on those three coupes.
The PRESIDENT — Order! The minister basically
said that the agency complied with all requirements, so
I assume Ms Dunn may take that as a yes, but Ms Dunn
may wish to pursue that in a supplementary.
Supplementary question
Ms DUNN (Eastern Metropolitan) — I thank the
minister for her answer. Can the minister confirm: now
that protected species and habitat have been identified
in these three coupes, will they be permanently
removed from current or future timber release plans,
ensuring they will not be logged into the future?
Ms PULFORD (Minister for Agriculture) — I
thank Ms Dunn for her further question and her interest
in these matters. As Ms Dunn is probably aware, the
timber industry task force has been undertaking some
detailed analysis and discussion around coupes, and
that work is ongoing. That work is, I think, very
important. It is the first task that the task force has set
itself, and the task force needs to be given the best
opportunity to develop and build that consensus on
issues which are difficult issues and issues on which
there are divergent views in the community. On the
question of the high environmental value of coupes, I
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would indicate to the member that there is an enormous
amount of work going into this at the moment and that
those are the subject of discussions that are part of the
important work of the task force.
I also take the opportunity to offer Ms Dunn a briefing
with VicForests. We did go to this in a lot of detail
during the course of last year. Let me just indicate to
the house that it is a standing offer. The CEO, the chair
of the board, would be happy to sit in a room with
Ms Dunn and answer these questions until the cows
come home.

Safe Haven Enterprise Visa scheme
Dr CARLING-JENKINS (Western
Metropolitan) — My question today is for Mr Jennings,
the minister representing the Minister for Multicultural
Affairs, and it concerns the Safe Haven Enterprise Visa
scheme. This scheme, as members would know, is
designed to encourage refugees to work or study in
regional areas and give them some stability for five
years — stability that they do not currently have. I
believe that this scheme could be of great value to
regional areas of Victoria. There are examples of
refugee resettlements, such as in the Victorian town of
Nhill, where it was found that the resettlement there
created 70 full-time jobs and added $40 million to the
struggling economy. I understand that New South
Wales and Tasmania have both signed up to the Safe
Haven Enterprise Visa scheme, but Victoria is yet to
commit. Can the minister provide an update on this
situation, including any discussions the Minister for
Multicultural Affairs has held with the commonwealth
regarding the adoption of the Safe Haven Enterprise
Visa scheme here in Victoria?
The PRESIDENT — Order! The minister will no
doubt advise if the Minister for Multicultural Affairs is
the right destination for that question and those
negotiations. I am not sure whose portfolio
responsibility that might be. At any rate I call on the
minister, Mr Jennings.
Mr JENNINGS (Special Minister of State) — I
thank Dr Carling-Jenkins for her question. At the heart
of her question I think is a great humanitarian concern
for the wellbeing of those who are fleeing persecution
and war-ravaged places around our globe and would
like to call this place their home. I am very appreciative
any time when on a bipartisan or tripartisan basis and
right across our community we actually unite to be
open to and welcoming of those seeking asylum. In that
spirit I thank the member for the question. I think the
Victorian community that we are and we would like to
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see ourselves be in the future is one that is open and
embraces those seeking asylum.
Certainly the Victorian community has a track record of
being a place of safe haven — not necessarily through
this program — for refugees from across the globe. At
the moment there are more than 10 000 asylum seeker
refugees who have landed in Victoria and now call this
place their home. The challenge is to make sure they
are meaningfully engaged in life and to make sure they
are appropriately supported and that opportunities are
created for their full participation in community life,
which includes economic activity and jobs. That is one
of the hallmarks of this program.
One of the challenges of the Safe Haven Enterprise
Visa program, as I understand it, is that whilst there is
great potential for collaboration between the state and
commonwealth governments, and whilst it is a
commonwealth government initiative to establish the
five-year temporary visa, the degree of collaboration in
relation to finding resources to support the transition
and the location of visa-holders into regional
communities is the area where it becomes a little bit
tricky for Victoria to find a landing with the
commonwealth.
So to answer to your implied question, President, the
Premier has written to the commonwealth in relation to
this and my ministerial colleague the Minister for
Multicultural Affairs has advised the Premier and
actually maintained some line of communication with
the appropriate agencies. But it is at a head of
government level that we have pursued this matter as
far back as July last year. There has been an exchange
of correspondence between the state of Victoria and the
commonwealth that has not been perhaps as fruitful as
it might otherwise have been, so we are continuing to
work on it.
At the moment, as I have indicated, we think that there
are probably 30 000 of these visa-holders across
Australia. About a third of them are in Victoria, so I
think maybe a bit over 11 000 is the estimate, of which
the majority — 10 000 of them — live in metropolitan
Melbourne and about 1000 in the regions. We are
interested in encouraging full immersion in regional
communities. We are happy to work with both tiers of
government in both directions. Local governments you
want to be welcoming, so we are happy to work with
local governments who have to self-identify their
participation in terms of making this scheme work. We
are seeking additional support from the commonwealth,
and we will continue having those bilateral
conversations in both directions to try to provide an
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opportunity, because we do recognise that it is an
opportunity and we would like to support it.
Supplementary question
Dr CARLING-JENKINS (Western
Metropolitan) — I thank the minister for his answer and
his explanation of the process that has been undertaken
in this area. I would simply like to ask if there is any
indication from the government as to when these
negotiations will come to some kind of conclusion,
considering that New South Wales and Tasmania have
already been able to undertake the commitment to this
visa scheme.
Mr JENNINGS (Special Minister of State) — You
could almost laugh until you cry in relation to the
answer to this question. There are many jurisdictions
around the country that actually have a track record of
successfully concluding negotiations between their state
and the commonwealth in relation to securing financial
support going to their state. Victoria is not necessarily
one of them. In fact the track record of the Victorian
government, regardless of its political perspective — in
either direction — has been that it does not get great
value from commonwealth revenues coming to
Victoria, whether it be GST or whether it be specific
purpose payments. We will hopefully overcome that in
the spirit of being able to find some decency, some
respect and some engagement for Victorian
communities. We will work in that spirit to try to
overcome what has been a historical impairment. Other
states are quite often successful where Victoria is not in
all aspects of deriving commonwealth revenue.

Ambulance services
Mr YOUNG (Northern Victoria) — My question
today is for Minister Mikakos, who is representing the
Minister for Ambulance Services. I understand the
Southern Hume region, within the overall Hume region
of northern Victoria, does not have a dedicated
MICA — or mobile intensive care ambulance —
response unit. This area runs from Melbourne to Euroa
along both sides of the Hume Freeway, consisting of
heavy traffic thoroughfares and significant regional
populations. There are five MICA-trained paramedics
in Seymour and Kilmore combined, but they are
assigned to standard advanced life support ambulance
crews. Will the government listen to the pleas of the
local paramedics and undertake a provision of this
critical service?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for his question and
his interest in ambulance services and the government’s
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provision of this critically important service to the
Victorian public. The member has asked for very
specific detail which I will need to refer to the Minister
for Health and Minister for Ambulance Services for a
response, but I can say to the member that we are a
government that regards the service that our paramedics
provide as critically important.
We have had a very substantial level of investment and
reform undertaken by the minister already in relation to
these issues. There has been the work that was
undertaken last year by the ambulance performance and
policy consultative committee and its action plan that
has been developed. We invested $99 million in the
budget last year in terms of improving our ambulance
services. I know the minister is very committed to the
upgrade of 11 ambulance branches through the
investment last year of $20 million.
So there is a significant amount of work that is
happening through the relevant minister and the
commitment the government has to improving our
ambulance services to members of the Victorian public.
I am sure the minister would be very happy to provide a
response to the member.
Supplementary question
Mr YOUNG (Northern Victoria) — I thank the
minister for her answer and I look forward to a
response on that specific area. My supplementary
question is simply: will this provision be made within
the upcoming budget?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for his supplementary
question. These are matters for which the usual protocol
for ministers — both me and the relevant minister — is
that we do not usually make public predictions around
what might be in the budget in our portfolios. I am sure
the minister would be very happy to respond to the
substantive question the member has posed in terms of
the specific issues he has raised, but I think it is going
to be very difficult for the minister to respond
specifically to the supplementary question. However, I
am happy to forward that, with the substantive
question, to the minister.

QUESTIONS ON NOTICE
Answers
Mr JENNINGS (Special Minister of State) — I
have 34 written answers to the following questions on
notice: 1367, 4269–94 and 4690–6.
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QUESTIONS WITHOUT NOTICE
Written responses
The PRESIDENT — Order! In respect of today’s
question time I indicate that Mr Young’s substantive
and supplementary questions to Ms Mikakos about the
ambulance service in central Victoria will be referred to
the Minister for Health for a written response; that is
within two days.
Mr Ondarchie’s substantial question to Mr Jennings on
how many government ministers have seen and had
access to the confidential sixth volume of the Royal
Commission into Trade Union Governance and
Corruption is also referred for a written answer. The
minister actually said he would need to find out if
anyone had such access. That is a written response, and
given it might involve a number of contacts to obtain
that information effectively, I will make that two days
as well.
I also take this opportunity to comment on two matters.
The first is that we referred earlier today to the death of
Mrs de Fegely, who was the wife of Dick de Fegely, a
former member of this place. On this occasion it would
also be worth me indicating to the house for those who
may not be aware that Georgie Crozier’s mother, Jill,
has just passed away and her funeral will be tomorrow.
Jill was not only Georgie’s mother but also the wife of
Digby Crozier, a former member and minister in this
place. I have no doubt that the sympathies, concerns
and thoughts of all members are with Georgie and
Digby’s family.

HANSARD 150TH ANNIVERSARY
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merit were given sufficient coverage in the Argus
newspaper at that time. We can say anything about the
Argus newspaper because it has gone to God. It is not a
problem in terms of being critical of its coverage of
Parliament at the time. Indeed the fledgling newspaper
of that time, which we still have with us today, the Age,
was also critical of the Argus, although I dare say that
was probably some commercial criticism as distinct
from genuine concern about its political coverage.
The interesting thing is that when we established our
Hansard department we employed three of the Argus
reporters who had shorthand capabilities to come in and
cover the two houses. They worked for very long times
on 45-minute turns. Today’s reporters have it quite
easy! As they indicated, in their records they would
take out some of the duplication where words were
repeated and also the ums and ahs, which makes our
speeches so much better. They provided that service for
quite some time — in fact from 1866, when the
Hansard department was established. The last of the
three retired in 1902, and interestingly that was a fellow
called William Robinson, who had progressed from
being a Hansard reporter to the Clerk of the Legislative
Assembly.
It is interesting to note the service we have today, which
obviously involves the internet and a range of
publications, reports and so forth as much as the direct
coverage in the traditional sense of the debates of the
Parliament. On the occasion of that milestone it is my
great pleasure to convey to the Hansard staff the
appreciation of all members of Parliament for the work
that they do in this place and for their support of
members of Parliament. Certainly the service that
Hansard runs is not just valuable to the members of
Parliament but indeed has a value to all Victorians in
allowing them to access the proceedings and
information from this Parliament.

The PRESIDENT — Order! I will also comment
on one other matter, which is an interesting point of
historical fact. Members who have been here for a
while will know that I have great enthusiasm for
milestones in the Parliament’s history. I think they are
important for us to recall. On this occasion one that I
want to make note of is that tomorrow will effectively
be the 150th anniversary of the establishment of our
own in-house Hansard.

I also thank Debra Reeves for putting together the
history of Hansard. For members who are interested in
a little bit more detail on that — although some of them
will think I have already given too much detail — there
is a fact sheet available that they might like to take a
look at.

When the Parliament started, initially Hansard
services — you might refer to them as Hansard
services; in fact they described them that way, but in
effect they were not quite the same services that we
have today — were carried out by the newspapers. The
newspapers ran accounts of the proceedings of
Parliament and indeed ran a number of speeches. Of
course that led to all sorts of complaints about whether
or not speeches which individuals thought had great

Mr Rich-Phillips — On a point of order, President,
I seek your guidance with respect to questions without
notice from earlier in the week and specifically my
question to the Leader of the Government on Tuesday
in respect of the government’s commissioning of legal
advice in relation to the Ombudsman’s jurisdiction. On
that occasion, following the verbal answer from the
Leader of the Government to the substantive question,
you asked the Leader of the Government to provide a
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written response. This was provided to me today at
question time, and there appears to be a contradiction
between the Leader of the Government’s verbal
response and what has been provided in writing during
the course of question time this afternoon. I essentially
seek your advice as to how the apparent inconsistencies
should best be reconciled, given we have two different
answers to the same question.
In the case of the verbal answer on Tuesday, in
response to the question, the Leader of the Government
said:
In response to Mr Rich-Phillips’s inquiry I certainly did not
seek that advice; I became aware of that advice, and I shared
it with the Ombudsman …

et cetera. In the written response today the minister
said:
The Department of Premier and Cabinet, on its own initiative,
recommended that legal advice be obtained from the current
solicitor-general …

et cetera.
I approved the department obtaining this advice.

In the one instance in writing the minister is saying he
approved the department obtaining this advice; in the
verbal response he indicated — —
Mr Jennings — I didn’t approve it. I said I accepted
their recommendations that they should give it.
Mr Rich-Phillips — Well, to be absolutely — —
Mr Jennings — They are not inconsistent. Why
would I provide you with something voluntarily that is
inconsistent?
Mr Rich-Phillips — To be absolutely clear, the
written response today says, and I quote:
I approved the department obtaining this advice.

This is in contradiction to what was provided verbally
on Tuesday.
The PRESIDENT — Order! To the extent that
there is an inconsistency, can I indicate that it is my
view in terms of my order or instruction for a written
response to come to the Parliament that that response is
sought to provide an answer that could not be provided
on the day or to perhaps elaborate or to clarify a matter
that has come before the house in terms of a question.
So the extent to which I would rely on the two
responses, the one on the day and the follow-up written
response, it would be my view that the written response
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actually reflects the clear position of the matter that has
been the subject of the question.
To the extent to which there is an inconsistency, I do
not have Hansard before me, but the minister does not
believe there is an inconsistency between the two
matters. There are avenues for the member to pursue in
terms of motions and suchlike of the house if the
member believes there is a significant issue at stake. As
I said, from my point of view I believe that the answer
provided in writing, which the minister will have also
approved or looked at in conveying it to you today in
accord with that instruction, is the accurate position of
the matter before the house.

CONSTITUENCY QUESTIONS
Eastern Metropolitan Region
Ms WOOLDRIDGE (Eastern Metropolitan) — My
constituency question is to the Minister for Public
Transport. I have had a high level of concern expressed
by my constituents in relation to the removal of the
Lower Plenty Road level crossing on the Hurstbridge
line. The reason there is that concern is the
government’s broken promise on the CranbournePakenham line, with the level crossings being
removed — which has a lot of support — but there
being an ugly sky rail in their place, rather than going
under the road as was originally promised.
What we will see is this dividing communities.
Passengers will be peering into people’s homes, and it
will be an ugly, graffiti-covered sky rail. My
constituents do not want to see that in relation to Lower
Plenty Road on the Hurstbridge line. There are lots of
shops and residences on Lower Plenty Road, Beetham
Parade, Ellesmere Parade, Turnham Avenue, and this is
going to have a big impact on residents and small
business owners. The Level Crossing Removal
Authority is doing early planning, so I seek an
assurance from the Minister for Public Transport that
the rail crossing removal will go under the road not
over it.

Eastern Victoria Region
Ms SHING (Eastern Victoria) — I rise today to
draw a matter to the attention of the Minister for
Education in the other place, Mr Merlino, in relation to
the school music program, of which I am very proudly
the ambassador to assist as part of the work to bring
music to schools across Victoria. This is a really
fantastic initiative that will enable more children to
learn to play an instrument, to learn how to read music
and to learn how to appreciate music.
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Music has a really, really fantastic benefit in terms of
new skills and development, in terms of appreciating
the arts, in terms of social inclusion and community and
also making people feel part of a group, which is part of
what we all know to be at the core of community. I
would ask the Minister for Education to assist with the
rollout of the music education program across
Gippsland, and I ask for him to ensure that musical
instruments of the appropriate quality are provided as
soon as possible.

Southern Metropolitan Region
Ms PENNICUIK (Southern Metropolitan) — My
constituency question is to the Minister for Public
Transport. Over the weekend the government
announced its proposal for the removal of level
crossings on the Pakenham and Cranbourne lines, now
referred to as the ‘sky rail project’. This announcement
has taken the community and the local councils by
surprise. I have been contacted by several local resident
groups raising concerns about the proposal as it affects
Carnegie, Murrumbeena and Hughesdale stations in the
Southern Metropolitan Region and the lack of
consultation before the announcement.
The government is spinning the creation of 11 MCGs
worth of open space for communities. While we always
support the creation of quality open space, the
possibility that local councils might be forced to pay for
the upkeep of these open spaces is of concern.
However, my question to the minister is: what detailed
examination has occurred as to the best option for each
of these particular stations, taking local topography and
amenity into account?

Northern Metropolitan Region
Mr ONDARCHIE (Northern Metropolitan) — My
constituency question is a matter for the Minister for
Public Transport, and it concerns the extension of the
railway line from South Morang to Mernda. Given that
the minister has issued a statement saying that there will
be no level crossings on that extension, there is some
concern amongst the local community about exactly
where this railway line is to run, particularly where it
crosses Plenty Road, where it goes through the new
Hawkstowe estate and where it crosses Bridge Inn
Road to the final destination of the station and the
stabling yards.
Concerns exist in the community in the northern parts
of Melbourne that that rail will in fact go up in the
air — that it will go over Plenty Road, over through the
housing estate in Hawkstowe, perhaps some 9 metres
above people’s homes, and that it will go over Bridge
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Inn Road to its final destination of the Mernda railway
station and the stabling yards. I seek from the minister a
guarantee for the people of the north and those
constituents who have talked to me about it that there
will be no overhead sky rail on the Mernda extension.

Eastern Metropolitan Region
Mr LEANE (Eastern Metropolitan) — I recently
had discussions with Maroondah executives and
Maroondah councillors around a couple of planning
issues. They would appreciate it if they could have
some face-to-face time with the Minister for Planning,
Richard Wynne, to discuss these. So my constituency
question is as to whether the minister’s people can
speak to the council’s people and see if it can be
arranged for this discussion to go ahead in the near
future.

Northern Victoria Region
Ms LOVELL (Northern Victoria) — My question
is for the Minister for Public Transport, and it is
regarding the impact of her government’s
mismanagement of V/Line services. Shepparton
already has the worst train service in this state and so
should logically be right at the top of the minister’s
‘District transport services to improve’ list. Obviously
this has not been the case in the first year of the
Andrews Labor government, but my constituents, who
regularly contact my office lamenting the local train
service, have been hopeful that the second year of this
government will see our district rightfully moved up the
list.
However, the recent issues surrounding wheel wear and
the enormous impact it has had right across the state has
my local community increasingly concerned that this
latest problem will see Shepparton again overlooked for
improved services this year. My question to the
minister is: when will she announce improvements to
Shepparton rail services and will she guarantee that the
Shepparton line will be a major focus for her
government in 2016 and that it will not be de-prioritised
because of the vast amount of other problems regional
rail services are experiencing under this government?

South Eastern Metropolitan Region
Ms SPRINGLE (South Eastern Metropolitan) —
My constituency question is for the Premier. Over the
summer residents of the Waverley Park housing estate
finally got to read the committee report that the
government has been sitting on for most of the last
year — the committee report that recommended that
the original 2002 planning approval be amended to
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allow the developer, Mirvac, to avoid its obligation to
move the powerlines underground. Residents had
bought into the estate on the basis of that planning
condition, which was also reflected in their contracts of
sale. Nine days before the last election the member for
Mulgrave, now the Premier, promised that Labor would
continue to fight for Mirvac to put the powerlines
underground, but the Labor government has meekly
accepted the recommendation of a three-member
planning committee to alter a 14-year-old planning
condition. My question is: is this what the Premier
meant when he promised to fight for the residents of
Waverley Park?

a dog of a project. But what I seek from the minister
today as the minister responsible for our planning
system is a commitment to two important things. The
first: will he undertake a full environment effects
statement before Labor’s shocking sky rail is hoisted on
the south-east between Caulfield and Dandenong; and
second, as part of the proper planning process will he
guarantee that local councils will retain the planning
controls that they should have and do have, and will he
therefore rule out taking those planning powers from
them?

Western Victoria Region

Mr O’DONOHUE (Eastern Victoria) — My
constituency question is for the Acting Minister for
Police. My question to the minister is: will he continue
funding for the very successful Challenge Family
Violence project, a partnership between the local
government areas of Dandenong, Casey and Cardinia?
The government has cut funding for this project. The
Casey council has moved a notice of motion calling for
the funding to be continued — for that successful
grassroots partnership to drive cultural change, to
develop community leaders and to tackle the scourge of
family violence in our community to be continued. I
have seen it firsthand — I know many people who have
been part of the program. It has been a great success, it
has been embraced by the community and it has cut
across sporting leaders, faith leaders and other leaders
of our community. My question to the minister is: will
he continue funding for this very successful and
important project?

Mr RAMSAY (Western Victoria) — My question
is to the Minister for Regional Development, Jaala
Pulford. It has been reported in the Ballarat Courier
about the proposed relocation of the Ballarat saleyards
to Miners Rest that the current proposed design and
yard cost is not supported by agents T. B. White,
Charles Stewart & Co. and HF Richardson. These
agents sell over 50 per cent of the yarding each week,
and for the Victorian Farmers Federation livestock
president, Ian Feldtmann, to label them rogues with
little influence is quite bizarre and disingenuous at best.
There is a long history of both the relocation of the
saleyards from the city centre and also the company,
Regional Infrastructure, which is part owned by
Landmark and solely profit driven, and it is not all
good.
The agents raising concerns of potentially higher yard
fees and inadequate capacity design may well have
cause, but my question to the minister is related to the
ownership of the current site. Does the current site,
conservatively valued at $10 million as Crown land,
transfer to the Ballarat City Council? If so, at what
price? Does the current Queen’s caveat to protect
livestock sales on the site have a legal tender? My
question to the minister is: what discussions is the
government having with the Ballarat City Council on
the transfer of ownership of the title given the issues I
have raised?

Southern Metropolitan Region
Mr DAVIS (Southern Metropolitan) — My
constituency question today is for the attention of the
Minister for Planning. As the community will be well
aware, the government has announced its ugly,
shocking sky rail proposal that no-one voted for at the
state election. Improper consultation, lack of regard for
local communities, the risk of deafening noise,
overshadowing, intervention on local councils — this is

Eastern Victoria Region

Sitting suspended 1.02 p.m. until 2.08 p.m.

OMBUDSMAN JURISDICTION
The PRESIDENT — Order! I want to make a very
quick statement in respect of the matters that were
before the house yesterday. In that context, as members
would realise, yesterday the house resolved to direct
me, on behalf of the Council, to apply to join the
proceedings in the Supreme Court initiated by the
Ombudsman. In accordance with the resolution, I will
seek advice and potentially engage counsel and be
guided by that advice obviously within the instruction
of the house from yesterday.
I particularly want to make it clear now that it is my
intention to continue to communicate with the house
about progress in these matters. In other words, because
it is an instruction of the house I intend to come back to
the house with information on the progress of these
matters and any position that I need to take. It is
possible of course that the house may need to make
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some further directions at a future point, and obviously
the house needs to be fully informed to ensure that
members are able to take that sort of action.
I also indicate, as is known quite separately, it was
required that the Speaker and I have a look at the matter
that originally gave flight to the current Supreme Court
proceedings — that the Speaker and I would undertake
an examination of those matters. In doing so, one of the
things that we did was ask PwC to look at the
documentation that we have for members — the
Members’ Guide and so forth — and our induction
processes and suchlike to ensure that our systems were
robust and to ensure that members had a clear
understanding of what their responsibilities were and
that staff had an understanding of what their
responsibilities were when they were engaged either as
part-timers, casuals, full-timers or suchlike.
In that context we find that PwC’s report will be
provided next Monday to a meeting of the audit
committee. That committee comprises principally two
people, the Speaker and me, but is advised by the clerks
and some external financial people who have had a
longstanding position on that committee in advising
Presiding Officers over a number of years. They will
review the report from PwC, as indeed will the Speaker
and I. At that point I would also anticipate providing
further information on what has developed there to
members of Parliament so that they are also aware of
what changes we might propose in some of our
documentation and suchlike to ensure clarity in these
matters of employing staff so that everybody
understands what their responsibilities are.
It would be true to say that when the Speaker and I
were looking at some of these matters, we did find that
there was a lack of clarity. There were some conflicting
statements or conflicting words within some of our
documentation that could give rise to people having an
interpretation that might well have been different from
what the Speaker and I might have expected in terms of
that documentation.
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purposes of the bill are to amend the Road Safety Act
1986, the Marine (Drug, Alcohol and Pollution
Control) Act 1988, the Rail Safety (Local Operations)
Act 2006 and the Dangerous Goods Act 1985 to permit
an approved analyst to certify the result of analysis
conducted in an approved laboratory rather than
limiting certification to analysis conducted by an
approved analyst; to amend the Road Management Act
2004 to improve the process for adjusting the threshold
amount in respect of liability for property damage
caused by the conditions of a road or infrastructure;
and, lastly, to amend the Road Safety Act 1986 to make
various improvements to the licensing of drivers.
I will just go through some of the aspects we are talking
about here in relation to the Road Safety Act and the
way tests are conducted currently. Under the current
provisions an approved analyst may give evidence in a
prosecution for a road or transport offence about the
presence of alcohol or drugs in a sample of blood, urine
or oral fluid by tendering a certificate. In the absence of
evidence to the contrary the certificate will be proof of
the facts and matters contained in it. This means that the
approved analyst does not have to be called to court to
give evidence; this in turn saves time and costs in
prosecutions.
All the relevant provisions refer to the analysis as
having been made by the approved analyst, whereas the
usual practice in a toxicology lab is for the approved
analyst to take responsibility for an analysis conducted
by other staff members. There will be some changes to
that to make sure all the analysis is done properly by a
certified person to address any ambiguity or any
arguments about whether any particular analysis has
been actually done correctly or not. The same thing will
apply for the Dangerous Goods Act 1985.

Debate resumed.

The other area of change I want to talk about is drivers
licences for people of 75 years or older. VicRoads
currently grants and renews licences for drivers of
75 years or older for a term of 3 years, whereas it grants
and renews licences for drivers under 75 for a term of
10 years, or 3 years if the driver requests a shorter term.
VicRoads adopted the three-year renewal period for
drivers of 75 years or older following the report of the
parliamentary Road Safety Committee on the safety of
older road users in 2004. This report found that the
incidence and severities of health issues that may affect
a person’s ability to drive safely increases with age.

Mr MELHEM (Western Metropolitan) — I rise to
speak on the Road Legislation Amendment Bill 2015.
As I think previous speakers have touched on, there are
a lot of technical and housekeeping matters as part of
this bill, so it is not a controversial bill. Primarily the

There was some talk about whether that could be
discriminating against older people. My understanding
is that granting a drivers licence for a shorter term for a
person of 75 or older is a form of age discrimination.
However, under the Equal Opportunity Act 1995, and
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now the Equal Opportunity Act 2010, discrimination
will be exempted if it is authorised by a provision of
another act. Therefore the 2004 section, section 19(3A),
was inserted into the Road Safety Act 1986. This
provision allowed VicRoads to grant drivers of 75 years
or older a drivers licence for a shorter term than the
terms that usually apply to younger drivers. The
purpose of the three-year renewal is to basically
encourage these drivers to assess their fitness to drive
and their future driving needs on a more frequent basis
than younger drivers. Whilst it is the responsibility of
all drivers to notify VicRoads of any condition or injury
that may affect a person’s fitness to drive, a three-year
renewal period for drivers 75 years or older provides
them with the opportunity to do that self-assessment
that I talked about earlier and to discuss their continued
driving needs with a medical practitioner, family and
friends.

the next two years is his ability to make sure he does his
120 hours of training so that by the time he is ready to
apply for his P-plates he has had enough training so that
he is able to drive any vehicle in various conditions.
That is a big responsibility. It is a real worry for every
parent when their kids are getting to the age of 16 to 18
and start driving cars on their own. Parents should
make sure their kids take every single opportunity to
get the proper training and that they get enough hours to
be able to drive safely on the roads, for their own safety
and the safety of others.

Another area of change is the use and disclosure of
information for legal proceedings. There have been
some changes to that as well. Also, drivers licences and
learners permits will now remain the property of the
state.

The Transport Accident Commission has started many
other campaigns, which is all part of the work that
Minister Donnellan has been doing on driver behaviour.
There is the Travel Happy campaign, and also the
campaign against drink and drug driving — for
example, there are more booze buses on the road.
Under a $17.9 million commitment to remove some of
the biggest risks to Victorian road users the Andrews
Labor government will deliver 10 new booze-drug
buses. This will mean that 100 000 drivers in Victoria
will be randomly drug tested every year, which is more
than double previous levels.

Another change relates to disqualification powers being
extended to those with learner permits, which currently
applies to people with a full licence. In order to
streamline that law, the same provision will apply to
learners permits.
I will go on to talk about some of the work the
government has been able to achieve in road safety
during the last 15 months. We now have a dedicated
minister for road safety, the Honourable Luke
Donnellan, who was appointed to ensure that cutting
the needless loss of lives on Victoria’s roads — —
Mr Finn — What’s he doing these days?
Mr MELHEM — He is doing a wonderful job. He
is doing a great job. He is doing a far better job than his
predecessors, who actually had partial responsibility for
road safety and so forth.
The Ministerial Council for Road Safety has been
established, and there has also been an initiative in
relation to young drivers. The Andrews government is
making the largest ever investment in driver education
for young Victorians. Almost one in five drivers killed
on Victorian roads in 2014 were aged between 18 and
25 years. The government’s positive road safety agenda
is to establish generational change to start safer
behaviours from a young age. I can talk about that,
because my 16-year-old has started learning to drive.
Something that concerns me about him going through

The safe driving program for secondary students has
also been put in place. More than $24 million has been
allocated to provide Victoria’s secondary school
students with a practical safe driving experience. There
is also the L2P learner driver mentor program, and
there are many other programs.

There is also a new law in relation to the cancellation of
licences for drivers caught in Victoria with illicit drugs
and alcohol in the system. They will face a minimum
licence cancellation of 12 months and fines of up to
$4500 for a first offence. There is also the
implementation of the expanded Victorian alcohol
interlock program.
Other road safety programs have also been introduced.
In relation to motorcycle safety, there has been helmet
law reform and a novice motorcyclists program as well.
The research indicates that inexperience is a major
contributor to Victorian motorcycle crashes, with
learner and first-year licensed riders comprising almost
one-third of all motorcycle fatalities and serious
injuries. And the list goes on.
The Safe System Road Infrastructure program (SSRIP)
is a $1 billion initiative of the Transport Accident
Commission (TAC) and VicRoads for a project to
reduce crashes, in particular run-off-road crashes and
head-on crashes. In July 2015 $15.8 million was
allocated to six new SSRIP projects in regional
Victoria, meaning that key safety improvements will be
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made to intersections across regional Victoria,
including in Ballarat, Seymour, Morwell, Loy Yang,
Gheringhap and Fyansford. Also there are upgraded
freight routes, and we are talking about the upgrade of
the Calder Highway. The Calder Alternative Highway
intersection at Ravenswood will increase the
effectiveness of one of the state’s busiest freight
corridors.
Obviously, last but not least, the level crossings
removal program is one of the hallmarks of the
Andrews Labor government and has now started, and
some of this crossing work has been completed. But
coalition members just want to be spoilers. They do not
really care much about road safety and trying to remove
these level crossings. For example, as we speak today,
they are still playing games about holding back an
agreement on the lease of the port, which was part of
their policy when they went to the last election. That
will deliver a significant amount of money to be able to
deliver these projects, and if they are fair dinkum about
making sure we have safer roads and less congestion on
these roads, they will basically just come to their senses
and pass the Delivering Victorian Infrastructure (Port of
Melbourne Lease Transaction) Bill 2015 today. I
believe we are close, but I will not hold my breath,
because one thing is that they just basically want to be
spoilers. They do not want to be responsible. I call on
opposition members to basically apply some common
sense for a change and do the right thing by Victoria
and by motorists and pass this bill.
I will finish by talking about Minister Donnellan and
his department working with the community. There is
consultation on Towards Zero and developing a new
road safety program and action plan, and about lane
filtering, and there is the community road safety grant,
which is working pretty well under the TAC, so a lot of
work has been done in the last 15 months by this
government in relation to road safety. I want to
commend Minister Donnellan and his department on
the good work they have done, and I commend the bill
to the house.
Mr FINN (Western Metropolitan) — I rise to speak
this afternoon on the Road Legislation Amendment Bill
2015. For those who take an interest in such matters,
this bill amends the Road Safety Act 1986, the Marine
(Drug, Alcohol and Pollution Control) Act 1988, the
Rail Safety (Local Operations) Act 2006 and the
Dangerous Goods Act 1985. It also amends the Road
Management Act 2004. Road safety is something that
Victoria has been at the forefront of probably since the
days of the Bolte government, which is going back to
my childhood in fact. Victoria has led the way in a
whole range of ways in the area of road safety. Victoria
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was the first place to have compulsory seatbelts, and
that of course as we know cut the road toll quite
significantly.
I remember that back in 1970, I think it was, there were
over 1000 people killed on our roads, and I had a
member of my family unfortunately killed. She was the
first person to be killed in 1970 on the road, and that
was a particularly savage blow to our family. It is worth
remembering, as I always do when I hear the statistics
and the news reports, that every time we hear that
somebody has been killed on the roads it is a particular
disaster for a family. It is not just reading out a news
item and not just the counting of deaths; it is a tragedy
for friends and for families, and it is in many cases a
tragedy from which families, parents in particular, will
never recover. That is something that I think we should
always bear in mind.
Just recently we had the tragedy in my electorate of the
two young people who were involved in an illegal drag
race, as I understand — so it would appear — on the
Western Ring Road. At an extraordinary speed they
crashed off the E. J. Whitten Bridge and of course both
died. That unfortunately was not the first such incident
where illegal drag racing and similar pursuits have
caused the deaths of young people, and whilst I am very
sympathetic to the parents and the families of those
who died, we can be grateful that at least they did not
take any innocent person with them, as we saw on a
couple of occasions recently when people were
speeding, usually in a stolen car. There was one on the
Melton Highway just a few months ago, when a young
man coming back from work, as I recall, was killed. He
was going about his business, and he was killed
because somebody in a stolen car decided that they
would speed through an intersection.
These are incidents that are easily avoided, and they
cannot be called accidents. It is a misnomer to refer to
them as accidents. They are very, very avoidable. If
people just used common sense, then I think that would
be something that would be of enormous help in
curtailing the road toll and particularly putting an end to
such senseless loss of life as we have seen in recent
times on the ring road and a couple of other incidents
that I have mentioned.
I should also mention that I have looked at those who
ride motorcycles for quite some time, and I have to say
that I have lost a number of friends who have died on
motorcycles. I understand that there is a degree of thrill
and a degree of adrenaline rush in riding a motorcycle,
but I just have to wonder if that thrill is worth losing
your life over. Quite frankly, motorcycles are death on
wheels. If the statistics are to be believed — and I have
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absolutely no doubt that they can be — some 35 per
cent of road deaths are motorcyclists, and that is
something that surely sends a message to everybody.
The bottom line is that when you come off a motorbike,
particularly in a speed situation, there is not a huge
chance that you are going to survive, and that is
something that we really should take into consideration.
I am not proposing that we ban motorbikes or any of
that sort of thing, but I am saying that that is a danger
that people should be fully aware of when they get on a
motorcycle, and I would hope that people would take
that into consideration.
This morning, as I was driving down the very
congested Tullamarine Freeway, it was quite
extraordinary to see some of the dangerous manoeuvres
that some drivers were using in order to pick up a car
length or two on their way to work. I see these people
from time to time who speed past me, if they happen to
be in a situation where they can speed, only to be
caught up to at the next intersection, where I find
myself pulling up either beside or behind the person
who just a minute or so earlier sped past me at a great
rate of knots. It does not make a lot of sense to me, but
in a congested road situation it is particularly
dangerous. This morning, as I have on other mornings,
I saw people doing what were quite frankly stupid
things in order to gain a car length or two.
I know it is very difficult for the police in such
situations, because given the state of Victorian freeways
at the moment there is no way that the police can
effectively do their job of ensuring that people who
perform in such a reckless way are brought to justice,
but I would hope that common sense will at some stage
prevail. I hasten to add that, by the way, I am an
optimist, but I would hope that common sense will at
some stage prevail and we will see people just being
sensible.
That sort of behaviour is as annoying and as dangerous
as the behaviour of people who do 30 or 40 kilometres
per hour under the speed limit on the open road,
particularly in such areas as Sunbury Road at the back
of the airport, where it is a lane either way. There are
quite a few of those in the area around Wyndham.
There are roads that are 80 kilometres per hour or
100 kilometres per hour — more 80, I have to say, than
100 — but most of them were 100 before. It seems that
these days the main job of VicRoads is sticking up
signs saying ‘80’. Instead of fixing the roads, they put
up signs. I noticed the other day it has started putting up
signs saying ‘Rough road ahead’. My suggestion to
VicRoads is, instead of putting up signs saying ‘Rough
road ahead’, why not fix the roads? Just a thought. That
might be something constructive, but I digress. We
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really need to take a common-sense approach to our
roads so that we do not have that lunacy of speed that
does kill and so that we have the opposite of people
getting in your way and forcing people to take
particularly stupid actions to get around them and to get
ahead.
It is ironic that this government is putting up a roads bill
when we consider what has happened in the last
12 months, where this government has spent at least
$1.1 billion of taxpayers money to stop a road that we
know — everybody knows, including members of the
government — we urgently need. But of course this
was a captain’s call from the Premier, so I should say
that this is yet another captain’s call from the Premier.
Given the Premier’s inclination to wake up every
morning and make an announcement, we would have to
wonder why the government needs a cabinet. Why does
it need a cabinet? Given the standard of cabinet
ministers in this government, it would be better off
without a cabinet. Just let the Premier go ahead and
make announcements — the first thing that comes into
his head. It does not matter how much it costs the
taxpayer; it is not his money, is it? It does not matter.
That is the Labor way. When you have got a Socialist
Left Premier, that is even worse.
Of course we have seen over recent days — and this
may well come into the area of the Rail Safety (Local
Operations) Act 2006 — an announcement of sky rail.
It is over on the other side of town from me, but I note
that this morning in the Parliament the member for
Niddrie in the other place was spruiking the benefits of
sky rail. This leads me to express some concern that the
Buckley Street level crossing in Essendon may well be
removed with a sky rail put in its place. The people of
Essendon might have a sky rail running 9 metres above
their backyards — and indeed the people of Moonee
Ponds, on Puckle Street. We might have them in Puckle
Street as well. Indeed right along there — from
memory I think there are three or four crossings — we
might have an extended sky rail from just before Puckle
Street in Moonee Ponds right up to the Essendon
station and beyond. That is something that the people of
Moonee Ponds, the people of Essendon and the people
living near Glenbervie station should be very concerned
about. Here was one of the local members in the
Essendon area, the member for Niddrie, talking up the
sky rail project. We should be aware that this is clearly
on the agenda. I can assure members that I will be
keeping a very close eye out — —
Ms Shing interjected.
Mr FINN — I can assure Ms Shing that I will jump
to the defence of the people of Essendon and Moonee
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Ponds if this government attempts to put one of these
big ugly sky rail things through their suburbs. That is
not on. Moonee Ponds, Essendon and those areas are
very nice areas. They do not need to be ruined by this
monstrosity that the Premier dreamt up one day and,
whilst it was still fresh in his memory, put out a press
release on or picked up the phone and spoke to the
Herald Sun and said, ‘Have I got a story for you’. Well,
he had a story for them all right; it has been running all
week, and it is getting better every day.
Here we have the member for Niddrie, after having run
at the last election on removing the Buckley Street
intersection, talking up the sky rail project. We could
only assume that that is the direction in which the
government is going to go. It is the cheap and nasty
approach that it favours, and I think — I do not just
think; I know — that the people of Moonee Ponds and
the people of Essendon deserve far better than the
cheap and nasty approach of this government.
I would urge the minister, whoever the responsible
minister is on this occasion — it is hard to follow, but
in fact it seems to me the Premier is the only one who
has got any say over this, so I urge the Premier — to
drop any plans that he has for a sky rail through
Moonee Ponds and Essendon. That is something that
local people will not and should not tolerate. Madam
Deputy President, as has been said — —
The DEPUTY PRESIDENT — Order! ‘Deputy
President’ will suffice, Mr Finn.
Mr FINN — The opposition will not oppose this
bill.
Ms SYMES (Northern Victoria) — There is a lot of
technical detail in the Roads Legislation Amendment
Bill 2015, but its essence is that the Victorian
government is making roads safer for everybody.
Road use has changed over time. For instance, there are
now many more cyclists and older drivers on our roads,
and the government is keeping up with these changes to
improve road safety. Victoria is a world leader in road
safety, being the first jurisdiction in the world to
introduce the mandatory wearing of seatbelts, random
breath testing, the compulsory wearing of bicycle
helmets and drug driving tests. We have made some
significant inroads on reducing the road toll. Some of
those trends started to not look so good in recent times,
which shows that diligence is necessary in this space. I
am very proud that the Andrews Labor government has
a dedicated road safety minister; I applaud that
initiative. We need to ensure that we maintain a strong
focus in this important area.
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In summary, the main changes proposed under this bill
are to allow an analyst who certifies the results of an
analysis for evidentiary purposes to certify that the
analysis was conducted in an approved laboratory. This
broadens the definition of ‘approved analyst’ under
various other acts. Other amendments to the Road
Safety Act 1986 will affect the licensing of drivers
75 years and older; cover the use and disclosure of
information by VicRoads; clarify that pedestrians and
cyclists must use roads having regard to all the factors
that apply to motorists; make disqualification periods
for licensed vehicle testers consistent across acts and
regulations; provide courts with powers to disqualify a
person from obtaining a learner permit; provide that
references to ‘tests’ be extended to ‘tests and
assessments’ to better capture the range of activities
that a person may undertake to determine fitness to
drive; and clarify the status of the learner permit or
driver licence — that these remain the property of the
state; plus other minor amendments.
There are some amendments to the Road Management
Act 2004, including changes to improve the process for
adjusting a threshold amount, also known as
indexation, for liability for property damage caused by
the condition of a road or infrastructure.
In relation to the evidentiary matters component of this
bill, this affects blood, urine and oral fluid analysis tests
under various acts, including the Road Safety Act 1986,
the Marine (Drug, Alcohol and Pollution Control) Act
1988 and the Rail Safety (Local Operations) Act 2006.
When blood, urine and oral fluid tests are conducted to
determine the presence of drugs and alcohol, a
certificate is signed by an approved analyst to enable
the analysis to be admissible as evidence in
prosecution. The current legislation requires the
certificate to be signed by an approved analyst, and the
analysis of the particular substance has to have been
performed by that person. However, normal practice in
a toxicology laboratory is that the approved analyst
takes overall responsibility but that analysis is
undertaken by other staff, so the bill proposes an update
to, in effect, reflect current practice.
Similarly, the Dangerous Goods Act 1985 requires the
analysis or examination of a substance or thing, such as
an explosive or high-consequence dangerous good, to
have been performed by the approved analyst, when the
normal practice is for the approved analyst to take
overall responsibility for an analysis or examination
undertaken by other staff, so the bill will amend the
evidentiary provisions in the various acts to broaden the
definition of ‘approved analyst’ to include that person
who has actually undertaken the analysis in the
approved laboratory.
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In relation to the renewal of driver licences for persons
who are 75 years or older, VicRoads will be allowed to
renew licences for people 75 years or older for a shorter
term than is currently and usually applied to other
drivers. Section 19(3A) of the Road Safety Act 1986
allows VicRoads to do this when it grants a licence, but
it is more realistic to make this possible when VicRoads
is renewing a licence, as for this age group we are
usually talking about people getting a renewal as
opposed to first-time drivers being issued with licences
at that stage of their life.
Currently VicRoads renews licences for a term of
10 years for persons under 75 years, or 3 years if the
driver requests that, but only for 3 years for persons
75 years and older. The three-year renewal period for
drivers 75 years or older was adopted following a report
of the parliamentary Road Safety Committee on the
safety of older road users, which was tabled in
Parliament in 2004. That committee report found that
the incidence and severity of health issues that may
affect a person’s ability to drive safely increases with
age.
Three-year renewal is aimed at encouraging older
drivers to assess their fitness to drive, which may
involve a visit to the doctor or discussion with family,
and to ensure that they are encouraged to have that
assessment of themselves more regularly. It is
important to note that Victoria’s self-assessment
approach to a person’s ability to drive is less restrictive
than in other jurisdictions, putting much more emphasis
and self-control on people’s right to make their own
choices about their own capabilities, which is a
respectful approach.
In relation to the safety factors applicable to other road
users, the current section 17A(1) states that a person
who drives a motor vehicle on a highway must drive in
a safe manner having regard to all relevant factors,
including physical characteristics of the road, prevailing
weather conditions, level of visibility, condition of the
motor vehicle, prevailing traffic conditions, relevant
road laws and advisory signs, and physical and mental
condition of the driver. The current section 17A(2)
states that a road user other than a person driving a
motor vehicle must use a highway in a safe manner
having regard to all the relevant factors.
What this bill is proposing to do is to move the list of
relevant factors to a new section to make clear that the
list applies to both motor vehicle drivers and other road
users. The list of factors that a driver or road user must
have regard to will remain the same as in the current
list, but the new section will refer to the condition of
any vehicle, not just a motor vehicle, and to persons
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who are driving or riding on the highway in order to
cover cyclists and other vehicle users, and it will refer
to the physical and mental condition of the road user
rather than just the driver. This is done in order to
capture the intent of the legislation and cover
pedestrians and other road users, not just drivers.
In relation to some changes connected to the use or
disclosure of information by VicRoads, the Road Safety
Act is proposed to be changed, including one provision
that will affect VicRoads’s ability to use or disclose
vehicle registration or driver licensing information that
identifies an individual for the purposes of
correspondence. The provision is not necessary as other
provisions in the act authorise such disclosure, and
therefore it is proposed that this provision be repealed.
The bill also replaces the provision which allows
VicRoads to use and disclose registration and licensing
information that may identify an individual for the
purposes of any legal proceeding arising out of
transport legislation or any report of such a proceeding
with a provision that makes it clear that this includes
legal proceedings arising out of the Road Safety Act or
regulations made under the act or legal proceedings that
otherwise relate to the performance of a road
management function or to damage to road
infrastructure, such as a light pole, resulting from a road
accident.
Of course the bill also contains proposed changes to the
Road Safety Act in relation to the disqualification of
vehicle testers. The change will allow VicRoads to
disqualify the authority of a licensed vehicle tester in
accordance with the regulations. VicRoads will remain
responsible for the licensing and supervision of vehicle
testers. Currently the provisions of the Road Safety Act
and the regulations on this issue are not consistent. The
regulations provide for the disqualification to run for a
set period, whereas the act’s provisions prevent the
disqualified vehicle tester from applying for a further
authorisation until they demonstrate that the matters
leading to the cancellation have been addressed. So the
change will make this consistent across the relevant acts
and regulations.
Some other Road Safety Act changes in this bill include
the removal of an alcohol interlock condition by
VicRoads when a person who has the condition on their
licence has met the requirements and allowing a person
authorised by Victoria Police to release an immobilised
vehicle — they may do so at the direction of a police
officer.
In the time that I have remaining to speak in this debate
I would not mind just reflecting on some of the great
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work in the road safety portfolio that has been going on
this year. I thought I might just take the opportunity to
make some remarks in relation to the L2P program.
I am a big fan of the L2P learner driver mentor
program. It is a program that was facing the end of its
life under the former government. However, the Labor
government was very keen to see the continuation of
this important program, so upon coming to government
it ensured continuation of the funding that was to lapse.
The L2P program is secure for four years, which is
really good news to local communities, particularly in
rural and regional areas. As most people would be
aware, you need to do 120 hours of on-road experience
when you get your learners permit. It is a fact that there
are many young people in our community who struggle
to reach the 120 hours due to their family
circumstances — they may either not have a family
member who has a licence or indeed be in a family that
does not have a vehicle.
What the program does is allow them to access a
mentor, who is a very valued volunteer from the
community who gives their time to ensure that young
people get the opportunity to get behind the wheel and
get those hours up. Of course in rural and regional
Victoria a licence can be much more than just the
ability to get from point A to point B. You may have
limited public transport options, or indeed it may not be
going in the direction you want to go, so without a
licence some young people have got very limited access
to obtaining skills and training, which affects their
employment options.
I am a very big fan of this program. It is estimated that
there are about 3000 young people each year who are in
need of a service like this. I can tell members that the
people that I have met on the ground that are mentors
say that not only is it a great outcome for young people
so that they can transition to their probationary licence,
it is a great social cohesion project. You have young
people connecting with, very often, older members of
the community who may be retired and have a little bit
of spare time. The program provides a vehicle —
literally — for young people and for more experienced
members of their community to spend some quality
time together learning the road rules, practising their
skills but also having a really good conversation about
what is important to their community — from the
perspective of a young person or an older person. I
would just like to put on the record my extreme thanks
to those mentors for the time that they provide to their
community and to this quality program.
Ms PULFORD (Minister for Agriculture) — I
thank the house for the opportunity to make some
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comments on this legislation. As has been observed by
others in the debate, Victoria has an incredibly long and
proud history of leading approaches to road safety. I too
am old enough to remember the days when the Herald
Sun published an alarming and ever-escalating list of
the number of people who had lost their lives on our
roads. Indeed some of those landmark reforms, of
which Victoria can be incredibly proud, including being
one of the first, if not the first, jurisdictions to mandate
the wearing of seatbelts, have led to a continual
improvement in our road safety standards. Of course
advances in car manufacturing too have played their
part, as has the incredible work of our trauma accident
specialists in hospitals, including of course the Alfred
hospital with its world-renowned expertise in saving
lives and limiting the damage to victims of road trauma.
We have made great strides. But any death on our roads
is a tragedy, and in so many cases these things are
avoidable. We now know so much about the impacts of
drug and alcohol use on our capacity to drive and so
much about the impacts of fatigue on our capacity to
drive. Our road engineers are very conscious, in the
design of our roads, of the need to ensure safety, and
when we think about road safety we need to reflect on
vulnerable road users, including those on lighter
vehicles — motorcycles — but also of course cyclists,
pedestrians and other vulnerable road users and the
particular hazards that they may encounter.
This is very important legislation. It builds on the work
that has been done by successive governments in
Victoria over decades. Its purpose is to improve the
operation of our road safety legislation. There are a
number of amendments that are proposed by this bill,
and they include measures to make changes to
arrangements for the licensing of drivers over the age of
75; the use and disclosure of information by VicRoads;
clarifying that pedestrians and cyclists must use roads
having regard to all the factors that apply to motorists;
making disqualification periods for licensed vehicle
testers consistent across the act and regulations;
providing a court with powers to disqualify a person
from obtaining a learners permit in a manner that is
similar to the powers that exist in relation to drivers
licences; providing that references to tests be extended
to tests and assessments to better capture the range of
activities that a person may undertake to determine
fitness to drive; changes to the status of a learners
permit or a drivers licence, and that is that they be the
property of the state; and a number of other minor
amendments.
It is incumbent on all of us to ensure that the laws
support the work of the police, the community and
those people who design our award-winning road safety
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campaigns, as well as the doctors, engineers and others
who play a part in pushing our road toll numbers as low
as they possibly can, including the parents who dedicate
their weekends to being carted around by their 17-yearolds so they can get their hours up to ensure they are
very experienced by the time they go and sit that very
important test for their P plates. We need to make sure
that our legislation is as effective as it can be and that
there is certainty and clarity for all members of the
community and indeed our law enforcement agencies
that support the work that is done.
The Andrews Labor government is focused on Towards
Zero and reducing road deaths to less than 200 by 2020,
but of course road trauma is not only about numbers.
We need to take every opportunity to minimise the
number of people who lose their lives on our roads but
also the very significant costs to individuals and their
families, workplaces and communities and indeed the
costs to the whole state as a consequence of injury
through road accidents as well. A momentary lapse in
concentration can have lifelong consequences for
people, and while it is important to have targets and to
focus on reducing these numbers, we know that road
safety is not so much about numbers as it is about
people and the upending of people’s lives that occurs
when people are injured or killed on our roads.
We know that drink-driving accounts for 25 to 30 per
cent of driver and rider fatalities and 11 per cent of
serious injuries on Victoria’s roads. We know that
repeat drink-drivers make up 30 per cent of motorists
detected for drink-driving. We all observe on a very
regular basis instances of the almost 4 million random
breath tests that Victoria Police conducts each year.
This legislation is about improving the effectiveness of
our road safety regime. Victoria has an incredibly proud
history. The government is investing in making young
drivers safer. Young drivers are all too commonly overrepresented in our road accident statistics. I was very
pleased to join the Premier and the Minister for Roads
and Road Safety in the lead-up to the election on the
day that Labor announced its policy and made the
commitment to fund the L2P learner driver mentor
program. This is about ensuring that young Victorians
who might otherwise find it difficult to receive support
from family and friends to obtain their licence are able
to access support. It is a community-based program that
recruits volunteers to provide supervised driving
experience to learner drivers.
Over the years I have met a number of volunteers who
support the L2P program, which helps those who
cannot easily get their 120 hours of driving practice
under their belts. What a beautiful thing it is that these
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volunteers do. They give their time to help people get
their hours up so they can meet that important
qualification and apply for their drivers licence. This
might be something that is difficult for that young
person because their family does not have a car or
because they do not live at home with their parents.
It is such an important thing. Young people becoming
licensed drivers is such an important entree to work.
People can be excluded from so many different types of
work if they are unable to drive. The L2P volunteers
and coordinators do a wonderful and an incredibly
important job in supporting young people get those
hours up.
As a parent I must say I am not thrilled about the day
that I will sit in the passenger seat for the first time that
my son’s foot comes off the brake and onto the
accelerator, but I gather this is a rite of passage for
parents, one that others survive and survive well. My
mother-in-law taught six kids how to drive, so we
might call on her for a few tips when the time comes; I
have a few years yet to work out my nerves on that.
The requirement to achieve 120 hours under a learner
permit was introduced in 2007. At the time that seemed
like quite a change and a lot of hours. But 16, 17 and
18-year-olds I know, whose families have spent their
weekends and their evenings helping young people get
their hours up, all say to me that it is a wonderful thing.
To make young learner drivers undertake 120 hours
means that they are inevitably exposed to a range of
conditions, to different weather, to light and to dark, to
different traffic and to a number of different
environments.
When I went for my drivers licence in Bendigo in 1992
a lot of the driving instruction that I had was around
passing the test. It is one thing to pass the test; it is
another thing to have the skills required to be able to
respond to any situation. It is the unpredictable things
that happen on our roads that are the great risks, not the
predictable ones.
This legislation will complement the great body of
work that has gone on in Victoria over decades. We
will continue to work as a government, as a Parliament
and as a Victorian community to reduce serious
injuries, to send a very clear message to the community
that drink-driving and drug-driving are unacceptable
and to adapt as circumstances change to ensure that as
people are increasingly attached to their mobile devices
our legislation recognises new risks that may not have
been envisaged when the legislation was initially
drafted.
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We need to be ever vigilant. That is why the Andrews
Labor government is focused on Towards Zero and will
work to support initiatives like L2P, which is such a
wonderful community-based program, but also work on
new initiatives to ensure that more young people have
access to driver education and indeed that even younger
people are informed about how to establish good and
safe driving habits. Victoria is a world leader in road
safety. Seatbelts, random breath testing, bicycle
helmets, drug driving tests and those Transport
Accident Commission campaigns that shocked us all
played a really important part in driving behaviour.
I would also like to take the opportunity to congratulate
and thank all members of the Victorian parliamentary
Road Safety Committee, now called the Law Reform,
Road and Community Safety Committee, for their work
over many years. This is a place where we do get into
some pretty fast and furious arguments and where a lot
of the public’s attention on the work that we do is on
the areas of conflict rather than the areas of accord, but
I know that the work of the Road Safety Committee has
made a significant contribution to public policy in this
state over a long time. I know that members who have
shared their experiences on the committee have been
very proud of the work and the collaborative nature of
that committee over a long period of time.
This is important legislation. It is an important task. It is
ongoing, and I commend the bill to the house.
Ms SHING (Eastern Victoria) — It is a great
pleasure and a privilege to rise to speak on an issue
which is so difficult for so many. Road safety is a
policy area where people’s patience is often tested, not
because of a lack of desire to improve road safety and
the way in which we behave on our roads and use our
roads but because of the never-ending challenge
associated with needing to keep on going as the road
toll goes down and to not ever stop in our vigilance
around trying to create a better driving world and
environment for people, whether they are new drivers
just logging their first learner hours or whether they are
older drivers who have got a lifetime of experience and
have seen many changed conditions, changed rules and
changed numbers on our roads.
There are other road users who are often the ones
affected by driving habits, poor conduct on our roads,
collisions and difficult driving conditions. These
include pedestrians, cyclists and people who drive
caravans, trailers, trucks and other heavy vehicles. We
need to make sure that in continuing our work to
proactively tackle the road toll we look at as many
different options and innovative solutions as we
possibly can to have an entire system that is geared
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towards making sure that fatalities are minimised,
making sure that near misses are avoided wherever
possible and making sure that serious injuries are
avoided and do not cause a lifetime of hurt, suffering
and difficulty, not just for the victim of a collision but
for their families and friends.
I spoke before the Christmas break about the
importance of taking extra care on the roads during
periods of peak use as people head away on holidays.
One of the things that I read about with a significant
degree of sadness and frustration over the break was the
many people who never made it to the destinations they
were headed for. These were people who were perhaps
looking forward to a break or to getting things done and
heading home for the day. They were people who were
perhaps looking forward to completing the logged
number of hours and gaining their full licences —
people who were quite simply going about their
business. It is crucial that we take a moment to consider
the very real human impact that driver behaviour has on
our road toll and on our sense of community safety
more broadly.
We need to take stock of the significant gains that have
been made to improve road safety over the years. Other
speakers have made reference to this. I note that whilst
we have gone off on a number of frolics of perhaps
tenuous relevance at best, including by way of
contribution from my very learned colleague Mr Finn
on the opposite side of the chamber, this is not actually
a debate about the east–west link tunnel. This is not a
debate about the merits of the sky rail. This is not a
debate about various other issues with the way in which
the Andrews Labor government is delivering on
election promises, as Mr Finn would have everyone
believe.
This bill is about making sure that we continue to
evolve the road safety policy framework, that we
continue to take proactive steps through varying a
number of pieces of legislation, that we continue to
make sure that we have appropriate mechanisms to
renew our licences, that we continue to assess the
capacity or otherwise of drivers and that we make sure
that we have appropriate steps to determine impairment
or otherwise.
This bill, which redrafts provisions in the Road Safety
Act 1986, makes amendments to the Marine (Drug,
Alcohol and Pollution Control) Act 1988, the Rail
Safety (Local Operations) Act 2006 and the Dangerous
Goods Act 1985 to permit approved analysts to certify
the result of analysis conducted in an approved
laboratory rather than the current situation, which limits
the ability to assign a certificate to the person who
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actually conducted the analysis. These may seem like
bureaucratic changes, but they are far from it. What
they do is provide a better operational framework
within which road safety policy can be implemented.
What that means in practical terms is, hopefully, that
fewer people die on our roads, that fewer people are
seriously injured on our roads and that fewer people are
the victim of a near miss, which can be a very terrifying
experience.
What this means is that hopefully we will continue to
see very real improvement in the context of the drug
and alcohol culture around driving, that we will
continue to make good use of the messaging that is
available through social media and advertising to show
that, whilst we have come an awfully long way, whilst
initiatives such as safety belts and bike helmets and
blood alcohol testing do provide very important gains
and have resulted directly in the reduction in our road
toll, there is still much, much more work to be done.
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the ignition — well, I learnt to drive in a car that still
had a key that had to be put into the ignition. When we
first sit down and learn how to drive, it is a terrifying
experience. Whilst we may now be able to get into a
hybrid and push a button and the whole thing comes to
life and it may well seem very, very removed from the
road and the outside world and removed from the idea
of risk, the risk is absolutely there.
We have had technological advances in the way in
which cars have become much, much safer. We have
had road treatments that mean that our roads are much
safer. We have had a number of significant
breakthroughs in research about what matters in road
toll numbers, what matters in the various circumstances
of some of our most serious collisions. We know that
speed is a factor, we know that drugs and alcohol are a
factor and we know that failing to wear a safety belt
will invariably cause much greater harm to anyone who
is involved in a collision. We know that motorcycle
drivers fare worse when it comes to collisions.

Whilst that work is on foot it is a task of unending
vigilance that falls to people not just in this
Parliament — because we play one role, and only one
role, in the way in which we deal with road safety
matters — but further in agencies such as VicRoads,
the Transport Accident Commission and local
government, which also does a power of work in the
education of young drivers in particular, and also
programs such as L2P which create and encourage
good driver practice through giving young drivers the
chance to get their hours up, to be able to learn from
experienced drivers and to be able to experience a range
of driving conditions.

We know that it is difficult in variable driving
conditions to maintain safe braking distances and safe
speeds for people who do not have experience, and we
know as a result of the extensive consultation that has
been done as part of the Towards Zero strategy that
young drivers go from being the safest drivers on our
roads when they have their learners permits and are
supervised to being the least safe drivers when they
acquire their P-plates and are let loose on the world for
the first time on their own in vehicles, or, perhaps more
dangerously, in vehicles where they can take their
mates and do whatever they want.

These things work in the aggregate. These potential
problems are only managed and reduced, and hopefully
in the end whittled away until they no longer present a
challenge, when everybody pulls together to effect
positive change — positive change in the way in which
driver education occurs; positive change in the way in
which people decide that they will not drink and drive;
positive change in the way in which people will take
action to make sure that their friends, their families,
their loved ones and their co-workers do not take action
which is unsafe and do not jeopardise themselves or
anybody else.

This Christmas period just past saw a number of
tragedies on our roads, and we see that there is a
disproportionate number of people in regional areas
who are affected by the road toll. There are families
who will never see their kids again or their parents
again or their colleagues again, and everybody thinks
that it should not happen to them and that it cannot
happen to them, but as one of the earlier speakers,
Minister Pulford, indicated, it is not about numbers, it is
about people. That is why every single little bit helps in
the context of proactive, innovative road safety
strategies that make a difference over time.

It is very easy to jump into the car and to think that you
are in a position to just use the vehicle to get to
wherever you need to go, that it is almost something
that you can do without needing to think about it. It is
very easy to simply see driving as an uncontroversial
part of your day, but with driving comes a huge
responsibility. We learn these things when we are first
starting out, when we first, nervously, put the key into

Allowing for the use and disclosure of registration and
licensing information for the purposes of legal
proceedings, which is a key component of this bill in
amending the Road Safety Act, is another important
feature of the bill, as is clarifying that a person whose
licence to test vehicles has been cancelled is
disqualified from being relicensed until that
disqualification period ends.
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The way in which this bill clarifies the circumstances
that road users need to take into account — applying, as
specified in the Road Safety Act 1986, not only to
motorists but also to pedestrians and cyclists — is a
further step toward making sure that there is a broader
and an enhanced community awareness that it is not
simply about car drivers. It is about cyclists, it is about
pedestrians and it is about motorcyclists. As I think
Mr Finn indicated in his contribution, motorcyclists fare
remarkably badly — they fare tragically badly — when
involved in collisions with cars or heavy vehicles.
There is simply not the physical protection there, and
despite the advances in technology that mean that
motorcycles are safer now than they have ever been,
there is the difficulty of disability. It is important to
make sure that driver education continues to encourage
young drivers, new drivers and all drivers — even those
with decades of experience — to be alert, to be aware
and to be constantly vigilant.
It echoes what we need to do as policymakers. The way
in which this bill confirms that a court’s power to
disqualify a person from obtaining a drivers licence also
includes a power to disqualify a person from obtaining
a learners permit sends that important road safety
message — the message that anyone and everyone who
uses Victorian roads, anyone and everyone who starts a
motor, anyone and everyone who gets into a vehicle,
who uses roads in difficult conditions, is individually
and also part of the broader collective responsible for as
much road safety vigilance as can be exercised in the
conditions. Ongoing education, ongoing resources and
technology, and ongoing vigilance are the only way we
will continue to drive our road toll down. It is a tragedy
that this year we are already seeing people who had
families and friends and work colleagues and lives
become numbers as they form part of our road toll. We
cannot and we should not forget, and with that in mind
I commend the bill to the house.
Ms TIERNEY (Western Victoria) — It is a pleasure
to stand here and make a contribution in relation to the
Road Legislation Amendment Bill 2015 before the
house this afternoon. As previous speakers have
highlighted, this jurisdiction has been a world leader in
terms of road safety when it comes to the introduction
of the mandatory wearing of seatbelts and bicycle
helmets, random breath testing and various other drugdriving tests. I think that we need to spend some time
reflecting on why we are at the top of the international
benchmarking system. It is because we have had some
serious issues in relation to road safety in this state and
in other states of this country.
Indeed this house, along with the other place, has done
an enormous amount of work with the joint
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parliamentary committee that has undertaken a number
of inquiries into road safety. It has looked at a whole
range of areas that are very, very important in this field,
and it has looked on an ongoing basis at a whole lot of
regimes that work in other states as well as overseas to
ensure that we are aware of every single thing that is
being done to save lives and reduce the number of
injuries that flow as a result of road accidents.
We have also seen constant work done by local groups
in our communities. Whether they be local councils or
whether they be the Committee for Geelong or the
Committee for Ballarat, a whole range of organisations
have made sure that the issue of road safety is not just
an issue for the police or for politicians; it is one that
has its footing within the community on an ongoing
basis. Community houses in various towns and regional
cities have also played their role in this important issue.
I do remember last year launching the L2P project in
Colac. I must say that it was one of those occasions
when, as a politician, you really do see the purpose of a
community working really well together. We had at
that event not just the volunteer instructors but also the
young people who were learning how to drive, as well
as police, local councillors and grassroots community
leaders.
What it showed was — apart from young people
having the opportunity to learn how to drive and learn
about a safety culture when it comes to driving a car —
that volunteer members of the community were
building really good links with young people, some of
whom were what would be classified as disengaged or
having difficulties at home. Indeed the first reason that
they were involved in the program was that there were
no other people in their immediate network who would
be able to teach them how to drive; hence they enrolled
in the program. I think it is very important that we also
make the connection not just to law and order but also
to the role of community and how it plays an important
part in sewing the fabric of a culture of safety in our
communities and also to the ongoing practices of young
people in our communities.
When I think about road safety myself — apart from
not wanting to receive any infringements — when I
think about being behind the steering wheel, the thing
that comes to mind for me when I am driving in metro
Melbourne, particularly coming into this house in the
morning when Parliament is sitting, is just the dramatic
increase in the number of road users. I need to be
incredibly vigilant and almost have 360-degree vision
at all times, particularly in the inner-city suburbs as I
approach Parliament House. With the number of
cyclists, the number of motorists and the number of
truck drivers — and then of course you have the
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pedestrians and the trams — it really, really is
incredibly busy, and only one second of lapsed
concentration could very easily result in injury or death.
Just in that respect I think it is incredibly important that
people are aware of different road conditions as well. I
often find when people who are Melbourne based drive
on regional roads they are really not all that well
acquainted with different road conditions in country
Victoria. They do not seem to be all that aware about
making sure that they have 360-degree vision — not so
much in respect of the number of people on long
country roads but in respect of ensuring that they know
how to deal with overtaking, how they can protect
themselves and be more vigilant in terms of overtaking
trucks and trucks overtaking them, and how to deal
with the different conditions of the roads in a whole
range of areas in regional Victoria.
Of course the other thing that comes to mind when I
think about road safety, or the lack thereof, is what is
often on the news on our TV stations — on a Saturday
or a Sunday, after there has been drag-racing on a
Friday or Saturday night. It seems that there has been
an increase in that behaviour. Obviously the police and
other authorities are monitoring that very closely and
attempting to stamp it out, but like all sorts of other
illegal practices, it is very difficult because they just
change the location. However, I think there is a lot of
good work being done to try to entice the people who
are involved in that practice to do it in a legal arena that
is clearly regulated and safer.
Whilst there has been a range of initiatives that have
been undertaken by a variety of authorities, the fact is
that we still have got a lot to do, and the Towards Zero
campaign is an all-encompassing campaign to tell us
that we really cannot stop or take our foot off the pedal,
so to speak, when it comes to being vigilant about road
safety. We still have 30 per cent of driver and rider
fatalities that have drink-driving issues, and 11 per cent
of serious injuries on Victorian roads are also related to
drink-riding or drink-driving. As we also heard
yesterday when we were debating the ice issue, 32 per
cent of all fatalities in this state have ice in their system
as well.
This is a timely piece of legislation that does reflect and
recognise the situation that we have out there in terms
of people’s daily lives. We still have a situation where
we have repeat drink-drivers making up 30 per cent of
all motorists detected drink-driving. Again, it is about a
culture, it is about education, it is about reform and it is
about individuals taking responsibility, but it is also
about the community reinforcing what needs to be best
practice when it comes to road safety in this state.
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Victoria Police conducts between 3.5 million and
4 million random breath tests a year in this state. One
would have thought that alone would have been enough
to get people to take more responsibility when it comes
to getting behind the wheel if they have consumed
alcohol or taken drugs. But that obviously has not been,
or is not, the case, and clearly a lot more work needs to
be done by a whole range of organisations to try to
break that cycle. That is probably one of the most
difficult things that needs to be done, and obviously it
needs to involve the health sector, because there are
clearly issues of addiction within our community.
The bill also deals with the licensing of drivers aged 75
and older. It also deals with the use and disclosure of
information by VicRoads. It clarifies the relevant
factors that pedestrians and cyclists using the roads
must have regard to that apply to motorists. I think that
some of us in this chamber will have a nice smile on
our face because we think that is long overdue. I am
also looking forward to the self-referenced inquiry of
the upper house committee I am a member of. On
Tuesday we made a decision to have an inquiry into the
safety of cyclists and metreage. I think that is going to
be another positive way of engaging road users in this
state in coming up with some improvements in relation
to safety on our roads.
In the raft of changes in this bill we also deal with the
issue of making disqualification periods for licensed
vehicle testers consistent across the act and regulations.
The bill also provides a court with powers to disqualify
a person from obtaining a learner permit in addition to
similar powers on drivers licences. It has references to
tests. It extends provisions relating to tests and
assessments to better capture the range of activities that
a person may undertake to determine fitness to drive,
and it confirms the status of a learner permit or driver
licence — that they remain the property of the state —
plus makes minor amendments.
There are a number of other changes in the bill before
us today, but given that I am the fourth or fifth speaker
on the government side, the previous speakers —
Ms Shing, Ms Pulford and Ms Symes — have all
covered most of the key considerations in respect of
that.
In closing I would like to congratulate the government
on bringing this bill forward. The campaign that we are
running is an excellent campaign, and I hope that every
one of us in this chamber continues to do the good
work that we do and to play our role in here and in the
community to make our roads safer for all users in this
state.
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Ms MIKAKOS (Minister for Youth Affairs) — I
am very pleased to rise to make a contribution in
relation to the debate on the Road Legislation
Amendment Bill 2015. I do so as Minister for Youth
Affairs because getting a drivers licence and
participating as a driver is a very important rite of
passage for many young people in our community. But
it is not just a rite of passage; it is something that is so
critically important in terms of young people being able
to participate in education and training and
employment, because it provides a sense of
independence to young Victorians, and it provides them
with a safe and convenient means of transport,
particularly those who live in regional or rural areas. It
is so important that they be able to get out and about
and engage in activities in their community, whether
they be social or recreational pursuits or education,
training and employment.
I am very concerned as youth affairs minister to ensure
that young people have someone who can assist them in
making that rite of passage and becoming experienced
and safe drivers. I know that, sadly, some young people
in our community do not have someone in their corner
to assist them to achieve the driving hours that they
need to become a licensed driver on our roads. This is
why I am a very enthusiastic supporter of the L2P
program. It is a program that I became familiar with as
a member of Parliament many years ago when it was
being rolled out in some parts of my electorate in the
northern suburbs.
I was really pleased last year when the Minister for
Roads and Road Safety promised to fund the L2P
learner driver mentor program to help disadvantaged
young Victorians to obtain a drivers licence even if they
do not have access to a car. The minister at the time,
last year, made a commitment to restore the program’s
funding for a further four years after it was cut by the
previous government.
This is a really important program. We know that for
disadvantaged young Victorians it is really difficult to
meet the mandated 120 hours of driving practice due to
family, economic or other disadvantage or their
particular circumstances, so it is really important that
they have the opportunity to access the volunteers who
participate in the L2P program and to boost their
driving skills to enable them to have access to
employment, training and other opportunities. The
funding that was made possible by the minister last year
will enable about 3000 young Victorians to participate
in this program every year and to get the necessary
driving experience. I am very pleased that this program
is going to cover most of the municipalities across our
state. I take this opportunity as the Minister for Youth
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Affairs to thank the Minister for Roads and Road Safety
for ensuring that this very important L2P program will
be able to continue and to give young people, both in
rural Victoria and in metropolitan areas, the ability to
access these opportunities.
I am sure that there are other members who have family
and friends who have lost young people on the roads.
Two families that I know of have lost their young sons
on the road. We know that it is in fact young drivers,
particularly young male drivers aged between 18 and
25, who are at the highest risk of road fatalities. These
are terrible tragedies — to have such young, promising
lives cut so short — and it is critically important that we
continue to reinforce the message at every opportunity
to young people to drive safely. In particular it is
critically important to give them the opportunity to
access appropriate driving programs to enhance their
driving skills.
The other recent initiative that I want to mention and
particularly thank and commend the minister for is the
announcement that he has made recently that from
1 February this year young drivers who complete both
their red and green probationary periods with no traffic
offences or demerit points will be rewarded for their
safe driving practices with a free three-year licence.
This of course will save them the cost of a licence,
which is worth about $76 at present, when they receive
their full licence for the first time.
I think this is a really important initiative as well, and I
again am very grateful to the Minister for Roads and
Road Safety for delivering this particular reform,
because this is about sending the message to young
people that we really value them driving safely,
particularly when they are a young P-plater starting out
on the roads, that we want to encourage them to drive
safely and that there will be some reward for them if
they do drive safely. It is not only about encouraging
responsible driving by young drivers but also about
setting a positive example to their peers, because we
know that young people are strongly influenced by the
behaviours of their peers. They see what their friends
are doing around them, and having some young people
really embracing this responsible driving message is
just going to help to encourage others in their age
cohort to do likewise. We want to make sure that young
people drive safely. I think taking every opportunity
that we can to reinforce that message is just so critically
important.
This particular initiative is also reinforced by a practical
safe driving program that the minister is rolling out to
provide beginner drivers and supervising drivers with
the foundations for safe driving and to help to promote

ROAD LEGISLATION AMENDMENT BILL 2015
Thursday, 11 February 2016

COUNCIL

safe driving practices on our roads. This particular
program is going to be available to all year 10 students,
and it will involve both in-car and in-classroom
components and will link in with school curriculums
across our state. This particular program will be rolled
out in our schools from mid-2017. I think this is again
another exciting initiative to promote safe driving
amongst our young people, particularly those in that
very young age cohort that I mentioned who are at the
greatest risk of road crashes and fatalities.
The other aspect that I wanted to mention is in relation
to the road safety education complex. This $80 million
world’s first road safety education complex will be a
global hub for road safety, featuring a range of
innovative learning experiences about road trauma and
its prevention. I think it is important that we have
different vehicles — no pun intended — or programs
and services available to help get the message out to all
members of our community, not just to young people,
about the impacts of road trauma on our community
and how it can be prevented.
I want to support the minister in his efforts to enhance
our laws in relation to safer driving practices. This bill
is of course part of the continued effort to enhance our
road laws. I think it is important to say that Victoria has
been at the forefront of reforming our road laws for a
very long period of time — from the time when we
were a leader in terms of seatbelts. I have travelled
overseas and got into taxis and put my seatbelt on and
people have asked me where overseas I am from. It has
been obvious to the taxidriver that I must be from
another country because I automatically put my seatbelt
on. We want to continue to promote these types of safe
driving and road practices, both here and in different
parts of the world.
It is a very positive thing that in this country the
community has very much embraced the need for using
seatbelts, and people have in large part embraced the
drink-driving message, but sadly there are some parts of
the community that continue to ignore this message. So
when I read stories in the newspaper, like I did just a
few days ago, about a parent being caught with a very
high blood alcohol reading with a very young child in
the back of the vehicle, I do despair because I think it is
incredible that some parents would put their children’s
lives at risk and be driving them to school with a very
high blood alcohol reading. To call them stupid would
be an understatement. It is incredible that people take
such needless risks with their children’s lives.
That is why it is important that we continue in a vigilant
way with drug and alcohol testing on our roads. The
initiatives that exist in terms of providing more funding
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by our government and more drink-driving booze buses
are very important. We have had a commitment of just
over $17 million to remove some of the biggest risks to
our road users by delivering 10 new booze and drug
buses. This will mean 100 000 drivers in Victoria will
be randomly drug tested every year, which is more than
double previous levels. I think that is really important
because sadly some people are ignoring the road safety
messages.
There are many other things that we are doing as a
government in relation to promoting road safety. I want
to mention in relation to this particular bill the changes
that relate to drink-driving prosecutions. It is important
that we resolve issues around evidentiary provisions to
ensure that people are able to face some consequences
for flouting the law, and that is essentially what this bill
is seeking to do in terms of providing greater certainty
regarding evidence use in drink-driving prosecutions.
There are other changes in the bill as well that relate to
renewal of drivers licences for older drivers — changes
that relate to the disclosure of information for legal
proceedings and the disqualification of licence vehicle
testers as well as other more minor amendments.
All of these changes are designed to continue the very
longstanding practice in this state of being a leader in
terms of road safety, both in this nation and
internationally. We are very much focused as a
government on the Towards Zero campaign and
making sure that we continue to reduce road deaths to
less than 200 by 2020. Every single road fatality is
needless and an unnecessary tragedy. This bill is
designed to continue to reduce the road toll by ensuring
that we can put better driving practices in place in our
community by continuing to reinforce the message that
we need to reduce road trauma and that all of us need to
take responsibility on the roads because the vehicle that
we are driving can pose such a risk to others. I
commend the bill to the house.
Motion agreed to.
Read second time; by leave, proceeded to third
reading.
Third reading
Motion agreed to.
Read third time.
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Second reading
Debate resumed from 10 December 2015; motion of
Mr HERBERT (Minister for Training and Skills).
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I am pleased to rise this afternoon to
make some remarks on the Bail Amendment Bill 2015,
which is a bill to create a presumption against bail for
certain terrorism-related offences and other serious
offences which involve a historic failure to answer bail
in relation to previous matters, and to relax certain bail
and procedural requirements in criminal proceedings
where children under the age of 18 are concerned.
It is the position of the coalition not to oppose this
legislation, but we do have a number of amendments
that I will be putting to the house through the course of
the committee stage.
Opposition amendments circulated by Mr RICHPHILLIPS (South Eastern Metropolitan) pursuant
to standing orders.
Mr RICH-PHILLIPS — The main provisions of
this bill include clause 4, which provides that a court
shall refuse bail for a person who is charged with a
terrorism-related offence who is unable to show that
there are exceptional circumstances that justify bail.
This is an area where the coalition will seek to expand
the range of terrorism offences for which this
exceptional circumstances requirement would apply
against the presumption of not being granted bail. The
types of things that the coalition will be seeking to have
included in the range of terrorism offences include a
range of offences under section 13ZJ of the Terrorism
(Community Protection) Act 2003 related to disclosure
of information around people who are held in
preventive detention. It is our view that the seriousness
of those offences and the nature of those offences are
such that the presumption against bail should be applied
to those as it is currently proposed to be applied against
offences under sections 4B and 21W of that act.
Clause 5 of the bill provides that a court shall consider
whether an accused has expressed public support for
terrorist acts or groups in applying the unacceptable risk
test for the denial of bail. This is also a provision where,
via amendment, we will seek to expand the scope of
those expressions of support which would come to the
court’s attention, because currently, as drafted, the bill
refers to an accused expressing public support for or
inciting or encouraging a terrorist act or a terrorist
organisation or the provision of resources to a terrorist
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organisation, and it is the view of the coalition that that
provision should be expanded to include the activity of
terrorism so that it becomes a broader catch-all offence
that does not have to relate to a specific terrorist activity
or a specific terrorist organisation but could be applied
where an accused party has expressed public support
for the action of terrorism such that it does not need to
be demonstrated that they had supported a particular
group or a particular act for that provision to come into
play.
Clause 7 of the bill provides that a court shall refuse
bail for any adult charged with a serious offence and
convicted of a failure to answer bail in the last five
years unless he or she can show cause. That is
something that the coalition believes is an appropriate
measure for the Bail Act 1997, and it is something that
it will not be seeking to oppose. Clause 8 of the bill
expands the maximum penalty for a failure to answer
bail to up to two years. The offence of failure to answer
bail is a serious one and is one that we believe as a
coalition should be robust within the Bail Act and
should be one of broad application to people who are
on bail.
That takes us to the issue of clause 10, which provides
that new factors for bail where children are involved
include the need to consider all other options before
remanding a child and that bail will be easier for a child
to achieve under this legislation. Making a distinction
between adults and children with respect to bail is
something that we believe needs to be looked at very
carefully because it is important, when bail offences are
involved, that children as well as adults appreciate that
offences relating to bail — not answering bail,
offending while on bail et cetera — are serious offences
and need to be dealt with accordingly, whether those
offences are undertaken by children or whether those
offences are undertaken by adults.
Clause 13 of the bill prevents a court from remanding a
child for a period longer than 21 days, and clause 16 of
the bill removes the offence of contravening bail
conditions for children, meaning that they may only be
remanded for a maximum of 21 days if arrested on bail.
This is something that the coalition is concerned about.
We believe removing the equivalent offence between
adults and children of contravening bail conditions
potentially sends the wrong message to children who
are on bail. We do not think it is appropriate that the
message be sent to children and juvenile offenders that
contravening bail as a minor is not a serious offence,
because clearly it is a serious offence.
The community have sent a very clear message that
they are concerned about the misuse of bail and are
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concerned about the misuse or perceived misuse of
parole in our criminal justice system, and therefore they
expect a very high standard to be maintained by those
people who are on either parole or bail, and that
expectation extends equally to juvenile offenders and
minors as it does to adults. The application of bail
under clause 16 of the bill is something that we will
seek to explore in committee and ultimately will seek to
amend as we go through the committee stage.
Clause 20 of the bill introduces a presumption in favour
of proceedings starting by summons with respect to
matters brought against children. This is something that
again the coalition has concerns about — that it does
inhibit or militate against children being arrested for
offences and subsequently bailed such that a
presumption is created that the approach of starting
proceedings by summons is to occur in respect of
matters relating to children. This is something we
believe on the basis that matters around bail and the use
of bail are serious and obviously that the charging of
children with offences and the commencement of
proceedings for children are serious. A strong message
needs to be sent to those people who are charged with
offences as to their entitlement to bail and that they
should not have a presumption that they will be handled
by way of summons rather than through arrest and
subsequent bailing. That is an area where we will also
seek to see amendments as the bill proceeds.
Clause 21, which is relatively uncontroversial for the
coalition, permits the publication of certain details in
proceedings before the Children’s Court.
The coalition is not intending to oppose this bill. We
believe that a number of the provisions, such as the
expansion of the bias against bail in respect of certain
terrorism offences, are appropriate. We believe those
provisions should be expanded to take into account
those offences relating to disclosure of information
around people in preventive custody. Obviously, if
someone is in preventive custody, it is because they are
deemed to be a threat to the community. They have not
necessarily committed offences to that point in time,
but the belief of the court is that to have them free in the
community puts the community at excessive risk, and
therefore they have been detained in custody. The
offences surrounding people in that type of custody in
terms of the release of information and the transmission
of information, whether it be by the person in custody,
by the family, by the parents or by their legal
representatives, are also serious offences given the
nature of the reasons for which people in that category
are generally held, and therefore it is our view that
those offences should equally be included within the
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scope of offences where bail is not available, but for
exceptional circumstances.
These are matters that we will pursue through the
committee stage, along with our belief about preserving
the existing provisions relating to children and bail —
that the consistency in the way in which breach of bail
conditions is dealt with for minors as it is for adults be
preserved by way of amendment. With the exception of
those areas where we will seek amendments and we
will seek explanation from the government in the
committee stage, the coalition will not be opposing this
bill.
Ms TIERNEY (Western Victoria) — I rise to speak
on the Bail Amendment Bill 2015. This bill serves
several purposes. Firstly, it serves to strengthen
measures to promote community safety by adding
safeguards to the Bail Act 1977 to shift the onus onto
serious offenders, especially those with a history of
breaching bail, to prove why they should be given bail.
It also ensures that terrorism suspects will not be bailed
unless exceptional circumstances exist. The other issue
addressed by this bill is changes to bail provisions in
relation to children. These changes seek to protect the
interests of children as well as those of the community
whilst acknowledging the different set of circumstances
surrounding juvenile offenders.
Previously bail legislation has been one of few areas
where the distinction between adults and children has
not been made. Indeed the monitoring and other
conditions placed upon juveniles are often more
stringent. We have seen as a result of changes made
under the previous government an increase of around
200 per cent in the number of children being held on
remand, including a 300 per cent increase in the
number of children aged 10 to 14 years on remand.
Approximately a quarter of children on remand are
Koori. We also saw a 150 per cent increase in young
people being remanded after hours and for one or two
days. This demonstrates a significant issue with the
legislation introduced under the last government, which
was largely responsible for this increase. These changes
will free up resources and ensure that children who do
not pose a threat to the community while on bail are not
spending time in youth justice centres.
The aspect of the bill pertaining to serious offenders
shifts the presumption so those accused of serious
offences, as defined by the Sentencing Act 1991, are
held responsible for proving why they should be
awarded bail. This shift will also apply to those who
have in the past five years been convicted of breaching
bail. Doubling the maximum penalty for failing to
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answer bail sends a strong message about
accountability to offenders.

of an alteration to the Children, Youth and Families Act
2005.

In cases where it is alleged the accused has either
committed an act of or sought to encourage or support
those seeking to commit acts of terrorism bail is only to
be granted in exceptional circumstances. It is
anticipated that the additional number of individuals
who will end up on remand as a result of this measure
should not exceed 100. Pressure on the remand system
has already been reduced by the introduction of police
custody officers to supervise those being held in police
custody, which also has the additional benefit of putting
more police back on the streets. This is a reflection of
the Andrews government’s wider commitment to
improving community safety.

The bill seeks to account for the fact that for a variety of
reasons, including lack of parental control and greater
impulsivity, children are more likely to breach their bail
conditions. In doing so the bill will ensure that, except
for reasons of community safety or otherwise, children
are only held on remand when there are no other
options. It is our belief that this will render the act more
compatible with the Victorian Charter of Human Rights
and Responsibilities, specifically section 17(2) which
affords special protections to children and section 25(3)
which notes that children should be afforded access to
procedures that take account of their age and prioritise
rehabilitation. Obviously where a juvenile offender is
considered to be dangerous the option will still be
available for them to be remanded, as will be the case
for those children who breach their bail and are again
brought before a magistrate by the police.

If I can speak specifically on the topic of the provisions
in this bill for terrorism suspects, I understand that at
face value some members may have reservations or
concerns about these, so it should be emphasised that
the bill does not completely preclude terror suspects
from being granted bail. It does, however, acknowledge
that such individuals are of specific and particular
concern. The national security threat level currently
indicates that a terrorist attack is probable. Sadly there
are individuals in the community who seek to do
innocent people harm for perverted political purposes,
and this bill seeks to give the authorities further means
to ensure those who have demonstrably sought to
commit, to promote or to aid and abet acts of terror are
kept off the streets.
As the Attorney-General’s statement of compatibility
makes clear, there is no conflict with the Charter of
Human Rights and Responsibilities given that those
seeking to commit or otherwise promote terrorist acts
present a danger to public safety. These changes will
bring the Victorian legislation into line with the
legislation pertaining to suspects charged with
commonwealth terrorism offences. They will also
ensure that public utterances of support for terrorism
will be taken into account in considering if bail should
be granted, given that these serve as a further indicator
of potential dangerousness.
In relation to children, this bill will create specific
provisions for children in the act and implement childspecific recommendations contained in the Victorian
Law Reform Commission’s 2007 Review of the Bail
Act. A new section in the act, section 3B, will exempt
children from the offence of breaching a condition of
bail. The bill will create a presumption in favour of
initiating criminal proceedings against children via
summons rather than arrest by Victoria Police by virtue

The Bail Act seeks, and has always sought, to balance
protecting the right to the presumption of innocence
and the right to liberty of suspects with the protection of
community safety. These proposed changes reflect the
fact that whilst on the whole these imperatives have
been met by the existing act, there are aspects of both of
these protections which can be improved.
In respect of the provisions for serious offenders, it has
been demonstrated in the past that some provisions of
the act do not adequately protect the community, and
these changes aim to mitigate that risk by requiring
serious offenders and individuals with a history of
breaching their bail to prove they will not present a risk
to the community and/or violate their bail conditions if
bailed. In the case of terror suspects it quite rightly
requires an even higher standard in order for bail to be
granted.
On the issue of children being placed on remand, these
changes make the system fairer and acknowledge the
different set of issues and challenges surrounding
juvenile offenders. In the past, especially stemming
from changes under the previous government, we saw
an increasing number of children being held on remand,
to the extent that there were at times more young
people on remand at the youth justice centre in
Parkville than people serving sentences. The
disproportionate number of young Kooris on remand
was also of particular concern. These changes will
modernise the act to reflect the majority of other areas
of law which distinguish between adults and juveniles.
This bill will make sure that our community is kept safe
from dangerous repeat offenders and violent extremists

BAIL AMENDMENT BILL 2015
Thursday, 11 February 2016

COUNCIL

whilst also protecting vulnerable young Victorians from
being unnecessarily held on remand. It reflects this
government’s firm commitment to both protecting the
people of Victoria and upholding the human rights of
all Victorians. I commend this bill to the house.
Ms PENNICUIK (Southern Metropolitan) — The
bill that we are dealing with here now, the Bail
Amendment Bill 2015, is in three parts and deals with
changes to both the Bail Act 1977 and the Children,
Youth and Families Act 2005. Part 2 of the bill deals
with changes to the Bail Act with regard to terrorismrelated offences, serious offences and failure to answer
bail; and it inserts a new section to deal with bail
provisions relating to children. Part 3 of the bill amends
the Children, Youth and Families Act again to go to
specific issues to do with children with regard to
proceedings against children and publication about
children in the courts.
If I can, I will turn first to the changes that the bill
makes to the Bail Act and the Children, Youth and
Families Act with regard to children. Under clause 16
the bill removes the offence of breaking a condition of
bail when it relates to children; under clause 10 it
creates new child-specific factors that address the
particular needs of children to be considered in bail
decisions as to whether to remand a child in custody;
under clause 13 it provides that, if a court refuses bail to
a child, the court must not remand a child in custody for
a period longer than 21 days; and when a child is
brought before a court on the expiry of a period of
remand in custody, the court must not then remand the
child in custody for a further period longer than
21 days.
Under part 3, in clause 20, the bill creates a
presumption in favour of initiating criminal
proceedings against children by summons rather than
by arrest. This is to align with Victoria Police best
practice and certainly to align with the best interests of
children.
These reforms that the bill puts in place with regard to
children we strongly support. They are supported by the
legal community, and groups such as the Law Institute
of Victoria, Youthlaw, Liberty Victoria and others have
particularly made public their support for these
amendments.
Last year I wrote to the Attorney-General about the
particular issue of the number of children being
remanded in custody. I wrote to him about the concerns
that were expressed by the Victorian commissioner for
children, Bernie Geary, and the former president of the
Children’s Court, Peter Couzens, that there had been a
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50 per cent surge in the number of young people
under 18 being refused bail between October and the
end of December in 2014 compared to the same time in
2013. Most people blamed this surge on changes to the
Bail Act that were made in 2013 by the previous
government, which included the introduction of a new
offence of breaking a condition of bail but lacked childspecific criteria attached to it in the Bail Act.
I raised these concerns with the Attorney-General last
year and asked him to take action to address this issue,
including that children be excluded from the showcause provisions of the Bail Act and that the
government add child-specific criteria similar to what is
found in the sentencing provisions already in the
Children, Youth and Families Act.
As far back as 2007 the Victorian Law Reform
Commission (VLRC) in its final report on the Bail Act
stated that children are particularly vulnerable in their
dealings with the criminal justice system. We agree
with that and are of the view that it makes sense when
considering bail for children to focus as much as
possible on the criteria that this bill emphasises — that
is, preserving the child’s relationship with their family
and carers, not having their living arrangements
disturbed, supporting their continuing education and
training, and minimising stigma, all of which are
addressed in this bill by adding the child-specific
criteria to be considered in bail applications in relation
to children and young people under clause 10.
We also fully support removing children from the
offence of breaking a bail condition under clause 16
and also for providing a presumption of initiating
criminal proceedings against children by way of
summons rather than arrest under clause 20. This is in
response to concerns that have been raised by the legal
community and even the Department of Health and
Human Services, and there have been instances when
police should have proceeded with a matter by way of
summons rather than arrest. This presumption to
proceed by way of summons also assists in ensuring
that decisions on how criminal proceedings are initiated
are more consistent and will overcome concerns that
there can be no rhyme or reason why police may decide
to charge in some instances and then use summonses in
others, as noted in the VLRC’s report.
The other provision relating to children is that the bill
expands who can grant permission for the publication
of the identity of those involved in Children’s Court
proceedings from the President of the Children’s Court
to any of the Children’s Court magistrates. This power
will be available in emergency situations where
disclosure is reasonably necessary and the court is
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convinced that the disclosure is reasonably necessary
for the safety of an individual, including the child, or
the community.
We are very happy to support these amendments. I
know that all MPs will have been written to by
Youthlaw, the Law Institute of Victoria and also
Mr Andrew Jackomos, who is the commissioner for
Aboriginal children and young people, urging us to
support these provisions with regard to children and
young people in the Bail Act and the Children, Youth
and Families Act. At the end of letter that was sent to us
by the commissioner for Aboriginal children and young
people, where he urges us to support these provisions,
the commissioner asks us to call for more actions to
prevent children becoming an entrenched part of the
justice system from the age of 10 years and to advocate
for an increase in community-based diversion
initiatives for young people. I agree wholeheartedly
with that. It is an issue that I have raised before: that we
have a gap in the justice system where there is not a
presumption for diversion to youth diversion programs
in the Children, Youth and Families Act, which there
should be, to mirror what is in the Sentencing Act 1991
for adults. That is something I think — and I have
raised this before — the government should be paying
attention to and should in fact rectify at its earliest
opportunity.
Ms Shing — Judiciously.
Ms PENNICUIK — And even that. The other
provisions in the bill, which you could say are really at
the opposite end of the scale from what I have been
discussing — which is provisions relating to children
and young people who come before the courts — relate
to serious offences and some changes to the Bail Act
with regard to criteria for granting, or not, of bail for
persons charged with serious offences or charged with
other offences and the addition of criteria that will be
taken into account by the decision-maker when
considering whether or not to grant bail.
For example, under clause 4, persons charged with the
Victorian terrorism offences of either intentionally
providing documents or information to facilitate a
terrorist attack under section 4B(1) of the Terrorism
(Community Protection) Act 2003 or hindering the
exercise of special police powers to combat terrorism
under section 21A of the act must demonstrate
exceptional circumstances in order to be granted bail.
This in fact reverses the presumption of bail in favour
of bail in this regard.
It is worth saying two things at the start. The Bail Act
presumes that people will get bail unless there are

Thursday, 11 February 2016

reasons why they would not get bail. That would
include if exceptional circumstances exist, and there are
already some offences to which this applies. This bill is
adding two more offences. It is also very important to
state that we as the Parliament, the government and the
people of Victoria must do all we can to protect the
community from acts of terrorism, but we must also
uphold the rights of those who are accused, and who of
course are innocent until proven guilty, to ensure that
unjust detention does not occur. In this context some
concerns have been raised about this bill.
At the federal level the commonwealth Crimes Act
1914 says bail will not be granted if the defendant has
been charged or convicted of a terrorism offence unless
exceptional circumstances exist — so far it is very
similar to what this bill is doing. However, whilst a
terrorism offence under the commonwealth law
includes providing documents or information to
facilitate a terrorist act — similar to section 4B(1) of
our Victorian act — the commonwealth criminal code
does not refer to hindering the exercise of special police
powers to combat terrorism. This is not covered under
the commonwealth bail consideration, so there is a
difference.
There have been some concerns raised with us about
the difference in severity between these two offences,
such that with the first offence, which is intentionally
providing documents or information to facilitate a
terrorist act — clearly a very serious offence to which is
attached a very high penalty — the case for adding that
to the list of offences for which exceptional
circumstances must apply is fairly easy to make.
There have been some concerns raised with us about
the second offence, which is that of hindering the
exercise of special police powers to combat terrorism,
under section 21W. That is because that is not seen —
and certainly it is not reflected in the penalty attached to
it, which is 100 penalty units or up to two years
imprisonment or both — as having the same level of
severity. So the reflection in the penalty but also in the
actual offence is not seen by some in the legal
community to be on the same level of severity. The two
offences are being put in the same provision, but one is
a very serious offence and one can be seen as a less
serious offence. It certainly could be, as some have
pointed out, a charge that is very easily laid. Maybe it
was something that occurred as an impulsive act and
not a premeditated serious offence.
The Greens have had some conversations to and fro
with the minister’s advisers about this particular issue,
and in terms of the second offence we raised the issue
of whether it would be best to make that a show-cause
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offence rather than an exceptional circumstances
offence. One of the reasons for that is that in terms of
maintaining the exceptional nature of the exceptional
provisions we should ensure that they in fact are always
exceptional and that we do not start adding lesser
offences to them. That is one of the arguments that is
being put forward. Requiring that exceptional
circumstances for bail be just for exceptional and very
serious offences is pretty well what I am trying to say.
This is an issue that I think warrants further
investigation in the committee stage, and I certainly will
be asking the minister questions about that particular
issue.

In my conversations with the minister’s adviser I have
also raised the fact that there are other expressions of
support, such as covert or non-public ones, which may
in fact be more concerning then public expressions.
While we can accept the argument the government is
trying to make here, quite a few questions have also
been raised by this wording and whether it is needed at
all. This goes to an issue we have raised many times
before, which is that under the Bail Act it is already the
case that the decision-maker has to take into account
anything that is reasonably relevant and is raised by
either the police or the prosecution, who may be
opposing bail.

The Scrutiny of Acts and Regulations Committee
(SARC) also raised concerns about this particular
provision. It said in its report that it is concerned that
this summary offence — so it is not an indictable
offence — which is punishable by a maximum of two
years would attract the highest threshold to be satisfied
before bail is granted. The committee wrote to the
minister asking whether the bill reasonably limits the
charter right of a person awaiting trial not to be
automatically detained.

It would seem to me that if a person has engaged in
these particular activities, such as publicly supporting a
terrorist act or a terrorism organisation, this would be
raised by police or the prosecution. It seems unlikely to
me that this would not be raised. I say this because the
provisions that already exist in this section of the act are
expressed very broadly; they are not very specific.
These are questions that I think should be asked,
because even when we are dealing with serious issues
we should not be adding unnecessary provisions to a
law that has served us fairly well over the years. Again
these are questions that I would like to ask the minister
once we get to the committee stage.

The committee also referred to the government’s own
argument that similar ACT legislation, found to be
incompatible with its own charter, can be distinguished
from Victoria because of different wording in the ACT
charter and because of differences between the offences
covered in the ACT legislation and this bill. However,
SARC argued that the bills were more similar than
different and so it still required a response from the
minister. I have read the response from the minister, but
I am not sure that it really addresses the concerns as
raised by SARC, so that is something that I would wish
to question the minister on when we get to the
committee stage.
Clause 5 inserts a new provision in the act which states
that a person’s public support for terrorist acts or
terrorism organisations and the provision of resources
to a terrorist organisation can be taken into account
when assessing whether a person would pose an
unacceptable risk if bail was granted. Stakeholders such
as the Law Institute of Victoria have raised concerns
that the term public support for ‘a terrorist act or a
terrorist organisation’ is very broad. We have also
raised concerns about this, and we feel it needs
clarification. We have also raised concerns about the
wording of public support for ‘the provision of
resources to a terrorist organisation’. What is the
intended meaning of those words? Is it that a person has
actually provided resources or that they have publicly
supported the provision of resources by other persons?

Other changes to the Bail Act include an increase in the
maximum penalty from 12 months to 2 years for the
offence of failure to appear on bail, which we are quite
happy to support. This is under clause 8 of the bill.
Another interesting change is to reverse the
presumption in favour of granting bail for people
charged with serious offences, as defined in the
Sentencing Act 1991, who have also been convicted of
failing to appear in the previous five years. These
people will be required to show cause as to why their
continued detention in custody is not justified. That is
under clause 7 of the bill. The Greens are fairly
comfortable with this; however, I will be asking some
questions of the minister because of the fact that serious
offences would already be covered under exceptional
circumstances and the criteria of having failed to appear
in the previous five years is already a criteria under the
act for consideration as to whether there would be an
unacceptable risk of the person not appearing or failing
to appear. It is already a criteria. It is a question about
whether the bill is being repetitive of something that is
already clearly in the act. The Bail Act will adopt the
existing definition of ‘serious offence’ under the
Sentencing Act 1991.
If I could now turn to the amendments that were
circulated by the opposition, some of which go to
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amendments made by the bill to the bail conditions that
apply to children and also the removal of presumption
in favour of a summons for children. If you look at the
amendments closely, you will see they take out quite
large slabs of the bill. The Greens will not be
supporting the amendments that are being circulated by
the opposition with regard to the changes to the Bail
Act with regard to children, or the Children, Youth and
Families Act, nor will we be supporting the changes
that are being circulated by the opposition with regard
to the factors to be taken into account under
section 4(3) of the Bail Act, which seems to just be a
rewording of what I think is already debatable wording
that I have already suggested I will ask questions about
in committee. I am also not sure that the wording put
forward by the opposition is an improvement on the
current wording.
With those comments I look forward to what I think
could be a very interesting committee stage of the bill.
Ms PATTEN (Northern Metropolitan) — I would
like to make a few brief comments in regard to the Bail
Amendment Bill 2015, which I will be supporting.
Rather than go through the whole bill I just want to
focus on the clauses that affect children in particular.
By positively amending the bill to exempt children
from the offences of contravening a condition of bail
and introducing a presumption in favour of police
proceeding by way of summons rather than by warrant
or arrest we will have absolutely best practice; it is what
we should have been doing and it is what we should do
now.
When we are talking about the breaches of bail that will
now be exempt, we are not talking about serious
breaches. If it is a serious breach, there are other
provisions and options available, including remand.
These are not serious breaches; these are usually
examples of where kids are just being kids. This is
about kids trying to catch up with friends or failing to
adequately understand the provisions of their bail. This
is just kids being kids. It is the kind of scenario where a
14-year-old girl, who might be on bail and who has a
curfew, sneaking out to meet a friend. I would prefer to
support and foster that young girl and give her a better
understanding rather than a justice intervention sending
her back into the court system and possibly back into
remand.
Like many members, I have received a lot of
correspondence with regard to these amendments from
a number of legal and social justice organisations,
including the Commission for Children and Young
People. They were all supportive of these clauses,
which were designed to help prevent more children
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from falling into that rabbit hole that is our criminal
justice system, which is very hard to crawl out of. We
know that once young people get caught in the criminal
justice system it becomes a spiral, and it can be a major
indicator of people who are going to be in jail at a later
age. Sadly this is only brought out by the statistics. I
was sorry to find this coming as no surprise on reading
a number of these statistics while looking at this bill.
We are seeing an increase in the number of vulnerable
children, particularly Indigenous Australian children,
who have been remanded.
When we look at the conversation that was going on
yesterday federally about closing the gap, we know that
one of the major indicators for someone finding
themselves in jail in Australia is still, sadly, the colour
of their skin. The Youth Parole Board found that in
2014, 41 per cent of children and young people on
sentence and remand had previous contact with child
protection. Thirty-eight per cent of the kids we are
sentencing are clients of the child protection system and
youth justice. On one side we are trying to protect them
via our child protection program, and then on the other
side we are punishing the same group. I think this bill
goes a long way to try to improve that situation.
The number of Indigenous Australians in out-of-home
care has increased by 42 per cent. It is a 42 per cent
increase at a time when we are trying to close the gap.
But while we try to close the gap it seems that that gap
is constantly getting wider and wider, particularly for
young Indigenous Australians.
The Victorian Law Reform Commission in 2007
recommended that reverse onus tests and show cause
be removed in regard to children and young people, and
I think that this bill goes a considerable way to
addressing that and to responding to those
recommendations that were made nearly 10 years ago.
I note that in his contribution to this debate Mr RichPhillips indicated that he feels we still need to send a
strong and serious message to young people. I do want
to send a strong and serious message to young people
that we care about them, that we do not want to see
them in remand, that we do not want to see them in the
criminal justice system and that we want to do whatever
we can to keep them out of the criminal justice system.
I believe this bill actually goes some way to doing this.
So often it becomes a spinning door: once a child gets
into that system, it is, as I have said, so hard for them to
get out of it. We have to look at better ways. This bill,
by trying to avoid the situation where a child might
breach bail conditions just for the sake of hanging out
with friends and then be put straight back into
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remand — straight back into criminal school, as it
were — is a positive step.
Honestly I am slightly disappointed by the coalition’s
amendments to this bill, which imply that we want to
continue sending children to remand for minor breaches
of bail conditions. We are not talking about serious
offences under bail, we are talking about minor
conditions. To continue to want to keep those kids in
remand tells children that we do not care. I think it tells
children that we are ready to throw them away, that we
are ready to close the door on them and walk away. As
I say, these are kids who are in the child protection
system, and we are looking at throwing away the key
for them. We are saying we are not caring. My message
to these children is that we do care and we want to do
whatever we can so that we can keep them out of
remand and out of the criminal justice system and in
some way help to improve their future options in life,
help to keep them on a positive track rather than going
down the rabbit hole of criminal justice. I cannot
support the amendments that the coalition is proposing,
but I do support the bill.
Ms SHING (Eastern Victoria) — I rise today to join
my colleagues who have already made contributions to
the debate in relation to the Bail Amendment Bill 2015.
At the outset I note that my colleagues have already
outlined the purposes of the bill and the way in which it
is intended to operate to strengthen community safety,
shift the onus in a very specific set of circumstances
relating to serious offences and make sure that we are
applying a specific framework insofar as the onus goes
to overlay exceptional circumstances as a threshold for
terrorism suspects and the achievement of bail. I also
note that the bill outlines changes to bail provisions for
children. The underpinning rationale for that is to
protect the interests of children and the community and
also to recognise the very different circumstances that
are often in place and the different elements of
exposure to the administration of justice in the criminal
justice system around juvenile offenders.
It is worth noting at the outset — and I note that a
number of my colleagues in this place have also
referred to this — that the distinction between adults
and children has not always been made or been made
clear. In this regard the conditions and the prerequisites
that are placed upon juveniles in relation to the
achievement of bail are often very much more stringent.
In this regard it is important to note the realities of
situations where bail is applied and that we have had an
increase, and my colleague Ms Tierney referred to this,
of around 200 per cent in the number of children being
held in remand and of 300 per cent in the number of
children aged between 10 and 14 on remand.
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In and of itself that speaks to a number of different
issues which require a sensitive, targeted, wellresourced and thoughtful approach to the administration
of justice. It requires the balancing of community safety
as an absolute priority on the one hand with the way in
which the bail system is administered on the other, and
in that regard I note the Attorney-General’s secondreading speech and the statement of compatibility
weighed up competing priorities, particularly as they
relate to rights and obligations that are changed as a
consequence of this particular bill.
Before I go on to the substance of the bill itself, I note
that the amendments circulated by Mr Rich-Phillips
from the opposition are not supported, and this relates
to amendments 1 through 9 inclusive.
The improvement of community safety more broadly is
an issue of particular importance and relevance to
everybody in this house and indeed to everybody who
has the responsibility of a position in public life
following election to that post. It is something which
has enormous consequences. When it is done properly,
it can result in reduced recidivism, it can result in
increased participation in a productive life and it can
result in a deterrent effect for others who might be
tempted to go down the same path as previous
participants in the criminal justice system.
There are significant and serious issues that are also at
the heart of this bill that relate to terrorism, and again
we have heard so much about this particular issue at a
state level, but also federally and internationally. The
word itself is sometimes enough to inflame passions
and tensions about the way in which individuals should
be treated by the criminal justice system. It should in
that regard be emphasised that this particular bill does
not completely preclude terror suspects from being
granted bail, but it does acknowledge that these
individuals in these situations that involve terrorism and
terrorism-related offences are of a very specific and
very particular concern. They are of concern for a
number of reasons. These reasons include the broader
messaging on community safety, as well as the
individual nature of terrorism and terrorism-related
offences, which can often have a very serious and tragic
knock-on effect and ripple effect in the community
more broadly.
In this regard the national security threat level is a
relevant point to draw upon here. It does indicate that
terrorist attacks of some description, or attempted
attacks, are in fact probable. In that regard the
obligations and responsibilities around vigilance, proper
resourcing and an appropriately stringent criminal
justice system are important. The bill seeks to give
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authorities further means to ensure that those people
who have demonstrably sought to commit, to promote
or to aid or abet acts of terror are in fact kept off the
streets. Again, it comes back to, on the one hand, the
competing rights and interests of individuals who are
affected by the passage of this bill and, on the other
hand, the issue of community safety, which is part and
parcel of the balancing act that occurs in the
administration of the Charter of Human Rights and
Responsibilities Act 2006 and the assessment of the
compatibility of this bill with the charter.
As the Attorney-General’s statement makes clear and
as I already outlined, there is no conflict in relation to
the charter, given that those seeking to commit or
otherwise promote terrorist acts present a danger to
public safety. In effect this creates harmonisation of the
specific terms that relate to terrorism suspects in
Victorian legislation and legislation pertaining to
suspects who have been charged with commonwealth
terrorism offences. That clears up any ambiguity that
might otherwise have arisen where there are multiple
jurisdictions at play.
This is something that goes beyond simply actions that
relate to the committing or otherwise promoting of
terrorist acts and talks to the utterance of public support
for terrorism. Those utterances can also be taken into
account — and will be taken into account — in
considering any application for bail, because they are in
and of themselves relevant matters as far as being
indicators of potential danger to public safety.
In relation to children, I note the contributions from
Ms Patten and Ms Pennicuik in this regard. The bill
does create specific provisions for children and
implements child-specific recommendations that have
been contained in the Victorian Law Reform
Commission’s 2007 review of the Bail Act. The
proposed new section 3B will exempt children from the
offence of breaching a condition of bail and create a
presumption in favour of the initiation of criminal
proceedings against children by summons rather than
by arrest by Victoria Police because of the
consequential alteration to the Children, Youth and
Families Act 2005.
The way in which the bill operates to account for the
very difficult circumstances that are often at play and
relevant to the consideration of a bail application is to
weigh up competing interests and priorities. This might
include considering the way in which a lack of parental
control and impulsivity might operate and noting that
children in practical circumstances might be more
likely to breach their bail conditions. Therefore there is
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a consideration of the circumstances at play in
individual cases and children’s situations.
In applying this consideration the bill ensures that, for
reasons of community safety or otherwise, children are
only held on remand where there are no other options.
The lack of other options is an important consideration
before any sort of bail consideration is rejected. The
fact that remand is a last resort option is directly
relevant to the way in which the criminal justice system
is intended to operate for those who potentially might
experience remand and thus enter the criminal justice
system on a more permanent basis. It should recognise
the potential that might otherwise be achieved through
deterrence and through leaving that part of their lives
behind as youngsters. Otherwise this possibility can
simply evaporate in favour of a lifestyle that has been
learnt and that started because of a period in remand.
It is our view that the changes will in fact enable the act
to better comply with the Charter of Human Rights and
Responsibilities Act 2006. In this regard I note that
section 17(2) of that act affords those very special
protections to children and section 25(3) specifically
notes that children should be afforded access to
procedures that take account of their age and prioritise
rehabilitation. Again, rehabilitation is a very key focus
here, particularly for young people who do have options
and ought properly be given an opportunity to continue
to live their lives, to make a meaningful and positive
contribution to the community and to actually make
good on the social contract that they otherwise might be
denied were they to be held on remand. With that in
mind, however, if a juvenile offender is considered to
be dangerous, the option will still be available for them
to be remanded. It comes down very much to the
individual circumstances of the offender and of the
offence.
Terrorism suspects, just to note the notion of
exceptional circumstances, would not be bailed unless
those exceptional circumstances exist. Again, it is about
providing the courts with a measure of breadth in terms
of the way in which individual circumstances are
assessed and the way in which bail is or is not granted
in any circumstance. The Bail Act 1977 seeks and has
in fact always sought to balance protecting the rights of
individuals to the presumption of innocence, which is
central to many of the elements of the rule of law and
the application of criminal justice in Western
jurisdictions, and the right to liberty of suspects on the
one hand with the protection of community safety on
the other. Community safety, for the reasons that I have
outlined and for the reasons that have been made clear
in other contributions today, will vary enormously
depending upon the nature of the offence as determined
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and the individual circumstances of the offender,
including but not limited to whether that offender is a
child.
The proposed changes in this particular bill reflect that
these imperatives have been met by the existing act.
However, there is always more work to do, and there
are aspects of the protections already in place that can
and should be improved. As the principal act relates to
serious offenders, it has been demonstrated that some
provisions of the act do not adequately protect the
community. It comes back to this balancing act. These
changes in the bill aim to mitigate the risk. They require
that serious offenders and individuals with a history of
breach — again, in the individual circumstances at
play — will need to prove that they will not present a
risk to the community or violate their bail conditions if
bailed. It comes down to the way in which an individual
offender presents to the system and the way in which he
or she is assessed as it relates to community safety, to
history and to other circumstances at play.
It is quite right in the case of terror suspects that an
even higher standard might apply in order for bail to be
granted. Again, that is not to say that there will never be
bail granted, but it does require that exceptional
circumstances be in play. In the past, and especially
stemming from changes that were at play under the
former coalition government, we saw an increasing
number of children being held on remand, to the extent
that often there were more young people on remand at
the youth justice centre in Parkville than people serving
sentences. That seems to me to be a deeply
counterintuitive position to take where the nature of
young offenders is simply that they will continue, in my
view and in my opinion, to look to others for inspiration
as to where and how they live their lives. Giving
children that opportunity at rehabilitation is important,
and I commend the bill to the house.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I too rise, as the previous
speaker did just before me, to commend this bill to the
house, and I look forward to commending the bill to
this house for a range of reasons. First amongst them is
that the Andrews Labor government’s primary concern
is without a doubt the safety and the security of our
community. That is why we have introduced the
amendments that sit before the Parliament. We believe
they will strengthen the bail laws where the accused is
suspected — and I do stress the word ‘suspected’ — of
having links with terrorism or is charged with a serious
offence and has a history of failing to appear on bail. Of
course every time that an accused is granted bail the
community must have a degree of comfort about that
person being granted bail without fear of the potential

195

of that person reoffending while on bail. We need to
make sure that where the accused has a history of
failing to appear having been granted bail, the law deals
with them in such a way.
The bill before us will also do something very
important, something that I think most people, on an
intellectual level at least, could probably agree with,
even if the coalition does not agree with it in the
fullness of the way it is written. The bail conditions also
remove children from the offence of breaking a
condition of bail, addressing a consequence of a range
of amendments to the Bail Act 1977 made in the
previous Parliament by the previous Napthine
government that actually resulted in the number of
children being held in bail or remand tripling. That
issue is certainly troubling to me as a father of three, but
it is troubling to me that as a community we could
remain confident that tripling the number of children on
remand is somehow actually helping those children
who need our assistance the most.
When you consider that just recently the Premier of
Victoria, the Honourable Daniel Andrews, showed
great leadership nationally in saying that we should not
be sending children who are currently residing in
Australia back to Nauru — children who in some cases
were actually born here — then surely we can, at least
at an intellectual level, all agree that having children on
remand is not a great outcome. It is not a great outcome
for the children, it is not a great outcome for the
community and it is not a great outcome for our society.
What does it say about us that we could somehow sit
idly by, comforted by the fact that children are away
from their parents, away from their loved ones and in a
system where they may unfortunately be more likely to
spend time with people who are on remand for more
serious offences and potentially be turned into hardened
criminals? These amendments put the focus where it
should be. These amendments focus not on children but
on those charged with the most serious criminal
offences and who pose the most serious risk of
committing offences in our community.
Just yesterday I talked at great length about the
presumption that one is considered innocent until
proven guilty. Yesterday I spoke about how people are
entitled to have allegations against them tried and tested
in a court of law. We are proud to recognise the
presumption of innocence and that accused persons are
entitled to bail provided that they do not pose an
unacceptable risk to the community, an unacceptable
risk to their loved ones or those close to them or an
unacceptable risk to society in general. This
presumption is displaced in certain circumstances when
the accused has to convince a court that bail should be
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granted. This is an important part of the amendments,
because what it does is put the onus on the person who
has been charged with the offence as distinct from
putting the onus on the judge at the bail hearing.
The overarching rule remains that bail will be denied
when there is an unacceptable risk that the accused will
fail to appear, which is what I mentioned at the
beginning of my contribution. In my contribution, as
you may remember Acting President, I started out by
saying that if somebody has absconded and effectively
not met their bail conditions, then this is what the
amendment is designed to try to stop. If somebody is
likely to fail to appear or to commit an offence again
whilst on bail or endanger the safety or welfare of our
community or somehow otherwise obstruct a court of
justice, then it is completely within the requirements of
the legal system to demand that those people not be
allowed to go free.
This does not detract from their right to have their day
in court, nor does it detract from their right to be heard,
mount a defence or be able to challenge and test the
allegations in the legal process. But what it does do is
say that on the balance of probability and on the history
of what has occurred, these people have a higher bar
over which they need to jump to prove to the judge who
may be looking at their application that they are worthy
of bail. As a member of the community I think that is a
standard that is not set too high for us to endorse and
pass legislation for in this chamber.
The application of the law to the facts of the case and
the decision of whether to grant bail will, as I said,
remain a matter for the police, bail justices and the
courts. It is not for us in debating legislation in this
great place of Parliament to be deciding whether
somebody is guilty or innocent. We are simply
providing a set of opportunities for the society and
community to be protected and kept safe to the standard
at which we ourselves request we be judged.
In respect of terrorism, under the new laws bail will be
refused unless there are exceptional circumstances
where the accused is charged with intentionally
providing documents or information to facilitate a
terrorist act or obstructing or hindering the exercise of
special police powers to combat terrorism. The world of
2016 is unfortunately a very different world to that in
which our parents, our grandparents and those before
them grew up. We live in a world where — as the
innovation minister I know this only too well —
technology is able to facilitate the spread and
dissemination of dangerous information in a range of
ways which I will not elaborate on today. Nonetheless,
the fact that this can happen is very dangerous, so we
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need to be aware of it and we need to make sure that the
community is protected from people accessing new
technology in such a manner. That is why under the
new laws bail will be refused, as I said, unless there are
exceptional circumstances such as those in the two
examples that I set out.
These changes, as I said before, will reverse the
presumption in favour of bail and align the test with
that for people who are charged with commonwealth
terrorism offences. This too is pretty important.
Wherever it is possible for us to be able to align our
jurisdictional laws with those of our colleagues in the
commonwealth Parliament it is not a bad thing.
Ms Pennicuik interjected.
Mr DALIDAKIS — It is not always good. I
acknowledge the modest interjection from my
colleague Ms Pennicuik.
An honourable member interjected.
Mr DALIDAKIS — Well, in fairness to
Ms Pennicuik, she very rarely interjects except when
she is passionate about an issue, and on this particular
occasion, where we are dealing with issues of such
significance to the community as the threat of terrorism,
to be able to align our statute book on this issue with
that of the commonwealth is an appropriate policy for
us to pursue through these amendments in this
chamber.
There are other amendments that will ensure that public
expressions of support for terrorism may be taken into
account by a bail decision-maker in assessing whether
releasing the accused on bail is an unacceptable risk.
The inclusion of a terrorism-specific factor is, as I said,
something that will help to make it clear that this
heightens the risk if a person is released back into the
community and will prompt decision-makers to
specifically consider this issue. Again, it becomes a
case of when the welfare of members of society is more
important than the rights of the individual. This is a
very different paradigm we operate in today as both
legislators and members of society to that to which our
parents operated within their communities at the time.
There are a range of other issues that this bill deals
with, including, as I said before, failure to appear when
on bail. I have discussed some of the issues in relation
to addressing children on remand, but I might just stay
on this for a moment because the issue of children on
remand should be one that the previous government, on
reflection, looks back on with a high degree of
disappointment about what it contributed to society. As
a result of the work of the Napthine government the
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number of children on remand increased threefold, and
that is not good. As I said before, it is not good for us as
a community or society to see that kind of increase in
the number of children on remand when they should be
nurtured and we should be trying to assist them, in
whatever way we can, back into the community to
make sure, Acting President Eideh, just like you, that
they contribute in a very meaningful way and in a way
that does not mean that they are exposed to a greater
risk of gaining skills that would lead to a life of greater
crime and greater means of attacking the fabric of
society, which we are attempting to hold up.
Data from youth justice paints a stark picture when
comparing the last quarter of 2013 with 2014; it shows
a 200 per cent increase in the number of 10 to 14-yearolds remanded. By the way, Indigenous children made
up 24 per cent of those 10 to 14-year-olds on remand in
2014. The issue of children is an important one. The
repeal of that section of the legislation will hopefully be
supported, to this Parliament’s great credit, in a unified
and bipartisan way.
We have already heard the contributions from our
colleagues to my right — but knowing them, their
left — the Greens. The Greens support that; Ms Patten
supports that. I hope that the coalition will support that,
because it is an appropriate change that, as I said, the
Napthine government members will reflect upon.
I can think of no better way to endorse the bill to the
house than to again have members of this chamber
remember and reflect upon the children. I endorse this
bill to the house.
Mr HERBERT (Minister for Training and
Skills) — It is a pleasure to sum up on the Bail
Amendment Bill 2015. I guess it is fair to say that this
bill, like a number we have seen this week, is a bit like
a piece of elastic: where you fit on the political
spectrum or where your views are will determine how
far you stretch and how far you contract. Some of the
issues come down to personal opinions and beliefs. The
government once again believes it has it right. In terms
of the issues raised by the opposition, we will go
through those when we go through their amendments,
which the government does not accept. I will be happy
to talk about those as we go through the committee
stage on this bill. In regard to a number of the issues
raised I want to say a few words before we go into
committee.
In regard to the Greens’ issue of why the offence of
obstructing or hindering police is an exceptional
circumstances offence rather than a show-cause
offence, which has a lower maximum penalty, the
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Attorney-General, in a letter to the Scrutiny of Acts and
Regulations Committee on this issue, wrote that
obstructing or hindering special police powers in highrisk circumstances poses a clear risk to community
safety. It is not necessarily the seriousness of the
offending that puts the accused in the exceptional
circumstance category but the high-risk circumstances
and the accused’s attempts to frustrate the special
operation which justifies the inclusion of section 21W
offences under the Terrorism (Community Protection)
Act 2003 in this category.
In regard to the issue raised by the Greens and the Sex
Party — the issue of whether the refusal of bail
provisions are too broad and why that is necessary if the
courts can already take into account the connection
with terrorism; I think that was probably the basis of the
questions they asked of the government — I am
advised that they are correct and that every accused is
in fact entitled to bail unless they pose an unacceptable
risk of failing to appear, reoffending or otherwise
interfering with the witnesses in the course of justice.
The exceptions to this rule are offences such as
terrorism offences. They place a person in one of the
special categories in the Bail Act 1977 under which
they have to show cause or demonstrate exceptional
circumstances.
The amendment in clause 5 deals with a case where a
person has not been charged with a terrorism offence
and so is still entitled to bail unless they pose an
unacceptable risk but there is evidence that the accused
has publicly supported terrorism. All this clause does is
specifically allow a decision-maker to take into account
any published support for terrorism when they are
deciding whether a person poses an unacceptable risk
or not. Evidence of this kind of support would not
necessarily mean the accused will be refused bail, but
the bill makes it clear that it is relevant evidence that
can be considered as part of the unacceptable risk test.
That is quite a strong distinction which I do not think
was picked out in the debate.
It is fair to say that whilst this kind of information can
already be taken into account, as has been pointed out
in the debate, as the Bail Act allows any relevant
evidence to be considered in decision-making,
explicitly listing support for terrorism as a relevant
consideration will direct decision-makers to this issue
and make it clear that police can bring evidence
forward if it exists. Then of course it is up to the courts
to decide on the bail. The other issue of course is that
the terms ‘public expression of support for terrorism’
and ‘provision of resources’ do not need to be defined.
They are to be given their broad, natural meaning.
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They were a number of the questions. I dare say we will
go into more depth around some of the matters as we
progress through the committee stage, as I said. The
amendments of those opposite bring different
responses. Some oppose them because they support the
government’s position on children, who in childish acts
might perhaps turn up 10 minutes late for their curfew
or a range of things, not having a presumption that they
will not get bail. That is an important factor. Of course
there are others whereby the opposition thinks we have
not gone far enough in defining terrorism, and we do
not think its positions are warranted. We will go into
debate on that.
I do thank everyone for their contributions. It once
again shows that in a democracy there are many
viewpoints about these very important issues about how
we deal with threats to the community and how we deal
with children, who we would all hope never get into
those circumstances where they are in trouble with the
law or they need to consider bail, but unfortunately it
does happen. I commend the bill to the house.
Motion agreed to.
Read second time.
Committed.
Committee
Clause 1
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I move:
1.

Clause 1, page 2, lines 1 to 6, omit all words and
expressions on these lines and insert —
“(b) to amend the Children, Youth and Families Act
2005 in relation to the suppression of youth
offending information; and”.

My amendment 1 relates to my proposed
amendments 7 and 8 — 8 being a consequential
amendment. This is basically to remove the
presumption that matters against children will be dealt
with on summons rather than following arrest and
charge and bail. As outlined in the second-reading
debate, it is the coalition’s view that the status quo with
respect to the discretion of police members to charge on
summons or arrest and charge should be preserved. We
do not believe that a case has been made adequately for
why a presumption in favour of charging on summons
for children should become the bias in this legislation.
Although it is only essentially an amendment to the
purposes clause, the operative function of the
amendment would be to omit the proposed presumption
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that children would be charged on summons, and we do
not believe that a case has been made for why that
distinction should be made between adult offenders and
children offenders.
Mr HERBERT (Minister for Training and
Skills) — The government does not support this
amendment. We believe that the bill does provide a
presumption in favour of proceedings by summons. We
think that is the appropriate way to go forward,
especially for children accused of committing minor
offences. It is an issue which the Victorian Law Reform
Commission has a strong belief in. It strongly supports
a legislative preference for children to be proceeded
against by summons rather than arrest and charge,
particularly for those children who have committed
minor offences. It cuts through all that trauma and
hysteria that can occur under these circumstances for
children.
The provision itself has in fact been drafted in
conjunction with Victoria Police, and it does reflect
Victoria Police’s current best practice. It needs to be
said, on the opposition’s point, that the bill will not
affect any powers of arrest, apprehension or custody.
The purpose of the presumption is to require an officer,
when faced with a child found guilty of committing an
offence, to consider whether summons is appropriate as
the starting point. Police can still apprehend or arrest a
child after questioning and release them on summons
rather than holding them on remand until a court can
hear the charge. We think this is a more appropriate
way forward. It is supported by Victoria Police practice,
and it is supported very strongly by the Victorian Law
Reform Commission. We think it is an appropriate and
modest measure, to be honest.
Ms PENNICUIK (Southern Metropolitan) — The
Greens will not be supporting the amendment moved
by Mr Rich-Phillips to remove the amendment that is
made by the bill to make it clear that there is a
presumption to proceed by summons rather than by
charge and arrest when dealing with children and young
people. I think we are all aware that we do need, when
dealing with children and young people in the justice
system, to not start criminalising them at the first
opportunity.
The minister has said — and I mentioned this in my
speech in the second-reading debate — that this is
already police best practice. Possibly following on from
the findings in the Victorian Law Reform Commission
report on this issue, the police have already moved in
that direction. The comment made in that report is that
there is often no rhyme or reason — I think it uses that
phrase — given by the police for why they proceed one
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way or another, so at least we are making it clear in the
act that the presumption is to proceed in that way first,
unless there are reasons to not do that, which, as the
minister has said, still allows arrest and charge to be the
way forward.
If we are going to prevent children from going further
into the justice system and being further criminalised,
we need all these measures as well as the other
measures that are in the bill and the other things that are
not in the bill but are already out there in programs or in
other areas of the law, including in the Children, Youth
and Families Act 2005, to make sure that we divert
children and young people out of the justice system as
soon as possible.
Amendment negatived; clause agreed to;
clauses 2 and 3 agreed to.
Clause 4
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I move:
2.

Clause 4, line 21, omit “4B(1) or 21W” and insert
“4B(1), 13ZJ(1), (2), (3), (6), (8), (9) or (10) or 21W”.

Clause 4 of the bill sets out the basis on which bail
should be refused except in exceptional circumstances.
Essentially this provision relates to certain terrorism
offences as set down in the Terrorism (Community
Protection) Act 2003 relating to the providing of
documents or information facilitating terrorist acts and
the offence in section 21W, which is the offence of
obstructing or hindering search or other powers.
The view of the coalition is that this provision is
appropriate and that where these types of offences
occur it is appropriate that bail not be granted except in
exceptional circumstances, but it is also our view that
there are other offences within the Terrorism
(Community Protection) Act 2003 which should also
be included in this provision and therefore not subject
to bail except in exceptional circumstances. My
amendment seeks to preserve the government’s
intention with sections 4B(1) and 21W of the terrorism
act but also insert additional references to section 13ZJ,
and these are certain disclosure offences. They relate to
people in preventive detention and relate to offences of
disclosure by those people in preventive detention,
disclosure by their parents, disclosure by other relatives
and disclosure by their legal counsel.
Of course disclosure of information connected to those
people, in relation to those people, does have the
potential to be a detriment; that is why the offence
exists in the Terrorism (Community Protection) Act
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2003. Just as section 4B in the terrorism act is an
appropriate offence where bail should be denied except
in exceptional circumstances, we believe the disclosure
offences in relation to people in preventive detention
are of a similar nature and similar gravity and therefore
should also be subject to this provision where bail is not
provided except in exceptional circumstances.
Mr HERBERT (Minister for Training and
Skills) — The government will not be supporting this
amendment, as I said earlier in my summing up.
Basically the opposition’s amendment seeks to amend
the exceptional circumstances provisions of the bill and
extend them to a range of areas. The government does
not support that. Basically it is our view that the
exceptional circumstances test in the Bail Act 1977 is
reserved for the very most serious offences such as
murder, drug trafficking and commonwealth terrorism
offences. The bill as currently drafted extends the
exceptional circumstances test to apply to the
substantive Victorian terrorism offences under
section 4B(1), which is about providing documents or
information facilitating terrorism acts, and section 21W,
obstruction or hindering search or other powers of the
Terrorism (Community Protection Act) 2003.
We in government do not support extending the
exceptional circumstances test further as proposed
because we think this should be reserved for the most
serious offences and we think they are covered by this,
and also this viewpoint is in line with the views of
Victoria Police, which we respect as those who have to
enforce the law, basically.
Ms PENNICUIK (Southern Metropolitan) — The
Greens will not support this amendment either. We
agree that for a serious offence to be added to the Bail
Act 1977 under section 4(2)(aa) it needs to be a very
serious offence. We agree that the offence under
section 4B(1) of the Terrorism (Community Protection
Act) 2003 is a serious offence, and that is reflected by
its maximum penalty of 10 years imprisonment. We
think that pretty well covers the territory in terms of
adding a terrorism-related offence to the Bail Act and
including it in the presumption against bail.
I note that ‘exceptional circumstances’ is not actually
defined in the Bail Act, but of course I think everyone
understands exceptional circumstances means
exceptional, and of course that is of a higher order than
a show cause. As I mentioned, and I know the minister
touched on this in his summing up, it is still not entirely
clear why it includes an offence that could be charged
summarily and tried summarily and has a much lower
penalty. In fact it does not, I think, in all cases —
probably in most cases — involve a level of
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premeditation, malicious intent et cetera. In some cases
if a person has been charged under section 21W —
which I should clarify is what I am talking about
now — which is obstructing or hindering a police
officer or failing to comply with a direction by a police
officer, and generally that is what this provision is
about, it could have been done unintentionally, it could
have been done by accident, it could have been done
because someone was afraid, it could have been done
because someone did not understand or lots of things
like that.
I take the committee back to the debate on the changes
to the Terrorism (Community Protection) Amendment
Bill 2015 and those special police powers, about which
the Greens raised concerns that they were not subject to
oversight by the court. We are just concerned that the
government really has not made the case as to why an
offender under this particular provision, section 21W,
could not be subject to the lesser show cause
requirement for bail to be granted, which would allow
an offender to provide a reasonable excuse as to why
they were hindering. Some of those excuses may be
reasonable but not be exceptional circumstances. I
suppose that is where our concern is — that is, that
something that could be tried summarily, does not
attract a very high penalty and does not necessarily, and
probably not in most cases, involve premeditation and
malicious behaviour, is being put in as an offence that
requires an exceptional circumstance for bail to be
granted.
We know that under this section of the Bail Act there
are some very serious crimes, but we are not sure that
this is a serious crime. It has also been raised with us
that there is an issue of putting something that is not
seen to be amongst the most serious crimes in this
particular part of the act. That is the issue that I am
raising here.
Mr HERBERT (Minister for Training and
Skills) — I understand the viewpoint of Ms Pennicuik,
but some of this comes down to what we expect police
and law enforcement officers to do and how they
should behave as opposed to thinking they are always
going to do the wrong thing.
As I said earlier in my contribution summing up the
second-reading debate, it is not so much the seriousness
of the offending, which I think is the point
Ms Pennicuik is making, that puts the accused in the
exceptional circumstances category, but the high-risk
circumstances and the accused’s attempts to frustrate
the special operation which justifies the inclusion of
section 21W into this category. When there are special
police forces and there is an act of trying to frustrate
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them, that is why it is so serious, and that is why we
have got it in the exceptional circumstances as opposed
to the show cause category. I know that Ms Pennicuik
will have a different viewpoint, but that is the
government’s position.
Ms PENNICUIK (Southern Metropolitan) — I
thank the minister. I do understand that someone
deliberately frustrating the police is a lot more serious
than if someone is accidentally doing so or failing to
understand, or something like that. My concern really
is, if it is not that they have to show cause why they
should not be granted bail but that it is elevated to
exceptional circumstances, it could mean that persons
who are not deliberately frustrating police et cetera will
not be able to provide a reasonable excuse and therefore
get bail.
Mr HERBERT (Minister for Training and
Skills) — I shall attempt to clarify. As we know,
section 21W makes it an offence to obstruct or hinder
police in their search or other powers when police are
exercising special powers under the act. These powers
are only available when the Supreme Court is satisfied
that they are necessary because of reasonable concerns
a particular event might be the subject of a terrorist act.
We are talking about a threshold before we start to go
into them. I do not think there is any evidence to
suggest that under these circumstances the offence of
obstructing or hindering the exercise of special police
powers would be charged lightly. It is not like they are
going to do this lightly.
Obstructing police in these circumstances should be
taken seriously, and bail for such a charge should only
be granted when there are exceptional circumstances
justifying the grant. We are talking about very serious
cases where police have got a special operation
happening, where they have a Supreme Court ruling
and where they are going in and there is direct
hindering. I mean, I do not think we are talking about
some kid standing on a footpath; we are talking about a
very serious operation where there is a significant risk
to the public and where the operation is sanctioned by
the Supreme Court. In those circumstances, as I said,
the government believes that this is warranted.
Ms PENNICUIK (Southern Metropolitan) — I do
not intend to really labour this, but I have listened
intently to what the minister said. It is my
understanding that special police powers are not
necessarily overseen by the court, because I can
remember having this discussion on the last bill, and it
was in fact said that the area for special police powers
could be declared by a minister.
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Anyway, that is slightly beside the point. I suppose I am
just concerned that the provision under section 21W is
‘obstruct or hinder’, and the minister’s example is of
someone deliberately trying to obstruct and hinder. I am
concerned about a person who is not deliberately doing
that. They are not even able to provide a reasonable
excuse, as I understand. That could happen in those
circumstances because people will get caught up in
there who have nothing to do with any terrorist act; they
are just caught up in an area where there is an exercise
of police powers. That is the issue. Some of those
people may, because they are hindering — whether it is
deliberate hindering or not — be put into custody. So
then they come under this provision.
As I said, I do not want to labour the point. I accept
what the government is saying. I do not necessarily
agree with it, but I accept what the minister is saying.
Committee divided on amendment:
Ayes, 16
Atkinson, Mr
Bath, Ms
Carling-Jenkins, Dr (Teller)
Dalla-Riva, Mr
Davis, Mr
Drum, Mr
Finn, Mr (Teller)
Fitzherbert, Ms

Lovell, Ms
Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Noes, 23
Barber, Mr
Bourman, Mr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Hartland, Ms (Teller)
Herbert, Mr
Jennings, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms

Mulino, Mr (Teller)
Patten, Ms
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Shing, Ms
Somyurek, Mr
Springle, Ms
Symes, Ms
Tierney, Ms
Young, Mr

Amendment negatived.
Clause agreed to.
Clause 5
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I am pleased to move:
3.

Clause 5, lines 4 to 9, omit all words and expressions on
these lines and insert —
‘ “(ba) whether the accused has expressed publicly
support for, or has incited or encouraged —
(i)

a terrorist act or a terrorist organisation; or
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(ii) the provision of resources to a terrorist
organisation; or
(iii) terrorism;”.’.

The intention of amendment 3 is to expand the
activities for which a person would be deemed not to
receive bail except in exceptional circumstances — that
is, as the bill is currently drafted, where the accused
expressed publicly support for, or has incited or
encouraged, a terrorist act or terrorist organisation, or
the provision of resources to a terrorist organisation.
The proposal with this amendment is to expand that to
include the action of terrorism, to make it very clear
that a person does not need to express support for a
particular act or express support for a particular group
and that the action of expressing support for the general
concept of terrorism would also trigger this
presumption against a person receiving bail, except in
exceptional circumstances. We believe it is an
appropriate catch-all. It does not rely upon a person
making those references to a specific act or person and
is a more appropriate way to ensure that that type of
behaviour is captured when consideration of bail is
being made.
Mr HERBERT (Minister for Training and
Skills) — The government does not support this
amendment. We believe the term ‘terrorism’ per se has
no clear definition. It is not a helpful term. The use of
the term varies greatly. It does not form part of the
existing legal framework in the commonwealth or
Victoria. It is such a broad term, which makes its
inclusion basically meaningless in terms of legal
interpretation. This view is supported by the Scrutiny of
Acts and Regulations Committee (SARC) in its review.
It did point out that the term ‘terrorism’ could mean
attacks on government infrastructure as part of a civil
war. It is a broad term in the international sense and in
an Australian sense, and we do not think it is helpful or
will help in any way in terms of the act, simply because
it is just far too broad a term in the legal meaning.
Ms PENNICUIK (Southern Metropolitan) — The
Greens will not be supporting this amendment. I do not
think this amendment is really capturing what the
government’s amendment in the bill is actually about,
and I do have some questions about the wording of the
government’s particular amendment.
As I understand it — and the minister may be able to
assist in this matter — the section of the Bail Act that
we are looking at, section 4 in part 2 of the act, sets out
the circumstances which the court or the decisionmaker would take into account as to whether the person
posed an unacceptable risk. An unacceptable risk is the
unacceptable risk of failing to appear or to commit
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another offence if they were released on bail, and the
things that the court must take into account are quite
broad and include things such as the nature and the
seriousness of the offence; the character, the
associations and the background of the accused; the
history of any previous grants of bail to the accused; the
strength of evidence; the attitude, if expressed to the
court, of the alleged victim; et cetera. They are very
broad provisions.
One of the issues that I do have with the provision the
government is inserting is that it is more specific; it is
less broad. Even though it is broad in one way — and
we will get to the broadness of it — it is still more
specific to a particular offence. As I understand it, this
will apply to someone who is applying for bail for any
offence, not just a terrorist offence. So they could be
charged with a traffic offence. I am not sure, but it
seems that this would just be a condition or a
circumstance which the decision-maker would have to
take into account as to whether the person charged with
any offence poses an unacceptable risk. They could be
seen to pose an unacceptable risk if they have publicly
expressed support for a terrorist organisation or the
provision of resources. Perhaps a more likely offence
would be damaging property or something like that.
That is how I understand this provision would work, so
that is one thing the minister could keep in mind.
The other one is the wording of the particular provision
that is being put in place by the government. It says:
‘ “(ba) whether the accused has expressed publicly support
for …
(i)

… a terrorist organisation; or

(ii) the provision of resources to a terrorist
organisation …

It is the wording of the second one that I find a bit
curious. It is not that the person has provided resources,
whatever they might be, but has expressed support for
the provision of resources. I just find that the wording
needs clarification. It has not been clarified by the
minister in his second-reading speech or in my
discussions with the department. It is very curious
wording in that provision, and given that it is now
going to become one of the seven criteria that a court
would look at if deciding if someone is an unacceptable
risk or not, I think it is worth pursuing the wording of
that particular provision and what is meant.
I have asked, and I know the law institute has asked, for
the definition of ‘support’, because support can range
from very weak support to very strong support for
something, and what exactly support for the provision

Thursday, 11 February 2016

of resources actually means. I do not know if that is a
clear meaning.
Mr HERBERT (Minister for Training and
Skills) — I shall just get some advice on the seven
deadly sins. In response to the questions or queries of
Ms Pennicuik, basically this section is intentionally
broad in order to preserve the court’s discretionary
capabilities. It is fair to say on the issue of expressions
of support, it could be from fundraising, trying to do
fundraising, promoting fundraising for terrorist
causes — it could be a range of activities. Ms Pennicuik
asked about the funding wording. It is wording that is
as it is to enable the courts to have clear discretion
about it. I know there could be a viewpoint that they
should be specifically listed, but we think it is needed in
these sorts of circumstances. It is an ever-evolving
world, the world of terrorism, and how support and
resources are gathered in terms of terrorist activities.
These sections are deliberately broad to enable the
courts to have a look at those broader issues and make
decisions.
On the evidence of the kind of support, I think I said
before in terms of evidence of the kind of support we
would need it would not necessarily mean the accused
would be refused bail, but that the bill makes it clear
that as relevant evidence it can be considered as part of
an unacceptable risk test. That kind of information can
already be taken into account as the Bail Act allows for
relevant evidence to be considered in making a
decision, but explicitly listing support for terrorism as a
relevant consideration will direct decision-makers to
this issue. The section is broad, as Ms Pennicuik
pointed out. It is intentionally broad, and it is there to
enable the courts to have quite a bit of discretion in
applying this section of the act in regard to bail.
Ms PENNICUIK (Southern Metropolitan) — The
Attorney-General in his response to the Scrutiny of
Acts and Regulations Committee did state on the
second page of his letter that:
The new factor inserted by clause 5 concerns that links with
terrorism may be relevant, without limiting the existing
discretion.

These matters would arguably have been taken into
account previously — that is, the existing provisions in
the Bail Act which allow any circumstances to be
considered by the court if they are relevant. It appears
to me they would be considered if they were raised by
the police or the prosecution and then the court would
consider them. If they were an issue, they would be
raised it seems.
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I am just a little bit confused about the minister’s
answer with regard to my query regarding the second
part, the wording — that is, the way it is worded in the
two parts instead of one sentence. It says to publicly
express support for the organisation or the provision of
resources to the organisation. The minister used the
example of fundraising. It seems to me that is not
covered by support for provision of resources; that is
actually providing resources. I still maintain that this
wording is very clumsy. I am not sure how the courts
are going to go with it, and I am also unsure about their
interpretation of what constitutes support that then
constitutes an unacceptable risk. I note that SARC has
made these points pretty strongly in its report, and the
law institute has raised this as an issue. It does need to
be considered. Perhaps we have a provision here that is
probably not as good as it could be.
Mr HERBERT (Minister for Training and
Skills) — I will take that as a statement and an opinion,
as opposed to a question. I think we have gone through
it. I understand the viewpoints. I hope we do not get to
a situation where these things are everyday occurrences
in terms of people being charged and bailed for
terrorism, but I take Ms Pennicuik’s position; we just
have a slightly different one.
Ms PENNICUIK (Southern Metropolitan) —
Deputy President, on another matter, I am having a very
hard time hearing the minister and you due to some
noise to my left.
The DEPUTY PRESIDENT — Order! And can
we have a little less noise from those on my right over
there.
Mr HERBERT (Minister for Training and
Skills) — Thank you. I shall speak closer to the
microphone. I hope you heard; the last point I took as
an opinion and a viewpoint, as opposed to a question.
Committee divided on amendment:
Ayes, 15
Atkinson, Mr
Bath, Ms
Dalla-Riva, Mr
Davis, Mr
Drum, Mr
Finn, Mr
Fitzherbert, Ms (Teller)
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr (Teller)
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Noes, 22
Barber, Mr
Bourman, Mr
Carling-Jenkins, Dr
Dalidakis, Mr
Dunn, Ms (Teller)

Melhem, Mr
Mikakos, Ms
Mulino, Mr
Pennicuik, Ms
Pulford, Ms

Eideh, Mr
Elasmar, Mr (Teller)
Hartland, Ms
Herbert, Mr
Jennings, Mr
Leane, Mr
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Shing, Ms
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Symes, Ms
Tierney, Ms
Young, Mr

Pairs
Crozier, Ms

Somyurek, Mr

Amendment negatived.
Clause agreed to; clause 6 agreed to.
Clause 7
Ms PENNICUIK (Southern Metropolitan) —
Clause 7 inserts the combined offences of an accused
who, as an adult, has within the preceding five years
been convicted or found guilty of an offence against
section 30(1)(c), which is failing to appear without a
reasonable excuse, and also of a serious offence. I am
just wondering why those particular offences have been
put together when already under section 4(3)(c) the
history of any previous grants of bail to the accused is
already something to be considered when assessing
whether someone poses an unacceptable risk.
Mr HERBERT (Minister for Training and
Skills) — In regard to the query, I am advised that
section 3 simply refers to the relevant criminal history
for the unacceptable risk test. It is a new category. It is
intended to capture serious criminals who have
previously shown deliberate disregard for their
obligations on bail. Serious offences will include
manslaughter, gross violence offences, intentionally
causing serious injury, rape and child sex offences,
abduction, kidnapping, armed robbery and threats to
kill. Basically it is the government’s view that the
community is better protected if alleged serious
offenders who have a recently demonstrated disregard
for their obligations on bail are only granted bail if they
can demonstrate that their detention is not justified.
Ms PENNICUIK (Southern Metropolitan) — I
suppose it is more a comment than a question given
these very serious offences and the conviction for
failing to appear without a reasonable excuse are in the
show cause provisions rather than in the exceptional
circumstances provisions. The other one that I was
talking about — which I did not see as being as serious
an offence as the ones the minister has just listed — is
in the exceptional circumstances and not in the show
cause. Anyway, that is just more of a comment. That is
all I had to say.
Clause agreed to; clauses 8 to 15 agreed to.
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Clause 16
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Our amendment 4 seeks to omit this
clause. I indicate that the coalition will be voting
against clause 16. This is the clause which seeks to
insert a provision such that the offence of contravening
certain bail conditions would not apply to a child, as
touched on in the second-reading speech. It is our view
that an offence of this nature is a serious offence. That
message needs to be as clear to minors as it is to adults;
therefore we do not believe it is appropriate to remove
this provision in its application to children. Therefore
we will vote against this clause.
Mr HERBERT (Minister for Training and
Skills) — The government will not be supporting the
omission. We see a difference with children in their
early stages. We do not want to see them get caught up
in incarceration and going backwards and forwards to
jail throughout their lives. We believe they should be
treated differently to adults. Generally children are
subject to stricter bail conditions and more intensive
monitoring, and as a result of this, basically due to their
natural impulsivity, children have a higher rate of
breaching bail. Children arrested for offences of
breaching bail conditions are required to show cause
why that bail is justified currently before they can be
released. This has contributed to a very significant
increase in the number of children held on remand,
which is not a good thing.
Basically, we have a different view to the opposition.
We seek to limit the breach of bail offences to adults so
that children who breach bail conditions are not
remanded purely because they cannot meet this test.
Children might turn up 10 minutes late for a curfew.
There is a whole range of very minor offences that
children often get into. Some kids have committed
some pretty bad crimes, but they are still children, and
there are many minor breaches of bail conditions that
we do not think should be part of this whole showcause regime. We try to make it easier.
The changes will not prevent, however, a court from
remanding children in custody. It will ensure that the
remand is only used for children where there is no other
reasonable option. Under the government’s
amendments, if a child breaches a condition of bail,
police retain the power to bring them before a
magistrate to have their bail reconsidered, and that bail
can still be cancelled. Children are aged from 10 to
18 years; it is a broad thing. Police retain that capacity
obviously in very serious circumstances.
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Ms PENNICUIK (Southern Metropolitan) — The
Greens will not be supporting this omission. We are
strongly in favour of clause 16 of the bill, and I do not
agree with what Mr Rich-Phillips said, which was that
these are serious offences. Very often they are not
serious offences, and that is the whole problem with the
changes that were made to the Bail Act 1977 and
indeed to the parole act by the previous government
where there was no distinction between minor offences
or breaches of parole and bail and serious breaches of
parole and bail. There is not even a hypothetical or
esoteric argument. We already know that because of
those changes we did not make those distinctions and
we should have. We have a surge in the number of
young people and children on remand. It is very
undesirable to have young people held in remand when
there is no need to or unless there is an established need
to. We will not be supporting this amendment. We will
support clause 16 of the bill.
The DEPUTY PRESIDENT — Order! Before I
put the question, members are reminded that in order to
support this amendment they should vote no to the
question of the clause standing part of the bill.
Committee divided on clause:
Ayes, 22
Barber, Mr
Bourman, Mr
Carling-Jenkins, Dr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Hartland, Ms
Herbert, Mr
Jennings, Mr
Leane, Mr

Melhem, Mr
Mikakos, Ms
Mulino, Mr
Pennicuik, Ms
Pulford, Ms
Purcell, Mr (Teller)
Shing, Ms
Springle, Ms (Teller)
Symes, Ms
Tierney, Ms
Young, Mr

Noes, 15
Atkinson, Mr
Bath, Ms
Dalla-Riva, Mr
Davis, Mr
Drum, Mr (Teller)
Finn, Mr
Fitzherbert, Ms
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs (Teller)
Ramsay, Mr
Rich-Phillips, Mr
Wooldridge, Ms

Pairs
Somyurek, Mr

Crozier, Ms

Clause agreed to.
Sitting suspended 6.33 p.m. until 8:09 p.m.
Clauses 17 to 19 agreed to.
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Clause 20

Committee divided on clause:

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Our amendment 7 seeks to omit
clause 20. Clause 20 is the clause which establishes the
presumption that children should only be proceeded
against by summons rather than through arrest and
charging. As I indicated in my contribution to the
second-reading debate, the coalition does not believe
that this is a necessary amendment to the Bail Act and
that full flexibility should remain in place for Victoria
Police when it does need to proceed against children.

Barber, Mr
Bourman, Mr
Carling-Jenkins, Dr
Dalidakis, Mr
Dunn, Ms
Eideh, Mr
Elasmar, Mr
Hartland, Ms
Herbert, Mr
Jennings, Mr
Leane, Mr

The effect of the clause will be to establish a
presumption in favour of charging by summons, and an
alternative to that will only be via exception. It is the
coalition’s view that establishing that presumption is
not appropriate and that full discretion should remain in
place for Victoria Police, notwithstanding that the
practice may have become blind towards charging by
summons. It is our view that that full discretion should
remain in place, and accordingly we will be voting
against clause 20. I indicate that I regard voting against
clause 20, amendment 7, as a test of amendment 8.
Mr HERBERT (Minister for Training and
Skills) — The government outlined its opposition to
this amendment when we had the debate on clause 1,
which was linked directly to clause 7. We believe this is
an appropriate measure. It is a measure strongly
supported by the Victorian Law Reform Commission.
As Mr Rich-Phillips indicated, it is also best practice
for police — —
Mr Rich-Phillips — You said best practice.
Mr HERBERT — It represents best practice of
police. The police still have powers under other
circumstances, and the bill does not affect their powers
of arrest and apprehension or custody. We think this is
an appropriate way to deal with child offenders, who
sometimes breach bail for very minor acts.
Ms PENNICUIK (Southern Metropolitan) — I do
believe we covered this in the debate on the secondreading speech and earlier on when we were at clause 1.
The Greens will not be supporting this amendment. We
support clause 20. It was something that was covered in
the Victorian Law Reform Commission report. It is
supported by the police; it is supported by Youthlaw
and others in the legal community who deal with
children in the justice system. Therefore we believe it is
an appropriate amendment to the Children, Youth and
Families Act.

Ayes, 22
Melhem, Mr (Teller)
Mikakos, Ms
Mulino, Mr
Pennicuik, Ms
Pulford, Ms
Purcell, Mr
Shing, Ms
Springle, Ms
Symes, Ms
Tierney, Ms
Young, Mr (Teller)

Noes, 15
Atkinson, Mr
Bath, Ms
Dalla-Riva, Mr
Davis, Mr
Drum, Mr
Finn, Mr
Fitzherbert, Ms
Lovell, Ms (Teller)

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Ramsay, Mr (Teller)
Rich-Phillips, Mr
Wooldridge, Ms

Clause agreed to.
Clauses 21 and 22 agreed to.
Reported to house without amendment.
Report adopted.
Third reading
Motion agreed to.
Read third time.

ACCESS TO MEDICINAL CANNABIS
BILL 2015
Introduction and first reading
Received from Assembly.
Read first time for Ms MIKAKOS (Minister for
Families and Children) on motion of Ms Pulford; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Ms MIKAKOS (Minister for Families and
Children), Ms Pulford tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the charter), I make this
statement of compatibility with respect to the Access to
Medicinal Cannabis Bill 2015.
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In my opinion, the Access to Medicinal Cannabis Bill 2015,
as introduced to the Legislative Council, is compatible with
human rights as set out in the charter. I base my opinion on
the reasons outlined in this statement.
Overview
This bill implements the recommendations of the recent
Victorian Law Reform Commission report, Medical
Cannabis, and provides for the cultivation, manufacture and
supply of sound quality medicinal cannabis products within
Victoria.
The bill provides for:
the regulation of the cultivation and manufacture of
cannabis for medicinal cannabis products;
the procedures for determining who will be eligible to
receive medicinal cannabis, including for research
purposes; and
the procedures for authorising eligible persons to access
medical cannabis products.
Human rights issues
Eligibility for medicinal cannabis — rights to privacy and
equality
The bill provides for three types of authorisations for the
supply and use of medicinal cannabis:
for eligible patients, where a patient has a particular
medical condition and symptoms and it is appropriate to
treat that patient with a medicinal cannabis product
(section 78);
for research purposes, where persons may receive a
medicinal cannabis product as participants in a medical
trial (section 79); and
in exceptional circumstances, where a patient may not
be an eligible patient but exceptional circumstances
justify the patient being treated with a medicinal
cannabis product (section 80).
The effect of these provisions is that a person’s eligibility for
medicinal cannabis will largely turn upon their having a
certain medical condition and symptoms. Persons without
such a medical condition or symptoms will not be eligible and
will not be authorised to use medicinal cannabis unless they
fall within the exceptional circumstances category. Unless a
person is authorised to use medicinal cannabis, their use of
cannabis is a criminal offence.
Section 8 of the charter recognises the right to be equal before
the law and to equal and effective protection against
discrimination. In basing eligibility upon a medical condition
or symptoms, the bill engages the right to equality in
section 8. However, I consider that basing eligibility for
medical cannabis upon medical need does not amount to
discrimination or, if it does, that discrimination is reasonable
and justifiable for the purposes of section 7(2) of the charter.
A person who does not have a medical condition or
symptoms that are appropriate to treat with cannabis cannot
be regarded as being treated less favourably by reason of their
disability or lack of it. Imposing a medical need requirement
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before being authorised to use cannabis is entirely reasonable,
given the potentially harmful consequences of cannabis use.
Information gathering — right to privacy
Section 13 of the charter recognises the right of persons not to
have their privacy, family, home or correspondence
unlawfully or arbitrarily interfered with. A number of
provisions of the bill require or authorise the collection, use or
disclosure of personal information. In particular:
The bill provides for the licensing of persons to
undertake cultivation or manufacturing. In making or
renewing such applications a person can be required to
provide a range of information, undergo an inspection of
premises and be subject to a police record check (see
sections 27, 28, 36, 37, 48, 49, 56, 58) which is directed
at assessing the suitability of that person and their
associates (see sections 5 and 31, 40, 52, 61). This
includes information about associates. Licensees must
report certain events (section 99), including new
associates.
The resources secretary is required to give an application
for a cultivation licence or renewal (sections 28, 38) to
the Chief Commissioner of Police and health secretary,
and the health secretary is required to give an application
for a manufacturing licence or renewal (sections 50, 58)
to the Chief Commissioner of Police and the resources
secretary. The chief commissioner is required and
authorised to report on matters concerning the
application.
It is a condition of a cultivation licence and a
manufacturing licence that the licensee does not employ
persons to carry out an activity unless satisfied that the
person is suitable to carry out that activity (sections 33,
54). Employees of licensed cultivators and licensed
manufacturers must be issued with an identification
certificate, which includes personal information such as
their name and date of birth (section 35, 56), and must
carry the certificate during the performance of any
activity authorised by the licence and produce the
certificate on the request of a medicinal cannabis
inspector (section 104).
In order for a patient to obtain medical cannabis for
treatment purposes, an authorisation must be obtained
from the health secretary through the process set out in
part 9. The process will involve the provision of a range
of personal information about the patient (section 78).
Where a medical practitioner is applying for medical
cannabis for research purposes, the medical practitioner
must obtain an authorisation from the health secretary,
which will involve the provision of personal information
about participants in the trial (section 79). Similarly, to
obtain an authorisation on the basis of exceptional
circumstances authorisation, it will be necessary to
provide a range of personal information (section 80).
Where an authorisation is given, a patient medicinal
cannabis access authorisation is issued to the patient.
This then enables the patient to produce the
authorisation to the pharmacist to obtain the medicinal
cannabis product in accordance with the terms of the
authorisation (section 88), and have it administered
(section 89). The authorisation will contain a range of
personal information (section 87).
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The health secretary is required to keep a register of
practitioner medicinal cannabis authorisations
(section 83).
Cultivation inspectors (section 112) and manufacturing
inspectors (115) are issued with identification
certificates which must be produced to a person who
requests it.
I consider that the provisions are compatible with the right to
privacy in section 13 of the charter. While the provisions
involve an interference with privacy, the interference is
neither unlawful nor arbitrary. The information is necessary in
order to properly administer the scheme and will be subject to
a range of safeguards as to how it is kept, used or disclosed, in
accordance with the Privacy and Data Protection Act 2014
and the Health Records Act 2001.
Eligibility for licence or employment — right to equality and
freedom of association
The right to equality in section 8 includes protection against
discrimination on the basis of age, marital status, parental
status or carer status. Section 16(2) of the charter provides
that every person has the right to freedom of association with
others.
Sections 105 and 106 have the effect of prohibiting persons
under the age of 17 (i.e. of school age) from being employed
in the cultivation or manufacturing of cannabis, other than
where they are an apprentice or trainee undertaking an
approved training scheme within the meaning of the
Education and Training Reform Act 2006. While this
amounts to prima facie discrimination I consider that it is
reasonable and justified under section 7(2) of the charter.
Cannabis is a drug of dependence and has the potential to
cause considerable harm, particularly where it is used by
young people. It is important that young people, particularly
those who are still of school age, are protected from that
potential harm and that their exposure even to lawful drugs is
subject to close supervision.
The licensing provisions of the bill prohibit the secretary from
granting or renewing a cultivation or manufacturing licence
unless satisfied of certain matters, including:
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licensee’s spouse, domestic partner, parent, step-parent,
sibling, step-sibling, child, stepchild or adopted child. The
provisions in the bill may indirectly discriminate against
persons who are married or have a domestic partner, or are a
parent or a carer. It requires that their close family members
are fit and proper persons and do not have criminal histories.
However, I consider that in the context of cultivating and
manufacturing drugs, it is appropriate to impose such a
restriction. It is critical that all risks of illegal activity are
minimised as far as possible. Those who have associates, be it
immediate family members or persons with shared business
or financial interests, are at risk of being subject to pressure or
exploitation by those associates. While it cannot be assumed
that a person will necessarily be influenced by an associate,
the risk of that occurring is higher where there is a close
family relationship or shared financial or business interests. It
is a very difficult risk to monitor. Accordingly, I consider it is
reasonable and justified to restrict the ability of persons to
obtain a licence based upon the criminal history and
suitability of the licensee’s immediate family members.
Entry, search and seizure powers
The bill provides for cultivation and manufacturing inspectors
who are given a range of powers to monitor compliance with
licences. This includes powers in sections 113, 116, and 118:
to enter premises occupied by a licensed cultivator or
manufacturer, other than premises used as a residence;
to intercept, inspect and examine vehicles which an
inspector reasonably believes is being used in
connection with the cultivation or transport of cannabis;
to require production of, examine and seize documents;
to take samples;
to obtain or copy information from a storage device;
to seize cannabis if the inspector believes on reasonable
grounds that the licensee has contravened the act or
licence, or the licence has been suspended or cancelled.
Pursuant to section 127 seized cannabis can be disposed
of or destroyed.

(a) neither the applicant nor any of the applicant’s
associates have been found guilty of a serious
offence in Victoria or elsewhere within certain
specified time periods (sections 31(1)(b), 40(1)(b),
52(1)(b), 61(1)(b)); and

These powers are for the purpose of determining compliance
with the act or a licence, and are able to be exercised without
obtaining a warrant. They engage the rights to privacy,
freedom of movement, and property and the right not to
incriminate oneself.

(b) the applicant and each of the applicant’s associates
is a fit and proper person to be concerned in or
associated with activities conducted under the
licence (sections 31(2), 40(2), 52(2), 61(2)).

Right to privacy

Licences can also be suspended on the basis of the suitability
of an associate of the licensee (sections 14, 63).
These provisions do not prevent a person from associating
with others, in accordance with the freedom of association in
section 16(2) of the charter, but associations with certain
persons who do not meet the criminal history or fit and proper
person criteria will result in a licence being refused,
suspended or cancelled.
An associate is defined in section 4 to include persons with
relevant financial or business interests as well as the

The powers are restricted to premises, vehicles and
documents in circumstances in which a person is likely to
have no or limited expectation of privacy, but to the extent
that privacy is interfered with it is lawful, reasonable and not
arbitrary. Accordingly, I consider that the powers are
compatible with the right to privacy in section 13 of the
charter.
Freedom of movement
Section 12 of the charter protects the right of persons to move
freely within Victoria. The power to intercept vehicles
impacts upon freedom of movement. However, I consider
that any restriction upon movement that occurs by reason of
the exercise of the powers is reasonable and justifiable for the
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purposes of section 7(2) of the charter. It is important that
inspectors are able to monitor compliance insofar as it
involves transporting cannabis, and this necessarily involves
being able to intercept vehicles. The powers are limited to
vehicles reasonably believed to be involved in the transport of
cannabis and freedom of movement will only be able to be
restricted for so long as it is necessary to conduct appropriate
checks.
Right to property
Section 20 of the charter provides that a person must not be
deprived of his or her property other than in accordance with
the law.
I consider that the provisions are compatible with the right to
property. To the extent that property is interfered with by the
taking of samples or seizure of documents or other things,
there is no unlawful deprivation of property as it occurs in
accordance with the procedures set out in the bill.
Privilege against self-incrimination
Section 25(2)(k) provides that a person charged with a
criminal offence has the right not to be compelled to testify
against himself or herself or to confess guilt.
The ability to require a person to produce documents means
that a person may be required to produce documents that are
incriminating. Those documents may reveal a criminal
offence and may be used in criminal proceedings. However,
to the extent that this may engage the right in section 25(2)(k),
it is limited to documents being produced for the purposes of
monitoring compliance with a regulatory scheme. It does not
require a person to make a written or oral statement.
Offence provisions — right to be presumed innocent
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proven guilty according to law.
Section 103 creates an offence of permitting a person, other
than those specified persons, to enter licensed premises,
without reasonable excuse. Section 109 creates an offence of
hindering or obstructing a medicinal cannabis inspector,
without reasonable excuse.
These provisions impose an evidential onus on an accused to
adduce or point to evidence capable of establishing a
reasonable excuse. I consider that insofar as there is any limit
upon the right to be presumed innocent, it is reasonable and
justifiable for the purposes of section 7(2) of the charter.
There are a whole range of possible reasonable excuses and
the particular reasonable excuse will fall within the
knowledge of the accused. On the other hand, it is notoriously
difficult for the prosecution to prove a negative such as
absence of reasonable excuse. The provision only imposes an
evidential onus, ensuring that once the accused has pointed to
or adduced evidence of the excuse, the onus reverts to the
prosecution to prove beyond reasonable doubt that the
accused does not have a reasonable excuse.
Part 15 of the bill makes a number of amendments to the
Drugs, Poisons and Controlled Substances Act 1981,
including to amend offences to provide that a person is taken
to be authorised under the act if they are authorised or
licensed under the provisions of the bill. By reason of
section 104 of the act, the accused will bear the legal burden
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of establishing on the balance of probabilities that they are
authorised under the provisions of the bill. While this
amounts to a limitation upon the right to be presumed
innocent, it is reasonable and justified under section 7(2) of
the charter. The bill provides for a scheme of authorisation
which will make it relatively easy for a person to establish
that they are authorised or licensed. In other jurisdictions, it
has been held that the right is not breached where an act is
generally prohibited save in specified circumstances or by
persons of specified classes or with specified qualifications or
with the licence or permission of specified authorities.
Right to a fair hearing
Section 24 of the charter protects the right of parties to civil
proceedings to a fair and public hearing. The bill enables
decisions about licences to be made on ‘protected
information’, as defined in section 3 — that is not disclosed to
the applicant (sections 28, 37, 49, 59). An applicant may
apply to VCAT to review certain decisions in accordance
with section 91. Where a decision is made on protected
information, that information will not be provided to the
applicant and VCAT will not be required to give full reasons.
Rather VCAT must appoint a special counsel to represent the
applicant’s interests (section 93). While the procedure limits a
person’s access to information that will be before VCAT, I
consider that the provisions are compatible with the right to a
fair hearing in section 24 of the charter as the provisions
achieve an appropriate balance between providing the
applicant a reasonable opportunity to be heard and the need to
protect such information. VCAT will have the power to
determine whether in fact the information is protected
information (section 94(1)), the applicant’s interests are
represented through the special counsel procedure
(sections 93–96), and it will ultimately be up to VCAT as to
what weight should be placed upon that information.
Jenny Mikakos, MP
Minister for Families and Children

Second reading
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

This bill is an Australian first.
The Access to Medicinal Cannabis Bill allows for the
lawful cultivation and manufacture of safe and reliable
medicinal cannabis products to help Victorians in
exceptional circumstances.
Many Victorians with terminal illnesses or lifethreatening conditions want to use medicinal cannabis
to relieve their pain and treat their conditions, but
cannot do so legally. This isn’t fair and it isn’t right.
Many Victorians are aware of the case of one child,
who was born healthy but contracted bacterial
meningitis at four weeks old.
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The condition left him with severe brain damage,
epilepsy and cerebral palsy. His seizures would last up
to an hour and a half and doctors said there was nothing
they could do. His parents were told to start planning
his funeral.

The Victorian Law Reform Commission reviewed and
made recommendations on who should be eligible to
use medicinal cannabis, prescribing practices and the
regulation of the manufacturing and distribution of
medicinal cannabis products.

Since then, the child has been taking medicinal
cannabis oil three times a day and is seizure free and
has a good quality of life.

The Victorian Law Reform Commission was extremely
thorough in its investigation — completing extensive
public consultations which included public consultation
forums, written submissions and private consultations.

This story is one of many. Too many parents are
turning to the black market out of desperation to obtain
medicinal cannabis to alleviate their pain and suffering.
The law needs to change, because families should not
have to make the choice between obeying the law and
treating their children.
The Andrews Labor government made a promise to
enable access to medicinal cannabis to people in
exceptional circumstances — a commitment fulfilled
by this bill.
The current law is confusing and complex, and has not
kept up with the views of the community, with surveys
showing the overwhelming majority of Australians
believe the use of cannabis for medicinal purposes
should be legal.
The law currently compels Victoria Police and child
protection officers to investigate parents and carers who
are accessing black market cannabis. Parents, only
trying to do the right thing by their child, have had
police reluctantly knocking on their door. This isn’t fair
for families — or police officers.
One mother was convicted of cultivating and
possessing cannabis that she supplied to her sick cousin
who was suffering from cancer. These investigations
only add additional stress to the patient and their
families.
This legislation will end this nightmare once and for all.
The government will provide a framework to enable
these Victorians to legitimately integrate medicinal
cannabis into their health regime, under the supervision
of a doctor.
In December last year, the Attorney-General referred
the matter of medicinal cannabis to the Victorian Law
Reform Commission and asked them to advise how the
law in Victoria can be changed to legalise and regulate
the use of medicinal cannabis for patients in exceptional
circumstances.

The commission also drew on expertise from the
medical profession. They heard many compelling
stories from people in the community about why
medicinal cannabis should be made legal.
The Victorian Law Reform Commission’s Medicinal
Cannabis report was tabled in Parliament on 6 October
2015 with the government accepting all
42 recommendations, two accepted in principle.
The commission deserves thanks for the thorough and
precise work that has gone into this report, which is
now acting as a roadmap to legalising access to
medicinal cannabis for Victorians in exceptional
circumstances.
It is important we get the balance right between helping
people access medicinal cannabis safely, and
minimising medical risk. The views of the medical
profession are essential to the successful
implementation of a medicinal cannabis scheme in
Victoria.
Consultations to date have been constructive with those
involved from the medical profession, indicating a keen
willingness to work with the government in the
development and implementation of the framework.
President, I now turn to the provisions of the bill.
To ensure Victorians are able to access medicinal
cannabis in exceptional circumstances, the bill will:
enable the Secretary of the Department of Health
and Human Services to:
licence manufacturers;
authorise medical practitioners for the medicinal
cannabis scheme;
authorise medical practitioners on a case-by-case
basis for patients in exceptional circumstances,
when those circumstances are outside of
specified conditions and symptoms;
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enable the Secretary of the Department of Economic
Development, Jobs, Transport and Resources to:
authorise the cultivation and extraction of highquality cannabis for medicinal purposes by
government and licenced commercial private
entities;
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Without commonwealth action, Victorians will not be
able to access medicinal cannabis. That is why in
developing the bill, Victoria has been working closely
with the commonwealth.
The commonwealth’s intended amendments to the
Narcotic Drugs Act 1967 to enable cultivation of
medicinal cannabis is a positive step — but Victoria
needs to make sure this and other commonwealth
actions will mean people can access medicinal
cannabis.

as a priority, the bill provides that children with
severe epilepsy will be eligible to access
government-produced medicinal cannabis from a
date to be proclaimed, most likely in early 2017. It
empowers the Victorian government to prescribe
other eligible patient groups to access commercially
produced products on a later date to be proclaimed
(most likely in 2018);

Once again, Victoria has paved the way and we hope
others can follow. Other jurisdictions are now
considering enabling access to medicinal cannabis. It’s
the right thing.

make consequential amendments to existing
legislation including the Drugs, Poisons and
Controlled Substances Act (1981) to ensure an
integrated framework.

We will continue to work with the medical profession,
industry and people in the community to ensure access
to medicinal cannabis is done so safely, securely and
reliably.

It is intended that medicinal cannabis products will not
be available in a form that can be smoked, in line with
the election commitment and the Victorian Law
Reform Commission’s report. This bill also does not lift
the prohibition on cannabis used for non-medicinal
purposes.

President, parents should not be forced to choose
between breaking the law and breaking their child’s
heart. They deserve better.

To support safe and secure supply of medicinal
cannabis, this bill will enable the establishment of
cultivation and manufacturing industries in Victoria.
Establishing these industries may provide Victorians
with new job opportunities as well as new revenue
streams for growers and manufacturers.

I commend the bill to the house.

This is a significant reform and it will take time to fully
realise, with all of the checks and balances and clinical
input in place to ensure that access is appropriate and
safe. To allow for this, the bill enables a phased
approach to implement the medicinal cannabis scheme
safely and responsibly.
The role of the medical specialists, general
practitioners, pharmacists and nurses is integral to
successful implementation of the scheme. The bill
establishes an independent medical advisory committee
to provide ongoing advice about access to medicinal
cannabis, regarding patient eligibility and the types of
products that should be made available through the
scheme.
Ongoing input from the medical profession will be
sought to make sure that access is as safe as possible
and the medical profession is well equipped to
participate in the scheme.

The Access to Medicinal Cannabis Bill will relieve
people’s suffering and change lives across this state.

Mr Ondarchie — I raise a point of order, President,
at this point. Convention has been with the introduction
of a bill into this place that the government incorporates
its second-reading speech into Hansard. I am seeking
some guidance from the government as to why it chose
not to do it on this occasion.
The PRESIDENT — Order! I thank Mr Ondarchie
for the point of order. It is at the election of the minister
as to whether or not they wish to have their secondreading speech incorporated or whether they would
prefer to read it. I think on most occasions, yes, it is
deemed the best practice to perhaps expedite the
proceedings by tabling the second-reading speech, but
it is at the election of the minister.
Debate adjourned for Ms WOOLDRIDGE (Eastern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 18 February.
Mr Ondarchie — Further to my earlier point of
order, President, I am wondering if the opposition could
have some indication from the government if it is its
intention to read into Hansard all its second-reading
speeches tonight.

ABORIGINAL HERITAGE AMENDMENT BILL 2015
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Ms Pulford — Yes, it is the government’s intention
to read the second-reading speeches for the bills that are
being introduced tonight.

ABORIGINAL HERITAGE AMENDMENT
BILL 2015
Introduction and first reading
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Aboriginal Heritage Council to make decisions about cultural
heritage in their local area) to determine cultural heritage
permit applications without the intervention of government.
Clause 88 enables RAPs to nominate heritage on the register
as ‘sensitive’, which provides greater protection.
Clause 78 provides new functions for the Victorian
Aboriginal Heritage Council (VAHC), which enable it to
assert more control over Aboriginal heritage management,
including the management of a new Aboriginal Cultural
Heritage Fund.

Received from Assembly.
Read first time for Mr DALIDAKIS (Minister for
Small Business, Innovation and Trade) on motion of
Ms Pulford; by leave, ordered to be read second
time forthwith.
Statement of compatibility
For Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade), Ms Pulford tabled following
statement in accordance with Charter of Human
Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter), I make this
statement of compatibility with respect to the Aboriginal
Heritage Amendment Bill 2015.
In my opinion, the Aboriginal Heritage Amendment Bill
2015, as introduced to the Legislative Council, is compatible
with human rights as set out in the charter. I base my opinion
on the reasons outlined in this statement.
Overview
The bill raises human rights issues by amendments improving
Aboriginal cultural heritage protection and expanding the
scope of Aboriginal cultural heritage protection to include
Aboriginal intangible heritage. The amendments to the
Aboriginal ancestral remains system also raise human rights
issues.
Entry, search and seizure powers of authorised officers will
impact on human rights, as will new amendments relating to
the private possession of secret and sacred Aboriginal objects.
Finally, the charging of fees to individuals also raises human
rights considerations.
Human rights issues
Promotion of Aboriginal cultural rights
Section 19 (cultural rights)
Section 19(2) of the charter confirms the distinct cultural
rights of Aboriginal people, including the right to not be
denied the enjoyment of their identity and culture. This is the
central purpose of the bill, as stated in clause 1.
The bill’s scheme improves the protection and management
of Aboriginal cultural heritage in accordance with the wishes
of traditional owners. Specifically, clause 35 provides
increased powers for registered Aboriginal parties (RAPs —
regional traditional owner groups appointed by the Victorian

Further, sections 19(2)(b) and (c) of the charter confirm that
Aboriginal people should not be denied the right to maintain
and use their languages, or to maintain their ‘distinctive
spiritual, material and economic relationship with the land
and waters and other resources with which they have a
connection under traditional laws and customs’. These rights
are specifically promoted by clause 59 relating to the
protection of Aboriginal intangible heritage, which includes
languages and spiritual connections with land and waters.
Aboriginal ancestral remains
Section 13 (rights to privacy and reputation)
Section 17 (protection of families and children)
Section 19 (cultural rights)
Section 13 of the charter provides for a person the right not to
have his or her family and close or enduring and personal
relationships unlawfully or arbitrarily interfered with.
Section 17 of the charter provides the right of protection of
the family and children. The Aboriginal ancestral remains
processes established in clauses 10–18 promote these rights.
Through enabling traditional owners to control the process of
returning the physical remains of their ancestors from
institutional and private possession to their ancestral lands, the
bill enhances close and enduring personal and family
relationships. Further, clause 18 will enable traditional owners
to lay these remains to rest and to participate in culturally
appropriate burial ceremonies, which enhance connections
between traditional owners across generations. Section 19 is
described above, and is also promoted by this part.
Entry, search and seizure and obtaining information
Section 13 (right to privacy and reputation) and section 20
(property rights)
Under section 13 of the charter, a person has the right not to
have their privacy unlawfully or arbitrarily interfered with.
Under section 20 of the charter, a person has the right not to
be unlawfully deprived of property. These rights are relevant
to the entry, search and seizure powers in the bill.
Clause 105 establishes Aboriginal heritage officers (AHOs)
as authorised enforcement officers. AHOs will replace
inspectors under the current act. The provisions in
clauses 105–125 provide for AHOs to enter, search and seize
property in specified circumstances.
The circumstances in which these actions may take place are
clearly circumscribed in the bill and safeguards exist to ensure
accountability, such as the requirement for AHOs to produce
identification, obtain a warrant to enter land if consent is not
obtained, report any entries and to receipt and return seized
property if not required. Clause 120 clarifies the current
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process for return of seized property and provides for
oversight by a court or tribunal.
Consequently, any limitations on the rights to privacy and
property are not unlawful and not arbitrary.
Sections 24 (right to fair hearing) and 25(2)(k) privilege
against self-incrimination
Clauses 121 and 122 allow an AHO to require a person to
give their name, address and other information. These clauses
do not expand the current powers of inspectors in the act, but
rather amend the person able to do so. The current provisions
allowing the compelling of information (sections 180 and
181), which will be retained after amendment, provide that it
is an offence for a person to refuse to give their name and
address or provide information without reasonable excuse.
The ability to compel information engages the right against
self-incrimination in sections 24 and 25(2)(k) of the charter.
However, the amended provision will retain the current
defence that it is a reasonable excuse if the information (that
can be compelled under section 181) would tend to
incriminate the person. Therefore, the provision does not limit
section 25(2)(k). The provision will also engage the right to
privacy, but as above, is unlikely to be unlawful or arbitrary,
and therefore will not be a limit.
Offences
Section 25(1) (presumption of innocence)
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law.
Clause 25 is an offence of strict liability which engages
section 25(1) of the charter. Strict liability offences limit the
right to be presumed innocent in section 25(1). The bill
contains no examples of offences reversing the onus of proof
or expanding on existing offences.
Clause 25 creates a strict liability offence of doing an act
which does or is likely to cause harm to Aboriginal cultural
heritage. This is justified for a number of reasons.
The offence is not punishable by imprisonment. The penalty
for this offence is considerably lower than that of the
equivalent indictable offence in clause 24(1).
The new strict liability offence is being introduced to increase
the deterrent power of the act and to provide government with
greater enforcement flexibility. The new offence will address
low level incidents of harm, which is currently lacking in the
act.
The strict liability nature of the offence will encourage people
to exercise proper due diligence in planning and carrying out
activities in order to minimise the probability of harming
Aboriginal cultural heritage.
It will also bring the Victorian act into line with recent
successful amendments in New South Wales.
Finally, it will address a serious shortcoming in enforcing this
type of provision — that of proving the accused’s knowledge
of the nature of the heritage harmed in the absence of the
accused conducting any due diligence.
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The defence of reasonable mistake of fact will apply. In
addition, my department will provide guidance material for
Victorians on the proper exercise of due diligence which, if
followed, will minimise the risk of prosecution under this
provision.
Clauses 121 and 122 allow AHOs to request information if
that officer reasonably suspects that a person has committed
or is committing an offence against the act. Clause 121
requires a person to provide information to an AHO on
request, and clause 122 has a similar requirement relating to a
request for information from an AHO who has entered land or
premises under division 2 of part 11. It is an offence for a
person not to comply with a request for information from an
AHO without reasonable excuse. Clause 122 operates with
section 181(3) of the act, which provides that it is a
reasonable excuse not to comply with a request for
information from an AHO if the person believes providing
this information would incriminate them. Clause 125 provides
that a person may not obstruct or hinder an authorised officer
in the carrying out of the officer’s duties or powers.
These provisions already exist in the act. The amendments do
not change the scope of the powers or the offence, but merely
provide the powers to AHOs in lieu of authorised officers.
However, as the act has not been previously assessed for
compatibility, these provisions are included in this statement
of compatibility.
The offences that clauses 121, 122 and 125 amend require the
defendant to provide a reasonable excuse to avoid liability
reverse onus provisions which limit the right to be presumed
innocent under section 25(1) of the charter. However, the
limitation in clauses 121, 122 and 125 is reasonable, as the
excuse will be a matter within the knowledge of the defendant
that is readily provable. Further, the offences in clauses 121,
122 and 125 are less serious than other offences in the bill and
attract a relatively low penalty.
Hon. Philip Dalidakis, MP
Minister for Small Business, Innovation and Trade

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

Incorporated speech as follows:
In doing so I would like to acknowledge the people of the
Kulin nation — the traditional owners and custodians of the
land on which the Parliament stands. The government pays
our respects to their Elders — past and present — and takes
this opportunity to acknowledge the many Aboriginal nations
who have lived on this land for thousands of generations prior
to and since the establishment of the state of Victoria.
Aboriginal people have lived in Victoria for the better part of
50 000 years. Over that incomprehensible age Aboriginal
people left an enduring legacy of their lives, cultures, societies
and economies on the landscape. Along with rock paintings;
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tool production sites; the remnants of coastal camping places;
and scarred trees, Aboriginal people also left amazing and
elaborate engineering works such as the Budj Bim cultural
landscape. The government is now progressing the elevation
of Budj Bim to the world heritage list. If successful, it will be
the first place in Australia to be listed solely for its Aboriginal
cultural heritage values.
Aboriginal cultural heritage in Victoria is remarkable indeed.
However, Aboriginal cultural heritage is not just the physical
remnants of past lives. It is Aboriginal language and stories,
ritual, art, traditional knowledge and relationships with the
natural environment. Traditional owners in Victoria live their
cultural heritage. As a constant element of their identity it is
inherent in traditional owner interactions with and
contributions to our 21st century society and culture. It is a
part of their very being, and as such, it is a part of all
Victorians.
This centrality of Aboriginal cultural heritage to traditional
owner identity is particularly critical to consider in the context
of the rapid and often violent colonisation of Victoria by
Europeans. In the process of dispossessing Aboriginal people
of their land, Europeans also sought to strip Aboriginal people
of their cultures and identities. They did not succeed. But
Aboriginal cultural heritage still faces significant threats
today. In this context, the government is humbled by the
responsibility of enacting legislation to properly protect
Aboriginal cultural heritage.
Any legislation protecting Aboriginal cultural heritage must
walk a delicate line, lest it merely further dispossess
Aboriginal people from their cultural heritage. The first
Victorian law in this field — the Archaeological and
Aboriginal Relics Preservation Act 1972 — did not reconcile
Aboriginal people with the power to make decisions about
their cultural heritage.
The later commonwealth Aboriginal and Torres Strait
Islander Heritage Protection Act 1984 made some progress in
this respect, but it did not work with the later emergence of
native title in the 1990s, nor did it provide any clear processes
for land use and development industries to meet their
obligations.
In this environment, nearly 10 years ago, the Bracks Labor
government introduced the current act which revolutionised
the protection and management of Aboriginal cultural
heritage in Victoria.
The Aboriginal Heritage Act 2006 returned to traditional
owners rights to determine appropriate protection for their
cultural heritage places. It recognised a broader range of
Aboriginal cultural heritage. And it provided clear cultural
heritage management processes for industry to follow.
The act dramatically altered the way in which Victorians
interact with the Aboriginal cultural heritage of this state. It
still does so in five key ways.
First and foremost, it places traditional owners at the centre of
decision-making about their cultural heritage by establishing
the Victorian Aboriginal Heritage Council. This council of
11 eminent Victorian traditional owners appoint registered
Aboriginal parties — the cornerstone of Victoria’s Aboriginal
cultural heritage management and protection system.
Registered Aboriginal parties are the primary sources of
knowledge and advice about the Aboriginal cultural heritage
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of their regions. They provide education and cultural
knowledge to the broader community. Critically, they
represent the traditional owners of their areas in determining
appropriate management of their cultural heritage in land use
and development projects.
Second, the act establishes a clear process for land use and
development industries to follow in accounting for their
cultural heritage responsibilities. The cultural heritage
management plan process has resulted in better protection and
management of Aboriginal cultural heritage, real engagement
between traditional owners and industry and real savings for
industry, by addressing Aboriginal cultural heritage matters
early in the development process.
Third, the act strengthens penalties relating to harming
Aboriginal cultural heritage, thereby creating an effective
deterrent.
Fourth, it provides traditional owners with the power to
prevent the secretary from issuing permits to harm Aboriginal
heritage — giving traditional owners a critical say in
managing and protecting their important places and objects.
Finally, it establishes an appeal process through the Victorian
Civil and Administrative Tribunal — providing a fair and
independent arbitrator of disputes involving cultural heritage
management plans and cultural heritage permit decisions.
This government is proud that as a result of the act,
Aboriginal cultural heritage management is a central
consideration in the land use and development process. The
current amendment bill advances this critical objective.
The review of the act was carried through by previous
governments over 2010 to 2014, and finalised by this
government today. Along the way, the bill has been the
subject of intensive and widespread consultation with
traditional owners, industry groups, local, state and
commonwealth governments and cultural heritage
professionals. The government thanks them all for their
valuable contribution and insight leading to the development
of the bill.
Increasing Aboriginal self-determination
During the review, traditional owners told us they wanted to
strengthen the act to provide them with greater decisionmaking roles and responsibilities.
The bill does this in a number of ways.
First, it provides registered Aboriginal parties with the power
to evaluate cultural heritage permit applications, removing
government from the process and placing this function
squarely in traditional owner hands.
Second, and importantly, the bill provides the nation’s
strongest protection and most comprehensive process for
treating Aboriginal ancestral remains. For the first time in
Victoria traditional owners, through the Victorian Aboriginal
Heritage Council, will be in control of determining what
happens with their ancestors.
Over many years, the government has heard from traditional
owners about the mistreatment of their ancestors and I cannot
stress enough just how significant these Aboriginal ancestral
remains amendments are for Victorian traditional owners.
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It is time for people and institutions to return Aboriginal
ancestral remains collected in the past for research or
curiosities to their traditional owners. The bill mandates
public institutions such as universities and museums report to
the Victorian Aboriginal Heritage Council within two years
about any Aboriginal ancestral remains they possess. The
council will be empowered to decide what is to be done with
those remains.
Third, the bill returns enforcement powers to Aboriginal
Victorians, who operate at the front lines in protecting their
cultural heritage places. Aboriginal heritage officers will have
special powers to stop works for 24 hours if they believe an
offence has occurred or is likely to occur.
Finally, the bill provides increased powers and functions to
the Victorian Aboriginal Heritage Council. These include
greater oversight of registered Aboriginal parties. They also
include a responsibility to report annually to the minister, and
importantly, to report on the state of Victoria’s Aboriginal
cultural heritage every five years. These powers and functions
increase the oversight traditional owners have of Victoria’s
Aboriginal cultural heritage management and protection.
Improvements for industry
In Aboriginal cultural heritage management, industry
stakeholders want certainty, clarity and consistency of
process. The amendments address this by improving the
certainty of when a cultural heritage management plan is
required by establishing a new due diligence process which
can be certified by government. This certified due diligence
assessment — the preliminary Aboriginal heritage test — can
be used by industry to determine whether or not a cultural
heritage management plan is required for a project.
The bill establishes a new administrative process for engaging
with traditional owners on projects in areas of Victoria where
a registered Aboriginal party has yet to be appointed. The
Secretary to the Department of Premier and Cabinet will have
the power to appoint an activity advisory group comprising
relevant traditional owners of that area. The activity advisory
group will act as a registered Aboriginal party for engagement
on the project, but without approval rights, which will remain
with the secretary.
The bill also allows for amendments to approved cultural
heritage management plans — obviating the need to start a
plan again.
Industry asked for better resourcing of registered Aboriginal
parties, as the development approvals process runs more
smoothly in those areas where a registered Aboriginal party
has been appointed by the Victorian Aboriginal Heritage
Council. In addition to introducing this bill, the government
has met this challenge by allocating $20.9 million towards
Victoria’s Aboriginal cultural heritage management and
protection system — including necessary operational support
for registered Aboriginal parties.
These amendments and resources will improve the certainty,
clarity and consistency industry demands from Victoria’s
Aboriginal cultural heritage management system, while
enhancing the protection and management of Aboriginal
cultural heritage and providing more opportunities for
traditional owners to be properly engaged.
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Improving Aboriginal cultural heritage management and
protection
The bill creates Aboriginal cultural heritage land management
agreements to foster closer relationships between public land
managers and registered Aboriginal parties. These
agreements will facilitate better strategic planning and
provide public land managers with greater flexibility to
manage the impact of routine management works on
Aboriginal cultural heritage.
The bill introduces greater security measures for the Victorian
Aboriginal Heritage Register. The register, which was
established in 1972, is an invaluable repository for
information about Victoria’s Aboriginal cultural heritage.
There are currently records of over 36 000 Aboriginal places
and objects listed on the register. The Victorian government
acknowledges the cultural sensitivity of some of this
information and restricts access to certain people for certain
purposes. Now traditional owners will be able to nominate
sensitive information on the register for extra security,
increasing protection for this information. Nominated
information will then only be able to be accessed with
permission of the relevant registered Aboriginal party or the
Victorian Aboriginal Heritage Council. This ensures sensitive
cultural information is appropriately managed while still
maintaining the critical useability of the register for all
Victorians.
The bill establishes an Aboriginal Cultural Heritage Fund,
which will work similarly to the Victorian Heritage Fund
established under the Heritage Act 1995. All fees and charges
collected by government under the Aboriginal Heritage Act
will be deposited into the fund for use by the Office of
Aboriginal Affairs Victoria in consultation with the Victorian
Aboriginal Heritage Council. Funds may be allocated to
registered Aboriginal parties, or for specific protection works,
for example. The fund will also be able to receive bequests
and gifts.
Improving enforcement and compliance
In the eight years of the act’s operation, the Office of
Aboriginal Affairs Victoria has undertaken almost
200 investigations into potential offences. Despite
unauthorised harm to Aboriginal cultural heritage occurring,
there has yet to be a case of unauthorised harm brought before
the courts. An act which is difficult to enforce lacks the ability
to fulfil its objectives and purpose, as the deterrent effect
inherent in its offence and penalty provisions is diminished.
Government has listened to many during the review of the act
who bemoaned the difficulty of proving a case of harm, and
the consequent undermining of the act’s objectives. We agree
the act needs to be stronger. We note developments in this
area, particularly in New South Wales, where amendments to
its Aboriginal cultural heritage protection laws have resulted
in greater enforceability and more successful prosecutions for
unlawful activities.
In response, the bill strengthens the existing harm offences by
removing a redundant hurdle to prosecuting cases of harm,
thus bringing it into line with similar offences in other
legislation. In addition, the bill introduces a new strict liability
offence as an additional enforcement tool. This is also
consistent with recent changes in other jurisdictions. The
penalty associated with this new offence is much lower than
the other major offences, but it will enable greater

EDUCATION AND TRAINING REFORM AMENDMENT (VICTORIAN INSTITUTE OF TEACHING) BILL 2015
Thursday, 11 February 2016

COUNCIL

215

enforceability of the act and greatly increase its deterrent
effect.

in the driving seat and able to control how their traditional
knowledge is used by the broader community and industry.

The bill introduces other new offences. It will be an offence to
commence an activity for which a cultural heritage
management plan is required without first preparing and
obtaining approval for such a plan. This will increase
compliance and will provide even more incentive for industry
to consider impacts on Aboriginal cultural heritage early in
land use and development processes.

Victoria’s Aboriginal Heritage Act broke new ground in
2006. It greatly improved the way Aboriginal cultural
heritage is protected and managed in this state. It served to
increase respect for Victoria’s Aboriginal cultural heritage. It
has inspired other states to follow suit, and is a model
internationally.

It will be an offence to fail to comply with the conditions of a
cultural heritage management plan. This will strengthen the
cultural heritage management plan process, improve
compliance and facilitate better Aboriginal cultural heritage
management.
It will be an offence to misuse information obtained from the
Victorian Aboriginal Heritage Register. This will help to
safeguard the sensitive information contained within that
database.
The bill introduces additional offences related to failing to
report Aboriginal ancestral remains to the Victorian
Aboriginal Heritage Council. This will encourage institutions
to investigate, report and return any Aboriginal ancestral
remains held in their possession.

The bill represents another significant step forward for
Victoria on the road to true reconciliation with Aboriginal
people, and toward true Aboriginal self-determination.
I commend the bill to the house.

Debate adjourned for Ms CROZIER (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 18 February.

EDUCATION AND TRAINING REFORM
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OF TEACHING) BILL 2015
Introduction and first reading

These improvements to enforcement and compliance tools
will result in stronger protection for Victoria’s Aboriginal
cultural heritage.
Aboriginal intangible heritage
There is an increasing global focus on protecting Indigenous
peoples’ vulnerable intangible cultural heritage. The bill
places Victoria at the cutting edge in Australia in this area.
Victoria’s rich Aboriginal culture has significantly shaped our
values and traditions — from our music, art and stories to
environmental management practices and even the
development of Australian Rules football. The influence of
Aboriginal culture on Victorian society has not been properly
acknowledged in our past, and it is important we recognise its
value in the future.
Aboriginal intangible heritage is not protected adequately by
current intellectual property laws, patent laws or copyright
laws. Stories, songs, dances, language, manufacturing
techniques and knowledge about the properties and
management of plants and animals are central to traditional
owner culture and wellbeing, and deserve proper statutory
protection as part of the cultural heritage of Victorian
traditional owners.
The bill provides a process for registered Aboriginal parties
and other eligible traditional owner organisations to nominate
particular intangible heritage for registration. Once registered,
anyone wishing to use that intangible heritage for their own
purposes will require a formal agreement with the relevant
traditional owner organisation.
The revolutionary Aboriginal intangible heritage amendments
in the bill will create new opportunities for economically
beneficial partnerships between Aboriginal people and
industry, promote new Aboriginal industries and advance
reconciliation and self-determination. This will significantly
increase respect for Aboriginal culture and traditional
knowledge and provide opportunities for it to be appropriately
shared and celebrated. It will finally place traditional owners

Received from Assembly.
Read first time for Mr HERBERT (Minister for
Training and Skills) on motion of Ms Pulford; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Mr HERBERT (Minister for Training and
Skills), Ms Pulford tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter), I make this
statement of compatibility with respect to the Education and
Training Reform Amendment (Victorian Institute of
Teaching) Bill 2015.
In my opinion, the Education and Training Reform
Amendment (Victorian Institute of Teaching) Bill 2015, as
introduced to the Legislative Council, is compatible with
human rights as set out in the charter. I base my opinion on
the reasons outlined in this statement.
Overview
The bill amends the Education and Training Reform Act 2006
(the act) to:
a.

empower the Victorian Institute of Teaching (the
institute) to suspend, on an interim basis, the registration
of a teacher or early childhood teacher, or a permission
to teach, where the VIT has a reasonable belief that the
teacher poses an unacceptable risk of harm to children
and the suspension is necessary to protect children; and
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enable the Australian Education Union (Victorian
Branch) (the AEU) and the Independent Education
Union (Victoria Tasmania) (the IEU) to nominate
people for appointment to the council of the institute.
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a teacher’s registration, the institute is required to record that
fact on the register of disciplinary action. The notifications
and the published record will contain personal information by
virtue of identifying the individual and noting the fact that
their professional registration is suspended.

Human rights issues
The following rights under the charter are relevant to the bill:
a.

every child’s right to such protection as is in his or her
best interests and is needed by reason of being a child
(section 17(2));

b.

the right of families to be protected by society and the
state (section 17(1));

c.

the rights to privacy and reputation (section 13);

d.

the right to a fair hearing (section 24(1));

e.

the right to freedom of association (section 16(2)); and

f.

the right to take part in public life (section 18).

Section 17: protection of families and children
In my view, the bill promotes the protection of families and
children under section 17 of the charter.
Section 17(2) of the charter provides that every child has the
right, without discrimination, to such protection as is in his or
her best interests and is needed by him or her by reason of
being a child. Section 17(2) recognises that children are
vulnerable because of their age and entitled to special
protection.
Section 17(1) of the charter provides that families are the
fundamental group unit of society and are entitled to be
protected by society and the state. Section 17(1) recognises
the importance of the family unit in today’s society and
acknowledges the role that the government plays in protecting
families.
Clause 5 of the bill amends the act to allow the institute to
suspend the registration of a teacher or early childhood
teacher, or a permission to teach, if the institute reasonably
believes that the teacher poses an unacceptable risk of harm to
children and the suspension is necessary to protect children.
The proposed power provides the institute with the ability to
take immediate action to suspend a teacher and enable their
removal from a teaching or education and care environment
while serious allegations against the teacher, and regarding
potential harm to children, are investigated further. The
proposed power promotes children’s rights to such protection
as is in their best interests and needed by them by reason of
being a child and recognises the importance of families and
the role of society and the state in protecting them.
Section 13: privacy and reputation
Sections 13(a) and 13(b) of the charter together provide that
people have the rights not to have their privacy unlawfully or
arbitrarily interfered with and not to have their reputation
unlawfully attacked.
Clause 5 of the bill amends the act to require the institute to
notify a teacher’s employer if that teacher’s registration has
been suspended. In addition, whenever the institute suspends

In my opinion, clause 5 of the bill is relevant to, but does not
limit, the rights under section 13 of the charter.
There is no unlawful interference with the right to privacy
because there will be a legislative basis for the institute to
notify specific people, or publish on a register, information
that identifies an individual teacher. The notification and
publication requirements in the bill are critical to ensure
employers or potential employers are aware of the current
registration status of individual teachers.
Promoting awareness of the suspension of an individual
teacher’s registration is reasonable (and not arbitrary) because
it is necessary for the effective operation of a professional
registration scheme. In addition, promoting awareness of the
institute’s summary suspension decision is necessary to
protect children from an unacceptable risk of harm (both at
the school or service at which the teacher is currently
employed and other places where the teacher may seek
alternative employment).
Similarly, the institute’s reasonably formed belief about
gravity of risk a teacher poses to children, and notification
and publication of a suspension on the basis of that belief,
does not unlawfully attack a person’s reputation. The institute
will be authorised by law to summarily suspend a registered
teacher or early childhood teacher if the institute forms a
belief, on reasonable grounds, that the teacher poses an
unacceptable risk to children. The notification or publication
of the fact of a teacher’s suspension, for the duration of the
suspension, does not unlawfully attack a person’s reputation.
Such notifications and publication are required by law.
Section 24: fair hearing
Section 24(1) of the charter guarantees the right to a fair and
public hearing in both civil and criminal proceedings.
Clause 5 allows the institute to summarily suspend a teacher’s
registration pending the outcome of an investigation or
hearing. In my opinion, clause 5 may limit a person’s right to
a fair hearing under section 24(1) of the charter. However, I
consider this limitation to be reasonable and proportionate in
accordance with section 7(2) of the charter.
The section 24(1) right to have a criminal charge or civil
proceeding decided by a competent, independent and
impartial court or tribunal after a fair and public hearing is
relevant because clause 5 of the bill does not provide a
registered teacher with an opportunity to be heard and make
submissions before the institute decides to summarily suspend
that teacher’s registration.
The institute’s decision to summarily suspend a teacher’s
registration, and their right to teach, without first holding a
hearing abrogates the principle of procedural fairness and
other common-law rights. The procedural protections operate
after the initial decision to suspend a teacher’s registration.
The purpose of clause 5 of the bill is to ensure that the
institute has the power to take immediate action to protect
children from potentially serious harm. Currently the institute
can only suspend a registration once the police have charged
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the teacher with a sexual offence or after having conducted an
investigation and hearing into the teacher’s conduct or fitness
to teach. This creates an unacceptable risk to Victorian
children who may be harmed in the time between serious
allegations first being made and police charges being laid or
disciplinary action taken by the institute.
In my opinion, the limitation on procedural fairness is
reasonable and proportionate in the circumstances because the
institute currently has no power to summarily suspend a
teacher’s registration pending further inquiry or investigation
by the police or the institute.
To minimise the impact on the individual teacher, the bill will
require the institute to review the continuation of the
suspension at least once every 30 days. This review provides
a fair hearing very shortly after the initial suspension and
provides the suspended teacher the right to make submissions
to the institute, which must be considered by the institute.
Further, the bill requires the institute to revoke the suspension
once the institute believes the risk to children no longer exists.
These measures aim to ensure that a teacher’s registration is
not suspended for longer than is necessary to protect children.
The institute could be required to issue a show-cause notice or
notice of intention before suspending a teacher’s registration
on the basis that the teacher poses an unacceptable risk of
harm to children. However, this needs to be balanced against
the bill’s purpose, which is to protect children from
potentially serious harm. I consider that the less restrictive
approach is not reasonable to achieve the purpose.
Section 16: freedom of association
Section 16(2) of the charter provides that every person has the
right to freedom of association with others, including the right
to form and join trade unions.
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The right to participate in public affairs is a broad concept,
which embraces the exercise of governmental power by all
arms of government at all levels.
Clauses 15 and 16 of the bill amend the act to require the
minister to recommend, for appointment to the council of the
institute, a minimum of five nominees of the AEU and a
minimum of two nominees of the IEU. The act already has
the practical effect of requiring the minister to consider
recommending persons from specified classes for
appointment to any position on the council. Under the bill the
minister must consider those people nominated by the AEU
or the IEU for 7 out of the 13 appointed positions on the
council.
The bill may therefore limit the right to take part in public life
under section 18(1) of the charter. I consider this limitation to
be reasonable and proportionate in accordance with
section 7(2) of the charter.
The purpose of the limitation in clauses 14 and 15 of the bill
is to ensure that the council of the institute is representative of
the stakeholders and sectors that are subject to regulation by
the institute.
The council’s primary function is to manage the affairs of the
institute, which is responsible for the regulation and
registration of teachers and early childhood teachers in
Victoria.
Other functions of the institute include developing,
establishing and maintaining standards of professional
practice and codes of conduct and investigating the conduct,
competence and fitness to teach of registered teachers and
early childhood teachers.

Clauses 15 and 16 of the bill amend the act to require the
minister to recommend, for appointment to the council of the
institute, persons nominated by the AEU and the IEU. In my
opinion, these clauses are relevant to, but do not limit, the
right to freedom of association under section 16 of the charter.

One of the underlying objectives of the institute’s establishing
legislation is that the institute is representative of, and its
strategic direction is set by, a range of education sector
stakeholders who are affected by and interested in the
institute’s functions. This enables the institute to make
informed and appropriate decisions in relation to the
discharge of its functions and the exercise of its powers.

Participants in the education industry will still have the right
to form a union or join an existing union of their choosing. It
is possible that representation on the council would be one of
a range of factors considered by a person when deciding
which union best represents their professional and industrial
interests. However, representation on the council would
clearly not be the sole or determinative factor nor does the bill
prevent a person from choosing a union other than the AEU
or IEU.

In Victoria, there are approximately 120 000 registered
teachers as at June 2015. The institute’s functions were
expanded on 30 September 2015 to include the regulation and
registration of an additional 5000 early childhood teachers.
The AEU has a membership base of about 53 000 teachers
and early childhood teachers. The IEU has about
20 000 members. The proposed composition of the council
reflects the proportion of registered teachers and early
childhood teachers represented by these unions.

The bill seeks to provide the AEU and IEU with
proportionate representation on the council given that they are
overwhelmingly Victoria’s largest education unions in terms
of membership base. It is also possible that the minister may
recommend for appointment a person that represents a union
other than the AEU and IEU as one of the government’s six
remaining appointments.

The discharge of the institute’s functions and exercise of its
powers have the potential to impact on the livelihoods and
reputations of the individuals who are regulated by the
institute. Knowledge of the teaching and early childhood
teacher professions is critical for the institute to function
properly, effectively and appropriately.

Section 18: taking part in public life
Section 18(1) of the charter provides that every person in
Victoria has the right, and is to have the opportunity, without
discrimination, to participate in the conduct of public affairs
directly or through freely chosen representatives.

The minister also retains the discretion to recommend for
appointment six other people that meet the criteria set out in
sections 2.6.6A and 2.6.6B of the act. Accordingly, the
minister retains the flexibility to ensure that the council has
the right balance of skills, experience and qualifications and
represents a range of interests from the education sector,
including employers of early childhood teachers (i.e.
providers of early childhood education and care services), the
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independent schools sector, the Catholic schools sector, the
tertiary and higher education sector and parents of students.
The appointment of members to the council could be based
solely on the minister’s discretion. However, this will not
guarantee that the interests of a majority of teachers (who are
represented by the AEU and IEU) will be represented on the
council. The bill seeks to ensure that representation on the
council.
The Hon. Steve Herbert, MLC
Minister for Training and Skills

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

Incorporated speech as follows:
The bill proposes amendments to part 2.6 of the Education
and Training Reform Act 2006. Part 2.6 establishes the
legislative framework for Victoria’s teacher and early
childhood teacher regulator, the Victorian Institute of
Teaching.
The primary purpose of the bill is to empower the institute to
suspend the registration of a teacher or early childhood
teacher, on an interim basis and pending an investigation,
where the institute holds a reasonable belief that the teacher
poses an unacceptable risk of harm to children and the
suspension is necessary to protect children.
The new suspension power seeks to close a gap in the
institute’s existing powers aimed at ensuring that Victorian
schools and early childhood services are safe and protected
environments. Currently, the institute may only suspend the
registration of a teacher or early childhood teacher if they
have been charged with a sexual offence or after the institute
has conducted an investigation and hearing into the teacher’s
conduct or fitness to teach. The institute does not currently
have the power to suspend a teacher’s registration prior to an
investigation even where there are serious allegations about
the risk that teacher poses to children and the police are
investigating those allegations.
This means that even if a teacher has been investigated by his
or her employer, and the investigation has resulted in the
termination of the teacher’s employment because the teacher
poses a risk to children, the teacher’s registration continues to
be active and he or she may be able to look for teaching or
early childhood teacher positions elsewhere.
The amendments proposed in the bill close this gap by
allowing the institute to take swift and immediate action to
suspend the registration of a teacher or early childhood
teacher, and requiring the institute to notify any employers
about the suspension, to ensure that any teacher who poses an
unacceptable risk of harm to children is removed from the
proximity of children as quickly as possible.
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In addition to notifying a suspended teacher’s employers, the
bill contains provisions which require the institute to record a
suspension on the register of disciplinary action. The register
is a publicly available document which employers and
prospective employers, such as schools and early childhood
services, are expected to check frequently to determine
whether their employees or prospective employees hold an
active registration. By recording a suspension on the register,
the institute will reduce the potential for a school or early
childhood service to employ a teacher whose registration has
been suspended because of the risk they pose to children.
The government recognises that suspending a teacher without
first holding a hearing may seem unfair and could potentially
impact on a teacher’s livelihood or reputation. This is why the
bill contains a number of protections which minimise the
potential impact a suspension will have on a teacher or early
childhood teacher.
First of all, the bill will require the institute to review the
continuation of the suspension at least once every 30 days to
determine if it continues to hold a reasonable belief that the
teacher poses a risk to children and the suspension is
necessary to protect children. A teacher whose registration
has been suspended will be able to make submissions to the
institute, which the institute will be required to consider, at
any time after the suspension has been imposed.
Furthermore, the act will contain a provision which requires
the institute to immediately revoke a suspension, either on
review of the suspension or at any other time, if it no longer
holds a reasonable belief that the teacher poses a risk to
children. As a result, the suspension will only ever be in place
for as long as the institute holds the requisite reasonable
belief.
Thirdly, the proposed amendments will require the institute to
immediately commence an inquiry into the substantive
allegations which give rise to the suspension. An inquiry
consists of an investigation and a hearing into a teacher’s
conduct, competence, fitness to teach or ability to practise as a
teacher. The act contains existing requirements that an
investigation must be conducted as expeditiously as possible
having regard to the circumstances of the relevant matter.
Accordingly, unless there are circumstances that warrant the
institute deferring an investigation, the institute is compelled
to deal with a suspended teacher under the ordinary
disciplinary provision in part 2.6 as quickly as possible.
Situations where the institute may defer an investigation
include where a criminal investigation is underway and
Victoria Police has requested the institute refrain from
conducting its own investigation to avoid prejudicing the
police investigation. In such cases, the institute would be
expected to immediately commence its disciplinary process
upon the completion of the police investigation.
Finally, when the interim suspension ceases, either because
the institute revokes the suspension or decides to take other
disciplinary action after a hearing into the matter, the
amended act will require the institute to notify any employers
of the cessation of the suspension and remove the record of
suspension from the register of disciplinary action.
Empowering the institute to summarily suspend the
registration of a teacher pending an investigation by the police
or the institute recognises the importance of taking quick and
protective actions when serious misconduct allegations are
made, and children are involved and at risk.
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Part 3 of the bill seeks to amend part 2.6 of the act to enable
the Australian Education Union (AEU) and the Independent
Education Union (IEU) to nominate people for appointment
to the council of the institute.
The council, which directs the strategic operations of the
institute, is currently constituted by 12 members; 11 are
appointed by the Governor in Council based on
recommendations by the minister and the 12th member is the
Secretary of the Department of Education and Training or a
nominee of the secretary. Currently, four council members
are also AEU members and two are also IEU members.
In addition to registering teachers and early childhood
teachers, the institute is also responsible for developing,
establishing and maintaining standards of professional
practice and codes of conduct for, and investigating and
disciplining members of, the professions it regulates. To
enable the institute to properly discharge its functions and
duties and exercise its powers, the council membership
consists of people representing a range of education sector
stakeholders who are affected by and interested in the
institute’s functions.
There are about 120 000 registered teachers in Victoria. On
30 September 2015, the institute’s functions were expanded
to include the regulation and registration of up to an
additional 5000 early childhood teachers. The AEU has a
membership base of about 53 000 teachers and early
childhood teachers. The IEU has about 20 000 members.
The bill proposes a composition of the council that reflects the
proportion of registered teachers and early childhood teachers
represented by unions in Victoria. Once the amendments
commence, the minister will be required to recommend that
the Governor in Council appoint to the council five people
nominated by the AEU and two people nominated by the
IEU.
While the bill essentially enshrines the existing composition
of the council, it also provides the AEU with an additional
position which must be a registered early childhood teacher.
Requiring the AEU to nominate at least one early childhood
teacher recognises the expanded role of the institute in
relation to early childhood teachers and that the AEU is the
union that represents early childhood teachers.
To ensure that the AEU and IEU do not have a majority of
votes, and to allow the minister to recommend for
appointment a representative of employers of early childhood
teachers, the bill will also increase the number of
government-appointed council members by one. This,
together with the additional position for the AEU’s early
childhood teacher member, will bring the total number of
council members to 14 consisting of:
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The bill will introduce a flexible process for the appointment
of AEU and IEU nominees by empowering the minister to
call for nominations from the unions. In practice, I envisage
that the minister will also request that the unions:
nominate people who promote the interests of a range of
their stakeholders and members;
nominate a minimum number of nominees to provide
the minister with flexibility to ensure an appropriate
balance of skills and experience on the council; and
nominate a minimum number of women to assist the
government to meet its ‘women on boards’
commitment, which includes governing boards such as
the VIT council.
The bill includes provisions which require union nominees to
satisfy the existing requirement that council members have
the skills, experience and qualifications to enable the council
to exercise its powers and perform its duties and functions. If
the AEU or IEU fail to nominate someone with the requisite
skills, experience or qualifications, or fail to nominate a
person at all, the minister will be able to recommend another
person for appointment to the council.
The remaining six government-appointed members will
continue to be appointed by the Governor in Council on the
recommendation of the minister. The minister’s
recommendations will ensure that the council as a whole
represents a cross-section of the education sector including
registered teachers from government, independent and
Catholic schools, registered early childhood teachers,
employers of teachers and early childhood teachers, higher
education providers and parents.
Lastly, the bill also makes a statute law revision amendment
to correct an incorrect section reference.
The government has consulted on the draft bill, which has
received broad support from the sector. The institute supports
the proposed new suspension power.
I commend the bill to the house.

Debate adjourned for Mrs PEULICH (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 18 February.

BUILDING LEGISLATION AMENDMENT
(CONSUMER PROTECTION) BILL 2015
Introduction and first reading

five AEU nominees who are registered teachers or
principals;

Received from Assembly.

two IEU nominees who are registered teachers or
principals;

Read first time for Mr DALIDAKIS (Minister for
Small Business, Innovation and Trade) on motion of
Ms Pulford; by leave, ordered to be read second
time forthwith.

six government-appointed members; and
the secretary or his or her nominee.
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Statement of compatibility
For Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade), Ms Pulford tabled following
statement in accordance with Charter of Human
Rights and Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the charter), I make this
statement of compatibility with respect to the Building
Legislation Amendment (Consumer Protection) Bill 2015
(the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.
Overview
The main purposes of the bill are to amend the Domestic
Building Contracts Act 1995 (the DBCA) and the Building
Act 1993 (the Building Act) to enhance consumer protection
in relation to domestic building work, including providing for
new processes for resolution of disputes and improving the
regulation of building practitioners.
Human rights issues
Limiting access to a court or tribunal
The bill provides that a party to a domestic building work
dispute must refer the dispute to the dispute resolution service
for conciliation before a party is entitled to commence
proceedings in VCAT or a court. If the dispute is assessed as
unsuitable for conciliation or is unable to be resolved by
conciliation, the chief dispute resolution officer will issue to
the parties a ‘certificate of conciliation’. Clause 7 inserts new
section 56 into the DBCA which provides that a party to a
dispute must not make an application to VCAT unless a
certificate of conciliation has been issued. Clause 8 inserts
new section 57A into the DBCA which provides that a party
to a domestic building work dispute may not commence
action in a court unless a certificate of conciliation has been
issued or the party has been granted leave by the court to
bring the proceedings. Further, clause 15 requires the tribunal
to make an award of costs against an unsuccessful party to a
dispute if the dispute had been referred for a conciliation and
conference and that party refused to participate or did not
participate in good faith, subject to exceptions.
Right to a fair hearing (s 24)
Section 24 of the charter provides that a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing. The right to a fair hearing also
encompasses the established common-law right that each
individual has unimpeded access to the courts of a state, and
extends this to tribunals. The right is limited if a person is
precluded from having effective access to a court or tribunal,
in that they are barred from properly presenting their case.
It is my view that the mandatory conciliation scheme does not
limit the right to fair hearing, as it only precludes a person
from accessing a court or tribunal prior to engaging in
conciliation. Effective access to a court or tribunal is still
preserved once parties have participated in conciliation or the
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conciliation service decides that the dispute is not suitable for
conciliation. An aggrieved party can seek review at VCAT of
any issue of a dispute resolution order or a notice of breach of
such an order. Further, a court retains discretion to grant leave
to a party to commence an action in a court prior to the issue
of a certificate of conciliation or participation in the
conciliation process.
The mandatory cost orders that apply in VCAT cannot be
considered as constituting a bar to effective access, as costs
are only awarded in relation to non-participation in
conciliation, or bad faith participation. Further, VCAT is
excused from making an award of costs if it would be unfair
to do so, having regard to various factors. This provision does
not apply to a party seeking to access VCAT for a legitimate
purpose who had participated in good faith in the conciliation
process.
Even if it were considered that this scheme limited the right to
fair hearing, it is my view the right is a reasonable limit.
There is a strong access to justice rationale in implementing a
mandatory conciliation scheme. The current conciliation
service for domestic building disputes has a 90 per cent
resolution rate but its voluntary nature and inability to compel
parties to participate or enforce compliance with negotiated
outcomes limits its effectiveness for the parties involved.
Mandatory conciliation has proven to be a highly successful
form of alternative dispute resolution across a number of
regulated industries, including workers compensation
disputes and retail tenancy disputes. Conciliation will also
allow disputes to be resolved at significantly less cost than
taking action at VCAT or a court, including alleviating
unnecessary burden on the courts for disputes which are more
appropriately resolved by alternative dispute resolution.
Accordingly, I am of the view that any impediment to a
person’s access to a court is reasonably justified and that no
less restrictive alternative is reasonably available. The new
mandatory conciliation scheme is therefore considered
compatible with the charter.
Information gathering powers
The bill inserts new part 4 into the DBCA to provide, among
other things, for the appointment of an assessor to carry out a
range of functions, including the primary function of
assessing whether a domestic building work is defective or
incomplete in circumstances where the DBCA provide for
such an assessment to be made.
An assessor is provided with the following powers:
Power of entry (new section 48D): an assessor who is
directed to inquire into a dispute may at any reasonable
time enter and examine any relevant part of the building
site at which the work that is the subject of the dispute is
being, or has been, carried out. If the building site is
being used as a residence, an assessor may only enter
with consent of the occupier. However, a failure to
provide consent may be a ground for the issue of a
certificate of conciliation that the dispute was not
resolved by conciliation and that the occupier did not
participate in good faith.
Powers of examination (new section 48E): an assessor
may cause any domestic building work to be
demolished, opened or cut into if reasonably required to
facilitate an examination of the work. An assessor may
also take photographs of building work.
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Power to require production of information and/or
documents (new section 48F): to the extent that is
reasonably necessary to determine whether domestic
building work is defective or incomplete, an assessor
may require a person at a building site to give
information to the assessor (either orally or in writing),
produce documents to the assessor or give reasonable
assistance to the assessor. It is an offence to refuse to
comply without reasonable excuse. A reasonable excuse
includes claiming protection against self-incrimination;
however, this protection does not extend to the
production of documents.
These powers are relevant to the following human rights:
the right to privacy through interference with a person’s
private sphere or home by way of compelled entry and
taking photographs;
the right to property through permitting interference,
including demolition, with a person’s domestic building
work; and
the right not to be compelled to testify against himself or
herself or to confess guilt, by abrogating the privilege
against self-incrimination in relation to production of
documents.
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In relation to the requirement to provide information or take
photos, not all information required under these clauses will
be of a private nature. However, insofar as these provisions
do require disclosure of private information, it will not be
arbitrary as the information must relate to matters necessary
to determine if the building work is defective or incomplete.
Right to property
Section 20 of the charter provides that a person must not be
deprived of their property other than in accordance with law.
This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
are accessible to the public and are formulated precisely.
The assessor’s powers to demolish, open or cut into any
domestic building work is limited to ‘building work’ as set
out in section 5 of the DBCA and can only be exercised if
reasonably required to facilitate an examination of the work.
It is unlikely in my view that any exercise of this power will
result in any real deprivation of property, as any demolition or
cutting of a building work is to allow for the assessor to
examine the work for defects or state of completeness;
however, should it result in any deprivation of property, I am
satisfied it would occur in accordance with law as the scope
of this power is prescribed with sufficient precision.

Right to privacy

Right to protection against self-incrimination

Section 13 of the charter provides that a person has the right
not to have his or her privacy unlawfully or arbitrarily
interfered with.

Section 25(2)(k) of the charter provides that a person who has
been charged with a criminal offence has the right not to be
compelled to testify against himself or herself or to confess
guilt. The right applies in relation to incriminatory material
obtained under compulsion, and extends to cover information
that may have been obtained prior to any charge being laid.

The bill will authorise assessors to enter places, including
private residences, and to undertake examinations of a
building site that may interfere with the right to privacy of a
resident. I note though that these powers are directed to
obtaining information relevant to the performance of
functions by authorised persons responsible for monitoring
and enforcing compliance with the Building Act, as opposed
to private information.
In my view, while the exercise of the entry power may
interfere with the privacy of an individual in some cases, any
such interference will not be arbitrary. The purpose of the
entry and inspection power is strictly prescribed, which is to
assess whether domestic building work is defective or
incomplete where required under the DBCA and the Building
Act, as well as under the regulations made under these acts.
While the primary purpose of this function is to obtain
information to be used in the fair resolution of building
disputes, it can also lead to the reporting of contraventions of
the above acts and regulations, which can enliven the making
of a dispute resolution order by the chief dispute resolution
officer. This serves a broader public interest which is to
further compliance with the regulatory scheme, ensure just
outcomes to disputes as quickly and cheaply as possible and
that domestic buildings are built to appropriate safety
standards. The entry and inspection powers are strictly
confined and contain a range of safeguards, including
requiring the occupier to give consent if the site is being used
as a residence. The powers are only enlivened in certain
circumstances, which is where a person has sought to refer a
dispute for conciliation and the chief dispute resolution officer
has directed for the appointment of an assessor to examine a
domestic building work. Any resulting interference with
privacy will occur lawfully under these provisions.

The right to protection against self-incrimination generally
covers the compulsion of documents or things which might
incriminate a person. New section 48H limits this protection
by not excusing a person from producing documents that
would tend to incriminate that person. This provision enables
an assessor to access pre-existing documents that are
reasonably necessary to determine whether domestic building
work is defective or incomplete, in the context of furthering
the resolution of a domestic building work dispute. I note that
the protection against self-incrimination is still preserved for
oral testimony and that the assessor is unable to compel a
person to bring into existence a written document.
It is my view that new section 48H is a reasonable limit on
human rights under section 7 of the charter. While the
protection in section 25(2)(k) is considered a fundamental
right of an accused in relation to the criminal process, at
common law the protection accorded to the compelled
production of pre-existing documents is considerably weaker
than the protection accorded to oral testimony or to
documents that are brought into existence to comply with a
request for information. This is particularly so in the context
of regulated industry, where documents or records are
required to be produced during the course of a practitioner’s
participation in that industry and exist for the dominant
purpose of demonstrating that practitioner’s compliance with
his or her relevant duties and obligations. The duty to provide
documents in this context is consistent with the reasonable
expectations of these individuals as persons who operate
within a regulated scheme.
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Further, the ability to require such information is necessary
for the overall effectiveness of the mandatory conciliation
scheme, which serves the objective of cost-effective
resolution of disputes. It is essential to the effectiveness of the
mandatory conciliation scheme that the assessor be able to
make full inquiry of all relevant matters and have access to
pre-existing documents. While criminal charges may
eventually result from information obtained by an assessor, it
is relevant to note that the role of an assessor is to assess the
quality of building work and not to monitor compliance or
initiate criminal proceedings.
I am of the view that there are no less restrictive means
available to achieve the purpose of enabling an assessor to
have access to relevant documents, as providing an immunity
for documents would unreasonably obstruct the role of the
assessor and the aims of the scheme, as well as give the
holders of such documents an unfair forensic advantage in
relation to criminal and disciplinary investigations.
Accordingly, I consider that this clause is compatible with the
right not to be compelled to testify against oneself in the
charter.
Powers of a manager
Clause 41 inserts new division 3 into part 6 of the Building
Act to provide for the appointment of a manager of business
in relation to a private building surveyor in certain
circumstances where it is necessary to protect the interests of
other persons (such as where a private building surveyor has
requested the appointment, died, been imprisoned, had his or
her registration suspended or cancelled, become insolvent,
become a represented person under the Guardianship and
Administration Act 1986 or has otherwise ceased to perform
the functions of a private building surveyor). New section 83I
empowers a manager of a private building surveyor’s
business to enter and remain on, or in, land or buildings used
in connection with the surveyor’s business during normal
business hours or otherwise with consent. The manager is
also empowered to gain control of all documents relating to
clients, take possession of or secure any relevant document or
thing, operate any equipment or facilities on the land or in the
building, and take possession of any computer program or
equipment reasonably required for a purpose relevant to the
management of the business. The manager is also granted
access to the private building surveyor’s accounts for
remuneration.
New section 83K provides a manager of a private surveyor’s
business, or a person acting at the direction of the manager, is
not liable for anything done or omitted to be done in good
faith in carrying out a function of the manager under this
division (or in the reasonable belief that a function is being
carried out).
The rights to privacy (s 13), property (s 20) and fair hearing
(s 24) in the charter are relevant to the above powers of
statutory management.
Rights to privacy (s 13) and property (s 20)
As the powers relate to the private building surveyor’s
surveying business, and do not extend to be exercised with
respect to any other facets of the private building surveyor’s
affairs, there is unlikely to be a limit on a person’s human
rights. Further I am of the view that any resulting limits,
should they occur, would be reasonably justified. It is
common in other regulated schemes, such as conveyancers
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and the legal profession, for managers to be appointed in
circumstances where a private practitioner ceases to operate
and as result, the practitioner’s clients are exposed to risk of
financial loss or other harms as a result of their engagements
with that practitioner. The bill strictly prescribes the grounds
on which a manager may be appointed, and requires the
appointment to be necessary in order to protect the interests of
other persons. A manager is subject to confidentiality
obligations as a result of information obtained as a result of
the manager’s appointment and can only exercise powers in
relation to the affairs of a client of the business with that
client’s consent. Any person adversely affected by the
decision to appoint a manager is able to seek a review of that
decision at VCAT. Accordingly, I am satisfied that these
statutory management powers are compatible with the rights
to privacy and property.
Right to fair hearing (s 24)
New section 83K affects the circumstances in which a person
may bring legal proceedings against an appointed manager in
relation to particular matters. A broad statutory immunity
from liability may limit the right to hearing by imposing a bar
to access to the courts for persons seeking redress against
those who enjoy the immunity.
Any limit caused by this immunity to be reasonably justified
under section 7(2) of the charter. The immunity is designed to
protect the public interest in maintaining the independence of
officials who are appointed to perform regulatory and
administrative functions. The provision of immunity in this
clause supports independent decision-making in relation to
the carrying out of a necessary regulatory function, being the
appointment of a manager to a business where the practitioner
has ceased to operate and it is necessary to protect the
interests of other persons. It is essential that a manager be able
to pursue their public duties without the fear of tort liability,
which may be heightened in the case of a business subject to
statutory management. This will ultimately facilitate the
making of decisions that are in the interests of persons
connected to a business under statutory management. Further,
the immunity only extends to cover actions or admission
made in good faith, and liability will still arise for any action
or omission undertaken dishonestly or not in the course of a
legitimate function.
Accordingly, I am satisfied that the statutory management
model and powers provided to a manager are compatible with
the charter.
Privileged complaints
To follow the above discussion, the bill also provides for
statutory immunity from liability in relation to complaints
lodged with the authority. Clause 25 inserts new section 183B
into the Building Act which provides that a person is not
liable in any way for any loss, damage, or injury suffered by
another person solely because the first person lodged a
complaint in good faith with the authority in relation to a
registered building practitioner or produced or gave a
document of any information or evidence to the authority for
the purposes of this part.
In my view, this new section does not limit the right to a fair
hearing. Its purpose is to ensure that individuals can make
complaints and comply with their statutory obligations
without fear of being subject to defamation proceedings or
proceedings arising from breach of confidence. The authority
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is subject to confidentiality requirements, so consequently
complaints and information provided to the authority will not
affect a person’s reputation given that such things will not be
made public until such time as a formal finding, if any, is
made against the person. Further, a complainant would be
afforded the protection of qualified privilege under the
common law in defence to any defamation claim arising from
the complaint. Accordingly, it is unlikely that this immunity
would operate to bar a legitimate cause of action. The
provision ensures that a consumer or other person who is
aggrieved by the conduct of a building practitioner or other
contravention of the legislation is not deterred from being full
and frank with their disclosure of information. Accordingly,
new section 183B does not limit the right to a fair hearing.
Suspension of registration on ground of inability to practise
and appointment of manager
Clause 25 inserts new section 181 into the Building Act to
provide the Victorian Building Authority with the power to
suspend a person’s registration for not more than three years
or cancel the person’s registration if it is satisfied that a
registered building practitioner is incapable of practising as a
building practitioner because of physical or mental infirmity.
Clause 41, as described above, inserts new section 83B which
provides that a manager may be appointed for a private
building surveyor’s business if the surveyor has become a
represented person under the Guardianship and
Administration Act 1986. A represented person is a person
subject to a guardianship or administration order by way of a
disability which makes them unable to make reasonable
judgements about certain matters.
Right to equality (s 8)
Section 8(3) of the charter provides that every person is
entitled to equal protection of the law without discrimination
and has the right to equal and effective protection against
discrimination. Discrimination is defined by reference to the
protected attributes in section 6 of the Equal Opportunity Act
2010 and includes disability.
In my view, these provisions do not limit the right to equality.
A practitioner’s registration is suspended or a surveyor’s
business is made subject to statutory management because of
their inability to make reasonable judgements about certain
matters, rather than because of their disability. The provisions
recognise the fact that such a person cannot carry out the
functions and responsibilities required of these roles, and the
interests and safety of other persons may need to be
safeguarded as a result. I note that any decision made under
either of the above clauses is reviewable under the bill and
that registration can be restored or an appointed manager
terminated if the affected building practitioner or surveyor
recovers to full competence.
Reverse onus provisions
The bill provides for the following offences which contain an
exception in the form of an excuse:
a person must not, without reasonable excuse, refuse or
fail to comply with a requirement of an assessor
(clause 6, inserting new section 48G into the DBCA);
a person must not, without reasonable excuse, hinder or
obstruct an assessor exercising any power (clause 6,
inserting new section 48I into the DBCA); and
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a person must not, without reasonable excuse, hinder,
obstruct or delay a manager in carrying out the
manager’s functions under this Division (clause 41,
inserting new section 83U into the Building Act).

Right to be presumed innocent (s 25(1))
The right in section 25(1) of the charter is relevant where a
statutory provision shifts the burden of proof onto an accused
in a criminal proceeding, so that the accused is required to
prove matters to establish, or raise evidence to suggest, that he
or she is not guilty of an offence.
These offences contain excuses (also known as exceptions)
which place an evidential burden on the accused, in other
words, the accused is required to present or point to evidence
that suggests a reasonable possibility of the existence of facts
that would establish the exception or excuse. In my view, the
use of the above evidential onus provisions on the accused to
establish an exception does not transfer the legal burden of
proof and are not severe enough to limit the right in
section 25(1). The exceptions relate to matters which are
peculiarly within an accused’s knowledge and would be
unduly onerous for a prosecution to disprove at first instance.
Once the accused has pointed to evidence of a reasonable
excuse, the burden shifts back to the prosecution who must
prove the essential elements of the offence to a legal standard.
I am of the view that there is a negligible risk that these
provisions would allow an innocent person to be convicted of
any of these offences. Accordingly, I am of the view that
these offence provisions are compatible with the charter.
Hon. Philip Dalidakis, MP
Minister for Small Business, Innovation and Trade
Hon. Gavin Jennings, MP
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

Incorporated speech as follows:
This bill represents the first tranche of reform to Victoria’s
building system that will:
restore confidence for both consumers and building
practitioners and underpin further growth in the state’s
$28 billion building industry;
achieve quality built outcomes;
ensure timeliness in all processes; and
deliver clear and accessible pathways for consumers to
resolve disputes and ensure that their homes are built to
the required standard.
Most domestic building projects in Victoria are completed to
a high standard and to the satisfaction of consumers. Our
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building industry would not be as robust as it is, if this were
not the case. However, things do go wrong, and when they
do, the system fails consumers. This cannot continue without
putting at risk one of the main strengths of Victoria’s strong
economic performance, our construction industry.
This bill seeks to address what we know is a longstanding
issue. It will do this by providing for earlier intervention to
prevent problems or disputes arising in the first place. It also
establishes a new system to respond as early, quickly and
inexpensively as possible so that where a dispute does arise it
will be resolved in a manner that is fair and balanced for both
consumers and building practitioners.
The Victorian Auditor-General’s Office (VAGO) May 2015
report on Victoria’s Consumer Protection Framework for
Building Construction has once again criticised the current
system for providing inadequate protection to consumers.
This bill responds to VAGO’s report, as well as earlier
reports, including a report of the Victorian Ombudsman in
2012. It also delivers on the government’s election
commitment to increase protection of consumers from home
building malpractice.
In its 2015 report, VAGO recommended:
review of the practitioner registration and discipline
regimes;
review of the arrangements governing the engagement
of building surveyors to ensure independent and
objective performance of their statutory functions;
dispute resolution that ensures easy, low-cost and timely
access, with powers to compel participation in
conciliation and enforce compliance; and
consumer education providing access to necessary
information and advice.
This bill delivers reforms in each of these areas and does it in
a manner that is fair to both consumers and building
practitioners.
However, this is just the start. The government acknowledges
that further reforms are needed to respond to VAGO’s
findings and to strengthen consumer protection and improve
regulation. For this reason, the government intends to bring
forward a second tranche of legislation in 2016 that will
include changes to the building permit system and the
registration of corporations amongst other measures.
I will now outline the major provisions of the bill.
The bill will amend the Building Act 1993 and the Domestic
Building Contracts Act 1995 to implement essential reforms
to the domestic building consumer protection framework and
generally improve the regulation of building in Victoria.
Resolution of domestic building work disputes
Part 2 of the bill sets out new procedures for more timely and
less costly resolution of domestic building work disputes.
The bill creates a new process for the conciliation and
resolution of disputes to be delivered by a new service to be
known as Domestic Building Dispute Resolution Victoria. It
is modelled on similar bodies, such as those used in workers
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compensation disputes and retail tenancy disputes to resolve
disputes in a quick and fair manner.
The new service will be administratively linked to Consumer
Affairs Victoria. However, it will reach its decisions
independently from the director of Consumer Affairs
Victoria. It will be headed by a person known as the chief
dispute resolution officer who will be supported by suitably
qualified conciliators and technical assessors capable of
examining domestic building work. This new service will be
funded from the existing Domestic Builders Fund, which is
administered by Consumer Affairs Victoria.
In line with VAGO’s recommendations, conciliation at
Domestic Building Dispute Resolution Victoria will be
mandatory before an application can be made to VCAT or a
court. Save for injunctive relief, participation in conciliation
or the issue of a certificate stating that the dispute was not
suitable for conciliation or could not be conciliated will be
required before a party can access the more costly dispute
resolution procedures associated with a full hearing before
VCAT. This should significantly reduce the costs for both
consumers and builders, as well as the stresses that come with
formal legal proceedings.
The emphasis of the dispute resolution process will remain on
the conciliation of disputes through bringing the disputing
parties to agreement. Parties to a dispute will be assisted to
reach agreement and resolve the dispute by the conciliators
and assessors. Assessors will examine and report on the
domestic building work if requested by the chief dispute
resolution officer.
The bill introduces a new measure to resolve disputes where
the parties cannot reach agreement through conciliation —
dispute resolution orders. Dispute resolution orders will be
able to be issued by the new chief dispute resolution officer to
require rectification of defective or incomplete work, or
payment to a builder, or payment into a trust fund pending
completion of rectification work. The bill also provides for
the establishment of the trust fund for this purpose.
In the most extreme cases, a dispute resolution order will also
be able to be used to compel a builder to meet the cost of
rectification by an alternative builder where the building work
is so poor that it would not be reasonable to allow the original
builder to attempt rectification.
Where a party refuses to participate in conciliation, or refuses
to participate in good faith, the dispute will still be considered.
If an assessor is appointed and a dispute resolution order is
issued, the party that does not participate in good faith will be
liable for the costs of the preparation of the report, and if they
apply to VCAT for a review of the order and are
unsuccessful, costs will be awarded against them.
While a party who is required to comply with a dispute
resolution order will have a right to seek review of the order
at VCAT, there will be strong incentives to both parties to
accept the outcomes of conciliation and the dispute resolution
order, if one has been issued. VCAT will have the power to
make costs orders if it finds the review application frivolous
or lacking in substance, or if the party seeking review does
not get a better outcome compared to that achieved through
conciliation and the dispute resolution order. As a further
incentive, breach of a dispute resolution order by a builder
will also be a ground for disciplinary action.
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As it is intended that the new measures focus on getting
building outcomes, the bill also provides that a consumer can
terminate the contract with the builder if the dispute
resolution order is not complied with, and seek compensation
at VCAT. The builder will have a similar right.
Regulation of building work and building practitioners
Part 3 of the bill deals with regulation of building work and
building practitioners.
The performance of the Building Practitioners Board, which
is currently responsible for determining registration and
discipline of registered building practitioners, has been
criticised by both VAGO and the Victorian Ombudsman.
Although VAGO have acknowledged some improvements
are being made, clearly the separation of registration and
disciplinary functions from the Victorian Building
Authority’s (the authority) general regulatory functions is not
working.
The bill therefore abolishes the Building Practitioners Board
and transfers the board’s registration and disciplinary
functions to the authority. This means that the authority will
be responsible for regulation, registration and discipline of
building practitioners and monitoring and enforcement of
compliance with the Building Act and regulations. This will
integrate these important functions into the VBA.
The bill also strengthens the regulatory powers of the
authority to better position the authority to meet its
obligations under the Building Act and deliver best practice
regulation to the building industry in Victoria. For example,
the authority will be given new powers to direct builders to
fix non-compliant or defective building work. The current
arrangements under which the authority may act are complex
and time consuming and need to be streamlined. The new
arrangements encourage early intervention to fix problems
before they become disputes.
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Further, to make it clearer to consumers and practitioners
what work a person is qualified to perform, the bill also
provides for scopes of work for registration categories and
classes to be prescribed.
Finally, the bill replaces the current good character test with a
broader ‘fit and proper person’ test. The current good
character test is both limited in scope and inconsistent with
the grounds for discipline, which focus on whether a person is
a fit and proper person to practise. A practitioner can be
disciplined if it is shown that he or she is not a fit and proper
person to practise.

Professional standards will be reinforced through new codes
of conduct for building practitioners. It will be possible for the
authority to approve or endorse different codes of conduct for
different categories and classes of building practitioner. It is
expected that codes of conduct will cover matters such as
acting in the public interest, complying with legislative
requirements, avoiding conflicts of interest, acting
independently, and not performing functions outside
competence or areas of expertise. A failure to comply with a
code of conduct will be grounds to discipline the building
practitioner. The authority will consult with industry before
making or approving the contents of any code.
A practitioner will have the ability to seek internal review of
registration decisions by the authority, along with a right to
appeal to VCAT.
The bill also includes a new provision that will enable a
building practitioner to surrender their registration with the
consent of the authority. Currently practitioners cannot
surrender their registration which means that if a practitioner
does not pay his or her renewal fee, their registration status is
shown as ‘suspended’. This has negative implications and has
been of particular concern for those practitioners who are
retiring from the workforce.
Improved and timely disciplinary processes and sanctions

Registration of building practitioners
To address VAGO’s criticisms that there is no mechanism by
which to assess the ongoing competence of building
practitioners once registered, the bill provides for improved
registration standards including the introduction of timelimited registrations.
Practitioners will now be required to seek renewal of
registration within five years and will need to demonstrate
ongoing competency through, for example, having complied
with any prescribed continuing professional development
requirements.
VAGO also found that the current registration system does
not ensure that the only practitioners who are registered are
qualified, competent and of good character.
The bill therefore allows the authority to attach conditions to
registration. This means that registrations will be able to be
more effectively restricted to what work the authority
considers a practitioner is competent to perform. Currently the
Building Practitioners Board can only impose such
restrictions following disciplinary action. This will make the
registration system more capable of reflecting the particular
competencies of different building practitioners and address
the VAGO finding.
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Practitioners and consumers need a disciplinary system that
delivers more timely outcomes and gives them greater
certainty. The bill provides new measures that will do this and
which will also address VAGO’s findings that the
disciplinary system is not protecting consumers, as current
sanctions are ineffective in deterring practitioner misconduct.
The most significant change is the introduction of a more
efficient ‘show cause’ disciplinary process. ‘Show cause’ will
replace the current slow, costly and inefficient inquiries
system which also allows practitioners who are not competent
to continue to work, increasing the risk of further defective
work. The new streamlined process will also assist
practitioners as it will be clear from the outset what penalties
are proposed.
Under the new process, if the authority reasonably believes,
after investigation, that there are grounds for disciplinary
action it will be able to require a registered building
practitioner to ‘show cause’ why a disciplinary sanction
should not be imposed. A ‘show cause’ notice will be issued
setting out that the authority proposes to take disciplinary
action, the disciplinary action proposed, the registration in
relation to which the action is proposed, the ground, an
outline of facts and circumstances and an invitation to the
practitioner to show cause in 14 days (the ‘show cause’
period) as to why the proposed action should not be taken.
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At the end of the ‘show cause’ period and following
consideration of any representations by the practitioner, the
authority must decide within 28 days whether a ground exists
to take disciplinary action. The bill provides strict timelines to
ensure that there are no unnecessary delays in the process.
Practitioner rights will be safeguarded because they will be
able to seek an internal review of disciplinary decisions by the
authority, followed by a review at VCAT.
Additionally, the bill introduces more effective disciplinary
sanctions including the power for the authority to impose a
condition on a registration, to suspend a registration or to
‘partially’ suspend a registration. This flexibility ensures that
building practitioners receive appropriate sanctions but that
consumers are not disadvantaged as it may be possible that
the builder is undertaking several projects and only work on
one of them is defective. It is also consistent with the
government’s focus on getting better and faster outcomes for
consumers.
The grounds for disciplinary action will also be expanded and
made clearer to take into account the new dispute resolution
system and to ensure that practitioners will be held to account
if they do the wrong thing. New grounds for discipline will
include failure to comply with:
a dispute resolution order;
a code of conduct;
a direction of the authority or VCAT; or
a condition on the person’s registration.
Not completing any continuing professional development
requirements will also be a ground for discipline.
There is currently only one ground for immediate suspension.
New grounds for immediate suspension will also be specified.
This means that, in addition to the current ground that an
immediate suspension is in the public interest, a practitioner
will no longer be able to practise if they are bankrupt or
insolvent, they have contravened a prescribed provision of the
Building Act, the Domestic Building Contracts Act or a
prescribed law, they have been convicted of an indictable
offence involving fraud, dishonesty, drug trafficking or
violence, they have not paid a required amount, or they are no
longer being covered by the required insurance.
An application for review to VCAT will automatically stay
the disciplinary decision except for decisions to immediately
suspend registration, as it may not be in the public interest for
these practitioners to continue to operate. In that case, a
building practitioner may apply to VCAT to have an
immediate suspension stayed, but the authority must be given
the opportunity to be heard.
Building surveyors
To address the potential for a conflict of interest for building
surveyors identified by VAGO, the bill prohibits a builder
from appointing the relevant building surveyor on behalf of
the owner in relation to domestic building work. It also
prohibits a building surveyor from accepting an appointment
in this way. This measure is expected to reinforce the
independence of the building surveyor and to give the
consumer more control over their building work.
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Consumers will also be given better information early in a
building project to assist them to make more informed
decisions, particularly about the appointment of the building
surveyor. The builder will be required to give the consumer
an information sheet that sets out the roles and responsibilities
of each party to the building project, including the consumer,
builder and building surveyor.
Major disruptions to building work can occur where a private
building surveyor, who has been appointed as relevant
building surveyor, ceases to operate whether due to
suspension, incapacity or some other cause. This results in
detriment to consumers and builders alike while a consumer
tries to find a new building surveyor to appoint.
To address this situation the authority will be able to appoint a
statutory manager to manage the private building surveyor’s
business. There will be strict circumstances, specified as to
when this can occur.
The authority and building surveyors will also be given
stronger powers to direct builders to fix defective work.
Section 37 of the Building Act currently permits the relevant
building surveyor, or person on their behalf, to direct a person
in charge of building work to bring non-compliant work into
compliance.
This is an important tool in early intervention and the
prevention of defective, non-compliant work and will be
strengthened by making it mandatory for the relevant building
surveyor to issue a direction to fix work, to ensure that it is
compliant with the requirements of the Building Act, building
regulations and the building permit.
The builder will be responsible for ensuring the work is fixed
and it will be an offence (as well as a ground for discipline)
not to comply with a direction within the period for
compliance, or if none is specified, within a reasonable time.
The aim is to achieve greater instances of rectification of noncompliant building work by builders, without the need for the
relevant building surveyor to issue building notices or orders
which can only be issued to owners.
Builders will have a right to seek review of directions to fix at
the Building Appeals Board.
An authorised person or performance auditor from the
authority will have the same power to issue directions under
this section as a relevant building surveyor.
The bill also provides measures to assist building surveyors
carry out their functions. A new checklist to be completed and
certified by the building surveyor will assist them to ensure
that all required documents are lodged with the council. It is
also intended that this new checklist process will place a
higher degree of formality around the lodgement process and
achieve improved compliance with document lodgement
requirements.
There have been instances where domestic building
consumers have been left without domestic building
insurance cover because the identity of the builder who is
party to the domestic building contract and the builder who is
named on the certificate of insurance differ. The existing
requirements on the building surveyor, to check that there is
insurance coverage because the parties to the contract and the
certificate of insurance are the same, will be tightened.
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This improves the protection of domestic building consumers
but also of building surveyors because in the past they have
been held liable by VCAT in instances where domestic
building consumers have not been covered by domestic
building insurance due to disparity between the contracting
party and the party named on the insurance certificate.
Other improvements to regulation
Each building practitioner in the chain must ensure that the
building work that they are engaged to perform is compliant
and covered by a building permit. Every building practitioner
or professional involved in a building project should be held
accountable for their actions and input. We have seen,
following the investigation into tragic deaths from the wall
collapse in Swanston Street, that the current system does not
provide sufficient incentives for people who control the
carrying out of building work to effectively oversee
compliance with regulatory requirements.
This will be rectified with a new provision that prohibits an
owner of land from permitting any building work to be
carried out on their land which requires a building permit,
unless a building permit has been issued and is in force, and
that the building work is carried out in accordance with the
Building Act, the building regulations and the building
permit.
However an owner of land will not commit an offence if the
owner engages a building practitioner or architect to carry out
the building work on their land.
A building practitioner or architect who is engaged to carry
out building work, whether by an owner of land or by another
building practitioner or architect, must ensure that, in respect
of building work for which they have been engaged, a
building permit has been issued and is in force, and the
building work is carried out in accordance with the Building
Act, the building regulations and the building permit.
The bill will also allow the authority to accept and register an
undertaking from a registered building practitioner and to
enforce such undertakings in a court. These undertakings, like
those given under the Australian Consumer Law, are also
enforceable against officers of corporations.
Strengthened regulation of owner-builders
Genuine owner-builders should be able to build homes or
renovate on their own land. The bill protects this right but also
strengthens regulation so that owner-builder provisions
cannot be used as a loophole to avoid regulation and
registration requirements for builders. It also better equips
people who want to be owner-builders, so that they
understand all the risks and responsibilities of being an
owner-builder.
The time period allowable between owner-builder jobs will
be increased from the current three years to five years. This
will bring Victoria into line with other jurisdictions.
Further, unlike other building sites, it is currently not possible
for the authority to carry out a performance audit of an ownerbuilder site. Consumer protection issues can arise if a
dwelling is subsequently sold to a third party by an ownerbuilder. The bill addresses this anomaly and gives the
authority the same performance audit power and power to
direct for owner-builder sites as it has for other building work.
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Conclusion
Building disputes can ruin people’s lives and builders’
livelihoods. While we know that the vast majority of building
practitioners act professionally and consumers get their
homes built to the required standard, we also know that when
things go wrong, the system is failing consumers and builders
alike. Dispute resolution in particular is too complex, too
costly — emotionally and financially — and takes too long to
resolve. These are not new issues; they have been known for
some time.
Victoria needs a building system that is much clearer for
consumers and builders. We cannot allow the current system
to continue. The reforms contained in this bill are the start of
the government’s program to fix the flaws. The program has
started with the measures that are best able to strengthen
consumer protection and ensure the quality of building
projects in Victoria is the best in Australia.
The measures focus on dispute prevention by strengthening
registration requirements and improving the regulatory
powers of the authority and building surveyors. Where
disputes do arise, early dispute resolution through mandatory
conciliation as recommended by VAGO and new binding
dispute resolution orders will help solve them faster and more
affordably. A more efficient and timely discipline process and
sanctions will act as powerful disincentives to building
practitioners doing the wrong thing.
The package of measures has been designed to get positive
outcomes for consumers and builders and underpin the future
growth of the industry. We know that more is required and
more measures to improve the regulatory regime will follow
in 2016. We have been consulting with consumer groups and
industry groups about measures to further improve the
building system and strengthen consumer protection.
Measures under consideration include expanding the
registration requirements to corporations and making
information on building practitioners’ registration and
disciplinary history more accessible to consumers.
VAGO have also raised concerns about the building permit
levy system and the role of local government. Measures to
address these issues will also be considered. We also know
that the building permit system needs more flexibility to stop
any unnecessary delays in building work. Measures that
respond to this issue will also be brought forward.
The government is committed to tackling the longstanding
flaws in the building system. This bill is the first step in our
program of reform.
I commend the bill to the house.

Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 18 February.
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CONSUMER ACTS AND OTHER ACTS
AMENDMENT BILL 2015
Introduction and first reading
Received from Assembly.
Read first time for Mr DALIDAKIS (Minister for
Small Business, Innovation and Trade) on motion of
Ms Pulford; by leave, ordered to be read second
time forthwith.
Statement of compatibility
For Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade), Ms Pulford tabled following
statement in accordance with Charter of Human
Rights and Responsibilities Act 2006:
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Clause 3 of the bill will amend section 126 to insert a new
subsection (2A) which will authorise the director to exercise
or continue to exercise the power under section 126 until the
director commences a proceeding in relation to the matter
(other than a proceeding for an injunction) or until close of
pleadings in relation to an application by the director for a
final injunction.
Not all information required under proposed section 126(2A)
will be of a private nature. However, insofar as that provision
may require disclosure of private information there is no
arbitrary or unlawful interference with the right to privacy
because of the need to comply with clearly articulated
requirements. Access to material evidencing non-compliance
or breach of the regulatory scheme allows the director to
effectively and efficiently administer the ACLFT act. Section
126 is circumscribed in its scope and can only operate to
compel the provision of material necessary to monitor
compliance with, or to investigate a breach of, the ACLFT
act.

In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter’), I make this
statement of compatibility with respect to the Consumer Acts
and Other Acts Amendment Bill 2015.

I also note that section 126(5) provides a direct use immunity
by prohibiting the use of answers, information, and in the case
of clause 125(4) documents, from being admissible in
evidence against the person in any other criminal
proceedings.

In my opinion, the Consumer Acts and Other Acts
Amendment Bill 2015, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.

Further, I note that under section 131 of the ACLFT act, any
person may complain to the Secretary to the Department of
Justice and Regulation about the exercise of the director’s
power under section 126, following which the secretary must
investigate and provide a written report to the complainant.

Overview

Section 154 of the ACLFT act sets out the powers that may
be exercised by an inspector when conducting a search under
emergency entry powers in section 153. These powers
include, in section 154(2)(b), power to make any still or
moving image or audiovisual recording. Clause 7 of the bill
will amend section 154(2)(b) to include power to make an
audio-only recording.

The bill will amend the Australian Consumer Law and Fair
Trading Act 2012 (ACLFT act) to enhance remedies and
inspectorial powers under the act.
In addition, the bill will amend the Associations Incorporation
Reform Act 2012 to prevent a person from holding office as a
committee member if they have been disqualified from being
a director of a corporation (under the Corporations Act 2001
(cth) or the Corporations (Aboriginal and Torres Strait
Islander) Act 2006 (cth)), or a cooperative.
Human rights issues

Section 154 of the ACLFT act is only available for the
important purpose of dealing with emergency situations
which may pose a significant risk to consumers. Entry is only
available to premises that an inspector believes on reasonable
grounds to contain dangerous goods or goods that have been
banned from sale because they are of a kind that will or may
cause injury to a person.

Privacy
Section 13 of the charter provides that a person has the right
not to have his or her privacy unlawfully or arbitrarily
interfered with. An interference with privacy will not be
unlawful if it is permitted by law that is accessible and
precise. An interference with privacy will not be arbitrary if
the restrictions it imposes are reasonable, just and
proportionate to the end sought.
A number of provisions in part 2 of the bill engage the right to
privacy. However, for the reasons set out below, none of the
provisions limit this right, because they are lawful and not
arbitrary.
Section 126 of the ACLFT act empowers the director of
Consumer Affairs Victoria (‘the director’) to require the
provision of information or documents or to require a person
to give evidence either orally or in writing to assist in
investigating a contravention of the act. A person must not
refuse or fail to comply with such a request.

The ACLFT act contains a number of safeguards relating to
the exercise of powers under section 154. Under section 181
an inspector must not give out any information acquired in
carrying out their inspection functions, except to the extent
necessary to carry out those functions. Section 154(6)
provides that if an inspector searches premises in the absence
of the owner or occupier of the premises they must leave a
notice setting out details of the search. Moreover, under
section 179, any person may complain to the director about an
inspector’s entry and search under section 154. Accordingly,
as exercise of the powers under section 154 are circumscribed
and only apply where emergency entry is necessary to ensure
public safety, any interference with privacy that may occur as
a result of the entry and the making of an audio recording will
be lawful and not arbitrary.
Clause 8 of the bill will make a similar amendment to
section 155 of the ACLFT act, by adding the ability to make
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an audio-only recording where an inspector enters and
searches business premises under authority of section 155.
The search and seizure powers under section 155 of the
ACLFT act are also strictly defined and contain a range of
safeguards. Under section 155(3), an inspector must not
exercise these powers in any part of the premises that are used
for a residential purpose and may not enter and search
premises except between the hours of 9.00 a.m. to 5.00 p.m.,
or when the premises are open for business. If an inspector
searches premises under section 155 without the owner or
occupier being present, they must leave a notice containing
the details of the search and the procedure for contacting the
director for further details. In addition, an inspector cannot
disclose any information acquired carrying out a search
except to the extent necessary, and any person may complain
to the director about the exercise of search under section 155
of the ACLFT act.
Clause 9 of the bill will make a number of amendments to
section 157 of the ACLFT act which provides for the issue of
a search warrant by a magistrate on application by an
inspector. The amendments will enable a search warrant to be
issued where a magistrate is satisfied by evidence on oath or
by affidavit that there is on the premises or that there may be
on the premises within 72 hours evidence that a person may
have contravened the ACLFT act or regulations or that there
is evidence in digital or electronic format accessible from the
premises that a person may have contravened the ACLFT act
or the regulations.
Section 157, as amended by the bill, will be clear in its intent
and the issue of any warrant remains subject to a decision of
an independent magistrate. I am therefore of the opinion that
any interference with privacy occasioned by the operation of
section 157 of the ACLFT act as amended by clause 9 of the
bill will be lawful and not arbitrary.
Clause 10 of the bill will amend section 158 of the ACLFT
act. Section 158 provides for the form and contents of search
warrants issued under section 157. Clause 10 will insert into
section 158 the ability to make an image of a computer hard
drive and to access information in digital or electronic format
from premises where the inspector believes on reasonable
grounds that the information is connected with the alleged
contravention of the ACLFT act or regulations.
Clause 11 of the bill will insert new section 158A into the
ACLFT act. New section 158A will authorise a magistrate
when issuing a warrant under section 157 to authorise the
inspector named in the warrant to require a person to provide
any information or assistance that is reasonable and necessary
to enable the inspector to access information held in or
accessible from any computer or electronic device on the
premises or to download or make an electronic or physical
copy of that information.
In my view, section 158 and new section 158A are lawful and
not arbitrary, as the provisions are clear in their intent and
their operation is subject to independent oversight by the
Magistrates Court. I also note that the purpose of the issue of
a search warrant is to ensure compliance with the regulatory
scheme that is designed to protect consumers from unsafe
goods and practices and from unscrupulous traders.
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Freedom of expression
Section 15 of the charter protects a person’s right to freedom
of expression, which has been interpreted to include a right
not to impart information. The right to freedom of expression
is not absolute; lawful restrictions reasonably necessary to
protect rights of other persons or for the protection of public
order are permissible under the charter.
As outlined earlier, clause 3 of the bill will amend section 126
of the ACLFT act to extend the period of time within which
the director may exercise or continue to exercise a power to
require information, documents or evidence under that section
from a person whom the director believes is capable of
assisting in monitoring compliance with, or investigating a
contravention of, the ACLFT act.
Clause 11, which will insert new section 158A into the
ACLFT act, will enable an inspector to be authorised by
warrant to require a person to provide reasonable and
necessary assistance or information to enable information in
electronic or digital format to be accessed from the premises
the subject of the warrant.
These provisions only allow an inspector or the director to
require information, documents or assistance to the extent that
it is reasonably necessary to determine compliance or noncompliance with the ACLFT act. A warrant issued under
section 157 compelling the provision of information or
assistance can only be issued if a magistrate is satisfied that an
inspector has reasonable grounds to believe a contravention
has occurred and after consideration of the rights and interests
of the parties to be affected by the warrant.
The assistance of the persons to whom these provisions relate
is necessary to conduct investigations into whether or not the
regulatory obligations of the ACLFT act and the Australian
Consumer Law (Victoria) are being complied with.
The duty to assist is consistent with the reasonable
expectations of these individuals who operate a business
within a regulated scheme. These provisions enable
appropriate oversight and monitoring of compliance with the
ACLFT act and the Australian Consumer Law (Victoria), and
are reasonably necessary to protect consumers and the wider
public from unsafe goods or unfair practices which may cause
them injury or loss. Therefore, to the extent that freedom of
expression is engaged, these provisions fall within the
exceptions to the right in section 15(3) of the charter, as
reasonably necessary to respect the rights of other persons.
Property rights
Section 20 of the charter provides that a person must not be
deprived of their property other than in accordance with law.
This right requires that powers which authorise the
deprivation of property are conferred by legislation or
common law, are confined and structured rather than unclear,
and are accessible to the public and are formulated precisely.
As I have noted, clause 14 of the bill substitutes the injunction
provisions in the ACLFT act. New section 201(6) to be
inserted into the ACLFT act by clause 14 enables an order to
be made that would require a person to (inter alia) refund
money, transfer property or destroy or dispose of goods. Such
an order can only be made by a court following a
consideration of the rights and interests of the parties affected
and after the court is satisfied that there has been a
contravention or an attempt to contravene the ACLFT act.
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Consequently, I consider that these provisions are lawful and
not arbitrary, being subject to clearly formulated
requirements, and are thus compatible with the right to
property under section 20 of the charter.
Right to protection against self-incrimination and right to a
fair trial
Section 25(2)(k) of the charter provides that a person who has
been charged with a criminal offence has the right not to be
compelled to testify against him or herself or to confess guilt.
It is also an aspect of the right to a fair trial protected by
section 24 of the charter. This right under the charter is at
least as broad as the privilege against self-incrimination
protected by the common law. It applies to protect a charged
person against the admission in subsequent criminal
proceedings of incriminatory material obtained under
compulsion, regardless of whether the information was
obtained prior to or subsequent to the charge being laid.
I also note that under section 24(1) of the charter, a party to a
civil proceeding has the right to have the proceeding decided
by a competent, independent and impartial court or tribunal
after a fair and public hearing. The right to a fair hearing also
includes a right to access a court.
As I have noted earlier, clause 11 of the bill will insert new
section 158A into the ACLFT act which will enable a warrant
issued under section 157 of that act to authorise an inspector
to require a person to provide reasonable and necessary
information or assistance. Clause 12 of the bill will insert a
new section 170(3) into the ACLFT act which provides that it
is not a reasonable excuse for a natural person to refuse or fail
to provide information or assistance that a person is required
to provide under section 158A if the provision of the
information or assistance would tend to incriminate the
person.
Clause 11 and clause 12 of the bill are directed to addressing
the increasing prevalence of storage of business documents
and information in digital or electronic format, including ‘offsite’ storage in cloud networks. Commonly, access to such
information is subject to security requirements such as
passwords or encryption technology. If a trader were able to
refuse to provide a necessary password or de-encryption key
to access business documents the regulatory scheme would
increasingly become unable to be effectively administered.
The information or assistance contemplated under clause 11
and clause 12 is for the purpose of enabling access to
information concerning an alleged contravention of the
ACLFT act. A duty to provide such information or assistance
is consistent with the reasonable expectations of persons who
operate a business within a regulated scheme. Moreover, it is
necessary for regulators to have access to such information to
ensure the effective administration of the scheme.
The bill does not limit section 25(2)(k), because the person
required to assist an inspector is not a person who has been
charged with a criminal offence. The execution of the warrant
occurs before any action for a contravention of the act or
regulations is taken. In addition, the person is not being
required to testify against himself or herself because they are
not giving evidence in court. Finally, the person is not being
required to confess guilt. While the information the person
provides may enable an inspector to obtain evidence that
incriminates the person, the giving of that information, such
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as a computer password or similar, is not in itself a confession
of guilt.
Even if the bill could be said to limit section 25(2)(k), the
limitations are reasonable and justified because of the fact that
the investigation could be blocked by non‐disclosure of the
relevant information (such as a password to access a
computer). If a person has locked hard copy business
documents in a cupboard, an inspector would not need the
person’s assistance in breaking into the cupboard, under
warrant, to seize that evidence and the person has no right to
try to block the inspector from breaking into that cupboard. If
the person has also ‘locked’ business records inside a
computer through encryption, the person should not, simply
because of their use of more sophisticated technology, now be
empowered to stymie investigations by refusing to divulge
the electronic key to that evidence.
There is also the safeguard that the magistrate issuing the
search warrant will have discretion not to include such a
power in the warrant where the inspector applying for the
warrant has not made out an adequate case for the need for
such a power.
The bill does not provide a use immunity in relation to
material seized as a result of the disclosure of a password. To
do so would undermine the central point of the new power, to
enable inspectors to access material that has been
intentionally hidden or encrypted. As I have noted, a person
who locked records in a cupboard cannot prevent an inspector
from accessing those records under a search warrant. Where
the person has simply used a more technologically
sophisticated form of locking device (computer encryptions),
they should not have any greater power to stymie an
investigation.
There are no less restrictive means available to achieve the
purpose of enabling regulators to have access to relevant
digital or electronic information. To excuse the provision of
information and assistance to enable access to digital or
electronic records would significantly impede the regulator’s
ability to investigate and enforce compliance of the scheme in
the contemporary business environment.
To the extent that the bill could enable a person’s right to
protection against self-incrimination and a right to a fair trial
to be limited in compliance with a warrant authorising an
inspector to require information, which is likely to be
minimal, I consider this to be reasonable and justifiable.
Freedom of association
Section 16(2) of the charter provides that a person has the
right to freedom of association with others.
Clause 22(2) of the bill may engage the right to freedom of
association; however, for the reasons set out below, it is
considered that this provision does not limit this right.
Clause 22(2) will amend section 78 of the Associations
Incorporation Reform Act 2012 (AIRA) which provides for
circumstances in which a member of a committee of an
incorporated association must retire or vacate office.
Clause 22(2) will insert additional circumstances into
section 78 in which a member of a committee of an
incorporated association vacates office. Those circumstances
are where a member of the committee is disqualified:
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from managing corporations under the Corporations Act
2000 (cth);

remove redundant provisions and correct minor technical
errors.

from managing Aboriginal and Torres Strait Islander
corporations under the Corporations (Aboriginal and
Torres Strait Islander) Act 2006 (cth); or

Part 2 of the bill will amend the Australian Consumer Law
and Fair Trading Act 2012 to better align the enforcement and
remedies provisions of that act with equivalent provisions in
the Australian Consumer Law (Victoria) and the
Commonwealth Competition and Consumer Act 2010. These
amendments will enhance a nationally uniform approach to
consumer law enforcement and will facilitate reference to the
growing body of jurisprudence that exists around Australian
Consumer Law provisions when interpreting equivalent
provisions in the Australian Consumer Law and Fair Trading
Act.

from managing a cooperative under the Co-operatives
National Law (Victoria).
The committee of an incorporated association manages the
affairs of an incorporated association, including the financial
affairs of the association, on behalf of the members of the
association and has an equivalent role to the board of
management of a corporation or cooperative. The AIRA
requires that the rules of an incorporated association must
provide for the membership of the committee and manner of
election of the committee by the members of the association.
The AIRA sets out a range of statutory duties for officeholders of incorporated associations (which term includes
members of the committee) including a duty not to make
improper use of their position or information acquired as a
result of holding that position, a duty of care and diligence
and a duty of good faith and proper purpose.
The effect of clause 22(2) will be that where a member of an
incorporated association has been disqualified from managing
a corporation, an Aboriginal and Torres Strait Islander
corporation or a cooperative, they will not be eligible to serve
on the committee of an incorporated association and, if
presently a committee member, will vacate office. The
amendment will also address the situation where individuals
who had been disqualified from managing a corporation
under the Corporations Act 2000 (cth) subsequently
established an incorporated association to pursue similar
purposes and assumed the role of members of the committee
of that incorporated association.
I consider that the right to freedom of association is not
limited, as clause 22(2) will not affect a person’s ability to
become a member of an incorporated association nor will it
restrict the exercise of their rights as a member under the rules
of an incorporated association, excepting only their ability to
stand for or to hold office as a member of the committee of
the association.
Hon. Gavin Jennings, MLC
Special Minister of State

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Ms PULFORD (Minister for Agriculture).
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

Incorporated speech as follows:
This bill demonstrates the government’s commitment to
improving and updating the consumer protection framework
in Victoria. It will amend several acts within the consumer
affairs portfolio to clarify and improve their operation,
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The bill will enable the director of Consumer Affairs Victoria
to continue to exercise powers to require the provision of
information and documents relating to a contravention of the
act until the director commences proceedings in relation to the
matter (other than a proceeding for an injunction) or the close
of pleadings in relation to an application for a final injunction.
This amendment aligns the powers of the director with
equivalent powers of the Australian Competition and
Consumer Commission under the Commonwealth
Competition and Consumer Act.
The bill will enable an inspector from Consumer Affairs
Victoria, when searching premises with the consent of the
occupier, to request production of documents without first
having to form a reasonable belief that the document is
connected with an alleged contravention of the act. This is
necessary because inspectors have been unable to form such a
belief without first examining the document. I note that entry
and search with consent is subject to a number of safeguards
including a requirement for notice before entry and search
commences and the need for an inspector to obtain written
acknowledgement of consent from the occupier. The bill will
also clarify that an occupier may refuse to produce any
document requested for examination.
The search warrant powers under the act will be amended by
the bill to enable a warrant to be issued by a magistrate where
an inspector believes on reasonable grounds that there is or
may be on the premises within the next 72 hours a thing
connected with a contravention of the act or regulations made
under the act. This will enable inspectors to apply for a
warrant where, for example, they have intelligence that a
trader is scheduled to receive a shipment of unsafe or banned
goods within the next 72 hours.
The search warrant provisions of the act will also be amended
to bring them into line with contemporary business practices.
Existing search warrant provisions are predicated upon the
presence of physical evidence, including documents and
business records, at a location specified in the search warrant.
However, in large businesses, computer users are often
connected to a network via a computer that simply functions
as a terminal with data actually stored on servers located
elsewhere in the network. If an inspector simply searches a
computer at a specified physical location, little data may be
found because all important records are stored elsewhere on
the network.
In addition, in many instances contemporary business practice
is shifting to electronic document storage on the internet
rather than on a corporate network, for example, cloud
storage of electronic business records.
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To address these developments, the search warrant provisions
of the act will be amended to enable a warrant to be issued
that will authorise an inspector to access electronic material
via any computer or electronic device located on premises
and to require any necessary assistance to do so, such as
logon details, passwords or relevant software to view
encrypted data.
Currently, the act explicitly authorises the making of
audiovisual recordings by an inspector when exercising entry
and search powers; however, the bill will clarify their ability
to also make audio only recordings and will enable an
inspector to make an image (or exact copy) of a computer
hard drive.
The bill will also align the search warrant provisions with
equivalent provisions in other consumer acts, such as the
Fundraising Act 1998, by removing the requirement that an
inspector obtain the written approval of the director before
applying to a magistrate for the issue of a search warrant. This
will eliminate a potential source of delay in obtaining a
warrant during which time a trader may move suspect goods
to alternative locations, including across state or territory
borders for use or sale in another jurisdiction.
The bill will also update the injunction powers in the act by
substituting new provisions based upon the injunction
provisions in the Australian Consumer Law (Victoria). It will
also enable the director to take action in any court for a breach
of an undertaking given by a trader under the act, and will
enable any person to seek a declaration from a court as to the
operation or effect of any provision of the act or concerning
the validity of any act or thing done or proposed to be done
under the act.
The bill also makes a number of minor statute law revision
amendments to the Australian Consumer Law and Fair
Trading Act to remove redundant references and update
relevant cross-references to provisions of the act.
The bill will also strengthen the governance requirements for
incorporated associations by amending the Associations
Incorporation Reform Act 2012 to provide that a person must
vacate their position on the committee of an incorporated
association where they have been disqualified from managing
a corporation or an Indigenous corporation under relevant
commonwealth legislation or have been disqualified from
managing a cooperative under the Co-operatives National
Law (Victoria).
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there is a level playing field for legal practitioners and
conveyancers when conducting certain property transactions.
It amends the Sale of Land Act 1962 to apply to
conveyancers the same restrictions that apply to legal
practitioners concerning acting for both vendor and a
purchaser under a terms contract. The bill also amends the
Property Law Act 1958 to apply to conveyancers the same
conditions that apply to legal practitioners in relation to the
payment by a purchaser of costs and expenses under a
contract for the sale of land.
The bill will also improve the utility of the Retirement
Villages Act 1986 by amending the act to move the formula
for the calculation of the annual maintenance charge from
regulations into the act itself and make a number of minor
amendments to ensure consistency of terminology used in
that act.
The bill will amend the Sex Work Act 1994 to change all
references to a ‘sexually transmitted disease’ to the preferred
contemporary term ‘sexually transmissible infection’. It will
also amend that act to provide, consistently with other
business licensing acts in the consumer affairs portfolio, that
action may be taken against a person who is not a licensee
under the act if the person was a licensee at the time the
grounds for taking the action existed. This will prevent a
licensee facing disciplinary action from seeking to avoid that
action by surrendering their licence. A similar amendment
will also be made to the Second-Hand Dealers and
Pawnbrokers Act 1989 in respect of registered second-hand
dealers and endorsed pawnbrokers. The bill also makes a
number of other minor and technical amendments to update
the Sex Work Act.
Finally, the bill will amend the State Trustees (State Owned
Company) Act 1994 to remove a redundant requirement for
State Trustees to make a quarterly prudential declaration to
the director, as the director has no ongoing prudential
supervisory role in respect of trustee companies.
I commend the bill to the house.

Debate adjourned for Mr O’DONOHUE (Eastern
Victoria) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 18 February.
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I note that while many incorporated associations are small
community groups, a significant number are substantial in
size; conduct major undertakings such as supporting
hospitals, sporting facilities, and legal services; and often
receive funding from governments. As such it is imperative
that their committees are properly comprised.

Ms SYMES (Northern Victoria) — I move:

The bill will amend the Residential Tenancies Act 1997 to
clarify that notices under the act may be served by electronic
communication, such as email, in accordance with the
requirements of the Electronic Transactions (Victoria) Act
2000. It will also update a number of references in that act to
the now repealed Fair Trading Act 1999 and will make a
number of minor amendments to standardise the terminology
used in the act to refer to municipal councils.

(1) to rebuild Victoria’s broken TAFE system, almost
destroyed by the former coalition government;

The bill makes minor amendments to the Sale of Land Act
1962 and the Property Law Act 1958 that will ensure that

That this house congratulates the Andrews Labor government
for a year of getting on with the job of government and
delivering its election commitments to the people of Victoria,
specifically —

(2) to make Victoria the education state through the biggest
school and kinder capital budget ever delivered;
(3) to remove 50 of our most dangerous and congested level
crossings;
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(4) to bring down Victoria’s unemployment rate from its
highest level in 13 years, having already created
73 000 new jobs since coming to office;
(5) to establish a Regional Jobs and Infrastructure Fund to
grow our regional economy and invest in job-creating
projects in our regions;
(6) to end the war on our paramedics and fix the crisis in our
ambulance system;
(7) to reverse years of crippling cuts to our health system
and invest again in hospital beds and health services;
(8) to begin construction on the Melbourne Metro project to
deliver Australia’s most important piece of public
transport infrastructure;
(9) to save our renewable energy system and invest in the
technologies and jobs of the future; and
(10) to establish the first Royal Commission into Family
Violence to address the no. 1 law and order issue in our
state.

Now, to speak about the motion that I have just read to
the house. Good governments start with conversation,
communication, consultation — —
Mr Ondarchie interjected.
Ms SYMES — There has been a lot of that today. It
is about elected officials getting out and about, speaking
to community members and working with them to
determine solutions to the problems that they are
facing. Good governments start a long, long time before
the issuing of the writs and indeed long before the
ballot boxes are open and people are exercising their
duty to vote in the state of Victoria. Of course it starts
before being elected.
The Labor government, when in opposition, had those
conversations right across our state. We listened and we
learnt and we developed an understanding of what was
vital, critical and important to Victorians to ensure that
they have better lives as a result of our decisions and
our policies. From this extensive communication we
developed commitments, and we took those to the
election. We have stood by those promises, and in the
365 days that the motion refers to we stood by our
commitment to deliver those promises.
Honourable members interjecting.
Ms SYMES — We have not wasted a day through
the introduction of legislation, through our first budget
and through ongoing interactions with the community.
Some of what we had to do was to fix the mess that was
left behind after the dysfunctional, ineffective and
deeply flawed government that the public had to endure
for four years.
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Mr Ramsay interjected.
Ms SYMES — It would have been nice if some
investment in V/Line had occurred in the four years of
the previous government. Today’s motion specifically
refers to 10 really important areas of reform that are
making a real difference to the lives of Victorians,
starting with rebuilding Victoria’s broken TAFE
system. It is well known that the Liberal — —
Ms Pennicuik — President, I draw your attention to
the state of the house.
Quorum formed.
Ms SYMES — Continuing on motion 207 I believe
I was up to discussing TAFE and, of course, addressing
the mess and cuts that we found ourselves confronted
with upon commencing government. The Liberal
government’s cuts to TAFE were the worst in
Victoria’s history. Under the former government,
funding to standalone public TAFE institutes decreased
from $733 million in 2011 to $468 million in 2014.
TAFE institutes were in financial turmoil with 8 of the
12 standalone TAFE’s in deficit. Since 2011 the sector
dropped from an operating surplus of $109 million to a
deficit of $52 million, thousands of staff were sacked,
hundreds of courses were cut, campuses were closed
and TAFEs were forced into mergers out of financial
desperation. Fees rocketed and TAFE teachers had not
had a pay rise since 2012. At the same time the former
Liberal government cut training course subsidies and
changed eligibility settings three times over two years,
creating much instability across the training system.
The Andrews Labor government is saving TAFE. We
have not wasted a day in repairing the damage. Actions
taken in our first year include the $320 million TAFE
Rescue Fund. It is strengthening TAFE institutes by
reopening closed campuses, upgrading buildings,
workshops and labs and providing much-needed
support that was ripped away from TAFEs. Funds
started flowing immediately upon us coming to
government, with the fast-tracked TAFE funding of
$20 million which was targeted at TAFEs that were
under severe financial distress. We delivered on our
election commitment to reopen Swinburne’s Lilydale
campus under the TAFE Rescue Fund. Of course the
house has heard all about this from my colleague
Mr Leane. It was a very exciting day for him, with the
Minister for Education able to tell that community that
their TAFE would once again be a feature for young
people and other people seeking skills and training in
that community.
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Ms Hartland — Nothing’s exciting. Nothing’s now
exciting. Petulant, juvenile behaviour is not exciting,
Ms Symes.

The TAFE Rescue Fund will also provide $200 million
over four years to ensure that TAFE institutes can
provide proper student support services, look after
disadvantaged students and deliver training that meets
the needs of their local industries and communities. The
$50 million TAFE Back to Work Fund is supporting
TAFE institutes across Victoria to help more than
7000 Victorians to start an apprenticeship or indeed a
traineeship. We committed $70 million to other Back to
Work training initiatives designed to help young
people, the unemployed and other disadvantaged
groups to get back to work. This includes $50 million
for TAFEs to boost their apprenticeships and
traineeships in their communities and broadening the
eligibility for the Victorian Training Guarantee (VTG),
to allow back to work participants to take up subsidised
training at a lower qualification than they already hold
or for those who have previously used their entitlement
to VTG funding for training in a different field.
Targeted fee relief for Back to Work scheme
participants will allow individuals to take up training at
a lower cost, encouraging participants to complete
relevant training and enhance their skills for the work
that they desire to embark on.

Ms SYMES — Shift workers — that is right. The
exciting part about these centres is that industry can
come along, have a conversation with the staff that will
be behind the counter and say, ‘Look, I’m an employer
and I’ve got about five people approaching retirement
in due course, and I’m a little bit unsure about how I’m
going to replace those workers’. You can have a
conversation about perhaps creating a course or adding
to an existing course and about the types of skills and
training requirements so that you are really finding
local solutions for job seekers and indeed industry in
our regional towns.

The $20 million for the pilot of the Reconnect Program
for young people and early school leavers is going to
help build basic skills to allow participants to
subsequently engage in employment and skills training.
Additional funding for TAFE institutes to provide
subsidised training to eligible students will continue
under the VTG. There is $15 million for skills and jobs
centres based at TAFE institutes. These are a first point
of call for those who are looking to start training or
students who have left school and those that are looking
for a particular job or who might just want to get some
advice about what jobs are out there in their local
community.

So in that vein, of course we recognise that it is the
strong industry links that are vital to boosting outcomes
for students and to make sure that they get jobs. So it is
all about connecting people who are passionate about
making sure that there are vibrant industries and jobs
for local kids. A lot of country kids do not have the
means or indeed the will or desire to leave their country
towns. Without some assistance, working with industry
to identify some employment opportunities, those
people who do not want to leave towns are often forced
to move to Melbourne, which is not really the thing that
a lot of country kids want to do or indeed are able to do
financially, so their options become — —

I had the great pleasure of making announcements in
Wodonga and Shepparton about the skills and training
job centres that will be benefiting each community.
Mr Mulino — And those communities need it.
Ms SYMES — They absolutely do. They will be, in
my electorate, a first point of call for students that live
in the Wodonga area and the Greater Shepparton area,
and the Wangaratta TAFE is also going to have a jobs
and skills centre. So it was very exciting talking to
those TAFEs. They thought it was a great initiative —
$1 million going to the Wodonga TAFE and $1 million
going to GOTAFE. The other exciting feature of those
is that —

Ms SYMES — The communities that I spoke to
about jobs and skill centres were very excited at
2.00 p.m. during the day, and I think they would be
additionally excited having that conversation at
9 o’clock at night, if there was a beer in hand,
discussing this topic.
Mr Mulino — People who work at night.

Ms Pulford — It happened to you.
Ms SYMES — It certainly happened to me. My
only option was to — —
Ms Pulford — And to me.
Ms SYMES — Yes, yes. I was forced out of the
country town to access training options because there
were not many around at the time when I finished
school.
The TAFE portfolio has some other achievements that
are noteworthy. In the first year of the Andrews Labor
government we established the Office of the Victorian
Skills Commissioner to work with industry and help
students and TAFEs identify real jobs and real
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productivity for local industry and employers, and we
undertook a quality blitz and strengthened requirements
to ensure the quality of training providers that received
funding from the Victorian government. There was also
$30 million in additional funding that was provided
over three years to crack down on dodgy training
providers and boost compliance, with more on-site
audits and closer scrutiny of high-risk providers. And I
would just like to put on record that my ministerial
colleague Mr Herbert — —
Ms Pulford — Tireless.
Ms SYMES — He is tireless in his portfolio. He is
extremely passionate and he is working really hard and
getting some really good runs on the board, which is
really important to a lot of Victorians but particularly
rural and regional students, so I thank him for his
commitment to his portfolio.
On top of our TAFE achievements, and coming back to
the motion, Labor has worked very hard in its first year
and continues to work hard to make Victoria the
education state. We delivered the biggest education
budget in Victoria’s history — $780 million into school
and kindergarten capital. This is the biggest ever
education capital budget in the state’s history. In
politics the really good days stand out, and probably
one of the best days that I have had since I was elected
was when I rang my electorate’s school principals, of
which there are many, to advise them of Labor’s equity
funding initiatives. This was one of the — —
Mr Ondarchie — President, I draw your attention
to the state of the chamber.
Quorum formed.
Ms SYMES — Before the bells rang I was just
telling the house about the great day when I was able to
ring my local schools — it was a Friday, from memory,
in about September — and get on to the principals to
inform them that their 2016 budgets would include a
new line item from the Victorian government called the
education state funding that would effectively recognise
the struggling schools that had students from
disadvantaged backgrounds or perhaps migrant families
and lower socio-economic families and address the
additional efforts that some of those schools needed to
go to to provide the best possible opportunities for
every student in their school. One of the great things
was a real recognition that country schools are doing it
tougher than their city counterparts. On the day, I was
ringing principals who were literally in tears on the
phone. They were getting advice that their budgets
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would be boosted by about $900 000. I had one school
that was to get $1.2 million.
Ms Pulford — Wow. Which school was that?
Ms SYMES — I think it was Wodonga High
School. Benalla college would get $900 000. Seymour
College was around the $800 000 mark. The real
difference that that funding makes to those schools
cannot be understated. You have really competent and
passionate principals and hardworking staff, but they
skimp and they save and they allocate and they
prioritise, and a lot of them just get by from year to year
with the necessary programs. Some of the additional
funding would mean that they would be able to keep
some of those programs that they had been scraping
through on — some literacy and numeracy programs
and indeed social support for their highest needs
students. That was one of my favourite days, and the
schools are forever grateful for that additional boost to
their budgets. It was really good to be able to provide
that additional support for those kids.
Struggling parents under the Labor government will
also be getting help to pay for uniforms, camps and
excursions. I have got to say that this is another one of
my particularly favourite policy outcomes from the
Labor government. I will not name the school, because
it is not necessary — I think it is quite atypical of some
country schools — but I recall that very early after
being elected, early in the 2015 school year, I was
having a tour of a school, and we got to an area of the
school that was designated for year 9s. Walking
through that corridor, I said to the principal, ‘It’s really,
really quiet. Where are all the kids?’. The principal
said, ‘They’re on school camp this week’, and I said,
‘Oh, great. Where did they go?’. I think they were
down in Melbourne for the week or whatever, but we
got to the end of that corridor and there was a
classroom with about 15 kids sitting in it. I said, ‘What
are those kids doing?’, and the principal said, ‘They’re
the kids whose parents couldn’t afford to send them’.
It was devastating that their classmates at the start of the
school year got to go off and bond and make new
friendships after returning from summer holidays, and
then you had this small group of kids who did not get
that opportunity. Not only did I feel that they would be
stigmatised and possibly teased, but we just should not
have a situation where you have got a group of 15 kids
out of 80 who miss out on an opportunity purely
because their parents do not have the financial means to
provide that, so I am very proud of our government for
fixing that gap.
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Another program, which I think we heard a little bit
about from the Deputy President this week in one of her
members statements — and I think most of us would
echo her support — is the Labor government’s
breakfast clubs. Thousands of Victorian students are
going to benefit from a healthier start to their school
day from this year. This is because their schools signed
up to the breakfast program that was a result of the
Labor government providing $13.7 million. The fact is
that one in seven children arrives at school with an
empty stomach, so the provision of free breakfasts is
really going to make a big difference to these students’
lives. No longer will they go hungry in the morning. It
will facilitate them being able to get the most out of
their education. Under the program participating
schools with existing breakfast clubs will get their free
food delivered directly to their door, and hundreds of
schools will be offering this program for the first time.
The state government has partnered with Foodbank. I
did not know much about Foodbank until we formed
this partnership. It is the largest welfare food agency in
Australia, and it is really great that we have it leading
our program across the state. I visited the Foodbank
offices in Yarraville only a few weeks ago, and I have
got to say I was blown away by the operation there. Of
course it is not just school programs that it provides; it
has a warehouse with access for agencies such as the
Salvation Army, Anglicare and the like, which put in
their orders and then arrive and pick up their packs, and
it helps those agencies feed the homeless and those
people who are doing it really, really tough. In fact I
was shown around by Dave McNamara, who is an
incredibly dedicated and passionate person, and I look
forward to working with him in the future on the
provision of the school program.
I recommend that any member of this house go and
have a look at the Yarraville warehouse. In fact you can
put yourself down to volunteer for half a day, and I
have already expressed my interest to do that. It is
actually a little bit hard to get in because they have got a
full volunteer list. They have a lot of corporate people
who sign on — those corporate organisations that have
a social element to their business where they provide
volunteer leave for their employees — and they have
booked out Foodbank. This is the type of operation we
are dealing with.
It is also a very funky workplace. It has got lots of
bright colours and ergonomic furniture. I have got to
say it is one of the best workplaces that I have visited in
a long time. Everyone seems really passionate and
really happy to be there and to work for a cause that is
changing so many lives. Indeed if anyone is interested,
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maybe let me know and I can hook you up with Dave
and his team and they can show you around.
The breakfast program is rolling out from term 1, 2016,
and I would be fairly confident that every member in
this chamber would have a breakfast program operating
in their electorate. If you are interested in having a chat
to your school about the breakfast program, then I can
certainly provide you with a list of the schools that are
participating and you might want to go along and have
a chat. Importantly, schools have embraced this
breakfast program, and I think most of them are open to
every kid. You do not have to be the poor kid; it is
basically open to all students, and there is no stigma
attached to it.
There is a variety of reasons why kids miss breakfast. It
might be because there is no food in the house, but it
might be because mum and dad are just flat out, they do
not have time and they drop the kids at the school gate
on the way to work when they are running late.
The PRESIDENT — Coco Pops?
Ms SYMES — Really, there are no Coco Pops in
the provision, President. There is porridge and SPC
fruit — —
The PRESIDENT — Froot Loops?
Ms SYMES — No, there are no Froot Loops. We
are low on sugar, and it is about healthy starts to the
day, President.
One of the other announcements that I was involved in
towards the end of last year in relation to education was
our school bus announcement for kids, and in particular
the impact on country kids and the benefit that it will
provide those families. Effectively there are thousands
of Victorian families who access the school bus
program across country Victoria, and due to some
changes we made last year they will be saving $100 a
year in their bus fares. The complicated system of bus
fares was impacting on thousands of families. It was
basically a distance-based system, and it relied on the
school’s administration staff to work out what the fee
was per household. That was ranging from $480 to
$1240 depending on the distance they were travelling.
Some students do not attend their closest government
school or non-government denominational school —
and in that instance your bus fare is free — and there
are a number of reasons why they might not attend their
closest school. As a student there could be a program
that is provided at another school, such as a sporting
program or a music program that is particularly
appealing to the student or their family. Many families
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might move and students might want to continue at the
same school but because they have moved there is
another state school in between on the route. In such
cases the bus fare becomes something that has to be
applied.
It was exciting. I travelled to Shepparton to talk to some
students whose families were paying pretty high bus
fees. We were able to announce that from this year
travel for students will be capped at a one-off cost per
year of $480. What that meant, for example, was that
there were almost 300 students in Echuca saving
between $80 and $760 a year, and around 350 students
in Warrnambool and another 350 students in
Shepparton who were also expected to save between
$80 and $760 per year. We can imagine that for those
families with multiple children the savings will make a
really big difference to the hip pocket of parents or
carers.
The policy resulted from the Andrews Labor
government going out and listening to feedback from
families and schools. I do not know about other country
members in here, but my office received a lot of queries
about the methodology for calculating school bus fares
and indeed complaints about having to pay over $1000
to access schools of choice. The reduction in fares is not
only about providing choice for parents and children. I
had some very happy administrators because no longer
will they have to be the ones that are calculating the
fares and communicating the news to the parents of
how much that school bus fare is going to be. Now it is
just a one-off cost and much easier for their
bookkeeping, and there are no longer any surprises for
parents, who now know what they will have to budget
for.
In summary on education, I am really proud of the
work that the Andrews Labor government has been
doing in this space, and I am truly looking forward to
the next three years and our achievements that will help
young people in Victoria.
My motion also refers to level crossings and the
removal of 50 of the most dangerous and congested
level crossings. It is a very popular policy. No-one likes
sitting behind boom gates. I do not have a lot of level
crossing congestion in my electorate, but I am very
familiar with the pain of sitting behind boom gates. I
spent several of the last years of my life living in Keilor
East. One of the level crossings that I was regularly
caught behind was the Buckley Street level crossing in
Essendon, which is earmarked for removal under this
government.
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I have a particularly painful story in relation to that
level crossing. I think my first child was about four
months old. When you are driving along and a baby is
screaming in the back and facing backwards, you
cannot see them and it can be quite stressful for a firsttime mum, four months in. I think my husband had just
gone back to work. I thought I would take the baby
somewhere interesting — the library or somewhere
where you sit down and sing songs. I got caught at that
level crossing with a screaming baby, and I just
watched the trains going one way and then the other.
Not having had much sleep, I was freaking out and the
baby was still screaming. The level crossing was
driving me insane, and then a third train went through. I
reckon I was stuck at those boom gates for about
13 minutes with a screaming infant in the back of the
car. I got through the boom gates and had to pull over
for some fresh air and to get the baby out of the car
because it was quite stressful.
I really look forward to the removal of those crossings
not only to ease congestion and safety but also for the
benefit of other parents who get stuck behind them with
a screaming infant in the back of their vehicle.
Mr Ondarchie — Acting President, I draw your
attention to the state of the house.
Quorum formed.
Ms SYMES — I was shattered after retelling the
story of the horrific incident of being stuck in traffic for
13 minutes with a screaming child behind a boom gate.
Coming back to the wonderful policy of removing
these horrid things, we will have 20 removed before the
next election, with the first 23 of 50 already having
been announced. We have also announced that work to
remove eight crossings on the Frankston line in 2018
will be performed as part of one package of works.
Without being an engineer or a roads expert, I think that
is probably going to be a more economical way of
doing things and it will provide a lot of work for
employees in the region. In fact the level crossing
removal program all up is going to create 4500 jobs, so
it would be really good if the Liberals got out of the
way and let us get on and deliver that policy.
The Andrews Labor government, not only through the
level crossing removal program but as a theme of most
things that it does, is all about jobs creation. In 2014
Victoria had the highest unemployment rate it had
experienced in 13 years. Economic growth had slowed
to a crawl, and major businesses across the state were
closing down and leaving our shores. As I have
already — —
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Mr Dalidakis — The last time unemployment was
nearly 7 per cent was when Kennett lost.
Ms SYMES — We do not want to return to the
Kennett days, do we? Of course as I ran through earlier,
TAFE campuses were in strife after their biggest
funding cuts in history. What we have today is
Victoria’s unemployment rate down, and Victoria is
getting back to work. The $325 million TAFE Rescue
Fund has saved campuses, and we have invested in the
world’s fastest growing industries. We will create
100 000 new jobs over the course of our government.
With that contribution, I am going to allow some others
to perhaps have some things to say this evening.
Debate adjourned on motion of Mr ONDARCHIE
(Northern Metropolitan).
Debate adjourned until next day.

BUSINESS OF THE HOUSE
Adjournment
Mr JENNINGS (Special Minister of State) — I
move:
That the Council, at its rising, adjourn until a day and hour to
be fixed by the President, which shall be notified to each
member of the Council.

Mr Davis — On a point of order, Acting President,
this motion that has just been put to the chamber has
been put at an unorthodox time, and I wonder if there
could be some advice to the chamber as to what options
are available to members in terms of this particular
motion.
The ACTING PRESIDENT (Mr Elasmar) —
Order! The advice I have in relation to the point of
order raised by Mr Davis is that a minister can move,
without leave, this motion. Standing order 4.01(2)
states:
At any time when no question is before the Chair a minister
may move without leave a motion to set the day and time of
the next meeting.

And there was no question before the Chair. So I will
put the question on the motion moved by the Leader of
the Government, Mr Jennings.
Motion agreed to.
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ADJOURNMENT
Mr JENNINGS (Special Minister of State) — I
move:
That the house do now adjourn.

Goulburn-Murray irrigation district
Ms LOVELL (Northern Victoria) — My
adjournment matter is for the Minister for Environment,
Climate Change and Water, and it is regarding the everincreasing insecurity that irrigators in the GoulburnMurray irrigation district (GMID) are facing about the
future of their water supply and the viability of their
businesses. My request of the minister is that she
convene an open forum where she will have the
opportunity to address all irrigators and concerned
community residents and they will have the opportunity
to talk directly with and ask questions of her about what
is needed for the future security and viability of
irrigators in the GMID.
In late January an extremely angry, 200-plus gathering
of local irrigators and community members turned out
in Kyabram for a public meeting to address the major
issues contributing to what is becoming yet another
full-blown water crisis for the district and the wider
northern Victoria region. Farmers, irrigators, local
business owners, councillors, MPs — unfortunately not
the minister — and concerned local community
members attended the meeting, which focused on the
disastrous impact that the loss of water due to the
Murray-Darling Basin plan and the ever-increasing cost
of temporary water is having on local farmers and
industry.
The collective call of the meeting was for immediate
changes to the Water Act 1989, the Goulburn-Murray
Water Connections Project and the Murray-Darling
Basin plan as ways to try to combat the crisis. Many of
the issues raised were identical to those I raised last
October in Parliament, including the cost of temporary
water, the transparency of water holdings and trade, and
environmental water allocations. But of most concern
was the loss of water due to the requirements of the
Murray-Darling Basin plan and the implementation of
the connections project. The issues faced are many and
complex and have the potential to cripple farming
communities if they are left unaddressed by the
government.
The takeaway message from the meeting was that
significant measures need to be taken to improve the
current system because the community is, rightfully,
scared that without immediate change there realistically
might not be a viable future for some farming sectors in
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the GMID. So far the minister’s response to the issue
has not been to look at ways of alleviating pain by
implementing change but instead has been to play
political games and misquote the federal member for
Murray, Sharman Stone, who has long been one of the
water industry’s most passionate and vocal champions.
So far the minister has only attended one invitationonly water summit in the Goulburn Valley, which was
largely attended by employees of state government
organisations, some peak bodies, local government and
a handful of selected irrigators.
From that meeting a selected group from the invited
attendees has been formed. The group includes the
heads of several state government entities, which makes
it impossible for the group to be independent in its
views and decisions. In fact it is reminiscent of the
Brumby years, when John Brumby and Tim Holding
would sneak into Shepparton to talk only with people
who agreed with them, then say they had consulted
widely.
The time for selective meetings with restricted
attendees has long passed. The minister must recognise
that we are on the precipice of another water crisis and
the issues — —
The ACTING PRESIDENT (Mr Elasmar) —
Order! The member’s time has expired.

Mount Waverley Primary School and
Templestowe College
Mr LEANE (Eastern Metropolitan) — My
adjournment item this evening is directed to the
Minister for Education. What I seek from the minister
is for him to join me in supporting applications to the
Inclusive Schools Fund by Mount Waverley Primary
School for a maths science sensory garden and
mindfulness learning centre and Templestowe College
for an eco-cafe, enterprise and vocational training
precinct.
Just to give a bit of background, the Inclusive Schools
Fund is a $10 million fund promised before the election
that is being delivered by the Andrews Labor
government. It is designed to help make Victoria the
education state, providing Victorian government
schools with quality new spaces and more inclusive
facilities, based on best practice research and design.
Mount Waverley Primary School, as I mentioned,
wants to develop a maths science sensory garden and
mindfulness learning centre which will provide
inclusive outdoor and indoor learning spaces and
alternative quiet and supportive engagement spaces for
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students with disabilities, including autism, intellectual
disability and severe challenging behaviours.
The application by Templestowe College for the grant
is to develop, as I said, an eco-cafe, enterprise and
vocational training precinct. It wants to establish an
ethical entrepreneurial and vocation centre in which
students with disabilities will meaningfully participate
along with other students. By the end of 2016 the
school aims to have in operation a commercially viable
eco-cafe and retail gallery adjoining a modern casual
office suite for student enterprise and small business
administration.
I think I have supported my adjournment item enough.
Obviously anything that makes our schools more
inclusive for all students is a great thing.

Wyndham schools
Mr FINN (Western Metropolitan) — I wish to raise
a matter for the attention of the Minister for Education.
The Wyndham City Council area is an area of great
importance to the state of Victoria. It is an area that is
growing at a rapid rate. In fact it is often the fastest
growing municipality anywhere in Australia, and that is
something that all levels of government have to take
into consideration.
As I have said in this house in recent times, the local
council is not exactly holding up its end of the bargain
and is pretty much a disgrace, to tell the truth, but it
seems the current state government is not a real lot
better.
I have had a number of representations from people in
the Wyndham area about the need for schools to cover
the growth in the Wyndham area. Now it staggered me
to learn that in this particular year, despite the good
work of the previous government in building schools
and refurbishing schools in the City of Wyndham, not
one single school is opening in the City of Wyndham.
You have got suburbs sprouting up everywhere, and
you have got families moving in, obviously with
children. Not one school is being opened up in the City
of Wyndham this year.
So I am asking the minister to take into
consideration — which is something I thought he
would have done anyway — the growth in the City of
Wyndham, to take into consideration the educational
needs of children from kindergarten right through to
primary school and secondary school and indeed to take
the needs of families in Wyndham into consideration
and actually make some decisions on building schools
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in such places as Williams Landing. We need more in
Point Cook. There are more — —

work that it undertakes as part of supporting those who
support others.

Mr Herbert — They are already in the planning
process.

Interchange does face a number of challenges,
including those relating to providing for programs such
as its mothers retreat as well as various other social
activities that are provided throughout the local
government areas of the City of Latrobe and the shires
of Baw Baw, South Gippsland and Bass Coast. There
are also specialist services provided in the Wellington
and East Gippsland shires. Its staff will celebrate its
30th birthday in April this year, and I am looking
forward to joining with them to acknowledge the
excellent work they do in providing that level of
support.

Mr FINN — The minister says, ‘They are
planning’. It is all very well to have planning, but these
kids need schools and this dodgy government is not
even opening one this year — not even one this year.
This is the government’s commitment to education in
Wyndham: a big fat zero. I will compare the previous
government’s record on this to this government’s
record any day of the week. So I ask the minister to
keep in mind the needs of children in the City of
Wyndham and give them the schools that they need.
Ms Shing — On a point of order, Acting President,
it is my view that that was in fact not an action that is
capable of being addressed with any specificity under
the terms of an adjournment matter.
Mr FINN — On the point of order, Acting
President, despite Ms Shing’s attempt to channel Kevin
Rudd, the fact of the matter — giving children the
schools that they need — is in fact something that is
perfectly reasonable, I would have thought.
The ACTING PRESIDENT (Mr Elasmar) —
Order! There is no point of order, and it is up to the
minister to give his answer.

Interchange Gippsland
Ms SHING (Eastern Victoria) — I wish to raise a
matter for the attention of the Minister for Housing,
Disability and Ageing in the other place in relation to
the services provided by Interchange Gippsland. The
Minister for Housing, Disability and Ageing, Minister
Foley, is in fact responsible for Interchange’s funding
and also for assisting it with the services it provides as
far as disability and carer support throughout Gippsland
goes. This organisation, in my view, is one which is
very deserving of funding, and I would seek that the
minister give favourable consideration to providing
funding to this organisation.
One of the first meetings I had in my new electorate
office in Morwell was with the CEO of Interchange
Gippsland, Debbie Knight, and we had a very good and
lengthy discussion about the organisation and the
programs it delivers to provide care, respite, social
activities and community connectedness to young
people living with disability as well as their carers and
families throughout Gippsland. She met with me to
discuss its work and also to provide an insight into the

As the minister would well be aware, the national
disability insurance scheme (NDIS) will in fact
commence its rollout in the Bass Coast, Baw Baw,
Latrobe and South Gippsland areas in October of 2017
and the outer Gippsland areas of East Gippsland and
Wellington in January 2019. I have spoken to many
families in my community and throughout Gippsland
who are really excited about the NDIS and what it will
mean for their families and for the way in which
services are provided. However, they advise me that
they need support for advocacy services and additional
respite for carers in this period of time before the rollout
to these areas commences.
So I am aware that whilst the Andrews Labor
government is in fact investing in outreach and in
information being prepared and disseminated to
communities to prepare them for the transition to the
NDIS, Interchange is exactly the kind of organisation in
Gippsland that, with additional financial support, will
be well equipped to fulfil the respite and advocacy
needs of the Gippsland communities until such as time
as the NDIS arrives. After my discussion with
Interchange and the provision of the information about
the programs and services which it delivers and hopes
to continue to be able to deliver to the Gippsland
communities who will benefit from them, I see this as
an area where the Andrews Labor government can
provide significant resources and assistance to enable
Interchange to continue to do what it does best. So I
would ask the minister to continue funding to this
fantastic organisation and to advise me as to the status
of that update.

Level crossings
Mr DAVIS (Southern Metropolitan) — My matter
is for the attention of the Premier, and it relates to a
letter I have received from Andrew Pollock dated
Thursday, 28 January. It is a letter to the Premier that
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relates to sky rail. It points to a number of questionable
practices that have occurred. It is also of relevance to
other ministers, including the Attorney-General and
possibly other ministers as well. There have been media
reports about sky rail, the announcement by the
government on Sunday of sky rail, and the lack of
consultation, and all of these matters are significant.
But here I make the point that — and I am going to
quote directly from the letter:
In an attempt to obtain further details for members of my
community and not receiving anything other than platitudes
from the member for Oakleigh my wife and I posted
questions endeavouring to obtain full disclosure for all …
residents and businesses directly …

The letter goes on:
An unrelenting attempt to shut down debate on the member
for Oakleigh’s Facebook page was made by a person or
persons who may or may not be associated with the member
for Oakleigh. My wife and I are Facebook novices and when
she discovered around midnight on Sunday, 24 January, that
our Facebook ID had been used to post messages designed to
discredit, embarrass and humiliate me — a resident of the
member’s electorate — she was shocked and horrified to say
the least. This matter involves a cybercrime and is under
investigation by ACORN.
This has been … extremely stressful …
My daughter and wife started to post rebuttals to these illegal
posts so that anyone knowing our ID would know what was
happening and … the comments were not mine. Just before
1.00 a.m. on 25 January we sent an email … to the member
for Oakleigh and included a read receipt request. My wife
was surprised to see that … read receipt came back a short
time later. She was hopeful that the member would go on to
his Facebook page urgently …
Unfortunately the postings continued and they … have been
recorded and archived.

In some cases false postings by persons — —
Mr Herbert — On a point of order, President, I am
not trying to stop Mr Davis’s contribution but he has
been reading a letter and I am not sure who his matter is
directed to and what action he is requesting.
Mr DAVIS — It is a letter to the Premier. I am
happy to give the member a copy.
Mr Herbert — I am just wondering what action the
member wants from the Premier, that is all.
The PRESIDENT — Order! As I indicated, it is not
prescriptive that a member needs to put their action upfront; they can put it at any time during their
contribution. Traditionally members have left it until
last. I certainly have suggested members might consider
following Ms Lovell’s practice of doing it up-front so
that everyone knows straight off what the action is. But
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it is not an imperative. Mr Davis is entitled to make his
contribution as he wishes. In terms of who it is directed
to, it is certainly going to the Premier as an action.
Mr DAVIS — John Cardona and Stuart James were
among those who were attacking these people online in
an unrelenting way. It is a matter of fact that Stuart
James has been referred to the Australian Cybercrime
Online Reporting Network and it is likely that there will
be significant investigations into that matter.
I also note that other events have occurred around sky
rail where people have been targeted for speaking their
democratic mind. Chris, a person who lives in Noble
Park, has spoken out in the Age and elsewhere, and his
elderly mother, nearly 90, has had phone calls that go to
this effect: ‘Got a problem with the trains? We’re going
to fix you up’. He reported that to the police at
Springvale police station at 3.45 p.m. yesterday. These
are very serious matters that the Premier needs to
investigate. He needs to understand that these threats of
identity theft and cyberbullying are matters where
people in the community who are having their
democratic say ought to be able to speak. He needs to
investigate these, report to the community and stop
these matters.
An honourable member — Great action.
The PRESIDENT — Unfortunately it is not.
Mr DAVIS — It is. To investigate.
The PRESIDENT — The member did not ask the
Premier to do it.
Mr DAVIS — I did. I said, ‘He needs to’.
The PRESIDENT — No, the member said, ‘He
should do this’. The member did not actually seek the
Premier to do it.
Mr DAVIS — I did.
The PRESIDENT — No, the terminology was not
there. The member was so busy with the editorialising
that he actually did not have the terminology that called
on the Premier to do it. The member was using it with
the phraseology of ‘the Premier should do this’. That is
different. I would invite the member to rephrase in
10 seconds.
Mr DAVIS — President, I seek that the Premier
investigate these serious matters, report to the
community and make it clear that this is unacceptable
behaviour.
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Fish stocks
Ms SYMES (Northern Victoria) — My
adjournment tonight is for the Minister for Agriculture,
and my request is that she have Fisheries Victoria stock
greater numbers of golden perch in the Goulburn River
and in Lake Eildon and Lake Nillahcootie this summer.
These are popular fishing spots, and increased stocking
in these areas will encourage many more of my
constituents to go fishing more often.
I note the Labor government’s commitment to grow
recreational fishing in Victoria by encouraging families
to get outdoors. Labor’s Target One Million plan will
increase recreational fishing in Victoria and strengthen
many rural and regional communities. It is already a
popular pastime. Recreational fishing currently
contributes some $2 billion to Victoria’s social and
economic wellbeing.
I know that Fisheries Victoria has been working hard to
deliver on Labor’s plan to increase to 5 million fish per
year in stockings, mainly in relation to Murray cod
where the action has been this year. Murray cod is an
iconic freshwater fish, and it is highly prized by
recreational anglers and revered by many Indigenous
communities. More than half a million Murray cod
have already been stocked in waterways over the last
few weeks, with more to come. The biggest increase in
Murray cod stockings occurred at Lake Eildon in my
electorate, where 80 000 fingerlings have been released.
Further north, Lake Hume and the Mitta Mitta River
have received about 100 000 of these little fishies.
As well as these and other lakes, you have got rivers
such as the Campaspe and Loddon being stocked in the
tens of thousands in relation to Murray cod. But I know
that the other really popular species that fishing
enthusiasts would like to see is the golden perch, so I
would hope that the minister is able to respond to my
adjournment favourably.
The PRESIDENT — Order! There was an
interesting point there where you were talking about
fish in stockings.
An honourable member — You don’t see a lot of
those.
The PRESIDENT — Order! You do not, really. It
is an interesting concept.

Beechworth Correctional Centre
Mr O’DONOHUE (Eastern Victoria) — I raise a
matter for the attention of the Acting Minister for
Corrections. The action that I seek this evening is that
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the Acting Minister for Corrections engage with the
local Indigo Shire Council about the government’s
future intentions for the Beechworth prison. The
background to the action that I am seeking from the
minister is that the government had allocated money to
the Beechworth prison in the 2015–16 budget, but as a
result of the disastrous prison riot at the Metropolitan
Remand Centre that money was subsequently diverted
and siphoned back to the Metropolitan Remand Centre
to help repair the prison. That has, I think, caused some
angst for the local council, and I quote the Border Mail
of yesterday, 10 February:
Cr Bernard Gaffney told Tuesday’s special Indigo shire
meeting that the community needed answers —

about the future of the prison. The article goes on to say
of Mayor James Trenery:
He said he did not want council letters to continue being
ignored by the government …

I know Mr Tilley, the member for Benambra in the
other place — —
Mr Finn — A very good man.
Mr O’DONOHUE — A very good man. He has
been advocating and lobbying for certainty. I wish
through this adjournment matter to encourage the
government and to ask the minister to develop some
clear lines of communication with the Indigo Shire
Council — and through the Indigo Shire Council, the
local community — about the government’s intentions
and long-term plans in relation to the Beechworth
prison.
There is a high degree of uncertainty. That uncertainty
commenced with the announcement of a management
unit to be located at the prison, which subsequently did
not proceed. We have had investment earmarked which
the minister said at the time was critical to addressing
recidivism. That money has now been siphoned to
Melbourne for the Metropolitan Remand Centre
rebuild. I would implore the minister to develop clear
lines of communication with the Indigo Shire Council,
and I join with Mr Tilley in asking the minister to do
that forthwith.
The PRESIDENT — Order! Thank you,
Mr O’Donohue. Your action tonight could have been to
ask the minister to look at Hansard from last night and
do something about it.
Mr O’DONOHUE — Thank you, President.
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Murray Basin rail project
Mr RAMSAY (Western Victoria) — My
adjournment matter tonight is for the Minister for
Regional Development, and the action I seek from her
is an immediate commitment to the full funding of the
$416 million Murray Basin rail project as described in
the regional statement that was announced by the
Premier and the minister at the Brown Brothers winery
earlier this year. I draw attention to that one small part
of the statement where it is indicated that the
government will deliver the full $416 million Murray
Basin rail project, which includes committing to fully
standardising and upgrading the entire network, yet we
see that the government currently is only willing to
half-fund up to $216 million of that basin project in the
hope — the false hope, I suggest — that the federal
government will fund the remaining $200 million.
I raise this because, as we know, the coalition
government, when in power, through the sale of the
Rural Finance Corporation, which delivered around
$400 million, actually put in the estimates the
$216 million. Labor came into office with the money
already sitting in the bank, so to speak, for part funding
of the project and also had an extra $200 million to put
in the forward estimates from the sale, which was to go
into regional Victoria for infrastructure projects.
The project was going to be fully funded by the state
government so that it could start this project and be able
to complete it fully funded. But we now see that the
Andrews government is only willing to put in half the
money — the money that the coalition collected
through the sale of Rural Finance, which was
designated for regional Victoria — and the project has
been put on hold until such time as there is some
negotiation with the federal government. We cannot
wait. This is a desperately needed upgrade for regional
Victoria in relation to moving freight, particularly from
Mildura down to the port of Melbourne and the port of
Geelong, and the government is refusing to fully fund
this project.
I also flag with members that during statements on
reports and papers yesterday I stated that the Regional
Victoria Living Expo was a huge success, attracting a
record 10 156 patrons. It is actually part of the regional
statement announced by the Premier, yet what has the
government done? It has actually dumped it. Here we
have the government’s own report saying what a
wonderful opportunity it is for city meets country in
relation to regional councils displaying their wares — it
is in the report, which says what a huge success it
was — and we have the minister dumping it.
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I also referred to the $25 million in funding to upgrade
first-and-last-kilometre routes across regional Victoria.
Guess what? It is subject to the sale of the port.
The PRESIDENT — Order! I thank Mr Ramsay.

Responses
Mr HERBERT (Minister for Training and
Skills) — In regard to the following matters, I shall
pass them on to the relevant ministers. Ms Lovell had
an issue for the Minister for Environment, Climate
Change and Water regarding Murray-Darling water.
Mr Leane had a matter for the Minister for Education
regarding him visiting local schools to discuss potential
projects for the Inclusive Schools Fund.
Mr Finn had an issue for the Minister for Education
asking for more schools in the City of Wyndham.
Ms Shing had an issue for the Minister for Housing,
Disability and Ageing regarding funding for Gippsland
Interchange.
Mr Davis had an issue for the Premier regarding an
investigation of some alleged matters and a report to the
community contained in a letter, that he has provided to
me, from Mr Pollock to himself.
Ms Symes had an issue for the Minister for Agriculture
in regard to recreational fishing and in particular to
more stocking of golden perch — a great fish.
Mr O’Donohue had an issue for the police minister. He
was seeking dialogue with the Indigo Shire Council to
provide certainty for Beechworth prison plans.
Mr O’Donohue — The corrections minister.
Mr HERBERT — The corrections minister, sorry.
Mr Ramsay had an issue for the Minister for Regional
Development in regard to providing full funding for the
Murray Valley rail project. I shall pass those matters on
to the relevant ministers.
Mr Ramsay — Murray Basin.
Mr HERBERT — Murray Basin, sorry.
Mr Davis — On a point of order, President, tonight
the chamber has passed a very unusual motion in terms
of when the chamber will resume. There is obviously a
scheduled set of sittings that we have all been led to
expect, and there has been a long history between
sitting periods — that is, usually through the winter
period and the summer — of their often being an
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arrangement where the President will recall the
chamber at a time of his choosing. On this occasion this
is unusual, because normally there would be a
particular date on which the chamber would be
resuming.
What I am seeking, President, is some assistance in
terms of how you will arrive at that decision. Will there
be consultation with all parties in the chamber on this
occasion, given the unusual nature? Particularly in this
chamber it would not simply be a matter for the
government to advise you, I would think. It is a matter
that would require consultation across the chamber,
given the disparate nature of this chamber as it is at the
moment.
Mr Dalla-Riva — On the point of order, President, I
too was concerned when I heard the motion moved by
Mr Jennings in respect of the adjournment set no date,
because my understanding is that the government sets
forward a program of sitting dates. The argument I refer
to is in relation to chapter 4 of the standing orders and
standing order 4.01(2), which is particular too. It states:
At any time when no question is before the Chair a minister
may move without leave a motion to set the day and time of
the next meeting.

Further, if it is left open, I seek guidance if there is a
reason for that. The only available opportunity for a
place for the Council to meet is under 4.04, ‘Special
meeting of the Council’, which says:
If during any adjournment of the Council any emergency
arises …

I seek from the President advice to the Council as to
what would determine an emergency such that, where a
date and time had not been fixed, the President would
have cause to move that we would have to meet under
such circumstances, given that under standing
order 4.04(2) we are only required to receive two days
notice from the date of summons. A lot of us from
regional centres need to plan, and a lot of us have set
out dates and times in our diaries around the sitting
dates. It seems very odd that the minister tonight on
adjourning has placed you, President, in a position that
would cause some level of confusion for members in
this place.
Mr Herbert — On the point of order, President, we
have had a motion passed in this house without dissent
and without debate, and it is very unusual that members
would now seek to have clarification when they should
really have been asking these questions when the
motion was put and agreed to.
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The PRESIDENT — Order! I thank Mr Davis for
the point of order, Mr Dalla-Riva for taking it a little
further and indeed Mr Herbert for contributing. In the
first instance might I take up Mr Herbert’s proposition
to me in his response to the point of order, and that is
that it is my view that when the motion was moved by
Mr Jennings there was ample opportunity for any
member to contribute on that motion and to argue
against that motion or indeed vote against that motion.
So there was an opportunity to express an opinion if
there was concern about the matters that are now
subsequently raised in the points of order.
In respect of days of meeting and Mr Davis seeking
some indication of how I might treat this matter, up
until recent revisions of the standing orders it was in
fact the practice of the President to set the date of the
next sitting of Parliament on the advisement of the
government or the Leader of the Government. That has
been taken out of the standing orders, but nonetheless it
does represent a precedent to some extent in the way
the house has approached the recall of the house
historically. Given that the government predominantly
sets the agenda of the house, it would certainly be my
position as Presiding Officer to take advice from the
government as to when it believes it requires the house
to sit to consider matters that it wants to bring before
the house. As I said, that would be consistent with the
historical practice of the house.
I would be very mindful of the dates that are already in
diaries, and no doubt the advice that I would be given
by the government would also be mindful of days
already set aside for meetings of the house,
notwithstanding that the Leader of the Government did
not refer us to the next scheduled diary date. But I think
in a conversation that I would have with him we would
probably discuss that point in particular. If he were to
impress upon me a matter of some urgency, then I
would obviously need to give consideration to whether
or not that was a matter that required the house to sit
before that next scheduled date. I notice in the standing
orders it refers, I think, more to emergency rather than
urgency, and there obviously is a distinction between
those two words or two concepts, but nonetheless I
would take some guidance from the standing orders in
that sense and give some consideration to a government
proposition that there was urgency involved.
However, we do have dates set aside in the diary. I am
mindful that members have commitments. Indeed
ministers have commitments, and ministers’
commitments are probably greater than those of
members in terms of how their diaries look for next
week.
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Certainly, as Mr Dalla-Riva indicated in his point of
order, it would require a minimum of two days notice to
recall the house. As I said, I would take a practical and
sensible view of what ought to be done in reconvening
the house. I think government members are hopeful that
further discussions might resolve some issues that
would enable them to pursue the matters that they were
seeking the house’s determination on. At the earliest
opportunity we will have that conversation. On that
basis, the house stands adjourned.
House adjourned 10.05 p.m.
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WRITTEN RESPONSES TO QUESTIONS WITHOUT NOTICE
Answers have been incorporated in the form supplied by the departments on behalf of the
appropriate ministers and received by Hansard in the period shown.

11 December 2015 to 11 February 2016
Former Minister for Small Business, Innovation and Trade
Question asked by:
Directed to:
Asked on:

Ms Wooldridge
Special Minister of State
24 November 2015

RESPONSE TO SUPPLEMENTARY QUESTION:
The final total costs invoiced to the State in relation to the inquiry are $441 111.52 (including GST). No other
amounts are expected to be invoiced.

Melbourne Metro rail project
Question asked by:
Directed to:
Asked on:

Mr Davis
Special Minister of State
9 December 2015

RESPONSE:
It is proposed that Melbourne Metro’s construction contractors will temporarily occupy the South Yarra Siding
Reserve in order to build the Eastern tunnel entrance where the new Melbourne Metro line will connect with the
existing Cranbourne-Pakenham line. The temporary occupation of the reserve will reduce the number of South
Yarra homes required to deliver this city-shaping public transport project. The construction of Melbourne Metro
provides an opportunity to revitalise the reserve area and return it to the local community much improved.
The Melbourne Metro Rail Authority will continue to work with the City of Stonnington and other key
stakeholders, including the local community, throughout the planning and construction of Melbourne Metro to
discuss the longer term plans for South Yarra Siding Reserve.

Regional Victoria Living Expo
Question asked by:
Directed to:
Asked on:

Mr Drum
Minister for Regional Development
10 December 2015

RESPONSE:
I announced on 15 December 2015 that the 2016 Regional Victoria Living Expo will not proceed and that the
Andrews Government will take a new approach to regional population attraction. The Good Move campaign and
the Regional Victoria Living Expo were cancelled because they were expensive programs ($17.3 million over four
years) that had been independently evaluated as not materially increasing the number of people moving to regional
Victoria.
The Government will be talking to communities and councils in the first half of 2016 about how we can develop a
more targeted approach to marketing regional areas based on the drivers of migration and targeted at the people
who are more likely to move.
The Government is actively supporting rural and regional areas by investing in infrastructure, industry
development, education and health, skilled migration, resettling refugees, arts and culture as embodied in the
Regional Statement.
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Route 86 tram
Question asked by:
Directed to:
Asked on:

Ms Patten
Minister for Public Transport
10 December 2015

RESPONSE:
The Andrews Labor Government has placed the order for 20 E-Class trams, securing hundreds of Victorian jobs
and revitalising Melbourne’s tram network. The new trams will be built by Dandenong train and tram manufacturer
Bombardier, who is currently building 50 EClass trams ordered by the Brumby Labor Government. These new
state-of-the-art E-Class trams will be rolled out to the network, including the Route 86 tram.
Accessibility, safety and tram reliability will be improved with the introduction of the new trams and level access
stops across the network. The new level access tram stops provide safer waiting areas and comply with the DDA
requirements.
Public Transport Victoria (PTV) will continue to review public transport services in all areas to ensure they meet
the needs of the overall community. PTV is reviewing bus services in South Morang and options to improve the
current links will be considered.
There are no immediate plans to extend the Route 86 tram line and any future action would require appropriate
road space to be available for a tram extension.

Advanced Lignite Demonstration Program
Question asked by:
Directed to:
Asked on:

Mr Barber
Special Minister of State
9 February 2016

RESPONSE:
Ignite’s first milestone, under the contract signed by the previous government, is due in the second half of 2016.
I refer you to Ignite’s media statement of 21 January 2016, which says the project is required to apply to the
Environment Protection Authority (EPA) for a Research, Development and Demonstration (RD&D) approval. The
obtaining of all approvals required to lawfully commence construction of the project forms part of Milestone 1
Engineering under Schedule 2 — Milestones, Timing, Reporting and Payments under the Ignite ALDP funding
agreement, with payment only to be made upon the satisfactory achievement of a milestone.
The Andrews Labor Government will continue to inform the community whether or not any milestones triggering
payments have been met, consistent with our commitment to being open and transparent with the public. In
November 2015, the Government announced that one of the ALDP projects failed to meet a preliminary milestone
and was no longer proceeding.
The Government confirms its claim of executive privilege over the specific content of Milestones 1–5 on the basis
outlined on 10 September 2015.

Renewable energy
Question asked by:
Directed to:
Asked on:

Mr Barber
Minister for Energy and Resources
9 February 2016

RESPONSE:
In August 2015, the Andrews Labor Government released its Renewable Energy Roadmap for public consultation.
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In response, the community submitted over 1300 submissions and attended forums held across metropolitan and
regional Victoria, including the Latrobe Valley.
In the Roadmap, the Government committed to undertake a review of suitable policy options to transition
Victoria’s wholesale generation stock to renewable energy (such as large-scale solar and wind energy).
Therefore, analysis of these policy options is now underway.
As it did in 2015, the Government will engage the Victorian community to determine the best way forward to
achieve a clean energy future.

Ombudsman jurisdiction
Question asked by:
Directed to:
Asked on:

Mr Rich-Phillips
Special Minister of State
9 February 2016

RESPONSE TO SUBSTANTIVE QUESTION:
The Department of Premier and Cabinet, on its own initiative, recommended that legal advice be obtained from the
current Solicitor-General in relation to the scope of the Ombudsman’s jurisdiction to investigate referrals made by
the Parliament, as a means of updating advice provided by the former Solicitor-General, Ms Pamela Tate on similar
issues. I approved the Department obtaining this advice.
The advice was sought:
– to inform the Government of the appropriate legal interpretation of the scope of the Ombudsman’s jurisdiction to
investigate matters referred by the Parliament; and
– given the relevance of this issue to my portfolio responsibilities, in particular to protect the lawful and effective
functioning of Victoria’s integrity system and to protect the law.
It is usual and appropriate for Departments to seek advice in relation to matters of legal significance to the
Government and to promote the effective function of the laws of the State. This includes matters relevant to the
administration of the Ombudsman Act 1973 and the operation of Victoria’s integrity regime more generally.

Ombudsman jurisdiction
Question asked by:
Directed to:
Asked on:

Mr Rich-Phillips
Special Minister of State
10 February 2016

RESPONSE TO SUBSTANTIVE QUESTION:
I accept responsibility for sending a letter to the Ombudsman about the status of the law and the scope of the
Ombudsman’s jurisdiction, and enclosing advice from the Solicitor-General about those matters.
As part of the Executive, I of course spoke to my ministerial colleagues about the wellbeing of the Government and
jurisdictional matters relating to the Ombudsman.
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Vocational education and training
Question asked by:
Directed to:
Asked on:

Mr Drum
Minister for Training and Skills
10 February 2016

RESPONSE TO SUBSTANTIVE QUESTION:
The VRQA Guidelines apply to all RTOs registered by the VRQA. The VRQA does not regulate any TAFEs;
these are regulated by Australian Skills Quality Authority. The working capital requirements have been in existence
in the VRQA Guidelines since 2009. Exemptions for the working capital requirements include such entities as
Government schools and Departments.
RESPONSE TO SUPPLEMENTARY QUESTION:
The Australian Careers Network is a publicly listed company. It is not a Registered Training Organisation. Its
related entities which include RTOs are all regulated by Australian Skills Quality Authority. Mr Mackenzie
resigned from Australian Careers Network in January 2015 one month following its commencement of trading on
the ASX.

Regional and rural kindergartens
Question asked by:
Directed to:
Asked on:

Ms Wooldridge
Minister for Families and Children
10 February 2016

RESPONSE:
As I stated in the House yesterday, I stand by the Premier’s statements in relation to this issue.
As part of the drought assistance package announced last year, 15 hours of free kindergarten in the year before
school is available to all families living in 10 drought affected local government areas of Victoria.
Families in these communities have been doing it tough as they ·face difficult dry conditions and financial
hardship — and they deserve all of our support.
To clear up any confusion caused by the Coalition’s misinformation campaign in these communities, the
Department of Education and Training wrote to kinders and local governments yesterday to make clear the range of
support available for them and local families.
To make it easier, families will be automatically eligible for free kinder if they live within one of the 10 local
government drought affected areas.
The Andrews Labor Government also announced last year a new funding model for small rural kinders to help
address the uncertainty caused by fluctuating enrolments year on year in small communities.
Under the new funding model, a small rural kinder with four enrolments, for example, will receive $67 056 this
year — more than $22 000 better off than under the previous Liberal Government’s model.
The Andrews Labor Government is making Victoria the Education State — this means giving all kids access to
quality early years learning services.
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