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Thursday, 14 April 2016
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.35 a.m. and read the prayer.
The PRESIDENT — Order! Happy birthday,
Mr Finn.

Laid on table by Clerk:
Bendigo Kangan Institute — Report, 2015.
Box Hill Institute — Report, 2015.
Centre for Adult Education — Report, 2015.

Mr Finn — Thank you very much.

PETITIONS
Following petition presented to house:

Safe Schools program
To the Legislative Council of Victoria:
The petition of concerned residents of Victoria draws to the
attention of the house that:
Safe Schools Coalition Victoria was founded by the
Rainbow Network, a group supported by Gay and
Lesbian Health Victoria;
students, under the guise of an anti-bullying program,
are being subjected to a concerted and well-resourced
campaign enforcing the acceptance of LGBTI sexuality
and radical gender theory;

Chisolm Institute — Report, 2015.
Deakin University — Report, 2015.
Driver Education Centre of Australia Limited — Report,
2015.
Federation University Australia — Report, 2015.
Hazelwood Mine Fire Inquiry — Report, 2015–16,
Volume 4 — Mine Rehabilitation, pursuant to section 77 of
the Inquiries Act 2014 (Ordered to be published).
Holmesglen Institute — Report, 2015.
Gotec Limited — Report, 2015.
Goulburn Ovens Institute of Technical and Further
Education — Report, 2015.
La Trobe University — Report, 2015.
Melbourne Polytechnic — Report, 2015.

this program completely ignores the most common
forms of bullying and sows the seeds of confusion into
impressionable young minds.

Monash University — Report, 2015.
Royal Melbourne Institute of Technology — Report, 2015.

The petitioners therefore request that the Legislative Council
of Victoria withdraw this program from Victorian schools and
redirect the funding to a balanced anti-bullying program that
addresses all forms of bullying.

South West Institute of TAFE — Report, 2015.
Subordinate Legislation Act 1994 — Documents under
section 15 in respect of Statutory Rule No. 21.

By Mrs PEULICH (South Eastern Metropolitan)
(541 signatures).

Sunraysia Institute of Technical and Further Education —
Report, 2015.

Laid on table.

Swinburne University of Technology — Report, 2015.

MAGISTRATES COURT OF VICTORIA

University of Melbourne — Report, 2015.
Victoria University — Report, 2015.

Report 2014–15
Mr HERBERT (Minister for Training and Skills)
presented report by command of the Governor.

Wodonga Institute of TAFE — Report, 2015.

BUSINESS OF THE HOUSE
Adjournment

Laid on table.

UNIVERSITY OF DIVINITY
Report 2015
Mr HERBERT (Minister for Training and Skills),
by leave, presented report.
Laid on table.

Mr JENNINGS (Special Minister of State) — I
move:
That the Council, at its rising, adjourn until 2.00 p.m.,
Tuesday, 3 May 2016.

Motion agreed to.

PARLIAMENTARY COMMITTEES
1746

COUNCIL

PARLIAMENTARY COMMITTEES
Membership
Mr JENNINGS (Special Minister of State) — By
leave, I move:
That, effective as at 2 May 2016:
(1) Mr Leane be:
(a) discharged from the Standing Committee on the
Environment and Planning; and
(b) appointed to the Standing Committee on the
Economy and Infrastructure; and
(2) Ms Tierney be:
(a) discharged from the Standing Committee on the
Economy and Infrastructure; and
(b) appointed to the Standing Committee on the
Environment and Planning.

Motion agreed to.

MINISTERS STATEMENTS
Child protection
Ms MIKAKOS (Minister for Families and
Children) — I rise to inform the house of the Andrews
Labor government’s commitment to ensure that we do
more to keep all children safe and better support
vulnerable families. Yesterday I announced the
Roadmap for Reform — Strong Families, Safe
Children, a once-in-a-generation overhaul of our
children and family services system. This will be
backed up by $168.2 million over the next two years
that will be included in this year’s state budget. Our
government is committed to reforming the system so
that it supports families to set their children up for life,
leaving them more likely to be healthy, form positive
relationships, learn and get jobs. We are about keeping
more families together by preventing problems from
escalating into crises. With early intervention we can
stem the flow of young people coming into the acute
end of the child protection system.
The immediate actions spelt out in Roadmap for
Reform are an important step in that commitment. They
focus on prevention, early intervention and creating
services that are coordinated and work together to meet
the needs of vulnerable families and children. Initiatives
include $33.8 million for a new intensive in-home early
childhood support service for vulnerable families;
$8.48 million for trauma-informed interventions for
children and young people who are victims of child
abuse, neglect or family violence; $16.9 million to
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support young people in home-based care and their
carers so that we can help these crucial relationships
stay intact; $16.19 million to recruit more Aboriginal
kinship and foster carers and to ensure the culture of
connectedness of Aboriginal young people in
out-of-home care remains intact, because we know this
is so crucial to their wellbeing and resilience;
$5.65 million for family support services to assist those
new parents who are struggling to care for the children;
and $5.76 million for additional child protection
workers and to maintain the specialist intervention unit.
The immediate actions spelt out in Roadmap to Reform
form part of the Andrews government’s
half-a-billion-dollar first response to the Royal
Commission into Family Violence.

BATTLE OF LONG TAN
COMMEMORATION
The PRESIDENT — Order! It is my humble
privilege today to welcome to the public gallery for this
morning’s proceedings some of the veterans of the
Vietnam War. Today is a day we commemorate the
campaign in Vietnam, which has been referred to in a
number of notices of motion over the past few days. In
both of our chambers today there will be around
100 representatives of returned servicemen and South
Vietnamese army people who now reside here in
Australia who will observe some of our proceedings.
The guests who are here with us this morning at the
Parliament include Bob Elworthy, president of the
Vietnam Veterans Association of Australia, Victorian
branch; Mr Minh Nguyen, president of the Vietnamese
Veterans Association of Australia in Victoria; Major
General David McLachlan, president of the Victorian
RSL; Mr Ken Baker, chair of the 2016 Long Tan
50th Anniversary Commemorations Committee;
Mr Viv Nguyen, president of the Vietnamese
Community in Australia Victorian chapter, and Mr Bon
Nguyen, the immediate past president; Mr Vo Tri
Dung, president of the Vietnamese Community in
Australia; Mr Truc Nguyen, on behalf of Bishop
Vincent Long Nguyen, president of the Vietnamese
Catholic community in Victoria; the Venerable Thich
Nguyen Tang, Quang Duc Temple; and Mr Chau
Hoang Vu, a veteran himself who is president of the
Hao Hao Buddhist Church of Victoria and Australia. Of
the descendants of the Vietnamese veterans, we have
Ms Natalie Phan, daughter of Brigadier General Phan
Dinh Thu; and Mr Phong Nguyen, son of the brigadier
colonel commander of the first armour brigade, Nguyen
Xuan Huong.
Obviously there is a strong focus each year in this
Parliament around Anzac Day on the sacrifice of many
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young Australian lives and a reflection perhaps by
many of us on the futility of war. Nonetheless, the fact
is so many people have died to ensure that we have the
opportunity to live freely in a democratic society.
We remember many of those campaigns spread across
the Second World War, particularly in terms of those
servicemen that are still with us — I think we might
still have one or two veterans of the First World War,
but there are obviously very few, if any — and right
through to some of the most recent engagements in
peacekeeping operations around the world. We will
focus on many things. As Mr Drum referred to in a
submission to the Parliament in recent days, the Battle
of Pozieres will be very much in our minds later this
year as a horrific campaign of the First World War
where we lost so many Australian lives. But there is
certainly a very strong focus going into this Anzac Day
on 25 April — this is clearly the last sitting day before
that day — on Vietnam because of the 50-year mark
and the recognition of a conflict that most of the people
in this room would have an awareness of, because most
of us were growing up during that time or were
certainly touched in some way or another directly by
the Vietnamese conflict.
It is a wonderful thing that Australia has been able to
reconcile with some of its adversaries in war, be it
Germany or Japan or Turkey or indeed Vietnam. And
going forward there is a very strong future for us all in
terms of those international relations. It is with great
sadness that we reflect that some of the foundation of
that future goodwill has been built on the sacrifice of so
many young men on both sides of a conflict. We do not
seem to learn from these conflicts, but we can only
hope and pray that at some point we do wake up to the
futility of war and we do recognise that we need to
celebrate our humanity rather than seek to impose our
will, for whatever purpose — be it for politics, be it for
some distorted version of our faith, be it for greed.
We welcome very warmly the Vietnam veterans and
the members of the community who support those
Vietnam veterans in Australia today, here in Victoria in
particular. We thank you for joining us today. I believe
most members, if not all members, today in their
members statements, which is a regular part of our
proceedings each day, will reflect on some of their
observations or thoughts on this notable occasion.

MEMBERS STATEMENTS
The PRESIDENT — Order! Members, I am aware
that because of the nature of today and the list that I
have before me of members seeking to speak that the
number of speakers will exceed the 10 statements that
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we usually allow on a day. I seek the leave of the house
to allow additional members who wish to contribute to
members statements today on this matter to in fact do
so — in other words, to exceed the number set out in
the standing orders. That is fairly unfair, is it not,
because no-one will dare say no. I have the leave of the
house to allow an extension of members statements
today.

Battle of Long Tan commemoration
Mr JENNINGS (Special Minister of State) —
Thank you, President, for providing the house with the
opportunity to echo your words in terms of the respect
and regard we have for those who have represented so
stoically and with such great determination and so
much pain and suffering the interests of this nation as
part of a contribution to the global community.
The history of the Vietnam campaign is consistent with
the extraordinary sacrifice and contribution made by a
generation representing this nation who went into a war
that they believed would ultimately lead to greater
peace, harmony and stability within Vietnam and the
region. They played a role on behalf of this nation in
trying to add to a greater sense of stability and certainty
for the Vietnamese community, for the region and
indeed for Australia.
Indeed, President, in the spirit of the humanity, respect
and regard that informed your contribution,
notwithstanding the militarisation and guerrilla
campaigns that formed part of the war in Vietnam and
the pain that was inflicted upon a generation of
Australians as well as the pain and suffering of the
Vietnamese people through that very painful war, you
could understand why the healing process would take a
long time to come to terms with and why many people
would leave their homeland and seek refuge in another
country. I am proud that Australia was one of the
countries where refuge was found and a stable,
predictable, safe life was provided by a welcoming
community in Victoria and Australia.
The journeys of refugees who leave their homelands are
ones of great pain and suffering. How open we are as a
community to welcoming people who leave their
homelands by providing a better life for them in
Victoria and Australia is a hallmark of what is best
about us. Hopefully it will continue to be a hallmark of
what is best about us. In fact as we restore and rebuild
relationships in the global community each and every
day I would hope that that is the community we seek to
live in.
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On behalf of the government I thank the President for
the opportunity to make these comments today as we
lead into Anzac Day and as we mark these very
important events in our history as a state, as a nation
and, very importantly, as part of our living relationship
with the global community.

aftermath of war. I am so glad that the Fraser
government understood that Australia had an obligation
to act with compassion, because the Vietnamese
community have worked so hard to rebuild their lives
and establish strong foundations so the next generation
of Vietnamese could succeed.

Battle of Long Tan commemoration

I believe that even though I hold these strong anti-war
beliefs that does not stop me honouring and
acknowledging the pain and suffering of both
Australian and Vietnamese Vietnam veterans. I have
never been in a war; I can only imagine the fear and the
horror that they felt. I especially want to acknowledge
the Australian Vietnam veterans who were
unnecessarily blamed for their involvement in the war
when of course it was the government’s responsibility.
They had a choice of either going to war, going to
prison or going on the run as draft resisters.

Mr DRUM (Northern Victoria) — Thank you,
President, for your indulgence in letting me wear this
scarf for this members statement. As we commemorate
the service and sacrifice of our Vietnam veterans today
I want to focus on their motto, which is ‘Honour the
dead but fight like hell for the living’.
As you get to know more and more veterans you realise
there is no single character that exemplifies what is a
Vietnam veteran — they are all extremely and
incredibly different. Many of our Vietnam veterans
have good days every day — they returned unaffected
by the war; some have some good days and some bad
days; and some just have a lot of bad days. The one
thing in common for all our Vietnam veterans is that
they look after each other. The 521 of their colleagues
who did not return are never forgotten. All Vietnam
veterans — those who returned unaffected, those who
returned with some issues and those who returned with
a whole range of troublesome memories that they have
been unable to get out of their heads — realise that they
need to stay within the college of their colleagues so
that they can get that strength to get through each day.
I have been lucky enough to travel to Vietnam to look
at the Cu Chi tunnels and the whole dynamic that was
left following what the Vietnamese call the ‘American
war’. The Vietnamese have this total forgiveness and
total acceptance of Australians because they know that
we were fighting for what we thought was the right
thing, as they believed what they were fighting for was
also the right thing. On the 50th anniversary of the
Battle of Long Tan, which Australians fought in an
incredibly brave way, I think it is great that we have
this opportunity to honour not only the Australian
Vietnam veterans but also the Vietnamese veterans.

Battle of Long Tan commemoration
Ms HARTLAND (Western Metropolitan) — For all
my adult life I have held strong anti-war beliefs. I
believe that I am very privileged that I have never had
to flee my country and risk my life getting into a leaky
boat with people I love in an effort to get to a safer
place, as many members of the Vietnamese
community, people who have become my friends, had
to do when they came to Australia as refugees in the

It is hard to fathom that it is 50 years since the Battle of
Long Tan. We have come so far in understanding what
veterans went through, so it is fitting that this year the
Melbourne Anzac parade will be led by Vietnam
veterans alongside the Vietnamese Australians they
served with in this terrible conflict. I believe we have a
sacred duty to acknowledge the pain, the suffering and
the destruction of war, and we have to do everything we
can to make sure such conflicts do not recur. It is
impossible to convey my feelings on this subject in a
90-second statement, but I do want to say that veterans
have my respect and I honour their sacrifice.

Battle of Long Tan commemoration
Ms PATTEN (Northern Metropolitan) — I feel
very honoured to rise today to mark the
50th anniversary of the Battle of Long Tan. From a
captain of Lord Nelson’s fleet to a fighter pilot in the
Korean War, I come from a family with a long military
history stretching back generations. I myself am a navy
brat, and I have an abiding respect for military men and
women.
Whatever your thoughts about the Vietnam War —
there was a great deal of opposition to conscription and
concern about the many casualties during that conflict
amongst our society in Australia, and my partner was a
very active protester at the time — I think the one thing
that we can be grateful for that came from that terrible
conflict was a reshaping of Victoria. Following the war
a wave of refugees from Vietnam began to come to our
shores. They brought with them their culture, their food
and new ways of thinking, and they helped transform
vast areas of our city to make it what it is today. Now
nearly 70 000 Victorians were born in Vietnam and
80 000 residents claim Vietnamese ancestry. Our state’s
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proud multiculturalism owes a great deal to these
refugees.
Too many young men had their lives cut short in the
Vietnam War. The 50th anniversary of the Battle of
Long Tan is a chance to reflect on those lives lost as
well as taking some joy from our proud Vietnamese
heritage here in Victoria, born of a conflict that is still
fresh in our minds. I would like to acknowledge all the
veterans here today and their families. I honour them
and all the Australians who serve and have served in all
wars, conflicts and peacekeeping missions.

Battle of Long Tan commemoration
Mr FINN (Western Metropolitan) — I have long
thought the treatment of Australian troops returning
from the war in Vietnam was one of the darkest
episodes in our nation’s history. Those who served in
Vietnam did not deserve the disgraceful scenes they
faced upon their return. I am delighted to say that
attitudes have changed. We now readily accept
Vietnam veterans as heroes, as indeed they are. In the
finest tradition of the Australian military, diggers went
to Vietnam to fight for freedom. They joined with
forces from South Vietnam to fight the tyranny of
communism. They fought with courage and with
incredible bravery. They are every bit as much Aussie
war heroes as the original Anzacs or those who fought
Japan and Germany in World War II.
I have been deeply moved over the past 18 months or
so as the Australian Vietnamese community has shown
its gratitude to those Australians who left these shores
to defend them. The outpouring of emotion from those
who came to Australia to escape the communist
barbarians is instructive. It shows the innate decency of
the Australian Vietnamese community. They have not
forgotten those who defended them, and they never
will. Perhaps more importantly, here is a community
that has embraced its new home and is comprised of
fair dinkum Aussies who love this wonderful land of
opportunity and freedom. I am proud to call many
Vietnamese Australians my friends, just as I am proud
of my fellow Australians who fought the good fight in
Vietnam. They have my eternal respect and gratitude,
and the 521 who did not return will be remembered
forever.

Battle of Long Tan commemoration
Mr LEANE (Eastern Metropolitan) — As we
reflect on Anzac Day, I note what an important thing it
is that this Anzac Day march will be led by returned
Vietnam veterans in conjunction with the Australian
Vietnamese community. I will be reflecting this Anzac
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Day that we have come a long way in regard to the way
we look upon the participants in that war. For Australia
the Vietnam War ended in 1972, but there was no great
welcome for our returned soldiers after that conflict.
One of the factors that helped our population move to
its current understanding from then to now was popular
culture. This was something happening quite
peripherally in America, but it was assisted in Australia
by a movie that was produced in 1979, The Odd Angry
Shot. People flocked to it. It was a very popular movie
which gave a little bit of perspective on what our young
men went through at that time. There was also the
popular song I Was Only Nineteen, which was
produced in 1983 by Redgum. Popular culture and
people talking brought us to a point of realisation that
there were 18 and 19-year-old men who went through
an absolutely horrible time, and when they came back
we did the wrong thing by them. I have daughters who
are older than that. I cannot get my head around the
thought of having a son of that age who had to go
through that and then come back to our shores and not
get the respect, appreciation or support he deserved. I
will be reflecting on all those things this Anzac Day,
and I appreciate the Parliament giving all of us the
opportunity to put that on the record.

Battle of Long Tan commemoration
Mr BOURMAN (Eastern Victoria) — In 2016 we
mark the 50th anniversary of the Battle of Long Tan
and the Vietnam War. It is fitting that the Anzac Day
march will this year be led by Vietnam veterans along
with the Vietnamese Australians they served alongside.
The Battle of Long Tan, one of the most well-known
Australian victories of the Vietnam War, saw
108 Anzacs go up against a Vietcong force — D445,
from memory — of more than 1500 soldiers and has
become symbolic of the service given and sacrifices
made by so many during the Vietnam War. And we
won.
The Vietnamese-Australian friendship was formed on
the battlefields and grew with the post-war arrival of
many Vietnamese refugees in our nation, among whom
I have a couple of friends. In the years since,
Australia’s Vietnamese community has contributed
much to the growth of our nation. Also, recently I have
become aware of the number of veterans from lesser
known conflicts, such as in East Timor, Iraq and
Afghanistan, and I thank them alongside the Vietnam
veterans. We have people such as Liz Wishart in
Gippsland, who not only served in Afghanistan but is
now helping people by hosting open nights — for no
matter what conflict they served in — for serving and
ex-service members to talk about their experiences or
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just spend some time with people with a shared past,
even if the times and places were different.
I encourage all Victorians to join in the Anzac Day
services across the state to thank our Vietnam veterans
and our Vietnamese community and to honour all
Australians who have served in and died in all wars,
conflicts and peacekeeping missions.
I would like to thank the following people and mention
them: Bob Elworthy and Ken Baker, from the Vietnam
Veterans Association of Australia, Victorian Branch;
Long Nguyen, a representative of the Vietnamese
Veterans Association of Australia; Viv Nguyen and
Natalie Phan from the Vietnamese Community in
Australia, Victorian chapter; David McLachlan; Peter
Liefman; John Methven; John Printz; Alma and Gary
Elliott; Brendan Kincade; all the veterans in the
galleries; and my uncle, Max Knight 9RAR 1968–69.
Thank you to all those that have served or are serving in
our military, and to our Vietnamese friends I say xin
cám ơn. Lastly, for those that did not make it home, no
matter where home is: lest we forget.

Battle of Long Tan commemoration
Mrs PEULICH (South Eastern Metropolitan) — I
wish to take this opportunity to thank all those members
of Parliament on all sides and in both houses for
making statements and moving notices of motion, not
just today but over the last two days, as a mark of the
honour and the regard in which we hold those from the
Vietnamese community, Vietnamese veterans and
Australian veterans who fought in the Vietnam War, for
the sacrifices they made fighting for the values and
lifestyle that we treasure — that is, our love of peace,
democracy and freedom. As a person born under
communism, I understand what that means, that hunger
for freedom, no matter of course how it is manifested.
I would also like to pay tribute to the leadership of the
Vietnamese community here in Australia. They are
amazing in making sure that that legacy is not forgotten
and that it continues in future generations. Most
importantly, I would also like to pay tribute to former
Liberal Prime Minister Malcolm Fraser for opening the
doors to refugees fleeing war, and fleeing communism,
to have the opportunity of building their lives and
making significant contributions to the Australian and
the Victorian communities. Australia and Victoria have
been made much stronger, much richer, by their
contributions. To those leaders, thank you very much. I
look forward to taking part in Anzac Day in memory of
all of those who have lost their lives in defence of all of
those values and freedoms that we believe in.
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Battle of Long Tan commemoration
Ms TIERNEY (Western Victoria) — This morning
I rise to pay tribute to the Vietnamese War veterans
amongst us in our community as well as the Australian
Vietnam veterans, who have paid an enormous price —
physically, emotionally and financially — for many,
many decades.
I, like so many others in this chamber, have not been
directly involved in war. However, as a young woman I
did find myself in Vientiane, the capital of Laos,
12 months after the conclusion of that war, and what I
saw was the fallout of war — a city that essentially was
on its knees, where the local economy was
non-existent, where people were walking around the
streets still injured, where people had obvious health
problems. We had a situation where people were
absolutely hungry — they were starving. We had a
situation where there was no sanitation and we were
surrounded by devastation. This also continued when I
spent time in the Nong Khai refugee camp across the
Mekong, where we had a town that was almost the size
of the capital of Vientiane, full of Laotian refugees.
It was during that time that I got to know the real
meaning of the fallout of war. My relationships with
those in that camp and also with Laotians, Vietnamese
and Cambodians in this state since, has been so
enlightening and has opened my eyes wide to a whole
range of things. It was a privilege to be amongst those
who did manage to either be processed through the
camps or escape by boat and find themselves here. The
things they went through included not knowing whether
their mother or their father was still alive or where they
might be — they had no idea. Many still do not know
exactly what happened to their family members, but
some do and some are now hopefully resting in peace.
I also acknowledge and applaud the efforts of the then
Prime Minister, Malcolm Fraser, for what he did in
recognising the responsibility this country had to the
people of Vietnam and ensuring that there was a home
for them to come to, and we do thank them for making
our place their home. It is our home now. You have
made a significant contribution to the culture of this
state. You have made a significant contribution to the
way we live. We really respect you in every sense, we
thank you so much for everything you have done and
we applaud you for what you have been able to do with
your lives and your children’s lives. Thank you.
The PRESIDENT — Order! At this juncture I
propose to leave the chair for a period of 10 to
15 minutes. In leaving the chair I advise members that I
will have the bells rung when I am returning to the
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chair. The purpose of my leaving the chair is to allow
our visitors and indeed members who wish to do so to
assemble on the front steps for a photograph that is
being taken. I am particularly mindful in suspending
my occupation of the chair that our visitors in the
gallery would most likely like to be part of that
photographic opportunity to commemorate this
occasion. As I said, if members would like to join me
on the front steps, then they are also welcome to do so.
I will call for the bells to be rung to bring members
back, and we will continue with members statements.
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Battle of Long Tan commemoration
Mr YOUNG (Northern Victoria) — This Anzac
Day, in commemorating the anniversary of the
Gallipoli landing during World War I, in 1915, it is
important to recognise that this year marks the
50th anniversary of the Battle of Long Tan. During our
national day of remembrance for all those who have
served and died in war and peacekeeping, let us not
forget the Australian and Vietnamese soldiers who
fought side by side during the Vietnam War and who
continue to support each other today.

Sitting suspended 10.17 a.m. until 10.29 a.m.

Battle of Long Tan commemoration
Dr CARLING-JENKINS (Western
Metropolitan) — I rise today to acknowledge, as I did
in my inaugural speech, all those Australians who over
the last century have served our country. In particular,
in light of this coming Anzac Day, I wish to
acknowledge the 50th anniversary of the Battle of Long
Tan in the Vietnam War. The DLP supported
Australia’s commitment to fight against communism in
Vietnam despite the war being unpopular with the
Australian public. As you, President, acknowledged,
there were a number of Vietnam and Vietnamese
veterans present in our gallery today, and from the
bottom of my heart I thank them for having the courage
to serve and to defend the freedoms enjoyed by future
generations.
The Vietnamese-Australian friendship was formed on
the battlefields and grew with the post-war arrival of a
great number of Vietnamese refugees to our nation. The
Vietnamese community, in bringing their culture with
them, have contributed much to the dynamic fabric of
our society, something which I, along with many
others, truly appreciate. This war was certainly not
without causalities. Hundreds of Australians lost their
lives, and it is well known that our Vietnam veterans
faced a difficult time — unfairly — on their return.
Many of the veterans, particularly as a result of this,
continue to face difficulties today. We as a community
still have much to make up for.
This makes this year’s special recognition of their
sacrifice, alongside that of all who have served, all the
more important. I look forward to attending
commemoration services both in the city and in my
local area of Wyndham to honour the sacrifices made
by the men and women who served in the Vietnam
War. Lest we forget.

In addition to those Vietnam veteran leaders already
acknowledged, I would like to recognise those in
attendance from the northern region of Victoria,
including Lindsay and Sue McQueen from Eaglehawk.
Lindsay is a state executive officer of the Vietnam
Veterans Association of Australia (VVAA), while Sue
is the association’s assistant state secretary. Lindsay
was the inaugural president of the Castlemaine VVAA
sub-branch, formed in 2007. Sue, as coordinator of the
Central Victorian Veterans Support Centre, has
organised a roster of volunteers to help veterans
throughout the region.
I also acknowledge Ross Gregson, a member of the
2016 commemorations committee and secretary of the
Mitchell sub-branch of the Vietnam Veterans
Association of Australia, which spearheaded the
Vietnam Veterans Commemorative Walk in Seymour.
Ross and his fellow sub-branch members actively
engage with veterans and their families, and children
who visit the commemorative walk, which has become
a place of reflection to recognise the veterans’ service
to the country during a tumultuous time in Australia’s
history. The commemorative walk is a moving tribute,
with panels depicting scenes of our service men and
women in Vietnam behind the names of everyone who
served there. In recognition of Anzac Day and the
50th anniversary of the Battle of Long Tan, I encourage
everyone to visit the Vietnam Veterans
Commemorative Walk at Seymour. Lest we forget.

Battle of Long Tan commemoration
Mr ONDARCHIE (Northern Metropolitan) —
Hello and xin chào. Today I and my family pass on our
deep respect for the 50th anniversary of the Battle of
Long Tan as we remember the 1st Australian Task
Force, and, as we approach Anzac Day, we remember
the commitment of all our soldiers, their partners and
the families who enabled us to live the lives we do now.
From Vung Tau riding Chinooks to the dust of Nui Dat
we pay deep respect to those who have served us so
well overseas, and to the Vietnamese community who
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also participated in that tragedy that occurred in
Vietnam. I pay tribute to the Australian soldiers and to
the Vietnamese soldiers, many of whom were killed,
injured or otherwise scarred in the Vietnam War. We
stand today proud of them and their commitment.
May I today particularly acknowledge John Methven,
OAM, and his wife, Krishna, for their contribution to
the National Vietnam Veterans Museum. John and
Krishna have known me since I was a kid, so I do ask
that they do not share any other secrets about my life as
a kid with the wider community. I do pay tribute to
them and their journey, which started in Launching
Place in the Yarra Valley, carrying memorabilia around
in their car to the National Vietnam Veterans Museum
down at Phillip Island. Today I say to John Methven
and Krishna: thank you for your service. To the many
Australian soldiers who served, I say thank you. To the
Vietnamese soldiers, I say xin cám ơn for the
contribution you have made to allow us to live the life
that we do today.
We do have a duty, though. We have a duty to the next
generation, both of Vietnamese and Australian cultural
background, to share with them what has happened in
the past, because they cannot particularly know where
they are going unless they understand where they have
come from. So I do pay tribute to all those who
attended the Parliament today, those who serve in their
communities to remind us every day how lucky we are.
Lest we forget.

Battle of Long Tan commemoration
Mr MELHEM (Western Metropolitan) — I also
rise to speak on this year’s Anzac Day
commemorations. I would like to begin by first
extending a warm welcome to the veterans and
representatives from both the Vietnam Veterans
Association of Victoria (VVAA) and the members of
Vietnamese communities who have joined us today in
the gallery. They indeed humble us with their presence.
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year’s commemoration is especially significant, for it
also marks the 50th anniversary of one of Australia’s
most well known engagements of the Vietnam War, the
Battle of Long Tan. Today we honour those Australian
men and women who served, those who laid down their
lives during this conflict and those who endured pain
and suffering upon returning home.
In the spirit of camaraderie we honour the men and
women of the former Republic of Viet Nam, those who
died, those who became incapacitated and those who
survived the Fall of Saigon and made it here to
Australia and are now Australians. Their sacrifices,
pain and suffering in having lost their country were
never acknowledged. Their resilience, hard work and
determination have helped to create a vibrant
community and to contribute to the growth of our state
and nation. So today, some 40 years later, their honour
today is restored in this Parliament. Lest we forget.

Vietnam veterans
Ms LOVELL (Northern Victoria) — I rise today to
pay tribute to all those who served in the Vietnam War.
I particularly pay tribute to Lindsay and Sue McLean of
Eaglehawk and Ross Gregson of Seymour in northern
Victoria, who are here today.
My first memory of this war is, as a very young child,
running down and opening the front door to our
neighbour Wayne Jones standing there dressed in full
uniform. Wayne never made it to Vietnam. He was sent
home from Queensland because of some tropical
illness, but I remember clearly the vision of that soldier
standing at my front door. I also remember clearly the
Vietnam veterans returning and another neighbour,
Neville Yuille, being one of those who returned. The
Vietnam veterans have always been heroes in my mind.
You fought for our nation. You fought to keep us free.
We thank you for your service, and we pay great
honour to those who lost their lives in that war.

John ‘Sandy’ Atkinson
I would like to specifically mention and welcome Bob
Elworthy and Ken Baker of the VVAA, David
McLachlan of the RSL, Minh Nguyen of the
Vietnamese veterans, and my good friends Viv Nguyen
and Tri Vo from the Vietnamese Community in
Australia Victorian chapter, along with all of the
veterans and leaders in the Vietnamese community.
Anzac Day is one of our nation’s most important days
of commemoration. It is a day when Australians
commemorate and give their heartfelt thanks to all
those who have served in war and peacekeeping efforts,
especially those who have died while in service. This

Ms LOVELL — Today I would also like to pay
tribute to the life of John ‘Sandy’ Atkinson, AM, who
sadly passed away yesterday at the age of 84. Uncle
Sandy was born at the Cummeragunja Mission in the
Barmah forest on 9 March 1932. Growing up on the
banks of the Murray River, Uncle Sandy — like all of
our Aboriginal people — forged a strong and lasting
attachment to and a deep love of the land and the
Barmah forest.
From those carefree years of his childhood Uncle
Sandy was to go on to become a highly respected elder
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of the Bangerang people and to be recognised as one of
Australia’s foremost experts in Aboriginal culture.
Uncle Sandy served in many leadership positions,
including as an inspector under the commonwealth
Aboriginal and Torres Strait Islander Heritage
Protection Act 1984; as chair and a trustee of the
Koorie Heritage Trust; as chair of the Australia Council
Aboriginal and Torres Strait Islander Arts board; as
chair of the north-east regional cultural heritage
program; as chair of the Victorian Aboriginal
Corporation for Languages; as vice-chair of the
Cummeragunja Land Council; and as a commissioner
for the Aboriginal Development Commission.
Uncle Sandy was also the first Indigenous person to be
appointed to a United Nations Educational, Scientific
and Cultural Organisation committee and established
the Bangerang Cultural Centre in Shepparton, which
was the first Aboriginal cultural ‘keeping
place/museum’ to be developed and managed by the
Aboriginal community in Australia. He also helped to
establish the Rumbalara Aboriginal Cooperative and
medical centre.
Uncle Sandy, who was appointed a Member of the
Order of Australia in 1983, was a highly respected
member of the Greater Shepparton community and a
personal friend, whom I loved very much. He will be
sadly missed. I extend my condolences to his wife,
Gwen, their five children, many grandchildren and
great-grandchildren, and their extended family and
friends.
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Bob Elworthy, the president of the Vietnam Veterans
Association of Australia Victorian branch in
announcing the graveside vigil that was then taking
place on 21 February for all the veterans whose remains
are interred in graves throughout Victoria. It was an
incredibly moving occasion for me to meet with Bob
and speak with him and other veterans present on that
day.
This is an opportunity for us to acknowledge the great
stress that they experienced and the fact that our
Vietnam veterans went through something that has
ensured that no other veteran has had to go through it
since: the understanding that you do not have to like a
war but you can still love the soldier. So I say to all
Vietnam veterans I wish they had never had to go
through such an experience, but as a direct result of that
experience our serving men and women since have
been able to ensure that the love and respect of
Australians right throughout this country are there for
time immemorial.
I encourage all Victorians to join in Anzac Day services
across the state. It is a great honour to see that the
Vietnam veterans will lead the Anzac Day parade, and I
will be with my local community in Southern
Metropolitan Region to thank those veterans and our
Vietnamese community, and of course to honour all
Australians who have served and died in all our wars,
conflicts and peacekeeping missions. As we say, lest
we forget.

Battle of Long Tan commemoration
Battle of Long Tan commemoration
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — Like many in this place, I join
with my colleagues today to acknowledge and mark
with respect the 50th anniversary of the Battle of Long
Tan. The Vietnam War finished before I began, and
there were some 60 000 Australians who served,
including 10 500 Victorians, over 500 of whom never
returned home.
I join with you, President, in acknowledging the long
list of names that you read out earlier. I add to that the
names of Steve Kyritsis, who is the current president of
the Hellenic sub-branch of the RSL and who served
extensively throughout the Vietnam War himself, and
of course Dr Nguyen Ngoc Tan, who both reside in
Southern Metropolitan Region, which I am so proud to
be able to represent.
Let me also say that earlier this year I had the distinct
pleasure of being Acting Minister for Veterans, and on
that particular day I had the great privilege to meet with

Ms FITZHERBERT (Southern Metropolitan) — I
am very glad to be able to stand and join with other
members of this chamber who have acknowledged the
50th anniversary of the Battle of Long Tan and also the
huge sacrifice that was made by participants in the
Vietnam War. The pain and suffering of war often
reverberates well down the years, and it goes beyond
the original people who participate in a conflict. It
affects our communities and it affects families often in
a very profound and intimate way. I want to
acknowledge what I have always regarded as the often
appalling treatment of Vietnam veterans when they
returned to Australia after serving their country. As
Mr Dalidakis just said, there is an issue that we need to
focus on, which is that you can do your job as a soldier
and as a representative of your country and that
individuals should not be held responsible for the
decisions of government when they are in a position of
service.
I particularly want to acknowledge the impact on both
the people who were involved in the conflict in
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Vietnam and those who came to Australia as migrants. I
have always been very proud of the Fraser
government’s actions in taking what I thought was a
morally appropriate response after the war, which was
to welcome people whose lives had been shattered to
our country and to what we had to offer. I welcome the
contribution of Vietnamese migrants to our country and
particularly to my local community, which I enjoy
regularly. I thank all of those who fought and those who
died, and I acknowledge also the medical staff who
accompanied them in often traumatic and unforgettable
circumstances. I am very pleased that there have been
veterans in the gallery who have been able to hear this
acknowledgement from us. I know that many wanted
for many years to have this recognition. This is an
appropriate place to do it yet again. In conclusion I say,
although the words seem highly inadequate, thank you
for all that you did.

Battle of Long Tan commemoration
Ms SHING (Eastern Victoria) — I rise today to pay
tribute to all who fought so valiantly and to all who
supported those who fought so valiantly in the Battle of
Long Tan, the 50th anniversary of which we
commemorate this year. In particular I note the often
used phrase ‘Not everyone who lost his life in Vietnam
died there, not everyone who came home from Vietnam
left there’. In this regard it is important to note that
while so many fell in the course of the Battle of Long
Tan, while so many fell over the course of the Vietnam
War and never returned, we also need to respect,
commemorate, support and be there for those who
returned and who continue to do battle with the scars of
war and whose families continue to negotiate their way
through the enormously traumatic territory of
supporting a loved one who has been a soldier, a
serviceman, a servicewoman or anyone else who has
been directly involved at the front line.
The emotional and mental scars of war are something
which are often talked about as part of the great regret
of what it means to send people into armed conflict. We
have a lot to learn and we have a lot to continue our
work on to make sure that we support those who return;
to make sure that we do not simply relegate issues of
trauma, of post-traumatic stress, to the annals of history
as far as shellshock is concerned; and to make sure that
we acknowledge the ongoing mental and emotional
scars and challenges faced by those who did come
back. We commemorate, we recognise and I hope that
we will continue to educate and pay respect to those
who paid the ultimate sacrifice and to the families who
are no doubt missing their loved ones holding them
close this year.
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The PRESIDENT — Order! That concludes
members statements. I thank members for their
contributions, and I thank the house for allowing us to
extend that proceeding today. I advise members that at
1.15 p.m. today there will be a further photograph taken
on the steps of Parliament. This will involve the
5000 Poppies project, which will be farewelled from
the steps of Parliament to head to the Chelsea Flower
Show with the support of the Victorian government and
Qantas. There will be another poignant marker of the
Vietnam 50th year commemoration at the Chelsea
Flower Show with those 5000 poppies on display.
I indicate that today members have received — in fact
Mr Melhem was wearing one earlier and
Ms Fitzherbert is wearing one now — large knitted
poppies. All members have received one of those. If
they are going out on the front steps for that photo, I
urge members to wear them. I also encourage members
to put $10 in the badge collection tin at the back of
Natalie Tyler’s office so that we can also raise some
funds for the work the RSL does in supporting our
veterans.
Mr Dalidakis — Give $20!
The PRESIDENT — Order! Indeed — $10 is the
minimum.

DISTINGUISHED VISITORS
The PRESIDENT — Order! I just matched the
photo with the person, and we have in the gallery today
Hannah Mary Bardell. It has her birthdate on this! She
is a Scottish National Party politician and has been a
member of Parliament for Livingston since May 2015.
She is the business, innovation and skills spokesperson
in the House of Commons. I have spared her the
birthdate. Welcome to our Parliament today.

JUDICIAL COMMISSION OF VICTORIA
BILL 2015
Second reading
Debate resumed from 25 February; motion of
Ms PULFORD (Minister for Agriculture).
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I am pleased to rise this morning to
make some remarks on the Judicial Commission of
Victoria Bill 2015. What an opportune time it is to
listen to the debate in the Legislative Council on a
matter as significant as the Judicial Commission of
Victoria. The bill before the house this morning does
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establish the Judicial Commission of Victoria as a new
entity.
This is a proposal which was first brought to this
Parliament by the coalition government and by the then
Attorney-General, Robert Clark, to put in place a
judicial commission as a body that would receive and
handle complaints about the conduct and capacity of
judicial officers, including Victorian Civil and
Administrative Tribunal (VCAT) officers. It was seen
by the coalition government as a natural extension of
improving the state’s accountability and oversight
framework, and it came on the back of a number of
other reforms around the administration of justice in
this state, most notably the establishment of Court
Services Victoria as an entity to oversee the
administrative functions of our courts — to remove
those administrative functions from the executive, from
the then Department of Justice, and in doing so place
those administrative functions under the direct control
of the three levels of jurisdiction and enhance the
independence of the judiciary from executive
government.
The integrity of the judiciary is one of the great
strengths of our system of government in Victoria and
in Australia, and of course it is one of the elements that
we need to ensure is preserved. Victorian courts, indeed
Australia courts, are held in high regard by the
community. They are seen as impartial, they are seen as
independent and they are seen as having strong
integrity, notwithstanding the fact that quite often
individual judicial decisions when examined in the
abstract give rise to question at times within the
community. Nonetheless the integrity of the judicial
system in this state is seen as being beyond reproach.
Of course that is not something that is necessarily
recognised with judicial systems in other parts of the
world. When you move beyond the Western world
there are often substantial question marks as to the
independence and integrity of the judiciary, and that is
something that we are very fortunate here in Victoria
and more broadly in Australia to have avoided by
having a judicial system where the integrity of that
system is held in high regard, is recognised as being
very sound and is respected by participants in the
judicial process, irrespective of the side of the matter
they may be on.
So it is important that we do protect the reputation and
protect the integrity of our judicial system, and it was
the view of the coalition government that the
establishment of a judicial commission to receive and
consider complaints was a logical step in expanding the
state’s integrity bodies — that in the same way as the
Independent Broad-based Anti-corruption Commission
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was established the establishment of a judicial
commission was an important step in ensuring that the
judiciary was seen to have maintained and had
maintained the integrity with which it has been long
regarded by Victorians and Australians more generally.
The former Attorney-General introduced legislation in
2014 to create the Judicial Commission of Victoria.
That legislation lapsed at the end of the
57th Parliament, and the bill we see before the house
today is largely a replica of that 2014 legislation. I have
to say this is not the first time that we have seen the
current Attorney-General dust off legislation that was
prepared under the leadership of the former
Attorney-General, Mr Clark, and re-present it to
Parliament.
Ms Shing interjected.
Mr RICH-PHILLIPS — Some of us on this side,
Ms Shing, acknowledge that it is good legislation and
we agree with that, and we will be supporting this bill,
as it is largely the work of Robert Clark. What we
wonder on this side is what the Attorney-General will
do when he runs out of legislation that was drafted
during the period of Robert Clark as Attorney-General.
Ms Shing — Preceded by Mr Hulls’s excellent work
in initiating this particular reform.
Mr RICH-PHILLIPS — Ms Shing invited me to
take up the record of Mr Hulls as Attorney-General,
and that is something we could spend some time
canvassing, possibly more broadly than this legislation.
It is to the credit of Mr Clark that he spent some
considerable time correcting, indeed reversing, some of
the so-called reforms of the Hulls era as
Attorney-General in the last decade. So perhaps we
should not canvass too widely that period. But this
legislation — the judicial commission bill — is likely
the work of the previous government — —
Ms Shing — Victory has a thousand fathers,
Mr Rich-Phillips.
Mr RICH-PHILLIPS — It may have a thousand
fathers, but the parliamentary record does show that a
bill very similar to this bill was in the Parliament in
2014, and recognising that, the coalition will support
this legislation. There are some differences — largely
minor differences — between this bill and the 2014 bill,
particularly in relation to the composition of panels that
will look at complaints in relation to the remuneration
of panel members who are not themselves judicial
officers. There are those differences, but largely the
way this bill will operate is consistent with the
legislation of 2014.
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It is important to consider the way in which this
legislation will work. The bill provides a mechanism
whereby individuals may raise points about judicial
officers and the way in which they conduct themselves,
the professional bodies may make complaints about
judicial officers and indeed the heads of jurisdiction
may raise issues with the commission as well.
Included within the scope of that is the capacity for
anonymous complaints to be made about judges,
magistrates and members of VCAT. That raises
questions about the way in which those complaints will
be handled by the judicial commission. It highlights the
need for complaints of that nature to be handled in a
way that is sensitive and for the commission whilst it is
investigating and seeking to substantiate the nature of
the complaint to nonetheless protect the reputation and
integrity of the judicial officers about whom a
complaint may be made. It would be very unfortunate if
a mechanism that allowed for anonymous complaints
then led to reputational damage accruing to a
magistrate, judge or member of VCAT simply because
a complaint had been made and was being investigated
through the commission process.
It is a similar concern that we as legislators should have
with the operation of the Independent, Broad-based
Anti-corruption Commission as well — this is
something that this house will consider later today with
the proposed changes to the jurisdiction of that
commission — because when something is a matter of
investigation, arising from either an anonymous
complaint or a complaint that is not yet substantiated,
protecting the integrity of the person against whom the
complaint has been made must be given substantial
weight.
Obviously we risk undermining the integrity of our
judiciary if we are to allow anonymous complaints
which then run to public disclosures, public discourse
and reputational damage simply by virtue of a
complaint being made and publicly aired. That would
be a regrettable situation, one that would lead to
potentially substantial damage to the integrity of our
judicial system. It is something the commission in its
operation will need to be very mindful of; it is
something that we always need to be mindful of when
creating bodies like the judicial commission or IBAC.
We need to ensure that in undertaking those
investigations the possibility of that type of reputational
damage and consequently institutional damage is
minimised. It is something that certainly exercised the
minds of coalition members in the preparation of the
original legislation and obviously in our consideration
of the bill before the house.
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It is interesting that part 11 of the bill formalises the
powers of the heads of jurisdiction — the Chief
Magistrate, the chief judge and the Chief Justice of the
Supreme Court — in respect of the management of
their courts. It has always been accepted that those three
heads of jurisdiction had a management role and were
the leaders of their respective courts. This bill confirms
in statute that that is the case. The reason this is
interesting is in the context of the government’s
election commitment around alcohol and drug testing
of judges and magistrates. This is something that was
promised with great fanfare by the now Premier prior to
the last election. He made the bold commitment that a
legislative framework would be introduced to mandate
alcohol and drug testing for members of Parliament,
magistrates and judges.
A couple of months ago we heard the Attorney-General
on Neil Mitchell’s program seeking to deftly sidestep
what was a silly commitment, one that had been made,
no doubt, with great concern for a tabloid headline.
There is no doubt it was a commitment prepared by a
backroom adviser without the sort of consideration you
would expect from a government or potential
government, and on coming to office the government
had to step away from it. We heard the
Attorney-General on Neil Mitchell’s program deftly
seek to step away from that commitment whilst
maintaining the fiction that the government was
delivering on it. Indeed if I recall, part of the
Attorney-General’s sidestep was to suggest that it was a
matter for the Presiding Officers to implement; the
government had committed to it, but suddenly it was a
matter for the Presiding Officers to implement.
We have seen a similar line taken with respect to the
alcohol and drug testing of judges and magistrates, with
a deft handball from the Attorney-General saying it is
now a matter for the heads of jurisdictions — that they
have the power, where they have concerns about
members of their respective courts, to undertake
interventions and by extension those interventions
could include alcohol and drug testing. Part 11 of the
bill, which confirms their status as managers and heads
of jurisdictions, apparently delivers on the
government’s commitment around alcohol and drug
testing.
I think every member of the place knows that that is a
total furphy and equally recognises that the
commitment that was made was silly and did not reflect
positively on the now government or the
Attorney-General — not that I would necessarily
suggest that he was responsible for it; he simply had to
carry the baby, as it were. The government’s solution
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has been to say that it is a matter for the heads of
jurisdiction and Presiding Officers.

of illness, we can find out what the issues are and what
the appropriate course of action might be.

But this bill does deliver on what was the previous
government’s commitment around a judicial
commission. We do believe this is an appropriate
addition to the oversight machinery in the state in
extending that to the judiciary, while being mindful, as I
said before, that the operation of such a mechanism
cannot be allowed to undermine reputations or the
integrity of the judicial system simply by virtue of
investigation. That is something that the commission
will need to be very mindful of, but it is appropriate in
the 21st century that we do have a mechanism like this
to provide oversight and to act as a receiver of
complaints, be they from individuals, the profession or
the heads of jurisdiction, so that they can properly be
investigated and acquitted. Accordingly, the coalition
will support this legislation. We believe it is a positive
step forward, and we look forward to the Judicial
Commission of Victoria being formed in due course.

This will of course increase public confidence in the
judiciary and in the judicial process by assisting judicial
officers to carry out their functions and by putting in
place other mechanisms if they are for whatever reason
having some problems or difficulties that are affecting
their role as a judicial officer. Also I think it is
important that the judicial commission, in carrying out
its functions, look at introducing any mechanisms not
only to address those concerns but also to assist the
judicial officer in getting through those difficulties and
resuming their duties if possible.

Ms PENNICUIK (Southern Metropolitan) — The
Greens will be supporting the Judicial Commission of
Victoria Bill 2015, which will establish the Judicial
Commission of Victoria. The commission will provide
a formal, structured and transparent system for
investigating complaints and concerns regarding
judicial officers, including judicial registrars and
members of the Victorian Civil and Administrative
Tribunal (VCAT). The Greens have always been
supportive of the establishment of a judicial
commission and have raised the issue from time to time
in Parliament.
I note that the Attorney-General has said that this
commission is modelled on the Judicial Commission of
New South Wales, which has been operating for more
than 20 years in that jurisdiction, so it is really past time
we established a similar commission in Victoria. There
are a couple of issues I will raise about the structure of
the bill and some of the clauses, but generally the
Greens support the bill. While I may raise some issues,
that does not foreshadow that we will not be supporting
the establishment of the judicial commission as a whole
or the bill as a whole.
It is important to acknowledge the dedication and
commitment of judicial officers in the various
jurisdictions and the hard work they do in meeting,
generally, the high standards that are expected by the
community, but it is also important to provide an
independent mechanism so that where there are
complaints or concerns about the performance of a
judicial officer for whatever reason, including because

We understand that the government has consulted with
the heads of jurisdiction in the judiciary on this bill and
that this bill is supported by them. That is of course
very important. We also note that the Law Institute of
Victoria broadly supports the model adopted by this bill
for the management of complaints and investigations.
While the institute has said it does not consider that
there are any current underlying or systemic issues with
the management of the Victorian court system, it is
appropriate to put in place proper structures for
handling complaints. It has also said that complaints
should be triaged by the heads of jurisdiction and
referred to more formal processes where necessary.
Matters related to misconduct or, as I said, health issues
may be raised in complaints from the general public
and referrals can be made by the head of each court or
VCAT or by the Attorney-General. Professional bodies
representing the legal profession may also make
complaints, on behalf of their members, to the judicial
commission. The bill creates a process for a judicial
officer or VCAT member facing a complaint or
allegation to be stood down from all or some of their
duties while an investigation is underway.
The commission will be governed by a board
comprising the six heads of jurisdiction as well as four
eminent members of the community. As highlighted by
members of the judiciary in New South Wales,
community representation on the judicial commission is
an important feature to address any perception of the
commission as judges judging judges.
The Attorney-General has stated that the proposed
commission is modelled on the Judicial Commission of
New South Wales, which as I mentioned has been
operating for more than 20 years. The commission will
be able to refer the most serious complaints to a
specially convened investigating panel which will
include two current or former judicial officers from any
Australian jurisdiction and one member of the
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community. The investigating panel, as I said, will have
those particular representatives. There will also be a
pool of members — and people can be a member of
that pool for no longer than five years — to assist with
appointments to those investigating panels, because
there may be a case where there is more than one
investigating panel in existence at one time, given what
circumstances may be facing the commission at the
time.
The commission will be supported by a small office
comprising a director and staff and will be
administrated by Court Services Victoria. The director
of the commission will be chosen by the board and will
share staff with Court Services Victoria to reduce the
potential interference from government. The bill will
not change the existing requirement that a special
majority of both houses of Parliament must agree
before a judicial officer can be removed from their
position. Unlike the New South Wales model, the
Judicial Commission of Victoria will not have an
education or training function, as these functions will
remain with the Judicial College of Victoria.
If there is a complaint, for example, against a member
of the commission, clause 126(3) states:
… a judicial member of the Board must not participate
in the deliberations by the Board about a complaint or
referral if the judicial member is the subject of the
complaint or referral —

which seems pretty obvious, but it is good that it is
actually spelt out in the bill. The bill also makes a
special arrangement if a complaint is made against the
Chief Justice of Victoria. In that instance the bill
provides that the chief justice may not participate in the
board’s deliberations about the complaint, but the next
most senior judge of the Supreme Court may do so.
This arrangement reflects the position of the chief
justice as the most senior judicial officer in Victoria and
the need to ensure that complaints against the chief
justice are handled by judicial officers of appropriate
seniority.
Some of the issues that have been raised with us
include, for example, the definition under clause 3 of
‘medical examination’:
medical examination means any physical, psychological,
psychiatric or other medical examination.

Some commentators have queried with us whether the
term ‘or other medical examination’ is too vague and is
needed. I have to say that if the first three words,
‘physical, psychological, psychiatric’, do not cover the
field, I am not sure what any other type of medical
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examination might be. That is a concern that has been
raised with us by some people.
In terms of clause 14, that an officer concerned in a
complaint must be given notice of the complaint and
the opportunity to respond if the matter is to be referred
to an investigating panel or nominated head of
jurisdiction et cetera, it has been raised with us that
ideally there should be further detail in this clause
explaining that as part of the right to respond, the
officer can put any documents before a panel or other
investigative process, including a hearing of anything
he or she considers relevant to the consideration of the
complaint. I suppose the question to the government is
whether or not this is in fact implied by clause 14,
because it is not in the detail of the clause. The clause is
silent on when the notice of the complaint should be
given to the officer concerned.
Some in the legal fraternity have highlighted that there
could be an amendment to clause 14 so that it is
expressed subject to clause 18 — that is, it should
provide for a delay in giving notice to the officer of a
complaint against them in order to avoid the perception
that the deliberation process by the officer concerned
may have been tainted by an investigation. This is
where the complaint relates to a proceeding that that
officer is currently hearing or is a matter they are yet to
hand down a decision on. The minister may wish to
comment on those matters that I have raised if he is
intending to sum up at the conclusion of the
second-reading debate of this bill.
There have also been some concerns raised about the
requirement to undergo medical examinations. This is
particularly under clauses 29, 30, 57 and 58. Those
clauses have raised differences of opinion. Some argue
they are necessary to maintain integrity in the justice
system, while others argue that they undermine human
rights and should be more focused on the impairment of
an officer to carry out their duties by requiring evidence
of such impact on the performance of the officer
beforehand and not focused on the actual illness or
disability but on the effect on performance. Some have
raised with us that this is not necessarily very clear in
those clauses.
As I mentioned earlier, under clause 97 there is the
power to stand down certain judicial officers or
non-judicial members of VCAT by the principal head
of jurisdiction. As I mentioned, it is not clear. It is
probably implied that there will be circumstances where
this is warranted, but it could also be argued that it may
be sufficient for an officer to be merely allocated to
other duties. It should be ensured that it is clear in the
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bill that that is an option — and probably a preferred
option in many cases.
The other part of the bill I want to speak about was also
raised by Mr Rich-Phillips in his contribution, and that
is division 5 of part 11. I suppose it establishes the
powers for the heads of jurisdiction, but as
Mr Rich-Phillips said, I think everybody already
assumed that the heads of jurisdictions had those
powers and certainly that heads of jurisdictions were
managing their courts. Division 5 of part 11 explicitly
confers on the heads of jurisdiction the management of
their particular courts and VCAT. It has been raised
with us by the legal fraternity whether the wording of
those particular clauses in division 5 open up, for the
good management of the court, the idea of, for
example, conducting drug and alcohol testing of the
judiciary.
I have spoken many times on this in Parliament. Some
say that in order to make sure people are not taking
alcohol or drugs we need to be running around testing
them in workplaces. If it does raise itself as a problem,
there are many ways of dealing with this without using
alcohol and drug testing. I think it would be a very
unfortunate set of circumstances if drug and alcohol
testing were to be introduced into the judiciary and
Parliament.
Mr Rich-Phillips described as silly — I would say they
were ill-advised and unfortunate — promises made by
the Premier about the introduction of this type of testing
to the judiciary and the Parliament. I am glad that the
government has stepped back from that. I presume that
the clauses in division 5 of part 11 are just there to
make very clear the role of the heads of jurisdiction but
not to include that particular issue.
We are pleased to see the establishment of the Judicial
Commission of Victoria. There are a couple of
concerns I raised about some of the issues that have
been raised with us, but in general I think this is a good
bill, and we will be supporting it.
Mr ELASMAR (Northern Metropolitan) — I rise to
speak to the Judicial Commission of Victoria Bill 2015.
I agree with Ms Pennicuik that it is a good bill. From
my understanding the current situation within the
Victorian judiciary does not provide a codified
mechanism for aggrieved members of the public to
lodge a complaint against Victorian Civil and
Administrative Tribunal (VCAT) members or the
judiciary. According to a non-statutory process that
differs in each court and in VCAT, the relevant head of
jurisdiction handles the less serious complaints. It is
clear from the bill that frivolous criticism will not be
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entertained. However, because only very serious
misconduct is able to be prosecuted within the current
process, it has been determined that a suitable
mechanism be instituted to ensure consistency of
behaviour, treatment and fairness.
This bill will provide a suitable remedy to fill the void
in the absence of a formal mechanism to deal with
questionable judicial conduct or incapacity that would
justify the removal of a judicial officer. It is proposed
that the new board will comprise the six heads of
jurisdiction and four community members of high
standing. It was considered important to ensure that not
all members of the new board are current or former
members of the judiciary. Community members should
bring a level of independent thought and clarity to their
role without being unduly influenced by any direct
experience within the court system.
While the new office will be part of Court Services
Victoria, it was also considered important to allow the
board to appoint its own director with a small shared
administrative court staff. As I have said previously,
this is a short bill and a good bill — one that is
important to ensure natural justice has a proper
framework for expression.
In New South Wales this complaints procedure is
working well, and while it is true to say there have been
some complaints lodged, overall the mechanism is
desirable and all Victorians support it being introduced
into our court system. The bill allows members of the
public to complain to the commission about the conduct
of a judicial officer or member of VCAT. The
commission is also empowered to receive and
investigate referrals from the Attorney-General. This
grievance resolution process has been a long time
coming. It is not expected that the commission will be
inundated by complaints, but it is good for the
community to have a framework for the redress of
legitimate complaints. I commend the bill to the house.
Mr HERBERT (Minister for Training and
Skills) — In summing up I firstly thank those who have
contributed to this debate. The bill has widespread
support. It has taken a while to get there. I understand
that this bill has been around about seven years in the
making. It has come to the Parliament three times under
ministers of different party-political persuasions, and
we seem to have it right. I also thank the dedicated
departmental staff from the Department of Justice and
Regulation, some of whom have worked on this bill for
some seven years. Indeed two are in the box here today,
Stephen Lodge and Yasmin Neenan, who have for
seven years toiled on this bill. That is a pretty good
effort. I am sure they are very pleased that their work
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has come to fruition, and I congratulate them on the
work they have done.
The bill basically establishes a new independent body
to investigate complaints and concerns about judicial
officers and members of the Victorian Civil and
Administrative Tribunal (VCAT). I guess it is fair, and
it is important, to say that Victoria is fortunate to have a
judiciary of the highest calibre, and the establishment of
this commission is not a response in any way, shape or
form to any issues or systemic problems within our
courts or VCAT. Rather, it is an acknowledgement that
a modern justice system must include transparent and
accessible processes for handling complaints, no matter
where they are. The proposed commission will focus on
the conduct and capacity of judicial officers and
members of VCAT, including matters such as
excessive delays in giving judgement, courtroom
demeanour and health issues which may affect the
performance of official functions.
The commission will not substitute for the appeals
process and will be unable to change a decision. The
commission will be governed by a board comprised of
six heads of the judiciary and four community members
of high standing. Can I say that this is a transparent
process. In handling issues with the judiciary and
VCAT any member of the public or the legal profession
will be able to complain to the commission about the
conduct of a judicial officer or member of VCAT. The
commission may also receive and investigate referrals
from the Attorney-General, the law institute, the bar
and the head of jurisdictions. It will be able to conduct a
limited inquiry into a complaint, which can include
obtaining materials, interviewing the officers concerned
and seeking further information.
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the other two will be current or former judicial officers
from Victoria or other Australian jurisdictions. The
office and rank held by the officer, the subject of the
complaint, will determine the membership selection of
a particular investigating panel. The panel will
determine its own procedure when conducting hearings
and will not be bound by formal rules of evidence,
although the panel must provide procedural fairness to
the officer being investigated. It will have coercive
powers, such as the ability to compel production of
documents and attendance of witnesses — it is not to be
taken lightly.
Basically, this is a strong bill. It does have the capacity,
in terms of the dismissal of a judicial officer should that
be warranted, to refer that matter to the Parliament.
Indeed an investigative panel may find that there are
facts that could justify removal of the judicial officer in
very serious cases for misbehaviour or incapacity, and
in such cases a report must be presented to the
Governor and to the Attorney-General, who must table
a report in Parliament. Parliament will then of course,
as the ultimate authority, consider the matter. A judicial
officer can only be removed if a special majority —
that is, 60 per cent of both houses of Parliament —
agree.
This is a substantive bill. It has been a long time in the
making. A lot of people have been involved, and a lot
of hard work has gone into it. Those people are to be
congratulated on their perseverance. It is a good
outcome for the community and a good outcome for
transparency in our courts, and I commend it to the
house.
Motion agreed to.
Read second time; by leave, proceeded to third
reading.

Having considered a complaint or referral, the
commission must under this legislation do one of the
following: dismiss the complaint as trivial, vexatious or
not worthy of investigation; refer a complaint that has
not been dismissed and could, if true, warrant removal
from office on grounds of misbehaviour or incapacity
to an investigating panel for a full investigation; or refer
less serious complaints which have not been dismissed
to the judicial officer’s head of jurisdiction, with
recommendations for follow-up action. There are three
clear, distinct and hierarchical responses that can
happen.

Members having assembled in chamber:

It is anticipated that for serious complaints the
commission will refer the complaint to this
investigative panel. As I said, it envisages a robust
process for handling them. An investigating panel will
comprise three members appointed by the commission.
One will be a community member of high standing, and

The PRESIDENT — Order! We are dealing with
the Judicial Commission of Victoria Bill 2015. It is to
be put to the third reading, and the bells have been rung
because this bill dealing with the courts has an impact
on the constitution. It alters the constitution and
therefore requires the assent of a majority of members

Third reading
The ACTING PRESIDENT (Ms Patten) —
Order! I am of the opinion that the third reading of this
bill requires to be passed by an absolute and special
majority. I ask the Clerk to ring the bells.
Bells rung.
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of the Legislative Council, so I ask those members
supporting the third reading of this bill to stand in their
places.
Required number of members having risen:
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Taking part in public life
Section 18 establishes a right for an individual to, without
discrimination, participate in the conduct of public affairs, to
vote and be elected at state and municipal elections, and to
have access to the Victorian public service and public office.

Motion agreed to by absolute majority and special
majority.

Parts 2 and 3 of the bill clearly engage and purport to restrict
the right under section 18 of the charter.

Read third time.

The limitation appears to be reasonable and demonstrably
justified in a free and democratic society under section 7(2) of
the charter act.

LOCAL GOVERNMENT (GREATER
GEELONG CITY COUNCIL) BILL 2016
Statement of compatibility
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the ‘charter act’), I make this
statement of compatibility with respect to the Local
Government (Greater Geelong City Council) Bill 2016.
In my opinion, the Local Government (Greater Geelong City
Council) Bill 2016, as introduced to the Legislative Council,
is compatible with human rights as set out in the charter act. I
base my opinion on the reasons outlined in this statement.
Overview
The proposed Local Government (Greater Geelong City
Council) Bill 2016 (bill) implements recommendations of the
commission of inquiry into the Greater Geelong City Council
(council), to dismiss the council and provide for the
appointment of administrators for the council.
The commission of inquiry provided the Minister for Local
Government with a report on Thursday, 31 March 2016. The
report describes a number of failures of governance structures
at the council. In its report, the commission of inquiry has
recommended the dismissal of elected councillors for a
significant period of time to enable the restoration of proper
governance structures and the development of a positive and
productive workplace culture.
The proposed bill dismisses the council until the first council
meeting following an election to be held on the fourth
Saturday in 2020. It also continues the direct election of the
mayor, and introduces the direct election of the deputy mayor,
consistent with the commission’s recommendations.
Human rights issues
Human rights protected by the charter act that are relevant
to the bill
The proposed bill engages human rights provided for in the
charter act, as follows:

The right to participate in public affairs is a broad concept,
which embraces the exercise of governmental power by all
arms of government at all levels. The right to be elected
ensures that eligible voters have a free choice of candidates in
an election, and as with the right to vote, the right to occupy
public office is not conferred on all Victorians; it is limited to
eligible persons where the criteria and processes for
appointment, promotion, suspension and dismissal are
objective, reasonable and non-discriminatory.
The purpose of the limitation is to enable the restoration of
good government to the council.
On 16 October 2015 the council released two reports as part
of an ongoing workplace culture review it was asked to
undertake by the Minister for Local Government following a
range of complaints by employees and members of the public.
The review and subsequent reports highlighted a range of
issues regarding the workplace culture including allegations
of bullying of council staff by councillors and senior staff.
Following publication of the reports and following further
representations from the Geelong community the Minister for
Local Government appointed a commission of inquiry under
section 209 of the Local Government Act 1989 (Local
Government Act). The terms of reference of the commission
required it to conduct an inquiry into the adequacy of the
current governance structures at the council in providing good
government, the efficiency and effectiveness of governance
arrangements in delivering services to the community, and the
relationship between the matters identified in the workplace
culture review and governance arrangements.
The commission of inquiry has provided a report to the
Minister for Local Government on Thursday, 31 March 2016.
The report describes a number of failures of governance
structures at the council. In particular a lack of clarity in roles
and responsibilities, prevalence of narrow sectional interests
prevailing over collective decision-making and serious
behavioural and conduct issues by councillors and senior
staff, that all impact on delivery of good government in the
municipality.
In its report, the commission of inquiry has recommended the
dismissal of elected councillors for a significant period of
time to enable the restoration of proper governance structures
and the development of a positive and productive workplace
culture.
The serious nature of the commission’s findings and the
failure of councillors to act in accordance with their statutory
obligations, clearly warrant removal of the council as soon as
possible. This action ensures and recognises the right of
electors to be represented with probity, integrity and
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accountability, and in the interests of the community rather
than competing sectional or personal interests.

witness was given reasonable opportunity to put their case
forward in a fair and open manner.

Removal of an elected council is a last resort, and undertaken
only in exceptional circumstances. While this is regrettable,
the government has a responsibility to protect communities
from governance failings by their local representatives.

Conclusion

The Local Government Act provides a less restrictive and
more immediate measure, namely suspension pursuant to
section 219(1). However, section 219 is not appropriate in this
case because it provides for suspension for a maximum
period of 12 months, and for the appointment of only a single
administrator, indicating the provision is intended for
circumstances in which a short interruption to elected
representation will be sufficient to overcome the failures
identified; and in which a single person will be able to govern
in the council’s stead for the limited period of the suspension.
However, as the commission’s report clearly demonstrates,
the council is fundamentally dysfunctional, and characterised
by the continuation of entrenched failures. It is considered
that the serious deficiencies at the council will require a
significantly longer period than 12 months so that good
government can be restored. Further, the appointment of a
panel of administrators rather than one individual would
provide a structure suited to undertake the extensive
necessary reforms.
Privacy and reputation
Section 13 of the charter provides that a person has the right
not to have his or her privacy, unlawfully or arbitrarily
interfered with, and not to have his or her reputation
unlawfully attacked.
Clause 5 of the bill provides for the dismissal of the elected
councillors, and therefore purports to restrict the right under
section 13 of the charter.
An interference with a person’s privacy and reputation is
lawful and not arbitrary in this case. A decision to remove the
councillors from office follows an extensive review and
inquiry into the council by the commission. The commission,
in its report, identified significant instances of misconduct,
including bullying and harassment by councillors, failure of
councillors to comply with their statutory obligations, and to
implement and adhere to effective governance practices. The
serious nature of the commission’s findings clearly warrant
the immediate removal of the councillors.
Right to a fair hearing
Section 24 of the charter provides that a person charged with
a criminal offence or a party to a civil proceedings has the
right to have the charge or proceedings decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing.
Clause 5 of the bill engages the right under section 24 of the
charter.
The commission, as part of its inquiry, gave public assurance
that the evidence given by interviewees would be treated in
strictest confidence. This was important to ensure they gave
frank evidence that would guide the commission in its
investigation. Further, all interviews were conducted either
under oath or affirmation, and evidence of egregious conduct
was put to the relevant witness for response. This ensured the

I consider that the bill is compatible with the charter act
because, although it does limit rights under the charter act, the
limitations are reasonable and proportionate. The limitations
strikes the correct balance by providing persons the right to
take part in public life and ensuring councillors perform to
appropriate standards of probity, integrity and in the public
interest.
Philip Dalidakis, MP
Minister for Small Business, Innovation and Trade

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade).
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I move:
That the bill be now read a second time and, by leave, debated
forthwith.

Incorporated speech as follows:
This bill will dismiss the Greater Geelong City Council and
provide for the appointment of an administrator or a panel of
administrators in response to the recommendations of the
report from the independent commission of inquiry into
Greater Geelong City Council. It will also enable the
necessary legislative changes required to provide for the
reconstitution of the council from 2020.
At my request, a workplace culture review was conducted at
the council in 2015 by the former federal sex discrimination
commissioner, Ms Susan Halliday. It revealed serious
problems at the council relating to both councillor conduct
and governance, including allegations of serious bullying by
councillors.
In response to this report, which was made public by the
council in October 2015, I appointed an independent
commission of inquiry under section 209 of the Local
Government Act 1989 to conduct an inquiry into the
adequacy of the current governance structures at the Greater
Geelong City Council in providing good government,
commencing 4 January 2016.
The commission was required to report back to me by
31 March 2016 and did so. I have tabled the commission’s
report to ensure the community of Geelong is fully informed
of the findings of the inquiry.
The commission’s report concludes that the council has failed
to provide good government to the city.
Specifically, it identifies:
a.

The council is unable to provide the long-term
vision and leadership required to face the major
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Geelong.
b.

The leadership of the council is dysfunctional,
riven by conflict and characterised by a significant
number of councillors contravening their code of
conduct.
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Commission (VEC) to conduct a review is
considered the most appropriate way to address the
report’s recommendation to replace single member
wards with multicouncillor wards.

These changes will strengthen local democracy and the
governance of the city.

c.

There is a deep-seated culture of bullying within
the council and its administration.

Dismissing a council by Parliament is the most extreme
intervention by the state and is only undertaken in the most
serious cases of governance failure.

d.

A range of organisational failures have contributed
to the breakdown of good governance at the
council, including a failure by council to provide a
safe workplace for its employees.

The evidence identified in the commission’s report paints a
picture of extremely serious governance failures warranting
the dismissal of the council.

This bill will implement three of four recommendations made
to government by the commission:
1)

2)

3)

to dismiss the council and appoint administrators to
perform the powers, functions and duties of the
council until a new council is elected;
to provide for the direct election of the position of
deputy mayor to strengthen support to the directly
elected mayor and enable a greater sharing of the
workloads of office; and
to provide for a representation review to be held
prior to the next council election with a view to
replacing the individual councillor ward electoral
system with multicouncillor wards to share
representative responsibilities.

A fourth recommendation to amend the Local Government
Act 1989 to provide for greater liaison between mayors and
CEOs will be implemented in the current review underway
regarding that act.

Without this bill, there is the risk of a continued deterioration
of governance at the council, especially given the
dysfunctional leadership identified by the commission in its
report.
As indicated in the commission’s report, the current council is
unable or unwilling to implement the necessary changes to
ensure good government for the city and restore good
governance at the council.
This is an unacceptable situation for the people of Greater
Geelong.
Geelong is the largest economy outside metropolitan
Melbourne with a headline gross regional product (GRP) of
$9.8 billion in 2014.
The good governance and performance of the region are
important not only for the wellbeing and prosperity of its
citizens, but also for the contribution they make to Victoria’s,
and indeed Australia’s, economies and competitiveness.
Geelong must have and deserves first-class local governance.

The commission also makes a number of recommendations
regarding council governance and organisational
arrangements that will need to be implemented by
administrators appointed after dismissal of the council.

This bill will make a significant contribution towards
restoring good governance in Geelong and set the city on a
course to reach its full potential as what is arguably Victoria’s
regional capital.

Providing for the next general election for the Greater
Geelong City Council to be held in 2020 ensures there is
sufficient time to implement these key reforms while
balancing the strong community interest in having
democratically elected representatives.

I commend the bill to the house.

Besides the dismissal of the council, the bill proposes a
number of amendments to the City of Greater Geelong Act
1993. These include to repeal spent provisions, provisions for
the reconstitution of council from October 2020 and
consequential amendments to support the key changes
proposed by the bill.
The key changes made by the bill’s amendments to the City
of Greater Geelong Act 1993 will provide for the:
a)

creation of a new position of directly elected
deputy mayor to represent the City of Greater
Geelong as a representative of the municipal
district as a whole.

b)

requirement that an electoral representation review
be conducted before a new council is elected in
2020. Requiring the Victorian Electoral

Mr DAVIS (Southern Metropolitan) — I rise to
make a contribution on this Geelong bill. It is an
important bill. It is a bill that has been brought to this
house by the government as part of a shambolic
process. I begin by saying very clearly that it is a very
serious matter to sack a democratically elected council,
a council that represents its community, a council that
represents in this case Victoria’s second largest city.
The government has not gone through a good process
here. The government has not fully briefed the
Parliament in the way it should have. The government
has not fully briefed all of the backbench and all of the
minor parties, and the government only on Tuesday
began the process of briefing the opposition. I make the
point that we indeed sought briefings at an earlier point
from the government but those requests were not
acceded to, and yet the government came to the
Parliament on Tuesday seeking passage of the bill in a
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single day without providing the opportunity to bring
MPs of all parties into its confidence as to the reason
and the understandings why it would seek to sack this
particular council.
I do indicate that the briefing provided by Terry Moran
was helpful to the opposition, and I do indicate that we
support the fact that Mr Moran has undertaken that
work with his panel of eminent individuals.
Notwithstanding that, I am going to make some
comments about that report, and I will proceed to do
that in a short period of time.
The government has brought this bill to the chamber to
sack the Geelong council. It is clear that there have
been problems at the Geelong council for a lengthy
period of time. It is clear that there have been parallel
inquiries operating into the Geelong council as well.
There has been the Halliday work that has
occurred — —
Ms Shing interjected.
Mr DAVIS — I beg your pardon?
Ms Shing — Keep going.
Mr DAVIS — I intend to keep going. This is a quite
serious matter, Ms Shing. You might find it jocular, but
it is not a jocular matter. You might want to make light
of sacking a council and removing the democracy that
is inherent in the election of councillors by so many
people in the second-biggest city in the state, but I do
not regard it as a jocular matter, and I suggest that many
in your party also find it a very serious matter.
Let me indicate that there have been three parallel
inquiries operating in Geelong. On the one hand there is
the Terry Moran review, which has undertaken an
extensive examination of longstanding issues at the
City of Greater Geelong. There has also been the
Halliday inquiry looking at workplace and cultural
practices in the bureaucracy with the councillors, and
there has been the electoral review that has occurred. I
am not sure what the collective noun is for multiple
inquiries occurring at the same time, but there has been
that situation in Geelong. I make the point that the
Halliday work seems to me to have been valuable work
that has actually put on the record some of the serious
cultural issues that have existed at Geelong for a very
long time. These cultural issues relate not just to the
councillors but also to a number of members of the
bureaucracy. I make the point that this is obviously
entrenched and it is, in my view, a matter — —
Mrs Peulich interjected.
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Mr DAVIS — Today we are debating Geelong, and
I think that there are some issues in other parts of the
state and some of those other issues in other parts of the
state may well from time to time merit attention.
Notwithstanding that, I am not advocating these
processes of removing democratically elected
government. I would not necessarily think that every
appointment by the state government is going to
administer Geelong better than the current councillors
and current officials who are in place, so let us make
sure that we get a good appointment process in place.
I will put on record that the bill seeks to remove the
council and to appoint commissioners, and I have
sought some assurances from the Minister for Local
Government and the government more generally about
the process that will operate there. I have been provided
with assurances, and I understand that the minister will
put on the public record that indeed there will be
consultation with the opposition before those
appointments are made. I am indicating today that we
expect that consultation to be honoured and we will
respect the confidences that are part of that particular
process.
What I can also indicate is that there will be a process
that operates here that not only will see the council
removed — according to the bill until 2020 — but will
also see a significant loss of local democracy for a very
long period. The opposition does not support that length
of time. I for one cannot see that a clean-up could not
occur quite quickly in the process so that we could see
elections occur as early as the standard cycle that will
operate in October this year. The government and Terry
Moran put to the opposition that they believe that the
longer time period to 2020 is the time period required. I
indicate that the opposition does not accept the time
frame put forward by the government and is not
persuaded that a very lengthy time is required to 2020.
Four and half years is a huge time to remove local
government and local democracy from the
second-largest city in the state.
The opposition will move an amendment, and I will
circulate that amendment shortly, that seeks to put in
place an October 2017 start-up date for a new council.
We accept in this bill that the council ought to be
dismissed, but we indicate that local democracy ought
to return in October 2017. A period of four and half
years is too long; it is not justified. Indeed we will no
doubt have discussion across the chamber in committee
about some of these matters too.
I indicate that the model that is proposed in this bill
erects a new structure, a hitherto unknown structure —
a novel approach which is so novel that no-one had
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seen it until it came to this chamber — where a deputy
mayor would be separately elected from the mayor, not
on a ticket but on the Melbourne model. I and the
opposition think and I think the broader community
believes that this is a shambolic model, a model that
will not see the outcomes that are required. Where there
is confusion in Geelong between the mayor, councillors
and the bureaucracy, adding another power centre of a
popularly elected deputy mayor who is not on the ticket
with the mayor would add another layer of confusion
and would actually compound the problems that exist in
Geelong rather than assist them. So we will seek to
remove those deputy mayor provisions. I understand
that the government is prepared to agree to that matter;
the government is prepared to see that deputy mayor
proposal moved aside.

democracy stripped away from Greater Geelong for
four and half years. He has been prepared to say local
democracy should come back in 2017. He has been
prepared to advocate on behalf of his community. Now,
I suggest Ms Shing take a drive down the highway and
meet some people in Geelong for a change. Rather than
pontificating over there, it would be very good for her
to get out a little bit more, meet a few people and grow
some understanding of what the situation is in Greater
Geelong.

I understand that the government is also now prepared,
after discussion, to go through a process of consultation
with the community of Greater Geelong. The idea of
springing a new deputy mayor voting model, a hitherto
unknown model, on the people of Geelong without any
consultation whatsoever was bizarre. I welcome the fact
that the government is now stepping back from that
proposal. It has indicated that it will go through a
consultation phase in the latter part of this year to seek
from the people of Greater Geelong some greater
understanding as to which model they think is the best
for their local democracy, rather than having it imposed
from on high from the minister’s office or the Premier’s
office or from down at Labor Party headquarters, which
seems to be driving a lot of the activities with this bill.

Mr DAVIS — Well, I am going to make some
pertinent comments, but I am not going to cover every
portion of this and how it might apply. I indicate that
there are many helpful recommendations in this
commission of inquiry report. There are
recommendations that would obviously be a useful road
map for some — whoever the commissioners are — in
implementing a way forward for the City of Greater
Geelong. There will also be some useful matters there
for councillors when they return, hopefully in 2017 or
thereabouts. It will actually provide a useful road map
there. It does lay out, I think, some very useful points.
But I do not accept all of the points that are made in this
set of recommendations and around the economic
discussion that has been focused on.

I indicate also that the opposition has serious concerns
about the way the processes of examination have
occurred. I do not think that anyone can read the
commission of inquiry report and feel wholeheartedly
supportive of the way in which this — —
Ms Shing — So you disagree with Mr Katos in the
other place?
Mr DAVIS — Look, I talk to Mr Katos regularly.
Goodness! We thought we’d get into local government
now, did we? Goodness gracious! I think just be quiet
for a little while and have your turn in a moment.
Mr Jennings — I don’t think we should patronise
anybody.
Mr DAVIS — No, I think we’re copping
patronising from the other side. Mr Katos has been a
very strong advocate for Geelong — a very, very strong
advocate indeed. He has been prepared to advocate for
a proper process, unlike the current government. He has
been prepared to say that he does not want local

In the interests of reasonable brevity and facilitating the
passage of this bill I am not going to go into chapter
and verse about this commission of inquiry.
Mrs Peulich — You should.

Mrs Peulich — How many councillors were
named?
Mr DAVIS — I am about to talk about that, so
Mrs Peulich should just wait a moment.
I want to say something about the framework for good
governance — the eight pillars, I think, is what it is
called — and about the economic focus. Clearly much
is agreed in terms of the way forward for Geelong and
the challenges that Geelong faces. Clearly Geelong, as
Victoria’s second-largest city and a city with significant
economic conundrums and challenges, will need as
much assistance from central governments, state and
federal, as is possible.
It is true that much of Geelong’s future is in its own
hands, and I think Geelong can do better in planning
out its economic future. But I do not necessarily agree
with all of the economic points that are made in this
document. I think a 30-year plan, which is pointed to
here — —
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Mrs Peulich — It would be nice for the government
to have one.
Mr DAVIS — In response to Mrs Peulich, that is
exactly the point that I was about to make. It would be
nice to have a 30-year plan, but that is actually a role
that inherently requires community acceptance. It
requires a local council that is elected. It requires not
commissioners in that role but local councillors
providing the leadership that is required. There is an
inherent tension in the process of sacking the council on
the one hand and then requiring the community to come
together to lay out an economic plan for 30 years. That
tension is not resolved in this report.
I have to say that a 30-year plan is frankly a very high
hurdle that has been put out by the Moran group. It is
not something that every other regional city would meet
the test of, and it is not something that this state
government would meet the test of either.
Mrs Peulich — Or metropolitan councils.
Mr DAVIS — Or metropolitan councils. But if you
look at analogue-type councils, you see that not every
regional city would meet a 30-year plan framework as
outlined in the Moran report. I think it is a false test that
has been put out as a reason to sack a council, or as one
reason to sack a council. I do not accept that in itself
inherently as a reason to sack the council. I do think
that longer term planning is a good thing for a greater
part of the future, and I do think that will require the
return of local government and will mean that local
government does have to provide the leadership that is
required.
In terms of the framework for good governance that is
laid out in the Moran review, I thank Terry Moran, a
very eminent Victorian, for some of the work he has
done here.
Ms Shing interjected.
Mr DAVIS — No. I think there is some inherent
tension in the way he went about this with his
committee. As he indicated in the briefing to us the
other day, he undertook this in a retrospective way. The
eight pillars that are laid out are direction and
leadership; culture and behaviour; structure, systems
and policies; decision-making; communications and
community engagement; capability; risk and
compliance; and monitoring and review. Now, in
themselves they are not things that would be wildly
disagreed with by the community, but they were
imposed on the council as a test after the event.
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So you had Mr Moran and his committee doing their
work. They created a set of pillars by which to test or
set a framework for good governance which they
applied and said, ‘This is what they should meet’, and
then they went back and said to the council, ‘Well, do
you meet these pillars?’. These were not laid out by the
council itself beforehand, were not laid out by
government beforehand and were not laid out in a clear
way more generally.
I accept that the Victorian Local Governance
Association (VLGA) and the Municipal Association of
Victoria (MAV) both have good governance guidelines
of various types which did in part inform this, but these
are not the exact same documents. I think it is a bit cute
by half — a bit too cute — to hold the council to a
standard that is not prospectively laid out, to hold it to a
standard retrospectively that was set without real
consultation in the process.
I also want to say something about the dysfunction that
has been part of Geelong council for many years. It is
highly curious that this report seems to only focus on
the mayor by name and by position but does not focus
on a series of individual councillors. I know for a fact
that a number of the councillors have been subject to a
range of monitoring and a range of interventions over a
longer period. These matters are not brought to account
in the same way for those who are in the councillor
position as opposed to the mayoral position. You would
have to say that that has a feel and a smack of
partisanship about it. That is disappointing.
A serious review of this nature ought to have been more
even-handed, ought to have been prepared to call the
shots as they were. What about the bureaucrats who
appear to be part of the longer term problem at
Geelong; why are they not named? Why are these
positions and individuals not part of this review in a
direct way? It is frankly a review that has the smack of
partisanship about it and appears to be driven out of
Labor’s central office and appears to be driven for
partisan purposes, and that is in no way to diminish the
seriousness of some of the allegations.
Some of the allegations are serious and they do deserve
action, but it appears that only some allegations deserve
to be confronted directly, and there are other allegations
this report and other processes have sought to sweep
under the carpet. If you are a Labor councillor, you can
expect to be protected. If you are a Liberal background
councillor, in this report you will cop the whack. So
really this is a partisan approach, and it ought not to
have been partisan in this way. Again that in no way
diminishes the seriousness of the points that are made
in this review. These are very serious points, and they
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do justify the step that the chamber is likely to take
today.
I want also to dwell on some of the matters around the
Halliday review. That is a very important review.
Ms Halliday has undertaken a significant amount of
work and has sought to do the monitoring and
coaching, if you will, of the council in a way that has
sought to improve the outcomes that are very much
needed in Geelong. I think in part this review reflects
negatively on the work that has been done in that
process, and that is unfortunate. I want to put on the
record that I think Ms Halliday has sought to do the
right thing and sought to get a reasonable outcome, but
I do not think this review has perhaps given the due
support to that process that it ought to have given.
The point I would also make about that review is that I
hope that work will not be lost and that when a new set
of commissioners come in, those new commissioners
will in fact be able to pick up this work, pick up the
Halliday work, pick up the learnings that have occurred
through this process and actually make proper contact.
Business interrupted pursuant to sessional orders.

QUESTIONS WITHOUT NOTICE
Liquor licences
Mr O’DONOHUE (Eastern Victoria) — I refer my
question to the Leader of the Government. In October
2014 the coalition government increased liquor licence
fees for big-box liquor outlets — that is, those over
1000 square metres — from $1880 to $10 000 per year
and used the funds to expand the Salvation Army’s
successful youth street teams and to fund the Step
Back. Think. organisation for a four-year period, an
organisation committed to tackling alcohol-fuelled
violence. Minister Garrett reversed this decision,
meaning no fee increase and axing funding for the
Salvos street teams. Why did the government reverse
this decision?
Mr JENNINGS (Special Minister of State) — I
thank Mr O’Donohue for what obviously is a concern
that he is expressing on behalf of the coalition about the
importance of programs designed to meet the
community’s needs in terms of dealing with the
consequences of alcohol, not only in terms of trying to
provide support to individuals who may be unable to
control their drinking behaviour, both in terms of their
personal lifestyle and their wellbeing, but also in terms
of their activities within the community.

1767

If that is the spirit and the intent of his question and his
concern about these matters, I say that this is a concern
that the government would share. We would hope that
over time we can actually demonstrate that we are
determined to provide for programs that deliver those
outcomes both for the quality of life of members of our
community and indeed for the safety of precincts and
neighbourhoods throughout the state.
On the matters that relate to the specific revenue-raising
proposal — the taxation regime that relates to this
sector and the programs that are funded by it — I will
have to take advice from my colleague in relation to the
specific matters that Mr O’Donohue referred to in terms
of those programs and those taxation regimes. I will
have to take advice on that, but in terms of the policy
intent that underpins the previous government’s intent,
as he describes it, and the current government’s intent,
there is a very, very strong correlation between his
concerns and the concerns of the government.
Supplementary question
Mr O’DONOHUE (Eastern Victoria) — I thank the
Leader of the Government for that response. I will
provide further information to the minister by way of a
supplementary question. Minister Garrett told the
Public Accounts and Estimates Committee last May
that she had asked her liquor control advisory
committee, and I quote:
… to provide advice about a code of conduct for packaged
liquor licensees, particularly in the context of a growing focus
now on family violence and its causes in our community —

and that —
… we will have more to say in the coming months.

Why is it nearly a year since the minister gave this
undertaking and nothing has changed?
Mr JENNINGS (Special Minister of State) — I
thank Mr O’Donohue for his concern about the policy
outcomes and for reminding the government of the
commitment of Minister Garrett in relation to these. I
cannot confirm that his assertion in relation to nothing
having been done is in fact the case, and I am certain
that my colleague would in many ways be very
concerned with the delivery of that expectation. I would
be extremely surprised if in fact she could not identify
specific programs and other support that she has
provided to achieve those outcomes. I will rely on her
to provide the information that I will share with the
member.
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Vocational education and training
Mr FINN (Western Metropolitan) — My question
is to the Minister for Training and Skills. On 23 March
in this house the minister quoted from the preliminary
results of the 2015 training data. Given the 2014 report
was released in March last year, how much longer will
Victorians have to wait to see the results of the 2015
training year?
Mr HERBERT (Minister for Training and
Skills) — I thank Mr Finn for his question on a very
important topic and one close to all our hearts. I begin
by saying the reports will be out in the first half of this
year. They have often in previous governments come
out at different times depending on their complexity. In
fact in 2013, only a few years ago, they were not
released until June. We are working on that. I will be
releasing them as soon as possible.
I should say, however — and I am sure that Mr Finn is
aware of this of course — that the National Centre for
Vocational Education Research data that came out for
the September quarter last year shows a significant
decline nationally in training numbers. There is no
difference in Victoria. I have indicated many times that
in fact preliminary analysis shows that commencements
are down about 7 per cent in Victoria compared to a
9 per cent decline in commencements nationally. There
is some good news in the figures. On preliminary data
we have seen apprenticeship numbers going up, but we
will release them as soon as possible.
Supplementary question
Mr FINN (Western Metropolitan) — I refer to the
minister’s previous comments when he said people
have a right to know what is happening in our training
system. Will the minister end his double standards and
commit to releasing the data this week, or is he only
interested in having these reports in the public domain
when they support his political campaigns?
Mr HERBERT (Minister for Training and
Skills) — ‘Double standards’ — wow. There is the pot
calling the kettle black — ‘double standards’. When we
saw what was gutted out of TAFEs in this system under
the previous government — hello! When we see a
training system that has been racked and ruined through
dodgy training providers and through artificially
inflated training numbers — because members opposite
fed every dodgy provider out there and ruined the hopes
and aspirations of tens of thousands of young people —
it is a disgrace. It is going to take years for our training
system to recover from the horrendous policies and
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horrendous cuts the previous government had. I will
release the data as soon as it is available.

Royal Society for the Prevention of Cruelty to
Animals
Ms BATH (Eastern Victoria) — My question is to
the Minister for Agriculture. Last week details of a
horrific case of animal welfare abuse emerged when
22 horses were found dead on a Bulla property and 23
more were seized in severely malnourished condition.
With respect to the RSPCA’s action in this matter, I
ask: when did the RSPCA first inform the minister’s
department and her ministerial office about the Bulla
case?
Ms PULFORD (Minister for Agriculture) — I
thank Ms Bath for her question and her interest in this
matter. I think the condition of the horses in question
shocked everyone who saw them. In somewhat better
news, they are now in the process of recovery and
improved health — not all of them, as members would
know, but many of them — and they have been
connected to a rescue organisation.
As for the specific dates and details, I understand that
there is a great level of interest in this and that the
RSPCA has been subjected to some adverse
commentary about the manner in which this matter was
handled, so I might take the opportunity to provide a
written answer to Ms Bath on that just to ensure that the
sequence is right. Certainly the RSPCA and our
department cooperate on these matters. We have an
arrangement of quite some years standing where the
Victorian government provides funding to the RSPCA
to support its inspectorate function. It is actually a
relatively small proportion of the cost of running its
inspectorate function. The rest of it is funded by the
RSPCA’s own fundraising activities, but as part of that
there are arrangements in place to ensure that it is
appropriately using its delegated authority.
But the RSPCA does a terrific job in pursuing the cause
of animal welfare in Victoria generally. I know that its
inspectorate function is very busy, as indeed are the
animal welfare staff within our own department, I
think, as the community is increasingly aware and
focused on animal welfare issues, and of course as we
are experiencing drought in Victoria there is additional
demand on its services. But in terms of the RSPCA’s
communications with the department on this matter I
will provide a detailed run-through of the dates and
times of those contacts.
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Supplementary question
Ms BATH (Eastern Victoria) — I thank the minister
for her response. Similar to the investigation the
minister ordered into the Lost Dogs Home of
Melbourne last year, will she investigate the public
complaints about the RSPCA’s handling of this
matter — specifically the delay between the first reports
of welfare concern and the actual detection of these
45 dead and starving horses by the RSPCA that came
weeks later?
Ms PULFORD (Minister for Agriculture) — I
thank Ms Bath for her further question on this matter
and her interest in this matter. My department, my
office and indeed I will be having further discussions
with the RSPCA. This is not to say that there have not
already been discussions, but we are in pretty regular
contact. We have responsibilities delegated under
legislation to the RSPCA that it undertakes on our
behalf, and of course we monitor these closely to
ensure that they meet the expectations of the Victorian
public. The funding that is provided by the Victorian
government to the RSPCA to support its inspectorate
function is $1 million a year. This is separate to the
additional funding that we provided to support the
establishment of an inspectorate as part of the
crackdown on puppy farms. Our discussions with the
RSPCA are ongoing.

Elevated rail proposal
Mr DAVIS (Southern Metropolitan) — My
question is for the Leader of the Government. Will the
minister confirm that drilling and associated sky rail
preparatory works have been carried out illegally by the
Level Crossing Removal Authority and/or its
contractors on land not owned by the state government
without the required council permits?
Mr JENNINGS (Special Minister of State) — I
thank Mr Davis for his question. I do not really thank
him for a number of assertions that he actually puts
within — —
Mrs Peulich — True, though.
Mr JENNINGS — I do not know that anything that
Mr Davis would necessarily say in the chamber would
be true.
An honourable member — That’s a bit rough!
Mr JENNINGS — It is not necessarily a bit rough
if you plot the history of my engagements with
Mr Davis over the years. What I am just saying in this
instance is that I cannot accept as fact what he and
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Mrs Peulich suggest are facts until I can verify them. If
in fact I am in a position to be able to verify them, I will
do my best endeavours to do so. But I do not want to
make any concessions on those assertions and accept
what he describes as fact as a fact until I seek the advice
of my colleagues. What I am very keen to do on behalf
of the government is to provide the Victorian
community with some confidence that the government
will acquit its responsibilities appropriately, it will
comply with the laws of Victoria and any planning or
other approval processes as required and it will get on
with this important project in delivering its election
commitment in relation to removing level crossings and
its commitment to complete this project.
Supplementary question
Mr DAVIS (Southern Metropolitan) — I am in
possession of a letter from a local councillor in the City
of Glen Eira to the Lower Our Tracks group, and it
quotes the City of Glen Eira’s group manager,
environmental strategy and services. I will quote what
the letter says:
The works in the council road reserve have been commenced
without the appropriate consent permits in place.

Ms Shing — Context is important — table the letter.
Mr DAVIS — I would be very happy to table the
letter or to make the letter available to the whole
community. In fact I might publish it on the website
shortly. But my question thereby is — —
The PRESIDENT — Order! The problem is we are
out of time.
Mr DAVIS — I was interrupted.
Mr Jennings — If it assists the member, he should
provide the letter to the government and the
government will respond as part of my answer to the
substantive question.
The PRESIDENT — Order! Is the member happy
to provide that letter?
Mr DAVIS — Absolutely.
The PRESIDENT — Order! The letter has been
made available. I ask the member to go straight to a
question — no adjectives, no embellishments, straight
to a question.
Honourable members interjecting.
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The PRESIDENT — Order! As I have indicated,
the paper that the member has quoted from is not tabled
as such but it has been made available.
Mr DAVIS — The question is very simple: will the
government guarantee that no further breaches of this
type will occur?
Mr JENNINGS (Special Minister of State) —
President, in the hurly-burly you may or may not have
noticed that once I am in possession of this material and
I can share it with my colleagues I am happy to
incorporate an answer that includes this material into
my substantive answer. I would have been prepared to
do that, and I continue to be prepared to do that.

Level crossings
Ms CROZIER (Southern Metropolitan) — My
question is for the Minister for Small Business,
Innovation and Trade. In recent weeks, in his capacity
as minister, the minister met with Ormond, McKinnon
and Bentleigh traders, promising a stimulus package to
compensate for loss of trade due to interruptions caused
by level crossing removals during the busy Christmas
trade periods. When will these retailers receive these
funds, and how much will the traders receive?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — President, I seek your
guidance in relation to this question for a number of
reasons. Firstly, the question asserts a number of things
that are not true. I attempted to meet with the traders
representative in Ormond; they missed that
appointment, and a subsequent appointment has been
set up at their direction. I met with them in my capacity
as the local member, and the assistance packages that
were discussed were through the project consortia
delivering it and the Level Crossing Removal Authority
(LXRA), not in fact through any connection to me as
small business minister.
Mrs Peulich — On a point of order, President, I am
just looking at the annual report, and on my reading the
minister is found in the Department of Economic
Development, Jobs, Transport and Resources, which is
shared by the minister that he is now trying to pass the
buck to. I think you should not allow him to — —
The PRESIDENT — Order! I do not mind what
colour tie or what cap the minister happened to have
when he did or did not go to a meeting; the fact is the
minister does have responsibility for small business, he
was meeting with small businesses and he did talk to
them about a package of compensation that was for
small business.
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I can understand what the minister is suggesting to the
house regarding the fact that compensation might be
delivered through another agency, but given he led with
that information to the organisation, as I understand it,
then I think it is incumbent upon him, given his
ministerial duties, his knowledge of the package and the
fact that he conveyed information to small businesses in
that area — and I am sure that those small businesses
saw him there as both the minister responsible for their
welfare as much as the local member — to respond to
this question.
Mr DALIDAKIS — Thank you, President, for that
guidance. I am happy to advise that through the Level
Crossing Removal Authority, support in relation to
marketing, communications and advertising has been
put forward to the traders for their review and
consultation with their members, who are those retailers
along the Centre Road, Bentleigh, strip; the McKinnon
Road, McKinnon, strip; and the North Road, Ormond,
strip. There has also been an offer, again through the
Level Crossing Removal Authority and the consortia, to
provide assistance for street festivals should the traders
request that. There may be a view that the traders are
not interested in closing the street down and having
such a festival, so we have left it with them to have that
discussion internally.
As I indicated when I was seeking your guidance,
President, that was put forward to the traders
representative for McKinnon. I asked them, given that
the representative for Ormond failed to attend that
meeting — and I am subsequently, I believe, meeting
with him shortly — —
Honourable members interjecting.
The PRESIDENT — Order! The minister, without
assistance.
Mr DALIDAKIS — What I asked the
representative for McKinnon to do was to relay that
continued offer of support to the trader representative
for Ormond.
In relation to Bentleigh, we have a situation where the
previous representative for the Bentleigh traders has
since resigned their position. As of only two days ago
were we advised of the new traders representative in
relation to the Bentleigh traders. So we are again
seeking to convey that information through the Level
Crossing Removal Authority.
In terms of the assistance that will be provided, there
will be a discussion that will be held by the LXRA and
the trader representatives directly, including the
guidelines about how they can access it and including,
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may I add, how and where that money can be spent. If I
may, President, what I wish to explain by that is some
traders have requested that that money be used to
advertise through, for example, social media as distinct
from the local paper.
What we want to do is to ensure that any support that is
provided through the public transport minister’s
program of removing the level crossings in those three
areas is provided in a way that the traders actually want
in terms of that support. Whether it is advertising,
marketing or communication support, whether it is
pamphlets that are letter-dropped in the local area or, as
I said, even whether it is a street festival opportunity,
those issues and the guidelines are to be determined
between the Level Crossing Removal Authority and the
trader groups themselves. All I have done as the local
member is to relay that, which is why I sought your
guidance in relation to this issue at the beginning.
Supplementary question
Ms CROZIER (Southern Metropolitan) — The
minister was invited to meet with traders in November,
prior to the busy Christmas trade period, but rejected
the offer due to being ‘too busy’. As a result traders are
now furious. In fact they are more than furious; they are
devastated. They have been left thousands of dollars out
of pocket because no-one listened at the time. Why was
the minister unavailable to meet the traders at these
critical times — was it incompetence or just another
display of arrogance?
The PRESIDENT — Order! The link between the
supplementary question and the substantive question is
tenuous because the substantive question went to funds
that would be provided under this program from the
agency to support traders rather than to the meetings
that were held at which that information was conveyed.
I will allow the minister to answer, but as I said, I
suggest that the supplementary question is tenuous.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for her
question. Let me completely reject both the
characterisations and the assertions made by
Ms Crozier. I find her commentary unhelpful and quite
offensive. Unlike Ms Crozier, I am a member of the
local community. I shop at a lot of the traders along all
three shopping strips every week. I speak with the
traders — —
Ms Crozier — On a point of order, President, the
minister is now debating the answer. I would ask you to
draw him back to my question in relation to the busy
Christmas periods that the question was referring to.
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The PRESIDENT — Order! I suggest on this
occasion that Ms Crozier’s supplementary question was
extremely provocative and therefore invited the
minister to actually retaliate. Ms Crozier suggested he
was incompetent; that is provocative. The minister to
continue, without assistance. I do not uphold the point
of order.
Mr DALIDAKIS — Thank you, President. As I
was saying, my family are members of the community.
We shop regularly at the traders across all three
shopping strips, and I speak with them very, very
regularly and often.

Coal development projects
Mr BARBER (Northern Metropolitan) — My
question is for Mr Jennings, representing the Minister
for Environment, Climate Change and Water. The
minister’s government inherited a number of grants to
projects seeking to develop products from coal from the
last government. As a result of the drip-feed of
information we have been getting in the chamber on
these coal projects, we have now learnt that the
milestones for the two surviving projects — that is, the
first milestones for Coal Energy Australia and for
Ignite — are to achieve all necessary regulatory
approvals. That is step one. Both projects are in fact
overdue on achieving their first milestone — one of
them, we now know, by 12 months; the other was due
last month — and as far as I am aware neither of them
has even commenced achieving environmental
approval. Why will the government not use this
opportunity — their failure to achieve their
milestones — to cancel the grants?
Mr JENNINGS (Special Minister of State) — I
thank Mr Barber for his very damning-with-faint-praise
recognition that the government continues within the
limits of what is available to it to release documents to
the chamber, even if they may lead to questions of this
ilk that may be, from his perspective, confronting for
the government. He has asked me to answer on behalf
of the Minister for Environment, Climate Change and
Water, but she is not the minister who is responsible, in
my understanding, in relation to the contractual
undertakings that would underpin any payment
schedule to be made under the contracts that he has
referred to.
The Minister for Environment, Climate Change and
Water’s responsibilities may relate to environmental
approvals, but in terms of the consideration of those
milestones and the contractual arrangements, they are,
to my knowledge, not the responsibility of the Minister
for Environment, Climate Change and Water. Perhaps
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the member may wish to recast his question in light of
the information that the government has provided.
Supplementary question
Mr BARBER (Northern Metropolitan) — No,
thank you, Minister. We first requested these
documents nine months ago; we learnt two days ago
that in fact both projects have failed to achieve their
milestones. I asked about both the funding and the
regulatory approvals. Let me follow that up. I gave the
minister the opportunity to confirm whether in fact they
have not yet even commenced to apply for their
regulatory approvals. Can the minister explain to me
why the Minister for Environment, Climate Change and
Water is not using the powers that she has got under
regulatory approvals to prevent these two polluting
projects from being given a green light?
Mr JENNINGS (Special Minister of State) — I
think the member, in the information that is being
provided, is scrambling to retrospectively create a
question that he wants me to answer. I think even in his
supplementary question he has not helped himself,
because in fact the decision about the compliance with
the contract in those terms would be made by another
minister within the government. I will try to assist the
member at any time in relation to these matters if the
member knows how to cast his concerns to the
government.

Murray Basin rail project
Mr BARBER (Northern Metropolitan) — My
question is to the Minister for Regional Development,
Ms Pulford. In relation to the passenger rail options
component of the Murray Basin rail project, can the
minister provide the house with any detail about how
the government is going in considering different
options and what work has been done, and what
information can she provide us with about the
possibility of including passenger rail in the project?
Ms PULFORD (Minister for Regional
Development) — I thank Mr Barber for his question
and for his interest in the Murray Basin rail project.
This is a very significant investment in our freight
network and one that we are very pleased to be
delivering. I also take the opportunity to acknowledge
the federal government’s having come to the party in
recent days and its desire to contribute funding to this
project. The main line is on the national freight
network, so we were keen to provide the federal
government with the opportunity to support this
project — a $416 million upgrade to the freight rail
network.
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I might just indicate for the house’s benefit and
Mr Barber’s benefit that whilst I have a degree of
familiarity with this project — it is a significant
infrastructure project in regional Victoria and it is of
course something that is very, very important to many
of our agricultural industries — it is a project that falls
within the purview of the Minister for Public Transport.
That specific matter requires a degree of knowledge
about the project, and I think perhaps Minister Allan
would be better placed to answer the question than I
would. But certainly the project is progressing at great
pace. I am advised that around 30 000 sleepers have
been laid now that the project is progressing from
stage 1 to stage 2 works and that there is work
underway in Maryborough.
On the specifications which Mr Barber seeks
information about, I would perhaps seek from the
President the opportunity to provide further advice after
consulting with the Minister for Public Transport.
Supplementary question
Mr BARBER (Northern Metropolitan) — I thank
the minister for that undertaking. In seeking that further
information could she find out for the information of
the chamber whether the government has looked at
possible patterns of service schedules for passenger rail
services, whether there has been an investigation of
what rolling stock would be required and what upgrade
of facilities would be necessary to provide for
passengers at stations along the route, and could she
provide that information to the house? That is, I am
asking whether specific options have started to be
considered. That way I will not have to move another
documents motion asking for possibly a large number
of documents that the government might find onerous
to comply with.
Ms PULFORD (Minister for Regional
Development) — I thank Mr Barber for his further
question. I think Mr Barber will find that the business
case for this project is actually on the internet.
Mr Barber — Yes, I have read that.
Ms PULFORD — You have read that?
Mr Barber — Yes.
Ms PULFORD — If he has read that, then he
would be familiar with the scope of the works that are
funded both by the Victorian government and now,
with that recent news, by the federal government,
which will come to the party on that. So I encourage
Mr Barber to reflect on the information that he has
gleaned from reading the business case.
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Mr Barber — It says passenger rail could be an
impediment to the project. I have read that.
Ms PULFORD — The project is a freight rail
project in the first instance. The major beneficiaries of
this project will be the mineral sands industry, grains
producers and indeed some of our horticulture
producers in the north of the state, who will benefit
from a quicker access to market, reduced freight costs
and much more reliable arrangements by accessing a
rail network that will be much better than the current
greatly depleted network. Of course there are then
flow-on benefits for road users by the transfer from
road to rail of some significant quantities of bulk
product.

Deakin University Warrnambool campus
Mr PURCELL (Western Victoria) — My question
is addressed to the Minister for Training and Skills,
Minister Herbert. The minister is all too aware of the
predicament in Deakin University’s intention to pull out
of its Warrnambool campus and has been very
supportive of the efforts to retain a campus in
Warrnambool. We now need $15 million from the
federal government to secure a commitment from
Federation University Australia to take over the
campus. The 2017 university courses must be set within
the next month, so the urgency to secure the funding is
now critical, with the likelihood the federal government
will be entering caretaker mode in the next few weeks. I
ask the minister: has he had any further discussion with
the federal government to secure the $15 million
necessary to ensure the Warrnambool campus remains
open?
Mr HERBERT (Minister for Training and
Skills) — I thank Mr Purcell for his question and his
commitment to this cause. I just note that I have had a
number of formal deputations from and discussions
with Mr Purcell, and I have had a meeting with the
federal member, Mr Tehan, for that area, who are both
genuinely seeking a solution to the issue of Deakin
investigating options for the future of the Warrnambool
campus and its telegraph that it will withdraw. From the
Victorian government’s perspective, it is absolutely
committed to continued tertiary education at the
Warrnambool campus and in the south-west, and its
preferred option is that Deakin stay there. It is an
important campus; it is important for the area. It is a
beautiful campus actually, it is a very nice campus, and
it strengthens the whole education provision.
On education provision, incidentally, we have just
tabled today the report of South West TAFE, which
works with Deakin, and we have seen quite a
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substantial turnaround in its finances and a growth in its
staffing numbers of a considerable number. So there is
not all bad news for post-school education in
Warrnambool. But on this particular matter, I did seek
to have a telephone hook-up with the minister a week
or so ago, and that was cancelled because of obviously
other things happening in federal Parliament at the
time. My chief of staff has met, at a staff-to-staff level,
with staff in Senator Birmingham’s area. And I have
raised this issue in private discussions at the Council of
Australian Governments Industry and Skills Council
meeting — the meeting of training and skills ministers.
In regard to the specific point, my understanding is this:
that Deakin has had losses substantially over each year,
financial losses, and declining numbers of students and
that a proposition is well advanced with Federation
University to take over the operation of the campus and
grow delivery and grow course offerings in the region.
However, the issue of sustaining the losses is important
to them. I understand that at Deakin there is not an issue
about the property. I understand that the current load in
education and health is not an issue, that Deakin has
committed resources, substantial resources, to the
proposition and that it awaits the federal government’s
response to a request for $15 million over five years
basically for contingency funding should the numbers
not meet that to underpin the Federation University
investment.
It is very small money for a significant project like this
when we compare it with what has happened in other
states. When I could not talk directly with Senator
Birmingham — and this is no reflection on him, I must
say — I wrote to him substantially again, a week or so
ago, wherein I reiterated the Victorian government’s
commitment. I have urged him to consider the request
for co-contribution funding over the same five-year
period to ensure growth in the campus can occur. The
purpose of that would be transitional, to help Federation
Uni should there be some transitional losses over that
five-year period. I have also written in regard to
Berwick on this matter. I have not received a reply, but
I agree entirely with the member that time is running
out and that this does need to be resolved. It is a
reasonable request, given that Deakin is putting money,
assets and support on the table. I know it is an issue that
Mr Tehan is also concerned about, and we really do
need an answer. I would urge Senator Birmingham to
conclude his deliberations as soon as possible on this.
Supplementary question
Mr PURCELL (Western Victoria) — I thank the
minister for his reply. If the federal government goes
into caretaker mode prior to providing funding,
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whatever the funding may well be, will the minister
advocate on behalf of the university to get Deakin to
take a 2017 intake, which will allow it to continue if it
does take that 2017 intake?
Mr HERBERT (Minister for Training and
Skills) — I thank Mr Purcell for his supplementary
question. Can I just begin the answer by reiterating that
of course the state government has a limited role in
running universities, which are self-governing
bodies — I guess I do appoint some people to the
boards, but that is about it — and are primarily the
funding responsibility of the commonwealth. That is
why there is such a pressure on Senator Birmingham to
resolve this issue, and we will help in every way we
can.
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Supplementary question
Mr YOUNG (Northern Victoria) — I thank the
minister for her answer. According to the minister’s
advice, who was it that positively identified the species
and number present at Johnson Swamp?
Ms PULFORD (Minister for Agriculture) — I
thank Mr Young for his further question. If I recall
correctly, it was officers from the Game Management
Authority. If that is not the case, I will advise
Mr Young accordingly at the earliest opportunity, but I
believe observations and counts in relation to Johnson
Swamp in recent times have been made by Game
Management Authority staff.
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In regard to the actual question, yes, of course I will
advocate — absolutely. I would hope and expect that
Deakin, which is a fine university — one of the best
newer universities in the country, which is doing very
well in other areas, I must say, and I would advocate for
it — will take its responsibility to the people of the
south-west seriously, will not just jump out if there is
no solution or other provider and will continue
operating there until it can be resolved. No-one wants to
see this campus closed, or closed without any sort of
other organisation — acceptable organisation — taking
it over. So I would be happy to advocate, should that be
the case. I hope it will not be.

Duck season
Mr YOUNG (Northern Victoria) — My question
today is for the Minister for Agriculture. Yesterday I
made mention of the government’s intention to publish
a gazette notice which will have the effect of shutting
duck hunters out of Johnson Swamp near Kerang. This
swamp was due to be reopened on Sunday. Why is
Johnson Swamp no longer being reopened?
Ms PULFORD (Minister for Agriculture) — I
thank Mr Young for his ongoing interest in these
matters and his question. Ahead of the beginning of the
2016 open season Johnson Swamp was closed for the
first four weeks of the season due to a significant
presence of Australasian bittern at the wetland. Noting
the advice of the Game Management Authority about
the initial closure, and after considering further advice
from both of our departments about waterbirds at the
wetland, Minister Neville and I have given the legally
required notice of a continued closure for the remainder
of the season. However, this drying wetland has been
closely monitored over recent weeks, and we will
continue to take advice about the latest conditions. Any
continued closure would not be gazetted until Sunday.

Answers
Mr JENNINGS (Special Minister of State) — I
have answers to the following questions on notice:
4671, 4951–2, 4954, 4996, 4998–9, 5024–6, 5033,
5037–8, 5044–9, 5065, 5146, 5182.
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Written responses
The PRESIDENT — Order! In respect of today’s
questions, Mr Jennings indicated that he would be
happy to provide advice on program funding for the
particular support services that Mr O’Donohue referred
to in his substantive question, so that would be two
days.
Regarding Mr Finn’s supplementary question to
Mr Herbert about when the report on training data for
2015 is likely to be released, I would ask for some
guidance as to when that might be expected. I know the
minister said it would be released shortly or as soon as
it was ready.
Mr Herbert — First half of the year.
The PRESIDENT — Perhaps that might be
tightened up. I note that the 2014 data was released in
March, and I also note that there has been significant
activity in the sector that the minister has referred to in
his response and on other occasions which might well
have contributed to some further work in regard to this
data or further analysis that makes sense of it. I can
understand that it might well be a longer period, but in
respect of Mr Finn’s supplementary question, if the
minister could give us in writing some indication of a
time frame for that. That would be a one-day response.
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Ms Bath asked questions of Ms Pulford regarding the
dreadful circumstances of those horses. In regard to the
substantive question, Ms Pulford offered to go and ask
the department for some further information on its
knowledge and some of the interactions that might have
occurred with regard to the RSPCA and following up
that matter. Again, that would be a one-day response.

how that might operate. I do not know the extent to
which the government might have scoped those. I am
only asking for the written response in regard to the
substantive question, but that may well incorporate
some of the matters that were referred to in the scoping
of opportunities for passenger rail services. That is two
days, as it is for the Minister for Public Transport.

Mr Davis asked a question of Mr Jennings in regard to
the drilling tests. In response to the substantive question
only, Mr Jennings indicated that he would be prepared
to go away and seek some further information on that
and clarify some of the matters that were raised in
support of that substantive question. I would ask for
two days on some details of the drilling tests.

Ms Wooldridge — On a point of order, President, I
would ask that you reinstate the question that I asked of
the Minister for Small Business, Innovation and Trade,
Mr Dalidakis, yesterday and to which we have received
a written response today. The question related to the
very concerning negative views in relation to the small
business sector about the government’s interest and
work and in regard to the views of the small business
sector about the minister’s performance and the
government’s performance. The written response says:

Ms Wooldridge interjected.
The PRESIDENT — Order! Yes, it will still
effectively come in on that first day, but for the sake of
terminology it is two days. Because it is a Thursday,
however, it will still come in on the first day.
In terms of Ms Crozier’s question to Mr Dalidakis on
the funding of the program, I first make the comment
that in terms of the minister’s response to that question
I do not regard that the minister has opened himself to
other questions on the Level Crossing Removal
Authority. In other words, the fact that he has provided
an answer on the marketing support package is not
germane to the other aspects of that level crossing
authority’s work, so I do not believe that the minister
has actually put himself in a position of needing to
answer questions in that regard. I think they are still the
province of the Minister for Public Transport and the
representative of that minister in this place.
Notwithstanding that, in respect of Ms Crozier’s
question today I think that the nub of her substantial
question was to establish the level of funds that might
be available in this support package and the timing of
the release of those funds. I would hope that the
minister might be able to find out a little bit more
information in respect of those two matters: the level of
funding available and the timing of the release of those
funds. Given that it is the area of another minister,
again it is two days, but as I said, given the break in the
sitting, it should be available on the first day.
In regard to Mr Barber’s question to Ms Pulford on
passenger rail services associated with a major freight
project, the minister suggested that she was prepared to
talk to the Minister for Public Transport about whether
or not some information might be provided on the
opportunities for passenger rail. The supplementary
question went to a number of other matters in terms of

Do not ask my department to provide — —

Mr Dalidakis — Read out the answer in full. Read
it from the beginning.
Ms Wooldridge — I will:
Do not ask my department to provide advice every time a
private business conducts a survey.
To pre-empt further possible questions, I would like to make
it clear I have also not received any advice from my
department on:
the Cleo ‘Bachelor of the Year’ finalists;
Clinton versus Sanders support in the US primaries;
the popular Facebook quiz titled ‘Which country should
you live in?’;
the current Fairfax online poll asking which supermarket
readers find the cheapest.

I find this an incredibly arrogant and disrespectful
response to a very serious question about the
performance of the government and its failure to
support the small business sector, and I ask that you
reinstate the question.
Mr Dalidakis — Are you interested in the Cleo
bachelor awards?
Mr Ondarchie — You’ll never be in it. Don’t get
excited; you’ll never be in it.
Mr Dalidakis — Because I’m not a bachelor.
Mr Finn — You’re a goose, mate.
The PRESIDENT — Order! Mr Finn will
withdraw that comment.
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Mr Finn — I withdraw.
The PRESIDENT — Order! I share
Ms Wooldridge’s view that this answer is a particularly
disrespectful answer to not just Ms Wooldridge but
indeed the house. When I seek written responses,
essentially I am seeking to have information that is
factual, apposite and — what is the third one,
Mr Jennings?
Mr Jennings — Succinct.
The PRESIDENT — Order! And succinct. In
regard to ‘succinct’, the minister might well have been
best to leave it at his first statement without adding the
disingenuous comments about other surveys, which
provided some ridicule — I think — to the answer. As I
said, in my view it was disrespectful to the house. This
process of written responses is one that I believe is very
important, because it does seek to elucidate information
that is required by the house that has been sought
through a question. In my judgement, in ordering those
written responses it is information that ought to be
provided, or at least an apposite response ought to be
provided to indicate to the house why information
cannot be conveyed to the house.
In other words this particular response is actually quite
disrespectful to the Chair — and the house itself —
because I ordered the answer. I am quite disappointed
that it came across like this. I am not sure what the
minister’s motivation might have been in terms of
providing a response of this nature, but I would ask him
to think upon it carefully, because it was not
appropriate.
In respect of whether or not the question should be
reinstated, I will reinstate it, particularly on the basis
that the minister, having reflected on this answer, might
well clean it up and, in doing so, hopefully he might be
able to provide a clear position as to whether or not he
did receive any information on the Sensis survey. I
would take it from the first line of his answer that he
probably did not; nonetheless, it does need to be
clarified and disassembled from the other material that
was provided in the answer, which was most
unsatisfactory.
Ms Bath — On a point of order, President, which
relates to my supplementary question, I would ask that
the Minister for Agriculture provide a written response
to my supplementary question, because she did not
indicate in her response whether she would investigate
the public complaints around the RSPCA.
Ms Crozier — On a point of order, President, on
Tuesday during question time the coalition asked the
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Minister for Families and Children whether an
investigation into the tragic death of Sanaya Sahib
would take place. The minister failed to answer that
question and was asked by you to provide a written
response. Yesterday she would not comment on the
matter.
After bypassing the scrutiny of the Victorian Parliament
for two days the minister chose instead to brief the
Herald Sun that an investigation by the commissioner
for children and young people would take place.
President, I am wondering if the minister will provide
an explanation to the house on why on the same day
she refused to answer a question in this place she was
briefing the media on exactly the same matter?
Ms Mikakos — On the point of order, President,
that is in fact not the case. Given that the member wants
to raise this issue and the specific question that was
raised on Tuesday, I did in fact provide a written
response to the member yesterday. But I make the point
that the member was essentially asking me to confirm
publicly potential suspects before an arrest had been
made, at a time when there was an ongoing police
investigation. I believe that I have acted in the public
interest. The public interest is to ensure that justice is
served, and I will never come into this house and say
anything that will compromise a police investigation or
compromise a court proceeding that is underway.
I make the further point that in writing to the
commissioner for children and young people I have
done so under a section of the act which enables me to
recommend to her that she conduct an inquiry under
section 38 of the Commission for Children and Young
People Act 2012. That enables her to conduct an
inquiry regardless of whether this child is known to the
child protection system. So in fact I have not confirmed
publicly whether this child or this family was known to
the child protection system. In fact I have requested of
the commissioner that she conduct a thorough
independent inquiry into the services that may have
been made available to this family or whether services
were not made available to this family, so that we can
make sure that we have the best services in place in this
state to keep children safe.
I make the further point that there will be a coronial
inquest into this matter and that will thoroughly
investigate these issues, and the findings of this coronial
inquest will be made publicly available.
I think that the member opposite needs to reflect very
carefully on these matters. I think she has exercised
very poor judgement in relation to these matters. To
come into the house on Tuesday and essentially ask me
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to confirm potential suspects before an arrest had been
made is outrageous. It is really outrageous. The
member had an opportunity today in question time to
ask me some further questions, which she chose not to
do. I have explained to the house now the inquiry that I
have initiated and the request that I have made of the
commissioner for children and young people. I think
that the member needs to exercise some better
judgement about these matters, because as members of
Parliament we need to put the public interest above
public curiosity, and the public interest is to see justice
being served.
There are a number of processes that are now underway
that mean it will be very difficult for me legally to
respond to specific questions about this matter. We
should enable the commissioner to get on and conduct
her inquiry, and we should also enable the court
proceedings to commence. We do not know how these
matters will evolve as the criminal trial gets underway.
We need to make sure that nothing is said that will
compromise that trial.
Ms Wooldridge — Further on the point of order,
President, we have exactly the same situation here
where the minister is seeking to hide the true intent of
the questions, which were very clear and which were
clearly what she briefed the Herald Sun on directly in
terms of the investigations. The question was whether
the commissioner for children and young people would
conduct a child death review, and the supplementary
was whether there would be a further investigation of
the safety, wellbeing and untimely death of this very
poor child. They were the questions, and they are
exactly the issues that the minister briefed the Herald
Sun on at exactly the same time that she was refusing to
answer in this chamber. The minister in her extended
response to this point of order did not address the issue
of why she is prepared to brief the media and not this
house.
The PRESIDENT — Order! This is a matter that
does concern me inasmuch as there is a timing issue if
nothing else. I hear what the minister says and I have
certainly taken note of both of the points of order. I
have had a look at the questions from Tuesday again
where I made a number of comments, some of which
are supportive of some of the minister’s comment
today. The thing that concerns me most about this is
that, as I understand it, there was information about the
particular case being before the department that was
released in the public domain around a quarter to 2 or
something on Tuesday and therefore slightly before our
question time. Whether or not that was information that
the minister was aware of at the time — she may well
not have been.
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What does concern me, though, is having made the
responses to the opposition’s questions — responses
that I understand were couched with recognition of the
justice issues and the privacy issues and so forth, all of
the concerns that we have about the family involved in
this tragic incident — the minister has said today,
‘Well, the opposition could have asked questions and I
would have given a response’, similar to the statement
she has now provided to the house. I personally believe
that it would have been better if the minister had sought
yesterday or today by way of a ministers statement or
by way of an explanation to the house, and I am sure
leave would have been granted to accommodate such a
statement, just to indicate that she has now referred the
matter to the commissioner, because I think that was
the nub of a question on Tuesday — whether or not the
commissioner would be asked or would undertake an
investigation.
It seems to me from my reading subsequently that the
commissioner investigates these matters at any rate.
The minister has certainly confirmed that there will be
an investigation because she has, as minister, made a
reference to the commissioner to investigate this
particular matter. In that sense it would have been
helpful to the house had the minister indicated to the
house at an earlier opportunity, by way of a ministers
statement perhaps, that that action had been taken; I
think there would be a lot less concern with the whole
matter. That would have been appropriate and
proportionate to the issues, taking into account the
minister’s concerns about not overreaching in terms of
information provided in these matters so that both
investigations and legal proceedings are not impeded by
the circumstances that are discussed in this place.
Mr Jennings — On a point of order, President, the
commentary on these matters today has not included
the fact that the minister provided a written answer to
the member at least 25 hours ago, and the member was
aware of the minister’s written answer that was
provided in response to the question that was asked on
Tuesday. I will read from that just for clarity. The
minister’s response says:
The death of any child is a terrible tragedy and I express my
heartfelt sympathy to all those who loved Sanaya Sahib.
Pursuant to the Commission for Children and Young People
Act 2012, the commission must conduct an inquiry in relation
to a child who has died and who was the subject of a call to
child protection within 12 months of his or her death.
Accordingly, should the circumstances indicate that Sanaya
meets this criterion, she will be the subject of an inquiry by
the commission.
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That response was forwarded to the member yesterday.
So the member has complained 25 hours after that
correspondence was conveyed to her.
Ms Wooldridge — We read about it in the Herald
Sun this morning.
Mr Jennings — Which is subsequent. The
construction that is being put to the chamber today by
the member who asked the question is that in fact the
Herald Sun was informed of this matter prior to the
member being informed of this matter. That is not true.
There is no fact behind that assertion. The house should
be mindful that the minister responded appropriately to
the question and provided the appropriate scope of the
answer within her responsibility to indicate that should
the circumstances be relevant to an inquiry being
undertaken by the commissioner, that would take place,
and that is the circumstance that the minister was asked
to confirm prior to a charge being laid. The minister did
not confirm that at the time because the police were
investigating these matters that were subsequently
resolved later that day. The minister did not want to
prejudice the position of anyone in the community who
may have been a suspect at that time, and she answered
totally appropriately.
Should the minister actually be invited on future
occasions to make a ministers statement rather than
follow the form of the house, which is to provide the
member with the letter, I would ask the house to reflect
on the way in which ministers statements have been
responded to by this chamber ever since they were
introduced. In fact one after another of my colleagues
who have tried to provide the house with ministers
statements have been treated with contempt by the
house. We are not the beneficiary of the government
actually providing the house with ministers statements
because they are treated with complete contempt and
disregard by those opposite. Indeed they choose to
make a political point 25 hours after they were provided
with the relevant information, as if it had not been
conveyed to them.
Ms Wooldridge — Further on the point of order,
President, I think it is very important that those matters
are not left unchallenged because, firstly, there is an
implication that we were seeking to reflect on
individuals who may be charged. In no way in any
reading of any question is that the case. There is
absolutely no way, and I have the questions in front of
me, that asking if a review will be taken or what the
Department of Health and Human Services or the
minister will do in terms of investigating the safety of
that child in any way reflects on an individual who may
be charged. It is absolutely incorrect, and both the
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minister and the Leader of the Government know that
fact.
Secondly, what is very clear is the timing, that the
briefing happened on exactly the same day the minister
chose to not respond to this issue about a further
investigation. We could not respond at the time because
of course we did not know that the minister was
briefing the Herald Sun at the same time as she was
refusing to answer this house. We knew that when we
read the story in the Herald Sun this morning. Arguing
that there was 25 hours is absolutely ridiculous in the
context that this was raised, which is purely the fact that
the minister was briefing the media and the media was
reporting that today.
The PRESIDENT — Order! In any event I think
that the minister has provided a fulsome statement to
the house in order to assist the house. She did so as a
point of order, which was clearly not a point of order as
such, but I allowed the minister to make that statement
in the hope that members would understand the
circumstances and that she had provided information to
the house in terms of the issues that have arisen. I
certainly think it is important that the house takes
precedence over media briefings in some of these
matters. Nonetheless when I read the answer to the
question and look at the time frames, I am not sure that
they are necessarily in conflict. As the minister and the
Leader of the Government have suggested, they
certainly run very close, but I am not sure that they are
necessarily in conflict. The minister has certainly
provided a statement today, and I thank her for that.
Ms Mikakos — On a further point of order,
President, just for the public record, because I do
respect the processes of this house, I think it is
important that members are aware that the statement
that was issued yesterday was issued very, very late. In
fact I think the house may have even risen at that point.
Members are well aware of the extensive media
reporting of this matter. If I had issued a media
statement much earlier, members would understand that
it would have appeared online in various other social
media outlets pretty much immediately, and that
certainly was not the case. I want to stress that I think it
is important that we do all work to serve the public
interest here, and that is to see justice served in this
case. We have had an absolute tragedy; a child was
murdered. It is contemptible to have members coming
in here and trying to score political points in such a
tragic case.
The PRESIDENT — Order! That matter is
concluded unless there is a motion to any effect.
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Sitting suspended 1.13 p.m. until 2.19 p.m.

CONSTITUENCY QUESTIONS
Eastern Metropolitan Region
Ms WOOLDRIDGE (Eastern Metropolitan) — My
constituency question this afternoon is to the Minister
for Education in the other place. The question I ask is:
when will the funding be provided to the schools in the
Eltham Assembly electorate that the Labor Party
promised but has not yet delivered? The first of the two
schools I refer to specifically is Montmorency
Secondary College. There was a promise made by the
then Labor opposition, now government, of $14 million
to upgrade and rebuild the school. In the last budget
only $1.4 million — 10 per cent — was provided to
Montmorency Secondary College, and certainly there is
an expectation that funding will be provided in the
budget that is coming up. Secondly, in relation to
St Francis Xavier Primary School in Montmorency
there was a Labor election commitment of $875 000.
Not one cent of that has yet been provided, so I call on
the minister to make sure that funding is provided. The
school needs that funding, and — —
The DEPUTY PRESIDENT — Order! The
member’s time has expired.

Northern Metropolitan Region
Mr ELASMAR (Northern Metropolitan) — My
constituency question is for the Minister for
Multicultural Affairs, the Honourable Robin Scott.
Northern Metropolitan Region is proudly multicultural,
and the many communities in my region celebrate and
showcase the many cultures that call the northern
metropolitan area their home. It is very important that
these groups are supported by the government as part of
its commitment to multiculturalism in our state. Could
the minister advise me of the level of funding and the
number of festivals and events that have been
successful in receiving funding from the government so
far this year?

Eastern Victoria Region
Ms BATH (Eastern Victoria) — My constituency
question is for the Minister for Roads and Road Safety,
the Honourable Luke Donnellan, and it relates to Grand
Ridge East Road between Boolarra South and Mirboo
North. Of serious concern to constituent and local bus
driver David Tree is the condition of the road between
Fullerton and Old Foster roads, which is used daily by
three school buses, agricultural transports and tourists,
as well as local traffic. Mr Tree feels that there is a
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significant safety risk as the road surface has
deteriorated to a dangerous state through a lack of
attention. Drainage issues, along with spongy
depressions and high traffic, have caused the surface to
become highly unstable. Mr Tree informs me that
recently VicRoads’ equipment was out on site but was
relocated without work being initiated. My question is:
when will the minister prioritise, through VicRoads, the
immediate upgrade of this road to ensure the safety of
our local community? With recurrent funding and
10 per cent of the money allocated from the port sale to
go to rural and regional transport, which is $700
million, there should be no excuse.

Eastern Metropolitan Region
Mr LEANE (Eastern Metropolitan) — My
constituency question is directed to the Minister for
Public Transport. Last week I was out at the Box Hill
public transport interchange with the federal shadow
transport minister, Anthony Albanese; Anna Burke, the
federal member for Chisholm; Stefanie Perri, who is the
candidate for Chisholm — great candidate that she is;
and a number of other people, including traders and
councillors, who are pretty keen to see the transport
interchange improved. Mr Albanese committed
$100 000 towards that end if a Shorten federal
government is successfully elected at the end of the
year, so the question I have for the minister is: does she
know if the current federal government, the coalition
government, has made any commitments to this end?

Southern Metropolitan Region
Ms FITZHERBERT (Southern Metropolitan) —
My question is to the Minister for Environment,
Climate Change and Water. On 19 August I asked the
minister to confirm that the Albert Park reserve master
plan project had been put on hold. The minister denied
this, saying:
… Our government has brought the community back to the
consultation table and are getting on with developing a
20-year plan for the park that puts the local community at its
heart.

However, this is not true, as a document from Parks
Victoria, which is internal and dated 18 August,
indicates:
After a very long and often frustrating hiatus, I am very happy
to advise you all that the Albert Park master plan … is set to
recommence. Our office has been in discussion … to
facilitate a means of reinitiating the project …
… a number of issues have arisen over the past 18 months
which have been sufficiently ‘sensitive’ to effectively stall the
master planning process.
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The plan was:
… to prepare a … framework plan, but rather than
immediately take that plan out to the community, the
intention … is that (initially at least) the framework plan will
be kept under wraps within government …

And indeed it has been.
My question is: given that the minister’s answer of
19 August has been proven to be incorrect and
Parliament has been misled, when will she provide a
correction and an explanation to the Parliament?

Northern Victoria Region
Ms SYMES (Northern Victoria) — My
constituency question today is to the Minister for
Health in the other place. On Sunday the minister
announced Australia’s largest ever elective surgery
boost for patients. As part of that, Northeast Health
Wangaratta will receive funding to relocate transition
care program beds. My constituents would like further
information about how this is going to assist in
reducing elective surgery waiting times for patients in
the Wangaratta region.

Western Metropolitan Region
Mr FINN (Western Metropolitan) — My
constituency question is to the Premier. The Premier
may not get to the western suburbs often, but I can
assure him that traffic congestion is strangling the west
of Melbourne. Even on a good day traffic on the West
Gate, Calder and Tullamarine freeways and other main
roads in Melbourne’s west is chaotic. One small vehicle
accident can, and often does, shut down the traffic flow
entirely, leaving traffic mayhem for hours. Now the
Premier’s favoured option, and I understand he has
announced it this morning, of the western distributor
will do very little to improve the situation. I am pleased
the federal government agrees, as evidenced by its
decision not to fund any part of the flawed project. The
only real solution to our traffic problems in the west is
construction of the east–west link. Will the Premier
now cut his criminally wasteful losses, accept the
$3 billion offered by the commonwealth and build this
desperately needed road?

Western Victoria Region
Mr RAMSAY (Western Victoria) — My
constituency question is to the Minister for
Employment, the Honourable Jacinta Allan, and I ask:
can the minister confirm that Target, which has had its
head office in North Geelong for over 90 years, is
considering moving to Melbourne and that with that
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there will be the potential loss of over 900 jobs in
Geelong?
As I said, Target has been in Geelong for over 90 years,
but in recent times it has been plagued with
management problems and suspect financial half-year
earnings announcements. Guy Russo, the new CEO,
has indicated that he is developing a long-term strategy
to look at the functions and management of Target, and
today it has been reported in the Geelong Advertiser
that in fact Geelong’s 900 Target jobs are actually in
limbo as the new boss, Guy Russo, searches for a
Melbourne base.
So, again, my question is: has the minister had
discussions with the new CEO, and can she confirm
that that is in fact the case?

Western Victoria Region
Mr MORRIS (Western Victoria) — My
constituency question is directed to the Minister for
Public Transport. I note that it is possible for tram
travellers in Melbourne to be able to download an app
called tramTRACKER, which enables them to see how
far away their tram is. Similarly, I recently ordered a
pizza from Domino’s, and there was another app that
allowed me to see how far away the pizza was — it
only took 6 minutes to get from the restaurant to my
house, which was quite remarkable.
The question that I have though directly relates to the
Ballarat bus service. I met with a former youth
counsellor of the Ballarat City Council at the Ballarat
train station recently and he asked whether there was a
way that Public Transport Victoria could work to
deliver an app similar to the tramTRACKER app for
the bus service in Ballarat. So that is my question: will
the minister deliver for Ballarat an app that will indicate
when buses are arriving?

Northern Victoria Region
Ms LOVELL (Northern Victoria) — My
constituency question is to the Minister for Roads
and Road Safety. It is regarding the
Strathfieldsaye Road–Tannery Lane–Club Court
intersection, a notorious intersection that requires a
roundabout to be installed to improve safety at the
location. I recently met with City of Greater Bendigo
councillors and they raised questions about the status of
funding for the upgrade of the roundabout at this
intersection.
Prior to the 2014 election the Liberal Party promised to
spend $1 million to develop the roundabout. Labor also
promised to fix the intersection, albeit at an
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underfunded costing of $800 000. In the 2015–16
budget Labor provided $150 000 to begin planning
works for the project. We are now almost 12 months on
from this promise, and it is time the government
committed to making available the full funding for the
completion of the roundabout.
My question is: will the full funding for the complete
construction be allocated in the 2016–17 Victorian state
budget and can the minister confirm that the entire
project can actually be delivered within Labor’s
election costing of $800 000?

LOCAL GOVERNMENT (GREATER
GEELONG CITY COUNCIL) BILL 2016
Second reading
Debate resumed.
Mr DAVIS (Southern Metropolitan) — I am
pleased to resume my contribution to the debate on the
Local Government (Greater Geelong City Council) Bill
2016. I want to just return to some context for this bill.
We have said a lot already about the commission of
inquiry, the Halliday review. The area that I have not
explored to date is the Victorian Electoral Commission
review that has occurred in parallel with all of these
processes.
The electoral commission has recommended
multimember wards as a new approach, given that
Geelong currently has single-member wards, and that
will be a major change. It may be — and certainly the
inquiry indicates or intimates this — that
single-member wards mixed with a mayor elected
across the whole municipality has been a point of
challenge and contention. It may be that multimember
wards on a proportional basis actually would fit more
naturally with a mayor elected across the municipality
or, as the inquiry recommends, a deputy in the form of
a Melbourne-style arrangement.
I welcome the government’s commitment to consult
with the Geelong community about the model that is
the best model for the longer term. It may be that a
Melbourne-style model with a mayor and a deputy as a
package, on a ticket as it were, would work better with
a multimember ward approach as part of the overall
model. But that will be a point for consultation over the
next period and for the government to talk to the
community about. I know that local members of
Parliament, community members, the business
community and many local organisations will all have a
view on the model that is going to deliver the best
outcome.
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The outcome of course needs to deliver stability and
support for the business community and investment,
and thereby predictability. Part of the governance issue
in Geelong relates to the decision of the current
Minister for Planning to remove larger projects from
the council in terms of planning arrangements. Again, it
is a significant challenge for a council that is seeking to
do long-term planning not to have those planning
arrangements as part of its purview. Of course the
government made that commitment at the election and
delivered that commitment, but if you were to hold the
council to account for not having a long-term plan,
there would be an incongruity in equally removing
from it many of the planning powers that would give it
some leverage to develop and implement such a
long-term plan.
With those comments about the electoral review, I think
the outcome of this process today perhaps will be the
chamber and the Parliament supporting the removal of
the council and a process going forward to develop a
better long-term model for Geelong, and a restoration
of democracy in Geelong in October 2017 is what I
would argue is the appropriate time.
I want to say something about the length of time over
which councils have been removed in the past, and I
think it is worth reading the facts into the public record.
In the case of Nillumbik it was between October 1998
and March 1999. These are recent removals of councils.
Darebin was between May 1998 and September
1998 — so six months in Nillumbik and five months in
Darebin. In the case of Melbourne the election was
brought forward by nine months to 2000. In the case of
Glen Eira between August 2005 and November 2005
was the council removal period, so four months. In the
case of Brimbank — and I will say something more
about Brimbank in a moment — the period was
September 2009 to October 2016, but obviously there
has still not been a restoration of a council there; that is
seven years. In the case of Wangaratta the period was
September 2013 to October 2016, and the minister has
indicated that there will be the restoration of democracy
there in October this year. The period proposed by the
government for Geelong would have been four and a
half years, so far longer than most of these other cases.
In the case of Brimbank there was frank and overt
corruption, with sinister links to the ALP and a serious
Ombudsman’s report that dealt with a series of misuse
of public funds in a way and on a scale you would have
to go well back into the history of the state to find
something even remotely comparable, such was the
misuse of money and the corruption that existed in
Brimbank. Mr Finn has said a great deal about this over
the years, but all of us who were in this chamber at the
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time of the 2006 to 2010 Parliament remember the
Brimbank reports and the links to Labor ministers and
indeed to some who now are in this place. I would
regard Brimbank as being unique, a special case all on
its own. The outcome of that, whether council voting is
restored, is obviously a matter for the minister and the
Parliament. The government, I think, has said that the
people will get their voting rights back in October this
year, but I have to say I still maintain some concerns
about Brimbank into the future, and I place those on the
record.
I want to also put on the record some of the comments
made by local government associations. The VLGA
and the MAV have been very concerned about the
government’s approach to Geelong. Both organisations
have been quite concerned, and I want to quote some of
their comments. Sebastian Klein, the president of the
VLGA, made a point I entirely agree with:
Allegations of bullying and poor governance in any
workplace or organisation should be addressed …
It’s a serious concern that matters of bullying and harassment
were left unaddressed. What’s clear is that this report says as
much about the actions of officers and a failure of leadership
amongst senior staff as it does about councillors and we
would expect action to address this fact going forward.

They are significant issues, he conceded, but he said:
… they are far from a justification for the minister’s preferred
plan going forward.
The recommendations of this report, particularly those around
reshaping of the organisation and setting a long-term vision
for Geelong, should only be done under the leadership of an
elected body.
The VLGA has serious concerns about postponing of
elections until 2020. You have to question why the minister
has flagged such an extended timeframe for administration.

The VLGA makes the point that:
It is incumbent on the minister to set out an orderly process
for the return to democracy sooner rather than later.

It says:
Democracy is not something that you take a holiday from.
The people of Geelong deserve better. The community
deserves to have its voice heard and be represented as part of
the solution.

The MAV said a number of similar things:
The MAV unequivocally supports the need for council to
ensure a safe workplace for councillors and staff. The
immediate focus moving forward should be on continuing the
good work of the current CEO to implement changes that
address the culture of bullying highlighted in the report.
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Cr McArthur, the MAV president, also expressed his
disappointment that the state government is seeking to
remove the Geelong council. He does accept the
deep-seated problems and the challenges facing
Geelong. He goes on to say:
However we question whether adequate alternative options
were fully explored, and sufficient support and time provided
to the council to implement a change agenda following the
Halliday report, before the government took this drastic
action.

That is a point I made earlier — that Halliday and her
report were an important component — and I do not
think the government has treated that with sufficient
respect in its approach. The MAV continued:
Many of the matters identified go well beyond the current
requirements of all councils under the Local Government Act.

The MAV was the making the point that:
The good governance test applied by the commission raises
many other challenges and opportunities for improvement of
council processes and practice.

The opposition and the sector will be looking closely at
the recommendations in the Terry Moran report and
looking for improvements in governance processes that
can be adapted from that for broader application. I think
there are those sensible recommendations. Again I am
not going to tease them out in detail today, but I place
on record that there are good recommendations that do
have wider applicability but they have been applied
here in a way that is retrospective and not in that sense
fair.
The MAV did express concern about the direct election
of a mayor in the absence of any research or substantive
rationale as follows:
The government is proposing to return councillors … which
means Geelong voters miss out on the upcoming council
elections in October this year.

We share that concern but believe moving an
amendment for 2017 is a fair and right balance to strike
between the return of local democracy and an
opportunity for the commissioners and those supporting
them to ensure that the problems at Geelong are
managed and the problems are fixed.
The MAV went on to say:
The ballot box remains an alternative mechanism for voters to
judge the findings of the report.
It has been a difficult time for the whole Geelong community
and restoring community confidence must be a priority.
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I think these are fair points that have been made by both
of the major peak bodies in the sector, and the
opposition has significant support for many of those
points.
The other point that is important to make is that Terry
Moran did not recommend a 2020 return date. He did
not. At the briefing I asked directly about that matter. It
is clear that that 2020 date has somehow or other been
plucked out of the air by the government. It certainly
looks political, it looks partisan, but whatever the actual
rationale or logic was in the government’s mind, I think
it has miscalculated on choosing that particular date.
I have indicated to the chamber that we will move some
amendments, and I am happy to see those amendments
circulated, indicating that the opposition will step back
from some of those amendments if the government
takes a number of paths. I have prepared these in the
light of where things were yesterday and this morning.
Opposition amendments circulated by Mr DAVIS
(Southern Metropolitan) pursuant to standing
orders.
Mr DAVIS — These amendments fall into three
categories. The first category includes amendments
about consultation before the appointment of
administrators. To some extent this has been
superseded by a commitment given by the government,
and the government has said it will put on the record in
the committee stage a clear commitment to consult with
the opposition prior to the appointment of the
administrators. If that commitment is given, I indicate
that we would not proceed with our amendment.
Another part of the amendments relates to the deputy
mayor, and the deputy mayor matter is also a matter on
which the government has given commitments. The
government has said that it itself will move
amendments to remove the deputy mayor provisions.
Understanding in good faith that that is the
government’s intention we would obviously not
proceed, and the government’s amendments would take
precedence over the opposition’s amendments. The
amendments relating to the 2017 date relate to the
return of the council, and the opposition will persist
with that amendment. I understand that the government
does not support that amendment. It has indicated to me
that it believes that the 2020 date is the preferable date,
and on that matter the opposition will simply have to
disagree with the government.
I understand that Ms Dunn, with the Greens, is also
intending to move an amendment, which would seek to
achieve the same thing. I think in that context we will
see an opportunity to discuss that date in committee,
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and the chamber can then make its decisions about
these matters. I think a 2017 date is the right time
period, but I will prosecute that matter further in the
committee stage. As I say, I believe it is the right
balance.
I just want to return to where I started with this
contribution. This has been a sorry tale of government
incompetence and mismanagement of the process.
Members of this chamber and the other chamber were
seeking for some period of time proper information and
briefings about the government’s intention and the way
forward. The government did not see fit at an early
point to provide those briefings to the opposition or
indeed to other members, but it did provide copies of
the report to major press outlets, and I think that is
reprehensible.
Before the report was tabled the Geelong Advertiser
published details. One can never blame a journalist who
gets a scoop; you would expect them to publish it, and
that is what they did. The Herald Sun and other papers
also published the details of the report long before it
came to this Parliament and members of Parliament and
others were briefed about its detail, so I think there are
serious questions for the government to answer. I do
not for one moment imagine that Terry Moran or Jude
Munro or Frances O’Brien are the people who leaked
this report, but I think there are serious questions for the
government to answer as to how that report got into the
public domain in the way it did.
When the opposition and other parties were briefed we
understood some of the points that the government was
making. I thank the officials who undertook that
briefing. I also thank Terry Moran for generously
providing that briefing to members of Parliament.
There is a lot to be learnt from what he said. I do not
agree with some aspects of his report, as I outlined
earlier; I think there are problems with the report in
terms of its partisanship. Notwithstanding that, there are
still things that can be learnt.
To conclude, opposition members will not oppose this
process; we will seek to facilitate the passage of this
bill. We think there are lessons for the government to
learn in the future in how better to manage these
matters. We hope that those arrangements with the
government are made good. For those aspects we will
not move particular amendments, save the one calling
for a return of local democracy to Geelong in October
2017. That is a critical point. A clean-up needs to
happen, we agree, and it needs to happen quickly, but
the return of local democracy is also important. We are
guided by the information that Terry Moran and his
committee presented, but at the same time we do not
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believe that any period of time beyond October 2017 is
appropriate.
We also believe the government will need to commit
assistance and resources to support Geelong throughout
that period with administrators and commissioners in
place. In that context I think there is a significant role
for Local Government Victoria and indeed a significant
role for some of the peak bodies. I think there is also a
role for local business groups and for the local
community to get behind the administrators when they
are appointed and later, hopefully with the return of the
council in 2017, to get behind a newly elected council
in developing a longer term vision, noting the
challenges and weaknesses of that approach.
We do not believe for a second that necessarily having
a long-term vision or plan in and of itself will be
enough to provide the necessary leadership and support
for Geelong. Many a dry document can sit on a shelf,
but it is actually the lived experience of planning and
taking such an approach that is important. The
government will need to decide how it integrates the
town planning responsibilities in Geelong, given that it
has removed large projects from the council. We have
this very fragmented arrangement, and somebody needs
to do the work to bring these arrangements together to
make it cohesive. I would argue that a local,
democratically elected council is integral to the
long-term buy-in of the broader community into the
long-term vision for Geelong.
Ms DUNN (Eastern Metropolitan) — I rise to speak
on the Local Government (Greater Geelong City
Council) Bill 2016. As I stand here I certainly do not
want to defend bullies and I will not be defending
bullies, but on the other hand sacking entire councils
should be the very last resort. My contribution sits in
that space. It is the intersection of natural justice and
procedural fairness, with strong immediate action to
prevent and punish bad behaviours.
There are a number of questions I want to explore
today. They are: what measures could the government
have taken once it was alerted to the bullying and
breakdown in governance? Which measures might
have tackled the problem and brought the mayor and
unnamed councillors to account before now? Which
measures might have supported the mayor and
unnamed councillors into better behaviour? Which
measures would have created an incentive for the
mayor and unnamed councillors to address the
allegations against them? Which ones would also have
given them a fair hearing? How could the government
tackle the bullying and inappropriate behaviour by the
Geelong council for staff, not just for councillors,
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because that is clearly a feature of the report from
which this bill flows. If action needed to be taken
quickly, what is the fastest way that action could have
been taken by the government? Most importantly, what
action could the government have taken to stop the
bullies while supporting the councillors who have
behaved well, because not all councillors on the
Geelong council are bad.
At every stage there was an alternative for the
government; at every stage another action could have
been taken that would have provided certainty and
would not have provided the mayor of Geelong with a
platform to dismiss the government’s sacking as
political. The government has handed the mayor that
excuse, because even though the government’s actions
may be sincere, bypassing a fair hearing always looks
political. The mayor is using this situation to rebrand
himself as the victim of a political power play and
diminish the seriousness of the allegations made about
him. He is on the front page, where he likes to be,
talking about how great he thinks he is, which is what
he likes to do.
If the government had wanted to give the mayor a
platform, it could not have picked a better process than
this. If the government had wanted to bolster popular
support for the mayor, then this would be the ideal
mechanism to do so. If the government had wanted to
have allegations of bullying and misbehaviour resolved,
it could have used the new antibullying powers in the
Local Government Act 1989.
I turn now to the sacking of good councillors because,
sadly, the good have been swept up with the bad. The
mayor is not the only one who is sacked, nor are the
unnamed councillors whose behaviour was
inappropriate; good councillors are also sacked. It is
manifestly unfair to sack good councillors in any
circumstance, let alone in a situation where they are
demonstrating good behaviour despite a toxic culture. It
is unfair to the councillors and unfair to the community
which elected the councillors.
It is doubly unfair that none of the councillors is named
in the report, so good councillors simply cannot clear
their names and are tarred with the brush of those badly
behaved councillors; they will never be able to clear
their names. To make matters worse, the sacked
councillors whose bad behaviour led to the report’s
adverse findings are able to use this uncertainty to paint
themselves as innocent; they have not been named.
Once this bill passes and they are no longer councillors,
there is no reason to believe they will ever be named.
They can continue to use the cover of doubt to avoid
any sanction.
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Any person reading the report of the commission of
inquiry will perceive this report and the commentary
around it as applying to all councillors. This is patently
incorrect and an injustice to those good councillors who
served the City of Greater Geelong. A more appropriate
process would have brought their behaviour to light;
they might have even been elected again. What we
need to remember in this matter is that there are two
sides to every story and indeed 100 truths. Sometimes
councillors who defend victims against bullies make
themselves the targets of those very same bullies.
I turn now to lessons from Brimbank, because there are
many. The suspension and sacking of Brimbank City
Council should have taught us a lesson, but the
government has not learnt it. Residents of Brimbank
have been paying their rates each year, without having
any democratic say about how those rates are spent, for
seven and a half years now. It will be eight years before
they finally get to vote, eight years without local
representation, and that is a poor outcome for local
democracy and local representation. The lesson should
have been to take early action on bad councillor
behaviour instead of simply describing it in reports.
There are alternatives, and these alternatives could have
been taken. One of those is early action via councillor
conduct panels. We thought the government had learnt
the lessons from the Brimbank council matter, because
last year the government introduced new powers and
processes to deal with governance problems, including
bullying. The Greens supported those new powers.
What we cannot work out is why the government
would go to the trouble of introducing those reforms
and then deliberately work around them.
If serious allegations like bullying are upheld by a
councillor conduct panel, the consequences include
being suspended as a councillor for six months and
being ineligible to be a mayor for four years. Everyone
gets a fair hearing. There is an ability to appeal the
decision of the panel to the Victorian Civil and
Administrative Tribunal. Nobody gets national media
support for saying it is a political sacking. The other
advantage is that councillors who are behaving badly
are picked up early. They are supported into better
behaviour, and if they do not comply, they are out. This
is a better outcome for the people who have to work in
a toxic environment, because the problem gets
addressed sooner.
It is really important to understand the framework that
is in place. The council, a single councillor or a group
of councillors may call for a councillor conduct panel.
In terms of the findings of that panel there are certain
courses of action. If it is remedial action, there is a
recommendation for mediation, training or counselling.
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If it is misconduct by a councillor, the consequences of
that are reprimand, apology, leave of absence for a
maximum of two months or ineligibility to be mayor
for a maximum of four years.
If that finding is of serious misconduct by a councillor,
they will be ineligible to be a mayor for four years, and
a reprimand or a direction that the councillor make an
apology or take a leave of absence for up to two months
could be the consequence. A suspension of up to six
months is another consequence, as is ineligibility to
chair special committees for a maximum of four years.
They are serious consequences, and they should be, for
misconduct and serious misconduct. Of course if the
matter turns to gross misconduct, those consequences
are far more serious, with disqualification as a
councillor for a maximum of eight years and
ineligibility to be a candidate in a local government
election for a maximum of eight years.
So certainly the framework already exists to deal with
bad councillors who may stray into the area of either
misconduct, serious misconduct or gross misconduct. If
the new governance powers did not work, the
government could have suspended the council for up to
12 months plus the 100 days, instead of sacking it.
Brimbank council was suspended by an order of
council under section 219(2) of the Local Government
Act 1989. The suspension took effect immediately, and
I mean immediately. When rumours began to circulate
that the council had been suspended, people rang the
councillors to check, but they could not get through
because the councillors no longer had access to their
mobile phone accounts. The suspension was swift —
immediate — and deliberate. Compare this with the
Geelong council situation. Nobody has been sacked,
they are all still councillors and the mayor is still the
mayor until the commencement date of this bill.
In the Brimbank case the 12-month suspension gave the
government time to introduce and debate a bill to sack
the council. Looking at the time lines in relation to the
suspension of Brimbank council, the order was
published in the Government Gazette of 17 September
2009 and took effect from 15 September. Later the
minister introduced a bill to dismiss Brimbank council
and hold an election in 2012. As that bill was
considered, debate ensued. In terms of it reaching this
place — the Legislative Council — it was first read on
14 October and second read on 15 October, and debate
was resumed on 11 November 2009.
At that time my colleague Ms Hartland attempted to
amend the bill to move the date of the election forward
from 2012 to 2010 and to provide that the Local
Government Act 1989 would apply to the election.
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Sadly that amendment was lost. The Greens have had a
view that local democracy is important, local
government is an important tier of the democratic
process, and citizens should have access to
representative democracy. So the issue of the date when
democracy is returned to communities is a significant
and critical one for the Greens.
We know in relation to process that no process is
completely certain. If the government did look to
suspend the Geelong council in this case, it could not be
sure whether the order in council would face a
disallowance motion. But in the case of Brimbank
council there was no disallowance motion. The bill to
sack the council was introduced a month later; it took a
month to pass both houses. In the meantime the
government was able to get on with appointing an
administrator; in fact it appeared to have one up its
sleeve when it suspended the council. After the bill
passed the government was able to appoint additional
administrators.
In this case, with the City of Greater Geelong, if the
government had used its powers to suspend the council
for 12 months, then called an election within the
100-day period after that 12 months, the election date
could have been somewhere around October 2017.
Meanwhile the government could have considered the
Victorian Electoral Commission’s (VEC)
representation review, which was tabled in March this
year. It recommended multimember wards.
I might now turn to the proposed amendments by the
Greens in relation to this bill. There are two elements to
our amendments, and they seek to do two different
things. The first has the effect of bringing the election
date forward to October 2017, which as I have just said,
is the date an election could have been held if the
government had suspended the council for the
maximum period. It will also give the new Geelong
council a full three-year term before the 2020 elections.
There is no reason to delay an election beyond October
2017. In fact when we look at the commission of
inquiry report, we see it did not recommend any date
for the election, let alone one in 2020. None of the
recommendations in the report is an action that can only
be completed by an administrator; all the recommended
actions can be continued by an elected council or
during the term of an elected council in the case of an
independent panel. However, an earlier election date is
necessary to address some of the report’s
recommendations.
The report recommends multicouncillor wards to share
representative responsibilities in order to address the
problem of councillors being preoccupied with their
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wards rather than acting for the city as a whole. The
report says it will strengthen council leadership,
corporate behaviour and decision-making. The sooner
we strengthen corporate behaviour and
decision-making the better. Local representative
democracy is fundamentally important to communities,
and at no stage should that be delayed to those
communities. The Greens will not support the bill if the
election date is not amended to one that is far more
appropriate for that community.
Our second amendment goes to the matter of deputy
mayor. The Greens amendments remove all the
changes in the bill that relate to the direct election of the
deputy mayor. The model of direct election of mayor
has likely contributed to the problem, so adding a
directly elected deputy mayor is not going to help. This
problem was predicted by my colleague Mr Barber in
the debate on the reforms in 2012. A mayor gets elected
on certain policies and promises, but he or she does not
have the power to prosecute those policies unless the
rest of council agrees to them. But the problem is that
the councillors have their own platforms, different to
the mayor’s; some of them agree with each other and
not with the mayor.
One of the key findings of the report is that:
A significant number of councillors do not accept or support
the legislated model of a directly elected mayor or the
mandate of the current mayor. Support for the mayor ebbed
quickly following his election to the point where he has little
or no support from councillors.

I add here that the authors of the report are not experts
in electoral system reform. That is the VEC’s job. The
report does not make any really compelling argument in
favour of the deputy mayor being directly elected,
except that some people thought it would be a good
idea. Meanwhile the Victorian Electoral
Commission — which has expertise in electoral
representation — has completed an electoral
representation review for Geelong. It recommended
multimember wards — three three-councillor wards
and one two-councillor ward — making 11 councillors
in addition to the mayor. A likely outcome from this is
that it will make the council more diverse and
representative. The VEC made no recommendation for
a directly elected mayor. I do not see why we should set
aside the VEC’s recommendations when the ink they
were written with is barely dry, as its report was
published only in March of this year.
The VEC review is focused on the democratic rights of
voters. The purpose of an electoral representation
review is to recommend an electoral structure that
provides for fair and equitable representation for the
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persons who are entitled to vote at a general election of
the council, whereas the commissioners did not have to
consider fair representation for voters but were only
recommending electoral reform in an attempt to stop
poor behaviour by elected representatives. The VEC
review was conducted pursuant to its requirements
under the Local Government Act 1989. There was
public information and there were submissions and a
public hearing — an open process, as it should be. The
report does not acknowledge that the VEC’s process
was happening concurrently. I am not sure the authors
were even aware of it when they made their
recommendations.
The Greens amendment would also save public money
because it would retain the legislative framework of the
report that the VEC delivered a month ago, so it would
not have to be repeated. The existing legislation already
provides for a deputy mayor, including appointment,
appropriate remuneration and so on. If you believed the
explanatory memorandum, you would think those
things were provided by the bill instead of having been
copied across from the existing position of deputy
mayor. Currently the deputy mayor is appointed by his
or her fellow councillors. The existing laws also
provide for the deputy mayor to step in as acting mayor
if the mayor is unwilling or unable to fulfil his or her
duties. That is nothing new, despite what the
explanatory memorandum indicates.
Mr Davis has talked about his amendments, and no
doubt we will talk about them further in the committee
of the whole. It is my understanding that the
government is presenting a suite of government
amendments too, which I will also address in the
committee of the whole.
I want to talk briefly about governance and the role of
councillors. There is something that makes me feel
really uneasy when reading the report where it talks
about governance, and that is that the issues are far
more widespread than just in reference to the
councillors. But this bill only recommends that the
councillors be sacked. Why are members of the council
administration not bearing some of the brunt? For those
members who have read the report, the incident with
the pregnant woman requesting shed ventilation and the
manager’s response with an axe is horrifying reading, at
the very least.
The report says the administration has tolerated poor
performance and underperformance, but councillors
cannot manage the performance of staff. That would
completely cross the lines in terms of governance. It is
not something they should be doing, in the interests of
good governance, and when you look at governance

1787

roles and responsibilities, you see that they simply
cannot direct staff and cannot be responsible for the
actions of staff. Councillors set policy and strategic
directions and make decisions that they are legislated to
make. It is up to the administration to implement those
decisions. If the human resources systems are
inadequate, which this report suggests, it is not the
councillors’ role to solve the issues around the human
resources system; it is the CEO’s role. The CEO
appears to have been working in a bad environment, but
that still does not make it the councillors’ role. The only
staff member a councillor can direct is the CEO, and
that is only with the majority vote of councillors. Even
the mayor cannot tell the CEO what to do without the
majority support of their councillor colleagues.
The other element in relation to the inquiry that I think
is harsh is that the council did not have a 20 to 30-year
outlook plan. I am not denying a 20 to 30-year outlook
plan is a good thing to have, but there is no statutory
obligation for that council to have that 20 to 30-year
outlook plan. If a 20 to 30-year outlook plan is such an
important element of this, well, I would like to see the
government’s 20 to 30-year outlook plan and
understand exactly how many councillors do have that
sort of plan. And if it is really important, why is it not
mandated in the Local Government Act as part of the
statutory responsibilities of local government?
I want to turn now to the commentary made in the
report about ‘looking after my patch’. ‘Looking after
my patch’ is synonymous with single-member wards
not only in this council but across councils in Victoria. I
say this having had experience as a local government
councillor in a single-member ward. You cannot help,
in that circumstance, but think that you are looking after
your patch. It is incumbent on the CEO to ensure that
you understand that you are there governing on behalf
of the entire community of the municipality, but the
reality is that there is a certain part of that municipality
that is your patch and is even regarded colloquially as
your ‘patch’.
I think there is a difficulty in relation to single-member
wards, which of course the VEC has highlighted, and
that is why it has recommended multimember ward
changes to Geelong. There is an added difficulty for
Geelong in that it has the overlay — and it may be a
fortunate overlay for that council — of having marginal
federal and state seats that cover the municipality. That
means that it has the good fortune of probably having a
lot of commitments in relation to elections, where it
might get funding for certain projects. That makes it
very difficult for a council to plan in relation to its
long-term financial plan, because it might find that all
of a sudden it needs to reallocate its funding model
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because of a certain election commitment and because
it is a marginal seat. Then that commitment actually
flows to council but requires some funding from the
council itself. That is a complexity, and I think the
report really does not take into account the complexities
around single-member wards, looking after your patch,
the marginality of those seats and how the election
commitments at those other tiers of government
actually influence the planning, particularly the
financial planning, of Greater Geelong.
In closing, it is important that bad behaviour is
addressed, and the report describes much of that
behaviour. We query the mechanism used and believe
that it is pivotal that democracy is restored to the
community of Geelong as soon as it possibly can be.
There are many matters that need exploring, and I will
certainly be doing so through the committee of the
whole.
Ms TIERNEY (Western Victoria) — I rise to make
a contribution to this important debate. Can I say that as
long as I can remember there have been complaints,
allegations and sustained criticism levelled against the
local council in the City of Greater Geelong. Indeed
issues have been reported quite widely in the Geelong
Advertiser as well as in the metropolitan media, in print
form and on the TV. So I was actually quite pleased to
see the establishment of the Halliday review conducted
by Sue Halliday to look at the workplace culture of the
council.
How did we actually get from the Halliday report to
where we are here today? Simply, the issue came to a
head because this government believed that the
recommendations in the Halliday report were not being
moved upon. We did take that report very seriously and
were concerned about the lack of progress in terms of
its implementation, and at the same time there were
more allegations and complaints being made. That led
the Minister for Local Government, Ms Hutchins, to
appoint three commissioners to conduct an independent
inquiry into the City of Greater Geelong.
As previous speakers have mentioned, three eminent
people were selected: Mr Terry Moran, AC, Ms Jude
Munro, AO, and Ms Frances O’Brien, QC. I believe
that all three brought enormous credibility to the
review. It was an extensive review, and it was a
considered review with very serious recommendations.
It was through this independent scrutiny that we saw in
a coherent fashion a number of issues that have
continued to plague the council. The commissioners
saw a culture of deep-seated bullying, highly
inappropriate language, highly inappropriate behaviour,
a lack of good governance, and indeed an inability for
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many to support and work with each other — and the
list goes on.
But it is not my intention to go through the particular
examples of certain behaviours outlined by the
commission of inquiry into the Greater Geelong City
Council. They are well documented in the report. To
highlight them in this contribution would only divert us
from focusing on what is needed, which should be our
purpose today. I accept the general proposition that
there is systemic dysfunction in the council. I see no
point in debating the nuances of that dysfunction or
going through different types of dysfunction.
We are here today as legislators, as leaders, who,
having been provided with a credible and
comprehensive report, now need to act. The
government is determined to act on the information that
is now being provided, and what it is proposing is clear
cut. To do nothing would be to turn our backs on what
is clearly a serious problem and on those people who
have spoken up. The report speaks for itself. I put it to
those members of this chamber who have read the
report: could you possibly imagine what it would be
like to work in such an environment?
I cannot imagine what it would be like to wake up
every morning and simply dread the thought of going to
work, forcing yourself to get up every morning
knowing that there is every chance that the day is not
going to go well. It is incumbent upon all of us to make
sure that we have safe and healthy workplaces. We owe
it to every single worker, but we also owe it in this case
to the Geelong ratepayers. In accepting that the
workplace culture of the council is totally unacceptable,
it is easy to understand how people cannot be focused
on developing and implementing the most effective
services for taxpayers.
One of the issues that stood out for me when I looked at
the level of dysfunction was the report’s
recommendation for an independent panel to deal with
the current cases and the backlog of complaints. The
report says that the panel would need two years. The
sheer number of complaints and the length of time that
has gone by where complaints have not been resolved
rings alarm bells for me, and it is just one example of
how clearly fractured the organisation is. What rings
true is that it is not just the quantum of complaints but
the prediction that it will take at least two years for
standards of conduct to be established, understood,
implemented and enforced.
The issues of the operation of the council have been
around for a very long time, as I said. At least now we
have a report undertaken by eminent persons who
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suggest a range of actions. Instead of getting embroiled
in accusations, hearsay, party political point-scoring,
gossip or meaningless media glamour grabs, it is
important that we have an approach that turns what can
be seen as a simply dreadful situation into an
opportunity to make changes. We owe it to our
community, the ratepayers, businesses, investors,
council employees and those who are the most
vulnerable in our community.
At a time when our community needs governments at
all levels to stand together and stand tall, this council is
duty bound to be professional, driven, strategic and
assertive to assist in getting us through what is an
incredibly difficult period in Geelong. We need a
council we can rely on, a council we want to interact
with and a council that really cares — and, I repeat, a
council that really cares, that works cooperatively,
where individuals understand that serving the
community in a genuine way and providing services in
a meaningful way is paramount. So let us not shirk our
responsibility today. Let us step up and create the space
for change to occur — change that will not only break
down the systemic problems within the council but will
also bring about new behaviours, new systems and a
hungry appetite. We need an insatiable appetite to wind
our way through everything that can be thrown at us as
a community and come out on the other side with the
community and the local economy intact and ready for
growth.
For those who have been constant detractors of the
council, I humbly state that you also have a
responsibility and an opportunity to play a positive role
in creating a new paradigm. I challenge the detractors to
demonstrate leadership so that in the conversations we
have in our community we encourage positive
conversations. We simply cannot expect those looking
from the outside to take us seriously if we are seen to
only snipe at each other.
All we want is a council we can be truly proud of, one
that walks with the community in every sense in good
times and in bad times. We want it to be a place where
ideas are encouraged, where individuals want to come
to work, want to come to the table and want to spark
inspiration, and where solutions are searched for and
the doctrine of ‘If there is a will, there is a way’ is
supported. We want a council where blockers and
stoppers are outed and the notion of what is good for
Geelong and its people reigns supreme. We want a
council that epitomises leadership and a council we are
proud of. This is our chance to make a difference, to
make a new start. It is a generational opportunity. Let
us not waste it. Let us embrace it and help to create
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what could be a truly phenomenal council that can and
will inspire us.
I look forward to the committee stage of the bill. I think
it will prove very interesting. Mr Dalidakis from the
government side, who has carriage of local government
issues in this house, will be formally responding to the
amendments put forward by the Liberal opposition and
the Greens party. I commend the bill to the house.
Mr RAMSAY (Western Victoria) — It gives me no
pleasure to speak to this bill. In fact this has been a
shemozzle right from the start in relation to the way that
the Labor government has presented to the Parliament a
problem about cultures that has a history going back to
the 1990s. In fact in 2005 the then member for Geelong
in the Assembly, Ian Trezise, said that people were fed
up with the conflict of interest controversies dogging
the Greater Geelong City Council. Guess who was the
mayor at the time? Labor’s Peter McMullin. There have
been problems associated with the council going back
through a number of mayors, both Labor and Liberal.
In fact Gary McMullen, a psychologist, said that in
2006 he warned the council about the bullying at that
time. Guess who was the mayor then? John Mitchell,
another Labor mayor.
Ms Tierney — On a point of order, Acting
President, John Mitchell was not a Labor member.
The ACTING PRESIDENT (Ms Dunn) — Order!
There is no point of order in relation to that.
Mr Ramsay, to continue.
Mr RAMSAY — My point is that the issues around
the City of Greater Geelong are no different to those in
a lot of councils in my electorate of Western Victoria
Region. In fact every day I get constituents coming to
me telling me how dysfunctional councils right across
the state of Victoria are. We have heard Mr Purcell
quote the Warrnambool City Council — he was mayor
of Moyne some years ago, just next door. I can refer to
the Colac Otway Shire Council, my own council, where
there are divisions within the council, disagreements
and accusations of bad behaviour and a poor code of
conduct for councillors. The City of Greater Geelong is
not isolated in the fact that there appears from the
outside to be dysfunction within the council.
Mr Davis interjected.
Mr RAMSAY — That is right, Mr Davis. It is not
Robinson Crusoe. I have a litany of media reports going
back to 1990 with accusations of bullying, bad
behaviour, council bad behaviour, council staff bad
behaviour, lack of cohesiveness, lack of governance,
poor decision-making, backlogs in planning, and I
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could go on and on. Yes, we know there is a history of
problems associated with the council, and that has been
highlighted in two reports that have been referred to in
contributions from members in this chamber. They are
the Halliday report, the most recent report to identify
problems associated with the council in relation to
workplace bullying that go back years — decades —
and then we have the recent commission of inquiry
report that has indicated the same thing and has some
consistency with the Halliday report in relation to
problems associated with the council.
They call it dysfunction. My view is yes, we have heard
about many councils that have dysfunctionality in their
governance regimes, their codes of conduct for
councillors and their decision-making processes. That is
not a hanging offence. That is something that needs to
be addressed, and there have been different bits of
legislation go through this house to address the
governance and behaviour of councillors and council
staff throughout the local government area.
The commission of inquiry report makes a number of
allegations about submissions from, I understand,
250 different people within the community of Geelong
and outside that there were cases of bullying both by
councillors and by council staff. But what is most
amazing is there is not one name identified in this
report, bar one. Who do you think that might be? That
is the current mayor, Darryn Lyons. The only person
who is mentioned is a person who has been on the
council for barely two years, and yet he features in a
report that details bad behaviour and problems going
back over decades.
Why would we on this side of the house not think there
is a political stitch-up in the way that the Labor
government has brought this legislation forward? If
members want a more perfect example, how about the
fact that we were reading about this confidential report
that had not yet gone to the minister but had landed on
the table of the Geelong Advertiser two weeks before
the report was presented to the minister. The whole
Geelong community was reading the details of this
report two weeks before it was even given to the
minister, let alone tabled in this house or in the lower
house. The Geelong community was pre-conditioned to
the fact that the government was going to sack the
council. It was pre-conditioned purposely by the
leaking of this report — I assume out of the office of
the minister, Natalie Hutchins — for the community to
read, absorb and then be conditioned for the final act
that we are seeing this week.
Talk about the final act, what about the death of a
mayor by a thousand cuts? What did we see on
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Tuesday? An apparently urgent piece of legislation
came to the Assembly to be first read before the report
was even presented, and before we had even had a
briefing. The Greens indicated in the Assembly that
they had not even had a meeting with the minister at the
time. We had had a scant meeting. Our opposition
spokesperson for local government had a scant briefing,
but none of us though. We actually live in Geelong. We
actually work in Geelong. We represent the Geelong
community. We deserve a bit of respect. You might
have thought the minister would have rung up and said,
‘Simon, you’ve got an office in Geelong; you have
been living and working with and representing the
people in Geelong. I just want to give you a heads-up
on what might be in this report’. But no, I had to read
about some of the detail in it in the Geelong Advertiser,
like most of us did.
What is the detail in this report? Yes, there are some
allegations made by different individuals who no doubt
had some significant grievances over a long period of
time that they submitted to the commissioners. I am not
belittling the report. We have already acknowledged
there is enough evidence to suggest that the council
needs to be sacked, for want of a better word. But there
is nothing substantial in here that indicates where the
problems are. Seriously, if allegations are made against
council staff, the responsibility for council staff lies
with the CEOs. Why was Steve Griffin not mentioned
in this? Or the other CEOs? Supposedly all this
bullying that was taking place was by council staff yet
there is no mention of any CEO. Where is the
investigation by the Ombudsman into non-action by the
CEO in relation to dealing with workplace bullying? I
have not seen any response in this report about any
reports going to the Ombudsman or about council staff
bullying other staff members in the workplace. I saw no
report in any minutes of council meetings where the
CEO had taken action against council staff for bullying
other staff in the workplace. The only thing I have seen
here is that the council has been taken to task in relation
to bad behaviour or bullying in the workplace yet
no-one is named.
What we have done is tar with the same brush all the
good work that good councillors have done over a long
period of time and said, ‘Well, I’m sorry, you’re all
gone, and you’ll be branded for life that you’ve
oversighted a council that has been sacked because of
poor governance and because of a whole range of
allegations made by people that obviously had
grievances or concerns over many, many years’. I
believe this government has failed in its duty to make
sure that whatever legislation it brings before the two
houses is based on substance, based on fairness and
based on an outcome that the Geelong community
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actually has some responsibility for and some
engagement with.
But that has not been the case. All we found out is that
the commission’s report was leaked to the Geelong
Advertiser two weeks prior to being given to the
minister, and then the minister, only 24 hours before the
legislation was pushed through the Assembly, gave a
briefing to some opposition members. Not only that but
how farcical is this: the government guillotined the bill
at 5.30 p.m., gagged debate and rammed the legislation
through because it knew it had the numbers. Then last
night the government was supposed to bring the
legislation into the upper house for second reading, but
for whatever reason the government mucked that up
and we never got around to having the legislation in the
house. Then the government complains about
dysfunction! Only this morning when the government
was going to present the second-reading speech it could
not work out who was going to present it and the
speech was given to a crossbench member. The process
whereby the government brought this legislation to the
house just defies description, and I note the
dysfunctionality of the Labor government in actually
following through on process.
Not only that but I am reading now on theage.com.au
the outcomes of the deliberations of this Council.
Apparently the job is done and there is no need for me
to speak anymore. It is already being read about in the
Age. This is typical of what the government did with
the Geelong Advertiser. The government has leaked the
outcome to the papers and we are reading about it
today. Nevertheless, I understand that there will be
amendments from the Greens, the coalition and the
government, and we will go into committee and no
doubt we will talk about the proposals in detail.
To put things into perspective, I went through how the
Commission of Inquiry into Greater Geelong City
Council report had been tabled in the lower house. I
have already said there is no doubt that the Halliday
report demonstrates a culture of bad behaviour and poor
governance that must be addressed. We have all agreed
to that. But the City of Greater Geelong is not the only
dysfunctional council, and we have talked about that.
For me the report raises more questions than answers.
Why was Darryn Lyons the only councillor named,
given there is a history of workplace bullying at the
council? Why was it only elected representatives who
were tarred with the same brush and sacked? Why did
the report not name and shame council staff accused of
bullying? Why were they not investigated by the
Ombudsman? There are many serious issues to be
addressed in this process.
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To his credit, Keith Fagg tried to demonstrate the
shortcomings of the direct election model and corrupt
ward funding, and when we were in government the
Committee for Geelong encouraged us to go out into
the marketplace, into the Geelong community, and
consult. David Morris in the Assembly, the
Parliamentary Secretary for Local Government at the
time, did that, and comprehensively, with surveys and
walking through the malls and talking to the
community about their preferred models. We did put in
place a directly elected mayor model. Granted it was
different to the Melbourne model and somewhat
different to what the Committee for Geelong wanted,
but we always considered that bill to be part of a
tranche of legislation and that there would be a review
process once it was bedded down to see whether there
needed to be some changes. Under the legislation the
Victorian Electoral Commission was to hold a
six-month review of that particular model and could
make changes in 2016 prior to the local government
elections. So there were a number of steps in the
legislation that could have taken place to improve the
model if it was not working.
Darryn Lyons basically inherited a governance system
that was not to be his friend, and now he is the
scapegoat. There is no doubt about that. Labor sees him
as a threat to the natural order at Geelong Trades Hall
and to controlling the city — we know that. Richard
Marles has said as much in many media reports. We are
concerned about the consultative process for the
election of the commissioners, and David Davis has
already indicated that we will be seeking consultation
within the committee stage about how that unfolds
because it is important. There is a need for a bipartisan
approach to make sure it will not be political and not be
seen as political so that the Geelong community
actually has some comfort that this is not going to be a
Labor caucus running the city for the next few years. If
Labor had had its way prior to this morning, it would
have been for four and a half years, but no doubt some
of the amendments will deal with that particular issue.
It is an important issue for us to make sure that the
appointment of commissioners is non-political, and
certainly I will be supporting a full consultative process
with the parties in relation to those appointments.
The tragedy is that the actions of the Andrews
government will cause huge collateral damage, but it
will not simply punish those who are really guilty of
unacceptable behaviour. The commission’s report
could have named and shamed them, but it did not.
Political expediency has brought us to this point. We
have seen how the government has rushed this
legislation through in an ad hoc manner over the last
two days for it to be presented to the Council this
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morning. Thankfully we have a Legislative Council.
We saw with the port of Melbourne lease sale that the
upper house had a significant role to play in making
sure the legislation was fair and decent for Victoria and
provided the sort of benefits that Victorian taxpayers
expect.
Again, the Legislative Council has a really important
role this afternoon to make sure that it does the best by
the Geelong community and that it actually makes sure
that the commissioners are fair and bipartisan in their
approach to the administration of the city. We want to
make sure that the model is appropriate — whatever
model it is — and Terry Moran did not identify a
model, despite what Labor’s legislation indicates. We
want to go out and engage the community. We have
had a taste of one model, and we want to make sure that
there is full Geelong community consultation in relation
to that model. And we do not want to see this dragged
out to 2020. We want finality.
The Geelong community wants some security and
comfort knowing that we will have democratically
elected representatives representing the city before
2020, so we have got time. We have a very good CEO
in Kelvin Spiller, who hopefully will have very good
commissioners supporting him to be able to administer
and put in place good governance roles and make sure
that the city is ready for a directly elected model,
whatever it might be, after full consultation in 2017. It
is on that basis that I will support this bill with those
amendments that the coalition is foreshadowing
moving in the committee stage.
Mr MORRIS (Western Victoria) — Similarly to
Mr Ramsay, it is with no pleasure at all that I rise to
make a contribution to debate on this bill. This bill sets
out to achieve an outcome that is politically opportune
of the government to try to force through this house —
and force it through exceptionally quickly, at a rate of
knots that is rarely seen with legislation.
I think it is important to note that what we normally see
before a piece of legislation comes before this chamber
is a Scrutiny of Acts and Regulation Committee
(SARC) report, a report that would allow us to look at
the impacts and the implications of a particular piece of
legislation prior to us considering it in this house. This
is something that is not available to us as a result of the
way the government has decided to deal with this
particular piece of legislation. We should have the
oversight. SARC should have had an opportunity to
look at this bill. However, due to the way the
government has gone about introducing this legislation,
that is not going to be the case.
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This has been an opportunity for the government to get
an outcome that it had predesigned. The government
had predetermined the fact that the mayor of Geelong
was to be got rid of, that the council was to be sacked. It
started with that as its beginning point and worked its
way through a way of being able to design that to
occur. As other speakers who have spoken before me
have said, the fact that we were hearing about this
through the media, the fact that the Geelong Advertiser
for some reason had access to this report prior to it
being tabled in Parliament and the fact that this was
dropped to the Geelong Advertiser so that the
community of Geelong was finding this out through the
front pages of the paper rather than finding it out
appropriately through channels that would be expected
from a good government are all unacceptable to the
people of Geelong.
The report from the commission of inquiry certainly
does raise some significant issues with the council of
Geelong and indeed with the organisation. I think it is
important to separate those out: we have the council —
the mayor and the councillors — but we also have the
staff who are employed by the City of Greater Geelong.
There are some very concerning instances of bullying
and the like that have been raised through this particular
commission of inquiry that relate to the mayor, the
councillors and the staff. However, I think in an
organisation of 2700 people there are going to be
instances of bullying. It is exceptionally important that
those are appropriately dealt with; however, in an
organisation of that size we are always going to see
some bullying. It should not be accepted, it should not
be tolerated in any way, but there are going to be those
instances. In terms of the naming of the mayor in this
particular report, the mayor himself is a councillor, and
the report writers — those who were commissioned to
write this report — should have seen that they could
have referred to the councillors as ‘councillors’ rather
than stipulating ‘the mayor’ in particular instances. It is
most unfortunate that this report does single out the
mayor. There is nobody else in this report who is
singled out. It is just the mayor who is singled out, and
it is unfortunate that the report writers have sought to
do that.
In terms of the implications of the recommendations of
the report, there is reference to bureaucrats being put in
place to run the City of Greater Geelong for a period of
time not stipulated in this report, but this is referenced
in the legislation that we have before us. I certainly very
much support the amendments that have been put
forward by Mr Davis; they are very sensible
recommendations. However, the report recommends
that the bureaucrats who are appointed by the
government give urgent priority to the development of
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a 20 to 30-year outcome-focused vision and strategy for
the council and the city, developed in consultation with
key business, community and other stakeholders.
If this particular recommendation was to be
implemented, we would see that there would be no
representation on the council by those who had been
elected by the people of the City of Greater Geelong,
and these bureaucrats who would have been put in
place by the government would decide the future
direction of the city of Geelong for the next 30 years. In
effect, this Labor government would be able to direct
exactly the way that it wanted the City of Greater
Geelong to function for the next three decades, without
any input from democratically elected councillors, so I
certainly do wholeheartedly support the amendments
that have been put forward by Mr Davis to ensure that
the people of Geelong, who are best placed to choose
the leaders of their city, are put in a position where they
can elect those councillors to ensure that that future
vision for their city is decided by them rather than be
dictated to them by this government.
I think it is important that we have a look at what other
stakeholders have said about this potential sacking of
the council. The Victorian Local Governance Authority
(VLGA) has certainly come out very strongly with its
view on the proposed sacking of the Geelong council,
and Cr Sebastian Klein, who is the president of the
VLGA, has said:
This has made an absolute mockery of due process.
First, there was the leaking of key findings and
recommendations barely a day after the report was handed
over; now the minister has selectively briefed media on the
report’s findings without cause for natural justice or respect of
public disclosure.
What’s more, key parts of the minister’s release are at odds
with even the most basic understanding of local government.
Every council is required by legislation to release a council
plan detailing council’s strategic vision for the community.

He went on to say:
One has to wonder, is the minister ignorant of due process or
just too arrogant to care?

Being a former councillor and mayor myself, I think
those who have been through the local government
world do understand how it works, but this piece of
legislation certainly does not reflect well on the
minister in terms of her understanding of the way local
government works and its importance.
Local government is incredibly important. It is the level
of government that is closest to the people and the one
that is the most influenced, I am sure, by its local

1793

communities. It is local councillors and mayors
themselves who are in the best place to decide what is
in the best interests of their communities, not
bureaucrats that have been put in place by an
ideological government.
The other provision that I have concerns about with
regard to this piece of legislation is the provision for the
election of the deputy mayor. Having a deputy mayor
who is popularly elected as well as a mayor who is
popularly elected creates the potential for huge conflict.
For example, if we were to have a mayor of one
political persuasion and a deputy mayor of another
political persuasion, the two could be in constant
conflict. This is the exact issue that has been identified
in the report. Indeed I am of the view that the
legislation was drafted with a view of the report that
may have been read in a slightly ambiguous way. The
report says the positions of mayor and deputy mayor
should both be directly elected to strengthen support for
the mayor.
However, the Melbourne model of direct election,
where the mayor and the deputy mayor are directly
elected together, would facilitate a much better
outcome than the one that has been proposed here,
where we have both of them elected, but separately, by
the people of Geelong, which cannot possibly achieve a
good outcome. It is something that has never been
floated. It is something that appears to have been a
thought bubble of either the minister or a bureaucrat
who has not thought through the true implications of
this particular piece of legislation.
I wanted to comment on the reference in the report to
‘some councillors’ who have behaved in bullying ways.
There are many councillors at the Greater Geelong City
Council who have done great work and represented
their communities exceptionally well. However, they
will now be tarred with the same brush as those
councillors who have acted in a bullying way; and
similarly those who have acted as bullies have not been
named, have not been identified and have not been
called out for their behaviour. Who is to say that that
behaviour is not going to continue in the future?
I think a huge opportunity has been missed here in this
report to say ‘These are the people whose behaviour has
been unacceptable’ and ‘These are the people whose
behaviour has been acceptable’, and appropriately call
them out so that the community knows and so that that
behaviour can be addressed into the future. It is
unacceptable for a bully to be identified as a bully and
then not be called out for that behaviour. It will only
perpetuate that behaviour into the future if those people
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are not identified in regard to the unacceptable
behaviours they have exhibited.
I will conclude very soon, but I do feel that we have a
piece of legislation here that is deeply flawed. I am
pleased to see that Mr Davis has seen fit to fix the
shoddy work of this government, but I believe there is
an opportunity here to ensure that the City of Greater
Geelong does have the opportunity for good
representation in the very near future to ensure that the
best interests of the great city of Geelong are
represented into the future.
Mrs PEULICH (South Eastern Metropolitan) —
First of all, can I say that this process of the dismissal of
the Greater Geelong City Council has been described as
a shemozzle by Mr Ramsay, as shambolic by the
shadow minister and as a stitch-up by many. I agree
with all three but most notably that it is a stitch-up. This
is not to reflect on the commissioners themselves but to
say regarding the problems that have been identified in
this particular commission of inquiry report, which has
now been tabled but which was released to the media
for consideration way ahead of members of Parliament
and the community and which had to be tabled after the
bill was introduced in the Assembly, that its findings —
and findings are not necessarily fact — could apply to
any council around metropolitan Melbourne and rural
and regional Victoria.
It is quite clear in the report’s general comments that
indeed the council was not found to have been in
breach of any legislated requirements or standards. We
have also read that the mayor, in his defence, has
mentioned a dramatic increase in the community
satisfaction survey over time, and the council is to be
commended for that. As to the criticism that somehow
it does not have a diversity plan, I would like to know
how many councils do; and that it does not have a
30-year plan, I would like to know how many councils
do; and indeed that relationships between councillors
and council officers are tense and difficult is nothing
unusual because the local government sector is long
overdue for reform. The situation in the Greater
Geelong City Council is a symptom of the state of the
local government sector, regrettably. There are a
number of things that could have been done and should
have been done in order to make it a more effective
sector.
A lot of that I think has to do with a number of issues.
First and foremost is the move toward postal voting
The majority of councils, bar 10, engage in postal
voting. That basically means that 50 per cent of
councillors are tossed out after any election campaign,
so the corporate knowledge goes out the window. Part
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of that is to do with the running of stooges and running
mates through the postal packs where serious political
players exchange preferences and feed in to a main
candidate in order to dupe the electorate. I have been
calling for a long time for the removal of how-to-vote
cards from those postal packs as a way of cleaning up
and bringing greater transparency and accountability to
local government elections.
The other area where I am a strong critic is the
multicouncillor wards. Now having seen their
operations, I am a staunch opponent of multicouncillor
wards, which institutionalise party politics and political
tensions and instability because invariably you will
have someone elected from the conservative side of
politics, someone from the Labor side of politics, and
whoever gets up third, and it may be an independent or
it may be another Labor person or another Liberal,
depending on the political profile of the electorate.
In my view the future of local government rests on
keeping it simple: single-councillor wards, where
whomever wins gets the chance to do good work for
the community, and if they do not they get tossed out.
There is no way that you can shift blame to other
people. If you do a good job you will be returned, and if
you do a bad job you will get your backside kicked.
That is how it ought to be.
The other complicating factor of course, considering
the huge turnover of councillors at every council
election, is the fact that the bureaucracy has grown in
power. The reality is that we have extremely well paid
chief executive officers who are getting packages that
probably begin at $350 000 and go upwards —
certainly more than the Premier of the state receives
and until recent times more than the Prime Minister has
received. Let me tell the house, many of them are not
first-class administrators. Many are probably about
third-tier administrators. What makes it worse is that
their contracts are not mandatorily advertised and they
are not subjected to any sort of competition for their
reappointment. The whole local government sector is in
a state of malaise and in desperate need of some clarity
and reform. Until that occurs all of those councils will
continue to limp along and suffer the types of
consequences which have been identified in this report.
We all agreed some time ago, and an amendment was
passed to that effect, to provide that a minister can
actually dismiss a bad councillor.
Before I go down that track, I think what is really
important is to define the term ‘dysfunction’. My
understanding, and I like to keep it simple, is that
dysfunction means you cannot make a decision — that
a council cannot make a decision. It is not my
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understanding that indeed this council cannot make a
decision. The round robin of mayoral negotiations in
other councils often means that although they make
decisions, they go backwards the year after. This horse
trading occurs, so very little progress is made in the
community over an electoral cycle. I still believe that a
directly elected mayor — I will not call it a popularly
elected mayor — gives us an opportunity to allow a
community leader with a vision to be elected and to
have that support in order to deliver that agenda and to
be held accountable. Let me say, having seen close up,
for example, the workings of the City of London with
mayor Boris Johnson, that I think that is the sort of
model that can only take our communities forward.
We all participated in the debate about there ought to
be, and it was recognised by the sector, an ability to
actually chuck out an individual councillor who is
badly behaved. That was preferable to dismissing an
entire council. The minister could have actually used
that provision to deal with those councillors who were
deemed to be destabilising. She chose not to. Only one
has been singled out, only one has been maligned, and
those who have unfortunately been contributing to the
undermining of not only this particular council but also
the previous one under the previous directly elected
mayor have remained anonymous. It is my
understanding from the local area that the two
contributing councillors are from the same faction as
the minister, so I would actually question the motive
behind the minister not exercising her power to chuck
out badly behaved councillors in order to give the City
of Greater Geelong the opportunity to move forward.
The other option where legislation would not have been
required is that the minister could have, if she wanted
to, suspended the council for the remainder of this term.
No legislation would have been required; she has the
power already. She has chosen not to do that, and you
have got to question the reason. Certainly there is a
bank-up of complaints and issues, and that is a
reflection of the functioning of the council and power.
Much of that is in the hands of the bureaucracy and the
chief executive officer, yet the one who largely seems
to be wearing the odium is the mayor, and obviously
the dismissal of the other councillors maligns their
character whether they have been contributing to the
dysfunction or not, and I question again the definition.
The minister could have allowed the electorate to elect
a new team come October. She has chosen not to do
that.
What she wanted to do was have a system whereby we
could have the federal election pass by, we could have
the council elections pass by and we could have the
next state election pass by. What a wonderful
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entrenchment of Labor Party power in the City of
Greater Geelong that would have allowed. I commend
the shadow Minister for Local Government, David
Davis, and the Greens, I believe, for actually wanting to
bring the next Geelong election forward to 2017. It
certainly makes the bill more palatable, even though, as
I said, I think it is actually a stitch-up in a major way.
The whole area of bullying and relationships in local
government is an area that needs serious consideration.
Unfortunately the term ‘bullying’ has assumed a
broader and broader parameter; if you have even a
robust disagreement on a single occasion, suddenly a
person can be accused of bullying. To be honest with
you, I think it is nonsense. It is absolute nonsense, so I
think some work needs to be done in this area to ensure
that our departments, our bureaucracies and our local
governments are not rendered ineffective to the point
where you cannot even exchange ideas robustly or
passionately yet respectfully in a meeting for fear that
someone may point the finger and you will be accused
of bullying. There is no more effective a way of
maligning and destroying one’s character than to accuse
one of bullying, even if it is not substantiated.
Unfortunately if someone in the bureaucracy does not
like what you do, often they may take their foot off the
pedal and go light on a resolution, and often it may not
be implemented if the bureaucracy does not like it. If
the senior officers and the chief executive officer do not
like it, it never sees the light of day. I feel sorry for
councillors. Having been a councillor myself in a
different era, I say it was a very different experience. I
feel sorry for councillors because they are no longer
able to do their job.
There are a number of other issues that have been
brought to my attention. Of course ward boundaries
should always be subject to a process that is at arm’s
length from government. It should be undertaken by the
Victorian Electoral Commission and it should be done
in consultation with the local community. I again say
that I believe the three-councillor ward system needs
close scrutiny. I believe it actually institutionalises
political instability and a lack of accountability for
individual councillors, so I think that experiment needs
to end. I call on the minister to indeed make some of
those simple changes before the next council elections.
Every council suffers a similar malaise and similar
issues and problems.
The Municipal Association of Victoria and the
Victorian Local Governance Association have failed in
my view to fulfil leadership roles in this sector. The
sector is desperate for leadership — it is not getting it
within council, it is not getting it from the peak bodies
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and often it is not getting it from the office of local
government. There needs to be a method by which
these complaints are brought forward and indeed
resolved and by which guidance can be provided. I
understand that a monitor was put in place, but I cannot
understand why that has not been successful. I believe
that the process has indeed been shambolic. It smacks
of a political stitch-up. I think it will do enormous
damage to the individuals who have entered into public
service or community service with genuine intentions
and commitment, and I think we have to be wary of
similar stitch-ups. If this goes through without the sort
of public scrutiny that it deserves, then it is obviously
the first cab off the rank — wherever the government
believes, Labor believes, that it needs a bit more of a
hand in electoral prospects, it will try to follow a similar
model.
I would have liked to have quoted from some of the
Herald Sun commentary from yesterday, and while I
always respect the voice of the people that is amplified
through the Herald Sun, I think in this instance they
have probably made the wrong call.
There is also one technical question, and I am not sure
whether we can have that answered during the
committee. According to the Local Government Act
1989 the minister is required to appoint a single
commissioner. Indeed there have been three that have
been appointed, and I am not sure what the legal
implications are of the recommendations that emerge as
a result of that — whether there is an explanation, and
whether these recommendations or findings may be
compromised as a result of that. But I look forward to
following that through in committee.
I think bringing forward the election is a good thing and
making sure that ward boundaries in the future are
decided upon through an open and transparent process
at an arm’s length from government is a good thing.
The minister has failed to use the powers that she
already has without falling into the political temptation
of dismissing a council because it is politically
expedient to do so. It gives the Labor Party an
opportunity to target seats like the federal seat of
Corangamite and the Legislative Assembly seat held by
Mr Katos and to defend its marginal seat MPs in the
area. This is a political stitch-up, and it is a very sorry
day for local government. That does not mean that there
are not serious issues in government that are reflective
of the entire sector. The City of Greater Geelong should
not be the only one that is the scapegoat for a lack of
reform and a lack of will by governments of the day to
reform this sector.
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Ms FITZHERBERT (Southern Metropolitan) — I
want to pick up where Mrs Peulich has left off by
agreeing that this is a very shambolic and rushed
process for what indeed is an extremely serious matter.
The commission of inquiry report into Greater Geelong
City Council was put to the media before it was put to
the Parliament, the bill was put to the Parliament before
MPs were briefed and the bill was put up as an urgent
bill to be passed this week when no real argument for
doing so was made out.
I take an especially strong interest in this bill because
Geelong is my old home town. It is where my family
still lives and I remain a ratepayer in the city, and I was
last there just last week. It is the second-largest city in
Victoria, and it is a proudly industrial town. The
changing economy of our state has caused many
challenges and hardships for Geelong. Geelong’s
economy has broadened since I was at school, but it
still remains the case that Geelong is strongly
dependent on several major employers. The news today
that Target is moving from Geelong to Melbourne with
the loss of up to 180 jobs is a particular blow,
coinciding as it does with this news about uncertainty
and change in the city council.
I will just deviate for a moment and say that Target has
been the subject of rumour and worry for many, many
years. As long as I can remember there has been
concern that this decision will be made, and it seems
that it is a very unfortunate coincidence that today that
day has come. That of course follows on from the
closure of Alcoa’s Point Henry facility and the job
losses that have occurred there as a result. To me these
are not just numbers, they are places where my friends
and family work and have worked. I know from
personal experience how fragile the economies of
regional towns can be and equally how important it is
that government at all levels in regional towns is strong,
supportive and accountable.
To me, one of the most visible signs of effective work
by government of different levels is the waterfront in
Geelong. When I was a child, empty and almost
derelict warehouses lined the waterfront around
Geelong’s deep-sea port. The streets around them were
run down and not places anyone wanted to linger. With
the bottom falling out of the wool market, the area
around the port had declined. When the port stopped
sending shiploads of wool from Victoria’s Western
District to the world the impact remained visible and
obvious decades later. The decision to move a campus
of Deakin University and major shopping chains into
the old warehouse shells brought business, people and
money into the part of Geelong CBD that touches the
edge of the bay. There are lots of pubs in this part of
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town. Originally they were built for sailors. During the
1990s, after the move of Deakin University down to the
waterfront, they started to be full of students, and today
these pubs are part of a vibrant retail and leisure
precinct, and they have been joined by many other
businesses, large and small.
As I said earlier, this is an example of different levels of
government working together to address issues and
needs in the community and providing the sort of
leadership that is needed. This is why it is so important
that the council in Geelong is effective and showing the
kind of leadership that is needed in this town. It worries
me enormously that a town with many challenges finds
itself at this particular point of time without having
confidence in its elected leadership. The report that was
prepared by Terry Moran, Jude Munro and Frances
O’Brien raises many very serious issues. Like
Ms Dunn, I was especially horrified by the story of a
pregnant woman who asked for better ventilation in her
workplace and was verbally abused and threatened with
an axe. It simply beggars belief.
Mr Davis has ably outlined the opposition’s concerns
regarding this bill, including the shambolic rush to pass
this bill when the Minister for Local Government has
the power herself to dismiss the council. Mr Morris has
referred to the fact that we have no Scrutiny of Acts and
Regulations Committee examination of the bill, and this
week we have seen the bill being rushed into the
Parliament and threats to put it through this chamber as
well, even before the commission report had been
released. However, there was time to leak part of the
report to the Geelong Advertiser well before this.
We know that there have been issues with the Geelong
council for many years. The report describes appalling
behaviour by councillors and staff, but only Darryn
Lyons — the mayor — has been named. This does
appear to me to be an unreasonable approach, and the
reason for taking this approach has not been clearly
made out.
The attempt to leave Geelong without an elected city
council for more than four years on a couple of days
notice to the town and to this Parliament is
undemocratic and wrong. In an ideal world, and indeed
in a less than ideal world, I would hope that Geelong
would be able to elect its leadership sooner rather than
later.
The model proposed for the election of the mayor and
deputy mayor is also a surprise, and it has flaws that
have been outlined in some detail by Mr Davis. I look
forward to seeing Geelong council, and by that I mean
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councillors and staff, rebuild its culture and reputation
and become a servant of the people.
In closing, I acknowledge those who had the courage
and backbone to stand up and condemn bullying
behaviour at Geelong council, some of whom did so at
considerable personal cost. They deserve our
acknowledgement and thanks. I support this bill and the
opposition’s amendments. I believe they will help
unwind some of the political opportunism that the
government has injected into this process. Above all I
hope to see Geelong with an elected, strong and
functioning council in the not-too-distant future.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I appreciate being given the
opportunity to sum up the legislation in this place. As
has been pointed out in the contributions to this debate
from a number of members on this side of the house —
Ms Tierney for one — the idea that behaviour like that
outlined in the independent report be somehow allowed
to stand without taking action is why we believe very
strongly in taking the action we have. We believe the
action of the government, through the Minister for
Local Government, is very important in restoring the
confidence of the people of the City of Geelong, its
ratepayers and residents, so that they can have
confidence in the council they will have in the future.
The legislation before us very clearly deals with the
egregious behaviour identified by the independent
panel. I wish to place on record the government’s
appreciation to the commissioners — Terry Moran,
AC, who chaired the commission of inquiry; Ms Jude
Munro, AO; and Ms Frances O’Brien, QC — for their
independent work on the inquiry which was established
by the Minister for Local Government.
I do not wish to take up any more of the chamber’s time
by going through the sordid detail identified by the
commissioners during their investigation other than to
say that this government stands ready to rectify the
situation, which is why we brought the legislation
forward in the first place. I look forward to receiving
bipartisan support from the crossbench and other parts
of this chamber to make sure that we set a standard for
local government that all people can be comfortable
with. With that, I refer this legislation to the house.
Motion agreed to.
Read second time.
Committed.
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Committee
Clause 1
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — At the outset I wish to advise
the chamber that the government has reached an
agreement in relation to two matters pertaining to the
legislation before us. The first is that the Minister for
Local Government has agreed to consult with the
Geelong community on the governance model that will
apply when the next elections occur. The minister has
also agreed that the government will consult with the
opposition on the identity of the three administrators
concerned.
Mr DAVIS (Southern Metropolitan) — I thank the
minister for his statement and indicate that we welcome
consultation with the Geelong community on the model
that will come forward as the final option for Geelong.
That obviously pertains to some of the proposed
amendments. I also welcome the commitment to
consult with the opposition. In that circumstance, as I
have indicated to the minister, we will not proceed with
our first amendment.
Ms DUNN (Eastern Metropolitan) — In relation to
clause 1, I just want to clarify why the government has
chosen this mechanism as a way to deal with bullying
issues in the City of Greater Geelong. Why did the
government not exercise the option that is available to it
through section 223A in relation to the chief municipal
inspector and his or her ability to investigate allegations
of misconduct, serious misconduct and gross
misconduct by a councillor?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for the
question. Very simply, what we in the government have
chosen to do is to replicate the actions that were taken
where similar evidence was discovered — for example,
at Wangaratta council. What we have chosen to do here
is replicate the same action.
Ms DUNN (Eastern Metropolitan) — In relation to
the process used, it has been highlighted in the house
that good councillors in fact will be impacted by this
decision as much as those who may in fact be guilty of
misconduct, serious misconduct or gross misconduct.
Has the government given any consideration to those
good councillors and the reputational damage to them
of applying a blanket approach, as this bill seeks to do,
rather than taking options that could in fact deal with
individual councillors?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for her
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question. I would like to make the point in relation to
Ms Dunn’s question that she actually went to the
substance of the commission of inquiry that was
undertaken, as I said in my summing-up speech, by
three independent commissioners of great reputation
and experience in these areas. I am not sure that any
aspersions have been cast in relation to councillors —
those that may be, in Ms Dunn’s language, good or bad,
inherently truthful or evil — but the government has
based its response on the commission of inquiry report
itself, which does not look to identify or account for
individuals at that point other than for that behaviour
that has been identified by those independent
commissioners in relation to, of course, the mayor.
Ms DUNN (Eastern Metropolitan) — I thank the
minister for his answer. Given the minister’s answer in
relation to the bill having flowed from the report of the
three commissioners who undertook the commission of
inquiry, there was much in that report about findings in
relation to bullying and the bad culture of the
administration of the City of Greater Geelong. I ask:
why have no actions been undertaken in relation to the
administrative arm of the City of Greater Geelong?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for her
question. As the member would be aware, part of what
is proposed is the appointment of an administrator or a
panel of administrators to that council. We expect the
administrator or administrators to undertake that course
of action in determining the level of accountability
within the administration or the executive of the
council, and we will leave it to the administrator to
work through.
Mr DAVIS (Southern Metropolitan) — I agree with
some of the concerns that Ms Dunn has. While this
committee of inquiry was comprised of eminent people,
it seems to me there are a whole range of issues that
come from the way this has been conducted and from
legitimate concerns about process and about the natural
justice issues that surround these matters. Councillors
have been tarred, some fairly and some unfairly, but
that distinction is difficult for councillors to make
individually because they have not been identified. At
the same time the mayor has been identified.
It seems to me very much that there ought to have been
some opportunity for these matters to be put to
councillors, and to be put more directly, and as is
common practice in these sorts of reports, for a
statement to be made by those who wish to comment
on or refute matters in the report and put on the record a
different set of facts that may pertain. None of those
matters seem to have been part of this inquiry. My
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question is: is it the government’s intention to provide
some vehicle or opportunity for those who may wish to
correct the record or put an alternate view? Is there
some plan to provide an alternate way for them to put
these things in the public domain?

Ms DUNN (Eastern Metropolitan) — I thank the
minister for his answer. Does he consider that this
mechanism, by dismissing all councillors, is in fact
denying councillors natural justice in relation to the
findings in the report?

Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I will accept a large part of
Mr Davis’s contribution as comment, but in relation to
the specifics of his question, certainly there will be an
election in the future for the Greater Geelong City
Council, as identified both in this legislation and in the
amendments that have been put forward by the
opposition, so at a future point in time no doubt those
councillors that feel disaffected will have an
opportunity to put their case to the community.

Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for her
question, and — no.

Mr DAVIS (Southern Metropolitan) — Democracy
is a fantastic thing, but in this case it is a one-sided set
of information that is now in front of the community.
Whilst I in no way resile from criticism of those who
have behaved incredibly poorly in some cases and who
have been partially identified, it does seem that there
has not been an opportunity for a concept of natural
justice to apply here through people being able to make
direct points to refute some of these matters. I put on
the record our concern about that matter.
Ms DUNN (Eastern Metropolitan) — In terms of the
bill before us — and the minister is capturing all
councillors within the Greater Geelong City Council in
this bill — there is a mechanism available to
government that allows the immediate suspension of
the councillors of the City of Greater Geelong. Given
the findings of the report and some very significant
issues that have been revealed in that report in relation
to bullying and a toxic culture within the organisation,
why has the government chosen not to suspend
immediately that council and put an immediate end to
the bullying? According to the findings of the report
that talk about bullying, that bullying has been
persisting on and on, and it could have been nipped in
the bud immediately with a suspension of the
councillors of Greater Geelong.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for the
question, but I will treat that as comment. Again, this
report of the commission of inquiry is quite extensive.
It was undertaken, as I said, by three very eminent
professionals, independent of government, and so we
think that the report stands on its merit, and the
evidence as presented in that report identifies why in
fact the government has chosen this course of action.
We do not think that there is anything more that we
could add.

Ms DUNN (Eastern Metropolitan) — I thank the
minister for his answer. In relation to the model of
governance that is used in the City of Greater Geelong
and what this bill proposes, put together with the
findings of the report of the commission of inquiry that
talk about the breakdown in relationship between the
directly elected mayor and the rest of the council
cohort — which of course does come with its problems
because it sets up two groupings within the council, let
alone the addition of a third grouping, which is the
potential for a directly elected deputy mayor, although I
do note that all of the amendments seek to remove
that — will the government consider in future removing
the model of a directly elected mayor from the City of
Greater Geelong, because it has been an abject failure
for that community?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member again for
her comment. The Minister for Local Government has
made both her and the government’s view on this
perfectly clear, and we have agreed to accept the
recommendations as they lay bare in the commission of
inquiry report. The Minister for Local Government has
made a number of statements on this particular matter,
and I will leave them at that.
Ms DUNN (Eastern Metropolitan) — I thank the
minister for his answer. In relation to some of the
commentary by the commissioners around
single-member wards, I note that the Victorian
Electoral Commission (VEC) has completed a review
of the Greater Geelong City Council which
recommends multimember wards. Is the minister able
to clarify whether the government will in fact sign off
on that current VEC review and implement
multimember wards for the next election at Greater
Geelong?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for her
question, and I refer to the immediate answer I just
gave.
Mr ONDARCHIE (Northern Metropolitan) — I
refer to clause 1(a) on the dismissal of the Greater
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Geelong City Council. Is it just about misconduct and
bullying, the reason that the government is looking to
dismiss the Geelong City Council?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for his
question. I will not speculate other than to, again, rely
on the commission of inquiry undertaken by three
eminent individuals and the findings that they made. As
Mr Ondarchie would be aware, of course, we had no
role in government to play in relation to the
commission of inquiry that was undertaken, and so I
think it would be improper to speculate as to what my
motive would be, when I was not involved with the
report and nor was the government.
Mr ONDARCHIE (Northern Metropolitan) — I
thank the minister. Is bullying and misconduct by
councillors acceptable?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for his
question, and again I refer him back to the commission
of inquiry report.
Mr ONDARCHIE (Northern Metropolitan) — I
have read the report, as I am hopeful the minister has as
well. Part of that report talks about misconduct and
elements of bullying by councillors. Is that behaviour
acceptable to the government?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I think, by virtue of the fact
that the government has adopted all of the
recommendations in the report and we are sitting here
with legislation that is now going through the
committee stage, it is self-evident.
Mr ONDARCHIE (Northern Metropolitan) — I
thank the minister for his answer. Would the
government see bullying or misconduct by other
councillors to be, therefore, self-evident and
unacceptable as well?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for his
question. I just simply draw the member’s attention
back to the fact that we are here going through the
committee stage of the Local Government (Greater
Geelong City Council) Bill 2016, which is very
specifically dealing with the Commission of Inquiry
into Greater Geelong City Council. The eminent
persons Terry Moran, AC, who chaired it, Jude Munro,
AO, and Frances O’Brien, QC, undertook a
commission of inquiry into the Greater Geelong City
Council — hence, the legislation of which we are here
going through the committee stage. We are not here to
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look at other councils at this point. We are here to deal
with the legislation before us.
Mr ONDARCHIE (Northern Metropolitan) — I
thank the minister for his answer. As the minister
representing the Minister for Local Government in this
place, would he then rule out analyses of other councils
where there is evidence of misconduct and bullying?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I would simply draw the
member back to the reason that we are here going
through the committee stage — which is, I repeat, the
Local Government (Greater Geelong City Council) Bill
of 2016.
Ms DUNN (Eastern Metropolitan) — I draw the
minister’s attention to one of the findings in the report,
which is on page 24, and I will quote. It is in relation to
bullying within the administration:
One of the worst incidents of bullying given in evidence
involved a pregnant employee who asked for the chemicals
shed at her workplace to be ventilated. In response she was
told by the manager on site, ‘Ventilation, I will give you f’ing
ventilation’. The manager then took to the walls of the shed
with an axe. This occurred in front of a number of witnesses.

It is a horrendous example of workplace bullying, and
my question is in relation to that. Given the extent of
the bullying and the ferociousness of the bullying, what
actions will the government be undertaking to protect
vulnerable workers who are seemingly left in the lurch
at this point in time because there are a number of time
delays before there is even an opportunity for those
administrators to come in and start to drive levels of
accountability in the organisation?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — In a similar vein to the
answer that I gave to Mr Ondarchie, I am not here to
speculate or to go through the evidence provided in the
commission of inquiry report. I am here to go through
the Local Government (Greater Geelong City Council)
Bill 2016. In relation to Ms Dunn’s concern, basically
the commission of inquiry report recommends a
process to deal with this. The government will make
sure it is investigated. It will take a period of time to
work through, which is why I said in an earlier answer
that the administrator will be responsible for assisting in
that process that the member has described.
Ms DUNN (Eastern Metropolitan) — I can only
hope that woman does not return to that manager.
However, I go to — —
Honourable members interjecting.
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The DEPUTY PRESIDENT — Order! I ask
Ms Dunn to repeat her question; I could not hear it.
Ms DUNN — My question is in relation to the
recommendations in the commission of inquiry report.
The minister has said the government will be accepting
all of the recommendations. As part of that, can the
minister advise whether the government will be
mandating 20 to 30-year outcome-focused vision and
strategic plans for all local government authorities or
cohorts perhaps of local governments, such as greater
cities?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I draw Ms Dunn back to the
fact that we are here to discuss the Local Government
(Greater Geelong City Council) Bill 2016 and not to
have discussion in relation to other councils across
Victoria.
Ms DUNN (Eastern Metropolitan) — I note in
relation to this report, from which this bill stems, that
there is a lot of commentary around financial planning
in relation to the council and the patch mentality. The
bill suggests that the best way to deal with that and all
the other matters that have been raised in the report is to
dismiss the councillors within this council. I am
wondering what the minister’s suggestions are in
relation to how council provides long-term strategic
planning when there is random influence in relation to
marginal electorates that receive funding constantly and
in a random sort of way. Where is the capacity for
councils to deal with that in long-term financial
planning?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — Again I refer Ms Dunn back
to the fact that we are here dealing with a very specific
piece of legislation in relation to the Greater Geelong
City Council. Ms Dunn may have queries or concerns
about the long-term viability or planning, strategic or
otherwise, of other councils. I suggest that this is not the
time or forum to deal with those, but she is welcome to
have those discussions with the Minister for Local
Government directly.
Ms DUNN (Eastern Metropolitan) — How will the
bill address the backlog of staff complaints of bullying
and harassment that the commissioners indicate have
been allowed to build up?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — There is good reason why in
the initial scope of the legislation before us we allowed
for what we believed to be sufficient time to address the
myriad issues that were raised and exposed in the
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commission of inquiry report. We on the government
side understand that the Greens have concerns about the
length of time identified in this legislation. We felt that
that period of time was warranted to deal with the very
issues that Ms Dunn has raised. We believe that they
will take some time to work through and that the
administrator has a large backlog of claims, as
Ms Dunn has described, so we look forward to the
Greens’ support for the length of time specified within
this legislation.
Ms DUNN (Eastern Metropolitan) — Is the minister
suggesting that workers may have to wait over four
years to have their issues resolved, should they be one
of those staff members whose complaints are included
in the backlog of staff complaints of bullying and
harassment?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — No, that is not what I was
suggesting at all. What I was suggesting was that the
period of time that we suggested continue to be
provided for in the legislation, because the
administrator obviously has a great many things to deal
with. That said, however, we believe that the expected
process will take at least two years.
Mr ONDARCHIE (Northern Metropolitan) —
When the council is dismissed and the government
consults with the community on the appointment of
administrators, what is the expected duration of the gap
between the dismissal of the councillors and the
appointment of administrators?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I am not sure whether
Mr Ondarchie was in the chamber at the outset of the
committee stage where I made a comment that we
would in fact be consulting with the opposition on the
identity of those three administrators, which I
understand we have agreed to with Mr Davis and the
opposition.
Mr ONDARCHIE (Northern Metropolitan) — The
minister’s answer did not really go to the heart of my
question. My question was more about whether there
will be any gap between the dismissal of the council
and the appointment of the administrators.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — We will obviously look to
expedite those types of decisions as quickly as possible
to ensure that the residents and ratepayers of Greater
Geelong have representation, be it in the form of an
administrator or otherwise. We will seek to have those
discussions with the opposition as quickly as possible,
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as we have promised and as the opposition has agreed
to.
Mr ONDARCHIE (Northern Metropolitan) — I
thank the minister. My question goes to any gap. Is it
the expectation of the government that there will be any
gap between the time the councillors are dismissed and
when administrators are formally appointed to care for
the residents and ratepayers of the City of Greater
Geelong?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — Again I thank the member for
his question. That is obviously presupposing that the
legislation will be passed, and we obviously hope that it
will be. But again, at this point in time, without some
semblance of guarantees I am not sure that I am in a
position to give Mr Ondarchie a finite period of time,
other than to say it is the government’s intention that,
should this legislation pass through the chamber, we
will expedite that process with the assistance of the
opposition in consultation, as we have consistently said
in our discussions with the opposition.
Mr ONDARCHIE (Northern Metropolitan) — I
thank the minister. Will there be any period of time,
subject to this legislation being passed, when the people
and the ratepayers of the City of Greater Geelong will
be without formal representation, be it by either
councillors or administrators?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank Mr Ondarchie for his
question. Given the qualification, subject to this
legislation being passed, we would hope that there
would be little to no period of time before the
appointment of the administrator or administrators.
Again we would need to consult with the opposition,
and the expectation on this side of the chamber is that
the Minister for Local Government will be doing that to
ensure a smooth transition.
Mr ONDARCHIE (Northern Metropolitan) — The
minister has said in his response there will be little or
no time. My question is quite specific: will there be a
gap or not?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for his
question. It is not our expectation that there will be a
gap, but the reason I say that is not to intend to
obfuscate or have it felt that I am obfuscating in regard
to Mr Ondarchie’s question but simply to state that
there are some things in life I can give no guarantees
about. For example, I very much hope to be alive
tomorrow — some people in this chamber may hope
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that I am not, but I hope for my family’s sake that I
am — but I cannot give a guarantee in relation to that.
To make this guarantee to the member would require us
to have those consultations with the opposition and for
those consultations to occur in a quick, efficient and
acceptable way for us to be able to proceed on that
basis.
I can further clarify for Mr Ondarchie that should the
bill be passed by this chamber, returned to the
Legislative Assembly and passed this evening, and
should the bill be given royal assent tomorrow, then we
believe that the interim administrator could be sworn in
as early as Saturday — just to give him that example.
Mr ONDARCHIE (Northern Metropolitan) — I
hope for the sake of the minister’s family as well that he
continues to be alive tomorrow.
With the minister’s best intention about potentially
consulting with the opposition and appointing an
administrator with the best of hope for Saturday —
given that you cannot give any guarantees in life —
what would the government’s position be on protecting
and caring for the workers at the City of Greater
Geelong, who are going through quite a tough time
right now, should there be an interim period?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank Mr Ondarchie for his
question and his concern about the workers, because of
course as the commission of inquiry report does point
out there was a great deal of abuse of staff, which
obviously we all remain very concerned about.
Certainly the staff remain under the employ of the
CEO, so until an administrator is appointed over the top
the CEO has care and responsibility for the staff
underneath them.
Clause agreed to; clauses 2 to 9 agreed to.
Clause 10
The DEPUTY PRESIDENT — Order! I call on
Mr Davis to move his amendment 2 to clause 10, which
seeks to amend the timing of the election of the Greater
Geelong City Council. In my view this amendment
tests Mr Davis’s subsequent amendment 3.
Mr DAVIS (Southern Metropolitan) — I move:
2.

Clause 10, line 6, omit “2020” and insert “2017”.

This has been discussed extensively across the chamber
and in debate today. The opposition believes that
October 2017 is the right date for the return of the
council. We accept the need to remove the council now,
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but we do not accept the government’s view that 2020
is the correct date for the return of the council. After the
close questioning of Terry Moran on Tuesday about his
report it is clear that the report does not stipulate a
specific date. Indeed the date of 2020 bears no hook or
link to that report.
It is clear that the normal local government election
cycle would see council elections in October 2016 —
that is, this year — and in many respects it would be
worth indicating that it would be good for the council to
return then. The Moran report and the commentary by
Mr Moran make it clear that that period is not quite
sufficient for the work that needs to be done, and I think
in this context it is also probably worth reiterating the
time periods in relation to recent council removals.
I am going to put these on the record, because I think
they do provide a valuable context: Nillumbik, from
October 1998 to March 1999; Darebin, from May 1998
to September 1998; Melbourne was a case where the
election was brought forward by nine months in 2000;
and Glen Eira council was removed from August 2005
to November 2005. So you can see that the period is
relatively confined in most of these cases. In the case of
Wangaratta, it is from September 2013 to October
2016 — the minister has said that the council will
return at that point — so that is a longer period.
Brimbank is a longer period, from September 2009
until potentially a return of the council — and I am less
convinced that this is satisfactory — in October 2016.
The Brimbank case is, I think, a special case because,
as I said in the second-reading debate, of the deep-set
financial irregularities, the links to the Labor Party and
the systemic corruption across a whole area of the city,
so I think it is a case out on its own. If you take that and
move that out as a separate case, you can see that in
most of these other cases the period for which the
council has been out, as it were, has been relatively
confined, and I think that is an important piece of
context.
But we do think that the challenge at Geelong is greater
than in some of those other councils. Clearly, in the
case of Terry Moran’s report, there are some deep-set
cultural issues that will take a little longer to deal with.
It is clear that some of those bureaucrats who have
contributed to this over a longer period — over three,
four or five council cycles — are part of the problem
that will need to be dealt with by the administrators and
indeed subsequently perhaps by the council. But we
think that a period to October 2017 is sufficient for the
work that needs to be done, for the clean-up to occur
and then for local democracy to be returned. A period
to 2020, as members can see, would be an outlier of
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council periods without local democracy. With the
exception of Brimbank, it would be the longest period
of any of those recent council removals. I think it is a
fair set of comparisons, and we believe that the right
balance between the need to clean up the council and
the need to ensure the return of local democracy is an
October 2017 date.
The other point that is salient from the Moran report is
the need for longer term planning in Geelong. The
particular challenges — the cultural challenges and
most importantly the economic challenges — faced by
Geelong and the region are significant and the longer
term planning that is pointed to by the Moran report
will require local democratic input. The cultural
changes, long-term planning buy-in and vision for the
city and region cannot be arrived at easily by
commissioners or by administrators of some type. It
actually requires a democratically elected council to
have that linkage to the community and the buy-in in
the community for that plan. After all, such a longer
term plan — I take some of the points made by
Ms Dunn in her contribution earlier about that plan and
perhaps the doubtfulness of some 30-year planning
cycles, but leaving that aside — and a longer term
vision for the region and for the city is a good thing,
and that requires the return of the local council at a
point before 2020. We cannot wait until 2020 to see
democratic buy-in for a plan for the community. So the
very points in the Moran report make it clear that the
council needs to come back earlier.
The government I think will also — I will ask the
minister a question perhaps around this — need to
provide support and backup for the administrators and
ultimately for the return of the council if our
amendment is accepted. I would be interested to know
if the government intends to provide any additional
resources or support to achieve those aims.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank Mr Davis for his
commentary. I also thank Mr Davis for the good-faith
discussions that he has had with the government, not
with myself but with the government. I put on record
that the government is prepared to accept the
amendment as moved by Mr Davis.
Ms DUNN (Eastern Metropolitan) — I did speak to
this in my earlier contribution, but the amendment
moved by Mr Davis is an exact replica of the Greens
amendment in relation to this. The Greens have been
very clear in terms of their support for local democracy
and returning local democracy to Geelong as soon as
possible. Sadly for the people of Geelong they have had
a model foisted on them that has not provided that
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community with the best outcomes. We would certainly
prefer to see a model where the councillors are elected
per se and then from within their own number they
determine who is the mayor and who is the deputy
mayor, but that is not to be for the people of Geelong.
However, they have every single right to be represented
at a local level. Local government is the tier of
government closest to the people, and I would hate to
see a scenario continue for four and a half years where
the local community of Geelong simply cannot pick up
the phone and talk to their local council about the
myriad issues that local government does address on
their behalf.
In terms of the amendment, in terms of its neatness, it
actually provides an opportunity for an incoming
council in Geelong to represent its community for three
years — a three-year term up until the next round of
general elections for local government. It makes sense
to do so. I think it provides the time that the
government is seeking to break that. We of course are
always very concerned with the sacking of councils
generally. We are very concerned that good councillors
get swept up in that, and for us it is very important that
democracy is restored as soon as practicable. This is a
practical date, and we will be supporting the
amendment.
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negotiations on these matters. These clauses in effect
relate to the deputy mayor, the point here being that
what we should see in this context is a better outcome. I
think we have said enough on it, but I think that is the
point in question.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank Mr Davis for his
gracious comments about the discussions he has had
with my colleague in the other place the Minister for
Local Government, Natalie Hutchins, and her staff.
Again the government will support this new clause as
put by Mr Davis.
Ms DUNN (Eastern Metropolitan) — We will most
certainly be supporting the amendments, which
replicate the Greens amendments in relation to the
upcoming general election proposed for the City of
Greater Geelong.
New clause agreed to.
The DEPUTY PRESIDENT — Order!
Mr Dalidakis’s amendments 2 to 5 are to omit
clauses 12 to 15. Members are reminded that to support
these amendments they should vote against the clause
standing part of the bill.
Clause 12 negatived.

Amendment agreed to; amended clause agreed to;
clause 11 agreed to.

Clause 13 negatived.

New clause

Clause 14 negatived.

Mr DAVIS (Southern Metropolitan) — I move:

Clause 15 negatived.

3.

Insert the following New Clause to follow clause 11—

Clause 16

‘A Amendments relating to general election to be
held in 2017

Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I move:

In the City of Greater Geelong Act 1993 —
6.
(a) in the heading to section 8, for “2016”
substitute “October 2017”;
(b) in section 8(1), for “2016” substitute
“October 2017”;
(c) in section 9, for “2016” substitute “October
2017”;
(d) in section 16, for “2016” substitute “October
2017”.’.

It is my understanding, and I seek your guidance on
this, Deputy President, that the clauses in my other
amendments relate to amendments that have also been
circulated by the government. I want to put on record at
this point the agreement with the government on these
matters and to thank the minister and her staff for the

Clause 16, lines 16 to 24, omit subclauses (1), (2) and
(3).

Ms DUNN (Eastern Metropolitan) — The Greens
will be supporting this amendment and the raft of
amendments which are essentially omitting clauses and
subclauses, because it is these amendments that remove
a provision for a directly elected deputy mayor. It is our
view that this would be a deleterious way forward for
the council cohort in that it introduces a third grouping
in the councillor group. Rather than having a positive
outcome, it would be a negative outcome, and a
negative outcome for that community, so we will most
certainly be supporting this amendment.
Mr DAVIS (Southern Metropolitan) — Likewise,
the opposition supports this amendment. This is part of
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the set of amendments to ensure that the deputy mayor
model in the form that was put out in the bill does not
proceed. They are now I think a matter of agreement
across the chamber. I note, as Ms Dunn has outlined,
that the introduction of a deputy would actually
complicate the matter rather than simplify it. The
government now proposes to consult about the best
model for Geelong later this year and come back with
proposals for the best model in the lead-up to a 2017
date for election that has been amended in the bill.
Amendment agreed to; amended clause agreed to.
Clause 17 negatived.
Clause 18 negatived.
Clause 19 negatived.
Clause 20 negatived.
Clause 21 negatived.
Clause 22 negatived.
Clause 23 agreed to.
Reported to house with amendments.
Report adopted.
Third reading
Motion agreed to.
Read third time.

SEX OFFENDERS REGISTRATION
AMENDMENT BILL 2016
Second reading
Debate resumed from 24 March; motion of
Ms MIKAKOS (Minister for Families and
Children).
Mr O’DONOHUE (Eastern Victoria) — The
opposition will be supporting this legislation, the Sex
Offenders Registration Amendment Bill 2016. Before I
talk about the bill itself, let me go through the genesis
of the reforms that are before the Council tonight. In
April 2011 the then Attorney-General, the member for
Box Hill in the other place, asked the Victorian Law
Reform Commission (VLRC) to review laws governing
the registration of sex offenders and the use of
information about registered sex offenders by law
enforcement and child protection agencies. The purpose
of the review was to ensure that legislative
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arrangements for the collection and use of information
about registered sex offenders enabled law enforcement
and child protection agencies to assess the risk of
reoffending, prevent further offences and protect
children from harm.
In June 2011 the commission released an information
paper that described the operation of Victoria’s sex
offender registration system and asked questions about
how it could be improved. Seventy-nine
recommendations were made in the final report that
was tabled in the Parliament on 18 April 2012. The
recommendations aimed to enable police to better
manage offenders who pose a risk of harm to children
and to provide child protection authorities with timely
information about children who might be at risk. The
first iteration of the reforms flowing from this report
were made in the Sex Offenders Registration
Amendment Act 2014, which implemented, or partly
implemented, a number — I believe it was 8 — of the
commission’s 79 recommendations.
The recommendations that were incorporated into that
piece of legislation went to information sharing
between different agencies. The legislation requires
registered sex offenders to report the names, ages and
addresses of any children with whom they have contact;
clarifies which contact a registered sex offender must
report; provides clear legislative authority to the Chief
Commissioner of Police and the secretaries of the
Department of Justice and Regulation, and the
Department of Health and Human Services to share
information; and makes other similar reforms. This was
a step in the right direction to improve the operation of
this piece of legislation, and of course the Sex
Offenders Registration Act 2004 (SORA) has been in
place since October 2004.
Again, before I get to the bill that is before us today, I
think we need to understand the context of where this
bill sits and the reforms that are being put before the
Parliament this evening. I think it is fair to say
successive governments have sought to improve sex
offender registration and to mitigate the risk of
subsequent offending in the community through
legislative means and enforcement. Of course in
addition to this bill there is also the Serious Sex
Offenders (Detention and Supervision) Act 2009
(SSODSA), which provides the legislative framework
for the most serious sex offenders. There is also reform
in this space, with a bill currently before the other place.
In general, conceptual terms this bill seeks to provide
some other options for those who are not subject to the
SSODSA but who are on the sex offenders register and
who demonstrate potential risk to the community. This
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bill seeks to give options to the chief commissioner
through the court process — with the checks and
balances of the court process — to impose conditions to
prevent reoffending and to seek to manage certain
behaviours.
The main provisions of the bill allow Victoria Police to
apply to a court for a prohibition order in relation to a
registered sex offender who the court finds poses a risk
to the safety of the community. The prohibition order
may prohibit a registered sex offender from engaging in
certain types of conduct if it considers it necessary or
desirable. The bill provides police with powers to
monitor compliance with prohibition orders, including
powers to search a sex offender subject to an order as
well as their residence. It permits police to publish
information about registered sex offenders who may
have contravened their reporting obligations and cannot
be located. It allows the Independent Broad-based
Anti-corruption Commission to monitor police
compliance with police obligations in relation to the
reporting requirements of sex offenders on the sex
offender register, and it requires the Chief
Commissioner of Police to report certain data,
including the number of persons on the sex offender
register, to the Minister for Police.
Talking through some of the main provisions of the bill,
new section 66D details how the chief commissioner
can make an application for a prohibition order. The
Chief Commissioner of Police may apply to the
criminal division of the Children’s Court for a
prohibition order in respect of a registrable offender
who is a child and in any other cases to the Magistrates
Court. The application must be in writing, include the
name of the registered offender, include an affidavit
made by a police officer setting out the grounds on
which the prohibition order is sought and include any
other information prescribed by the regulations. The
order must be served on the registrable offender as soon
as practicable after the application is made.
The legislation provides for interim protection orders in
new section 66E; and new section 66I sets out how a
court can make a final prohibition order, noting that the
test for the granting of a prohibition order is on the civil
standard of the balance of probabilities, not the criminal
standard of being beyond reasonable doubt — that is,
that on the balance of probabilities the registrable
offender has engaged in the behaviour alleged in the
application and, having regard to the nature and pattern
of that behaviour, the registrable offender poses a risk
to the sexual safety of one or more persons or of
children or the community generally.
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Before I go to the length of the order, a number of
considerations must be taken into account, as detailed
in new section 66J, including the seriousness and nature
of the offence, the period since the offence was
committed, and the ages of the registrable offender and
the victim of the offence when the offence was
committed. It gives some examples: the registrable
offender’s circumstances, to the extent that they relate
to the conduct sought to be prohibited by the order,
such as accommodation and employment needs and the
registrable offender’s need for reintegration into the
community; whether making the order is proportionate
to the risk of the registrable offender committing further
registrable offences; and the impact of the conditions of
the order on the treatment and rehabilitation of the
registrable offender. So there is a consideration of the
risk to the community but also the impact on the
registrable offender.
There is also the catch-all provision in new
section 66J(h):
any other matter the court considers relevant.

So it gives a wide discretion to the court to consider all
relevant matters before coming to a conclusion about
whether to grant a prohibition order.
An order cannot be for more than five years for an adult
or two years for a child. A range of conditions can be
included in a prohibition order, as detailed in new
section 66Q(1), which states:
The court may include in a prohibition order any conditions
that appear to be necessary or desirable in the circumstances.

An order can prohibit the registrable offender from
being in or anywhere within a specified distance of a
specified place or class of place; can exclude the
registrable offender from premises at which the
registrable offender generally resides; can prohibit the
registrable offender from engaging in specified
behaviour; can prohibit the registrable offender from
engaging in specified community activities; and can
prohibit the registrable offender from consuming
alcohol or using a drug of dependence. Those
conditions are relatively standard in these types of
orders.
As I said at the outset, the opposition supports this bill,
and it does so because of the need to provide avenues
for the protection of the community, but that is not to
diminish the challenging competing legal demands and
principles at play with a bill such as this. I note that the
statement of compatibility runs to six pages and
provides some significant analysis of the rights
engaged, such as the search powers, the testing for
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drugs and alcohol, the requirement to provide
assistance, the disclosure of personal information of
offenders, the right to privacy in section 13 of the
Charter of Human Rights and Responsibilities Act
2006, and of course the reverse onus issue. These are
difficult issues, as is reflected in the Scrutiny of Acts
and Regulations Committee report. When the bill goes
into committee I will seek to perhaps explore some of
those issues in further detail with the minister.
In consultation on the bill I have received feedback
from the Law Institute of Victoria (LIV), which
expressed concern about some of these human rights
issues that are engaged. It expressed concern that the
prohibitions are broad in terms of what they can restrict
and about the breadth of the monitoring and the search
and seizure powers. It expressed concern regarding the
court’s capacity to deal with what it perceives may be
an influx of orders, so would be a resourcing issue for
the court. The LIV makes the point:
The hearing of contested applications — cross-examination
of deponents of affidavits et cetera — will take a significant
amount of time. Appeals will ensue. Add to that the
provisions about application for return or forfeiture of
property seized under the abovementioned provisions. These
will all lead to the court being placed under extreme amounts
of pressure.

I am not so sure that there will be such an influx of
applications for orders, but I suppose we will not
necessarily know until the bill is passed. But I flag that
resourcing issue with the government and with the
minister.
I also note the LIV says:
Further concerns arise regarding the penalties for
contravention (either for not assisting with access to a
computer or breaching the order) which are at five years
imprisonment. We are concerned that this is conceptually
flawed. The court dealing with these matters is expressed as
the Magistrates Court which, for a single offence is unable to
get up to the five-year max … The way it is expressed
suggests that the Magistrates Court makes the orders and
deals with the breaches. Even on appeal, the County Court is
restricted to the summary maximum.

That is a point which I think it would be useful for the
minister to address either in committee or in summing
up the second-reading debate on the bill.
In consultation with the Police Association Victoria, the
association said it supports the bill but made the point
that while the creation of the regime of conditions and
new orders is in the interests of community safety and
has its support, it requires more compliance and
governance and requires more police time — because
police are the ones who will be looked to, first of all, to
make the applications and make the cases for the
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applications. It is the chief commissioner who will
bring the applications before the court, and of course if
an order is made, it will be a matter for the police to
then enforce it, and that creates resourcing pressures as
well.
I suppose there are several aspects to this bill. There is
the worthy policy aspect of creating something in the
middle, up from the current regime under the SORA
but less than that under the SSODSA. I think this bill
does do that. These orders, while having wide
discretion, are subject to court approval. They are
subject to an limited time frame, and therefore, while
having that broad discretion for the court, they have the
support of the opposition and flow, as I said, from the
VLRC commissioned report back in 2011.
As I said in my introduction, this is an ongoing process
of improvement and refinement — there are definitely
issues around competing rights and the rights that are
engaged, and there are issues around resourcing both of
the courts and of Victoria Police. I would like to thank
Ms Pennicuik for the advice I received earlier this week
about amendments she will be pursuing. I will leave it
to her to obviously move her amendments. I will just
flag with Ms Pennicuik that while the opposition is
interested in hearing in her contribution the reason for
her three specific amendments, it is not inclined to
support them. I will give further detail or refine the
position of the opposition subject to hearing
Ms Pennicuik’s contribution about the reason for those
amendments. As I said, the opposition supports this bill.
It is the second tranche of amendments flowing from
the VLRC report and it builds on the current regulatory
regime for sex offenders. We look forward to the bill’s
passage.
Ms PENNICUIK (Southern Metropolitan) — The
Sex Offenders Registration Amendment Bill 2016
makes a number of amendments to the Sex Offenders
Registration Act 2004. Broadly they are to introduce
prohibition orders, which will allow the court to order a
registered sex offender to not engage in certain types of
behaviour, such as to go to certain places, to contact
certain people, to engage in specified employment or to
consume alcohol or a drug of dependence. The duration
of the prohibition order under this bill will be a
maximum of five years for an adult and two years for a
child.
The bill also gives the police powers to monitor the
conditions of a prohibition order, to enter the premises
of a registrable offender and to search the premises and
the offender if they suspect on reasonable grounds that
it is necessary to do so to monitor the compliance of the
offender with a condition or conditions to which the
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monitoring relates or if they suspect on reasonable
grounds that the offender has engaged in behaviour
associated with an increased risk of contravening the
monitoring condition. A rather complex thought there.
The bill also creates powers to seize property and gain
access to a computer or electronic device that belongs
to the registrable offender. The bill also gives the police
increased powers to locate missing registrable offenders
and gives the Chief Commissioner of Police the power
to publish information about certain registrable
offenders who cannot be located. The bill also expands
the monitoring role of IBAC in relation to the act.
I think I have said before that one of the most difficult
areas for legislation is to deal with convicted sex
offenders who have served their sentence but who do
pose either a serious risk of reoffending or a less serious
risk, if I can put it that way, of reoffending. We have in
place the Serious Sex Offenders (Detention and
Supervision) Act 2009 (SSODSA) regime of
supervision and detention orders for serious sex
offenders, which we have dealt with on many occasions
in this Parliament, and we have the Sex Offenders
Registration Act as well, but that comes with some
fundamental problems. One of the problems
fundamental to the Sex Offenders Registration Act is in
fact the broadness of the register.
The act was established in 2004 and has operated since,
and under the act all adults who are sentenced for
sexual offences involving children are automatically
included on the register. Sex offenders under the age of
18 years and adults sentenced for offences against
adults may be included on the register by a court order.
Registered sex offenders living in the community are
required to keep police informed about their personal
details and whereabouts for a period determined by the
act. They are also required to record the names and ages
of children with whom they live or have regular
unsupervised contact. Adult offenders are required to
report for 8 years, for 15 years or for life, depending on
the offence for which they have been sentenced. Young
offenders report for 4 years or for 71⁄2 years. Apart from
requiring offenders to meet their reporting obligations,
the act also prevents offenders from engaging in
child-related employment.
The Victorian Law Reform Commission (VLRC)
review of the Sex Offenders Registration Act in 2011
handed down some 79 recommendations to improve
the operation of the scheme. The review was conducted
after the Ombudsman’s report Investigation into the
failure of agencies to manage registered sex offenders
in February 2011, which examined a failure by police
to notify the then Department of Human Services of
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more than 300 registered sex offenders who did have
unsupervised access to children or who were living
with them.
In 2014 the coalition government introduced
amendments to the act that implemented only a few of
the VLRC recommendations, and many
recommendations were left out that would have greatly
improved the effectiveness of the scheme. During the
debate on that bill I outlined the VLRC’s strong
criticism of how broad the scheme is and argued that
the focus of the scheme needed to be sharpened. The
VLRC recommended that there should not be
mandatory inclusion on the register since not all sex
offenders present the same risk of offending.
The current undifferentiated method has led to a
register which appears to have outstripped initial
estimates of its size and is becoming increasingly
expensive and difficult to maintain. It is also more
difficult for police and child protection authorities to
allocate risk ratings and investigative resources when
details of people who might potentially be dangerous
reoffenders sit alongside details of offenders who pose
little or no risk of harm. This situation persists today
and will still persist after this bill is passed. That was
one of the key recommendations of the Victorian Law
Reform Commission review of five years ago, and still
nothing is being done about that.
Liberty Victoria and the Law Institute of Victoria
shared these concerns, and they also outlined the need
for more judicial oversight of the regime, in particular
in adding people to the register. I sought then to have
that bill referred to the Legal and Social Issues
Legislation Committee because it was such an
important piece of legislation and important piece of
public policy and because the bill did not go far enough
in implementing all the recommendations needed.
However, neither the government nor the then
opposition, with their reverse roles now, agreed to that.
Of course we know that the previous government did
not agree to any of its bills going to the legislation
committees — that was just its default position. It is a
pity that did not happen because it would perhaps have
been very useful in casting more of a light on making
the Sex Offenders Registration Act 2004 and the
scheme work more effectively.
With regard to this bill, the Acting Minister for Police
speaks firstly in the statement of compatibility of the
devastating impact of sexual offences on the
community and the long-term harm to victims and their
families and he outlines the compulsive and recidivist
nature of registrable offenders — well, of some
registrable offenders, I would say. But everyone
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understands very clearly the devastating impact of
sexual offences — particularly serious sexual
offences — on the people against whom they are
perpetrated, on their families and on the community.
That goes without saying; we all understand that. But in
dealing with sex offenders, serious sex offenders and
recidivist sex offenders we want to put in place the
most effective regime for prevention, because that is
what we should be looking at — prevention of
reoffending and offending in the first place.
The minister says that circumstances and factors that
may increase or decrease a particular offender’s risk of
reoffending will differ widely and make the
management of offenders in the community a complex
task requiring a multifaceted approach that enables
intervention to be tailored according to the needs and
degrees of risk. I agree with that, but I state again that
the fact that the actual register is growing and growing
and that it is very difficult for all agencies involved to
keep track of who are the most risky offenders on such
a growing register is part of the problem that is not
being addressed by this bill.
The minister says that the amendments in this bill will
assist the police to improve the management of
registered sex offenders and the risk that they pose to
the community. I think some of the provisions of it will,
but I still think we will be stuck with the problem of the
register itself. He also recognises correctly that most or
a great deal of sexual offending occurs within the home
where the family is; very sadly, the offender is often a
family member, a relative or another person who is in
contact or in a position of trust with children. We know
that from, for example, the Royal Commission into
Family Violence, the parliamentary inquiry into the
handling of child abuse by religious and other
non-government organisations and many other inquiries
and reports that have been released publicly in recent
years. Many studies have indicated that registration
alone is not an effective means of reducing sexual
abuse, particularly in the domestic context involving
children.
I have raised the issue of the register. I am not the only
person to raise that issue. The Law Institute of Victoria
raised it and the Victorian Law Reform Commission
raised it. It is not being addressed. It was not addressed
in 2014 and it is not being addressed by this bill.
In terms of this bill, new section 66B of the principal
act provides that in deciding whether to make, vary,
revoke or extend a prohibition order or to vary a
corresponding order the court must give paramount
consideration to the sexual safety of the community.
However, in making this determination the court is not
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required to identify any specific risk posed to a
particular person or a particular class of person, just to
the community in general. The purpose is to provide the
court with a broad discretion to make orders as it sees
fit.
New section 66C provides that a registrable offender is
properly notified of an order either when the court order
is made, in circumstances where the registrable
offender is before the court, or when the order is served
on the registrable offender. The Chief Commissioner of
Police applies to the criminal division of the Children’s
Court if the offender is a child or in any other case to
the Magistrates Court.
In the bill under division 3 the court may make an
interim prohibition order on an application under new
section 66E if the court is satisfied on the balance of
probabilities that the registrable offender poses a risk to
the safety of one or more persons or of children
generally and it is necessary to make an order to reduce
that risk pending a final decision. If the offender is an
adult, the court may make an order whether or not the
offender is present when the order is made.
Interim prohibition orders can also be made where both
parties consent and the court does not have to be
satisfied that the registrable offender poses a risk to any
person and that the order would reduce that risk. The
court is also not required to conduct a hearing unless it
determines that it is in the interests of justice to do so.
Factors to consider can include whether the person is
legally represented and if they have the capacity to
consent, whether they are subject to a condition which
may prevent them from understanding the proceeding
and the effect of consenting.
Division 4 goes to final prohibition orders, which are
made if the court is satisfied on the balance of
probabilities that the registrable offender has engaged in
behaviour in the application and, having regard to the
nature and pattern of that behaviour, that the registrable
offender poses a risk to the sexual safety of one or more
persons or of children or the community generally. Like
interim prohibition orders, final prohibition orders can
also be made where both parties consent without the
need for the court to be satisfied as to any grounds
being made out regarding safety.
One of the issues that I would like the minister to
answer with regard to this is in terms of a final
prohibition order. It can be made where both parties
consent, but is there legal advice provided to the person
who the order is being made against, if they are
consenting, to make sure they know what they are
consenting to? If it is a consent order, it is not a court
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making the order without consent — it is the consent of
the parties — so then does that person have the right to
legal advice?
It is important to note that the considerations in making
a final prohibition order include the seriousness and
nature of the offence, the period it was committed, the
ages of the offender and the victim and the
circumstances of the registrable offender and the extent
to which they relate to the conduct sought to be
prohibited by the order. Additional considerations if the
registrable offender is a child include the child’s
education, training and employment needs; whether the
order would prevent the child accessing services such
as therapeutic services; the need to strengthen and
preserve the child’s relationship with their family; the
need to minimise the stigma to the child resulting from
making a prohibition order; and the desirability of
allowing a child’s living arrangements to continue
uninterrupted. The Children’s Court must order an
assessment report before making a final prohibition
order and provide an explanation of it to the offender.
Acting President, I have some amendments which I
would like circulated.
Greens amendments circulated by Ms PENNICUIK
(Southern Metropolitan) pursuant to standing
orders.
Ms PENNICUIK — The reason I have cause to
have the amendments circulated is that they go to the
topic we are on now, which is the making of a
prohibition order against a child. In fact the additional
considerations with regard to making a prohibition
order against a child are very similar to the
considerations under the Bail Act 1977 with regard to
children. Under the Bail Act, if a court decides against
bail for a child, the court is required to give reasons,
and there are reasons for the giving of reasons. One of
them is to turn the court’s mind to the reasons; the other
is to make sure that the child or the person representing
the child has reasons. That is partly because children
cannot necessarily be expected to retain the reasons in
their mind the same way as an adult may, so for the
court to be required to provide reasons is a good thing.
It is something that we have agreed to in terms of the
Bail Act. In terms of this act, which has similar
considerations for the granting of a prohibition order
against a child, we could mirror those provisions in the
Bail Act. I emphasise that it is only when the
prohibition order is against a child and not against all
offenders.
In terms of the conditions of a prohibition order and
division 5, it says under new clause 66Q(1) that the
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court may include in a prohibition order any conditions
that appear to be necessary or desirable in the
circumstances. One of my amendments seeks to
remove the word ‘desirable’. I would have thought it
needed to be quite simple and clear as to why a court
would issue a prohibition order, and I think clarity is
better served by the word ‘necessary’. The word
‘desirable’ is, I think, less clear. Why something is
necessary is pretty clear. Why something is desirable is
less clear, and I do not think it is necessary — if I can
say that in this particular context I think in terms of the
seriousness of what a prohibition order can mean that
the court should be satisfied that the conditions are
necessary in the circumstances. These conditions, as we
have said before, include prohibiting contact with
specified people, being in a specified place, prohibiting
consuming alcohol and prohibiting an offender from
certain employment.
Division 6 outlines the powers of entry, search and
seizure by police under the monitoring conditions in the
prohibition order. A police officer can enter at any time
the premises an offender usually resides at if the police
officer reasonably suspects that the offender is present
at those premises and, in the presence of the offender,
can search and examine the premises and anything they
own and seize anything belonging to the offender.
The statement of compatibility — and Mr O’Donohue
raised this point — states that the court may authorise
police to enter the premises where the registrable
offender generally resides without warrant to monitor
compliance with the conditions, such as to ensure they
are not inviting children to their home, using social
media or websites et cetera. To be able to enter a
premises without a warrant is quite a strong power, so I
will be following that up with the minister during the
committee stage.
In terms of similar legislation in New South Wales and
Queensland, the police powers under this bill go further
than the acts in those jurisdictions. I did question the
minister and the minister’s advisers about that, and I
was told that they had been advised that the police in
those jurisdictions had found that the powers are not
enough in terms of monitoring a prohibition order. That
may or may not be so — the police are always happy to
receive increased powers — but it always seems to me
that it is not very difficult to get court oversight when
entering premises, and it is always more desirable, if I
can use that word, to have a warrant when entering a
place. On the other hand, if there is a concern that the
conditions are not being complied with and that those
conditions may be putting someone at risk, I can
understand that as well.
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As I said, this is a difficult area of the law, dealing with
these types of offences and offenders, some of whom
we know are very devious and most of whom by
definition do not care about the harm and trauma they
inflict upon other people, so it is a difficult area of
legislation. It is also worth saying that the similar
provisions in New South Wales in terms of prohibition
orders only apply to offenders against children and not
to all offenders, and that was a recommendation by the
Victorian Law Reform Commission as well — that the
regime only apply to offenders against children.
I turn to some other commentary. Liberty Victoria, for
example, has said the threshold for making prohibition
orders — which is on the balance of probabilities,
which is a civil test — is too low and could result in
almost all registrants being eligible to be subject to such
orders and potentially punished by imprisonment for
non-compliance. It compared that to the threshold
under the SSODSA, where the court must be satisfied
that there is cogent evidence and to a high degree of
probability. I would probably say that SSODSA
imposes a much more stringent regime than prohibition
orders, so of course it would need a higher standard as
well. But I think it is a fair arguing point that again I
will ask the minister about — as to why the government
has struck that level.
As I mentioned, the prohibition orders in the New
South Wales and Queensland regimes only relate to
child sex offenders — that is, people who offend
against children, not children who are offenders, if I
could clarify that. The VLRC did recommend that these
orders should only relate to the protection of children,
and in those jurisdictions they are in fact called child
protection prohibition orders. Some have also said that
the sex offenders register should not apply to offenders
against adults but should concentrate on offenders
against children. That is a debatable point, but I still go
back to the point of whether in fact the register itself
has become too unwieldy and therefore is not as
effective as it could be in protecting the community and
preventing further recidivism by offenders.
Mr O’Donohue raised the issue of police resourcing,
because this regime will impact on police, but it will
also impact on the already overstretched Magistrates
Court of Victoria and the Children’s Court. The
question is whether the courts will have extra resources
and the capacity to deal with prohibition orders, and
whether there has been any impact assessment done by
the government on this I am not sure. Also in terms of
the issue I raised before, in particular about people who
consent to prohibition orders, there is the question
whether they will be eligible for legal aid, because there
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are currently no funding guidelines for these orders
under legal aid.
This is a bit of a missed opportunity to actually, as I
said, look at the extent of the register. My final
amendment inserts a review clause providing that two
years after this bill comes into operation a review will
be conducted and that review will be tabled in
Parliament six months later to see how it is working
and in particular how it is impacting on the resources of
the courts and the police. Given the seriousness of the
introduction of prohibition orders and the sometimes
onerous conditions, it is good to have a review of the
effectiveness of the regime: whether the policy
objectives are being met and remain valid and whether
the terms are appropriate for securing those objectives.
In summary, I would say there is still a need for further
reforms to make sure that the act and the regime are
more effective. That includes a sharpened focus of the
register, greater judicial oversight and statutory review,
whether or not it should only be for offenders against
children, and the amendments that I am putting to
sharpen the focus about the wording of ‘necessary’
rather than ‘necessary or desirable’.
The Greens will be supporting the bill. It is a difficult
area. If I could just finish by quoting the Law Institute
of Victoria. It wrote to the Attorney-General and copied
everybody in to that letter, saying that the Sex
Offenders Registration Act 2004 registration decisions
should be discretionary and based on whether an
offender poses a risk of further sexual offending and
recommending:
1.

The removal of legislated automatic and mandatory
registration for those who commit sexual offences, to be
replaced by registration based on an individual, expert
assessment of risk;

2.

That only those assessed as posing a risk to the sexual
safety of children or other members of the community
should be included on the register;

3.

That young people are included on the register only in
exceptional circumstances; and

4.

The establishment of a panel of experts to review the
circumstances of existing registered sex offenders in
order to determine whether registrants should continue
on the register.

In that way it would be able to focus the register more
on those people who actually pose a risk to the
community, because there are people on the register
now who pose little or no risk of harm to the
community, and there are many impacts on their lives
because they are on the register.
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I think that last point by the law institute about
reviewing who is on the register and assessing whether
they should remain on there would be a good starting
point to then being more focused as to who goes on
there and who can therefore be subject to prohibition
orders. That would in fact make the whole scheme
more effective.

abhorrence of those who commit these vile acts.
Nobody — nobody — should be violated in the way
that these creatures violate women and quite often
children and sometimes men as well. These offenders
are not a lot better than animals — in fact I think it
would be safe to say it is rare to find an animal that
would do what these creatures actually do.

Mr LEANE (Eastern Metropolitan) — I am very
pleased to support the Sex Offenders Registration
Amendment Bill 2016. I appreciate Mr O’Donohue’s
contribution in saying that the opposition will support
this particular bill and also in outlining very well the
provisions of this bill, so I intend not to repeat those. I
also show my appreciation of Ms Pennicuik’s
contribution in that she highlighted that this is a very
difficult area of the law.

As the father of three daughters, obviously their safety
is my paramount concern. I see them and I see their
friends, and it is my very strong view that they have an
absolute and total right to walk the streets of our
community in safety, and anybody who threatens that
safety has to be dealt with and indeed dealt with very,
very harshly. There is a community expectation that we
as a government, via our police force and our laws,
protect them and that we lock the offenders up and
ensure that they are not in a position to reoffend.

I fully support the bill not only because this bill is a
result of the law reform commission report from 2011
but also, importantly — maybe more importantly —
because the police have separately requested these
amendments to better assist their managing the register
on which sex offenders are registered. It will give the
police the ability to prevent persons from working in
jobs or volunteering in settings that afford them the
opportunity to offend against children. While I agree
that this is a difficult part of the law, it is also a very
difficult area for our police personnel to work in, where
we set them the task of making us safe to the best of
their ability and monitoring people who are at risk of
offending in a most horrible fashion. I know that it
wears on our police personnel, and the government is
happy to initiate anything that assists our police men
and women in helping the community to be much safer
in this area.
I accept that it is a difficult area of the law and that
there are very wideranging views around the sex
offenders register — to the point that some people think
it may be too harsh and other people think it is not
harsh enough and people on the register should be
outed publicly. The government’s position on that is,
through expert advice, that doing that might further
traumatise the victims of those offenders and also have
an effect on innocent people who are related to sex
offenders — completely innocent people who have a
relationship to sex offenders through no choice of their
own. With those few words, I once again say I
commend the bill to the house.
Mr FINN (Western Metropolitan) — I rise to speak
very briefly this evening on the Sex Offenders
Registration Amendment Bill 2016. As Mr O’Donohue
has so eloquently said, the opposition will be
supporting this bill. I just want to put on the record my

I think we as a Parliament perhaps have to take a bit
more of a proactive role in making it clear to the
judiciary exactly what we want: that the rights of
victims and potential victims trump those of offenders
every time — every time. I am all for human rights and
civil rights and all sorts of rights, but the fact of the
matter is that the rights of sex offenders, once they have
committed these evil acts, are — to put it kindly —
limited. Certainly if the rights of the victims and those
who would be seen as potential victims are threatened,
then clearly they will win every time.
I see in this legislation there is reference — which I
think Ms Pennicuik was making reference to — to
offenders’ right to privacy, and I think Mr Leane made
some reference to that as well. I can understand why
some people would want to keep sex offenders’ names
out of the public arena, but I have to say that in this area
I think we have to, once again, put the rights of victims
and potential victims over the rights of offenders. For
example, I think every parent has the right to know
where danger is lurking. If I had a paedophile living
next to me and my family, I would want to know about
it. That is something that perhaps we can address in
further legislation down the way a bit. With some of
these civil libertarians their priorities are peculiar, to say
the very least. We have to protect the innocent — we
have to protect those who it is our role to protect — and
I think putting the rights, the so-called rights, of sex
offenders as our priority is just plain wrong. It is just
totally, totally wrong.
I support this bill. In saying those few words tonight I
am very hopeful that the government and the opposition
will continue to work together to provide a safe
environment for everyone and to ensure that these
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dreadful, vile, evil acts are eliminated, if not completely
obliterated, from our society.

from its budget. Labor has a track record of working
with Victoria Police to give it the resources it needs.

Mr EIDEH (Western Metropolitan) — I rise to
speak very briefly on the Sex Offenders Registration
Amendment Bill 2016, a very serious and important
piece of legislation for Victoria. This bill represents the
government’s commitment to take every measure
required to keep the community safe. The Sex
Offenders Registration Amendment Bill 2016 will
improve community safety by providing appropriate
powers to the courts and police to better manage the
risks posed by sex offenders living in the community.

In May 2010 Labor committed to and funded
1700 additional frontline police officers at a cost of
$561 million over five years. Coalition MPs often claim
these police officers as their own, but they were funded
by Labor in the 2010 budget. It is the Andrews Labor
government that is ensuring that Victorians are safe. I
commend this bill to the house.

This bill is different to the Serious Sex Offenders
(Detention and Supervision) Act 2009 as it is a more
targeted act to deal with the most serious sex offenders.
That act established a civil, non-punitive scheme that
provides for the ongoing supervision or detention of
serious sex offenders who have completed their prison
sentence and present an unacceptable risk of
committing further sexual offences.
This legislation is about safety and ensuring the rights
and protection of sexual abuse survivors. We on this
side of the house are very proud of this piece of
legislation. The introduction of a prohibition order
scheme was recommended by the Victorian Law
Reform Commission in its 2011 report entitled Sex
Offenders Registration. This bill is the second tranche
of legislation as a result of that report. The purpose of
the sex offender register is to ensure Victoria Police can
monitor sex offenders both to reduce the likelihood that
they will reoffend and to facilitate the investigation and
prosecution of any future offences they may commit.
Police also separately requested amendments to better
assist them in managing registered sex offenders,
including the ability to prevent persons from working in
jobs or volunteering in settings that afford opportunities
to offend against children.
The Andrews Labor government’s first budget, for
2015–16, delivered a record $2.5 billion to Victoria
Police to continue its important work in keeping our
community safe. We have increased police resources to
ensure that police officers can continue to monitor
offenders and keep our local communities safe. We
have worked and will continue to work with Victoria
Police and treat its members with the respect they
deserve. This is demonstrated by the agreement
between the government and Victoria Police on its
enterprise agreement. This agreement represented the
first time in 20 years that Victoria Police did not need to
take any industrial action — unlike its dealings with
those opposite, who did not care about Victoria Police,
did not listen to it, meddled in its affairs and cut funding

Mr HERBERT (Minister for Training and
Skills) — I begin by thanking those who have
contributed to this debate for their passion for ensuring
that the Victorian legislative system is designed to
protect the innocent and ensure that our laws keep pace
with increasing measures to keep some of the more
vulnerable in our society safe and certainly to crack
down on sexual predators. In saying that, I will just
clarify that of course this is but one bill of a number of
bills coming through. We do not want to confuse it with
the Serious Sex Offenders (Detention and Supervision)
Amendment (Community Safety) Bill 2016, for
instance, which is a higher level criminal offences bill
that has just passed in the other chamber and which we
will be debating here, nor with a range of other pieces
of legislation resulting from the Victorian Law Reform
Commission’s report.
The Sex Offenders Registration Amendment Bill 2016
is fairly straightforward, albeit that there may be
different views about some of aspects of it, probably
more at the fringes than at the central core of what it
seeks to achieve. Basically it is further implementation
of the 2011 Victorian Law Reform Commission report
entitled Sex Offenders Registration. It is important
legislation. It gives police additional powers to apply to
the courts for prohibition orders, and these orders allow
the courts to impose conditions on convicted sex
offenders who are on the register. It will, for instance,
enable police to seek an order for a convicted and
registered sex offender who constantly loiters and
lingers around public pools or other places where
children might congregate and where the police think
there is a danger that this is being done with a view to
committing an offence and representing a risk to the
community or posing a danger to the community. The
police can seek an order stopping the registered sex
offender from lingering around that place or others.
That is why we are introducing this bill. It is to give
police that extra bit of power to protect the community.
The police will of course need to satisfy the court that,
having regard to the nature and pattern of that
offender’s conduct, he or she poses a risk to the sexual
safety of a person or to the community in general and
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that making the order will reduce that risk. That is the
whole aim of it. The court will then only be able to
impose prohibitions which it considers are necessary or
desirable in the circumstances.
The act will also enable courts to authorise search
powers that the police may use to monitor compliance
with these orders. We all know there are issues with
using the internet for grooming, and police will be able
to have a look at internet files and see what is
happening online in terms of the registered sex
offender.
The bill allows the Chief Commissioner of Police in
extraordinary circumstances to publish information
about a registered offender who may have contravened
their reporting obligations and cannot be located. This
is not to be confused with a public register, which of
course some people wish for; this is very simply when
someone absconds and does not turn up for their
monitoring. If the Chief Commissioner of Police thinks
there is a risk and they need to find that person because
it is a major risk to the community, they then can
publish that information or advertise that information
for the purposes of trying to locate that registered sex
offender.
It allows the Independent Broad-based Anti-corruption
Commissioner to monitor police compliance with their
obligations, providing greater accountability and
confidence for the community. That is a safeguard that
I think is important. It makes a range of other important
changes, and these changes are things that we in the
Andrews government and those in the coalition and the
Greens have broad agreement on in that they will
provide greater protection for people from sexual
predators.
I will use this summing-up time to address as best I can
some of the queries that have been asked of the
government in the debate. Mr O’Donohue had a query
relating to the law institute’s question about how
offences will be treated. Basically I am advised that the
offence of contravening a prohibition order carries a
maximum penalty of five years imprisonment, which
we think is important. More serious instances of
offending are appropriately treated as criminal
proceedings to be dealt with on indictment in the
County Court. However, lower level offences can be
heard in the Magistrates Court. So how they are treated
will depend on the level of offence.
Mr O’Donohue also had a query about police and court
resources. What I can advise Mr O’Donohue is that
both the Magistrates and Children’s courts were closely
consulted during the drafting of the bill. Both were very
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comfortable that the new prohibition orders would not
create any significant impost on their operations. Police
have indicated that they are not likely to bring many
applications initially, or many applications annually
indeed, under this legislation. It appears that in other
jurisdictions which have brought in similar laws only a
handful of applicants are impacted annually.
In regard to Ms Pennicuik’s issue about legal
representation when consent is given to a prohibition
order, presumably when the person may have some
impairment or not understand what they are consenting
to in terms of not going to formal proceedings by
consenting, I am advised that new section 66I provides,
and I will just read this:
(4) For the purposes of subsection (3)(b), in determining
whether it is in the interests of justice to conduct a
hearing, the court may take into account whether the
registrable offender —
(a) is legally represented; or
(b) has impaired intellectual functioning; or
(c) is a person in respect of whom a guardianship order
is in force; or
(d) has the capacity to understand the proceeding; or
(e) may otherwise be prevented from understanding
the effect of consenting to the order.

So the court does not have to agree to a consent order,
and paragraphs (a) to (e) are the conditions that the
court may look at, as outlined in this legislation.
With those answers, I am pleased to go into the
committee stage to address the amendments. The
government will not be supporting the amendments.
However, I look forward to the committee stage and
further debate on the bill.
Motion agreed to.
Read second time.
Ordered to be committed later this day.

CONFISCATION AND OTHER MATTERS
AMENDMENT BILL 2016
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr HERBERT
(Minister for Training and Skills); by leave, ordered
to be read second time forthwith.
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Statement of compatibility
Mr HERBERT (Minister for Training and Skills)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act
2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter), I make this
statement of compatibility with respect to the Confiscation
and Other Matters Amendment Bill 2016.
In my opinion, the Confiscation and Other Matters
Amendment Bill 2016, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.
Overview
The bill contains a number of amendments to various pieces
of legislation. Many of these amendments are technical
amendments intended to clarify, rather than alter, the
operation of the law. Certain amendments of the Confiscation
Act 1997, the Criminal Organisations Control Act 2012 and
the Surveillance Devices Act 1999 do raise charter issues.
These are discussed further below.
Amendments to the Confiscation Act 1997
The bill contains numerous amendments to the Confiscation
Act. The majority of these are technical amendments which
are not intended to alter the operation of the act, but to ensure
the act operates as intended.
Property rights — section 20
Section 20 of the charter provides ‘a person must not be
deprived of his or her property other than in accordance with
law’.
The bill contains amendments to make clear that if a person
purchases property with funds obtained with a loan, then
repays that loan with the proceeds of crime, that that property
can still be considered to have been derived from the proceeds
of crime and not to have been lawfully acquired for the
purposes of the act. This amendment is being made in
response to a decision of the Western Australian Supreme
Court which held that property purchased in such
circumstances could be considered ‘lawfully acquired’ for the
purposes of the commonwealth Proceeds of Crime Act 2002.
The commonwealth Proceeds of Crime Act is substantially
different from the Victorian Confiscation Act. There are
provisions already in the Victorian act which provide that
property purchased in these circumstances would most likely
not be considered lawfully acquired for the purposes of the
Victorian act. This amendment is being made to put this
question beyond doubt. On this basis the amendment is not
likely to raise section 20 charter issues, as it makes no
substantive change to the law. If it is considered to engage
section 20 property rights, section 20 will not be limited, as
any deprivation of property will be clearly set out in the
legislation, and is therefore in accordance with the law.
The amendments aimed at making more robust the various
asset confiscation schemes found in the act (for instance, the
forfeiture and restraining orders, freezing orders, child
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pornography disposal orders and the proposed changes to
definitions of lawfully acquired property and derived
property) will engage section 20 of the charter. The very
purpose of these confiscation schemes is to deprive persons of
property, where that property was unlawfully acquired, or
used in the commission of a serious offence. In doing so the
schemes play a remedial and preventative role — by deterring
persons from involvement in serious and organised crime,
and returning the proceeds of such crime to the state.
The amendment to simplify the process for the disposal of
child pornography can also be balanced against the protection
of children under section 17 of the charter.
The Confiscation Act does not permit the deprivation of
property otherwise than in accordance with law, and none of
these amendments alter that position. The amendments do not
affect any of the safeguards contained in the act. Property will
only be subject to restraint and forfeiture by court order.
Persons will still be able to seek exclusion of property from
forfeiture by explaining how it was lawfully acquired. I
therefore do not consider that a person’s property rights are
limited by the amendments, as any deprivation of property
will be in accordance with the law.
Privacy rights — section 13 and the privilege against
self-incrimination — section 25(2)(k)
Section 13 of the charter, which deals with the right to
privacy, states that a person has the right ‘not to have his or
her privacy, family, home or correspondence unlawfully or
arbitrarily interfered with’.
The bill will amend the definition of ‘account’ (meaning bank
or credit card account) to include accounts that have been
closed. This amendment is relevant to the existing power in
the act that allows Victoria Police to issue a notice to a
financial institution that requires the provision of certain
information about that account.
The exercise of the information notice power will allow
Victoria Police access to limited information about a person’s
bank accounts. If the information notice specifies a person’s
name, the notice will require the bank to disclose the account
number and balance. If the notice specifies an account
number, it will require the bank to disclose the account
number and the name in which it is held.
This limited disclosure will amount to an interference with a
person’s right to privacy. However, it will not be an arbitrary
or unlawful interference. The legislation will clearly prescribe
the circumstances in which an information notice can be
issued, which is when a police officer reasonably believes that
the person to whom the notice relates is involved in the
commission of serious criminal offences or has benefited
from such offences, and that the issuing of the notice is
necessary to determine whether to take action under the
Confiscation Act.
There are no means to allow Victoria Police access to this
information that would be less restrictive of the right to
privacy. As noted above, the information notice power
exposes very little information about a person’s account.
The bill also provides a new purpose for which the ‘document
request’ power can be exercised by a ‘prescribed person’
(currently certain officers of the Department of Justice and
Regulation are prescribed for this purpose). This power is a
power to compel the production of relevant documents from a
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person. The bill will enable a prescribed person to require the
production of documents from a person if the production of
those documents is necessary to enforce a pecuniary penalty
order. A pecuniary penalty order is an order made against a
person convicted of an offence which requires that person to
pay to the state a sum of money equivalent to the benefit he or
she gained from that offence.
The expansion of this power is necessary because many
people refuse to pay pecuniary penalty orders on the basis that
they have no capacity to pay. Requiring the production of
documents that would establish whether this is true or not will
assist those responsible for enforcing pecuniary penalty orders
in this enforcement.
This power will engage the right to privacy where the
documents produced contain personal information. However
it is a very limited interference. The power can only be
exercised if a pecuniary penalty order has been made, and
only where it is necessary to enforce the order. It will
therefore not be arbitrary. It will be lawful because it will be
clearly set out in the legislation. I believe any interference
with the right to privacy must also be balanced against the
need to ensure the effective compliance with the pecuniary
penalty order scheme.
This amendment may also engage the right in
section 25(2)(k) of the charter, which provides that a person
not be compelled to testify against himself or herself or to
confess guilt. The amendment may in some circumstances
require a person to produce documents that lead to the
imposition of a penalty. I note however that this is a lesser
interference as the amendment will only require the
production of existing documents and will not require a
person to submit to oral questioning. I believe any limitation
of this right is justified by the need to ensure compliance with
the pecuniary penalty order scheme.
Amendments to the Surveillance Devices Act 1999
The bill will amend the Surveillance Devices Act to allow
certain officers of the Department of Economic Development,
Jobs, Transport and Resources (DEDJTR) to apply for
warrants under that act. Such a warrant permits the
installation and use of surveillance devices for the purposes of
investigating a criminal offence.
This bill will add a reference to DEDJTR into the act, and
replace references to the former Department of Primary
Industries (DEPI) with references to the Department of Land,
Water and Planning (DELWP). Officers of DELWP continue
to need access to these powers in order to investigate forestry
offences. The amendment in this bill will reflect recent
machinery of government changes and do no more than
restore access to powers under the act to fisheries officers
who very recently were able to exercise those powers.
Privacy rights — section 13
It might be considered that this amendment interferes with the
right to privacy contained in section 13 of the charter. Any
interference with a person’s privacy rights will not, however,
be unlawful or arbitrary. The amendment will be clearly set
out in the legislation and surveillance warrants will only be
sought for the purposes of gathering evidence and
information of people committing alleged fisheries offences,
as was the case up until recently. I consider any interference
with a person’s privacy rights is reasonably necessary to
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ensure that officers of DEDJTR and DELWP continue to be
able to investigate environmental crime. Illegal fishing can
have serious consequences for the sustainability of Victoria’s
fisheries.
This amendment will affect none of the safeguards contained
in the Surveillance Devices Act designed to limit the effect on
a person’s right to privacy of authorised surveillance devices.
The use of surveillance devices can only be authorised by
court order, and strict controls are placed on the use and
storage of material obtained from such devices. Agencies
who use devices must have their records and documents
inspected by the Victorian Inspectorate. This protection will
be extended to DEDJTR by these amendments.
The bill also includes an amendment to allow the relevant
minister to redact sensitive information from reports provided
by law enforcement agencies before those reports are tabled
in Parliament. The act currently requires Victoria Police to
include in these reports information that may prejudice the
safety of Victoria Police members; it does not include an
explicit power to remove the information before tabling.
This amendment protects the safety and promotes the rights
of Victoria Police members and other law enforcement
officers whose personal details may otherwise be exposed in
these reports, including the right to privacy (section 13).
Amendments to the Criminal Organisations Control Act
2012
The amendments to the Criminal Organisations Act 2012 to
consolidate the two types of declarations applicable to
organisations — prohibitive and restrictive — raise human
rights considerations under the charter.
The amendments will reduce the standard of proof required
for a declaration which can then be used as the basis for a
control order containing a condition preventing the
organisation from continuing to operate, carrying on business,
or taking on new members. Conditions of this kind engage
charter rights, including freedom of expression in section 15,
the freedom of association in section 16(2), property rights
under section 20, privacy rights under section 13 and the
protection of families and children under section 17.
Currently, such a condition can only be imposed on a control
order made following a ‘prohibitive’ declaration, which
requires certain matters about the organisation’s links to
criminality to be proved beyond a reasonable doubt. Under
these amendments, such a condition could be imposed
following a declaration obtained by proof of those matters to
the civil standard.
I do not consider that these amendments limit charter rights
for the following reasons.
First, the criminal standard of proof is the highest standard of
proof known to law. It generally applies where an accused is
facing the prospect of punishment. However, the making of a
declaration under the COCA has no immediate consequences
in terms of criminal liability for an organisation. An
application for a declaration is a civil proceeding. Criminal
liability depends upon a control order being made, and upon it
being proved to the criminal standard, in subsequent criminal
proceedings, that the control order was breached.
Secondly, safeguards will continue to apply when the
Supreme Court is considering whether to make a control
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order. At that stage, the court will need to be satisfied that it is
necessary or desirable to restrict the activities of the
organisation or its members to end, prevent or reduce a
serious threat to public safety or order.
Thirdly, the civil standard of proof will maintain a sufficient
safeguard in applications for declarations. It will ensure that
declarations are only made on proper grounds. Under
section 19(4) of the COCA, the Supreme Court will only
decide that it is satisfied of the relevant facts if satisfied by
‘acceptable, cogent evidence that is of sufficient weight to
justify the making of the declaration’.
Finally, if these amendments do limit charter rights, I consider
that any limit is justifiable. The purpose of the amendments is
to assist in ensuring that the act can be used effectively to
prevent and disrupt the operations of organisations involved
in serious criminal activity. The amendments will ensure that
when the Supreme Court imposes a control order, it has
discretion to tailor the conditions of the order to the
circumstances to achieve the aim of ensuring public safety
and order, unconstrained by the nature of the declaration first
obtained. For example, the Supreme Court may consider that
a condition preventing the organisation from carrying on
business is appropriate and that less restrictive conditions
would be inadequate, given the threat the organisation poses
to public safety.
The amendments therefore can be balanced against charter
rights, including the right to life (section 9) and the protection
of families and children (section 17). These are important
objectives that help justify any limitations to charter rights
that may be imposed by the making of a control order.
Amendment to the Open Courts Act 2013
The bill will also amend the Open Courts Act 2013 to clarify
that that act does not affect the operation of certain provisions
in the Confiscation Act which allow the court hearing an
application for an unexplained wealth restraining order to
require that the hearing be in closed court. This amendment
merely clarifies the operation of the Open Courts Act, and in
the absence of these amendments it is unlikely that the Open
Courts Act would limit the operation of those provisions in
the Confiscation Act.
Provisions that require a hearing be in closed court and which
restrict the publication of reports of a hearing can engage
rights contained in section 15 of the charter (freedom of
expression) and section 24 of the charter (the right to a fair
hearing). However, as this amendment makes no substantive
change to the law, I consider these rights are not limited by
this amendment.
The Hon. Steve Herbert, MP
Minister for Training and Skills

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Mr HERBERT (Minister for Training and Skills).
Mr HERBERT (Minister for Training and
Skills) — I move:
That the bill be now read a second time.
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Incorporated speech as follows:
The Confiscation and Other Matters Amendment Bill 2016
contains a number of small, but important, amendments to
various pieces of legislation targeting serious and organised
crime, including the Confiscation Act 1997, the Criminal
Organisations Control Act 2012, and the Surveillance
Devices Act 1999.
Amendments to the Confiscation Act 1997
Criminal asset confiscation is a powerful tool to disrupt and
deter serious and organised crime. Those involved in
organised crime — such as drug trafficking — are motivated
primarily by the profits that these crimes generate. That is
why asset confiscation laws — which deprive criminals of
these profits — are an important tool for Victoria Police.
Victoria now has one of Australia’s most comprehensive sets
of confiscation laws, contained in the Confiscation Act 1997.
The amendments contained in this bill are not significant
alterations to these laws, but technical amendments to
strengthen the laws against any possible attempts to evade
their operation.
For example, one of the amendments in this bill will make
clear that if a person purchases a house with a loan, and then
repays that loan with the proceeds of crime, that house is not
to be considered ‘lawfully acquired’. While it may seem
straightforward that a house purchased in those circumstances
ought rightly to be considered derived from crime, an
interstate court ruling in relation to the commonwealth’s asset
confiscation legislation has cast doubt upon this issue. This
amendment, and others contained in the bill, is necessary to
ensure that arguments such as these cannot successfully be
made in Victoria.
The bill also contains some procedural amendments to
improve the efficiency of the asset confiscation scheme.
Under the act, certain confiscation orders are sought by
Victoria Police, and others — usually involving more serious
crime — are sought by the DPP. This is similar to the way in
which less serious crimes are prosecuted in the courts by
Victoria Police and more serious crimes by the DPP.
However, there is a range of crimes of a midlevel of
seriousness which are prosecuted by Victoria Police but for
which confiscation orders can only be sought by the DPP.
The amendments in this bill will correct this anomaly, by
ensuring that Victoria Police can apply for confiscation orders
in relation to any crime that they prosecute.
Other amendments in this bill are of less significance but still
improve the efficiency of the confiscation scheme. The bill
will allow Victoria Police to seek certain orders by fax or
email, rather than in person. The few hours saved by this can
in some cases be sufficient to prevent a person from putting
assets beyond the reach of Police. The bill will also clarify
that when Victoria Police issues a notice to a bank seeking
information about accounts held by a person, the notice
extends both to accounts currently held by that person and
accounts held but recently closed by a person.
These amendments will ensure that Victoria’s asset
confiscation scheme cannot be frustrated by those involved in
organised crime who seek to frustrate the operation of the
scheme by attempting to hide the origin of their ill-gotten
wealth.
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Criminal Organisations Control Act amendments
The Criminal Organisations Control Act establishes a scheme
under which Victoria Police can seek control orders that
restrict the activities of organisations involved in serious and
organised crime.
The bill will amend the Criminal Organisations Control Act
to consolidate the two types of declaration which can be made
against organisations — prohibitive and restrictive — into
one.
Currently, the Supreme Court may make a declaration against
an organisation if satisfied of certain matters connecting the
organisation to criminal activity. For a ‘prohibitive’
declaration, the court must be satisfied of those matters
beyond reasonable doubt, whereas the civil standard of proof
applies for ‘restrictive’ declarations. This matters because
certain control order conditions — such as one preventing the
organisation from continuing to operate or taking on new
members — can only be imposed if the declaration that
applies to the organisation is a ‘prohibitive’ one.
Consolidating the two types of declaration into one, to which
the civil standard of proof applies, will simplify the
declaration provisions in the act. It will also remove the
anomaly of applying the criminal standard of proof to an
application for a declaration, which is a civil proceeding
which carries no threat of immediate criminal sanction. The
criminal standard of proof will continue to apply to
determining whether a person or organisation has breached a
control order, an offence which does carry a criminal
sanction.
The amendment will also make it easier for Victoria Police to
obtain declarations which can then be used as the basis for a
control order condition preventing the organisation from
operating, carrying on business, or taking on new members. I
emphasise that the Supreme Court will continue to have
complete discretion about whether to impose one of these
conditions on a control order. This amendment means that the
court will have the power to tailor a control order to the facts
of the case, and to respond to the threat posed by the
organisation, irrespective of the kind of declaration first
obtained.
The operation of these amendments will be reviewed during
the review of the operation and effectiveness of the Criminal
Organisations Control Act that is required to be undertaken
under section 137 of the act. This review is due to occur in
2019.
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Unlike corresponding reporting provisions in other
investigative powers legislation, the Surveillance Devices Act
provides no mechanism for the redaction of sensitive
information before tabling the report. This bill will rectify this
and provide the responsible minister the ability to, on the
advice of the law enforcement agency preparing the report,
redact sensitive information before tabling.
The bill will also confirm that the report tabled in 2015 is
compliant with the act, despite the redactions.
The bill will also amend the act to replace some now outdated
references to the former Department of Environment and
Primary Industries contained within that act. Following
machinery of government changes in 2015, most functions of
the Department of Environment and Primary Industries are
now exercised by the successor to that department, the
Department of Environment, Land, Water and Planning.
Some functions, however, in particular those of Fisheries
Victoria, now belong to the Department of Economic
Development, Jobs, Transport and Resources. The bill will
replace the references to ‘Department of Environment and
Primary Industries’ with references to ‘Department of
Environment, Land, Water and Planning’ and references to
the ‘Department of Economic Development, Jobs, Transport
and Resources’. This will ensure officers of both these
departments are able to seek warrants under that act to
investigate serious environmental crime.
Family Violence Protection Amendment Act 2014
The Family Violence Protection Amendment Act will
establish a process for interim family violence intervention
orders to automatically become final orders without a further
court hearing. The reform will commence on 1 July 2016,
unless proclaimed earlier.
This bill removes this default commencement date for the
reform, so that it can be commenced on any date by
proclamation.
The amendment was intended to allow the government to
consider the future of the reform as part of our response to the
Royal Commission into Family Violence. On 29 March 2016,
the Royal Commission into Family Violence recommended
repeal of the interim order reform, which the government has
committed to do.
In the meantime, removing the default commencement date
will ensure that the interim order reform does not commence
before further amendments are made to implement the
recommendation of the royal commission.

Surveillance Devices Act
I commend the bill to the house.
The bill also makes two small but important amendments to
the Surveillance Devices Act.
The act currently requires the responsible minister to table in
Parliament reports on the operation of the act received from
agencies exercising powers under the act. In 2015 the report
the Attorney-General received from Victoria Police contained
certain information, publication of which — in light of the
heightened terrorism threat level — could be considered to
involve a risk to the safety of Victoria Police members. On
the advice of the chief commissioner of Victoria Police, the
Attorney-General removed this information before tabling the
report.

Debate adjourned for Mr RICH-PHILLIPS (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 21 April.
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EDUCATION AND TRAINING REFORM
AMENDMENT (MISCELLANEOUS)
BILL 2016
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr HERBERT
(Minister for Training and Skills); by leave, ordered
to be read second time forthwith.
Statement of compatibility
Mr HERBERT (Minister for Training and Skills)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act
2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the charter), I make this
statement of compatibility with respect to the Education and
Training Reform Amendment (Miscellaneous) Bill 2016.
In my opinion, the Education and Training Reform
Amendment (Miscellaneous) Bill 2016, as introduced to the
Legislative Council, is compatible with human rights as set
out in the charter. I base my opinion on the reasons outlined
in this statement.
Overview
The bill makes miscellaneous amendments to the Education
and Training Reform Act 2006 (the act). The following
proposed measures in the bill are relevant to the charter:
a.

the power of the Secretary of the Department of
Education and Training (DET) to summarily
dismiss a member of the government teaching
service for serious misconduct; and

b.

the inclusion of new sexual offences relating to
minors under the Criminal Code of the
commonwealth into the definition of ‘sexual
offence’ used in section 1.1.3(1) of the act.

Human rights issues
Amendment to the definition of ‘sexual offence’
Section 17(2) of the charter provides that every child has the
right, without discrimination, to such protection as is in his or
her best interests and is needed by him or her by reason of
being a child. Section 17(2) recognises that children are
vulnerable because of their age and entitled to special
protection.
Clause 4 of the bill amends the act to expand the definition of
‘sexual offence’ to include the following additional offences
under the Criminal Code of the commonwealth:
a.

forced marriage (section 270.7B) involving a
person under the age of 18 years;

b.

using a carriage service for sexual activity with a
person under 16 years of age (section 474.25A);
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c.

using a carriage service to transmit indecent
communication to a person under 16 years of age
(section 474.27A).

The definition of ‘sexual offence’ is used in the context of
school registration and teacher employment and registration.
The current definition includes offences relating to online
child pornography, grooming and child trafficking for sexual
exploitation purposes. The proposed expansion of the
definition of ‘sexual offence’ ensures the continuing
protection of children and families as the commission of such
offences, as well as any charge relating to these offences, can
be taken into account when assessing school registration and
teacher employment and registration in Victoria.
In my view, the proposed amendment promotes the protection
of children from sexual exploitation in affording them greater
protection from a wider range of offenders.
Power to dismiss teachers for serious misconduct
Clause 5 of the bill allows the secretary to summarily
terminate an employee of the government teaching service
without holding an inquiry if the secretary reasonably
believes that the employee has engaged in serious
misconduct.
Fair hearing
Section 24(1) of the charter guarantees the right to a fair and
public hearing in both civil and criminal proceedings.
In my opinion, the proposed measure limits the rights under
section 24; however, this limitation is reasonably justified in
accordance with section 7 of the charter. The summary
dismissal power will allow the secretary of DET, being the
employer of the government teaching service in Victoria, to
increase the integrity and accountability within the
government teaching service. A summary dismissal power
will expedite the dismissal process when it is clear that the
employee has engaged in serious misconduct and inquiry is
not required. Circumstances in which the secretary may
decide to terminate an employee without first holding an
investigation include where the employee has admitted the
serious misconduct in a court or another forum.
A summary dismissal power is also central to the protection
of individuals, including children in the care of government
schools, from wilful or deliberate behaviour by an employee
that may cause serious or imminent risk to their health, safety
or reputation.
An expedited process for the termination of employment, as
opposed to the power to suspend a person, in circumstances
where there is strong, reliable evidence that serious
misconduct has occurred, especially in cases where this may
involve a child, is appropriate in that it removes ongoing
uncertainty for those involved.
While the proposed amendment would mean that the
secretary may choose not to comply with the processes in the
act mandating investigations, inquiries and reports into
alleged instances of misconduct prior to dismissal, it is
envisaged that those processes will be adhered to in the
majority of cases.
In order to constitute a reasonable belief for the purposes of
summarily terminating the employment of an employee, it is
expected that the secretary will have a high level of
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confidence that the serious misconduct actually occurred (for
example, in such cases where the employee has admitted to
the conduct during court proceedings or other external
forums). The objective test sets a high threshold that requires
the secretary’s decision to be based on reliable and
compelling evidence.
The proposed amendment allows for a level of flexibility,
depending on the surrounding circumstances, in relation to
the processes followed by the secretary to form a reasonable
belief that dismissal is required. This flexibility is appropriate
to allow the secretary to terminate employment in cases
where investigatory processes would be unnecessary because
the employee has admitted to engaging in serious misconduct.
This increases the integrity and accountability of the
government teaching service.
In addition, the proposed amendment will clarify that in cases
where the secretary may rely on a conviction or finding of
guilt in forming a reasonable belief that serious misconduct
has occurred, and the conviction or finding of guilt is
subsequently quashed or set aside, or the employee receives a
pardon or the conviction or finding of guilt is otherwise
nullified, the termination of employment will be set aside and
the employee is reinstated.
A decision to terminate employment is also an administrative
decision subject to judicial review. This provides an important
safeguard for the protection of an employee’s rights as an
employee will be entitled to bring action before the court in
respect of a decision by the secretary to terminate their
employment without inquiry or investigation. The availability
of judicial review also ensures that the secretary will be held
accountable for the decision-making process to terminate
employment, as a decision to terminate employment must be
reached by fair procedures that are rational and lawful.
Accordingly, in cases where employment is terminated
without an inquiry or investigation, an employee will still be
afforded natural justice before their employment is terminated
through:
a.

being given sufficient detail of the alleged serious
misconduct;

b.

a reasonable opportunity to respond to the
allegation; and

c.

a decision-maker who approaches the decision with
an open mind.

DET’s managing complaints, misconduct and unsatisfactory
performance guidelines will also be amended to include a
section on summary dismissal to set out the general
requirements for the decision-maker to ensure that a fair and
reasonable process is followed.
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Protection of families and children
I consider that this amendment also promotes the protection
of families and children under section 17 of the charter. The
purpose of the proposed amendment is to manage risk and
reinforce appropriate behaviour in schools. The amendment
will better protect children by giving the secretary the power
to dismiss a member of the government teaching service if the
secretary reasonably believes that the employee has engaged
in serious misconduct, including in circumstances where the
alleged serious misconduct involves a child. The proposed
amendment recognises that in serious cases, where a child is
involved, the appropriate response is to terminate the
employment of the employee to guarantee continual
protection of children and promote a child’s right to such
protection.
Reputation
In my opinion, clause 5 of the bill is relevant to, but does not
limit, the rights under section 13 of the charter.
Section 13(b) of the charter provides that a person has the
right not to have his or her reputation unlawfully attacked.
The secretary’s reasonably formed belief about the gravity of
misconduct an employee has engaged in does not unlawfully
attack a person’s reputation. The secretary will be authorised
by law to summarily terminate an employee of the
government teaching service without prior inquiry, if the
secretary forms a reasonable belief that the employee has
engaged in serious misconduct.
In addition, the proposed measure does not limit a person’s
right not to have their reputation unlawfully interfered with
because, in order to constitute a reasonable belief, it is
expected that the secretary will have a high level of
confidence that the serious misconduct actually occurred (for
example, in such cases where the employee has admitted to
the conduct during court proceedings or other external
forums).
The Hon. Steve Herbert, MP
Minister for Training and Skills

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Mr HERBERT (Minister for Training and Skills).
Mr HERBERT (Minister for Training and
Skills) — I move:
That the bill be now read a second time.

The proposed amendment will also not affect an employee’s
right to appeal or seek remedy where their employment is
terminated without a prior investigation. The proposed
amendment will confirm an employee’s right to appeal the
secretary’s decision to terminate their employment for serious
misconduct to the Disciplinary Appeals Board. The
employee’s right to seek remedy under the Fair Work Act
2009, for example in relation to unfair dismissal, will also
remain unaffected.

Incorporated speech as follows:
The bill proposes miscellaneous amendments to the
Education and Training Reform Act 2006 to:
confirm that the secretary has the power to summarily
dismiss a member of the government teaching service
for serious misconduct;
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establish a statutory debt recovery arrangement in
respect of commonwealth financial assistance provided
to Victorian schools;
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including sufficient detail of the alleged serious misconduct
and a reasonable opportunity to respond to the allegation.

expand the definition of ‘sexual offence’ to include
reference to additional offences under the Criminal Code
of the commonwealth;

The bill also confirms an employee’s right to seek appeal
before the Disciplinary Appeals Board and does not affect an
employee’s right to seek remedy for unfair dismissal under
the Fair Work Act 2009.

simplify the process for the minister to set fees for
temporary approval of early childhood teachers;

A decision to terminate employment is also an administrative
decision subject to judicial review.

enable the minister to appoint acting members to the
Victorian Institute of Teaching; and

Debt recovery arrangement

make various technical and minor amendments.
Summary dismissal power
The secretary’s summary dismissal power for serious
misconduct seeks to close a gap in existing legislation to
effectively manage serious staff misconduct without
unnecessary procedural delays and to increase the integrity
and accountability of the government teaching service.
The proposed amendment would authorise the secretary, if
the secretary has formed a reasonable belief that an employee
has engaged in serious misconduct, to terminate an employee
of the government teaching service employment without
undertaking an inquiry or investigation that would otherwise
be required under the act.
Currently, the procedure for managing serious misconduct is
subject to complex and time-consuming procedures. There is
no explicit legal power for the secretary to terminate the
employment of a member of the government teaching service
for serious misconduct without first conducting an inquiry.
To justify summary dismissal, the secretary needs to be
satisfied that an employee’s conduct is grave, serious or a
significant departure from the standard of care which should
have been exercised. It is the intention that to form a
‘reasonable belief’ the secretary must have a high level of
confidence, based on reliable and compelling evidence, that
the serious misconduct actually occurred — for example, in
such cases where the employee has admitted to the conduct
during court proceedings or other formal hearings.
The common law and the Fair Work Act 2009 recognise an
employer’s right to dismiss an employee without notice for
serious misconduct where it is reasonable and justified. There
is already a power in the Public Administration Act 2004 to
dismiss Victorian public service employees for serious
misconduct.
While the secretary’s summary dismissal power would mean
that the secretary is not required to comply with the complex
and time-consuming processes in the act requiring
investigations, inquiries and reports, this does not mean that
there will never be a report or an investigation prior to
termination. The proposed power will allow for a level of
flexibility, depending on the case, about the processes
followed by the secretary to form a reasonable belief that
termination is required.
Consistent with obligations in the Public Administration Act
2004 and the Charter of Human Rights and Responsibilities
Act 2006, the processes followed before terminating a
teacher’s employment will continue to be fair and reasonable.
A teacher will be given natural justice prior to termination,

The bill introduces a debt recovery arrangement which
ensures that Victoria complies with its obligations under the
Australian Education Act 2013 (cth) to have adequate debt
recovery arrangements in place in respect of school funding
by the commonwealth. Currently, under the Australian
Education Act 2013 (cth), the commonwealth provides
financial assistance to Victoria for distribution to various
authorities or bodies that represent or fund schools. These
authorities and bodies in turn distribute funding to individual
schools, essentially acting as a mechanism for commonwealth
funding.
The commonwealth cannot take action to recover funds
directly from school authorities and bodies, as it has no legal
relationship with them, following the recent decision of the
High Court of Australia in Williams (No. 2). As a result, the
commonwealth is only able to recover funds through the
relevant state or territory by way of debt owed by the state or
territory to the commonwealth. Under the Australian
Education Act 2013 (cth), a commonwealth grant of financial
assistance to Victoria is subject to the condition that Victoria
complies with any debt recovery arrangements prescribed by
regulations.
The Australian Education Regulation 2013 (cth) requires a
state to ensure there is a legally effective debt recovery
arrangement that enables the state to take action against an
authority, body or school whenever the commonwealth
Minister for Education and Training makes a declaration that
the authority, body or school has breached a condition of
funding.
The proposed debt recovery arrangement in the bill will give
effect to a legal relationship between the commonwealth and
Victoria regarding the financial assistance that the
commonwealth provides to Victoria for schools, so that the
commonwealth is able to recover any funds due to
non-compliance with conditions. The proposed amendment
will clarify that if the commonwealth education minister
makes a determination that Victoria must pay an amount due
to non-compliance or a breach by an authority or body, that
amount is taken to be a debt due by the authority or body to
the state, which the state can then assign to the
commonwealth to be recovered.
Definition of ‘sexual offence’
The definition of ‘sexual offence’ in the act will be expanded
to include references to new offences that have recently been
included in the Criminal Code of the commonwealth. These
offences are:
the offence of forced marriage. This offence will only
apply in the case of a person under 18 years of age;
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using a carriage service for sexual activity with a person
under 16 years of age; and
using a carriage service to transmit indecent
communication to a person under 16 years of age.

The definition of ‘sexual offence’ under the act is used in the
context of school registration and teacher employment and
registration. The proposed expansion of the definition of
‘sexual offence’ will ensure that the commission of these
offences, including any charge relating to these offences, can
be taken into account when assessing school registration or
teacher employment and registration.
Fees for temporary approvals of early childhood teachers
Since 30 September 2015, all qualified early childhood
teachers working in Victorian education and care services or
children’s services must be registered with the Victorian
Institute of Teaching (VIT). To be eligible for registration,
early childhood teachers must hold an approved early
childhood teaching qualification.
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to consult with the relevant union before appointing a person
to act in the place of a member of the VIT council who was
originally nominated by the union.
Finally, the bill will also make minor and technical
amendments to address drafting irregularities and improve the
readability of the act.
I commend the bill to the house.

Debate adjourned for Mrs PEULICH (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 21 April.

GENE TECHNOLOGY AMENDMENT
BILL 2015
Introduction and first reading
Received from Assembly.

There are circumstances where an early childhood teacher
cannot be registered and recruited because they do not have
an approved early childhood teaching qualification; however,
their services are needed (for example, because they reside in
a remote or rural area). In such cases, the teacher may for a
fee apply to the secretary of DET for temporary approval to
work as an early childhood teacher. The VIT is currently
involved with the process for determining the fee for the
application of temporary approval despite not being involved
in granting the approval.
The proposed amendment to the act would simplify the
fee-setting process for temporary approvals of early
childhood teachers by removing the requirement for the
minister to call for and consider recommendations of the VIT
when fixing the application fee. The proposed amendment
would not affect the minister’s requirement to continue to call
for and consider VIT recommendations in relation to other
fees relating to teacher and early childhood teacher
registration.
Acting arrangements for the council of the Victorian
Institute of Teaching
The act will also be amended to clarify the process for
appointing acting members to the VIT. Currently, the minister
has a general power to make acting appointments to the
governing boards of statutory authorities under the act. The
power has not historically applied to the VIT council because
of the process of electing members to the council prior to
2014. Instead, the chairperson of the VIT council is
empowered to appoint acting members on the council’s
recommendation.
In 2014, the provisions requiring elections of some VIT
council members were repealed, and the VIT council is now
wholly comprised of government appointees. The proposed
amendment will empower the minister to make acting
appointments to the VIT council and ensure consistency with
temporary appointments for other governing boards under the
act.
The proposed amendments also recognise the recent changes
to the composition of the council affected by the Education
and Training Reform Amendment (Victorian Institute of
Teaching) Bill 2015 (VIT bill). The minister will be required

Read first time for Ms MIKAKOS (Minister for
Families and Children) on motion of Mr Herbert;
by leave, ordered to be read second time forthwith.
Statement of compatibility
For Ms MIKAKOS (Minister for Families and
Children), Mr Herbert tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter act’), I make this
statement of compatibility with respect to the Gene
Technology Amendment Bill 2015 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights protected by the
charter act. I base my opinion on the reasons outlined in this
statement.
Overview
The bill amends the Gene Technology Act 2001 (the act) to
make primarily minor and technical amendments. The act and
the Gene Technology Regulations 2011 (the regulations)
provide the Victorian regulatory scheme for gene technology
which reflect the commonwealth Gene Technology Act 2000
(commonwealth act) and Gene Technology Regulations
2001. The object of the act and the regulations is to protect
the health and safety of people and to protect the environment
by identifying risks posed by or as a result of gene technology
and then regulating certain dealings with genetically modified
organisms (GMOs).
The bill does not engage any human rights protected by the
charter.
As the bill does not engage any of the human rights protected
by the charter it is unnecessary to consider the application of
section 7(2) of the charter.
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I consider the bill is compatible with the charter as it does not
raise any human rights issues.
Human rights issues
The bill does not engage any human rights protected by the
charter.
Jenny Mikakos, MP
Minister for Families and Children

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Mr HERBERT (Minister for Training and Skills).
Mr HERBERT (Minister for Training and
Skills) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
Gene technology has many applications. In biomedical
research, for example, it offers the prospect of very precisely
identifying and mapping the genetic origins of disease. The
better the genetic characterisation of a disease, the better the
interventions used to cure or limit it.
The Gene Technology Act 2001 is the mechanism by which
Victoria participates in a nationally consistent regulatory
framework for gene technology established by an
intergovernmental gene technology agreement in 2001. The
object of the framework is to protect the health and safety of
persons and the environment by identifying risks posed by
gene technology and then managing those risks by regulating
certain dealings with genetically modified organisms.
The agreement establishes a statutory commonwealth Office
of the Gene Technology Regulator and a scientifically based
licensing system to stipulate conditions for managing
genetically modified organisms used in research. If a
proposed dealing cannot be managed such as to protect the
health and safety of persons or the environment, the gene
technology regulator cannot grant a licence for that particular
dealing.
The amendments introduced in this bill follow from an
independent review of the commonwealth Gene Technology
Act 2000 conducted in 2011. Following an ‘all of
governments’ response’ to this review, gene technology
ministers approved legislative amendments to the
commonwealth act which were passed by the commonwealth
Parliament on 10 September 2015.
The review found the regulatory system is working
effectively overall, with the Office of the Gene Technology
Regulator operating in an efficient and transparent manner. In
particular, it was noted that the gene technology regulator is
working closely and well with other statutory regulators, such
as Food Standards Australia New Zealand and the Australian
Pesticides and Veterinary Medicines Authority.
Consequential amendments to the Victorian Gene
Technology Act 2001 now need to be made to keep Victoria
in step with nationally agreed changes to the commonwealth
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act. These amendments are minor, technical or machinery in
nature and aim to improve the efficiency and clarity of the act
at the margins. The fundamental policy settings of the act,
aimed at securing the health and safety of persons and the
environment, remain unchanged.
The Gene Technology Amendment Bill 2015 introduces
provisions to:
discontinue the gene technology regulator’s quarterly
reporting requirements;
clarify what dealings may be authorised by ‘inadvertent
dealings licences’;
update advertising requirements for certain public
consultation purposes;
remove the requirement for information about
genetically modified products authorised by other
agencies to be included in the list of genetically
modified organisms dealings kept by the gene
technology regulator;
change licence variation requirements to provide greater
flexibility for applicants wishing to vary their licences;
clarify what matters must be taken into consideration
before a dealing may be scheduled as a ‘notifiable low
risk dealing’ — that is, a dealing not requiring a licence;
and
clarify some ambiguous wording concerning whether it
is a ‘licence’ that is granted when the regulator makes an
approval decision or it is an ‘application’ that is granted.
The major amendment relates to the granting of greater
flexibility to licence-holders seeking to vary the conditions of
their licences.
At present, the regulator can only vary the conditions of a
licence if any risks identified in the licence as varied have also
been identified and addressed in the original licence
application. If this is not the case, a new licence is required.
As amended, a variation to a licence can be granted or if the
risks posed by the licence as varied have been identified and
managed in any dealing with the same genetically modified
organisms, but only where a licence was actually granted.
This means that the regulator has scope to take account of
more information than that simply contained in the one
application and those applying for licence variations will not
unnecessarily be required to submit completely new licence
applications.
These amendments proposed by this bill are minor but they
do sharpen the focus and operations of the act; they make
efficiency gains without sacrificing safety and simplify the
operation of the act.
In being so amended, the Victorian act will remain consistent
with that of the commonwealth, ensuring that the national
regulatory framework for gene technology continues to
operate in a seamless and integrated manner in Victoria. In
making these amendments, Victoria will also fulfil its
obligations under the intergovernmental gene technology
agreement.
I commend the bill to the house.
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Debate adjourned for Ms WOOLDRIDGE (Eastern
Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 21 April.

SERIOUS SEX OFFENDERS (DETENTION
AND SUPERVISION) AMENDMENT
(COMMUNITY SAFETY) BILL 2016
Introduction and first reading
Received from Assembly.
Read first time on motion of Mr HERBERT
(Minister for Training and Skills); by leave, ordered
to be read second time forthwith.
Statement of compatibility
Mr HERBERT (Minister for Training and Skills)
tabled following statement in accordance with
Charter of Human Rights and Responsibilities Act
2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the charter), I make this
statement of compatibility with respect to the Serious Sex
Offenders (Detention and Supervision) Amendment
(Community Safety) Bill 2016 (bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.

Thursday, 14 April 2016

Once an order is made, a number of limitations on human
rights are imposed, either through the operation of a detention
order by its very nature, or in the case of a supervision order,
through the imposition of core and additional conditions
which mandate, amongst other things, where an offender may
reside, directions an offender must obey, places an offender
may not visit, things an offender may not do, treatment and
rehabilitation services an offender must attend and persons
with whom an offender may not have contact. These
necessarily limit a variety of rights, including the right to
liberty (section 21), the right to privacy (section 13), the right
to freedom of expression and association (section 15 and 16),
the right to freedom of movement (section 12) and the right
not to be subject to medical treatment without consent
(section 10). Conditions of a supervision order other than core
conditions must be appropriately tailored to an offender’s
circumstances, and must constitute the minimum interference
with the offender’s liberty, privacy or freedom of movement
that is necessary in the circumstances to ensure the purposes
of the conditions. The Court of Appeal and the Supreme
Court have concluded that the SSODSA scheme is
compatible with charter rights because a court making a
supervision or detention order will take into account the
human rights implications of its decision and only make an
order where the limitation on rights is justified, in other
words, where it is satisfied of an unacceptable level of risk to
the community if an order is not made.
Both supervision and detention orders are subject to
mandatory reviews by the court at defined intervals and an
offender may seek court review in respect of any order or
condition imposed, be provided an opportunity to be heard
and appeal any order made. These safeguards ensure that any
limitations upon human rights from a particular supervision or
detention order continue to be necessary and relevant to
achieve the stated purposes of the SSODSA.
Safety and protection of the community paramount in
any decision under the SSODSA

Overview
The bill amends the Serious Sex Offenders (Detention and
Supervision) Act 2009 (SSODSA), the Sentencing Act 1991,
the Sex Offenders Registration Act 2004 (SORA), the
Corrections Act 1986 and other acts to protect the community
further from serious sexual offenders.
Human rights
To preface my discussion of the human rights implications of
this bill, it is necessary to restate the overall purpose and
operation of the SSODSA scheme. In general terms, the main
purpose of the SSODSA is to enhance community safety by
requiring offenders who have served custodial sentences for
serious sex offences and who pose an unacceptable risk of
harm to the community to be subject to either a supervision or
detention order. The SSODSA scheme is considered
compatible with the charter because any limitations upon
human rights are imposed by order of the court on the basis of
transparent, accessible and predictable criteria connected to
preventing an unacceptable risk of further offending. The
evidence justifying the decision must be cogent and a court
must be satisfied by that evidence to a high degree of
probability. A court retains discretion as to whether or not to
make any order and may take account of any matter in
exercising its discretion.

Clause 5 of the bill inserts new section 6A into the SSODSA
to require that, in making a decision under the SSODSA, a
person or body must give paramount consideration to the
safety and protection of the community. As a starting point,
this provision enhances the protection of human rights of the
community, including the rights to life, security of person and
protection of families and children.
However, this amendment will also affect the human rights of
offenders subject to the SSODSA and is relevant to any
consideration of the overall compatibility of the scheme. As
summarised above, the SSODSA in its current form is
considered to strike a charter-compatible balance between the
rights of offenders and community protection. The enactment
of a paramount consideration which applies to all exercises of
discretionary power under the SSODSA may affect this
balance, by placing greater emphasis on community
protection and less consideration of the human rights of
offenders.
Nonetheless, it is my view that this amendment will not affect
the SSODSA’s overall compatibility with the charter. This is
because, despite the operation of this amendment, a court still
retains its discretion as to whether or not to make a
supervision or detention order, and will still factor an
offender’s human rights into its consideration, as well as into
the ultimate exercise of its discretion whether or not to make
the order. The paramount consideration obligation does not
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alter a court’s independence to determine whether the
unacceptable risk test is satisfied, nor does it preclude a court
from adequately taking human rights into account during its
determination. It merely obliges a court to give paramount
weight to issues of safety and protection of the community. It
does not obligate a finding of unacceptable risk. Further, in
relation to the imposition of discretionary conditions of a
supervision order, the new paramount consideration test does
not remove the requirement that such conditions constitute the
minimum interference with an offender’s rights to liberty,
privacy and freedom of movement necessary in the
circumstances to ensure the purposes of the conditions, and be
reasonably related to the offender’s risk. The same reasoning
applies to any directions made by the adult parole board in
relation to the operation of any conditions of an order.
Accordingly, I conclude that the SSODSA will continue to be
consistent with the charter with this enactment.
Additional core conditions
Clause 12 inserts new core conditions into section 16 of the
SSODSA which must be imposed on all supervision orders.
The new core conditions require that an offender must:
not commit a violent offence in Victoria or elsewhere
(violent offence means an offence listed in new
schedule 1A);
if the court requires the offender to reside at a residential
facility, not engage in conduct that poses a risk to the
good order of the residential facility or to the safety and
welfare of offenders or staff at the residential facility or
visitors to the residential facility; and
not engage in conduct that threatens the safety of any
person, including the offender.
Clause 17 of the bill inserts new schedule 1A into the
SSODSA, which contains the list of violent offences an
offender must not commit. The schedule includes fatal and
serious injury offences and other violent offences such as a
threat to kill. It also includes contravention of a family
violence intervention order or personal safety intervention
order and criminal damage to property.
The new core conditions will be imposed on existing
supervision orders when those orders are reviewed or
renewed under the SSODSA, or following the granting of an
application to review conditions.
As with the above discussion of the new paramount
consideration, the addition of new core conditions is relevant
to the overall charter compatibility of the scheme, as the core
conditions must be imposed on every supervision order
regardless of the offender’s circumstances and are not subject
to the ‘minimum interference with human rights’ and
‘reasonably related to the gravity of risk’ requirements in
section 15(6) of the SSODSA. Notwithstanding, it is my view
that these new core conditions do not alter the overall charter
compatibility of the SSODSA, for the following reasons.
The new core conditions relate to prohibiting violent conduct,
conduct posing a risk to the good order of a residential facility
or safety of others. While prohibiting violent and other
antisocial conduct may result in an incidental limitation on an
offender’s human rights, any such limitation is plainly
justified under section 7(2) of the charter. It is reasonable to
limit a person’s conduct if it constitutes a violent crime or
poses a risk to good order, security and safety, particularly in
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circumstances where there is a real and genuine risk of that
nature.
Further, the nature of these new conditions have sufficient
connection with the protective and rehabilitative purposes of
the act and are not impermissibly punitive in their scope or
practical effect. Violent and antisocial conduct can be integral
factors in an offender’s overall risk of sexual reoffending, and
it is essential to the effectiveness of the scheme that it have
the capacity to protect against behaviour or conduct relevant
to the risk of an offender reoffending, particularly in the case
of some serious sex offenders who present with a risk of
violence. It is also necessary that the scheme address violent
behaviour or conduct engaged in by some serious sex
offenders at a residential facility and violent behaviour
generally, including at any place where a serious sex offender
is residing or being supervised in the community.
Finally, the new core conditions do not alter the court’s
overall discretion whether to make a supervision order or its
ability to factor community interests and human rights into its
consideration of whether unacceptable risk is made out. The
amendments also do not alter the current criteria for an
offender’s eligibility for the scheme or the list of relevant
sexual offences that bring application of the SSODSA.
Accordingly, I am satisfied the addition of new core
conditions are compatible with the charter.
New suggested and discretionary conditions
The bill also provides a court with the power to impose new
suggested and discretionary conditions relating to violent
offences and conduct. This includes conditions which:
prohibit types of behaviour that the offender must not
engage in, where that behaviour may increase the risk of
the new core conditions discussed above relating to
committing a violent offence or engaging in violent
conduct;
are considered appropriate to reduce the risk of
reoffending by the offender, either by way of a further
relevant offence, a violent offence or by engaging in
violent conduct; and
promote the rehabilitation and treatment of the offender,
including requiring an offender to undergo treatment
programs relating to violent behaviour, anger
management, conflict resolution or the improvement of
interpersonal relationships or interpersonal skills.
These new suggested and discretionary conditions may
reduce an offender’s freedom of movement, further increase
an existing limitation on an offender’s liberty or privacy, and,
in relation to treatment conditions, may limit an offender’s
right not to be subject to medical treatment without consent.
However, in my view any new or incremental limitation will
be justified under section 7(2) of the charter. These new
discretionary conditions allow for more effective
management of a serious sex offender at risk of violent
behaviour. In imposing these conditions, a court must still
satisfy the requirements of section 15(6) of the SSODSA that
the conditions constitute the minimum interference with an
offender’s liberty, privacy or freedom of movement necessary
in the circumstances to ensure the purpose of the condition,
and that the condition be reasonably related to the gravity of
the risk of the offender reoffending. Accordingly, any
resulting limitations on rights will be closely linked to the
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purpose of reducing risk, and will only be imposed on a
discretionary basis if a court considers it necessary and
relevant to reducing risk. Any discretionary condition
imposed will also be subject to court reviews, both at
mandatory defined intervals as well as by application with
leave of the court, ensuring any limitation on a right remains
relevant to risk and can be reduced or removed if the
circumstances allow. Accordingly, I am satisfied the
amendments to suggested and discretionary conditions are
compatible with the charter.
Minimum sentences for breaching restrictive conditions
The bill provides for a new class of conditions to be known as
‘restrictive conditions’. Restrictive conditions will include
certain core conditions, such as the prohibition on committing
further relevant or violent offences (as defined by the
SSODSA) or engaging in violent conduct (as defined by the
SSODSA). Additionally, the bill provides a court with power
to declare certain discretionary conditions to be restrictive
conditions if satisfied on reasonable grounds that such a
declaration is necessary to address the risk of harm to the
community presented by an offender. The discretionary
conditions capable of being declared restrictive relate to
alcohol or drug consumption, residence, residence curfew,
circumstances where an offender may leave the residence,
exclusion areas or prohibited contact. A ruling relating to
whether to declare a condition to be ‘restrictive’ can be
appealed.
Clause 40 amends the Sentencing Act 1991 to impose a
minimum term of imprisonment of 12 months (with any
non-parole period of at least 6 months) if a court is satisfied
beyond reasonable doubt that an offender has intentionally or
recklessly failed to comply with a restrictive condition, unless
satisfied that a special reason exists under s 10A of the
Sentencing Act 1991 not to do so. Special reasons include
where the offender has provided assistance to the police or the
Crown, has a substantially diminished ability to regulate their
behaviour due to being of a specified age and possessing
psychosocial immaturity, or has impaired mental functioning.
These minimum sentencing provisions are relevant to the
protection from cruel, inhuman or degrading punishment
(section 10), arbitrary detention (section 21), the right to fair
trial (section 24) and the right to be presumed innocent
(section 25(1)) of the charter.
Protection from cruel, inhuman or degrading punishment
(section 10) and right to liberty (section 21)
Section 10 of the charter relevantly provides that a person
must not be punished in a cruel, inhuman or degrading way.
Section 21 of the charter relevantly provides that a person
must not be deprived of his or her liberty except on grounds,
and in accordance with procedures, established by law. To be
compatible with these rights, a scheme of minimum
sentencing must be proportionate to the punishment that is
appropriate by normal sentencing standards, having regard to
the nature of the offence and the circumstances of the
offender.
In my opinion, a statutory minimum sentence of 12 months
imprisonment (with any non-parole period) for an offence of
intentional or reckless failure to comply with a restrictive
condition does not limit these rights, as it does not compel the
imposition of a grossly disproportionate sentence, for the
following reasons.
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Firstly, the statutory minimum sentence is only triggered in
limited circumstances, which involve breaches of restrictive
conditions. A condition is restrictive either because it relates
to prohibiting further sexual or violent offending or violent
conduct, which by its very nature involves a high level of
harm and culpability, or is a condition considered necessary
to address the risk of an offender engaging in further sexual or
violent offending. This ensures the minimum sentence is
sufficiently connected and commensurate to certain breaches
of an order which present the most serious risk to community
safety. Further, the breach must be intentional or reckless,
which focuses on the mindset of an offender and involves
consideration of their level of premeditation or malicious
intent prior to or during the offending.
Secondly, the minimum sentence is only 12 months (with any
non-parole period of at least 6 months), which would be
considered to be within the range of normal sentencing
standards for any offence considered to be at the higher end of
the objective range of wrongdoing.
Finally, the bill acknowledges the possibility that, in certain
cases, there may be factors present which lessen the
culpability of an offender, such that the offender should not
be subject to the statutory minimum sentence. In this regard,
the bill safeguards against the imposition of a
disproportionate sentence by allowing a court to depart from
the statutory minimum sentence if it finds that the personal
characteristics and/or the particular circumstances of the case
justify doing so. Once a special reason is found to exist, a
court has full discretion and may impose any sentence it
considers appropriate, including a non-custodial sentence.
Right to a fair trial (section 24)
Section 24 of the charter relevantly provides that a person
charged with a criminal offence has the right to have the
charge decided by an independent and impartial court or
tribunal after a fair and public hearing.
Although the bill limits the permissible sentence a court may
impose for an intentional or reckless breach of a restrictive
condition by setting a ‘floor’ with a minimum period of
imprisonment, the court has complete discretion above this
floor and may apply general sentencing principles.
Furthermore, as outlined above, the bill’s special reasons
provision allows a court to take account of factors that reduce
an offender’s culpability to such a degree that the offender
should not be subject to the statutory minimum sentence. I
also note that the High Court has consistently held that
provisions imposing minimum sentences do not constitute an
usurpation of judicial power and, as such, do not limit the
independence of a court.
Right to be presumed innocent (section 25(1))
As discussed above, clause 40 provides for the special reasons
provision in section 10A of the Sentencing Act 1991 to be
applicable when determining custodial sentences for
intentional or reckless breaches of restrictive conditions of a
supervision order. This brings application of the existing
reverse onus provisions in section 10A that impose a legal
burden of proof on an accused in respect to making out a
special reason that may apply, such as proving on the balance
of probabilities that the accused possesses impaired mental
functioning, or is aged between 18 and 20 years of age and
possesses a diminished ability to regulate their conduct in
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comparison with the norm for persons their age. This
amendment is relevant to the right to be presumed innocent,
as the accused must present evidence in order to decrease the
applicable minimum penalty in respect of the offence.
In my opinion, these provisions do not limit the right to be
presumed innocent in section 25(1) of the charter. The matters
to be proved by an accused who seeks to rely on the special
reasons provision are matters which the accused is in the best
position to prove, being particulars relating to the accused’s
age and mental functioning. The matters also introduce
additional facts to the subject matter of the offence that are
ordinarily not required to be proven by a prosecution (such as
that the accused possesses normal mental functioning), and
would be unduly onerous for the prosecution to investigate
and disprove beyond reasonable doubt. Furthermore, the legal
burden imposed by the special reasons provision is
comparable to the burden of proof which offenders must
ordinarily meet when seeking to prove mitigating
circumstances and, from a practical perspective, they relate to
matters which would be raised during the normal course of
sentencing submissions for indictable offences.
Entry, search and seizure powers
Part 3 of the bill makes the following relevant amendments to
the entry, search and seizure powers of supervision officers,
community corrections officers, specified officers and police
officers:
Clauses 19 and 21 reduce the threshold trigger for
carrying out a search in a residential facility or other
place of residence from ‘reasonable belief’ to
‘reasonable suspicion’.
Clause 20 provides supervision officers, specified
officers and police officers with the power to examine
things seized under section 143 of the SSODSA, and
seize or take samples on certain grounds of anything
found in the possession of an offender.
Clauses 21 and 22 provide police officers with search
and seizure powers in relation to offenders residing in
locations other than residential facilities. These powers
mirror those already provided to community corrections
officers. Clause 22 also provides all relevant officers
with a power to examine things seized under these
provisions.
Clause 26 expands existing police powers of entry to
monitor compliance, by providing police officers with
new search, seizure and examination powers exercisable
at any premises where the offender is reasonably
suspected to be located and the entry is reasonably
necessary to monitor an offender’s compliance with a
supervision order.
Clause 27 provides police officers, community
corrections officers, supervision officers or specified
officers with the power to use reasonable force to assist
in the conduct of a search and direct that an offender
provide assistance in relation to granting access to
computers and other devices. Clause 27 also makes it an
offence for an offender to fail to comply with a direction
to provide assistance without reasonable excuse.
Part 3 of the bill and clauses 34 and 35 limit liability of
officers for any injury or damage caused by use of force
exercised in accordance with the SSODSA.
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Search powers — right to privacy (section 13)
The range of new and amended search powers in the bill are
relevant to an offender’s right to privacy, as the powers
involve an interference with an offender’s home,
correspondence and bodily integrity. It is arguable that, in the
absence of a requirement to seek a warrant, these searches
have the potential to arbitrarily intrude into the private and
home spheres of offenders subject to supervision orders.
However, I am of the view that any such interference will not
constitute a limit on an offender’s right to privacy, as it will
occur lawfully and not arbitrarily. The prohibition on
arbitrariness requires that any interference with privacy must
be reasonable or proportionate to a law’s legitimate purpose.
Supervision orders apply only to persons who are determined
by a court to be of unacceptable risk to the community. It is
critically important that those charged with managing
offenders in the community, containing risk and preventing
future offending be provided with sufficient tools to monitor
the compliance of a serious sex offender subject to a
supervision order. The management of serious sex offenders
poses significant challenges for Corrections Victoria and
Victoria Police, due to the complex nature of factors which
may contribute to a particular offender’s level of risk and the
large number of conditions that an offender may be subject to
which regulate behaviour in a number of contexts, such as
employment, curfew, social activities, drug and alcohol
consumption, internet use and supervision on outings. The
availability of immediately executable search powers where a
reasonable suspicion arises that an offender has failed to
comply with a supervision order or is behaving in a manner
associated with an elevated level of risk provides a valuable
tool to enforce compliance with the SSODSA and respond to
conduct or behaviour which has a real likelihood to cause
serious harm to the community.
In my view, the powers contain sufficient safeguards to
prevent overreach. The search provisions only apply to
offenders who have been made subject to supervision by
court order. For the powers to be lawfully exercised, a
relevant officer under the SSODSA must possess the requisite
reasonable suspicion that the search is necessary to monitor
compliance or that the offender is engaging in conduct or
behaviour associated with an increased risk of reoffending or
breaching conditions of a supervision order. Additional
grounds for reasonable suspicion exist in relation to lawfully
exercising a search in a residential facility, which relate to
searches necessary for the good order of the facility or the
safety and welfare of persons in the facility. Immediately
before a search is carried out, an officer must warn an
offender that a search is to occur and that reasonable force
may be used to assist in the conduct of the search. The search
is only permitted to continue for as long as necessary to
achieve the purpose of the search. With respect to concerns
regarding bodily integrity, I note that the search is limited to a
garment or pat-down search only, and any pat-down search
must be conducted by a person of the same sex as the
offender being searched. It is my view that the nature and
scope of the searches are proportionate to the protective aims
of the scheme, which also further the rights to protection of
children and families in section 17 of the charter. I am of the
view that these powers strike an appropriate balance between
upholding the privacy of offenders and the community’s
expectation that those tasked with the management and
policing of persons of risk to the community be provided with
the necessary and effective tools to discharge this function. I
do not consider there to be any less restrictive means
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reasonably available to ensure the safety of the community
and prevention of future sexual or violent offending.
While I note that the search powers have the potential to
indirectly interfere with the privacy of other persons who may
reside with an offender in the community, the search power
only permits searches to be conducted in relation to parts of
the premises occupied by the offender or items belonging to,
or in the possession or control of the offender. I do, however,
acknowledge that even though these search provisions do not
target a third party residing in the same residence, a search of
a residence may inevitably lead to a limit with a third party’s
privacy as a consequence of their proximity to the offender. I
am of the view that there are no less restrictive means
reasonably available to protect third-party privacy rights in
this situation, and I am satisfied these search powers are
compatible with the charter with regards to the strong
protective and preventative aims of the search power, which
include furthering the safety and protection of that third party.
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during the course of a search, to provide information or other
assistance that is reasonably necessary to enable that officer to
access data on a computer, copy data or convert data into
documentary form. It is an offence to not comply with this
direction without reasonable excuse.
I note that the offender in this situation is only being
compelled to assist an officer in accessing, copying or
converting existing data or electronic files, and only if such
assistance is reasonably necessary to enable the officer’s
access to that data. For example, this may involve the
provision of relevant usernames and passwords to allow an
officer to be granted access to an offender’s computer. The
offender is not being compelled to answer any direct
questions relating to conduct or behaviour, nor bring into
existence new forms of data to comply with a request for
information. Further, the obligation only arises in the course
of a search, of which the prerequisite for such a search is the
existence of a reasonable suspicion of a contravention or
elevated risk.

Seizure of property — right to property (section 20)
Section 20 provides that a person must not be deprived of his
or her property other than in accordance with law. Under the
charter, any interference with property rights only requires
justification in circumstances where the interest is ‘other than
in accordance with law’.
I note that the bill specifies the prescribed circumstances for
seizure (and/or examination) of an offender’s property during
a search, which include reasonable suspicion that the item
will compromise the welfare or safety of a member of the
public or the offender’s compliance with the supervision
order, and reasonable suspicion that the item relates to
behaviour or conduct associated with an increased risk of the
offender reoffending or breaching conditions. The bill also
outlines the manner and procedure for dealing with a seized
item, including the provision of a receipt and maintenance of
a register of seized items. Further, the bill prescribes criteria
for the retention, forfeiture, disposal and return of such items,
including providing for application to be made to the
Magistrates Court for the return of a seized item or for the
disposal of that item. I am satisfied that any deprivation of
property under the bill will occur on the basis of transparent,
accessible and predictable criteria directed towards the
legitimate objective of preventing and investigating behaviour
associated with the risk of reoffending or breaching a
supervision order, and thus in ‘accordance with the law’.
Requirement to provide assistance — the privilege against
self-incrimination (section 25(2)(k))
Section 25(2)(k) of the charter provides that a person who has
been charged with a criminal offence has the right not to be
compelled to testify against himself or herself or to confess
guilt.
This right has been interpreted broadly as encompassing the
common-law privilege against self-incrimination, which
entitles a person to refuse to answer any question, or produce
any document, if the answer or the production would tend to
incriminate that person. The privilege is principally concerned
with preventing testimonial admissions extracted through
oppressive conduct or the inducement of confessions of
dubious reliability.
New section 158H is relevant to this right as it empowers a
relevant officer under the SSODSA to direct an offender,

However, I acknowledge that there is potential for the
provision of such assistance or information to incriminate an
offender or lead to the discovery of further evidence of an
incriminating nature. Accordingly, I accept that this
requirement may constitute a limit on the privilege against
self-incrimination in certain circumstances.
However, it is my view that this would be a reasonable limit
with regard to section 7 of the charter. While the privilege in
section 25(2)(k) is considered a fundamental right of an
accused in relation to the criminal process, the privilege
accorded in relation to the compelled production of
pre-existing documents (or electronic data) is considerably
weaker than the privilege accorded to oral testimony or to
documents that are brought into existence to comply with a
request for information. This is because in relation to
pre-existing documents or data, the documents speak for
themselves and there is no concern that any incriminating
evidence discovered was produced under oppressive or
dubious circumstances.
Further, the compulsion of pre-existing documents or data,
and the secondary obligation to assist in providing access to
this, is considered reasonably necessary in contexts where
such information is required to be recorded and produced on
demand in order to demonstrate compliance with a regulatory
scheme. This reasoning also applies in the context of a
protective scheme, where an offender is subject to
supervisory or prohibitive conditions relating to use of
computers and the internet to contain their level of risk of
reoffending, and is expected to demonstrate compliance with
these conditions. The duty to provide assistance in this
context is consistent with the reasonable expectations of
individuals subject to such supervisory schemes.
Further, the ability to require such information and assistance
to enable officers access to data is necessary for the overall
effectiveness of the SSODSA scheme, in which a significant
proportion of sexual offending or behaviour related to an
increased risk of reoffending or breaching conditions is
connected to computer, internet or other technology use, and
can be subject to sophisticated methods of concealment. It is
essential to the effective monitoring of the SSODSA scheme
that an officer’s access to monitor relevant data in the course
of a lawfully executed search is not hindered.
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I am of the view that there are no less restrictive means
available to achieve the purpose of enabling officers to have
prompt access to relevant data, as allowing an offender to not
comply with a direction to grant access to data or providing
an offender with immunity from prosecution would
unreasonably obstruct the aims of the scheme, as well as give
offenders a forensic advantage in relation to the concealment
of evidence of any contravention of a supervision order or
further sexual offending. Accordingly, I consider this clause
to be compatible with the right not to be compelled to testify
against oneself in the charter.
Reverse onus provision — right to be presumed innocent
(section 25(1))
New section 158H(4) provides for an offence of failing to
comply with a direction to provide assistance in relation to
granting access to an offender’s computers or data, without
reasonable excuse.
Section 25(1) of the charter provides that a person charged
with a criminal offence has the right to be presumed innocent
until proved guilty according to law. This right is relevant
where a statutory provision shifts the burden of proof onto an
accused in a criminal proceeding, so that the accused is
required to prove matters to establish, or raise evidence to
suggest, that he or she is not guilty of an offence.
New section 158H(4) contains a ‘reasonable excuse’
exception which places an evidential onus on the accused, in
other words, the accused is required to present or point to
evidence that suggests a reasonable possibility of the
existence of facts that would establish the excuse. In my view,
the use of such an evidential onus provision on the accused to
establish an exception does not transfer the legal burden of
proof and is not severe enough to limit the right in
section 25(1). The exception relates to matters which are
peculiarly within an accused’s knowledge and introduce
additional facts to the subject matter of the offence, which
would be unduly onerous on a prosecution to investigate and
disprove at first instance. Once the accused has pointed to
evidence of a reasonable excuse, the burden shifts back to the
prosecution who must prove the essential elements of the
offence to a legal standard. I am of the view that there is a
negligible risk that this provision would allow an innocent
person to be convicted of this offence. Accordingly, I am of
the view that this offence provision is compatible with the
charter.
Limitation of liability — right to fair hearing (section 24) and
right to property (section 20)
The bill provides that officers, including supervision officers,
community corrections officers, specified officers and police
officers, are not liable for injury or damage caused in the
exercise of the use of force provisions connected with the
search and seizure powers, execution of arrest warrants and
powers to give directions contained in the bill and the
SSODSA. These provisions may abolish or limit a right to
bring legal proceedings against such officers in certain
circumstances, which may constitute a limit on a person’s
right to a fair hearing under section 24 of the charter, by
impeding their access to the courts of the state.
A legal right may also be considered to be ‘property’ for the
purposes of section 20 of the charter, which has been
interpreted as requiring that a person must not be deprived of
property other than in accordance with clear, transparent and
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precise criteria. In this case the amendments meet this criteria,
so any deprivation of property has occurred ‘in accordance’
with law.
However, to the extent that these immunities limit the right to
a fair hearing, I consider the limit to be reasonably justified
under section 7(2) of the charter. These immunities are
designed to maintain the effectiveness of relevant officers
under the SSODSA carrying out protective or investigative
functions directed to upholding community safety. It is
essential that a relevant officer be able to use authorised
reasonable force when necessary to exercise his or her lawful
powers without fear of tort liability, which may be especially
heightened when managing offenders with complex needs in
a residential facility. Without at least some degree of
protection from litigation, an officer may be reluctant to use
reasonable force to conduct duties essential to the security and
safety of the community, notwithstanding their statutory
authorisation to do so. This will ultimately facilitate the
proper exercise of powers which are in the public interest, and
which the community expects will be effectively exercised
when necessary. Further, these immunities only extend to
cover use of reasonable force in circumstances where it is
necessary to carry out specified functions, and liability will
still arise for any unreasonable or unnecessary use of force
that has not been exercised in accordance with a relevant
provision of the SSODSA. Accordingly, officers will still
remain accountable for any improper, unreasonable or
unauthorised use of force, and a cause of action will remain
for any person who has suffered injury or damage in such
circumstances.
Accordingly, I am satisfied that the limitation of liability in
this context is compatible with the charter.
Duration of the holding power
Clause 37 of the bill extends the maximum duration of the
holding power from 10 hours to 72 hours, during which an
offender may be detained by police. Under section 164 of the
SSODSA, a police officer may detain an offender at a police
station (or police gaol if necessary) if there are reasonable
grounds to suspect that there is an imminent risk that the
offender will breach a condition of a supervision order.
Right to liberty (section 21)
Section 21 provides that a person must not be subjected to
arbitrary arrest or detention.
In my view, a lawful exercise of the holding power under the
SSODSA will not constitute arbitrary arrest or detention. The
grounds for exercising the power are strictly confined to
circumstances where there are reasonable grounds to suspect
that there is an imminent risk that an offender will breach a
condition of a supervision order, which limits the power to
emergency situations where there is an immediate threat of a
breach occurring. Once detained, there are a number of
procedural requirements which must be adhered to, including
requirements relating to notice, prohibition on police
questioning, communication rights, interpreter access and
reporting obligations to the secretary.
It may be argued that extending the duration of the holding
period to 72 hours is disproportionate and hence a limitation
on the protection against arbitrary detention. It is my view
that any such limitation would be justified under section 7(2)
of the charter. The holding power is intended as a last resort

SERIOUS SEX OFFENDERS (DETENTION AND SUPERVISION) AMENDMENT (COMMUNITY SAFETY) BILL 2016
1830
to prevent imminent breaches of a supervision order from
occurring, which, if not responded to immediately, will
expose the community to a serious risk of harm. The current
maximum duration of 10 hours is not considered an adequate
period of time for any threat of an imminent breach to be
sufficiently addressed and contained. Appropriate responses
to any escalation of an offender’s risk include undertaking a
further forensic assessment of an offender, making an urgent
application to the court for an interim detention order or a
review of the existing conditions of a supervision order, or
holding an emergency hearing before the adult parole board.
The current maximum period of 10 hours is insufficient for
any of these responses to occur and obstructs the legislative
purpose of the holding power from being realised. I note that
this amendment does not alter the existing procedural rights
surrounding the exercise of the holding power, including the
prohibition on questioning, notice and communication rights
and reporting obligations, which ensure there are no
unreasonable limitations on the human rights of offenders.
Accordingly, I am satisfied the extension to the duration of
the holding power is compatible with the charter.
Sex offender registration order under the SORA
Clause 5 of the bill inserts new section 6B in the SSODSA
which requires the court, on the making, confirmation or
renewal of a supervision or detention order, to make a sex
offender registration order under the SORA in respect of the
offender if the offender is not already subject to that act.
As a registration order under the SORA places additional
reporting burdens on persons who have been convicted of
offences, this amendment is relevant to an offender’s right to
privacy (section 13) and, because the offender was not placed
on the register at the time of his or her original sentence, the
right not to be punished more than once (section 26) or the
right not to be subject to retrospective criminal laws
(section 27).
Right to privacy (section 13), right not to be punished more
than once (section 26) and right not to be subject to
retrospective criminal laws (section 27)
In my opinion, the amendment does not limit these rights.
Any interference with the right to privacy will be made in
accordance with law and not be arbitrary. The requirement to
make a registration order is based on a clearly identifiable
criteria, which is that a person still poses an unacceptable risk
to the community if a supervision or detention order is not
made, and that person is not currently subject to the SORA.
The types of offences which make an offender eligible for a
supervision or detention order are precisely the types of
offences which would now result in an offender being placed
on the SORA register. Accordingly, the amendment is
proportionate to the legitimate aim of community protection,
and ensuring better consistency and compatibility between the
SSODSA and SORA schemes.
Further, in my opinion, this amendment does not limit the
rights in sections 26 or 27, as registration under the SORA
has been interpreted by the courts as not constituting
punishment. Registration is a protective and preventative
measure and as such, does not attract application of the right
not to be subject to double jeopardy or retrospective penalty.
Accordingly, I consider the amendment to be compatible with
the charter.
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The Hon. Steve Herbert, MLC
Minister for Training and Skills

Second reading
Ordered that second-reading speech be
incorporated into Hansard on motion of
Mr HERBERT (Minister for Training and Skills).
Mr HERBERT (Minister for Training and
Skills) — I move:
That the bill be now read a second time.

Incorporated speech as follows:
A serious violent incident in March 2015 rightly raised
community concern about those serious sex offenders who
commit acts of violence. Immediately after this event, the
Andrews government took swift action to strengthen the
serious sex offender post-sentence scheme.
This included the announcement of a review of the Serious
Sex Offenders (Detention and Supervision) Act 2009 (the
SSODSA) led by former Court of Appeal Judge David
Harper. The Harper review considered how the SSODSA
could be improved or another post-sentence legislative
framework be created to further protect the community from,
and improve the management of, complex adult victim sex
offenders including those who may also be violent. The
Harper review has been completed. As much information as
possible about that review will be released, pending the court
outcome for the serious crimes of the individual that led to
that review.
In September 2015, the government also introduced the
Serious Sex Offenders (Detention and Supervision) and Other
Acts Amendment bill. The main purpose of that legislation
was to strengthen the supervision and management of serious
sex offenders including through new police powers and a new
presumption against bail. All of these reforms have been in
operation since December 2015.
This was just the first step.
The Serious Sex Offenders (Detention and Supervision)
Amendment (Community Safety) Bill 2016 (the bill) is a
further step in strengthening the serious sex offender
post-sentence scheme. The main purpose of the bill is to
protect the community from serious sex offenders including
those who may be, or become, violent.
The SSODSA establishes a civil, non-punitive serious sex
offender scheme to provide ongoing supervision or detention
of serious sex offenders who have completed their prison
sentence and present an ongoing unacceptable risk of
committing further sexual offences. The Supreme Court or
County Court determines who will be on orders and sets the
conditions of supervision orders which must relate to the
offender’s risk of sexual offending, such as where the
offender must reside in the community and whether they will
be subject to electronic monitoring and treatment.
New community safety principle
Sexual and violent offending pose a risk to the safety of our
community. This bill will put community safety at the heart
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of the serious sex offender post-sentence scheme. It will
amend the SSODSA to enshrine in law the principle that all
decisions made by persons and bodies under the SSODSA,
such as the courts and the adult parole board, must give
paramount consideration to the safety and protection of the
community.

and the adult parole board may only impose conditions,
instructions and directions that are aimed at reducing the
offender’s risk of sexual reoffending. In addition to
prohibiting violent offending while on a supervision order, the
bill introduces new powers to strengthen the management of
the risk of violence posed by serious sex offenders.

New core conditions addressing violent offending and
behaviour

The Supreme Court or County Court will be given new
discretionary powers under the SSODSA to impose
conditions aimed at reducing a serious sex offender’s risk of
committing violent offences or engaging in violent conduct.
These new additional conditions may be imposed by the court
at the start of the supervision order or added during the life of
the order as circumstances arise in each case. Examples of
such additional conditions include that the offender undertake
treatment, rehabilitation or other programs targeted at their
violent behaviour or aimed at improving their interpersonal
relationships or interpersonal skills.

The purpose of the SSODSA scheme is to reduce the risk of
further sexual offending. The commission of a violent
offence, such as murder, is not currently a breach of a
supervision order.
Some serious sex offenders may be, or become, violent. The
risk of violence may be inherently present in the sexual
offending that makes an offender eligible for the scheme.
Alternatively, the risk of violence may arise while an offender
is subject to a supervision order. Such offenders may engage
in violent behaviour or conduct at a residential facility or
violent behaviour generally, including at any place where an
offender is residing or being supervised in the community.
The bill will address the risk of violence posed by those
serious sex offenders.
The SSODSA will be amended to insert three new core
conditions of every supervision order to provide that the
offender must not:
a.

commit a violent offence in Victoria or elsewhere;

b.

if the court requires an offender to reside at a
residential facility, engage in conduct that poses a
risk to the good order of the residential facility, or
the safety and welfare of offenders or staff at the
facility or visitors to the residential facility;

c.

engage in conduct that threatens the safety of any
person, including the offender.

The adult parole board will continue to monitor the offender’s
compliance with the conditions of the supervision order
which will now include a condition prohibiting the
commission of violent offending and any other conditions set
by the court about the offender’s risk of violence.
The adult parole board may use its existing powers under
sections 119 and 121 of the SSODSA to give directions and
instructions to give effect to the court conditions — for
example, to give effect to conditions about assessment and
treatment of the offender for violent behaviour. In cases of
emergencies due to a risk of violence posed by an offender,
the adult parole board may use its existing emergency powers
under section 120. This may result in moving the offender
from a particular residence, for example.
Corrections Victoria staff already have powers to instruct
offenders to comply with their supervision orders and the
directions of the adult parole board. Staff will continue to
supervise offenders and now, as a result of this bill, this will
include ensuring compliance with conditions targeted to the
risk of violent behaviour of serious sex offenders.

The new core condition not to commit a violent offence
targets serious violent offending against persons and property
while on a supervision order. These violent offences are
defined in a new schedule to the SSODSA and include fatal
and serious injury offences such as murder, manslaughter,
serious assaults and other violent offences such as threats to
kill. Breaches of family violence and personal safety
intervention orders are also included, as is the offence of
criminal damage to address deliberate property damage
committed at a residence or other location.

Like the new core conditions, an offender’s failure to comply,
without reasonable excuse, with any conditions of a
supervision order aimed at reducing a serious sex offender’s
risk of violence will form part of the current offence of breach
of a supervision order.

The other new core conditions address other violent
behaviour or dangerous conduct engaged in by some
offenders at a residential facility or at any place where a
serious sex offender is being supervised in the community.
Such behaviour may include harassing or threatening other
offenders or staff or visitors at a residential facility.

Unless special reasons exist, a minimum term of
imprisonment of 12 months will apply for an intentional or
reckless breach of certain ‘restrictive conditions’ under the
current offence of breach of supervision order.

A breach of these new core conditions will form part of the
current offence of breach of supervision order. The new
minimum term of imprisonment I discuss below may also
apply to these conditions.
New powers to address the risk of violence
Secondly, the bill provides new powers to address the risk of
violence posed by serious sex offenders. Currently, the courts

Sentencing reform
The bill reforms the sentences handed down for the most
serious breaches of supervision orders.

Broadly speaking, there will be two categories of ‘restrictive
conditions’ created by the bill. The first category applies to
every offender on a supervision order. The core conditions of
every supervision order prohibiting further sexual offending
or violent offending or conduct will always be ‘restrictive
conditions’ in every case.
The second category of restrictive condition applies
depending on the individual circumstances of each case.
Under the bill, in each case the court may, in its discretion,
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iii. residence restriction (including any
accompaniment condition);

while they are detained by police under these powers. The
purpose of the police detention is preventative, not punitive.
Victoria Police may cease holding the offender earlier than
the maximum period, if the risk is no longer imminent.
Thereafter, police may question the offender in custody and
charge them with any offences under existing criminal laws.
If the offender is charged with an indictable offence, a
presumption against bail applies under the Bail Act 1977.
Thus there is court oversight of their custody.

iv.

no contact (e.g. with children or the victim or
family members of the victim);

Search and seizure

v.

exclusion or inclusion zones (e.g. schools or parks).

i.

alcohol or drug abstinence;

ii.

curfew;

Any or all of these conditions in this second category may be
imposed by the courts according to the individual
circumstances of each offender. When deciding whether to
make that declaration, the court must have regard to the
offender’s prior offending including any previous breaches of
a supervision order. A court declaration will be necessary and
puts the offender on notice that a serious breach of these
conditions will carry stern consequences.
These conditions have been targeted by the bill because they
demonstrate the most serious risk to community safety posed
by those under supervision in the community. These
conditions also entail the greatest form of restriction, and
therefore oversight, of the offender.
Like further offending while on parole, further offending is
more serious if committed while on a supervision order. A
minimum term of imprisonment of 12 months demonstrates
the serious consequences that will apply in these cases. In
accordance with the Sentencing Act, the court may fix a
minimum non-parole period of at least six months if
appropriate.
If a court at sentencing is satisfied that special reasons exist,
the statutory minimum sentence does not have to be imposed.
The special reasons are those under section 10A of the
Sentencing Act, which are limited and specific. Special
reasons include an offender who has impaired mental
functioning at the time of the offence, for example.
Stronger police powers
Holding power
At present under the SSODSA, if a serious sex offender poses
an imminent risk of breach of a supervision order, a police
officer may detain the offender at a police station for up to
10 hours. For example, the offender presents an imminent risk
of committing a sexual offence or making prohibited contact
with a child. This ‘holding power’ is limited to serious cases
and criminal investigations are essentially suspended for up to
10 hours.
Victoria Police considers that 10 hours is too short a period of
time to address a serious risk where an offender is needed to
be held in custody for the protection of other persons. There is
insufficient time to assess the full risk and to respond.
The bill will amend the SSODSA to extend the maximum
period Victoria Police may hold the offender under this
power, from 10 hours to 72 hours.
Legal safeguards under the SSODSA already exist to protect
the offender’s human rights and criminal procedure rights

Last year, the Serious Sex Offenders (Detention and
Supervision) and Other Acts Amendment Bill 2015
introduced new powers for police to enter premises without a
warrant to monitor serious sex offenders’ compliance with
supervision orders and to enter premises without a warrant to
arrest offenders for breaches of supervision orders.
In December 2015, a new joint specialist response unit
containing staff from Victoria Police and Corrections Victoria
was established for the purpose of increasing the monitoring
of serious sex offenders under the scheme.
As part of the current monitoring and management of serious
sex offenders under the SSODSA, community corrections
officers and specified officers may search and seize items
from offenders to prevent or stop a breach of a supervision
order. The bill provides similar powers to police officers.
Police officers may search the offender’s person, residence,
vehicle and belongings.
Importantly, however, those search powers are subject to a
range of safeguards. Like corrections officers, a police officer
may exercise the search power only if the officer:
a.

reasonably suspects that the search is necessary to
monitor an offender’s compliance with a
supervision order; or

b.

reasonably suspects the offender of engaging in
behaviour or conduct that is associated with an
increased risk of the offender reoffending or
breaching the supervision order.

Police officers may only seize items during their search where
necessary to ensure the offender complies with the
supervision order or to prevent concealment, loss or
destruction of evidence of a breach of that order or any other
offence. Like the commissioner of Corrections Victoria, the
Chief Commissioner of Police must maintain a register of
seized items and a receipt must be also provided by
corrections officers and police officers for any item seized.
The bill sets clear parameters for when items may be retained,
returned and disposed of. For example, police officers and
corrections officers must return an item where the basis for its
seizure no longer applies. The offenders or any other owner
of the seized item may also apply to the Magistrates Court for
the earlier return of the item. Further, police officers and
corrections officers may only dispose of an item in
accordance with a court order or where the serious sex
offender does not retrieve an item from police officers or
corrections officers.
Certain serious sex offenders not subject to the Sex
Offenders Registration Act 2004
In Victoria, the Sex Offenders Registration Act 2004 (SORA)
is another protection to monitor sex offenders in the
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community. This includes requiring offenders on the sex
offenders register to report their whereabouts and details to
police for a period of time.

Debate adjourned for Mr O’DONOHUE (Eastern
Victoria) on motion of Mr Ondarchie.

An offender who is on the SSODSA should be on the SORA.
However, 17 of the serious sex offenders currently subject to
an order under the SSODSA are not covered by the SORA.
The main reasons for this outcome are that some of the
historical criminal offences of these offenders were not
subject to the SORA because they occurred before 2004 and
may have been adult victim offences that did not result in a
court ordering their registration.

Debate adjourned until Thursday, 21 April.

The bill closes this legal anomaly to ensure there is
continuing supervision of these serious sex offenders once
their order under the SSODSA ends by providing that if an
offender is not currently subject to the SORA and becomes
subject to a supervision order or detention order (including on
review or renewal of an order) under the SSODSA, then the
court must order that the offender be subject to the reporting
obligations under the SORA for a period of at least 15 years
and up to life.
Related reforms
Finally, the bill makes several other amendments to the
SSODSA. Laws that allow information sharing about
offenders under both the SSODSA and the Corrections Act
will be widened to ensure information can be shared by and
with Victoria Police and any person employed by, or who
delivers services to or on behalf of, Victoria Police. In
addition to police officers, this amendment ensures people
working for Victoria Police in the new joint unit with
Corrections Victoria — such as technical staff, analysts or
compliance officers — can receive and share information to
monitor serious sex offenders.
The bill also makes clear information can be shared under
these two acts where there is a risk of violence or safety or
welfare to any person. The legal threshold of a serious and
imminent threat is considered too high, as risks of violence
may fluctuate over time — for example, in cases of family
violence, stalking, harassment or other dangerous behaviour.

TRANSPARENCY IN GOVERNMENT
BILL 2015
Introduction and first reading
Received from Assembly.
Read first time for Mr JENNINGS (Special
Minister of State) on motion of Mr Herbert; by
leave, ordered to be read second time forthwith.
Statement of compatibility
For Mr JENNINGS (Special Minister of State),
Mr Herbert tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006, (the charter), I make this
statement of compatibility with respect to the Transparency in
Government Bill 2015 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights as set out in the
charter because no human rights protected by the charter are
relevant to the bill.
Gavin Jennings, MLC
Special Minister of State

Second reading

Other amendments include to add the offences of slavery and
servitude to the list of eligible sex offences under the
SSODSA. Slavery-like commonwealth and Victorian
offences are currently listed in the SSODSA, including forced
labour and sexual servitude offences. The omission of the
offences of slavery and servitude is an anomaly. This
amendment will enable consideration of whether that
offending is sexually, as opposed to financially, motivated
and whether the offender should be placed on the scheme.

Ordered that second-reading speech be
incorporated into Hansard on motion of
Mr HERBERT (Minister for Training and Skills).

Further reforms

Incorporated speech as follows:

This bill further strengthens the current post-sentence
supervision scheme for serious sex offenders, in particular the
risk of violence posed by some of those offenders. It is
another step in the overhaul of how sex offenders are
managed by putting community safety at the heart of the
scheme.
As I said, a serious violent incident has rightly raised concern
in the community about the supervision and management of
serious sex offenders. This bill is one of the many actions the
government is taking to deliver on its paramount duty to keep
our community safe.
I commend the bill to the house.

Mr HERBERT (Minister for Training and
Skills) — I move:
That the bill be now read a second time.

This bill is an important step towards promoting regular
public reporting of performance data by Victoria’s ambulance
and fires services, and Victoria’s public hospitals. It
establishes a new statutory framework to facilitate the regular
release of ambulance and fire services’ response times to
emergency incidents; the mandatory annual release of
important performance agreements, known as a statement of
priorities, between the government and the boards of
Ambulance Victoria, public health services and
denominational hospitals; and the regular release of
performance data by public health services and
denominational hospitals.
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The bill will deliver upon the government’s commitment to
ensure greater transparency in the delivery of public health
and emergency services. It will also address the need to
improve the public reporting of emergency services’ response
times, as outlined in the 2015 Victorian Auditor-General’s
Office Emergency Service Response Times report.

that further information can be included in these reports, to
promote greater transparency by contextualising the
information and providing meaningful commentary. This will
ensure that, if necessary for the public to clearly understand
response times in their context, agencies will be able to
provide the necessary contextual information to the public.

The information required to be reported under this bill is
about the performance of public services that are of critical
importance to Victorians. Victorians have a right to clearly
understand the performance of these services, and have a right
to do so without having to go through a freedom of
information process to access this information. This bill will
ensure the enduring and easy access to this information for
the public.

The bill recognises that there are likely to be times when the
resources of an emergency service are devoted to addressing a
major emergency, such as major bushfires during the fire
season. In such circumstances, the bill allows the minister to
delay the publication of quarterly reports until a major
emergency has been sufficiently addressed before reporting is
resumed. The bill also recognises the potential impact of
sustained and prolonged industrial action on the ability to
collect and prepare response time data, and also allows for
delayed publication in such circumstances. The bill ensures
that there is transparency when these exceptions are relied on
by requiring the minister to publish a statement so that the
public is aware that a report will be delayed.

This government is committed to providing greater
transparency about the way that these crucial services operate.
The men and women who work in these agencies perform an
invaluable service for our community and we are grateful for
it. The need for greater transparency arises precisely because
their service is of such importance to Victorians. Victorians
are entitled to understand how their critical services are
performing.
Overview of the bill
The bill provides a framework for the release of three
different kinds of information:
response times for Ambulance Victoria, the Country
Fire Authority (CFA) and the Metropolitan Fire and
Emergency Services Board (MFESB);
statements of priorities agreed to by Ambulance
Victoria, public health services and denominational
hospitals; and
performance data for public health services and
denominational hospitals against the performance
indicators in their statements of priorities.
Response times
Response times for Ambulance Victoria, the CFA and
MFESB will be published online every quarter for prescribed
emergency incidents.
Response time reports will provide Victorians with the 50th
and 90th percentile response times to an emergency incident
in a municipal district (or local government area (LGA)). This
level of reporting detail ensures that Victorians have an
accurate impression of historical response times in their
community.
Total response times will be included in the reports. This will
provide Victorians with an understanding of the time it takes
from the point at which the Emergency Services
Telecommunications Authority (ESTA) receives a call for
assistance to the first arrival at the scene by the relevant
agency. Nothing in the bill will prevent a report from
depicting which aspects of the total response time can be
attributed to the relevant agency and ESTA respectively.
The government acknowledges that response times are not the
sole indicator of how effective or how well an agency is
performing and that a range of factors can affect an agency’s
response time performance, such as geographical and
seasonal variations. For this reason, the bill expressly clarifies

Statements of priorities
The bill will introduce a requirement for all statements of
priorities for Ambulance Victoria, public health services and
denominational hospitals to be published online by
1 November each year.
Statements of priorities are important documents that outline
an annual agreement between the board of a health service
and the relevant minister. They set out strategic priorities and
agreed objectives for each financial year in terms of financial
sustainability, services access and performance, safety and
quality and service delivery, with accompanying performance
indicators and performance targets.
Denominational hospitals are not legislatively required to
agree to a statement of priorities, but where they choose to do
so, the bill also requires their publication.
If a statement of priorities is not agreed in time to be
published by 1 November for the relevant year, the bill
ensures that the minister will publish reasons for the delay
and will ensure the publication of the statement of priorities as
soon as practicable after agreement is reached.
Hospital performance data
The bill will require public health services and
denominational hospitals with statements of priorities to
publish quarterly performance reports against certain
performance indicators in those statements.
The minister responsible for administering the Health
Services Act 1988 will issue a notice specifying which
performance indicators from each statement of priorities must
be included in these quarterly reports. These indicators are to
be chosen from the prescribed performance categories, such
as safety and quality performance or access and timeliness
performance.
In some cases, it will not be practical for certain performance
indicators to be reported against on a quarterly basis. For
example, data for a particular performance indicator might be
collected by an independent contractor on a yearly basis. The
bill enables the minister to specify an alternative reporting
timetable, and requires publication of the reasons for the
variation.
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Where a public health service or denominational hospital has
not agreed on a statement of priorities, the bill facilitates the
reporting of health performance data by allowing the minister
to publish a quarterly performance report against the
performance indicators specified in the notice issued by the
minister. If the public health service or denominational
hospital later agree to a statement of priorities, the minister
will publish a quarterly performance report based on the
performance indicators in the agreed statement of priorities
and that have also been specified in the notice issued by the
minister.
Finally, as with emergency services, the minister will be
permitted to delay reporting of hospital performance data in
cases where it would unreasonably divert resources from a
major emergency or as a result of prolonged or sustained
industrial action.
Conclusion
This bill will facilitate better access to important information
to the public. It will improve the public scrutiny of critical
services that every Victorian values. The need for improved
transparency in the reporting of this information is well
recognised, as demonstrated by a number of VAGO’s reports.
The bill will also promote a culture of transparency in the
reporting of government information, providing Victorians
with access to data about the government services which are
so vital in day-to-day life and critical for the preservation of
life and property.
I commend the bill to the house.

Debate adjourned for Mr RICH-PHILLIPS (South
Eastern Metropolitan) on motion of Mr Ondarchie.
Debate adjourned until Thursday, 21 April.
Sitting suspended 6.31 p.m. until 7.03 p.m.

SEX OFFENDERS REGISTRATION
AMENDMENT BILL 2016
Committed.
Committee
Clauses 1 to 7 agreed to.
Clause 8
Ms PENNICUIK (Southern Metropolitan) — I
move:
1.

Clause 8, page 12, after line 14 insert—
“( ) If the Children’s Court makes a final prohibition
order in respect of a registrable offender who is a
child, the court must provide its reasons for making
that order and—
(a) if the registrable offender is before the court,
cause a copy of those reasons to be given to
the registrable offender with the copy of the
final prohibition order; or
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(b) if the registrable offender is not before the
court, cause a copy of the reasons to be served
on the registrable offender with the copy of
the final prohibition order.”.

As I discussed in my contribution to the second-reading
debate, the reason I wish to move this amendment is
that in terms of children there are always special
considerations to take into account when either
sentencing children or refusing bail in a case where a
child has been charged with an offence and, in this case
with the granting of a final prohibition order, is a child
registrable offender.
It works in a similar way under the Bail Act 1977.
Where a court decides against bail for a child that has
been charged with an offence, the court gives reasons
for doing so. So it is really in the spirit of the special
considerations that need to be taken into account for
children. It also turns the mind of the court to those
reasons if it has to actually outline them and table them
or write them down and give them to the offender. Of
course in terms of children, particularly younger
children, it is not really to be expected that they will
always retain the reasons in their memory as to why
they may have a prohibition order ordered against them.
So they are the reasons why I think this is an important
amendment to the bill, and I emphasise that it just
applies to orders in the Children’s Court against child
offenders.
Mr HERBERT (Minister for Training and
Skills) — This is a very important bill, and it is worthy
of consideration in committee. Many people who are in
the public gallery here listening intently to the
proceedings and probably thousands of people online
who have an interest in legislative reform around sex
offenders will be paying keen attention to this debate.
The government, however, will not be supporting
Ms Pennicuik’s amendment as it considers it
unnecessary in terms of current practice. The current
practice is that the Children’s Court is already used to
provide reasons for and explain the content and effect
of its decisions. It is expected that the Children’s Court
will adopt those current practices and provide reasons
for any decision to make a prohibition order, as is
currently the case with other decisions that it makes.
The government is not aware of any concerns with the
Children’s Court’s current practice that might suggest
prescribing in legislation a requirement for the court to
provide the reasons for decisions. Importantly the
proposed amendment that we have before us also goes
beyond the ordinary procedures of the court and creates
what we consider to be an unnecessary administrative
burden on the court.
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Whilst there is a precedent for expressly requiring the
court to provide reasons for its decisions, those
provisions do not require the court to give a copy of
reasons in court at the time it makes the decision.
Instead reasons are generally given orally, and parties
may later obtain a transcript of the statement of reasons
from the court if they require it and if they want it.
Requiring those reasons to be written in advance would
merely create another step in the process — it is quite a
straightforward process — and unnecessarily delay the
proceedings. The requirement to provide a copy of
reasons is therefore, in our opinion, unnecessary,
particularly given that new section 66O already requires
the court to give the offender a written notice
explaining the prohibition order.
It is our further contention that clause 20 of the bill
makes a consequential amendment to the Children,
Youth and Families Act 2005, in the case of children, to
require that a child offender must always be legally
represented in prohibition proceedings. That means that
in terms of section (2)(b), which deals with the
circumstance where the registrable offender is not
before the court, it is in fact redundant. So for those
reasons we will not be supporting the amendment.
Mr O’DONOHUE (Eastern Victoria) — The
opposition will not be supporting Ms Pennicuik’s
amendment. I note the advice provided by the minister
about current practice in the Children’s Court. I also
make the point to Ms Pennicuik that while there may be
some precedent for legislating for a reason to be
provided in sentencing matters or bail matters, this is a
very different procedure, and I do not think it is
necessarily analogous to those situations. I also note
that the maximum period for a prohibition order for
someone in the Children’s Court is two years as
opposed to five years for adults.
On the basis of the explanation provided by the
government, in addition to those other matters I have
mentioned, the opposition will not be supporting this
amendment.
Ms PATTEN (Northern Metropolitan) — I will be
supporting the amendment. I do not think it creates an
unduly onerous workload, particularly in the case of
minors. It is important. It is not going to take a lot more
work to write down the decision and the reasons for it
to give to the minor rather than insisting that they
access the transcript. So I am supportive of this
amendment.
Ms PENNICUIK (Southern Metropolitan) — I
thank Ms Patten for her support of the amendment and
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for her reasons, one of which I was going to raise. I
hear what the minister is saying in terms of the cases
where reasons are given orally and the transcript is
available, and of course that would be available in this
case as well. But the bill does require the giving of the
order and an explanation of what the conditions are, so
it is not any more onerous to add why the order is being
made, which is different from the conditions
themselves. That is in fact why the amendment is
structured that way — to make it less of an
administrative burden, really. But even if people think it
is an administrative burden, which I do not, the minister
himself said in his summing up that he did not expect
there was going to be a whole raft of these prohibition
orders, and I would expect that most of them would be
against adults anyway and not against children, so that
particular reasoning does not really stand up.
Also, I do not agree with Mr O’Donohue’s comments
that because this is a new provision, it is not bail and it
is not sentencing, so that is grounds for not having the
reasons. In fact because it is a new provision there is
probably even more reason to put this provision in to
turn the mind of the court to, and also to make sure that
when the registrable offender who is a minor is given a
copy of the prohibition order that it includes the reasons
for it. We will still proceed with the amendment.
Committee divided on amendment:
Ayes, 6
Barber, Mr
Dunn, Ms (Teller)
Hartland, Ms

Patten, Ms
Pennicuik, Ms
Springle, Ms (Teller)

Noes, 32
Atkinson, Mr
Bath, Ms
Bourman, Mr
Carling-Jenkins, Dr
Crozier, Ms
Dalidakis, Mr
Drum, Mr
Eideh, Mr
Elasmar, Mr (Teller)
Finn, Mr
Fitzherbert, Ms
Herbert, Mr
Jennings, Mr
Leane, Mr
Lovell, Ms
Melhem, Mr

Mikakos, Ms
Morris, Mr
Mulino, Mr
O’Donohue, Mr
Ondarchie, Mr
Peulich, Mrs
Pulford, Ms
Purcell, Mr
Ramsay, Mr (Teller)
Rich-Phillips, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
Tierney, Ms
Wooldridge, Ms
Young, Mr

Amendment negatived.
The DEPUTY PRESIDENT — Order! We are
now moving to amendment 2, which seeks to remove
certain words in relation to the conditions that may be
included in a prohibition order.
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Ms PENNICUIK (Southern Metropolitan) — I
move:
2.

Clause 8, page 17, lines 21 and 22, omit “or desirable”.

This is an amendment to clause 8, again, which inserts
on page 17, under division 5 of new part 4A, new
section 66Q, which reads:
The court may include in a prohibition order any conditions
that appear to be necessary or desirable in the circumstances.

My amendment seeks to remove the words ‘or
desirable’ so that it reads:
The court may include in a prohibition order any conditions
that appear to be necessary in the circumstances.

The conditions are outlined in subsection (2)(a) to (h),
which are conditions that may be included in a
prohibition order — but it is not an exhaustive list of
conditions. They include associating with persons;
being in specified places or distances from places;
engaging in behaviour, activities or particular types of
employment; or consuming alcohol or drugs of
dependence, for example.
It has been put to us that it is not desirable to include
the word ‘desirable’ because it makes the criteria too
broad. With just the word ‘necessary’ it focuses the
attention on those conditions and poses the question, ‘Is
it necessary or is it is not necessary?’. I think
‘necessary’ is a fairly straightforward word, whereas
‘desirable’ is a less straightforward word and may be a
bit more subjective in that way. Also, is it mildly
desirable, is it slightly desirable, is it highly desirable, is
it very desirable? It gets into that territory as opposed to
necessary — is it necessary that the person, for
example, does not associate with the specified person or
class of person? Is that necessary?
That is the reasoning behind the amendment, and it is
an issue that has been raised with us by members of the
legal profession questioning the use and inclusion of
that term in the preface to the conditions that can be in a
prohibition order. I have moved the amendment, and I
am interested in what the minister has to say about that,
particularly in light of that being raised within the legal
fraternity as to how that may play out.
Mr HERBERT (Minister for Training and
Skills) — I thank Ms Pennicuik for her amendment.
The government definitely will not be supporting this
amendment. It comes to this being a very serious bill.
This bill is about doing all we can to protect the
community from registered sex offenders. We are not
talking about Joe Blow walking along the street; we are
talking about people who pose a definite threat to
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communities, to people and to vulnerable children or
others. So essentially the Greens amendment would, by
its very nature, diminish the capacity to protect the
community in terms of the courts.
I understand where Ms Pennicuik is coming from.
These issues are always on a bit of elastic. They go one
way or the other, and usually people land somewhere in
the middle. That is the nature of our society. On this
occasion we think that the terms ‘necessary’ and
‘desirable’ are there because they are quite important
and desirable in terms of the court having discretion
and flexibility to ensure a prohibition order can indeed
address the risks posed to the sexual safety of the
community by a particular sexual offender. If you take
the word ‘desirable’ out of the test, we believe that
could considerably constrain the ability of prohibition
orders to be used proactively. I know the point
Ms Pennicuik is making will be a debated point, but our
belief is that we need the courts to be able to act
proactively in some of these cases. Instead the courts
will be limited to reacting to specific, proven conduct
when determining what conditions it imposes.
I will give members an example. The basis for making
a prohibition order could include that an offender has
been hanging around pools and acting strangely. It is
summer, and there are lots of young people at pools.
The court could, as necessary, apply a condition
prohibiting this person from being within 50 metres of a
public pool. That might be necessary in the
circumstances. However, we do not want that person to
then shift to another spot, so whilst the order with
regard to pools could be necessary, a court could also
consider that it is desirable to prohibit the offender from
being within a certain distance of a school to ensure the
offender does not simply adapt their behaviour to
another place where children might be vulnerable. The
court could determine that such a condition is desirable,
even though there might not be specific evidence that
the offender has previously frequented those places.
This is why the term ‘desirable’ is in there. It is
important. By the time the court actually looks at these
matters it has already been satisfied that the registerable
offender poses a risk to the sexual safety of the
community. These very terms ‘necessary’ and
‘desirable’ are strong safeguards in terms of enacting
and mitigating against that risk in a more flexible
manner.
Mr O’DONOHUE (Eastern Victoria) — The
opposition will be opposing Ms Pennicuik’s
amendment. The opposition believes the terms
‘necessary’ and ‘desirable’ are appropriate in this
circumstance. As the minister said, this is about
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preventing illegal behaviour and preventing
inappropriate behaviour. The court needs flexibility to
be able to respond to the individual circumstance that is
before it, and it would be a serious error if the house
passed Ms Pennicuik’s amendment, because it would
diminish that capacity to respond to the individual
circumstances that appear before the court.
In addition to the points the minister made, I think we
need to also just reflect on the system that is being
proposed. The chief commissioner has to make
application to the court, and the court will give very
serious consideration to what is appropriate in the
circumstances with this test that is before us tonight.
There are checks and balances built into what is
proposed through the need for Victoria Police to make
application to the court and satisfy the test that is set out
in the legislation.
Ms PENNICUIK (Southern Metropolitan) — I
thank the minister for his response. I found it very
interesting, because while I was listening to the
minister — and I am sure that example was given to the
minister and he did not make it up, as in, he did not
make up an example but had one supplied to him — I
thought that in that example, to my way of thinking
those would have been necessary conditions for that
type of offender. I would have put them both in the
category of necessary given the type of offender the
minister was talking about. I think that is the point I am
making really in that if the offender is showing that
type of behaviour, it would be necessary that the
offender would be prohibited from being in specified
places where that behaviour could be played out, and I
would see that as a necessary condition. So in some
ways I thought the minister’s answer did not
necessarily refute my argument, but it also did make me
see the point of view the government is getting across
in this particular circumstance.
The other concern, I suppose — or something to keep
in mind — is that there are quite high penalties attached
to not complying with these conditions of a prohibition
order. These orders are not a sentence; a person is not
being sentenced to a community correction order or a
term of imprisonment. They are being covered, you
might say, by a prohibition order. But the legislation
does attach a very high penalty for non-compliance. So
how a court will impose those conditions does need to
be taken seriously, because if the conditions are just
desirable rather than necessary, and they are not
complied with, they do attract quite a high penalty. I am
not sure whether the court, in deciding — it probably
does not — makes any distinction between what it
regards as necessary and what it regards as desirable
conditions when it lists the conditions or whether that is
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just part of the deliberation. Could the minister answer
that question?
Mr HERBERT (Minister for Training and
Skills) — What I can say by way of answer — and
there are always different views about these things — is
on the point Mr O’Donohue makes, that by the time
you get to the courts to make these orders there has
already been substantive evidence et cetera. But can I
just say that the new section 66Q(1) imposes safeguards
on this Victorian scheme which are over and above
those of other jurisdictions. Obviously you want to have
some similarity across the nation, but our scheme by far
has the most safeguards. In the vast majority of states
the initial test is the only threshold that needs to be met
with respect to these orders. Indeed the Northern
Territory is the only other Australian jurisdiction —
along with Victoria, if the bill passes — with a
prohibition order scheme that sets a separate test for
imposing conditions under the prohibition order
scheme.
The test is broader than what is in the bill and allows
courts to impose conditions it considers appropriate. I
take Ms Pennicuik’s point that there will be debate
about what the difference between desirable and
necessary is — she has a different view to the
government’s view — but by national standards there
are more safeguards in this scheme that we are
proposing than there are in any other state.
Amendment negatived.
The DEPUTY PRESIDENT — Order! I call on
Ms Pennicuik now to move her amendments 3 and 4,
which seek to insert a new section into the principal act
to provide for an independent review of the operations
of part 4A, which deals with prohibition orders.
Ms PENNICUIK (Southern Metropolitan) — I
move:
3.

Clause 8, page 59, line 4, omit ‘section.”.’ and insert
“section.”.

4.

Clause 8, page 59, after line 4 insert—
‘66ZZDE Review of operation of Part 4A
(1) The Minister must cause an independent review of
the operation of this Part to be undertaken as soon
as possible after the second anniversary of the
commencement of this Part to determine—
(a) the effectiveness of the regime of protection
orders; and
(b) whether the policy objectives of the Part
remain valid and the provisions of this Part
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remain appropriate for achieving those
objectives.
(2) A person who undertakes a review under
subsection (1) must give the Minister a written
report of the review.
(3) The Minister must cause a copy of the report of the
review to be laid before each House of the
Parliament within 6 months after the second
anniversary of the commencement of this Part.”.’.

I have moved many of these review clauses over the
years, partly because governments of both persuasions
have said when we have had these types of
Attorney-General or corrections bills in the Parliament
that there will be a review or that there has been a
review and it is based on that review. But they are
reviews that the public never sees — they are internal
reviews by the Department of Justice and Regulation or
the department of corrections — and I do not think that
is in the public interest or the interests of justice. The
main reasons I would like to see this review are
transparency and openness, as well as the fact that this
is quite a change to the existing scheme and therefore
we think it warrants a public review rather than an
internal review on a timetable determined by the
department and not made public.
Mr HERBERT (Minister for Training and
Skills) — I thank Ms Pennicuik for her amendments.
The government cannot support the proposed
amendments. To begin with we believe the time frame
is far too restrictive. Two years is not really enough
time to actively and effectively review the operations of
the prohibition order scheme. There will be a lag
between when the scheme commences and when there
are sufficient prohibition orders in which a review can
be based. Ms Pennicuik might remember we said there
could only be a handful per year. Orders also need to be
in place for a sufficient amount of time to adequately
assess their effectiveness. Two years is a very short
time frame for legislation such as this.
Secondly, the proposed amendments only provide six
months between the start of any review and the time it
must be tabled in Parliament. This will undoubtedly
unnecessarily constrain the independent review. It may;
I should not say it will, because it might not, but it is a
very short time frame for an independent reviewer to
complete an important review of a scheme such as this
to the best standard.
Statutory review provisions are very rarely found on the
Victorian statute books and are generally limited to
extraordinary pieces of legislation such as the Charter
of Human Rights and Responsibilities Act 2006 and the
Terrorism (Community Protection) Act 2003. We
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believe that it is sufficient that the Department of
Justice and Regulation monitors the scheme informally
and in consultation with relevant stakeholders, as it
would ordinarily do.
On Ms Pennicuik’s point about a public review or an
internal review, in the time I have been here it would
seem that governments regularly review these things.
They review them at a national level. The courts review
them. If there are issues about how the scheme is
working, they are pretty public and they are brought to
the government’s attention. This type of legislation
does tend to change. It changes because the nature of
perpetrators is often flexible in terms of the way they
perpetrate. The government does not believe that we
need a review after two years. If it is not working, it
will be reviewed. We have a lot of processes in our
system for this, and if it needs to be changed, it will be.
That will undoubtedly be public in its nature because it
will be clear that the scheme needs reviewing and
changing.
Mr O’DONOHUE (Eastern Victoria) — The
opposition will oppose Ms Pennicuik’s amendments.
As Ms Pennicuik said in her remarks about these
amendments, there has been a consistency with regard
to this type of amendment. Ms Pennicuik moved
similar amendments to a number of the parole reform
bills that passed through this place during the last
Parliament, and they were opposed. To pick up the
minister’s point, these issues are of public interest.
They will be monitored closely by a range of
stakeholders through the courts, through the police and
no doubt through the Department of Justice and
Regulation. We as legislators can follow these matters,
and other stakeholders can do the same.
I also agree that a two-year review period is too short in
the circumstances. I am sure other members of this
place will be keen to understand, just as I am keen to
understand, how this legislation will work in practice;
operationalising some of these matters sometimes
provides new learnings. It needs further change and
refinement, and as I said, I am sure the department will
be considering those things, as will the police, the
courts and other stakeholders. The opposition will be
opposing Ms Pennicuik’s amendments.
Amendments negatived; clause agreed to; clauses 9
to 24 agreed to.
Reported to house without amendment.
Report adopted.
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Cuddihy, as well as staff from the then Department of
Health in terms of the work that was done.

Motion agreed to.
Read third time.

HEALTH COMPLAINTS BILL 2016
Second reading
Debate resumed from 25 February; motion of
Ms PULFORD (Minister for Agriculture).
Ms WOOLDRIDGE (Eastern Metropolitan) — I
am very pleased to speak tonight on the Health
Complaints Bill 2016. This is the culmination of many
years of work, and in speaking on the bill I want to
commend the work of the former Minister for Health,
David Davis, who actually initiated this process,
initiated a significant number of reviews and had a
mechanism to get advice as to how the health services
commissioner’s role could be reformed. In fact he even
brought a bill to the Parliament in 2014. That bill was
introduced into the Assembly but unfortunately,
because of some of the shenanigans in our Parliament
in 2014, it was unable to be debated and hence it
lapsed. I am pleased, though, that there has been further
work and a reaffirmation by this government of the
importance of the legislation and its provisions. There
have been some further enhancements to the legislation
and now we are debating this Health Complaints Bill
2016 that we have in front of us.
The bill seeks to repeal the Health Services
(Conciliation and Review) Act 1987 and to establish a
new health complaints commissioner and a new Health
Complaints Commissioner Advisory Council,
essentially to deal with complaints about the provision
of or the failure to deliver health services in Victoria —
a very important responsibility and a very important
role and one that we think will be enhanced by this bill.
Given that, I do want to outline at the outset that the
coalition will be supporting this bill, but I do have an
amendment that I will circulate during this debate.
To give members a little bit more detail in terms of the
background, in 2012–13 the then Minister for Health,
David Davis, initiated and commissioned a review of
the Health Services (Conciliation and Review) Act
1987. There was an expert panel, chaired by Michael
Gorton, of health service providers, health care
recipients and clinical experts who reviewed the act and
made recommendations on modernising and
strengthening the role of the commissioner. I want to
take the opportunity to commend the expert review
panel and particularly Michael Gorton but also Mary
Draper, Sherene Devanesen, Leon Shapero and Lucy

Interestingly, in terms of their conclusions, they said in
the expert review panel final report of January 2013,
and I quote:
Complainants expressed significant concerns about the
operation of the current act and the mismatch between their
needs and expectations, and the final outcomes achieved or
available to them. They argued for a more responsive,
flexible, accessible, fair and transparent system, with
increased powers for the commissioner to deal effectively
with complaints.
It became clear during the course of the review that if the act
is to be an effective vehicle for resolution of health care
complaints into the future, the task is not simply one of
modernisation, but of fundamental legislative and practice
reform.

I think what became clear in that process of review, as
has been outlined here, was that what was required was
not a tweaking at the edges but actually a rewrite of the
act, and of course that is what we are considering today
in terms of what was presented to the Parliament in
2014 and what will be considered in our debate today.
Interestingly, at the same time under the statutory
responsibilities the health care commissioner undertook
a study of people lodging complaints with the Victorian
health services commissioner. The final report, dated
June 2013, said under the heading ‘Key conclusion
from the study’, and I quote:
Complainants have high levels of dissatisfaction with the
commissioner’s complaint service. This is not generally a
result of unrealistic expectations about the service the
commissioner provides. A majority of complainants perceive
that they have not achieved an outcome, or that the outcome
achieved is of poor quality, that it is unfair and does not
resolve the complaint for the service user.

Once again the experience of the service users
themselves was that the system was not supporting
them or delivering on their expectations, hence the
decision to go ahead and rewrite the legislation.
In 2014 the coalition introduced the Healthcare Quality
Commissioner Bill 2014 into the Assembly to establish
a new health care quality commissioner, and as I said,
the bill lapsed without being debated. In 2015–16 the
Labor government undertook what it described as
limited consultation on health complaints legislation
and subsequently introduced the bill we are debating
today. This bill does largely mirror what was presented
in the 2014 coalition legislation, with some additional
elements which I will outline throughout the course of
my speech.
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In this process I want to acknowledge Beth Wilson, the
previous health services commissioner, who was
exceptionally engaged in this process. She is known to
many and respected by all in terms of the work that she
did. She did her best within a constrained legislative
environment and with a constrained capacity to respond
effectively. I just want to give some context by looking
at the 2015 annual report of the Office of the Health
Services Commissioner, which is now led by Grant
Davies — someone we were pleased was acting in the
role until I think October 2014 when he was appointed
as the health services commissioner and subsequently
filled that role.
When you look at, even within the constrained
environment, what has been happening it is fair to say
that a lot of people are engaging and seeking to use the
service of the health services commissioner. In
2014–15 there were over 8000 calls received by the
complaints line. It received 3400 new complaints — a
10 per cent increase and 23 per cent more than two
years previously — and 86 per cent of all complaints
were resolved within 90 days. Some complaints were
actually declined, and often that would be because they
were outside the scope of what the commissioner was
able to engage with. Some of those issues will be
addressed by this bill.
Many complainants — 93 per cent — were satisfied
with the way the commissioner handled the complaints,
and 87 per cent of complainants said they were able to
speak to the staff about their complaint when they
needed to, and that was an increase from previous
years. I think we have seen that within a constrained
environment thousands and thousands of people are
seeking to access the support of the health services
commissioner. The health services commissioner was
seeking to improve quality and responsiveness, but I
think it is fair to say that the bill that we have in front of
us today will enable that to be significantly enhanced
and improved in terms of the response that the new
health complaints commissioner will be able to
undertake.
The key elements of the bill, just to outline the key
aspects, are that first and foremost it is expected — and
it is expected explicitly — that concerns will be raised
directly with a health service provider and ideally
resolved locally. I think this is a very important
additional provision. What it says is, ‘Try to sort this
out; don’t get into a complaints environment with a
third party unless you’ve actually tried to resolve it
locally’. It provides the capacity for a complaint to be
made directly to the commissioner without having that
local resolution, because there may be some issues
specific to a case, but there is an encouragement to try
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to resolve matters locally and hospitals have
complaint-handling mechanisms already in place.
Complaints can now also be received from anyone, not
just from the person who received the health service
themselves. This might include carers who are able to
submit a complaint not only on behalf of the person that
they care for but also in relation to how they were
treated as a carer. Complaints can be oral or written.
This is a significant expansion in terms of the current
legislation.
The commissioner is then required to undertake the
least formal process possible to resolve a complaint and
has a wide range of approaches that they can use
compared to previously. Previously formal conciliation
was compulsory after a period of time; now there is a
variety of mechanisms and there is also more flexibility
in the time frames. The commissioner also now has the
power to follow up the health care provider to make
sure the recommendations are being implemented. All
of these are enhancements that were not previously
available.
The commissioner has the power to publicly name
health services that have not responded or implemented
recommendations, so there are effectively incentives in
place — both, I suppose, the carrot and the stick. Can
they get them resolved? If they cannot, there is a
mechanism to highlight their failure to respond to the
issues. The commissioner may also conduct a
complaint data review with the intention of identifying
persistent and recurrent issues and formulating advice
to health services about addressing these issues. So not
only is there a responsibility in terms of individual
complaints but there is an ability to look across
complaints for those broader recurring issues.
The other thing that I think is critical about this bill and
is something that I do want to explore a bit more — and
I give an early alert to the minister — is that complaints
are not only about registered health service providers
but also about unregistered general health service
providers. Examples were given, such as massage
therapists, dental technicians, reiki therapists — people
who would not have previously come under the
definition in terms of complaints being received — who
may not have a professional registration process. This is
widening it quite significantly in terms of who the
commissioner can actually investigate, and these
investigations can be initiated, warnings issued and
ultimately prohibition orders made, with penalties if
breached.
One of the things I do want to explore some more is to
get an understanding of where the line is drawn in
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relation to what constitutes a general health service
provider and what does not. I think those lines are still a
bit blurry, and it would very helpful to have some
further clarity in relation to that from the minister.
That is a general overview of the provisions. There is of
course a lot more detail, but that gives a broad theme.
These are all issues that were largely in the previous
bill, that the coalition introduced as well. There are a
few elements, and I will just touch on them, where this
bill differs and which it changes, based on consultation
and feedback on what was in the 2014 bill that lapsed.
Firstly, the commissioner can undertake an own-motion
investigation without a consumer complaint as long as
it is consistent with the requirements for individuals to
make complaints. So there may be instances where a
complaint is not in place — for one of what might be
all sorts of reasons — where the commissioner feels
that an issue warrants an investigation and makes a
decision to pursue that.
Secondly, the definition of health care is broader than it
was previously. The broader definition allows the
commissioner to use some discretion in deciding which
professions qualify as health services on a case-by-case
basis, and this goes back to the question I have about
how we can get some sense of that and some direction
from this Parliament in relation to the commissioner
and about what might be in and out.
Also, the commissioner can now defer notifying a
practitioner of a decision if they consider it would
create a serious public risk or interfere with a related
inquiry by another regulator. So there are some further
secrecy provisions, not previously in place, if needed to
be used. Further, information given in conciliation can
be disclosed if the commissioner believes there is an
imminent risk to public life, health or safety. So there
are some provisos to the confidentiality provisions that
are in place.
There are a few small changes. Obviously the name and
one or two other small things have changed, but
essentially, as we can see from such a comprehensive
bill with such wide policy implications, it is largely
consistent with what the coalition had planned to put in
place. That is the reason why we are happy to support
this bill and encourage its effective implementation.
The other thing is I was very pleased to receive input on
the bill and I want to thank the wide variety of
stakeholders who gave me that input. I think what is
very clear in terms of the stakeholder responses is that
they have largely felt very consulted in the process.
This has obviously been a process that has been
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underway for four years. There has been a lot of
consultation and a lot of engagement through the
review processes with the panels, with the commission
itself, with the government and so on. Once again, I
was very impressed, and I do want to thank all those
stakeholders who contributed to a response in relation
to the bill. I have to say everyone is overwhelmingly
positive about the outcomes. They feel they have had a
say, they feel that where it has landed will enable them
to be more effective in terms of their roles.
I want to mention a couple of quotes. I received a
wonderful email from Beth Wilson, the former
commissioner, who was very positive: ‘I was very
pleased with this’, ‘I was very pleased with that’, ‘This
will be most useful’. She was particularly positive
about the own-motion powers:
Stronger powers for the commissioner to oblige providers to
supply information and to have own-motion powers will
greatly assist complaints resolution.

That is the tenor of the feedback that I have had. Tom
Symondson from the Victorian Healthcare Association
(VHA) said:
While the range of powers that will be vested with the
commissioner are broad, I can see this translating into
tangible positive benefits for hospitals, particularly in rural
areas. Rural hospitals rely heavily on visiting and locum
doctors, many of whom practise across a number of different
health services. As each health service is responsible for
ensuring its practitioners’ credentialing is up to date,
transparency about patient complaints at a statewide level will
be an important aspect.

Not only does this have a benefit for the individuals
who seek to complain; it will also benefit our health
services. I am sure there will be many other benefits as
well.
I would like to acknowledge some of the responses that
I have received in the course of consultation. Everyone
will be pleased that I am not going to go into great
detail in terms of all the positive feedback, but many
agencies have responded. They include the aged-care
complaints commissioner; VicHealth; the former health
services commissioner; CEOs of some of our public
hospitals, such as Southwest Healthcare, Mercy Health
and Bendigo Health; and some of our key peak bodies,
such as Arthritis Victoria, the Australian Dental
Association, Optometry Victoria and the VHA, as I
have mentioned previously. The Victorian Assisted
Reproductive Treatment Authority has also commented
positively, as has Cancer Council Victoria and so on.
There has been a very comprehensive and pleasing
response. I should also mention the Pharmaceutical
Society of Australia and the Royal Australasian College
of Surgeons. Many were keen to engage.
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There are a couple of key themes that came out that I
will reflect on through the committee stage in terms of
trying to get a bit more understanding regarding the
questions raised through the consultation. The first is
the issue in relation to the definition and how that is
managed. The second one related to the fact that, while
this is described as a voluntary scheme, there are many
elements of this scheme that are actually quite directive,
including things like search and seizure powers,
compulsion to provide documents and some very
severe penalties that are in place. It has been raised with
me that describing this as a voluntary scheme was
perhaps a bit generous in the context of many of the
clauses in the bill.
Understanding is sought regarding the time frame of
implementation and the cost of implementation. Clearly
this expansion of the role is going to lead to additional
costs. There are some questions in relation to
consistency with national schemes and how that will be
managed seamlessly and appropriately. There are also
some questions about some of the stronger powers and
the need for them in the context of what has often been
a very collaborative scheme.
They were probably the key issues, and given the
extensive time that people put into responding to me, I
will take the opportunity in the committee stage to talk
them through with the minister. What is clear is that
this legislation will allow a broadening of the role. It
would be good to get a sense of whether the department
and the government have some estimates of what sort
of volume is expected and also what the cost is likely to
be in relation to being able to meet the demand so that
the gap between expectations and delivery of outcomes,
which I described in relation to the consultation reviews
in 2013, is satisfied by not only this new bill but also its
effective implementation.
The other thing — while it is a small clause, it is
reasonably important — is the clause providing for the
reporting requirements in relation to the new health
complaints commissioner. At this point I want to take
the opportunity to have amendments circulated.
Opposition amendments circulated by
Ms WOOLDRIDGE (Eastern Metropolitan)
pursuant to standing orders.
Ms WOOLDRIDGE — On the amendments I have
just circulated, currently the bill provides that the health
complaints commissioner must table a report within
12 months of the end of the financial year. When I
looked into the detail, having introduced and delivered
the legislation on the mental health complaints
commissioner, I found that the time frame we had was
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that the report had to be provided to the minister within
four months of the end of the financial year, and the
minister then had 14 days to provide it to the
Parliament.
When I looked at the previous requirement for the
health services commissioner to table annual reports in
Parliament I found that for every one of the last four
years the report had been tabled mostly in October but
sometimes even in September. Clearly the health
services commissioner has had the capacity to table in
the Parliament the results of the work of the office
within a reasonable period of time and has not required
12 months to do so. As I commented on and quoted
from previously, the annual report is very extensive. It
outlines the performance of the office against the
targets and levels of complaint and the details of its
operations.
The amendments I have circulated seek to amend the
bill, which currently has a time frame of 12 months
from the end of the financial year to provide for a
period as soon as possible after the end of the financial
year but no later than November, which is five months.
I understand that perhaps in the first year there will be
some extra work, but largely this will be information
that the commissioner will have been collecting. Given
that the first seven or eight months of the first year will
be under the old regime and then there will be a change,
it is reasonable to expect that the commissioner can
table the report within five months, so that the public
can see the outcomes. That will be not only in the first
year but on an ongoing basis so that the public can see
its performance in relation to the hopes and aspirations
we have for the office in supporting this legislation and
also its very practical performance at a numerical and
financial level.
I am certainly hoping that there will be support for the
amendments to reduce the reporting time frame. It is
not inconsistent with the reporting requirements of
other agencies. Most agencies that report to the
Parliament do so within a four-month period. The
amendments allow an extra month for that reporting
and make it consistent with when we see the mental
health complaints commissioner annual report in the
Parliament. I commend those amendments to the house
and hope to be able to get some support in relation to
them.
In summary, this is a good bill. This is going to move
us forward. It is going to provide capacity for
improving the way that people can raise complaints and
concerns about their health services. They will ideally
be resolved locally in the first instance but, if not,
through the health complaints commissioner. There will
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be much more flexibility in the way those complaints
can be made, dealt with and resolved. There will be a
greater capacity for more to come under the umbrella of
this legislation, including those in unregistered
professions, which I think is very positive.
Fundamentally it will enhance and improve the way
that people experience the health system, the way they
can express concerns in relation to it and the way that
then the health services can improve learning from the
complaints and the experiences of individuals through
their health services. I certainly commend the bill to the
house.
Ms HARTLAND (Western Metropolitan) — The
Greens warmly welcome the introduction of the Health
Complaints Bill 2016 to Parliament. We believe it is a
much-needed reform of the current health services
commissioner’s role. We have seen in recent times how
the existing powers and rules surrounding the health
services commissioner have failed.
We just need to look at the example of the Bacchus
Marsh hospital. There were multiple system failures
that led to a situation where doctors who possibly were
acting outside of their skill base were not being
supervised or questioned about what they were doing,
where the hospital board failed to act, where the health
services commissioner had insignificant powers to
intervene, where rules regarding complaint procedures
prohibited staff and the nurses and midwives union
from reporting the situation, and where the government
was not made aware of what was going on. There were
also massive failures by the Australian Health
Practitioner Regulation Agency (AHPRA), which
failed to investigate complaints against a number of
doctors, and this clearly made that quite terrible
situation go on for far too long.
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there are deficiencies and we hope that these sweeping
reforms will actually make AHPRA fulfil what was its
original purpose.
Here in Victoria the reform of the health services
commissioner and the Health Services (Conciliation
and Review) Act 1987 are now desperately needed, so
the Greens are very pleased to see this bill come
forward. This reform comes off the back of a number of
reviews by expert panels and the health services
commissioner in consultation with key stakeholders in
recent years. As Ms Wooldridge indicated, a number of
those organisations look at this very favourably. We
hope that this level of review in consultation means that
this legislative framework will be a vast improvement.
The Health Complaints Bill replaces the Health
Services (Conciliation and Review) Act 1987 and
creates a new health complaints commissioner role. The
new commissioner will have oversight of health
services as a whole as well as practitioners not covered
by AHPRA. The commissioner can, as in the past,
undertake activities to resolve disputes, but hopefully
the new bill will make that process quicker and more
efficient. Certainly it seems to be an ongoing complaint
you hear from people who have used health services
and who are making complaints that it seems to take an
extraordinary amount of time for these issues to be
resolved or even investigated, allowing parties to avoid
expensive court cases by having conciliation. The new
framework allows verbal as well as written complaints,
which will improve access to the complaints system.

The Bacchus Marsh hospital situation was, I think, an
example of a catastrophic system failure and a horrific
situation for all families concerned. But I would like to
say that the actions of the Minister for Health, once she
had all the facts in place — the way she made sure that
the families knew what was happening before the press
knew — were the appropriate actions to take. Certainly
when I asked for a briefing about what had occurred,
that was supplied to me very quickly. But I think it is an
example of how things can go wrong on a number of
different levels.

The new commissioner role is not the toothless tiger
that it was in the past, and the commissioner will have
investigatory powers that they can initiate without a
formal complaint being made. The commissioner can
prohibit unethical or negligent health practitioners from
practising. The commissioner will have the power to
make recommendations for quality improvements for
health services and practitioners, which the
commissioner can follow up and hold them to account.
The commissioner can review data, exchange
information with different oversight bodies and require
data from health services in order to identify problems
within the system. The commissioner can also hold
public inquiries at the request of the minister or the
Parliament. I believe these are necessary new and
improved powers.

The Greens are very pleased that AHPRA is under
review, and I have to say quite clearly that when this
legislation came to us several years ago — about
having the AHPRA regulation — we were very much
in favour of it. We thought that a national scheme was
the way to go. We absolutely supported it, but clearly

A key test for the Greens regarding this new
commissioner role and the associated framework is not
only that it can stop dodgy and unqualified people from
practising and making false claims, but it could have
intervened to stop the debacle at the Bacchus Marsh
Hospital. Our assessment is that under this framework
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there are a number of ways the new commissioner
could have been alerted to the situation and could have
intervened.
Third parties can now report complaints, allowing staff
to come forward or the union on their behalf. There are
better whistleblower protections in this law. Under the
new powers, the commissioner could have held the
health board to account and investigated the health
service. The commissioner also would have been able
to share information with AHPRA and could have
alerted the government that it felt AHPRA was
dragging its feet.
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beneficial to consumers. Thus practitioners do make
claims about the benefits of their services. We wanted
to ensure that a reasonable approach would be taken to
such claims, and in discussions with the government we
believe it is not the intention of this bill to in any way
impede the operation of those services or to inhibit
claims made, as long as they do not put the public at
risk. For example, it would be acceptable to claim that
nutrition support, herbs and meditation can be of
benefit to people being treated for cancer, but it would
not be acceptable to claim that they cure cancer, so we
make that distinction. It could be helpful in the
treatment, but it cannot cure. Those are the kinds of
claims that we do not want to see, because they can
financially ruin people who are in a desperate situation.

While the Victorian legislation certainly cannot fix the
problems with AHPRA, it can do a lot in other areas
that will help pick up where AHPRA is failing. All
these improvements indicate that this should be a vastly
better system that stops significant harm from occurring
quickly. It is not just situations like Bacchus Marsh.
Complaints mechanisms are critical for improving the
quality of our health system and ensuring mistakes are
not repeated for other patients. The bill updates
complaint mechanisms and conciliation powers and
modernises dispute resolution and the conciliation
mechanism. It also allows third parties, such as carers,
family members or members of the public, to alert the
commissioner to problems in a health service or in a
situation where care is provided by a practitioner.

Ms HARTLAND — I thank Ms Mikakos. As there
is no evidentiary basis for such claims, it does
potentially put people’s lives at risk. So if someone
complains to the commission about such a claim being
made, the commissioner could intervene to stop them
claiming such unsubstantiated facts. I believe any
quality practitioner will have no problem with this and
in fact would welcome such interventions to weed out
problems in the industry. The commissioner can also
issue public alerts, which might be necessary in the case
of someone causing widespread risks to public health.

An important part of the legislation is that it widens the
remit of the commissioner. It allows the commissioner
to investigate health practitioners not covered by
AHPRA and who previously were not covered by any
complaints mechanism. These include many commonly
utilised health services, such as naturopaths, massage
therapists, counsellors, doulas and many more. It
introduces a code of practice for these practitioners,
which we think is very good. It is important that these
practitioners are covered by the complaints
mechanisms. Professionals in these industries do not
want to see dodgy, unqualified people using poor
practices resulting in their reputations and the
reputation of their profession being tarnished and
causing harm or financial loss to consumers. This bill
will enable complaints to be made against such
practitioners, forcing them to lift their game or stop
practising.

A part of this bill that the Greens also very warmly
welcome is that the new commissioner will have the
power to stamp out the shocking, terrible practice of
gay conversion therapy. I was quite shocked to realise
that this was still occurring, and I suggest that people
want to understand this better. Bob Brown, the former
federal Leader of the Greens, has written extensively on
this and on what happened to him in his youth, and I
am aware of other friends who are in my age group
who underwent this terrible therapy. It does not work. It
is evil. I do not quite understand why it is that extreme
Christian groups believe that they have to try to change
someone’s very being. As I said, I was really shocked
to learn that this practice is still taking place in Victoria,
and it causes significant harm to individuals. We hope
that this practice can now be weeded out once and for
all, and also named for what it is — homophobic
hatred.

One concern the Greens had with this bill was to ensure
that alternative and complementary therapies would not
be unduly picked on or unnecessarily restricted as part
of this reform. We understand that many alternative
therapies have not undergone rigorous scientific testing
in the same way Western medicine has, but also we
know that practically some of them can be very

I have consulted with a range of stakeholder groups,
and most are broadly supportive of this reform. Some
concerns were raised by the Australian Dental
Association, and thus I will ask some questions during
the committee of the whole.

Ms Mikakos — Or as a substitute for vaccination.
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In conclusion, the Greens commend this bill to the
house. We think it is a long time coming, and we do
believe that it will be of great benefit. The Greens also
look forward to a similar overhaul of the disability
services commissioner role in the near future and hope
the outcome of the current inquiries into abuse of
people with disabilities in Victoria will be that it can be
much better dealt with in the future.
Ms BATH (Eastern Victoria) — My contribution to
the debate tonight on the Health Complaints Bill 2016
covers similar territory to the other two speakers. I will
cover briefly some points in addition and talk about the
purpose of the bill. At the start I would like to say that
the quality of our health system is reflected in the
overall quality and health of our communities. As
Victorians, it is our personal responsibility to look after
our health to the best of our ability and to be mindful on
a daily basis to maintain practices that contribute to our
general wellbeing. But it is also the responsibility of our
health system and our state to ensure that the services
they provide support us in this practice through good
governance and an efficient and transparent complaints
scheme.
The purpose of the bill is to repeal the Health Services
(Conciliation and Review) Act 1987 and to establish
the new health complaints commissioner and the Health
Complaints Commissioner Advisory Council to deal
with complaints about the provision of or failure to
provide health services in Victoria. As Ms Wooldridge
commented earlier, in 2012 the Honourable David
Davis, the then Minister for Health, initiated a review
into the health services act, which was chaired by
Michael Gorton, AM, of the Australian Health
Practitioner Regulation Agency. It comprised a number
of representatives of health services, including health
service users, clinical experts, medical practitioners and
representatives from the nursing fraternity. In the final
report on the review, in his foreword Mr Gorton
commented:
Victorians value their health system and have high
expectations of it. In a complex modern health system, we
should be able to deal with complaints, when they arise,
sensitively, expeditiously and appropriately.

This review was focused on modernising the health
complaints system. Mr Gorton also commented that:
Numerous health care providers supported a need for greater
flexibility in complaints resolution, and there was a strong call
from contributors for change in relation to unethical,
unregistered or impaired providers. Submissions to the review
acknowledged the importance of the commissioner’s role in
facilitating systemic quality improvement, and considered
that this should be enhanced in any reforms.
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He also went on to say:
Complainants expressed significant concerns about the
operation of the current act and the mismatch between their
needs and expectations, and the final outcomes achieved or
available to them. They argued for a more responsive,
flexible, accessible, fair and transparent system, with
increased powers for the commissioner to deal effectively
with complaints.

This review is centred around some key issues and
themes. They include: improving the health of
Victorians in terms of their health care experience;
making the complaints process more responsive to
people’s needs; assisting people to better manage their
own health needs; quality improvement; and increasing
accountability and transparency.
As we have heard from Ms Wooldridge tonight, the
coalition introduced the Healthcare Quality
Commissioner Bill 2014 to the Assembly to establish
the health care quality commissioner, but unfortunately
the bill lapsed without debate. Then at the beginning of
this year the Labor government, following further
limited consultation, introduced the bill we have before
us, which largely mirrors the 2014 legislation.
The main provisions in the bill introduce a broader
definition of ‘health services’, which I would like to
touch on a little bit further later on, and allow the
commissioner to use discretion in deciding which
professions qualify as providing health services on a
case-by-case basis. The bill provides for the public an
explicit expectation that their concerns will be raised
directly with their health care service provider and
resolved in a local way. It is important for the general
public to have confidence and a framework in which to
raise issues with their health care provider at the time
they feel the issues have occurred. Dealing quickly and
person to person is often the best modus operandi for
the best outcome for the person receiving the service.
Where a complaint ends up with the commissioner the
legislation requires that the commissioner undertake the
least formal process to resolve the complaint, and there
are a wide range of approaches and frameworks to do
so. This will provide flexibility, as the review outlined.
Previously formal conciliation was compulsory after a
certain period of time.
Complaints can be received from anyone. This has
great implications for families and carers with loved
ones in nursing homes and aged-care facilities. Carers
are able to submit a complaint not only on behalf of the
person they care for but in relation to how they as a
carer have been treated in an establishment. Complaints
can be oral or written. This has certain implications,
however, for an increase in complaints, and I feel there
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need to be resources allocated and funding provided for
the health care commissioner to deal with this potential
influx of complaints.
The bill also gives the commissioner the power to
follow up health care providers to ensure that
recommendations are being implemented. Also the
commissioner will have the power to publicly name
health services that have not responded or implemented
the commissioner’s recommendations. Whilst a
name-and-shame process can be harsh, the public does
have a right to know and be protected from identified
and repeat offenders who take advantage of the ill and
vulnerable in their communities, make outlandish
statements, prey upon people who are desperate to
become well again and financially sting them to a great
degree.
In line with this, complaints about unregistered general
health service providers can be made to the
commissioner, and investigations into the services can
be initiated, warnings issued and, ultimately,
prohibition orders made with penalties if
recommendations are not addressed. The commissioner
can also self-reference. If he or she believes there are
issues outstanding in relation to certain health care
providers, they can conduct their own investigation.
I do have some concerns around the bill, and I hope
they can be addressed in the committee stage.
Broadening the definition of the terms ‘health care
service’ or ‘health services’ and allowing third parties
who have not directly received the health care to lodge
a complaint could lead to a significant increase in the
number of complaints received by the commissioner. I
understand that in New South Wales the Health Care
Complaints Commission currently accepts third-party
complaints. It apparently receives twice as many
complaints as the current Victorian health services
commissioner.
Another concern is that clause 139 requires that the
commissioner must provide a copy of the report under
section 138 to Parliament within 12 months of the end
of a financial year. This compares to the situation with
the mental health commissioner, which is based on an
already working model whereby the report must be
provided within 4 months of the end of a financial year.
I am pleased to support Ms Wooldridge’s amendment,
which in effect creates a 5-month reporting period. This
seems to be far more reasonable than a 12-month
reporting period.
I would like to briefly talk about health services in rural
and regional Victoria. Regional Victoria is home to
25 per cent of the state’s population. However, the
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current Labor government and the Treasurer, Mr Pallas,
have allocated just 2.9 per cent of the state’s
infrastructure spend to rural and regional Victoria. The
Treasurer has said that Victoria’s 9 per cent share of
federal infrastructure funding is far from adequate, yet
he is quite comfortable spending only 2.9 per cent in
the country. My comment on this relates to the fact that
rural and regional people deserve the best health care
and the best quality care that they can receive. They
deserve it in terms that are equal to their city
counterparts. Funding needs to be applied to hospitals
and health care centres in order to maintain a
reasonable and good standard of health in country
Victoria.
I would also like to raise an issue around a potential
catch-all in the bill in terms of who provides health care
services, and I will elaborate on that. In many towns
across Victoria there are small health food stores and
pharmacies where vitamins and minerals are sold. I am
concerned that people going about their normal daily
business selling vitamins, who are providing a service
in terms of assisting others, may be caught out because
they come under scrutiny and are reprimanded quite
harshly for doing their job. The Therapeutic Goods
Administration (TGA) scrutinises the sale of vitamins
and minerals by health businesses in Victoria. Those
businesses provide an incredible amount of
employment and also generate income for the Victorian
economy.
Consider, for example, someone working in a health
food store. A person comes in wishing to buy some
vitamin C. The shop assistant suggests a vitamin, which
happens to be a TGA-approved vitamin, so it is a
registered vitamin. They discuss the vitamin. The shop
assistant might suggest that one vitamin is better than
another one in terms of price or efficacy. My concern is
whether this complaints bill would be able to in some
way entrap those people who are really providing a
service in relation to supporting someone’s health.
The other comment I have is in relation to a report in
Alert Digest No. 2 of 2016. The committee raised some
concerns and also requested that the minister clarify
some issues around non-commercial settings. I will
briefly read out what the report says:
The committee observes that the prohibitions in clauses 95
and 102 may potentially apply to advice or counselling about
health matters provided in non-commercial settings. The
committee will write to the minister seeking further
information as to the compatibility of clauses 95 and 102 with
the charter’s rights with respect to expression, religion and
families and, in particular, whether the introduction of an
exception for ‘personal, family or household affairs’ would be
a less restrictive alternative reasonably available to achieve
these clauses’ purposes.
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Now I will cut to the chase and turn to
Minister Hennessy’s response. She wrote to the
committee and said, in her opinion:
I note that religious statements alone will not fall within the
definition of ‘health service’. As outlined above, in particular,
they do not fall within the general definition of health service
unless the person providing the service intends or claims
(expressly or otherwise) that the activity —

does so. So I am just clarifying that from the minister’s
point of view — and I just may seek that view in the
committee of the whole — this bill does not seek to
make judgements around people’s religious or spiritual
beliefs or how they choose to seek advice. Instead it is
directed that ultimately the decision to investigate the
health service provider is at the discretion of the
commissioner, and this provides power for the
commissioner in terms of the health care providers. I
guess there is a big responsibility within that for the
commissioner, but the commissioner also requires fairly
comprehensive guidelines, and I am hoping that this bill
will provide them.
In summing up, I believe that the Health Complaints
Bill should provide a better framework for the
protection of users and clients in our health care system,
and I do support the bill, which is largely based on the
2014 coalition bill.
Ms TIERNEY (Western Victoria) — I rise to speak
this evening on the Health Complaints Bill 2016. This
bill seeks to modernise and streamline the framework
surrounding dealing with health complaints in this state.
In doing so it also gives the newly created health
complaints commissioner the powers to deal with
health service providers that do not come under
commonwealth legislation. These range from quacks
looking for a quick buck by exploiting the desperate
and the foolish, to the incredibly dangerous
practitioners of the shameful practice that exploits
vulnerable members of the LGBTI community by
offering them so-called gay conversion therapies.
The bill replaces the Health Services (Conciliation and
Review) Act 1987. It does so by addressing concerns
raised by stakeholders during consultations in 2015 and
addressing deficiencies identified in the review of the
current legislation. It also creates an impartial and
accessible health complaints resolution system, which
retains the voluntary resolution of health complaints at
its core. It does so by replacing the health services
commissioner with a new health complaints
commissioner with a broader remit and more powers
and by addressing the current gap in legislation
surrounding unregistered health practitioners. It is our
hope that under this new framework the commissioner
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will also play a part in improving and maintaining
quality health services for all Victorians.
This bill follows an expert review commissioned by the
previous government in 2012, which produced a set of
recommendations, most of which were included in a
bill which did not have time to pass before the previous
Parliament expired.
There has been of late increased media attention on
unethical and potentially dangerous unlicensed medical
practitioners, which have been an increasing source of
concern both to the public and to policy-makers. This
bill helps put them out of business and protect
vulnerable Victorians. The bill also gives third parties
the power to make complaints to the commissioner,
whereas under the previous legislation only patients
could make complaints. This will allow for concerned
parents, family members, carers and others to make
complaints about potentially problematic providers
where the patient is either unwilling or unable to do so.
The bill also sees the application of a code of conduct
for what are defined as ‘general health services’, which
will apply for the safe and ethical delivery of health
services, making false claims, maintaining standards of
infection control, keeping records and giving correct
and accurate information to the public. This is based on
the national code of conduct for unregistered health
service providers, as agreed by the Council of
Australian Governments Health Council in April 2015.
These professions range from the more mainstream,
such as speech therapists, audiologists and paramedics,
to more niche professions, such as reiki practitioners,
aromatherapists and naturopaths, who provide what is
defined as a general health service outside of the health
service profession.
The commissioner will have jurisdiction over both
those practising one of 14 professions, which under the
national law have a protected title and are required to be
registered with a national body, such as doctors,
dentists and midwifes — defined as health service
professions — and others. It also means that in a case
where a doctor is committing malpractice under the
auspices of an unlicensed clinic, whilst the doctor is
referred to federal authorities, such as the Australian
Health Practitioner Regulation Agency (AHPRA), to be
dealt with, the health services commissioner can
continue to pursue action at a state level against the
clinic or corporation running the clinic.
The commissioner will have the flexibility to, where
possible, resolve complaints via the informal dispute
resolution techniques, meaning that both providers
and/or patients will hopefully in the majority of cases
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be able to have their disputes resolved in a timely and
cost-effective manner. The commissioner will also, on
the basis of a referral from either the health minister or
Parliament, be able to conduct wider investigations into
entire areas of therapy which have come to the attention
of the minister. This could include emerging therapies
being promoted by non-medical practitioners — for
example, intravenous vitamin therapies — as well as
psychological therapies being offered which are of
concern.
The commissioner will also play a part in educating and
informing health service providers about their
responsibilities in relation to handling complaints. The
commissioner will be given new powers in relation to
complaints, chiefly the ability to ensure that complaints
are seen to in a timely manner and where a conciliation
process is agreed to for providers to produce
information. The commissioner will also have the
power to investigate and if necessary prohibit or restrict
the practices or operations of health service providers
not covered by commonwealth law. They will also have
the authority to disclose what would otherwise be
confidential information if there is a potential risk to
public safety and or human life. This is in addition to
the name-and-shame provisions of the bill outlined
earlier.
The commissioner will of course be subjected to
oversight, including the requirement to provide an
annual report to Parliament, as well as a requirement to
consult with the Health Complaints Commissioner
Advisory Council, which will also be created by this
bill, before commencing a commissioner-initiated
investigation. This legislation seeks to address the
growth in both the number and variety of health service
providers in existence. Especially in an age of
technological growth, there are more and more
opportunities and ways for people to find health service
providers but also, unfortunately, for unscrupulous
providers to find customers to exploit.
This legislation also reflects a changing regulatory
environment at a commonwealth level with the
introduction of the new Health Practitioner Regulation
National Law. It is a reflection of the findings of the
2012 review into the former health services
commissioner, which found, amongst other things, that
there was a lack of public awareness about the
commissioner, that inadequate support was provided to
complainants and that the dispute resolution process
was at times protracted and/or inflexible. It also
crucially found that the commissioner lacked sufficient
powers in dealing with the small number of
practitioners who were unethical, incompetent or
impaired, but who could not be dealt with under
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existing legislation because they were not governed by
formal regulations.
In cases where a regulated health practitioner is
involved, they may then instead be referred onwards to
AHPRA and the relevant national board. The bill also
provides for further follow-up to be conducted by
health service providers to ensure that
recommendations from investigation reports have been
followed up and adhered to. It allows for a follow-up
investigation to be instigated where the commissioner
believes that recommendations have not been adhered
to, and at this point the provisions for the public naming
of health services providers also become available to
the commissioner.
The commissioner will also have the power to issue an
interim prohibition order, which applies for a period of
12 weeks, in cases where they have commenced an
investigation, where they believe an order has been
breached or where they believe the practitioner presents
a serious risk to the health and welfare of an individual
and or the wider public. The separate power given to
the commissioner to conduct public inquiries of a more
general nature will be another aspect of the role of the
commissioner in promoting better quality health
services. Hence the commissioner would have the
capacity to conduct public inquiries and to seek input
from experts and the public — for example, into a
questionable new treatment or other specific issues.
This law brings Victorian law into line with other laws
surrounding health practitioners in New South Wales,
South Australia and Queensland. Orders made in those
states will apply in Victoria and vice versa, ensuring
that dodgy providers are not able to move between
states. In all cases anybody disagreeing with a finding
made against them by the commissioner will have
recourse to the Victorian Civil and Administrative
Tribunal. This bill will ensure that all Victorians are
better protected from potentially unscrupulous health
care professionals who are not covered by existing
frameworks. It will ensure that individuals and
organisations peddling dangerous, unproven or sham
treatments are held to account and that vulnerable
Victorians are protected from them.
This is a clever bill, and I want to pay tribute to the
public servants who do not get mentioned but who help
with continuity so that good ideas and good policies are
not lost, particularly after changes of government. If
you look back historically, there have been claims made
by the opposition to ownership of this, but I would like
to actually commend some of our diligent public
servants who do not get recognised, who actually
follow issues through and who make sure that things
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get done. I just want to put on the record in this house
that they are too often overlooked, but it is important to
have this consistency so that good initiatives in the
public interest do not fall by the wayside when there are
changes of government. I think that is an important
proposition, and it is too often overlooked, so I want to
acknowledge those people on the public record in the
Parliament today. I commend the bill to the house.
Ms MIKAKOS (Minister for Families and
Children) — I want to make some very brief remarks in
summing up before we take the Health Complaints Bill
2016 into the committee stage, and I indicate that the
government is very proud that this bill will seek to
streamline and modernise Victoria’s health complaints
scheme to allow for a more effective resolution of
health complaints and to contribute to improving the
quality and safety of health services. The health
complaints scheme will be fairer and more responsive
both for the people who use health care services and for
service providers.
The legislation will achieve this by establishing the
health complaints commissioner, who will replace the
health services commissioner, and I point out that the
renaming is in accordance with the recommendation of
the previous expert panel. The commissioner will have
broader jurisdiction and enhanced powers to resolve
health complaints, alongside more effective disclosure
and naming powers to address the current regulatory
gap in relation to unregistered health service providers
by empowering the commissioner to issue public
warning statements and to prohibit incompetent,
impaired or unethical providers from providing health
services if they pose significant risks to public health or
safety.
Further, the legislation will strengthen the
commissioner’s role in improving health service
quality, with enhanced powers and capacity to work
with other agencies to identify issues early. This will
allow lessons learnt from complaints to lead to
improved outcomes in terms of the quality of health
services and potentially allow remedial action to be
identified before matters escalate or issues repeat.
In terms of the matters that Ms Wooldridge raised in
relation to the previous bill, I want to make some points
about how this bill does differ from the previous
Healthcare Quality Commissioner Bill 2014. This bill
includes, as recommended by the expert review panel, a
capacity for the commissioner to initiate an
investigation into a matter that could have been the
subject of a complaint but about which no complaint
has been made. As well as enshrining the independence
of the commissioner, this power is important when
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there is potential for a significant quality or safety risk
but the recipient of the health service is reluctant to
complain.
Further, this bill includes a more flexible definition of
‘health service’ that is consistent with the definition
being considered as part of the development of a
nationally consistent code of conduct for unregistered
health care workers. The definition included in the bill
will ensure that new and emerging health service types
will fall within the commissioner’s jurisdiction without
the requirements prescribed for new services, which
can take a significant period of time.
I further point out that the panel recommended that the
commissioner be able to disclose otherwise confidential
information where there is a significant public interest
reason for doing so, and the previous government’s bill
only allowed such disclosure with the authority of the
secretary of the health department. The current bill
recognises that this requirement may introduce
necessary delays, which is not appropriate if the
disclosure is intended to safeguard against a serious and
imminent risk. Therefore the bill allows the
commissioner to disclose otherwise confidential
information if the disclosure is to avoid a serious and
imminent risk. As a safeguard, the authority of the
Secretary of the Department of Health and Human
Services is required for any other disclosure made in
the public interest.
The other point that I make is that the current act has
been in place for nearly 30 years. It is important that we
continue to update the legislation and that we do so to
reflect the most recent issues that have been identified.
While the expert panel reported to the previous
government in January 2013 and that government did
not introduce a bill until 20 months later, we have
sought to do this in an expeditious way but also to have
some further consultations, given that the expert panel’s
report is now more than three years old. We have
sought to ensure that the bill does reflect what has been
happening at a national level as well, that we are up to
date, and that therefore we can ensure the safety of the
public through this legislation.
I thank all the members who have spoken on this bill
and indicated their support for it. I look forward to the
committee stage.
Motion agreed to.
Read second time.
Committed.
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in a smaller proportion of complaints escalating to the
commissioner.

Clause 1
Ms HARTLAND (Western Metropolitan) —
Clearly this is an expanded role for the commissioner.
There will be more work, and the clear intention of this
bill is that the matters be resolved quickly, so the
information I am seeking is how the new
commissioner’s office will be funded to carry out these
functions. Clearly there will need to be a funding
increase, so I ask the minister to tell the committee how
much that funding increase will be from the amount the
commissioner currently receives.
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. The
health complaints commissioner will require resources
to perform their new and additional functions arising
from this bill, including the capacity to receive
third-party complaints, the commissioner’s enhanced
role in system quality oversight and the new scheme to
protect the public from unethical, incompetent or
impaired unregistered health service providers.
Resources will also be required to educate the
community about the new scheme and to equip the
commissioner’s office with modern tools to implement
more effective and efficient complaint-handling
practices and to contribute to quality improvement. I
am advised that the Department of Health and Human
Services will work with the commissioner as part of the
implementation of the bill to ensure that the
commissioner has resources to perform these functions.
Ms WOOLDRIDGE (Eastern Metropolitan) — My
question is on exactly that point. Perhaps the minister
could outline what sort of volume changes she thinks
will be received by the new health complaints
commissioner under the provisions in the bill. This
might give us a capacity to assess the government’s
assessment of the expanded workload.
Ms MIKAKOS (Minister for Families and
Children) — The government anticipates that there will
be some increase in workload as a result of both the
broadening of the scope to allow anyone to complain
and increased public awareness of the commissioner’s
new powers in relation to unethical, incompetent or
impaired unregistered practitioners. I am advised that
modelling undertaken by the Department of Health and
Human Services has indicated that this will result in at
most 1200 additional complaints per annum. That is
less than a 35 per cent increase. This modelling does
not take into account the anticipated impact of the
improved local resolution practices that will be
achieved under the bill and that are anticipated to result

I am further advised that the introduction of more
flexible processes and powers will allow for some
efficiencies within the office of the commissioner. The
bill will remove current restrictions and enable the
commissioner to allocate staff and resources to
maximise the efficiency and timeliness of complaint
resolution. Over time the quality improvement activities
of the commissioner are also expected to reduce the
number of complaints across the system.
Ms WOOLDRIDGE (Eastern Metropolitan) —
Once again, and we often get into this, if I can
paraphrase what I think the minister has said: there will
be approximately a 35 per cent increase in complaints
at most, but there will be efficiency benefits because
there will be resolution locally and improvements put in
place. In addition, there is the own-motion capacity.
Presumably that will add to the workload as well. Is
there any estimation of the increase in workload as a
result of own motions, and perhaps how many own
motions might we expect to see on an annual basis?
Ms MIKAKOS (Minister for Families and
Children) — I am advised that the own-motion power
is a rarely used power because there are third-party
complaint processes, but further to the modelling that I
referred to earlier, that modelling was done on the basis
of all of the changes and therefore that is the, I guess
you could call it, worst case scenario for the anticipated
increase. As I indicated, some efficiencies are expected
from these changes as well.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
am just having a look at the financial statement from
the 2014–15 year. We do not have the 2015–16 year in
front of us. The main component is staff costs, so at
most we would expect to see a 35 per cent increase, but
with the government’s reinforcement of efficiencies
presumably it might be less than that as well. There is
about $10 000 a year paid to the advisory committee
members now. Does the minister expect there to be any
change in the remuneration for the advisory committee
that is established?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. I am
advised that the health complaints advisory council
currently comprises 11 members. It is expected that this
number will actually reduce to between 5 and 7
members and that the individuals involved will be
remunerated at the same level in accordance with the
guidelines.
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Ms HARTLAND (Western Metropolitan) — I
actually have some questions around the definition of
health service. Currently the definition only applies to
‘an activity performed’ and does not explicitly state that
this includes giving an opinion or advice. It is very
important that we actually include offering an opinion,
particularly with the proliferation of people providing
online services, of varying quality, for health
conditions. My first question: is it the government’s
intention to have the definition apply to people giving
an opinion or advice as well as performing physical
activities? If so, how, and what legal advice has been
received that this definition covers giving advice to
patients?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question.
Ms Hartland’s query related to the definition of a
general health service. Is that correct?
Ms Hartland — Yes.
Ms MIKAKOS — And she is querying the issue of
giving an opinion or advice. The definition of a general
health service is a health service that is not the practice
of a health profession within the Health Practitioner
Regulation National Law (Victoria) Act 2009.
Practitioners registered with the Australian Health
Practitioner Regulation Agency (AHPRA) may as part
of their practice provide both health profession services
and general health services. The general health service
providers include what we might refer to as
unregistered health practitioners. This is a very broad
group and would include but not be limited to allied
health assistants, medical scientists, art therapists,
aromatherapists, assistants in nursing, naturopaths,
audiologists, nutritionists, paramedics, counsellors and
psychotherapists, massage therapists and speech
pathologists.
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would include online advice. I am further advised that
the definition is consistent with the Council of
Australian Governments (COAG) Health Council
definition.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
also wanted to ask some questions in relation to this
and, I suppose, to test a few examples as a mechanism
to see where the boundaries may lie on this. The
challenge is that physical, mental or psychological
health is a very broad statement. Perhaps I will give the
minister a series of examples, and she might be able to
get back to me on them collectively rather than doing
them one at a time. I will not give her too many at once,
but just so we can manage it.
Many gyms promise abs of steel in 12 weeks. I have
not partaken in any of them, but certainly look on them
longingly. Gyms, in terms of health and fitness classes,
and personal trainers who offer individual services on
an hourly and regular basis, would be another group.
One group that I think it is important to understand is
sporting groups — sporting clubs, clubs in our
community where children will learn skills. It is very
good for them. They will be healthy, they will get fit.
Will sporting clubs be included under this definition?
They are just a couple of examples to start.
Ms MIKAKOS (Minister for Families and
Children) — I apologise for the delay. It is just that
while we are trying to do everything on clause 1 we are
jumping around to other clauses and specifically
focusing on the definition of a health service in
clause 3. The critical test for the health service is
whether it is:
a)

an activity performed in relation to a person that is
intended or claimed (expressly or otherwise) by the
person or the provider of the service—
(i)

In addition to the commissioner’s powers to resolve
complaints and to undertake investigations in respect of
health service providers, the commissioner may also
conduct investigations into a contravention of a code of
conduct by a general health service provider and make
interim prohibition orders and prohibition orders in
relation to the provision of a general health service by a
general health service provider.
I know that was a very long preamble in answer to
Ms Hartland’s question, but it is just so we are clear on
the classes of categories of people that we are talking
about here. I am advised that the definition includes
activities to assess, predict and maintain a person’s
physical, mental or psychological health or status. This
would include the provision of advice or opinion and

to assess, predict, maintain or improve the person’s
physical, mental or psychological health or
status …

as well as a range of other activities contained under
that particular clause.
Whilst gymnasiums and sporting clubs are not
expressly listed or do not come within the express
scope of the bill, it would really depend on whether the
claims that these organisations make would fall within
the scope of assessing, predicting or maintaining a
person’s health. I think Ms Hartland probably touched
upon this in her contribution earlier and in her own
queries regarding people making strong statements
about particular activities leading to essentially curing a
person of particular illnesses or leading to significant
benefits in their physical health.
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Ms WOOLDRIDGE (Eastern Metropolitan) — I
thank the minister. I am really just trying to explore this
to set some boundaries. If a gym said ‘Come and get
fit’ as a claim in terms of what it offers, would that be
maintenance of health? From my perspective ‘Come
and get fit’ is very much a health claim. Would a gym
making that simplest of statements be included under
the health complaints commissioner?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. The
definition is broad. I make the point to the member that
the definition is consistent with the definition agreed to
by the COAG Health Council. Whilst some claims of
obviously quite a strong nature made by organisations
such as the ones the member has been describing might
potentially be in scope, obviously there would need to
be a complaint made first, and the commissioner may
take the view that such a complaint is frivolous,
vexatious, misconceived or lacking in substance or that
it otherwise does not warrant action or has been made
for an improper purpose. The point I make to the
member is that this definition has been drafted broadly
to be consistent with that agreed to by the COAG
Health Council.
Ms BATH (Eastern Victoria) — In relation to the
health service definition — and I know the minister
mentioned assessing, maintaining and predicting — just
say a person walks into a chemist or a health food store
with a raging runny nose. The sales assistant then
comes up to them and the person asks, ‘Could you
please help me? What do you suggest I take?’, and the
sales assistant or chemist says, ‘Have you tried vitamin
C?’. The two of them then look at a number of different
brands and make an assessment. My question is: in
relation to the definition, would this bill capture that
situation and how would it play out?
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emerging. These sorts of interactions would happen in
their hundreds across Victoria on a daily basis. My
comment is that I do not think that this is new or
emerging; this is a common activity. That is my
comment. How would that play out? Would there be a
great increase in terms of complaints back to the health
commissioner as a result of the definition changing?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for his further
question. Just to clarify my earlier comments, the scope
is broad because it is designed to capture shonky
providers. Obviously the activity of chemists is within
the jurisdiction of the bill; however, the action that the
member referred to earlier in terms of vitamin C, for
example, would be unlikely to warrant action by the
commissioner.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
certainly take the point that there is a national process
going on here, but we are going to have to live under
this bill and that is happening now and will ideally,
with the support of this house, be in place early next
year, so just saying it is part of a national scheme is not
helpful in making tangible what it practically covers.
My sense of what the minister is saying is that many of
these things will fall within its scope but the
commissioner will then have the capacity to assess
whether they are valid claims. So while the scope is
broad, the capacity then to narrow that can happen quite
quickly in terms of the commissioner.
There have been a number of very strong connections
made by the government about gay conversion therapy
and the capacity of the health complaints commissioner
to be able to address those issues. The question I have
is: how are issues in relation to someone’s sexuality
considered to be in the scope of health?

Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. The
bill includes a more flexible definition of ‘health
service’ that is consistent with the definition being
considered as part of the development of a nationally
consistent code of conduct for unregistered health care
workers. The definition included in the bill will ensure
that new and emerging health service types will fall
within the commissioner’s jurisdiction without the
requirement to prescribe new services, which can take a
significant period of time.

Ms MIKAKOS (Minister for Families and
Children) — Further to the points the member made, I
guess commenting on the earlier questions, the
activities that are intended to be captured here are about
shonky providers going around saying, ‘Take some
vitamin C and that’ll cure your cancer’, for example.
Obviously the commissioner is going to be guided by
the broad definitions, but the government is making
sure that the public health interests have been served
here in terms of how he or she will conduct themselves
in the future.

Ms BATH (Eastern Victoria) — My comment is
that people have been recommending vitamin C for
probably 50 years so I would not say that sort of advice
or interaction between a chemist, for example, and a
customer walking in would be seen as new or

In terms of Ms Wooldridge’s question about gay
conversion therapy, I refer her to the minister’s
second-reading speech on the bill in the Legislative
Assembly on 10 February 2016, in which she said, and
I quote:
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Importantly, the bill will provide the means to deal with those
who profit from the abhorrent practice of ‘gay conversion
therapy’ — a practice which inflicts significant emotional
trauma and damages the mental health of young members of
our community. This bill will enable the new commissioner
to investigate and crack down on anyone making dangerous
and unproven claims that they can ‘convert’ gay people.
In all of these cases, where someone is found to be making
false claims and to be acting in a manner that puts people’s
physical, mental or psychological health, safety or welfare at
risk, the commissioner will be able to prevent them from
providing these services.

So I am advised that it is the therapeutic counselling
aspects of that that fall within the scope of the bill. My
understanding is that that is in fact what people are
offering up in putting out these services.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
understand that, if it is provided in a counselling
mechanism. I am generally just trying to understand
this. In an article by Farrah Tomazin of 17 January,
Rowena Allen, the government’s gender and sexuality
commissioner, described a minister at an evangelical
church attempting an exorcism designed to rid her of
homosexual demons. Obviously that is not a practice
that would be supported or, as she describes it,
successful, but what I am wondering is how that
exercise can be considered in the definition of physical,
mental or psychological health?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. I
refer her to clause 3 and paragraph (g) of the definition
of a health service and to the activity that is being
performed in relation to a person who is intended or
claimed by the person or the provider of the service to
provide ‘therapeutic counselling and psychotherapeutic
services’. I am advised that this type of activity, of
so-called gay conversion therapy, would come within
the scope of that particular paragraph within the
definition of a health service.
I further make the point that our government has been
clear in saying that it considers the practice of gay
conversion therapy to be abhorrent and has recognised
that it has the potential to damage mental health and
inflict significant emotional trauma on members of our
community. So this bill provides a capacity to address
the issues arising from these activities by measuring
conduct against a code of conduct and taking necessary
action against those who are found to have breached a
code and posed a serious risk to the life, health, safety
or welfare of a person or the health, safety or welfare of
the public.
The bill also includes a capacity to prescribe by
regulation codes of conduct in respect of any general
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health service if experience shows that the providers of
these types of services are able to represent themselves
in such a way as to avoid a finding of a breach of the
general code of conduct in respect of general health
services, and it would be possible to make a more
specific code to address particular practices.
Our government has a proud record of standing up for
the rights of GLBTI Victorians and of striving for
equity, fairness and decency in our community,
including by appointing Victoria’s first commissioner
for gender and sexuality, by committing to continue
funding for the successful Safe Schools program, and
by committing to a formal state apology to be made
soon to Victorians who received criminal convictions
for being gay.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
thank the minister; that helps in terms of that specific
clause and how that relates. In relation to cosmetic
treatments — for example, tattoo removal and
potentially some facial treatments such as skin peels
and things like that — can I also ask, because I have
been asked to ask this question, whether they would be
included? In doing so, let me ask a couple more
questions so that we can keep rolling on this. Is there
any further regulation or guideline expected to be
established to provide some guidance to the
commissioner or will the legislation effectively be
handed to the commissioner who then has the discretion
in relation to what is in and out? So is there further
information to come or is this it? That would be helpful.
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her questions. In
relation to the examples that the member gave about
beauticians and tattoo removals, they would fall within
the scope depending on the claims that were being
made and whether they would fall within the definition,
as I have explained, of a health service under clause 3,
in particular by undertaking activities relating to
assessing, predicting, maintaining or improving the
person’s physical, mental or psychological health or
status. I explained earlier the approach that the
commissioner could take about these matters.
I am further advised that the bill does enable regulations
to prescribe different types of services. As I explained,
the broad approach that has been taken to the definition
is really intended to capture new technologies and new
types of services that might emerge over time, so
additional types of services could be prescribed through
the regulations. I am further advised that there is a
commissioner’s practice protocol that exists in terms of
how the commissioner performs their role, and that will
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be updated as well. Obviously there will be some
consultation about these matters.
Ms WOOLDRIDGE (Eastern Metropolitan) —
One of the questions I have is obviously that mental
and psychological health is articulated as one of the
responsibilities, but we do also have a mental health
complaints commissioner. Could the minister advise
the house in relation to, I suppose, the interaction and
the relationship between the mental health complaints
commissioner and the health complaints commissioner?
It has been raised with me.
I know at the time we were considering this, when I
was the mental health minister, we debated whether,
given the overlap — I know there is much sharing of
resources — it made sense to have two or whether
ultimately there was a view that there should be one.
Given that we are on the interactions, could the minister
also outline the interactions with AHPRA and how,
given that there will be effectively three bodies looking
at a range of different issues, that interaction at the
national level will happen as well?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her questions. In
relation, firstly, to how the health complaints
commissioner will relate to the mental health
complaints commissioner, I am advised that the mental
health complaints commissioner was established — as
the member well knows — by the Mental Health Act
2014 and is intended to meet the unique needs of
people making complaints about public mental health
services. Given that these services treat patients on an
involuntary basis, the mental health complaints
commissioner requires somewhat different powers to
the health complaints commissioner along with unique
specialist intake procedures and resolution mechanisms.
Further, the mental health complaints commissioner
operates within the public mental health service sector
together with a number of other relevant statutory
entities or offices, such as the Mental Health Tribunal
and the chief psychiatrist. This contrasts with the health
complaints commissioner’s jurisdiction over a diverse
range of public and private health service providers.
Despite these important differences, extensive work has
been undertaken to ensure the two schemes and offices
operate efficiently and effectively together and that
there is no risk of people falling through the cracks
between the two entities. The bill includes provisions
for the referral of complaints to the mental health
complaints commissioner.
In relation to the other question that the member raised
in relation to AHPRA, I can advise the member that if a
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health service provider is a registered health practitioner
the commissioner may refer the matter to the Australian
Health Practitioner Regulation Agency and the relevant
national board. National boards are responsible for
dealing with issues concerning the conduct,
competence or health, such as the impairment, of
registered practitioners.
Section 150 of the Health Practitioner Regulation
National Law (Victoria) Act 2009 sets out the
respective obligations of national boards and the
commissioner. Where the commissioner receives a
complaint about a registered health practitioner, the
commissioner must as soon as practicable notify the
relevant national board through AHPRA and provide a
copy of the complaint and any other relevant
information. The commissioner and the national board
then reach agreement about how the complaint is to be
dealt with. The outcomes of a notification to a national
board can include a fine, a suspension, the cancellation
or restriction of registration, the imposition of
conditions on registration, an acceptance of
undertakings, a caution, a reprimand or no further
action.
The national law includes a range of offences in
relation to the registered professions, including
unlawful use of a protected title; performing a restricted
act — this is limited to spinal manipulation,
prescription of optical appliances and permanent dental
procedures; holding out claims by individuals or
organisations as to registration, including using
symbols or language that may lead to a reasonable
person to believe that a health service provider is
registered; and unlawful advertising.
The bill allows for complaints to be split into a part to
be dealt with by the commissioner and a part to be dealt
with by a national board — for example, a complaint
about a registered midwife who is also a doula. The
complaint about the midwife will be referred to
AHPRA, but the commissioner may deal with the other
part of the complaint relating to the unregistered
practice — the doula services. Another example would
be where the commissioner refers that part of the
complaint that deals with the conduct, competence or
health of a registered health practitioner to AHPRA but
retains that part of the complaint that deals with subject
matter within the jurisdiction of the commissioner. An
example of this is if a complainant also seeks an
explanation, apology or compensation — outcomes that
are not available through processes under the national
law — the matter may be considered by the
commissioner, generally after the more serious issue is
dealt with by the national board.
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Ms HARTLAND (Western Metropolitan) — I have
a number of questions that have been raised with me by
the Australian Dental Association. It has some concerns
about the bill. Firstly, it tells me — and I was quite
interested by this — there are a growing number of
health services that are owned by people who are not
health professionals, yet the definitions of ‘health
service’ and ‘health service provider’ do not explicitly
state that the employers or organisations can be held
accountable by the commissioner as well as the
individual who provides the health service. There is a
mention of services that are ancillary to other services
to which the definition of ‘health service’ applies. Can
the minister clarify the intention in regard to this? Will
non-health professionals who own or are on the board
of health services be held accountable by the
commissioner under this definition?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. I am
advised that the bill allows the commissioner to hold
both employers of health professionals or health service
organisations accountable as well as the health
professionals themselves. The bill achieves this. There
is nothing in the definition of ‘health service provider’
that limits it to an individual, and in a number of points
in the bill penalties are included for both individuals
and organisations. For example, clause 81 establishes
an offence to make false statements. Furthermore,
clause 11 of the bill requires the commissioner to give
reasonable assistance to a person in identifying parties
to the complaint. As noted in the second-reading speech
delivered by the Minister for Health, this includes
assisting a person in the task of identifying the health
service provider where the matter relates not only to a
practitioner but also to the health service that employs
or engages them.
Ms HARTLAND (Western Metropolitan) — I
thank the minister for that. The bill states, in relation to
the complaint resolution process, at clause 32:
(2) The Commissioner must decide the manner in which the
complaint resolution process is to be conducted.
(3) In deciding how to conduct the complaint resolution
process, the Commissioner must prefer the least formal
action that is appropriate in the circumstances of the
complaint.

The Australian Dental Association has raised its
concern with me that this might not include a
practitioner actually being informed in writing of the
complaint. Obviously it would seem to be appropriate
that full details are provided to the practitioner so that
the person knows exactly what the issue is and details
can be recalled and considered. Can the government
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clarify whether it is intended that the notification of the
complaint will always be provided in writing to the
practitioner?
Ms MIKAKOS (Minister for Families and
Children) — I am advised that the answer is yes.
Ms HARTLAND (Western Metropolitan) — I have
one more question. Further to this the Australian Dental
Association highlighted that the involvement of the
professional indemnity insurer may mean that the
20 business day deadline for response in clause 35 may
not be able to be achieved, as insurers can take time to
respond. Is there an allowance of an extension by the
commissioner in clause 36?
Ms MIKAKOS (Minister for Families and
Children) — I am advised that the answer is yes.
Ms WOOLDRIDGE (Eastern Metropolitan) —
There have been some concerns raised with me in
relation to the individual complainant and the capacity
of a third party to make a complaint. The
second-reading speech says that the bill includes
safeguards to ensure that the rights of the individual
who sought or received the health service are protected
and, where appropriate, that the individual who was
affected gives their consent to the commissioner
dealing with the complaint. It is not clear to the group
that raised these issues with me whether these
safeguards are actually in the bill. Is there somewhere
in the bill that states that where an individual who
sought or received a health service does not consent to
the commissioner undertaking an inquiry, this can mean
the commissioner does not go ahead, or is the
individual’s consent not required in order for an
investigation to be undertaken?
Ms MIKAKOS (Minister for Families and
Children) — In respect of the question of where the
consent of the person who sought or received the health
service is required before a third-party complaint can be
lodged, I am advised that the answer is no. Consent is
not required for a complaint to be made to a health
service provider or to the commissioner. The bill aims
to encourage people to raise concerns about health
services so that issues can be addressed. A complaint
resolution process cannot take place without the
agreement of the person who sought or received the
health service. Alternatively if the person does not
object to the complaint resolution process taking place
in their absence, the person may notify the
commissioner that they do not want to be party to the
complaint, in which case under clause 22 the complaint
resolution process may proceed without the person.
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There is no requirement for consent for a complaint by
a third party to be investigated if the complaint merits
investigation. In this way the commissioner is able to
act in relation to serious matters that may be identified
by family members, community members or staff of
health service providers.
Ms WOOLDRIDGE (Eastern Metropolitan) —
Just to put it in the opposite terms, if an individual
actively did not consent but objected to an investigation
by the commissioner being undertaken, they would
have no capacity, if the complaint was made by a third
party, to stop an investigation into the services that they
personally have received.
Ms MIKAKOS (Minister for Families and
Children) — I am advised that the answer is no.
Obviously the whole aim of this bill is to improve
public health, and there may well be circumstances in
which, for example, a family member has very
legitimate concerns about these matters or about the
service.
Ms WOOLDRIDGE (Eastern Metropolitan) —
Thank you, Minister. Further to that point, there are a
number of points where the commissioner has the
power to request information from a health service
provider, to require a health service provider to give a
written response on issues raised in a complaint, in a
conciliation to produce a range of documents and in an
investigation once again to produce documents and
potentially witnesses. Is consent required of an
individual for their personal health information to be
provided to the commissioner in consideration of a
complaint?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. I am
advised that the answer is yes, as the commissioner is
bound by the Health Records Act.
Ms WOOLDRIDGE (Eastern Metropolitan) — So
if an individual does not wish their information to be
provided to the commissioner for the consideration of a
complaint, that can be stopped because of the Health
Records Act?
Ms MIKAKOS (Minister for Families and
Children) — In her previous question the member
referred to personal health information. Obviously the
Health Records Act would then apply. The
commissioner, as I explained, is subject to the Health
Records Act and therefore consent would be required.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
appreciate the understanding, because of the extensive
feedback from stakeholders. I was very pleased that
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Ms Hartland talked about the dental association. I had
received similar correspondence, and I am very pleased
that has been dealt with.
A question that has been raised with me is about the
power to hold public hearings. The clause in relation to
that is clause 104. Why is there a power to hold public
hearings? There is a potential, I suppose, for that to
have an upside in terms of transparency, but it can
potentially also have some significant downside in
terms of undermining confidence in the health system.
Why is there a provision to allow public hearings? Why
is it seen as beneficial to the commissioner’s processes?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. The
Minister for Health or a house of Parliament or a
parliamentary committee can refer a matter to the
commissioner for public inquiry. Such inquiries may
involve holding public hearings as is appropriate for
this public forum examining broader health service
issues. The stronger investigative powers to compel
evidence and obtain a search warrant will not be
available to the commissioner. I am further advised that
the commissioner is required to report back to whoever
referred the matter and may make recommendations
related to the broader health service issues identified.
Such inquiries have the capacity to identify systemic
opportunities for quality improvement.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
may have missed it, but the question was specifically
about the public nature of hearings and why that was
viewed to be beneficial in the context of this resolution
process.
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. I am
advised that the provisions relating to inquiries,
including public inquiries, are actually in the current
act, including the provisions for the minister or a house
of Parliament or parliamentary committee to refer
matters for public inquiry. Given that these matters
relate to systemic opportunities for quality
improvement, it is considered that it is appropriate that
this be done in such a public way involving public
hearings.
Ms WOOLDRIDGE (Eastern Metropolitan) — We
are nearly concluded on the questions, and I thank the
minister for persisting through. Recently there was an
article in the Age related to unregistered midwives
facing jail, and it referred very clearly to a government
view that the Health Complaints Bill was going to
enable dealing with unregistered midwives, but it also
outlined how the State Coroner, Peter White, had
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outlined concern in terms of unregistered or in this case
deregistered midwives and had actually urged the
Department of Health and Human Services and
AHPRA to develop a specific regulatory framework for
private midwives who do home births and to examine
the possibility of an offence that bans unregistered
practitioners from taking money for attending births.
The article seems to imply that the health complaints
commissioner bill is the extent of the actions that will
be taken in relation to unregistered midwives, and I am
wondering if the minister can assist as to whether the
government is likely to implement the coroner’s
recommendation or whether the provisions outlined in
the bill we are debating today will be seen as sufficient
to deal with the issue of unregistered midwives.
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question. I am
advised that the government has noted that in the report
on the recent inquest into the death of Caroline Lovell
the coroner recommended that consideration should be
given to whether there is a need to create an offence
that would prohibit unregistered midwives or medical
professionals being paid to attend a place of birth. The
bill does not specifically prohibit the provision of a type
of health service, rather it would be an offence to
breach an interim prohibition order or a prohibition
order that has been issued by the new health complaints
commissioner under clauses 93 and 98.
The commissioner, in conducting an investigation into
whether or not a code of conduct has been contravened
under parts 4 and 5 of the bill, can make an interim
prohibition order in specific circumstances prohibiting a
general health service provider from providing some or
all general health services for up to 12 weeks if it is
necessary to protect the public from a serious risk to the
life, health, safety or welfare of a person or the health,
safety or welfare of the public under clauses 90 and 91.
Following the investigation, the commissioner can
make a prohibition order in specific circumstances
prohibiting a general health service provider from
providing some or all general health services either
permanently or for the period specified in the order if it
is necessary to protect the public from a serious risk to
the life, health, safety or welfare of a person or the
health, safety or welfare of the public under clauses 95
and 96.
The scheme is consistent with legislation in three other
Australian jurisdictions — New South Wales,
Queensland and South Australia — and orders made in
those states will be recognised under the Victorian
scheme to prevent practitioners subject to prohibition
orders merely crossing state borders and operating in
Victoria under clause 102.
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As the coroner’s findings have pointed to a particular
public health issue relating to previously registered
midwives who set themselves up as birth attendants or
doulas, consideration can be given as to whether a
specific code of conduct may be required to address
this.
Business interrupted pursuant to standing orders.
Sitting extended pursuant to standing orders.

HEALTH COMPLAINTS BILL 2016
Committee
Resumed; further discussion of clause 1.
Ms MIKAKOS (Minister for Families and
Children) — As I was advising the committee, the bill
allows for the making of additional codes of conduct by
regulation under clause 158.
In relation to the issue of why we are not banning
registered midwives or unqualified persons from
attending births, I advise the member that the
government believes that women have a right to make
their own choices in terms of birthing options and
recognises that birthing attendants or doulas can offer a
valuable support to women seeking to give birth at
home. Therefore, rather than banning particular service
providers, the bill allows for the conduct of a general
health service provider to be assessed against the code
of conduct, and for necessary action to be taken against
those who are found to have breached the code and
pose a serious risk to the life, health, safety or welfare
of a person or the health, safety or welfare of the public.
The bill also includes a capacity to prescribe by
regulation codes of conduct in respect of any general
health service. If specific issues arise in relation to the
provision of general health services in the context of
home births, these could be addressed by the making of
additional codes of conduct.
Ms WOOLDRIDGE (Eastern Metropolitan) — Let
me paraphrase the answer which I think is — and if the
minister is able to confirm it — that the government’s
view is that there is no need for a separate mechanism
to regulate private midwives because the complaints
commissioner bill provides a general capacity and the
commissioner could develop a specific code of conduct
under the complaints bill for private midwives or in fact
any other group, so therefore there will not be a
separate mechanism; it will happen under this bill.
Ms MIKAKOS (Minister for Families and
Children) — I am advised the answer is yes.
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Ms WOOLDRIDGE (Eastern Metropolitan) — As
to my last couple of questions, generally I mentioned it
would be useful to have an understanding of the time
frame for the implementation of the bill, obviously
from the commencement date but also through to the
appointment of a health complaints advisory council
and what the timing is in relation to that for the
appointment of the commissioner to fulfil this role. I
note there has been reference in some articles that Grant
Davies, who is doing a very good job in his current
capacity, will be continuing. Is the minister able to
confirm that or at least give a time frame for the
resolution of that position? Could the minister outline
the time frame for getting this done?
Ms MIKAKOS (Minister for Families and
Children) — In relation to the question around the
appointment of the health complaints commissioner, I
am advised that as the bill abolishes the office of the
health services commissioner and establishes the health
complaints commissioner, accordingly a health
complaints commissioner will be appointed before the
act commences.
In respect of the Health Complaints Commissioner
Advisory Council I am advised that those appointments
will occur by the commencement of the act. As for the
commencement of the act itself, I am advised that this
will occur no later than 1 February 2017. Obviously
there is a period of time required to make the transition
and to ensure that all the appropriate actions have been
taken before the commencement of the legislation.
Ms WOOLDRIDGE (Eastern Metropolitan) —
Perhaps I could just clarify that there are no current
plans for the legislation to commence any earlier than
that in relation to getting this body up and running?
Perhaps the minister could just confirm the opposite
side of that question that she just answered.
My last question is in relation to clause 141(3) where
there is a clear requirement for the advisory council that
the president is to be an Australian lawyer. Other
groups are not specified. I wonder whether the minister
could give some comfort to the house in relation to the
composition of the council. It has been suggested to me
that it would be beneficial to mandate a consumer, a
registered health professional and a non-registered
health service provider to be on the advisory council.
We are not proposing those amendments today, but can
the minister give us some advice on her expectation of
the composition and whether those three groups will be
specifically represented around the table?
Ms MIKAKOS (Minister for Families and
Children) — In relation to the Health Complaints
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Commissioner Advisory Council I am advised that the
functions of the council are to liaise with health service
providers and consumers of health services, to advise
the commissioner on the development of the practice
protocol and complaint handling standards and to more
generally provide advice to the commissioner. The
Health Complaints Commissioner Advisory Council
will replace the existing Health Services Review
Council.
The representative structure of the current council is not
replicated in the bill. The council will not explicitly
include sector representatives but will be made up of
ministerial appointees selected on the basis of relevant
skills and experience. The commissioner will also be
able to set up any advisory committees that the
commissioner sees fit.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
am not sure if the minister is able to commit to it, but I
suppose from the consumer perspective a consumer
view would be valued as well as those of service
providers, which I expect is an obvious group. But to
have a consumer at the table in relation to this bill,
which is critically about consumers and their
experience of the health system, would be very
beneficial. I wonder whether the minister can give that
guarantee or at least a guarantee to pass that message
back to the health minister as she considers it. And
there is just that other question: whether at the moment
there is any anticipation that the commencement might
be earlier than 1 February or whether the work is
happening to commence on the date specified in the
bill.
Ms MIKAKOS (Minister for Families and
Children) — In relation to the second question first, the
commencement date, I am advised that the answer is
no — that we are looking at commencing by
1 February 2017 at the latest. In relation to the matter
around consumer representation, I am advised that the
intention is to have a balanced council, and obviously
these matters will be taken into consideration in
determining the appropriate people who will have those
relevant skills and experience.
Clause agreed to; clauses 2 to 138 agreed to.
Clause 139
The DEPUTY PRESIDENT — Order!
Ms Wooldridge has amendments to this clause, which
seek to amend the timing of delivery of the health
complaints commissioner’s report to the Parliament. I
call Ms Wooldridge to move amendments 1 and 2,
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which also seek to amend the timing and delivery of the
report.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
move:
1.

Clause 139, line 2, omit “The” and insert “As soon as
practicable after the end of each financial year but not
later than 30 November, the”.

2.

Clause 139, lines 4 to 5, omit “within 12 months of the
end of the financial year to which the report applies”.

I have spoken to the amendments in my contribution to
the second-reading debate. In summary, they are to
change the reporting time of the health complaints
commissioner from 12 months to no later than a
5-month period, which would ensure, I suppose,
consistency with what has been the practice in the past
and with other commissioners, including the mental
health complaints commissioner, and provide a
mechanism for the community to know earlier rather
than later both the performance and effectiveness in
relation to the health complaints commissioner in their
new role.
Ms HARTLAND (Western Metropolitan) — The
Greens will be supporting these amendments.
Amendments agreed to; amended clause agreed to;
clauses 140 to 254 agreed to; schedules 1 and 2
agreed to.
Reported to house with amendments.
Report adopted.
Third reading
Motion agreed to.
Read third time.

ADJOURNMENT
Mr JENNINGS (Special Minister of State) — I
move:
That the house do now adjourn.

Shepparton bypass
Ms LOVELL (Northern Victoria) — My
adjournment matter is for the Treasurer, and it is
regarding the state budget submission by the Greater
Shepparton City Council for funding to undertake
detailed planning for stages 1(a) and l(b) of the
Shepparton bypass. My request of the Treasurer is that
he commit at least $20 million in the 2016–17 state
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budget to enable VicRoads to undertake increased
detailed planning for stages 1(a) and l(b) of the
Shepparton bypass and that the Victorian government
prioritise the project for future state and federal
funding.
The need for a Shepparton bypass road has been on the
community’s agenda since the mid-1990s, with a
planning study which began 20 years ago and with
boundaries finalised and included in the council
planning scheme in 2006. The current Goulburn Valley
Highway presents a real risk to the community, with a
route that is outdated and dangerous and funnels heavy
vehicles, which make up one-fifth of the traffic that
passes through the centre of this major regional city.
The Shepparton truck route is no better, being a
single-lane road with a high accident history.
The need for a staged approach to the construction of a
bypass has been consistently identified, with many
projected positive outcomes identified, including
improved service for commercial traffic, provision for
long-term growth, improved safety and accessibility for
traffic, accident reduction, provision of certainty for
future land use development, and improved capacity for
freight transport from the Goulburn Valley to domestic
and export markets. I have kept a close watch on the
progress of the issue and have been a tireless advocate
for improved transport options for the Shepparton
district and wider community, most specifically rail
services and the bypass.
Just over 12 months ago I brought the opposition leader
to Shepparton to meet with council and stakeholders
regarding the need for the bypass, and he backed the
need for Labor to fund the planning of the project. I
have spoken to the minister and have raised the issue in
Parliament on numerous occasions, including most
recently calling for the government to allocate some of
the port of Melbourne proceeds, approximately
$700 million of which is already earmarked for regional
transport projects, to at least the first stage of the
bypass.
Stage 1(a) — Echuca-Mooroopna Road to the
Goulburn Valley Highway — is costed at $160 million
for planning and construction works along a
5.05-kilometre length. This stage will provide a second
river crossing between Shepparton and Mooroopna and
will also involve road improvements leading to the east
of Shepparton. Following on from the initial
$20 million investment required to undertake planning
for stages 1(a) and 1(b), up to $160 million will be
required to complete planning and construction works
for stage 1(a). This money will likely need to be a
combination of federal and state funds. The community
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needs confirmation from the Victorian government that
the completion of stage 1(a), as well as future stages
until the entire project is completed, will be a priority
for future state and federal funding.
The Minister for Roads and Road Safety has previously
agreed that the bypass is a key infrastructure project for
Shepparton but has so far completely failed to commit
to funding the project. The Labor government
completely overlooked Shepparton, including the
bypass, in its 2015–16 budget. The Shepparton district
cannot afford a repeat of that this year.

Bimbadeen Heights Primary School
Mr MULINO (Eastern Victoria) — My
adjournment matter is for the Minister for Education.
The action that I seek from the minister relates to
Bimbadeen Heights Primary School. I seek from the
minister support for a refurbishment at that primary
school of the core buildings, which are in need of
significant investment. That primary school, which is in
a growing area, has an enrolment of around
600 students and approximately 50 staff. It has a very
rich history of providing education in the area. It has a
very strong teacher professional development program,
and it has very strong pedagogical techniques.
I think it is also worth noting that it is one of a number
of schools that benefited from the Building the
Education Revolution (BER) program. The BER
investment funded a number of classrooms, which I
saw when I visited the school recently. They are
excellent facilities and are very much in use by the
school, but the same cannot be said for the core
buildings at the school. There are a number of aspects
of those buildings which are in need of further
investment, including a number of structural aspects,
the toilets and indeed the classrooms themselves, which
are in many cases well past their use-by date. So I seek
support from the minister and look forward to a good
outcome for that school over the medium term.

Point Cook schools
Mr FINN (Western Metropolitan) — I wish to raise
a matter for the attention of the Minister for Education.
I bring to the minister’s attention a news release of
7 May last year. This release was put out by the
member for the Assembly electorate of Altona, Jill
Hennessy. She says in that press release that as a result
of funding by the government, and I quote:
Students in Point Cook are big winners in the Andrews Labor
Government’s first state budget.
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The budget includes funding for purchase of land for the
promised Point Cook 10–12 school, with further funding to
be provided in future budgets.

Now that sounds like a marvellous thing, but the
question has to be asked: where is this land? It is a
guessing game in Point Cook as to where this land
might be, if indeed this land has been purchased, and
indeed whether a decision has been made to purchase
this land. I think, given that previous Labor
governments have given Point Cook the rough end of
the pineapple for quite some time, we really need some
action on this.
Point Cook desperately needs further secondary
education facilities. We have a situation where many
children from Point Cook are catching a bus to Bacchus
Marsh to go to school, which is just insane. That is the
truth. The minister looks surprised, but that is the truth.
Many of them are actually catching a bus to Bacchus
Marsh because the facilities just do not exist in Point
Cook.
So I ask the Minister for Education to explain to the
people of Point Cook — and to anybody else who
might be interested as well — exactly where this land is
that the government has supposedly purchased. I am
told, as Ms Hennessy says, that the school is due to be
completed by 2018, so I would assume that would
mean that the building would presumably start pretty
soon. Now, if the building is due to start pretty soon,
then I would imagine that the land would also be a part
of the deal. I am asking the minister to explain to the
people of Point Cook what is going on with this land, if
indeed this land exists, and if it does exist, where it is.

Yarram Primary School
Ms SHING (Eastern Victoria) — I raise a matter for
the attention of the Minister for Education in the other
place, Mr Merlino. He is on a roll this evening. It
relates to Yarram Primary School, a school in South
Gippsland which in fact is a fantastic school that
achieves really wonderful results as a consequence of
an enormous amount of investment, time and goodwill
by the principal, staff and parents in the school
community.
This school has in fact been the subject of a very
significant positive campaign to secure funding for an
upgrade to repair the buildings and to create a better
learning environment for the children of Yarram
Primary School. At the moment it has substandard
facilities and was in line for an upgrade — it was in fact
prioritised in 2009 — shortly before the change of
government, which relegated the project and required
the school community to start from scratch around the

ADJOURNMENT
1862

COUNCIL

issue of funding for an upgrade for important facilities
for the children and the community at large.
Yarram itself has seen a significant number of changes
in the community infrastructure that is available for
children and young people, including the opening of the
Yarram Hub last year, which I was really pleased to
attend, along with the mayor and other councillors from
the Wellington Shire Council. In this regard it does
provide a pretty stark contrast to the state of the school,
which has leaking roofs, exposed wiring and asbestos
present. Also, despite all of the efforts made to make it
a bright, colourful and happy place that is conducive to
learning, it does severely need an upgrade.
It was a great pleasure to receive a petition from a
number of students and parents representing Yarram
Primary School earlier this week and to show them
around Parliament and where I work and to talk to them
about the work that I have been doing in favour of
securing funding for this particular school and for the
upgrade in the upcoming budget.
Mr Ondarchie — Good work, Danny O’Brien!
Ms SHING — I was pleased to receive the petition
and to confirm that I am doing everything I can
possibly do, having visited the Yarram Primary School
and taken a tour.
I note Mr Ondarchie’s assertion that this is in fact as a
consequence of the work of Mr Danny O’Brien in the
Legislative Assembly. It is unfortunate that he feels the
need to politicise this, particularly given that the project
did not receive funding when the former government
was in the position where it could have done something
about the pipeline project, which had received approval
in 2009 prior to the loss by Labor at the election.
On that basis, and in the interests of making sure that
educational equity is delivered as part of not only
meeting but exceeding our election commitments to
bring equity, fairness and access to educational
opportunity to every child in Victoria, notwithstanding
the cuts, notwithstanding the savage gutting of
opportunities for capital and ongoing funding, I would
ask that this particular project be given positive
consideration in the budget for the purposes of making
the Yarram school community even better.

Geelong Hospital
Mr RAMSAY (Western Victoria) — My
adjournment matter tonight is for the Minister for
Health, and the action I seek from her is that she
provide funding in the upcoming budget for six
designated beds for admissions from the emergency
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department of people suffering alcohol and mental
health-related impacts to provide some acute
detoxification care. There are no beds in the Geelong
Hospital to provide for the admittance of those who are
suffering significant problems associated with alcohol
and drugs, and no real funding is available for beds to
be provided for immediate detoxification for those
admitted.
I am sad to raise this today, because today we have
already seen this house actually support the sacking of
the Greater Geelong City Council and tonight we have
learnt that Target Australia is looking at moving its
headquarters to Melbourne, with the loss of 900 jobs.
The statistics in Geelong in relation to alcohol and
drug-related problems are such that the Geelong
Hospital actually has no provision for immediate
detoxification — —
Ms Shing — Eyes up!
Mr RAMSAY — I am not reading it, Ms Shing. I
am telling you a story. And thank you for your rudeness
in actually interrupting. But it is a real and significant
problem, if you had bothered to listen to the statistics
that I am just going to refer to.
This state government’s Healthy Together Victoria
states that 52 per cent of Geelong adults are at
short-term risk of alcohol-related harm — that is
83 000 adults. The group’s latest report shows that the
percentage of adults in Greater Geelong at risk of
long-term alcohol-related harm was more than double
the Victorian average in 2008. The data suggests that
more than 11 000 adults in Greater Geelong are at risk
of long-term harm from alcohol consumption. Also
4.4 per cent of 116 822 injury cases presented to
Geelong Hospital emergency department between July
1999 and April 2011 occurred during the
high-alcohol-use hours of Saturday and Sunday night.
The Geelong police family violence unit says alcohol
and ice are the key drivers of family violence. The
number of people seeking help from domestic violence
services in Geelong has more than doubled, with almost
250 referrals to one provider in November. The Barwon
Centre Against Sexual Assault and Minerva
Community Services have recorded dramatic increases
in the need for their services. Geelong’s mental health
services have been flooded by people with drug and
alcohol problems. Late last year Health and
Community Services Union state secretary Lloyd
Williams said up to 70 per cent of people being helped
by mental health services in the Barwon region had
drug or alcohol problems, and Tony Francis, the head
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of the ice task force, has said that there is only one
detox centre in Geelong. So the point is I am asking the
minister to provide funding for designated beds for
alcohol detoxification and related issues.

Royal Society for the Prevention of Cruelty to
Animals
Mr BOURMAN (Eastern Victoria) — My
adjournment matter is for the attention of the Minister
for Agriculture. The RSPCA was originally a worthy
animal welfare organisation that did some fine work in
looking after the welfare of animals, great and small. It
did a good enough job that it received funding from the
government and took on some enforcement functions as
a consequence of that. Times clearly have changed.
There has been a lot of commentary recently about the
RSPCA on what seems to be a fairly obvious case of
the RSPCA dropping the ball.
For instance, cattle at Framlingham were killed by the
RSPCA in 2013 for being in ill health despite being in
Framlingham to recover from drought conditions and
hence being in ill health. This cost the RSPCA more
than $1 million in compensation. Of late we have had
the discovery of more than 20 dead horses in Bulla.
Despite having received a report earlier this year of the
horses having insufficient feed, the RSPCA did not
attend. The horses that were alive were in deplorable
condition.
Despite these horrific animal welfare cases, we have the
RSPCA spending time and money actively opposing
duck shooting, a legal recreation. This is an animal
rights issue and not an animal welfare issue, which is
what the RSCPA purports to champion. The RSPCA is
obviously not able to do both functions properly. It is
clear that the RSPCA’s priorities have become
distorted, and it is time to have an inquiry into the
operation and function of the RSPCA in contemporary
society, particularly as it receives such significant
government funding. I call on the agriculture minister
to immediately commission an independent inquiry into
the RSPCA in Victoria.

Acland Street, St Kilda, closure
Ms FITZHERBERT (Southern Metropolitan) —
My adjournment matter is for the Minister for Public
Transport in the other place. It relates to plans to build a
tram super-stop in Acland Street in St Kilda and the
subsequent decision to remove 50 free car parking
spaces from Acland Street and close the street to cars.
On 22 March 2016 the City of Port Phillip approved the
permanent closure of a section of Acland Street
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between Belford Street and Barkly Street. The route 96
tram terminus will be expanded from one track to two,
and a new disability accessible platform stop will be
built in Acland Street. The tram will run through what
is effectively a trench so the tram is flush with the road.
Under the current and previous governments tram stops
have been changed to ensure they comply with
disability discrimination legislation. It is right that this
should happen, and I acknowledge that the City of Port
Phillip has undertaken a consultation process in relation
to this work.
Over the last few months I have been contacted by a
number of people regarding the tram stop and the
closure of the road. This has increased in recent weeks
following the recent three-day closure of Acland Street
for maintenance that is unrelated to the tram super-stop
project. This closure seems to have made residents and
traders along Acland Street pay more attention to the
imminent closure of the street and the impact this will
have on the traders on Acland Street as well as on
traffic and local residents. A number of people who
have spoken to me claim to have not been aware of the
consultation process or of the intention to close the
street, or they say that consultation was undertaken at
times when they could not participate.
Traders have expressed to me their strong concerns
about the effect of the road closure on their businesses
and their takings, which dropped when the road was
closed in recent times. I know from personal experience
that Acland Street is a destination that attracts
customers from various parts of Melbourne, not all of
them easily linked to St Kilda by public transport; and I
drive through Barkly Street and its surrounds regularly
and have done so for years. The closure of Acland
Street will undoubtedly add to traffic in the surrounding
streets, many of which are residential. These streets are
already prone to blockages and congestion, especially
on sunny days when half of Melbourne wants to be in
St Kilda.
Personal safety is also an issue that has been raised with
me. There are concerns that, especially at night, the lack
of traffic coming and going will mean there will be
fewer people on Acland Street. Those with cars will
need to use car parks and be pushed off the street into
less safe areas, and there is little faith that efforts to
build additional car parks off Acland Street will
succeed.
I was recently approached by a City of Port Phillip
councillor regarding the closure, which the council
supports. When I asked what formal assessment had
been done about the effect of the road closure on the
traders in Acland Street, he told me that there had not
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been any but that the council believed that things would
be better for the traders with the road closed.

… the Portland ring road, the main route to the city’s port,
may have to be shut in the next few months due to its
deteriorating condition.

I support improving our public transport system, and I
want to see greater access to public transport for people
with disability, as well as those who are using prams
and so on — and I am conscious that the council has
been working on this issue for some time. I think it is
reasonable, however, to address in an informed way the
concerns raised by traders and residents. The action I
request is: can the minister clarify what, if any, advice
she received about the effect of the tram super-stop and
the closure of Acland Street on businesses in Acland
Street, and how the impacts on traders have been
incorporated into planning for this project?

He said closing the road would bring industry to a halt and
could put 2000 people out of work.

Western Victoria Region roads
Mr PURCELL (Western Victoria) — My
adjournment matter tonight is for the Minister for
Roads and Road Safety. The roads in western Victoria
are, according to VicRoads’s own figures, the worst in
the state, and it would take somewhere in the order of
$220 million to bring them up to the condition of those
in the rest of the state. The issue that I raise tonight,
though, is the effect that this is having on businesses
and, in particular, three instances where the road issues
have caused the deterioration of businesses.
The first is in Corangamite, where the council has
actually closed access to a number of roads in the
municipality because of their condition, which means
that they cannot get milk tankers down these roads
now. The milk tankers are forced to go in other
directions, or smaller trucks have to be used to collect
the milk from the farms. That is, in Corangamite in the
eastern part of south-western Victoria.
The second instance is in Hamilton, where the
Hamilton-based Trotters Coaches, which is the biggest
coach company in the Hamilton area, has said the road
conditions in the area are costing the company in the
order of $200 000 a year. The director, Des Trotter,
described the roads as a total disgrace. He said that in
his 38 years of being in the industry the roads are in the
worst condition they have ever been in. He said he
spends more than $5000 per month repairing each
coach, and he has 50 coaches in his fleet. He said:
It’s horrific, it just comes off our bottom line.

The third instance, in Portland — and as I said, these
are spread right out between Camperdown, Hamilton
and Portland — comes from the mayor of Glenelg
shire, Max Oberlander. He said, according to one
report, that:

‘The roads are getting worse by the day’, he said.
Cr Oberlander said roads were in such a bad state they were
causing damage to trucks and … vehicles.

I urge the Minister for Roads and Road Safety to
actually drive to south-western Victoria and take a ride
in a milk tanker to understand what the actual road
conditions are like.

Minister for Small Business, Innovation and
Trade
Ms WOOLDRIDGE (Eastern Metropolitan) — My
adjournment matter tonight is for the attention of the
Premier, and it relates to the complete shambles we saw
yesterday afternoon during question time from the
Minister for Small Business, Innovation and Trade.
Given the growing evidence and examples of
ministerial mismanagement from the current Minister
for Small Business, Innovation and Trade, the action I
seek is for the Premier to undertake an urgent capability
review into the minister’s performance — a capability
review along the lines that the Premier undertook for
the former small business minister — and to ensure also
that he then acts on the recommendations provided to
him by the Secretary of the Department of Premier and
Cabinet, Mr Chris Eccles.
Yesterday we saw that the minister could not answer
simple questions on a whole range of issues relating to
his portfolio responsibility of small business in
Victoria. On simple questions on the Road Safety
Remuneration Tribunal he responded by saying he
could not answer because he had not been briefed yet
by his department. That is an extraordinary response
given the fears that more than 35 000 small business
owners could be affected.
In response to a coalition question regarding the lack of
support from the small business minister for the
automotive community, the minister responded that he
had previously met with small and large businesses in
the auto sector. But when asked why no meeting turned
up in an FOI release of his diary, he claimed that he had
met but the meetings were just not in his diary.
As Australian dairy producer Devondale Murray
Goulburn suffered a hit and Victoria’s economy and
jobs were coming under threat, the minister admitted
once again that he had not even bothered to pick up the
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phone and that once he was briefed by his department
he might be able to give some sort of response.
The Back to Work scheme is obviously a central part of
the government’s small business policy, but the
minister felt he needed to handball it to someone else.
Labor’s full-time jobs crisis is very concerning, but we
really never thought we would see a minister totally
abandon his own policy. And I have to say the
backbench were shaking their heads in disbelief in
relation to the performance of this minister.
When the March 2016 Sensis Business Index ranked
Minister Dalidakis as the third worst small business
minister in Australia, and the government received a
fifth consecutive negative rating, the minister’s instinct
was to bag the company and the small businesses that
participated in the survey. His subsequent written
response was considered to be disrespectful both of the
Parliament and of the President.
This is a minister responsible for the grand final eve
parade public holiday disregarding small business in
consultation — the list goes on and on. No wonder he is
passionate to leave the portfolio and become the police
minister. This is a minister whose popularity is worse
than that of his sacked predecessor, and a capability
review is needed.
Ms Shing — On a point of order, President, having
listened to Ms Wooldridge’s contribution by way of an
attempted adjournment matter this evening, I note
earlier views that you have expressed around political
set speeches. It would be my humble view that her
contribution very clearly fell within the same scope of a
political set speech, and on that basis it was either
skating very close to the line or in fact not an
adjournment matter within the scope of what the
adjournment debate is intended to achieve.
The PRESIDENT — Order! I do not accept the
point of order on the basis of it being a set speech. I
think the member was not giving a set speech. Whilst it
was a chronology of matters that Ms Wooldridge
expressed some concerns about, nevertheless I am
thinking about the question of the adjournment.

Mount Pleasant development
Mr MORRIS (Western Victoria) — My
adjournment matter this evening is for the attention of
the Minister for Planning. I recently met with residents
of Bond Street, Mount Pleasant, in Ballarat, who are
concerned about a subdivision and potential
development that would see three additional dwellings
built on a block with one existing dwelling. The
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number of dwellings is not of concern; however, what
is of concern is the potential for overlooking from the
new dwellings into the existing dwellings in Bond
Street. Therefore the action that I seek is that the
Minister for Planning meet with the residents of Bond
Street to hear their concerns about the potential
redevelopment.
The PRESIDENT — Order! I have given some
consideration to Ms Wooldridge’s adjournment item,
and it is another one I am rather uncomfortable with,
because the usual practice would be that if there was
concern about a member’s performance, there would be
a substantive motion that would determine the house’s
attitude and satisfaction with the minister’s
performance. In this regard I note that there was an
action sought, and the action certainly meets the criteria
for an adjournment debate item. I will allow the
minister to answer it, but I would be concerned about
the aspect that this could be done against any minister
or every minister so that night after night we could have
a situation of a member calling for a capability review
of a minister’s performance.
I have little doubt that the Premier reviews the
performance of his ministers on a periodic basis and
that perhaps he would be more interested in their
capability than indeed the house is. At any rate there is
actually a previous ruling that suggests that this territory
ought not be entered into. It is a ruling by President
Hunt. I am not relying on that tonight because it was
quite some years ago — I think it was 1992 — and I
think that some aspects of our processes, our standing
orders and so forth, have changed since that time, so I
will not rely on that ruling. I simply express a
reservation that I would hope that we do not see this
sort of request on a repeated basis as part of the
adjournment debate.

Responses
Mr JENNINGS (Special Minister of State) — I
have written responses to adjournment debate matters
raised by Ms Bath on 8 March 2016 and Ms Lovell on
24 March 2016.
In relation to the matters raised on the adjournment this
evening, Ms Lovell raised a matter for the attention of
the Treasurer seeking his support for funding for the
Shepparton bypass.
Mr Mulino raised an issue for the Minister for
Education seeking his support for funding to redevelop
Bimbadeen Heights Primary School.
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Mr Finn raised a matter for the Minister for Education
seeking his explanation of the land purchase that was
announced in the 2015–16 budget for the new Point
Cook 10–12 secondary school to enable that school to
be delivered within this term of government.
Ms Shing raised a matter for the attention of the
Minister for Education similarly seeking support for the
Yarram Primary School redevelopment and the pipeline
project.
Mr Ramsay raised a matter for the Minister for Health
seeking six beds to be provided to the Geelong Hospital
to meet the needs of admissions to deal with alcohol
and mental health matters.
Mr Bourman raised a matter for the Minister for
Agriculture seeking a review of the appropriate scoping
of responsibilities of the RSPCA and their delivery.
Ms Fitzherbert raised a matter for the Minister for
Public Transport seeking her clarification of what
analysis has been provided to her of the impact of the
establishment of a super-stop in Acland Street, St Kilda,
and the removal of car spaces and what impact that may
have on the traders in Acland Street and surrounds.
Mr Purcell raised a matter for the Minister for Roads
and Road Safety seeking that the minister drive through
the roads of south-west Victoria in a milk tanker, which
is a novel way of encouraging the minister to become
familiar with the circumstances of roads in the
south-west but also to have the experience of those who
transport milk through the region and who have the
ability to get dairy products to market.
Mr Morris raised a matter for the attention of the
Minister for Planning seeking that the minister meet
with residents who may feel adversely affected by a
housing development in Bond Street, Mount Pleasant.
Ms Wooldridge raised a matter for the attention of the
Premier. I note, President, you have made comment
about the appropriateness of that adjournment matter
and your close watch on adjournment matters such as
that. You have indicated that you would not rely on a
determination made by President Hunt in 1992, maybe
because capability reviews were not a feature of public
administration of the day. Capability reviews may be
more appropriate in relation to the delivery and the
administrative capability of ministers in this day and
age.
I have to volunteer that if there were a national survey
of the most popular ministers of state around this
nation, I would probably not appear in the public
consciousness — not only by person, but by name — in
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terms of my title and responsibilities. I think probably
the awareness of the community in relation to the
functioning and performance of a minister probably is
not as acute as one might hope it to be in an active
democracy. In fact I would think it is very likely that
my professional standing would not be enhanced by a
national survey, not because of the measure of my
performance but on the basis of the knowledge base by
which the citizens would assess it.
I think there is sometimes a bit of a slippery slope in
relation to some of these measures about ministerial
performance, but capability reviews may be something
that assist governments to make those measures, so I
am certain the Premier will be mindful of those. I am
certain that the Premier would have a view not only of
the capability of his ministry but also of the
appropriateness of such an adjournment matter.

QUESTIONS WITHOUT NOTICE
Written responses
The PRESIDENT — Order! Can I indicate that in
the first instance earlier today Ms Bath asked me just
after question time to consider also seeking a written
response in respect of her supplementary question
where she had asked: would the minister investigate
public complaints about the RSPCA’s handling of the
issue with the malnourished horses that died? Because
of other matters that overtook it in that period just after
question time, I did not give a determination on
Ms Bath’s point of order and her request for the
supplementary question to also be the subject of a
written response. As I recall, the minister in her
response — and indeed Ms Bath pointed out to me —
used the words ‘take on notice’ in relation to that
matter. In the circumstances I think that the minister
would probably be quite happy to provide a response to
Ms Bath in this respect, so I would ask that the
supplementary question posed by Ms Bath be subject to
a written response as well.
I have also received a letter from Ms Crozier in respect
of quite a number of questions posed to the Minister for
Families and Children and her concern that those
questions have not been answered. The substance of
much of the answers that the minister has relied on is
that the information sought by Ms Crozier for the
financial year 2015 is in fact in the department’s annual
report. Ms Crozier has indicated to me that no such
information is actually in the annual report.
On this occasion I do not intend to make a
determination on Ms Crozier’s letter. I indicate to the
house that I will go away and have the annual report
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reviewed to see if the information is actually there. I
would be most concerned if a member was suggesting
that information that was in an annual report was not
there on the basis of their simply perhaps not having
familiarised themselves sufficiently with an annual
report’s contents, but I would probably be more
concerned if a minister was providing many answers
that said that information was in an annual report when
indeed it was not. I will go away and do some research
to satisfy myself as to whether or not the sort of
information that has been requested here is actually
available in an annual report. If it is not, then obviously
that sort of answer is quite unsatisfactory, and I will
make a determination on the next occasion.
The house stands adjourned.
House adjourned 10.54 p.m. until Tuesday, 3 May.
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WRITTEN RESPONSES TO QUESTIONS WITHOUT NOTICE
Responses have been incorporated in the form provided to Hansard and received in the period shown.

25 March to 14 April 2016
Plastic bags
Question asked by:
Directed to:
Asked on:

Ms Springle
Special Minister of State
23 March 2016

RESPONSE:

Sustainability Victoria and the Environmental Protection Authority Victoria does not currently collect information
about the number of plastic bags consumed in Victoria. Sustainability Victoria collects waste recovery data rather
than consumption data.
Waste recovery data collected by Sustainability Victoria is categorised by material type (e.g. metal, plastic,
paper/cardboard) and not the end use of the product (e.g. shopping bag, food wrapper, packaging).
Sustainability Victoria collects the following statewide information on waste recovery:
1.

Victorian Recycling Industry Annual Survey (VRIAS)
This voluntary industry survey measures the amount of material recovered by reprocessing facilities in
Victoria and diverted from landfill. It is composed of data from the Municipal (local government),
Commercial and Industrial, and Construction and Demolition source sectors.
The material types measured are those which are recovered through the Victorian waste and resource
recovery system:
–
–
–
–
–
–
–
–

aggregates, masonry and soil
metal
paper/cardboard
organics
glass
plastic
rubber
textiles

Plastic bags are a component of the ‘plastics’ category. Data is not received from all reprocessors (including
those who reprocess flexible plastics which would include plastic bags) since it is not mandatory for them to
provide data.
2.

Victorian Local Government Annual Survey
This survey measures the costs and quantities of material collected and recycled from kerbside services
provided by Victorian Local Governments to households. The survey supports councils by providing
comparable data on other councils to support benchmarking and service improvements.
Plastic bags are not generally collected for recycling through most council kerbside collections, therefore they
do not appear in this survey A small number of councils are trialling the collection of flexible plastics through
the kerbside recycling bin.

Victorian litter data is tracked through the Keep Australia Beautiful National Litter Index (NLI), available on the
Keep Australia Beautiful National Association website: http://kab.org.au/nli-201415-detailed-edition/.
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The NLI counts litter in the following categories by material type. cigarette butts, illegal dumping, metal,
miscellaneous, paper/cardboard and plastic. Plastic shopping bags are included in the ‘plastic’ material type.
Flexible plastics (of which plastic bags are a component) are identified as a priority material in the Victorian
Government’s draft Market Development Strategy for Recovered Resources.
The strategy was developed following consultations with stakeholders from industry, state and local government,
and the community from 2013-2015. More information is available on the Sustainability Victoria Participate
website here:
http://participate.sustainability.vic.gov.au/victorian-market-development-strategy-for-recovered-resources1.

Melbourne Youth Justice Centre
Question asked by:
Directed to:
Asked on:

Ms Crozier
Minister for Families and Children
24 March 2016

RESPONSE:

The Andrews Labor Government does not shy away from transparent government. Since coming to office, I have
instructed my Department to make more data publicly available in relation to child protection and youth justice
than was ever previously the case under the former Coalition Government.
I have directed my Department to publish Category one incident reports on a quarterly basis from April 2016.
Under the former Government, this data was only available on an annual basis on the Department’s website.
Following amendments to the Commission for Children and Young People Act 2012, as of 16 March 2016
Category One incident reports relating to children and young people in out of home care and youth justice centres
are being provided to the Commission for Children and Young People to assist in its role of overseeing the safety
and wellbeing of children and young people.
As with any incidents involving destruction to property at youth justice facilities, including incidents under the
previous Coalition Government involving clients on the roof, there can be a cost associated with repairs.
I note that there are factual inaccuracies in the member’s question. There is no Sunday 7 March in the 2016
calendar year, nor is there a Monday 8 March.
However I am advised that the estimated total cost of the repairs from incidents on 6 and 7 March 2016 is
$141 110. Of this, approximately $90 000 relates to damage to the education area of the facility. These incidents
are subject to an independent review being conducted by former NSW Director of Juvenile Justice Mr Peter Muir.
The education of young people in youth justice facilities is a cornerstone of their rehabilitation and is a clear
priority for this Government. I am advised that disruption to education at the Parkville precinct was minimal as
classes were transferred to other locations on site while the damage was repaired.

Johnson Swamp Wildlife Reserve
Question asked by:
Directed to:
Asked on:

Mr Young
Special Minister of State
24 March 2016

RESPONSE:

The Victorian Environmental Water Holder (VEWH) and Catchment Management Authorities (CMAs) work
together on the use of environmental water.
In 2014-15 Johnson Swamp was watered in autumn (1.5 GL) and then topped up over spring and summer 2015-16
(2.9 GL) to maintain habitat for breeding and feeding waterbirds, including bittern. A total of 4.4 GL was delivered
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to the wetland over the entire period, which was the volume required to achieve the ecological objectives.
Therefore there is no additional watering proposed for the wetland in 2015-16.
This watering event achieved the ecological objectives it was aimed at, with a high number of aquatic plants
growing and high waterbird numbers. The wetland supported over 18 000 waterbirds in February 2016, during the
drawdown phase of the watering event. The watering decisions made by the North Central CMA during this period
were based on expert advice from wetland and bird ecologists.

Family violence
Question asked by:
Directed to:
Asked on:

Ms Crozier
Minister for Families and Children
12 April 2016

RESPONSE:

The death of any child is a terrible tragedy and I express my heartfelt sympathy to all those who loved Sanaya
Sahib.
Pursuant to the Commission for Children and Young People Act 2012, the Commission must conduct an inquiry in
relation to a child who has died and who was the subject of a call to child protection within 12 months of his or her
death. Accordingly, should the circumstances indicate that Sanaya meets this criterion, she will be the subject of an
inquiry by the Commission.
I am mindful of the caution I should exercise under the sub judice convention, about speaking on current or
pending court cases in Parliament, as it could prejudice cases.
Having regard to these matters, as the Minister for Families & Children, I consider it inappropriate to make
comment on this child and her family.

Melbourne Youth Justice Centre
Question asked by:
Directed to:
Asked on:

Ms Crozier
Minister for Families and Children
12 April 2016

RESPONSE:

Clients in Parkville Youth Justice Centre identify with a variety of different cultural and social backgrounds and
affiliations. Operational decisions are made by management with these in mind to ensure the safety and security of
clients and staff.
This is not a new issue, as the Member seems to suggest.
I have instructed my department to work closer with Victoria Police to ensure a more robust approach to
intelligence gathering and information sharing to respond to these issues.
My department works closely with police and key cultural organisations to be aware of community affiliations or
any known unresolved issues including relationship dynamics between young people prior to them coming into
custody.
As part of operational processes, comprehensive assessment of risk posed by clients to themselves and others
occurs on their entry to the system and on an ongoing basis while in custody. This informs operational decisions
about the movement and management of clients.
We are focused on the provision of education and on promoting positive behaviours across all aspects of clients’
lives.
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The Muir review into the recent incidents at Parkville Precinct is underway. Previous reviews by Mr Muir have
looked at broader issues of management and security of young people and staff in youth justice, with
implementation of recommendations either complete or underway.
FURTHER RESPONSE:

Any young person taking part in criminal gang-related activity is wholly unacceptable. I am advised that promoting
these kinds of community affiliations is counter productive, as it can be seen as a form of reinforcing legitimacy
with young people who often see it as a badge of honour to be part of a loose community affiliation.
I can inform the Member that I take my role in addressing these issues seriously, and I would encourage her to do
the same.
Clients in Parkville Youth Justice Precinct identify with a variety of different cultural and social backgrounds and
affiliations. Operational decisions are made by management with these in mind to ensure the safety and security of
clients and staff.
This is not a new issue, as the Member seems to suggest.
I have instructed my department to collaborate further with Victoria Police to ensure a more sophisticated approach
to intelligence gathering and information sharing to respond to these issues.
My department works closely with police and key cultural organisations to be aware of community affiliations or
any known unresolved issues including relationship dynamics between young people prior to them coming into
custody.
As part of operational processes, comprehensive assessment of risk posed by clients to themselves and others
occurs on their entry to the system and on an ongoing basis while in custody. This informs operational decisions
about the movement and management of clients.
We are focussed on the provision of education and on promoting sustainable behavioural changes across all aspects
of clients’ lives.

Abbotts Road, Dandenong South, level crossing
Question asked by:
Directed to:
Asked on:

Mrs Peulich
Special Minister of State
12 April 2016

RESPONSE:

In the lead up to the 2014 election the Andrews Labor Government committed to removing the Abbott’s Road
crossing as part of our commitment to remove 50 of Victoria’s worst level crossings in our first two terms.
Abbott’s Road was the scene of a tragic collision in 2012 between a truck and a train with two people losing their
lives. The Liberal Party, who were in Government at the time, decided to not match the Labor Party’s commitment
and kept the Abbott’s Road Level Crossing in place.
In November 2015, the Andrews Labor Government announced that the removal of the Abbott’s Road crossing
will be fast tracked and since then the Level Crossing Removal Authority (LXRA) has been planning for the
removal of this crossing.
The LXRA are continuing to consult with the community on the options to remove this crossing. The LXRA has
hosted an industry forum at the request of the Member for Dandenong, with further industry forums to take place.
As the LXRA is a Government agency its printed material to inform the community of planning options have
Government approval.
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The reported concerns of Member for Dandenong related to a community consultation session where not all
options were canvassed. This situation has been rectified in subsequent sessions and the LXRA admitted its
mistake.
At the conclusion of planning and consultation the Government will announce a preferred solution and get on with
the removal of this dangerous level crossing.

Small business sector
Question asked by:
Directed to:
Asked on:

Ms Wooldridge
Minister for Small Business, Innovation and Trade
13 April 2016

RESPONSE:

I do not ask my department to provide advice every time a private business conducts a survey.
To pre-empt further possible questions, I would like to make it clear that I have also not received any advice from
my department on:
– The Cleo “Bachelor of the Year” finalists
– Clinton vs Sanders support in the US primaries
– The popular Facebook quiz titled “Which Country Should You Live In?”
– The current Fairfax online poll asking which supermarket readers find the cheapest.
FURTHER RESPONSE:

The government uses reliable data such as ABS statistics to inform public policy positions. As such, I have not
sought a briefing from the department on this privately funded questionnaire.

