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ROYAL ASSENT
Thursday, 1 September 2016

COUNCIL

Thursday, 1 September 2016
The PRESIDENT (Hon. B. N. Atkinson) took the
chair at 9.34 a.m. and read the prayer.

ROYAL ASSENT
Message read advising royal assent on 31 August to
Local Government Amendment Act 2016.

PORT MANAGEMENT ACT 1995
Competitively neutral pricing principles order
Ms PULFORD (Minister for Agriculture), by leave,
presented order.
Laid on table.

PAPERS
Laid on table by Clerk:
National Parks Act 1975 — Greater Alpine National Parks
Management Plan, August 2016.
Ombudsman — Good Practice Guide to Handling
Complaints, Report and Guide, September 2016 (Ordered to
be published).

PARLIAMENTARY PRIVILEGE
Right of reply: Mr Pablo Salina
The PRESIDENT — Order! Pursuant to the
standing orders of the Legislative Council, I present a
right of reply from Mr Pablo Salina, electorate officer
for the Honourable Philip Dalidakis, MLC, relating to
comments made by Ms Georgie Crozier, MLC, during
questions without notice on 21 June 2016.
During my consideration of the application for the right
of reply I gave notice of the submission in writing to
Ms Crozier and also consulted with her prior to the
right of reply being presented to the Council.
Having considered the application and determined that
the right of reply should be incorporated into the
parliamentary record, I remind the house that the
standing order requires me when considering a
submission under the order to not consider or judge the
truth of any statements made in the Council or the
submission.
In accordance with the standing orders, the right of
reply is hereby ordered to be published and
incorporated into Hansard.
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Reply as follows:
I write to you today extremely distressed by the events that
occurred at question time in the legislative chamber on
Tuesday, 21 June 2016. Specifically, I refer to Ms Crozier’s
unsubstantiated allegation of my alleged conduct.
On the morning of Tuesday, 21 June, I was conducting my
duties by engaging with a local business owner and acting
president of the Bentleigh Traders Association. I have done
this many times in relation to the works by the state
government and the Level Crossing Removal Authority.
This specific discussion centred on offensive material that
was distributed at the stakeholder liaison group meeting the
night before. I discussed my concerns calmly and
professionally with Jochem Den Boon, the acting president of
the Bentleigh Traders Association, as I had done on many
previous occasions. Mr Den Boon was the only person with
whom I engaged on this matter on the date in question.
As an employee of the Victorian Parliament, I have always
sought to assist constituents of the Southern Metropolitan
Region with integrity and honesty. I have been liaising with
many members of the community affected by the removal of
the level crossings for over a year now, including traders,
residents, community groups and other stakeholders.
I have assisted them to resolve issues as they arose, and
ensured frequent and informative communication between the
Level Crossing Removal Authority and the community we
are working to help. I have always engaged with the
community in a respectful, truthful and helpful manner to
achieve outcomes that are positive for the whole community.
I am entitled to have a right of reply where I can express my
distress at the events that have unfolded. I have been
adversely affected in reputation by the suggestion that my
dealings and associations with others are anything other than
respectful, considerate and helpful. I believe I have
experienced an unreasonable invasion of my privacy, as the
exact wording of Ms Crozier’s question used my first name
and surname.
I believe seeking the redress I have sets an important
precedent to ensure that employees of the Parliament feel safe
to carry out their duties without fear of unwarranted personal
attack.
I seek to have my right of reply formally incorporated into the
parliamentary record.

Laid on table.
Ordered to be published.

BUSINESS OF THE HOUSE
Adjournment
Ms PULFORD (Minister for Agriculture) — I
move:
That the Council, at its rising, adjourn until 12.00 p.m. on
Tuesday, 13 September 2016.

Motion agreed to.
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Marram-Ngala Ganbu program

Casey funding applications

Ms MIKAKOS (Minister for Families and
Children) — I rise to inform the house on what this
government is doing to better support and improve
outcomes for Aboriginal children and families involved
in child protection proceedings.
On 25 August I was proud to speak with the
Attorney-General at the launch of Koori Family
Hearing Day at the family division of the
Broadmeadows Children’s Court. The program, to be
known as Marram-Ngala Ganbu, meaning ‘We are one’
in the Woiwurrung language, will operate at the court
every Tuesday. The listing will run as a pilot to enable
Aboriginal families and children to fully participate in
proceedings in a way that is respectful of their culture.
It will also enable Koori community services to be
present in the court for the first time to support
vulnerable families. This initiative complements the
$5.33 million funding announced recently to help
develop cultural support plans for Aboriginal children
in care.
The Marram-Ngala Ganbu program is designed to
maintain and develop a child’s identity and connection
to community and culture. Proceedings under the
program will be conducted in a less formal manner,
with all parties seated around the bar table to encourage
children to feel more comfortable and less intimidated
by the court process. The establishment of a pilot in the
family division of the Children’s Court was a
recommendation of the 2012 Protecting Victoria’s
Vulnerable Children Inquiry. The previous government
received this inquiry report it commissioned and then
failed to implement many of its recommendations,
including this one.
Up to 200 Aboriginal families are expected to have
access to the program during the 12-month pilot period.
The early intervention nature of this court and the focus
on the provision of wraparound supports to keep
Aboriginal families together and keep children safe in
their homes and culture directly aligns with the
objectives of my Roadmap for Reform. The road map is
a $168.2 million once-in-a-generation reform of
Victoria’s children and family services and puts in
place sweeping reforms of our child protection and
out-of-home care system.

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I rise to support the City of Casey’s
application for funding under the 2016–17 Growing
Suburbs Fund.
The City of Casey has sought funding for 10 projects
under that fund, including for the Barton recreation
reserve, which is a project that involves the construction
of a district-level soccer and cricket facility to deliver
early infrastructure in the southern community hub of
the Cranbourne West precinct structure plan, for which
the council is seeking a contribution of $1.7 million; the
Hunt Club AFL-cricket oval and pavilion, which is a
project for the construction of a district-level and
floodlit AFL and cricket oval with a synthetic wicket to
meet increasing demand for existing clubs and grounds,
and the new pavilion will enable the club to host
functions or events and provide an additional
community space for the local area, for which the
council is seeking support of $2.38 million; and the
Strathaird Children’s Centre redevelopment, which is a
project that includes the construction of an additional
kindergarten room, a maternal and child health
consulting room and the redevelopment of existing
community space, including a kitchen. That project is a
project with a total cost of $2.8 million for which the
City of Casey is seeking support through this program
of $1.4 million.
I call on the Andrews Labor government to stop the
fighting among its own members and give its support to
these important projects in Casey.

Woody Marriott
Mr LEANE (Eastern Metropolitan) — I want to
express my appreciation to Woody Marriot, who is the
president of the Eastern Disability Action Group, which
is in the Eastern Metropolitan Region. This is a group
that Woody formed. Last Friday morning I spent a fair
bit of time accompanying Woody on a couple of train
trips, stopping at a few stations. Woody is a person who
has had a nervous system disease from a young age. He
is pretty much reliant on an electric wheelchair and
other disability aids, which he needs to get through the
day.
Accompanying Woody was very informative to me. I
learned about small things that make a huge difference
to people like Woody and the people he represents,
such as where the lift button is located and the way
certain toilet doors are hinged. I plan to do a similar
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thing with Woody in the future. This train journey with
Woody was very informative to me, someone who is
not reliant on a wheelchair and who has no idea what it
is like to be reliant on a wheelchair and other disability
aids and facilities. Once again I want to extend my
appreciation to Woody for taking the time to educate
me, and I thank him in advance for spending more time
with me in helping me to understand what people like
Woody have to face on a daily basis.

Climate change
Mr BARBER (Northern Metropolitan) — The
Labor Party went to the election with no policy in
relation to unconventional gas, but after a couple of
years of pondering they have decided to adopt the
Greens policy, which is to permanently ban it.
Ms Shing — Take some credit.
Mr BARBER — You are welcome. I recently read
that the Premier said we should be going to zero
emissions by 2050. The Premier had little choice in that
after the rest of the world’s leaders in fact said that it is
urgent that we cut emissions in order to at least keep
world temperatures below a 2-degree rise and
preferably closer to 1.5 degrees. That being the case, if
the Premier would like to adopt that particular Greens
policy, my suggestion would be: do not invest one more
public dollar into a fossil fuel-driven asset. If we are to
get to zero emissions in 36 years there is very little time
to repay the economic value of any investments made
today, and for that matter we should be setting a clear
regulatory path and in fact a framework to get to zero.
By 2050 I will be dead and the Premier will be in a
nursing home, but the decisions that he makes in the
next two years are so important in determining the
future of our planet and particularly the Victorian
environment.
The PRESIDENT — Order! Members should be
aware that I am far less tolerant of interjections in
members statements than in other speeches by members
because a limited time is available to the member.

Workplace bullying
Mr ONDARCHIE (Northern Metropolitan) — As
members would be aware, I was the founding chairman
of the Bully Zero Australia Foundation. In April 2012 a
group of passionate individuals consisting of families of
bullying victims, senior members of the police force,
volunteers, psychologists, lawyers, teachers and other
professionals from various backgrounds established this
foundation. Included in the membership of the initial
board was the member for Brunswick in the Legislative
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Assembly, the Honourable Jane Garrett. The Bully
Zero Australia Foundation was launched on 16 March
2013 by the then Prime Minister, Julia Gillard, and
myself, and the foundation gained significant support
from charity partners, ambassadors, media sponsors and
businesses. It is one of the fastest growing
not-for-profits and one of the fastest growing charities.
Bullying occurs when an individual or group uses their
power and strength to repeatedly, deliberately and
intentionally use words or actions against another
person or group which hurt, threaten, exclude, harass or
humiliate verbally, physically or psychologically,
making the victim feel oppressed, traumatised and
powerless. Victorians are seeing significant and
extraordinary bullying from the Andrews Labor
government — bullying of the Country Fire Authority
(CFA) board, of a woman CFA CEO, of the CFA chief
financial officer and of CFA volunteers. On many
occasions we are seeing the bullying of a woman Labor
former minister, Jane Garrett. Now, via caucus and the
press, further bullying of Ms Garrett is continuing.
Labor remains silent on its level of support for this MP.
She has been bullied, harassed, and humiliated.
Intentional words designed to harass or hurt Ms Garrett
have occurred. Daniel Andrews and his Labor
government are silent on this bullying. One could
surmise that they support it.

Homelessness
Mr EIDEH (Western Metropolitan) — I rise to
speak on the launch of the Council to Homeless
Persons July edition of its magazine Parity. This edition
of Parity focuses on the role of community
development in responding to homelessness and was
launched by the Minister for Housing, Disability and
Ageing, the Honourable Martin Foley, last week.
Following the launch, a panel — including the
Assembly member for Melton, Don Nardella; the CEO
of Hope Street Youth and Family Services, Donna
Bennett; the CEO of Tabcorp Park, Shane Gloury; and
Associate Professor David MacKenzie from Swinburne
University of Technology — discussed the role of
community development in responding to
homelessness.
Over the past years, Hope Street has worked hard to
provide support and residential accommodation for
young people experiencing homelessness in Melton and
over the past 18 months towards putting plans into
place for Melton’s first youth crisis accommodation
centre. Although homelessness is a huge issue in itself,
it brings with it many other problems and for this
reason, the Andrews Labor government has provided
$1.6 million in additional funding for this cause.
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Members will know that this is in addition to the
$152 million housing blitz funding across the state in
response to the Royal Commission into Family
Violence. I have always been supportive of the work
done by Hope Street in Melton to address youth
homelessness through early intervention and prevention
to divert youth from long-term homelessness, and I
commend their efforts in working alongside the local
community to address this issue.

Caulfield–Dandenong line elevated rail
Ms FITZHERBERT (Southern Metropolitan) —
Early this morning I had an email from a really
concerned resident who lives along the Pakenham line
corridor. She described some events from last night that
I would like to record. She said that last night a number
of residents observed markings on the ground along the
railway line and were told by Level Crossing Removal
Authority engineers that these were pylon locations.
She said that in the February-March consultations the
distance between pylons near residences were shown as
40 metres, but the markings put down today were about
25 metres apart, which means there are twice as many
pylons and twice the impact on residents. She noted
that the government has refused to release accurate
plans in the rush to get on with it and that there are
many questions unanswered about how this
development will impact local residents.
She said that the markings beside the fence at the
residence at 4 Cosy Gum Road are interesting. They do
not show four sides, like the others, only two, and the
width of the other pylon marking seems to indicate that
the other two corners are on the private property of
no. 4. If this is the case, then the owner might want the
protection of compulsory acquisition rather than VPS as
offered, and if they merely touch the boundary, then
certainly the actual concrete rail viaduct will go on
private airspace, which surely would be an automatic
trigger for an environment effects statement, which has
not been done. This is yet another example of the rush
to get this project done, without any thought for the
amenity or rights of local residents, and it is another
case where the government has been shown to be more
interested in speed than what is right.

Port Fairy Folk Festival
Ms TIERNEY (Western Victoria) — The highly
successful Port Fairy Folk Festival has been operating
for 40 years under the helm of its founder, Dr Jamie
McKew, who has now handed over the reins to the new
director, Caroline Moore. In 1977 Dr McKew — and
the Geelong Folk Club — saw the potential for
something special for the booming folk music scene in
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this seaside town in Victoria’s south-west, the home of
his mother and grandmother. From humble beginnings,
using the backs of trucks as stages and receiving
assistance from the Lions Club and council, the festival
now utilises many of the town’s venues and facilities.
Ms Moore has lavished high praise on her predecessor
while promising to maintain the same level of
excellence.
The effervescent Ms Moore has valuable contacts and
experience in the music industry after managing the
Apollo Bay Music Festival and the Melbourne
International Jazz Festival. She is busy evaluating the
myriad of performer applications for the festival which
engages 2000 volunteers, enjoys a high level of
community support and attracts 25 000 people to the
town. Both Dr McKew and Ms Moore applauded the
dedication and skills of the incredible organising
committee, which has made a major contribution to a
festival which attracts top national and international
artists while allowing exposure for emerging artists.
This not-for-profit festival funnels money back into the
south-west region, funding projects and infrastructure
such as a swimming pool, an elderly citizens hostel,
redevelopment of the local hospital and rescue boats for
the surf club. I take this opportunity to acknowledge the
inspiration, passion and hard work of Dr Jamie
McKew, whose vision and service has made a
significant contribution to arts and culture while
guiding and enriching the iconic music festival. I wish
Caroline Moore and the community all the best for their
ongoing festival.

Father’s Day
Mrs PEULICH (South Eastern Metropolitan) — I
wish to take the opportunity to wish all fathers and
grandfathers a very happy Father’s Day for Sunday and
to say that it is obviously a day that allows us to extend
our thanks and show our gratitude to those men in our
lives for fulfilling a very important role in helping to
rear and support families, and in particular children. It
is also a time to remember those fathers, grandfathers
and other men in our lives who have passed on — who
are no longer here — but whose influence remains
forever.

Multicultural affairs
Mrs PEULICH — On another note, I am very
concerned at some of the directions the Andrews Labor
government has taken in the area of multicultural
affairs. First of all it has merged the operations of the
Victorian Multicultural Affairs Commission — a
statutory authority — with the department, including
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the Office of Multicultural Affairs and Citizenship and
the community resilience unit, claiming that this will
somehow achieve efficiency by freeing up resources to
focus more on right-wing extremism. The community
is concerned about the left-wing and right-wing
extremism that has been visible at rallies held around
the state and which have both been responsible for
increasingly violent rallies. Victoria Police has
expressed criticism of both.
I ask the government to continue its focus on the violent
behaviour of both left-wing and right-wing extremists,
irrespective of fear or favour or which political party
any one of them may be aligned. That might even mean
taking a tough line against left-wing ideological friends.

Same-sex couple adoption
Ms SHING (Eastern Victoria) — Today being
1 September means it is not only the beginning of
spring or the time around Father’s Day which, as
another member has indicated, is a very special time of
the year to mark the influence, role and presence of
important dads and grandfathers in our lives, but it is
also the commencement of the operation of legislation
to enable same-sex adoption in Victoria. This is a very
significant day. It marks the end of persistent
discrimination against same-sex families in Victoria.
The rainbow family community within the state makes
an enormous contribution to providing wellbeing, love,
care, respect and support for children from all over the
state.
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sky rail between Caulfield and Dandenong. The
government went to the election with a promise to
remove level crossings — a widely supported
promise — but it misled the community; it hoodwinked
the community on its decision to build a sky rail. It did
not consult with the community. It made a decision
before the consultation happened, and that has resulted
in a huge range of issues.
There will be massive destruction of trees and of
heritage, all without proper process. There has been no
environment effects statement, no proper baseline noise
measurement, no project design. No final project design
is in the public domain even now, after the minister
went on the weekend to Murrumbeena to announce that
the project would commence this week. We do not
know — nobody knows — exactly where these pillars
are going to be built or whether it will overhang private
land or impact on people’s quality of life because the
design has not been released to the public.
It is extraordinary that this sort of trampling of the
rights of the community has occurred under Daniel
Andrews’s government. He hoodwinked the
community; he did not consult the community, and it is
an absolute outrage. This will be seen as one of the
worst examples of how to run a major infrastructure
project. We need that infrastructure, but it needs to be
done properly. It ought to be rail under road, like Daniel
Andrews and Mr Dimopoulos promised.

Small Business Festival Victoria

Same-sex families are responsible for so many respite
and foster care arrangements that it is only fitting that
we have made changes to mean that they can actually
be part of an adoption framework, have the same
standing in relation to being able to apply to adopt
children and have the security and certainty that male
and female parenting arrangements have enjoyed for so
long.

Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — Last night I had the great
pleasure of signing off on this year’s 11th small
business festival in the month of August. The festival
for the first time in its history — and it is the largest
small business festival across the country — had
450 free or low-cost events, nearly half of which were
across rural and regional Victoria.

It is a great privilege and a great pleasure to be part of a
government that has begun to systematically dismantle
ongoing and entrenched statutory discrimination and to
see this legislation today bring comfort and security to
so many rainbow families, who continue to make an
enormously important contribution to their
communities and to the lives of their children. They
deserve recognition as parents on the same footing as
everybody else.

Last night was a very special occasion. Last night we
celebrated the 30th anniversary of the small business
mentoring program of the Small Business Mentoring
Service, which has been run since John Cain was the
Premier in 1986, and it has had over that 30-year period
over 27 000 small businesses use that service. In fact in
the last 12 months it has had over 4000 sessions with
small businesses alone and indeed enjoys an 87 per cent
approval rating by the participants in that service. I am
sure that people from all sides of politics would agree
an 87 per cent support or approval rating is one that we
would all love right across the spectrum.

Caulfield–Dandenong line elevated rail
Mr DAVIS (Southern Metropolitan) — Today I
want to talk to the house and the community about the
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Last night also represented a special time for us to
recognise the father of the Small Business Mentoring
Service, Albert Nelson, who was there along with
former small business ministers, and of course Marion
Lau was presented with the Albert Nelson Award for
services to the community. I thank her and the small
business mentors and mentees for their service and
participation.

Workplace bullying
Ms CROZIER (Southern Metropolitan) — How
can anyone truly believe that Daniel Andrews is
genuine about respect for one another and respect for
women? The Premier’s actions do not match his
rhetoric. His weak responses and support for senior
women within his own party have been exposed further
this week, after Jane Garrett in the Legislative
Assembly exposed what really has gone on. How can
Daniel Andrews stand by when serious allegations of
bullying have been made?
First it was alleged comments made by the United
Firefighters Union’s Peter Marshall that he would put
an axe through the head of the former Minister for
Emergency Services — appalling comments, I might
add. Further reports this week outline the bullying that
Jane Garrett has been subjected to. Reports indicate that
Ms Garrett is finalising a complaint due to being
subjected to, and I quote, ‘distressing conduct’ from
Mr Marshall during the Easter break in 2015 after
refusing to intervene in a disciplinary case concerning a
commander accused of distributing racist and
pornographic material. On and on and on this goes.
There are too many claims made by Ms Garrett about
the bullying behaviour she has received. These are
serious allegations, and for the Premier not to conduct
an independent investigation demonstrates his
hypocrisy and double standards.
Adem Somyurek was forced to resign after alleged
bullying actions he made to a staff member. The
Premier insisted in this instance that an investigation be
conducted by retired Justice Michael Strong. This just
demonstrates what the Premier will do for his own
political gain, and it shows somebody who is
disingenuous in his concerns for women and certainly
the wider Victorian community.

Dame Phyllis Frost Centre exhibition and
performance
Ms PATTEN (Northern Metropolitan) — Happy
national Wattle Day to you all. Last Wednesday I
attended a performance at the Dame Phyllis Frost
Centre, along with Ms Pennicuik. On arrival we were
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taken through a wonderful art exhibition that was
created by the women of Dame Phyllis and
Tarrengower. It was great to meet the artists themselves
and just see the inspiration that led to the terrific
artwork they created.
We also were privileged to see the play Expectant,
which was a beautiful and moving piece with some
particularly funny songs. The sets, costumes and play
itself were designed by the women alongside the
Somebody’s Daughter Theatre Company. I wish to
commend the women and staff of Dame Phyllis Frost
and thank the commissioner of Corrections Victoria,
Jan Shuard, for the invitation and the general manager,
Tracy Jones, for facilitating such a great experience.

Parliamentary internship program
Ms PATTEN — I would also like to take the
opportunity to congratulate my parliamentary intern,
Sofia Zudova, from the University of Melbourne, for
receiving an honourable mention during the graduation
ceremony for the Victorian parliamentary internship
program.
Ms Zudova wrote the report On the Taxation of
Religious Charities and the Public Benefit of
Charitable Exemptions. Sofia’s report was exceptional.
She leapt head first into the subject, and her research
was meticulous. Her report will be used by my office to
further look at this somewhat contentious issue. I could
not be more pleased with the final outcome. Sofia is an
extraordinary young woman, and I will not be surprised
to see her sitting on these benches sometime soon.

Onshore unconventional gas
Mr PURCELL (Western Victoria) — Last week
was a very good one for western Victoria — as is this
week as well. My community is absolutely thrilled that
the Andrews Labor government has announced a
permanent ban on the exploration and development of
all onshore unconventional gas in Victoria, including
fracking. This is a critical issue for south-west Victoria,
and I commend the grassroots campaign that pushed to
make this ban a reality. This is certainly the result of
people power.

Ballarat Grand National Steeplechase
Mr PURCELL — It was a pleasure to acknowledge
the running of the Grand National Steeplechase on
21 August in Ballarat. This event is really the grand
final of the jumps racing calendar, and I congratulate
Craig and Katherine Durden on the great win of their
exceptional steeplechaser Wells. Craig was a champion
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jumps jockey, who I am pleased to call a friend. I also
congratulate the Andrews government on implementing
measures that follow on from the previous Liberal
government’s efforts to secure the future of the jumps
racing industry. I am pleased to see it has flourished
over the last few years, with improved safety for horses
and humans. Jumps racing is a significant contributor to
jobs and economic development in Victoria.

Invisible Women
Dr CARLING-JENKINS (Western
Metropolitan) — On Saturday I attended the Invisible
Women event at the Melbourne Writers Festival, which
provided insight into a very rarely discussed side of the
sex trade. Melinda Tankard-Reist presented on a book
she co-edited, Prostitution Narratives — Stories of
Survival in the Sex Trade, which I have mentioned in
this house before, and Ruth Wykes presented on a book
she co-authored, Invisible Women — Powerful and
Disturbing Stories of Murdered Sex Workers. The
session was well facilitated by Meagan Tyler.
One book told the stories of women who have survived
the sex trade and lived to tell their own stories. The
other book told the stories of women who did not
survive — women who had to have their story told for
them — stories which were crafted to give these
women a name and an identity beyond the
dehumanising headlines such as ‘Homicide police
investigate prostitute’s death in St Kilda’. Violence
against women is never acceptable. A common story
amongst survivors — and obviously amongst those
who have not survived — is the high levels of violence
experienced within the sex industry.
I am grateful to the presenters at this festival for
dedicating their time to raising awareness of the issue of
violence against women in this context and to giving
women who have been part of this insidious industry a
voice. In the words of one survivor, Genevieve, in
Prostitution Narratives:
Those who have been prostituted are in urgent need of our
support, including receiving therapy. This soul-destroying
industry claims too many lives. It has to stop.

CRIMES AMENDMENT (CARJACKING)
BILL 2016
Assembly’s rejection
Returned from Assembly with message rejecting
bill.
Ordered to be considered next day.
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BUSINESS OF THE HOUSE
Notices of motion
Ms SYMES (Northern Victoria) — I move:
That consideration of notices of motion, government
business, nos 25 through to 315 be postponed until later this
day.

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I rise to speak on the motion moved
by Ms Symes this morning which seeks to get the
house’s agreement to the adjournment of notices of
motion nos 25 through to 315.
This motion moved by Ms Symes seeks the cooperation
and goodwill of the house in facilitating the
adjournment of these notices of motion — and I will
come to the substance of these motions in due
course — and in moving that motion which does seek
that agreement and that goodwill of the house it
highlights the role that goodwill and cooperation place
in the operation of the Legislative Council.
This is a fairly unique aspect of the way in which this
house operates and is quite distinct in many respects
from the other place. There are a number of members
who now sit in the Council who previously sat in the
Assembly and who have experienced the way in which
the Assembly operates — the fact that the raw numbers
of government in the Assembly determine that the
government’s agenda in the Assembly is carried and
that it is carried to the government’s schedule.
It is interesting, as you would recall, President, that
when we previously had a new Leader of the
Government in this place who had come from the
Assembly an attempt was made in 2002 to incorporate
Assembly practices in the Council — that is, to use
government numbers to direct and dominate the
operation of the chamber. That was unsuccessful
because it flew in the face of the culture of the Council,
which does very much rely on the cooperation and
goodwill of the house for the passage of the
government’s legislative program. That is the case
whether the government has a majority in this house or
not. Even in majority government scenarios in the
Council it is necessary — helpful — for there to be
cooperation and goodwill in the chamber for the
handling of the government’s legislative program,
which of course is one of the fundamental purposes of
this chamber. Whether it is to pass legislation, defeat
legislation or refer government legislation to
committees or elsewhere, the handling of government
legislation is one of the primary purposes of this
chamber, and that handling of legislation is very much
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facilitated by the cooperation and goodwill of all
members of the Legislative Council. The motion
Ms Symes has moved this morning seeking the
adjournment of these notices of motion also relies upon
the cooperation and goodwill of members of this
chamber.
There is an irony in Ms Symes moving this motion,
which does rely on cooperation and goodwill, because
we are now in an environment in the Council where it is
very difficult for there to be an extension of goodwill
and cooperation from the non-government parties
towards the government, given the government’s
decision to exclude, to prevent and to block the
appointment of a new member of the Legislative
Council to fill the vacancy created by the resignation of
the Honourable Damian Drum. This is happening in a
way about which concerns were raised in 2003 when
the constitutional amendments that created the current
model of replacement for Legislative Council members
were put in place. At the time that legislation was
passed in 2003 concerns were raised in this chamber
about the prospect of the appointment mechanism,
which relies upon a joint sitting of the Legislative
Council and the Legislative Assembly, being used by
the government of the day in the Assembly to block the
appointment of a legitimately selected candidate to fill a
vacancy.
At the time the Leader of the Government in this place,
the Honourable John Lenders, was very clear in his
view that no government would ever seek to prevent
the appointment of a legitimately selected candidate
because of the way in which that action would be
viewed in the Parliament and in the community and the
absolute contempt in which a government that sought to
block the appointment of a legitimately selected
member to this Council would be held by the
community. It is ironic that it is now some 13 years
later and we are seeing that scenario unfold where,
because of an issue of the day — an issue of concern to
the government regarding a matter in the Legislative
Council — the government is seeking, in a way that
Mr Lenders said would never occur, to use its capacity
in the other place to block a joint sitting. The
government is using its numbers in the other place to
block a joint sitting in order to exert leverage on its
issue of the day. The fact that that is being invoked for
the first time since the new constitutional arrangements
were put in place 13 years ago has completely
undermined, and continues to undermine, goodwill and
cooperation in this place.
I might add as an aside, President, the government in
taking this action is establishing a very dangerous
precedent for the appointment of future members to the
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Legislative Council pursuant to this mechanism. It will
be very hard for any member or party represented in
this Legislative Council now or in the future to have
confidence that the mechanism requiring a joint sitting
for the appointment of a replacement member will not
be impeded or blocked in the way that we are seeing
from the Andrews government today in order to exert
leverage by a future government on whatever the issue
of the day may be. So it is a very dangerous precedent
that is being established, for its constitutional impact
and for the future smooth running of that mechanism,
which has worked effectively for the 13 years it has
been in place. It is a very significant step by the
government, which is undermining the cooperation and
goodwill that this house relies upon.
I turn now to the specifics of the motion that Ms Symes
has moved. Ms Symes has sought the adjournment of
12 notices of motion which have been listed for debate
as government business. In moving that motion
Ms Symes is indicating that it is the government’s
preference that the house deal with the orders of the
day. There are some 14 orders of the day listed for
debate today, and there are some 12 notices of motion
which Ms Symes on behalf of the government is
seeking to adjourn. The first of those notices of motion
is notice of motion 25, which is listed in the name of
Mr Herbert. Notice of motion was given by Mr Herbert
on 10 February 2015. It is a notice of motion in which
Mr Herbert seeks that the house note the parlous state
of the Victorian economy resulting from the failed
industry and economic policy of the former Napthine
government and commend the Andrews Labor
government on its strong and integrated jobs, industry,
economic and skill agenda. I am not sure whether that
should have read ‘skills’, but Mr Herbert wanted to
debate the ‘skill agenda’.
From the perspective of the members of the coalition in
this chamber we would be very happy to debate the
record of the Baillieu and Napthine governments on
investment and on job creation, and we would welcome
that debate being brought forward. It is not at all clear
from the fact that this notice of motion 25 has been on
the agenda since February 2015 as to why the
government, having given notice of motion 25 on
10 February 2015, has for some 18 months not sought
to bring that on for debate.
The second notice of motion that Ms Symes seeks to
adjourn is notice of motion 37, which also stands in the
name of Mr Herbert and was also placed on the notice
paper in February 2015. On 12 February 2015
Mr Herbert gave notice of a motion that this house
congratulate Labor leader Annastacia Palaszczuk, MP,
on her stunning success.
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Mr Dalidakis interjected.
Mr RICH-PHILLIPS — The notice of motion
proposed by Mr Herbert was to congratulate Labor
leader Annastacia Palaszczuk on her a stunning success
at the recent Queensland election. Again, this is a
motion that members of the coalition would be happy
to engage with the government on in debate, because it
is not at all clear that the government would now be
congratulating Premier Palaszczuk on her
administration of the Queensland government, given
what has transpired in the 18 months since that notice
of motion was first listed. So we would welcome the
opportunity for that to be brought on for debate today
before proceeding to the orders of the day, which are
listed elsewhere on the notice paper.
The third notice of motion that Ms Symes seeks to
adjourn this morning is no. 89, which again is in the
name of Mr Herbert. This notice of motion was listed
for debate on 19 March 2015. Again, it is almost
18 months since Mr Herbert gave that notice of motion,
indicating that it was a priority for him and his
government to debate. That notice of motion was that
this house condemn the Abbott government for what he
described as ‘their shambolic attempts to cut university
funding by 20 per cent’; that they note ‘the turmoil’ —
again, Mr Herbert’s assertion — ‘their inequitable
university policy is causing Victorian universities’; and
that they call ‘on the Abbott government to withdraw
their higher education policies currently before the
federal Parliament and completely start afresh’.
Mr Dalidakis interjected.
The PRESIDENT — Order! Mr Dalidakis is
conducting a running commentary. I admit that his
interjections are sporadic rather than a barrage, as they
often are, but nonetheless they are not really helpful to
the debate. Mr Rich-Phillips, to continue without
assistance.
Mr RICH-PHILLIPS — The notice of motion I
was referring to before the interjections from
Mr Dalidakis, no. 89, which is in the name of
Mr Herbert and was listed on 19 March 2015, some
18 months ago, is about condemning the policies of the
then Abbott government with respect to university
funding. This is something, again, that coalition
members of this house would be happy to debate. We
would be happy to debate the issue of tertiary education
funding in Australia and in Victoria, and indeed we
would be happy to consider the contrasts with the
approach of the current Victorian government and the
cuts we are seeing to TAFE courses that were
announced within the last week or so. We would be
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very happy to bring on this debate — a consideration of
notice of motion 89 in the name of Mr Herbert — to
compare and contrast what he claimed was the situation
18 months ago when he gave his notice of motion with
what his government is actually doing now in August
2016.
The fourth notice of motion that Ms Symes seeks to
adjourn today is notice of motion 199, which sits in the
name of Ms Pulford, the Deputy Leader of the
Government. Ms Pulford gave notice of this motion on
25 November last year. Ms Pulford gave notice that
she — —
Mr Dalidakis interjected.
The ACTING PRESIDENT (Mr Ramsay) —
Order! I ask Mr Dalidakis to come to order.
Mr Rich-Phillips, to continue.
Mr RICH-PHILLIPS — On 25 November
Ms Pulford gave notice of motion, which is listed as
no. 199 and which is a notice of motion to, firstly, note
that the Andrews Labor government is supporting
young farmers and has delivered on its commitment to
establish a Young Farmers Scholarship program, but
more importantly the notice of motion sought to
congratulate applicants under that program, who were
announced on Wednesday, 11 November, last year. The
notice of motion goes on to name some 13 applicants. It
names Ashlee Wozniak of Morwell as a recipient,
Caitlin Sauro of Barwon South West, Daniel Hoch of
Girgarre, Elise Kealey of Edenhope, Harrison Brown of
Underbool, Lauren Peterson of Cobden, Michelle
Badenhorst of Macarthur, Ryan Malloy of Euroa, Sally
Malloy of Euroa, Sara Safstrom of Mount Camel,
Soorya Koch of W Tree, Thomas Batters of Sutherland
and Jessica Mignano of Sanctuary Lakes.
The minister gave the notice of motion on
11 November indicating that she wished to congratulate
the 13 recipients of those young farmer scholarships.
With the minister having given that notice of motion on
11 November last year, it would be appropriate for her
to bring it on for debate so that the house can in fact
acknowledge and congratulate the recipients of those
Young Farmers Scholarship grants, those 13 recipients,
who received those scholarships almost a year ago. It
would be appropriate to acknowledge those recipients
by way of a motion and by way of debate in this house.
In that regard it is unfortunate that Ms Symes is seeking
to adjourn this motion to later this day rather than bring
it on, given it has sat on the notice paper since
November of last year.
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In a similar vein Ms Pulford has notice of motion 200,
which is a notice of motion that she gave notice of on
25 November last year and which states:
That this house notes that under new arrangements that
commenced on 1 November 2015, recreational anglers who
buy a one-year or three-year Victorian fishing licence online
will receive plastic licences in the mail, which are more
durable and reduce the need for anglers to replace
water-damaged or worn paper licences.

I have to say, in defence of Ms Symes in moving her
omnibus motion to postpone these 12 motions, this is
probably one that could be postponed. This notice of
motion from Ms Pulford noting the introduction of
plastic fishing licences in place of paper fishing
licences is probably one that does not require extensive
debate in the Legislative Council.
Ms Pulford — It’s very important. When people go
fishing their stuff gets wet, and their paper licences, you
know, they fall apart.
Mr RICH-PHILLIPS — I take up the interjection
of Minister Pulford, who makes the point that paper
fishing licences do get wet and do get damaged, and
that is why the government has moved to introduce
plastic fishing licences. It may well therefore be
appropriate that the house debate this notice of motion
moved by Ms Pulford with respect to fishing licences.
The next notice of motion that Ms Symes seeks to
adjourn is notice of motion 204, which also is in the
name of Ms Pulford. This is a notice of motion that was
given on 26 November last year, and it was a notice of
motion that sought for the house to note that ‘the
Andrews Labor government is putting government
back to work for regional Victoria’. That was the
principal statement Ms Pulford made. She went on to
note for the house that:
… on Tuesday, 17 November 2015, Premier Daniel Andrews
joined regional leaders from across the state in Milawa to
launch Victoria’s Regional Statement and outline the Labor
government’s commitment to rural and regional Victorians …

Minister Pulford also sought to note that:
Victoria’s Regional Statement is a new vision for our regions
that will change the way government works with regional
Victorians; giving regional communities a stronger voice in
government decision-making by directing priorities
identified — —

Ms Pulford interjected.
The ACTING PRESIDENT (Mr Ramsay) —
Order! Could Ms Pulford allow Mr Gordon
Rich-Phillips to make his contribution in silence.
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Ms Pulford — I would like to debate this.
The ACTING PRESIDENT (Mr Ramsay) —
Order! Ms Pulford is not debating it. Mr Gordon
Rich-Phillips actually is making his contribution.
Mr Gordon Rich-Phillips to continue, in silence.
Mr RICH-PHILLIPS — Thank you, Acting
President. Being respectful of your guidance I will not
take up Ms Pulford’s interjection other than to note that
there does seem to be some support within the chamber
from the government benches for the debate of this
motion, so notwithstanding Ms Symes having moved
the postponement of this motion, there does seem to be
support among some government members, including
Minister Pulford, for the debate of this motion. The
motion goes on to say in the third element that
Ms Pulford was seeking the house to note:
the independent regional economic development and services
review, led by former Premier John Brumby, played a key
role in the development of the statement, and that the
statement goes beyond the review’s focus on economic
development …

Finally, Ms Pulford sought to note that:
the statement outlines a number of new initiatives that will
help build stronger, more resilient and more prosperous
communities.

We have heard just through the course of introducing
notice of motion 204 that there is support from the
government benches to discuss the issues that are raised
in this notice of motion and to discuss policy on
regional Victoria. This is something the coalition
welcome; we would be very happy to undertake a
debate on regional policy. I am sure you, Acting
President Ramsay, would also welcome the opportunity
to participate in a debate on regional policy. In this
regard it is unfortunate that the government is seeking
to adjourn this notice of motion to a later date, given
that it has had that on the notice paper since November
last year.
The next notice of motion that the government is
seeking to adjourn is notice of motion 275, which also
stands in the name of Minister Pulford.
Mrs Peulich — They don’t seem to like Ms Pulford.
Mr RICH-PHILLIPS — I take up the interjection
from Mrs Peulich, who notes that certainly of the seven
notices of motion that I have referred to this morning
four of them actually stand in the name of Ms Pulford.
It is notable that those motions from the Deputy Leader
of the Government have not had the opportunity to
progress and the government has consistently sought to
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postpone debate of those motions that Ms Pulford has
advanced.
Notice of motion 275, standing in Ms Pulford’s name,
is a notice of motion that seeks to suspend standing
order 7.06 ‘so as to allow the question to rescind the
resolution of the Council of 25 May 2016 “Production
of documents — Suspension of the Leader of the
Government” to be put again’. This notice of motion
goes to the suspension of the Leader of the
Government, which I touched upon earlier in this
contribution.
Of course it is a matter of public record that the
coalition parties are willing to work with the
government and willing to work with the Leader of the
Government to facilitate the resolution of a process
where the government is claiming executive privilege
over disputed documents on a range of grounds and to
put in place a mechanism where those claims of
executive privilege can be independently assessed by an
arbiter agreed by the house on criteria agreed by the
house and for the house to abide by the resolution of
that arbiter. This is something that the coalition had
preliminary discussions with the government on during
the winter recess until the point at which the
government sought to end those discussions. It is
something that we in the coalition continue to seek a
resolution for, notwithstanding the government’s
ill-considered approach of trying to tie that issue of
documents to its failure to hold a joint sitting to appoint
a new member, Mr O’Sullivan, to fill the vacancy
rendered by the resignation of the Honourable Damian
Drum.
In our view this notice of motion is one that cannot go
forward at the moment, but with continued cooperation
on achieving an outcome on documents and getting a
resolution on the development of a mechanism that
does address disputed documents which have not
previously been provided to the house, it is a matter that
we would be very keen to see resolved as soon as
possible.
The next notice of motion also stands in the name of
Minister Pulford. It is notice of motion 277 for which
notice was given on 9 June. This is a notice of motion
that also seeks to go to the issue of the suspension of
the Leader of the Government for his failure to comply
with the earlier orders of the house over 2015 and 2016.
Notice of motion 277 is:
That contingent on the notice of motion to suspend standing
order 7.06 —

which was the notice of motion I referred to earlier,
no. 275 —
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… being passed, the resolution of the Council of 25 May
2016 ‘Production of Documents — Suspension of the Leader
of the Government’ be read and rescinded pursuant to
standing order 7.07 to allow the Leader of the Government to
represent his constituents of the South Eastern Metropolitan
Region and to answer questions of the house relating to his
portfolio responsibilities as Special Minister of State, and
minister representing in the Legislative Council the portfolio
areas of —
(1) the Premier;
(2) the Treasurer;
(3) the Minister for Energy, Environment and Climate
Change;
(4) the Minister for Suburban Development;
(5) the Minister for Industrial Relations;
(6) the Minister for Water;
(7) the Minister for Finance;
(8) the Minister for Multicultural Affairs; and
(9) the Minister for Major Projects.

Notice of motion 277 is linked to the earlier matter I
referred to. It is linked to the suspension of the Leader
of the Government and the reinstatement of the Leader
of the Government. This is something that we are
seeking to find a resolution to insofar as a mechanism
by which disputed documents can be independently
assessed by an arbiter, having regard to the principles of
claims of executive privilege so that we can get a better
outcome than has been the case over the last 18 months,
where we have not had a full return to those orders that
have been made.
The next notice of motion that Ms Symes seeks to
adjourn is notice of motion 280, which stands in the
name of Mr Melhem. This is the first notice of motion
which stands in the name of a member of the
government that is not a member — —
Mr Herbert interjected.
Mr RICH-PHILLIPS — I thank Mr Herbert for his
correction. Notice of motion 280 is a notice of motion
standing in the name of Mr Melhem, and is the first
notice of motion standing in the name of a member of
the government who is not a member of the executive.
It is a notice of motion to note:
(1) the most recent ABS figures show that the regional
unemployment rate in Victoria has now fallen to 6.1 per
cent, below the national regional average, and down
from the rate of 6.6 per cent that existed under the
previous Liberal-National government;
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It goes on in paragraphs (2), (3) and (4) to make
statements with respect to the number of extra people
that Mr Melhem indicates are employed in regional
Victoria. It talks about the government’s claim of the
number of additional people employed across Victoria
as a total, and goes on to compare employment in
Victoria with that in other states. Then of course it has
the obligatory congratulatory statement on behalf of
Mr Melhem to his own government, talking about its
focus on jobs and investment et cetera.
This is something again that the coalition would be
happy to engage with the government on. We would be
happy to have a debate about regional unemployment,
about job creation in regional Victoria, about
investment in regional Victoria. It is a debate that we
welcome. We are happy to talk about our record in
government. We are happy to talk about what this
government is not doing for Victoria now. So, with
Mr Melhem having taken the initiative to bring on this
notice of motion — —
Mr Dalidakis — He’s still here. What have I
missed? Can you recap what I missed?
Mr RICH-PHILLIPS — Minister Dalidakis invites
me to recap the first 36 minutes of my speech.
Notwithstanding the encouragement to recap, I might
continue with my contribution, noting that this motion
from Mr Melhem is one that the coalition will be happy
to debate. Talking about employment in regional
Victoria and talking about unemployment and
investment in regional Victoria are things that we
would be happy to advance through debate in this
place, and we are disappointed that the government is
again seeking to adjourn that notice of motion until later
this day, when in all probability it will not be debated.
The next notice of motion that the government seeks to
adjourn today is notice of motion 282, which stands in
the name of Ms Tierney. This is the second notice of
motion that is in the name of a government member
who is not a member of the executive. Ms Tierney
seeks in her notice of motion to again congratulate the
government. This seems to be a theme in many of these
notices of motion, particularly notices of motion which
have been given by members of the government who
are not members of the executive. Ms Tierney in her
notice of motion seeks to congratulate the Andrews
Labor government on the announcement of what she
describes as:
… a fourth weekly V/Line train service for communities on
the Geelong to Warrnambool train line, and an additional
return service from Melbourne to Warrnambool on
Sundays …
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Ms Tierney goes on to note that communities on this
line have been campaigning for this service. She
acknowledges in the notice of motion the work of
organisations in lobbying for these services. She
acknowledges the work of the regional transport
advisory group in assessing options for additional
services on the Geelong to Warrnambool lines. She
makes claims with respect to the activities of the
previous government in bolstering services on the
Geelong to Warrnambool lines and comments on the
fact that the then Premier and then Minister for Public
Transport were local members representing that part of
the state. Ms Tierney notes what she says is the budget
allocation to develop the purchase of new VLocity
regional carriages and notes increased delivery of train
carriages pursuant to measures in the 2016–17 budget.
Again, this is a notice of motion that was listed on
21 June. It has been on the notice paper for over two
months now. It goes to an important issue. The issue of
regional train services is one that the coalition again
would be happy to engage the government in debate on.
Via this notice of motion Ms Tierney has made a
number of assertions around investment in train
services in regional Victoria, and we would welcome
the opportunity to respond to those assertions. By
moving to adjourn this notice of motion that
opportunity is not being provided, so it is again one that
we would like to see brought on for debate rather than
simply be flicked off, in reality, to another date and
time of debate in this place.
The next notice of motion that Ms Symes is seeking to
adjourn today is notice of motion 294. This is again in
the name of Mr Melhem. This is a notice of motion
where notice was given on 16 August this year, so it is
a relatively — —
Mr Dalidakis — Have you got to 252 yet? That is
one of my favourites.
Mr RICH-PHILLIPS — I take up the interjection
from Minister Dalidakis, who refers to notice of
motion 252. But I note that notice of motion 252 that
Mr Dalidakis refers to is in fact not one of the notices of
motion that Ms Symes is seeking to adjourn this
morning. So the interjection from Mr Dalidakis, while
interesting, is actually out of the scope of the matter that
the house is considering today.
Mr LEANE (Eastern Metropolitan) — I move:
That the question be now put.

The ACTING PRESIDENT (Mr Ramsay) —
Order! Are there six other members rising in their
place?
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Required number of members having risen:
The ACTING PRESIDENT (Mr Ramsay) —
Order! I will put the motion.
House divided on Mr Leane’s motion:
Ayes, 16
Carling-Jenkins, Dr
Dalidakis, Mr
Eideh, Mr
Elasmar, Mr
Herbert, Mr
Leane, Mr (Teller)
Melhem, Mr
Mikakos, Ms

Mulino, Mr
Patten, Ms
Pulford, Ms
Purcell, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms
Tierney, Ms (Teller)

Noes, 20
Atkinson, Mr
Barber, Mr
Bath, Ms
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr (Teller)
Dunn, Ms
Finn, Mr
Fitzherbert, Ms
Hartland, Ms

Lovell, Ms
Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
Pennicuik, Ms
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Springle, Ms (Teller)
Wooldridge, Ms

Motion negatived.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Just to find my place again, I think I
was back on notice of motion — —
Ms Lovell — Start again.
Mr RICH-PHILLIPS — From the top?
Ms Mikakos interjected.
The ACTING PRESIDENT (Mr Ramsay) —
Order! I ask that Ms Mikakos allow Mr Rich-Phillips to
continue his contribution.
Ms Mikakos interjected.
The ACTING PRESIDENT (Mr Ramsay) —
Order! I advise Ms Mikakos that that is enough.
Mr Rich-Phillips, to continue.
Mr RICH-PHILLIPS — Thank you, Acting
President.
Ms Mikakos interjected.
The ACTING PRESIDENT (Mr Ramsay) —
Order! I advise Ms Mikakos that that is enough, or I
will have to ask the President to come in and rule. I am
on my feet. Ms Mikakos is to allow Mr Rich-Phillips to
finish his contribution in silence.
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Mr RICH-PHILLIPS — Prior to the division
called before, I was referring to notice of motion 294 in
the name of Mr Melhem, which, consistent with the
other notices of motion moved by members of the
government who are not ministers, is a notice of motion
seeking to again congratulate the government on what it
is doing. It goes on to talk about the western distributor
project, and it talks about what Mr Melhem believes is
providing a vital second river crossing — —
Mr Finn — I would like to talk about the western
distributor and what a dog of a project that is.
Mr RICH-PHILLIPS — I take up the interjection
from Mr Finn, who says — —
Mr Dalidakis — On a point of order, Acting
President, it is, I believe, unruly to take up interjections
from other members, and I ask you to call the member
back to the order of business.
Mr Ondarchie — On the point of order, Acting
President, I remind Mr Dalidakis that you cannot
change Hansard. We will quote these words back to
you often.
Ms Shing interjected.
The ACTING PRESIDENT (Mr Ramsay) —
Order! I can judge whether there is a point of order or
not without Ms Shing’s assistance. There is no point of
order. Mr Rich-Phillips, to continue.
Mr RICH-PHILLIPS — As I was saying, Mr Finn
by interjection made it clear that he has an interest in
debating the matter of the western distributor project,
which is the subject of notice of motion 294 standing in
the name of Mr Melhem. Mr Melhem notes the project.
He goes on to assert that Victorian businesses are
supportive of the project and to talk about what he says
are the local steel content requirements of that project.
He then goes on to talk about the awarding of an M80
ring-road upgrade. The notice of motion then — —
Honourable members interjecting.
The ACTING PRESIDENT (Mr Ramsay) —
Order! If members do not want to hear the contribution
in the chamber, they should leave. Mr Gordon
Rich-Phillips is speaking. Members should allow him
to speak in silence or else leave the chamber.
Mr RICH-PHILLIPS — The notice of motion then
goes on to condemn the federal government and indeed
the former Victorian government with respect to
funding of infrastructure projects. Again, a debate on
this motion rather than adjourning it, as the government
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is seeking to do, would allow these matters to be
ventilated. It would allow for an appropriate debate on
the issue of infrastructure, the western distributor
project and indeed the east–west link project as well
and the disgraceful way in which this government
handled that project, so it is appropriate that that matter
be brought on for debate.
The next notice of motion the government seeks to
adjourn is notice of motion 315, which again stands in
the name of Mr Melhem. The notice was given by
Mr Melhem on 30 August, as I understand — that is, on
Tuesday of this week. It is a notice of motion again
commending the Labor government with respect to its
recently announced ‘Victoria — A New State of
Momentum’, which is the major announcement the
Premier made last week. It was meant to be a headline
speech on industry policy but turned out to be an
announcement around a $2.5 million advertising
campaign. This was the speech in which the Premier
indicated that the Victorian government was going to
throw out 30 years of economic reform and go back to
an interventionist — —
Honourable members interjecting.
The ACTING PRESIDENT (Mr Ramsay) —
Order! Mr Dalidakis! We can go to question time — all
I have to do is stand for 25 or 30 minutes — if
members wish to run the day like that. My view is that
this is within standing orders, and as long as
Mr Rich-Phillips is relevant to the motion, I cannot do
anything about it. So members should allow the process
to proceed under the standing orders, which I am
required to abide by.
Mr RICH-PHILLIPS — This notice of motion
moved by Mr Melhem seeks to congratulate the
government on that announcement last week. This was
the announcement in which the Premier announced that
the government would roll back 30 years of economic
reform in Australia and implement an interventionist
industry policy. The Andrews socialist Labor
government would go back to taxing and subsidising
industry — picking winners — in the same way as the
Cain and Kirner governments of the 1980s. So it is
appropriate that we have a debate on the issue. It is
appropriate that we have a debate on the direction of
industry policy in Victoria, which is what Mr Melhem’s
notice of motion 315 seeks to do. We would welcome
that debate being brought on. It is a contemporary issue.
It is about an announcement made by the government
only a week ago. It is a contentious announcement,
given the Premier’s stated direction of industry policy,
so it is something we would welcome the opportunity
to debate.
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Those are the notices of motion that the government
seeks to adjourn. We believe that many of those notices
of motion actually have merit for debate. Over the
18 months of this government many of those notices of
motion have been adjourned consistently on each sitting
day. Twelve notices of motion have now accumulated.
By contrast, in adjourning those notices of motion, the
government seeks to move to its legislative program,
some 14 orders of the day which are listed on the notice
paper for debate. As I indicated at the outset, the
coalition recognises the role of the Legislative Council
in dealing with the government’s legislative program.
There are some 13 bills listed plus a take-note motion in
the name of Ms Pulford with respect to the Target One
Million program that she oversees as Minister for
Agriculture.
Those 13 bills vary in their degree of importance, and
this house is part way through considering one of them,
being the Crimes Amendment (Sexual Offences) Bill
2016, which we started to commit — —
Ms Mikakos — Which we want to debate. How
about we bring it on?
Mr RICH-PHILLIPS — Acting President, yet
again we have a demonstration that Ms Mikakos has no
idea what is going on in this place. If Ms Mikakos was
up-to-date on the proceedings — —
Ms Mikakos — On a point of order, Acting
President, we have a situation here where
Mr Rich-Phillips is preventing the government and this
house from debating a bill relating to child sex
offending and a bill banning e-cigarettes for children by
wasting time and filibustering — —
The ACTING PRESIDENT (Mr Ramsay) —
Order! Ms Mikakos does not have a point of order.
Mr Rich-Phillips is complying with the standing orders
and being relevant to the motion. I ask all members to
allow him to finish his contribution and allow the
chamber to do what it is supposed to be doing.
Mr RICH-PHILLIPS — Thank you, Acting
President. So to take up the point, the bill that
Ms Mikakos refers to, the Crimes Amendment (Sexual
Offences) Bill 2016, has already been debated and
passed by this house. It is currently in committee
consideration, and I look forward to that being
concluded today. The debate has concluded; the second
reading has passed. The minister seems not to grasp
that fact, just as she did not grasp yesterday the concept
of government business versus opposition business.
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So we have a number of pieces of legislation on the
orders of the day list today, which Ms Symes seeks to
move to. I note that a number of these bills have been
sitting on the notice paper for an extended period of
time. We have the Transparency in Government Bill
2015, which was first introduced in this place on 3 May
of this year and has not progressed even to
commencement of the second reading; the government
has chosen not to bring this bill on. We have the
Parliamentary Budget Officer Bill 2016, which came
into this house on 12 April this year. We had the
second-reading speech undertaken, and the government
has not proceeded with that legislation. The opportunity
is there for committee consideration of that bill, and
indeed I plan to propose amendments to that bill; the
government has chosen not to bring that on for debate.
So there are a number of bills which are on the orders
of the day list that Ms Symes seeks to now move to
which have sat here in this house for an extended
period of time without being brought on for debate.
So the coalition is happy to proceed to the
government’s legislative program in due course and to
consider and indeed complete the bill that we started to
debate on Tuesday. The coalition is happy to proceed to
the orders of the day list to complete the committee
stage of the Crimes Amendment (Sexual Offences) Bill
2016 during the sitting today, but I note where I started:
the notices of motion Ms Symes seeks to adjourn off
today do contain a number of matters that the coalition
would welcome parliamentary consideration of.
Adopting this motion does, like so many other
processes of this house, rely upon the cooperation and
the goodwill of members of this house. The smooth
running of this house has always relied upon the
cooperation and goodwill of members of this house,
and in considering this motion, which requires that
cooperation and goodwill, I would urge members of the
government to be cognisant of the requirement for
cooperation and goodwill on this matter and on all
matters that come before the Legislative Council. I urge
the government in here and in the other place to keep
that in mind and to restore that cooperation and
goodwill which has been lacking from the government
in recent weeks.
Mr BARBER (Northern Metropolitan) — I will be
reasonably brief. The only matter that we ought to be
debating in this chamber here today — the first order of
business, the no.1 priority — is the joint sitting to swear
in our new member, who is currently unable to take up
his seat in the Parliament. Now, I am worried about the
direction that this government is heading in.
Mr Dalidakis interjected.
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Mr Finn — On a point of order, Acting President,
Minister Dalidakis clearly made an unparliamentary
comment to Mr Barber, and I believe that he should be
requested to withdraw that comment.
The ACTING PRESIDENT (Ms Patten) —
Order! I ask Mr Dalidakis to withdraw that comment.
Mr Dalidakis — So withdrawn.
Mr BARBER — First of all, there came to this
Parliament a set of allegations that Labor MPs had
misused their parliamentary entitlements to have staff
members work on a Labor Party election campaign.
While I have read extensive commentary on those
matters, I have formed no view on the facts of the
matter. I am not here arguing today that there is
necessarily a case to answer there. However, it was
Labor’s reaction to the allegations that were most
worrying.
Labor has mounted an argument — everything from
‘We followed the rules’ to ‘The rules are very
confusing’ and ‘There are no rules. Anyone can do
whatever they want anyway’. That already starts to put
a bit of a stake in the ground in terms of the procedures
and the democratic nature of this Parliament in the
sense that one of our first responsibilities here is the
proper stewardship of public resources, and our own
electoral allowances and entitlements are obviously the
first and most obvious test of that. It is not like other
parliaments in the world have not had similar
allegations made against members. In fact the House of
Commons has an entire permanent standing
infrastructure set-up to deal with the question of
entitlements. The allegation itself starts to suggest that
there is a group of people who do not actually
understand their first responsibility as members.
Then when we suggested that the Ombudsman
investigate the matter — and a motion of this chamber
regarding that successfully passed — leading to an
independent and at-arm’s-length investigation of the
facts of the matter, the government went to
extraordinary steps to block that. A second plank, if you
like — a second check and balance in the system —
was strongly opposed by the government, and now we
see that that investigation is to proceed. Along the way
the Parliament was seeking to inform itself on a number
of matters and moved a series of motions requiring
documents to be tabled. Just to give one example —
and it indicates the importance and the currency of this
matter — the previous government gave grants to
various coal companies to try and find new ways to
burn coal. This new government arrived and said,
‘There’s nothing we can do about this. We can’t
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withdraw the grants’. This chamber asked for proof in
the form of the tabling of those grant agreements and
contracts, and the government released a large
proportion of the documents, mostly consisting of
contract boilerplate, but excised the specific provision
that said under what circumstances the grant could be
withdrawn.
While the government says ‘We’ve tabled thousands of
pages’ and ‘We’ve done more than anybody else’, what
they have done is to seek to withhold from this chamber
the most important issue that was in the document —
the reason for the request in the first place. If the
government think coal development in the Latrobe
Valley and Gippsland is such a non-issue that they
basically do not need to account for their action in that
area or if they believe that a provision such as this in a
grant contract is so secret and so holy that it can never
be provided for the public — let alone this
Parliament — to read, I think they have got another
think coming. I think the issue of coal development in
the Latrobe Valley is an important issue. A large
amount of Gippsland and South Gippsland is covered
by prospective coal exploration licences held by some
of the same companies who are seeking new uses for
coal, including in fact one of the companies that is
actually getting this grant provided by the former
Liberal government and which the Labor Party now
seeks to defend. I think this is a pretty big issue and I
think people in Gippsland and South Gippsland think
this is a pretty big issue, but the government say that
they are the arbiter as to whether the public can see this
information or not.
Some government members have sought to
misrepresent my position on this matter. They have said
that I claim every document should be released every
time, and that is not what I have said. It is not what I
have said in this place over 10 years and it is not what I
have said in private conversations with some relevant
ministers. What I say is that if there is a public interest
to be balanced here — that is, the public interest of
knowing where we are at with expenditure of public
money versus the public interest of the government
being able to adopt commercial relationships with a
whole range of private entities that seek dollars from
the public purse — then there may be a balancing act to
be done, but it is not for the executive to decide, it is for
this chamber to decide.
If the government would like to have a further
conversation with me about that particular document,
we may be able to reach a compromise on that matter.
More information may be able to be provided by the
government. In fact in a very similar pursuit under the
Baillieu government, where I used both documents
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motions in the chamber and FOI, I was actually
successful in getting the very same information, not
because we were able to force it through the
chamber — the Baillieu government controlled this
chamber at this time — but because in one way or
another I was going to end up getting it. In the end the
government released it voluntarily. I am only seeking
the same behaviour from this government in relation to
a very similar subject area. The government can hardly
say that this is not an arguable question. Even members
who have made FOI requests have gone to court and
had the court conduct that balancing act — that is, the
public interest of knowing how money is spent versus
commercial interests and the ability of the government
to enter into legal relations.
Mr Melhem — On a point of order, Acting
President, Mr Barber has been talking for nearly
10 minutes on matters not related to the motion before
this house. From my understanding the motion is
related to adjourning the various motions on the notice
paper, and Mr Barber has not touched on any of these
motions. Instead he is talking about matters not related
to the motion. I ask you to bring him back to the
motion.
Mr BARBER — On the point of order, Acting
President, I opened the batting by suggesting that the
most important matter that we ought to be dealing with
here was the question of the joint sitting. I did receive a
barrage of interjections on a range of topics, and in
some ways I am responding to those interjections as
well, but I will put myself in your hands, Acting
President.
The ACTING PRESIDENT (Ms Patten) —
Order! I thank Mr Barber. If he can just provide a link
to going back to the motion, that would be appreciated
by the house.
Mr BARBER — As I was saying, the only matter
that we ought to be debating here in the chamber today
is the matter of the joint sitting, and we should not be
moving on to any other item until we have secured that
joint sitting. We ought to be debating the matter of the
joint sitting, and until we have had that joint sitting and
replaced our missing member, we ought not to be
proceeding to anything that the government thinks is its
particular agenda. As I said, it is a worrying trend that
we have seen: first of all, allegations about misuse of
parliamentary entitlements and that the government
would attempt to block an independent watchdog, the
Ombudsman, from investigating those matters. The
government continues to defy the chamber — —
Honourable members interjecting.
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The ACTING PRESIDENT (Ms Patten) —
Order! Mr Finn and Mr Dalidakis, Mr Barber’s
contribution first, then yours.
Mr BARBER — The government has continued to
defy the chamber’s clear request for the tabling of a
number of documents that are essential to some of the
matters that we will be dealing with in this Parliament.
If this Parliament cannot inform itself on the matters
that it is actually debating, then we are simply the
world’s most expensive debating club rather than a
body that can hold the government to account.
What I find so amazing is that this worrying pattern of
disdain for the checks and balances associated with our
parliamentary system is, in the government’s mind,
now justifying what the government is doing, which is
refusing the joint sitting. Their concerning behaviour,
their defiance of the needs of this chamber is, in their
mind, justification for now defying the constitution.
Mr Dalidakis — It’s the vibe. Thank you, Dennis
Denuto.
Mr BARBER — Not to encourage interjections, but
Mr Dalidakis says, ‘It’s the vibe’. There is no vibe; it is
the black letter of the constitution. When a member is
missing and requires to be replaced by a casual
vacancy, the two chambers must meet. The requirement
for the two chambers to meet jointly is itself a check
and balance in the system. It means that the upper
house could not simply stack itself with acceptable
substitutes for members who met with misadventure,
but yet again the government does not see it that way.
They do not see themselves in this instance making sure
that we are doing the right thing here in the upper
house. They are simply connecting it to another matter.
Emotions are running high in the Parliament this week,
but not in relation to any matter that has yet been
debated before this house. No-one has brought forward
a motion or a bill — although there were some
questions in question time — that relates to the thing
that is really putting the Bunsen burner under the Labor
Party this week. Sometimes I think 90 per cent of all
Victorian politics is the internal politics of the Labor
Party and the rest of us are just doing the residual
10 per cent, but this week it is 99 per cent, and that is
the real problem.
Of course one would expect the opposition to oppose,
because they would in fact benefit immediately from
the complete demise of this government. The Greens
would not. The Greens are seeking our policy aims. We
are doing it from the position of balance of power. The
government may not like to hear this, but we are in fact
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the honest brokers of this chamber. You have been in
the Liberals’ hands alone for most of your history, in
fact, in this place. There has very rarely been a time
when the upper house was not controlled by the
conservative forces, even when Labor was in
government in the lower house. We need to serve that
balance-of-power role, which is to try and keep the
warring parties apart to prevent them from completely
trashing the constitution and the unwritten aspects of
the institution simply because one or other wants to get
hold of the prize of government, preferably in the next
10 minutes.
I have kept the lines of communication with the
government open on this. I wrote to the Premier earlier
this week asking for a meeting to discuss the question
of the appointment of the member through the joint
sitting. If the Premier wants to talk about other issues or
if he considers other issues to be linked, that is fine We
will talk about whatever he wants to talk about in the
same meeting. In the meantime, however, the
government ought to understand that we are taking this
question of the joint sitting incredibly seriously. The
government is copping it for a whole range of other
things at the moment, which in some ways has masked
from public view how serious the matters being dealt
with here are. Personality-based politics I believe are
being played out in the Labor Party and in the media,
but here we are dealing with quite an important and
serious issue. If the government uses this reasoning
now as a tit-for-tat matter, who knows where it might
end down the line? When the roles are reversed, and
when there is perhaps a conservative government and a
Labor member has to be replaced in the upper house
and that future government decides it does not like the
look of that new Labor member who has been brought
in, just think — it might not be so far down the track
until your bad precedent becomes the slippery slope on
which other governments then choose to play. You
really have to think a bit further forward than just
surviving it one day at a time, which appears to be what
the government is doing at the moment. That is why the
Greens are considering these matters quite seriously.
I am not aware of whether a division is even going to
be called at the end of this motion. I understand that at
the moment we are just discussing the priorities of the
Council for the rest of the day, and I have spoken the
Greens’ view on that issue.
Mr HERBERT (Minister for Corrections) — Well,
what can you say on this? If you live long enough, you
hear everything, do you not? In my 14 years in this
place I have heard a lot, but I have never heard such
pious nonsense in my life.
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I will just address a few issues first before getting to the
substance of this. Mr Gordon Rich-Phillips said that
people have shifted. I am one of those people who
shifted from the other house to here, so I do have very
good experience in both. We heard that apparently in
the other house they have a different culture because
they always have control of the agenda and the
numbers. Let me tell you that in the four years of the
previous government that was not the case. Have you
forgotten about the Frankston issue? Have you
forgotten about the Geoff Shaw issue? Have you
forgotten about all of that? It is absolutely wrong,
wrong, wrong.
You talked about the culture and the established
practices in this place. I will tell you something: I have
not seen such an unholy alliance like we have seen
here, trashing the culture, practice and standing orders
of this place, since I have been here. You raised the
issue of people having experience in both houses, but
let me tell you that if you want to go from house to
house, this house has trashed democracy and this house
behaves like a group of children. What we are seeing
here today is one of the best examples of it.
A few other things now. You talked about precedent.
Some of us have been around a long time. Some of us
remember when John Button went and we were waiting
for three months for Jeff Kennett to replace the Labor
representative, as was the practice then. Senator Kim
Carr was nominated, but Kennett refused — your party
refused. Why? Because there was the promise of an
inquiry into the dodgy contracting arrangements with
Stockdale and the casino deal, and Carr was pushing it.
I know this because I was waiting for three months to
get a job.
Let us talk about precedents, but at least let us get them
right. Let us be accurate. Let us not tell fibs in here,
because the precedent argument is rubbish. Let us talk
to the substance of this. I am not going to talk for long
and bang on, flap my lips and say nothing, as we have
had examples of here. What is important is that we have
the Crimes Amendment (Sexual Offences) Bill 2016
coming up. I should be sitting there right now, and we
should be debating it. It is an incredibly important bill.
There are 50 major issues to be fixed regarding best
practice in terms of how we handle sexual offences.
Mr Rich-Phillips interjected.
Mr HERBERT — I know very well,
Mr Rich-Phillips, that you are going to drag on — no
matter how important this bill is — every little point,
fantasy and absolute piece of rubbish, just to drag it
through clause by clause. I know you will do that,
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because those are the tactics you play. Some in this
place believe this legislation is important. I do, and I
think it should be taken seriously. It should be debated
and debated seriously, and we should go into
committee stage seriously. What we have here, quite
frankly, is childish behaviour that is dragging out this
debate and what we are doing so that we do not deal
with the important legislative agenda. It is childish, and
what is more, it is self-flagellation, because you suffer
like everyone else. You are making all Victorians
suffer, and you are suffering too. It is absolute
nonsense.
Mrs PEULICH (South Eastern Metropolitan) —
What a lot of pious claptrap. I have not heard more in a
very, very long period of time. As a person who also
has served in both chambers — both the lower house
and the upper house — for a little bit longer than
Mr Herbert, can I say that this notion of trashing a
culture is just absolute rubbish. Trashing a culture
seems to be much more important to him than trashing
the constitution, which is, I guess, the bible of our
democracy. Perhaps I should not use the word ‘bible’,
given the offence that it may cause to some; perhaps the
‘religious holy book’ is better.
Mr Dalidakis — You are lost for words.
Mrs PEULICH — I am a bit lost for words. I
cannot believe that this government thinks that the
constitution is an enterprise bargaining agreement that
you can sort of negotiate and cut deals on. The reality
is, as the Honourable Mary Wooldridge stated in a
members statement this week, the solution to the
suspension of the Honourable Gavin Jennings — the
Leader of the Government in the upper house, who has
been suspended as a result of a motion of this
chamber — is in his hands. It is in the government’s
hands. The process has been laid out, and there is the
opportunity of convincing an independent arbiter as to
the reason why certain documents should not be
released. There is a process, which he has chosen not to
use.
It is a dummy spit of major proportions. I have never
seen such political prima donnas in all of my life. A lot
of members of the Labor Party do not agree with the
strategy. They believe that unfortunately Mr Jennings,
who has had a very good career, is trashing his
reputation by being too precious.
Mr Dalidakis — Name them.
Mrs PEULICH — Believe it or not, Mr Dalidakis,
some are even in his own faction.
Mr Dalidakis — Fine, so name them.
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Mrs PEULICH — I would not do that, unlike
perhaps you would. They are concerned about the
practice or precedent of stalling the installation of a
democratically elected person to this chamber.
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the strength of this chamber — that people can coalesce
around issues, values, principles, policies and processes
that they think are important, reflecting the majority
will of Victorians. There should be no derision of the
views of Victorians.

Ms Shing interjected.
Mrs PEULICH — Am I interrupting someone’s
conversation here? Would you like me to finish?
The ACTING PRESIDENT (Ms Patten) —
Order! Mrs Peulich, to continue.
Mrs PEULICH — Should we have a bit of
playtime so certain members can take centre stage?
The ACTING PRESIDENT (Ms Patten) —
Order! Would Ms Shing like to speak on this?
Ms Shing — No.
The ACTING PRESIDENT (Ms Patten) —
Order! Mrs Peulich, to continue.
Mrs PEULICH — The practice of preventing the
installation of a democratically elected member of
Parliament is, in my view, probably one of the most
outrageous acts that any democratic system can
participate in. I was born under a Communist regime,
and to me the constitution is the most important
document of a free society. This Labor government
thinks that it is trash and that it is okay for it to flex its
political muscle in order to prevent the installation of a
newly elected member.
If the process is flawed, then perhaps we ought to look
at the way that people are actually elected to the upper
house, especially in by-elections. God forbid if there is
a Labor member that needs to come in here via a
by-election, perhaps Mr Tarlamis or someone like that.
They had better have a very large piggy bank, a very
large savings account, and be prepared to wait for a
very long period of time. That is the sort of tit for tat
that occurs when people cross the boundaries. They
should not therefore be surprised when democratically
elected members of Parliament exercise some push
back on some very important principles.
I note the comments in relation to the Greens, the
Liberal Party and the National Party sharing their
outrage and their condemnation of this attitude, this
action, of the Labor government — of blocking a
democratically nominated member of Parliament from
being installed. They should not be condemned for it;
they should be applauded for it. On many occasions the
Greens, the Liberals and The Nationals will agree on
process. Infrequently we will agree on policy, but that is

We have heard Mr Gordon Rich-Phillips argue on
behalf of the opposition that debate on the various
notices of motion should not be deferred. Any motion
that is placed on the notice paper deserves the
opportunity of being considered. We heard from a
government member that there is important legislation
that needs to be debated. If the government had not
stuffed up the Local Government Amendment
(Improved Governance) Act 2015, its important
legislation could actually have been debated on
Tuesday. But this government has no regard for people,
processes or institutions. They have demonstrated that,
and it is reflected in my motion 303. They have
demonstrated it by trashing the constitution and
150 years of convention by refusing to swear in a new
member; cancelling sound contracts to the huge
financial detriment of taxpayers; undertaking mass
sackings of Victorian public boards and stacking them
with Labor mates; steamrolling communities to impose
sky rail; trampling over volunteers, such as members of
the Country Fire Authority (CFA); defending and
attempting to obfuscate and obstruct the investigation
into the rorting of Parliamentary budgets to pay for
political campaigners; and a range of other actions that
are simply evidence of the lack of respect they have for
people, processes and the institutions.
They should not be surprised when members elected to
this chamber exercise some push back. This is a lesson
in democracy. Every action has a reaction, and I for one
am not averse to sitting another couple of days —
Saturday or Sunday or through the night if needs be —
in order to consider legislation that the government
wants considered. I know it is Father’s Day on Sunday.
Regrettably my father has passed away, but I am happy
to sit as long as it takes. The answer is in the
government’s hands. When a chamber becomes
dysfunctional or is underperforming it is a reflection on
the government of the day. They have deliberately
selected this strategy and they should not be surprised
by the push back.
I am more than happy to debate each and every one of
the motions that Ms Symes is attempting to defer
debate on. There is the one moved by Mr Herbert,
motion 25, which gives us an opportunity to examine
the Victorian economy and indeed compare what the
Andrews Labor government has or has not achieved in
its two years of office in relation to jobs, industry, the
economy and skills and what was achieved under the
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former coalition government. I am more than happy to
debate that. In particular, let me say, we could actually
take the opportunity of debating the recent reforms
announced by Mr Herbert in relation to vocational
education and training and the slashing of one-third of
the courses that are going to be funded. It is not
surprising that people are beginning to refer to
Mr Herbert as ‘Slasher Steve’.
There is motion 37, which is again in Mr Herbert’s
name, that this house congratulate the Labor leader in
Queensland on her stunning success at the recent
Queensland election. I think Queenslanders are having
a bit of a rethink there.
Mr Finn — I think we really should debate that.
Mrs PEULICH — I think that does deserve some
debate.
There is another motion from Mr Herbert: to move that
this house condemn the federal Abbott government for
its shambolic attempts to cut university funding and
note the turmoil. Since then, of course, we have had the
coalition government re-elected. I think the will of the
Australian people has been demonstrated by the recent
federal election, so I am more than happy to debate that
and the reason why or why not Mr Shorten and his
Labor team fell short.
Mr Finn — They did it to themselves.
Mrs PEULICH — Yes, and Victorians should
thank Daniel Andrews, Australians should thank Daniel
Andrews, for preventing the federal Labor leader and
federal Labor Party from being elected to office. It is a
very fine example of state politics resonating very
strongly in a federal campaign, especially in Victoria,
with the predominate issues being the CFA and sky rail
in those critical seats. The seat of Chisholm was clearly
won on the back of a number of state issues. The
east–west link was one that resonated. Another one that
resonated was sky rail. Of course in other seats, such as
Corangamite and La Trobe, the CFA issue resonated
very strongly. We thank Mr Andrews for giving us the
opportunity to continue to govern for all Australians,
and we hope that the federal Liberal-Nationals
government will resolve the CFA issue in a positive
way to protect the 60 000 volunteers that Mr Andrews,
the Premier, would happily sacrifice on the altar of
factional politics by acquiescing to the demands of
Mr Marshall, the leader of the United Firefighters
Union.
We have another motion of Ms Pulford’s, 199, which
looks at issues to do with farmers and a scholarship
program. It looks at the contributions of young farmers
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who have received scholarships. I am sure that our
country members would be delighted to have the
opportunity to debate that motion and praise the
achievements of those young people.
Motion 200 looks at the recreational angling issue.
Ms Pulford thought that that deserved commendation.
We do not disagree.
Motion 204 — again a motion of Ms Pulford — looks
at jobs in regional Victoria. I am sure that our regional
members would be delighted to have an opportunity to
look at the government’s performance in regional and
rural Victoria and to indeed have the opportunity to
build the case for their electorates.
There is motion 275 — another motion of
Ms Pulford’s. Why there are so many motions of
Ms Pulford’s that the government seeks to adjourn,
never to be debated, is not quite clear to me, but it
perhaps may reflect more broadly the lack of regard this
government appears to have for women in its ranks.
Of course we saw what happened to Ms Garrett in
being forced out of a job. She held a position in relation
to the CFA that was the same as that held by Andre
Haermeyer, a right-wing former minister for emergency
services. He agreed with Ms Garrett, a member of the
Socialist Left. Both factions agreed on that position.
The one who disagreed was Mr Andrews, and who
knows the reason why? Everyone would like to know
what it is that Mr Peter Marshall has over him.
We have notices of motion 275 and 277, looking at
standing orders; Mr Melhem’s notice 280, looking
again at the ABS figures and regional unemployment;
Ms Tierney’s notice 282, looking at regional train
services — again, I know how passionate our upper
house MPs are about regional issues, in particular train
services, and they have raised these issues on many
occasions; and Mr Melhem’s notice 294, looking at the
western distributor project and the bungle that is, of
course, the infrastructure plan that is being adopted by
this government, which is shambolic and completely
bypasses Infrastructure Victoria. All of these issues
deserve the opportunity of being aired and considered.
Lastly, we have Mr Melhem’s notice 315, looking at
the $2.5 million new trade and investment campaign.
There are many motions that are worthy of
consideration. There is also important legislation. The
matters are in the government’s hands. The government
has the solutions. Preventing the installation of a new
member is not the way to go.
Ms MIKAKOS (Minister for Families and
Children) — What we have seen this morning has been
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an absolute disgrace. We have had a delay in this house
of important government legislation being debated. We
have had an important bill in the house this week that
seeks to make improvements to our sexual offences
legislation, including a number of significant reforms
that relate to child sexual offending against children.
This particular bill, which needs to go into the
committee stage in order to become law in this state,
makes changes to close gaps in the law such as those
that relate to children being preyed upon and being
subject to sexually intimidating behaviour. It relates to
modernising offences to cover offending through new
technologies to capture modern forms of sexual
offending against children, such as performing a sexual
activity whilst video chatting with a child over Skype. It
relates to incest offences. It relates to modernising the
law in relation to ensuring that sexual offences against
children operate effectively and are better understood
by juries. The bill also goes to making significant
reforms to Victoria’s child pornography offences.
These are very, very important reforms. As the minister
who has responsibility for our sexual assault services,
and having spoken to many professionals who work in
this field and who tell me about the lifelong impact of
sexual offending on children, I think it is inexcusable
that the Liberal Party would be delaying this bill from
passing this Parliament and becoming law in this state.
We also have a bill that is scheduled to be debated in
this Parliament in relation to the Tobacco Act 1987 that
would ban children under 18 from being able to buy
e-cigarettes.
Mr Morris interjected.
The ACTING PRESIDENT (Ms Patten) —
Order! Mr Morris! Can we please have some quiet.
Ms MIKAKOS — We also have a bill before this
house that will ban e-cigarettes from being sold to
minors, a very important public health consideration. I
think it is inexcusable that we have these important bills
being delayed from being debated and being considered
by this house and becoming law in this state.
It has been very clear from the comments that
Mrs Peulich has just made the reason for this delay —
this is all about payback because one of their mates is
being delayed from drawing a salary and being a paid
member of this Parliament at the same time as we have
an elected member of this house in the Leader of the
Government, Mr Jennings, being denied being able to
participate in this house and represent his constituents
since 25 May.
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Mrs Peulich — On a point of order, Acting
President, in the 10 years that I have been the member
for the same area as Mr Jennings I have never once
seen him in the electorate — not once!
The ACTING PRESIDENT (Ms Patten) —
Order! That is not a point of order.
Ms MIKAKOS — I think that we do have a
number of important motions on the notice paper, but
these are motions put on the notice paper by
government members. The government members, on
this side, want our bills to be debated. They are happy
to have debate on these motions deferred so we can talk
about child sexual offending and so we can talk about
banning e-cigarettes for children. Ms Crozier should be
ashamed as the shadow Minister for Families and
Children to allow a bill about child sexual offending to
be delayed so we can waste hours and hours in this
house talking about why one of her mates should come
in and be sworn into this house.
Mrs Peulich — On a point of order, Acting
President, the minister should be speaking through the
Chair rather than directly verballing — —
The ACTING PRESIDENT (Ms Patten) —
Order! I thank Mrs Peulich. It is not a point of order.
Ms MIKAKOS — This has been one of the most
despicable things that I have seen in the many, many
years that I have been a member of this house. It is
absolutely despicable. We have motions on the notice
paper that are worthy of debate and consideration at
some point in the future, but every single one of the
government members who has placed these motions on
the notice paper wants to have them deferred so that we
can get on with talking about what is on the
government business program and what is on the
legislative agenda, and that is this government getting
on with addressing the issues facing this community
and facing our state, and that goes to keeping children
safe, including reforming our child sexual offences and
reforming our sexual offences more broadly, as well as
our tobacco legislation, and addressing the public health
needs of Victorians.
Let us be really clear what is going on here: we have
got a filibuster that has been on since Tuesday. All this
is about looking after a National Party mate, and it has
been interesting that the Greens political party have
joined in this effort to look after a coalition mate
coming into this house.
Mr Ramsay — On a point of order, Acting
President, on relevance, it is of no relevance.
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The ACTING PRESIDENT (Ms Patten) —
Thank you, Mr Ramsay.
Business interrupted pursuant to sessional orders.
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SUSPENSION OF MEMBER
Minister for Small Business, Innovation and
Trade
The PRESIDENT — Order! Mr Dalidakis will
withdraw from the chamber for half an hour.

LaunchVic
Mr ONDARCHIE (Northern Metropolitan) — My
question is to the Minister for Small Business,
Innovation and Trade. Minister, did you or your office
in any way influence who received funding under the
LaunchVic round 1 funding recently announced, and if
so, in what way?

Minister for Small Business, Innovation and Trade
withdrew from chamber.

QUESTIONS WITHOUT NOTICE
Questions resumed.

Vocational education and training
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — The Victorian government
provides grants from LaunchVic. We are not recipients
of it.
Supplementary question
Mr ONDARCHIE (Northern Metropolitan) — It
would do the minister some great service to listen to the
question before answering it, because he did not answer
the question that was asked, but nonetheless.
Minister, as you may recall, on 19 August 2015 when
asked about the government’s stealing the name of
Start-up Victoria from the not-for-profit organisation
Startup Victoria, you said:
I met with the founder of Startup, the not for profit. We had a
meeting, and I made it very clear to them that we would not
be using the name in any way that would be an infringement
upon their not-for-profit enterprise. In fact I had a lengthy
conversation with them about how I could support their
not-for-profit enterprise …

Minister, did the support offered at that meeting include
a grant of $300 000 to Startup Victoria through the
LaunchVic round 1 funding as recently announced?
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank the member for his
question. I reject any assertion of impropriety
whatsoever. It is a grubby question. It is beneath you.
However, I will provide a fulsome answer explaining
why it is a grubby question.
Honourable members interjecting.
Questions interrupted.

Ms BATH (Eastern Victoria) — My question is to
the Minister for Training and Skills. The Gippsland
Lakes cooperative believes your decision to axe
subsidies for seafood processing means the co-op may
have to look overseas to find suitably qualified staff.
They say:
The Lakes Entrance fishing co-op is an integral part of the
community and employs 30 local staff both in full-time and
casual positions, we are not flushed with funds and cannot
afford to send these guys to further improve their skills
without assistance.

Minister, how does axing subsidies which meet the
training needs of the important local industry help
support local workers?
Mr HERBERT (Minister for Training and
Skills) — How does axing $300 million from TAFE
help the needs of local workers and the closing down of
that facility in Lakes Entrance? But to your point, there
has been extensive consultation. I will take it on notice,
and if we need to look at it, we will look at it.
Supplementary question
Ms BATH (Eastern Victoria) — I look forward to
the minister’s response. Minister, the Gippsland Lakes
cooperative further states:
Without qualified persons running fishing operations I fear
for the industry, which will further enhance the unsustainable
inferior imports into our country.

Minister, given that your own analysis of Gippsland
jobs and training needs shows a demand for deck and
fishing hands in the region is growing, why have you
defunded qualifications in fishing operations?
Mr HERBERT (Minister for Training and
Skills) — It broke everyone’s heart when you went to
that fabulous facility down there in Lakes Entrance for
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the fishing industry training industry that was just down
on its knees, absolutely virtually defunct because of the
funding cuts that your government put in there. We are
rebuilding that. On this issue, as I have said, on day 1
we looked at the funded course list. We have consulted
extensively and we will be flexible. If we need to put
qualifications on, we will. If industry tells us to take
them off, we will, but I will get back with a detailed
answer.
The PRESIDENT — Order! As members have
noted, I asked Mr Dalidakis to take leave of the house
for half an hour. That was on the basis of what I
considered unparliamentary language. I have reflected
on that, and I will make it a 15-minute suspension from
the house rather than half an hour. I ask Ms Symes to
convey that to him. The basis of that is that I understand
that Mr Dalidakis is likely to receive a further question
or questions, and I do not want to set a precedent
whereby ministers can escape questions as a result of
their behaviour.
Mr Leane — I think you’re setting a precedent here.
The PRESIDENT — Order! In some ways I am. I
am backtracking, I accept that and I point that out to the
house, but the basis of my original decision was that the
language was clearly by way of interjection
unparliamentary.

Vocational education and training
Ms LOVELL (Northern Victoria) — My question
is for the Minister for Training and Skills. Minister, can
you explain why the Andrews government is no longer
subsidising apprenticeship-based delivery of
hairdressing?
Mr HERBERT (Minister for Training and
Skills) — I will happily take that on notice and see if it
is factual.
Supplementary question
Ms LOVELL (Northern Victoria) — It is
disappointing a minister cannot explain that, but your
own Skills First document highlights Maddi, a
17-year-old mum who is completing the Victorian
certificate of advanced learning and is working towards
becoming a hairdresser. Maddi says one of the reasons
she enjoys the course is because of the hands-on
activities. Minister, why are you denying Maddi and
thousands of students like her the opportunity of
learning in a working salon by cutting funding for
apprenticeship-based hairdressing qualifications?
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Mr HERBERT (Minister for Training and
Skills) — That is an absolute load of rubbish. If
someone has made a complaint and they have got a
genuine issue, I am surprised they would come to you
and they would not go through the extensive
consultation and the process we have got in place. Give
me the names of the people you are talking about, and
we will send out the skills commissioner to have a chat
to them.
Ms Lovell — Answer the question.
Mr HERBERT — As I have been saying, I will get
back and answer if it is true. I doubt it.

Vocational education and training
Mr FINN (Western Metropolitan) — My question
is to the Minister for Training and Skills. The
Australian Tourism Labor Force Report — 2015–2020
by Deloitte Access Economics found that Australia’s
hospitality and tourism sector will need an additional
123 000 workers by 2020. I ask the minister: why is the
Andrews government funding qualifications in pet
grooming at a higher rate than hospitality and tourism?
Mr HERBERT (Minister for Training and
Skills) — Unbelievable. They cut tourism and
hospitality training to $1.50, gutted regional Victoria
and gutted regional Victoria’s tourism, and they have
got the gall to even talk about at random the most
extensive process of setting fees we have got. I will take
that on notice.
Supplementary question
Mr FINN (Western Metropolitan) — I am tempted
to say that is a dog of an answer. Minister, on Friday
you said that you are — —
Mr Herbert — On a point of order, President, that
is pretty inappropriate. I would ask you to ask him to
withdraw.
The PRESIDENT — Order! That actually was an
attempt at humour on the basis that it was a pet program
that he was talking about. In that context it is not out of
order.
Mr FINN — Minister, on Friday you said that you
are:
… making sure Victorian schools have access to real training
that will lead to a real job so they do not waste their time and
money on courses that will not get them employment.

Can you detail for the benefit of the chamber what skill
shortages exist in pet grooming and styling and how
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many additional Victorian workers are required in this
occupation?
Mr HERBERT (Minister for Training and
Skills) — Now you are attacking the pet industry. I will
get back to you with details on that. What a silly, silly,
silly — —
You have got a sense of humour, but you do not have
much else there, Mr Finn.

Child protection
Ms SPRINGLE (South Eastern Metropolitan) —
My question is for the Minister for Families and
Children. On 13 July this year Fairfax Media reported
massive privacy breaches at the Department of Health
and Human Services — breaches which have disclosed
to inappropriate persons both the addresses of children
in out-of-home care and the names and contact
information of carers and professionals associated with
children in the child protection system. These privacy
breaches have since been found to go back at least a
decade, so they have occurred under this government,
they occurred under the Baillieu-Napthine governments
and they occurred under the Bracks-Brumby
governments. Privacy breaches such as those reported
in the Age have clearly placed children and indeed
carers and professionals at significant risk and have
thus undermined the whole edifice of the child
protection system. What measures, if any, has the
Department of Health and Human Services put in place
since 13 July to prevent the disclosure to inappropriate
persons of addresses of at-risk children?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question, and I
would certainly encourage her and her party to enable
us to get on and have a debate today about child sexual
offending and how we can further protect children in
our state from being preyed upon by child sexual
offenders.
In relation to the matter that the member has raised, I
have referred to this previously in the house. I regard
this as a very serious issue. This is why I directed my
department to conduct an independent review into this
matter. The department has now received that
independent review and is finalising its response to
those recommendations, and I will have more to say
about this matter very soon.
Supplementary question
Ms SPRINGLE (South Eastern Metropolitan) — I
thank the minister for her answer. Part of the problem
seems to be that child protection report forms have been
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shared too widely, and of course those forms contain
huge amounts of information about each protected child
and the carers and professionals involved in his or her
case. Has the department changed the practice where
the carers’ and professionals’ names are automatically
included on the child protection report in the interim
while this review has been underway?
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her supplementary
question. I refer her to the substantive answer that I
have already given on this matter in terms of the fact
that I will have more to say about this matter very soon.

Duck season
Ms PENNICUIK (Southern Metropolitan) —
People in Victoria oppose duck shooting based on the
cruelty that is involved in the annual duck shooting
season, but one of the other reasons Victorians,
including the Greens, oppose duck shooting is that
many protected bird species are shot on Victorian
wetlands every year. By way of question on
notice 5344, I asked the minister:
How many protected bird species have been shot on Victorian
wetlands since the opening of the 2016 duck shooting season?

The response I received from the minister was that
government agencies have recovered four protected
waterbirds that had been illegally shot. Given that the
Coalition Against Duck Shooting in their recovery on
the wetlands have recovered more than 100 illegally
shot protected species, I ask the minister: which
government agencies were involved? I was very
surprised at the answer of 4. Which methodology was
used by those agencies to recover those birds?
Ms PULFORD (Minister for Agriculture) — I
thank Ms Pennicuik for her question and her interest in
these matters. There is always a multi-agency presence
for duck season to ensure that all participants are
abiding by the rules and arrangements that are put in
place, and I will provide a written response to
Ms Pennicuik.
Supplementary question
Ms PENNICUIK (Southern Metropolitan) —
Thank you, Minister, for your answer, and I look
forward to the written response. It just gets more
surprising if there are multi-agencies involved and if
they are out and about on the wetlands for the full three
months, that they have managed to only recover
4 protected waterbirds that have been illegally shot. We
know, for example, that at least 23 freckled ducks were
recovered by the Coalition Against Duck Shooting,
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23 Australian and blue-winged shovelers, 44 coots and
Eurasian coots, 1 red-necked avocet — which I saw
myself — and various other birds that are protected
birds and should not be shot on the wetlands. So my
follow-up question is: could you supply me with the
species of the 4 protected waterbirds that you say were
illegally shot and where they were shot?
Ms PULFORD (Minister for Agriculture) — I
thank Ms Pennicuik for her supplementary question,
and I will provide her with a written response.

Recreational fishing
Mr BOURMAN (Eastern Victoria) — My question
today is for the Minister for Agriculture, and it is not
about duck shooting. Given the government is spending
large amounts of time and money on recreational
fishing in the marine environment and with the opening
of the trout season this weekend, it seems an opportune
time to ask: what is the government doing to preserve
and protect fish stocks and the rivers themselves, such
as the Mitchell, Tambo and Nicholson rivers, as well as
the Avon, Perry, Latrobe and Thomson rivers?
Ms PULFORD (Minister for Agriculture) — I
thank Mr Bourman for his question. By way of his
introduction and comments that he did not want to ask
about duck hunting, it did occur to me that we should
probably all express our congratulations to Mr Young
in his absence this week on the arrival of his new baby
girl. The business committee meeting on Monday night
handed around a photo of a lovely young girl, so I am
sure we look forward to his return and his interest in
these matters as well.
On Mr Bourman’s question around Gippsland Lakes, I
can update the house: there have been some
developments of note in the last couple of weeks. I
received a report from Craig Ingram, the Target One
Million coordinator, which made a number of
recommendations to government, all of which have
been accepted. Mr Ingram has, over a period of some
months, been involved in really extensive consultation
with commercial fishers and with recreational fishers in
the communities around the Gippsland Lakes, and
many small businesses as well, which are very
dependent on recreational fishing, trade and tourism as
well.
I announced on Friday that the government endorses
and will deliver the report recommendations, and for
the benefit of the house and for Mr Bourman, these
include four key changes: a 50 per cent increase in
net-free areas around the river mouths, clearer markings
of the net-free areas, clearer marking of netting gear
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and a ban on the commercial catch of bass. The
importance of both commercial and recreational fishing
to these communities really cannot be overstated. I
think what we have here is a very fine and very well
balanced response to something that I think has been
contentious for a long time.
Supplementary question
Mr BOURMAN (Eastern Victoria) — I thank the
minister for her answer. I am aware of this report, but I
have not had time to go through it in detail. I have had
quite a few recreational fishers calling for stronger
action to remove netting from the lake system. As I
understand the report, it does not completely do that,
but why did the report not go further?
Ms PULFORD (Minister for Agriculture) — I
thank Mr Bourman for his supplementary question. On
a question of resource allocation like this I think there
will always be people who would like us to go further
or not as far in a change like this. It has been a process
of really careful consideration and extensive
consultation with all of the groups who have expressed
a view on this, and yes, there are people who would
have liked us to have gone further and there would be
people who would have preferred us not to do anything
at all, but I do think that Mr Ingram has made
recommendations to government that do strike the right
balance.
In recognising the roles of both recreational and
commercial fishing to the heritage of the lakes area and
the importance of local tourism, it is also worth noting
that the Lakes Entrance port is critical for the
commercial industry bringing in a rock lobster, shark,
prawns, ling and flathead from Australia’s ocean
fisheries to Victorian restaurants and for those who love
to consume fresh fish.

LaunchVic
Ms WOOLDRIDGE (Eastern Metropolitan) — My
question is to the returned Minister for Small Business,
Innovation and Trade.
Mr Dalidakis interjected.
Ms WOOLDRIDGE — Oh, we did actually. We
had many questions, but this one was too good to resist.
LaunchVic chair Ahmed Fahour announced that Kate
Cornick will take over as the new CEO of LaunchVic.
You are quoted as saying, ‘LaunchVic has gone
through a very rigorous executives recruitment process
for a successor’. Minister, can you detail the
step-by-step process undertaken in selecting Kate
Cornick as the new LaunchVic CEO?
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Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — What we have seen is the
once great Liberal Party resorting to grubby tactics.
You are nothing but a bunch of grubby tactics and
tacticians. That is what you are doing — you are
impugning the integrity of those at Start-up Victoria,
you are impugning the integrity of other people like
e-Centricinnovations and you are impugning the
integrity of Ahmed Fahour and the board of
LaunchVic. That is all you have got. You have got one
gear, and it is to attack and smear anybody that is
connected with anything. You are a bunch of grubs.
Mr Ondarchie — On a point of order, President,
that goes to relevance, while the wild banshee over
there has been having a little hissy fit he has not taken
the opportunity to answer the direct question, but
moreover he has returned to the tactics he used earlier
in terms of using unparliamentary language, for which
he was thrown out, to deal with the question. I ask you
to bring him back — save for the kindergarten
stomping of feet — to answer the question.
The PRESIDENT — Order! What I would indicate
to Mr Dalidakis and for the benefit of the house is that
my decision to actually bring him back after 15 minutes
rather than half an hour was entirely my own decision.
It was not on the petition of any member in this place. It
was based on my view that Mr Dalidakis might well
have further questions to answer and that I felt that that
opportunity for the opposition to ask those questions, or
indeed any other member to ask those questions to the
minister, ought not be denied by my decision. As I said,
it was entirely my decision to change that position and
not a result of any petition by any other member of this
place.
Obviously I regard that last answer as totally
unsatisfactory, but I have a mechanism to request that a
response be provided in writing. I would hope that
Mr Dalidakis, having got that off his spleen, might well
entertain more civilly a supplementary question.
Mr DALIDAKIS — I have not finished yet. I was
sitting down because there was a point of order.
The PRESIDENT — Order! I am quite happy to
have the minister continue his response. I actually saw
him sit down before the point of order, but at any rate,
thank you, Minister.
Mr DALIDAKIS — As I was saying, in fact I
remember a time when I was a staffer to a minister in
this place, President, when you were just Mr Atkinson
as a member of this place, and never once when you
were a member on the opposition benches would you
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have resorted to these tactics — not once, President. I
reflect on the behaviour that you conducted as a
member of this place prior to being President, and I
only wish that those opposite would take heed of the
way that you represented yourself and your party when
you were a member on the opposition benches, because
unfortunately the only tactic — —
The PRESIDENT — Order! I thank Mr Dalidakis;
damned with faint praise! I appreciate Mr Dalidakis’s
comments, but just as I would be asking him not to
reflect on the Chair if those comments had been
negative, I at the same time would suggest that it is not
appropriate to actually reflect on me even in a positive
way in that sense. But more significantly, in terms of
why I have come to my feet now, I do not believe that
whatever I may have done historically has any
relevance to the question that was put to the minister.
Mr DALIDAKIS — I thank you for your positive
ruling there, President, and I certainly acknowledge
that. The point that I was making is that the opposition
only have one gear, and that is to impugn the integrity
of anybody and everybody who is involved in the
innovation industry policy that I have coverage of.
In relation specifically to the claims or counterclaims
that both Mr Ondarchie made before and now
Ms Wooldridge feels the need to try to jump into that
bath of dirty water with him on, I will take that question
and provide a very fulsome answer on notice.
Supplementary question
Ms WOOLDRIDGE (Eastern Metropolitan) — I
have no interest in impugning others, merely to
question the actions and behaviour of the minister
himself, as I am entitled to do in question time. My
supplementary is: after being sacked by the Andrews
government as the Secretary of the Department of
Health and Human Services, Dr Philip has been further
dispensed by you to be replaced by Ms Cornick, a
former deputy chief of staff to Labor Senator,
powerbroker and your former boss Stephen
Conroy — —
Mr Dalidakis — You’re impugning her integrity
now. I thought you didn’t impugn anyone’s integrity.
You’re a grub.
Ms WOOLDRIDGE — That is a fact.
Mr Dalidakis — You’re like him. You’re a grub as
well. Let Hansard reflect that I said you are a grub like
Mr Ondarchie. You are now attacking a woman. That is
what you are doing. You are attacking Kate Cornick as
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well. You are attacking a woman. You are impugning
her integrity.
Ms WOOLDRIDGE — President, can I please
have the time resumed on the clock so I can conclude
my question?
The PRESIDENT — Order! At this stage
Mr Dalidakis is taking a leap of faith as to where this
question might be going, because I think this question,
as I have heard it to date, is about process, not about an
individual. To be actually suggesting, as Mr Dalidakis
is, by way of the interjections that it is about the merits
of the candidate I do not think is consistent with the
question, as I hear where it is going. To me certainly the
substantive question was about process, and the
follow-up question, as I am hearing to date, is also in
that context.
Sadly none of us heard the question out and time ran
out because of the level of interjection — so
Ms Wooldridge, from the top.
Ms WOOLDRIDGE (Eastern Metropolitan) —
After being sacked by the Andrews government as
Secretary of the Department of Health and Human
Services, Dr Philip has been dispensed of, by you, to be
replaced by Ms Cornick, a former deputy chief of staff
to Labor senator, powerbroker and your former boss
Stephen Conroy. Minister, will you today assure the
house that there has been no political influence applied
in the appointment of former Labor staffer Ms Cornick,
by yourself, your office, Senator Conroy or any other
Labor identity?
Ms Bath — On a point of order, President, again I
was straining to hear with as much power as I could,
and I could not hear that question because of
interjections from over the other side.
Mr Mulino — On the point of order, President, I
just ask that you bear in mind that this question was full
of very contentious allegations about whether
somebody was sacked. It contained comments such as
somebody being a ‘powerbroker’ and ‘Labor identity’.
It is a question that is intentionally extremely
provocative in relation to a very sensitive matter, and I
just ask that that be taken into account in relation to
whether this is indeed a relevant supplementary
question to what was, I believe, a very borderline
question to start with.
The PRESIDENT — Order! In respect of
Ms Bath’s point of order, I think we basically did get
the gist of the question and I am not going to seek that it
be reworded.
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In respect of Mr Mulino’s point of order, I would have
thought that Mr Conroy would have rejoiced in being
described as a ‘powerbroker’. Regarding the other
assertion, I recall the news at the time and I would
concur with Mr Mulino that the construction around
that gentleman’s move from the department of health to
this other role was not characterised at the time as a
sacking, so in that sense it is a matter of debate. The
question did get to process in terms of whether or not
there had been political interference or political
influence in regard to the change in the leadership of
this organisation now, so that process aspect of the
question is relevant. The assertion that was made in the
preamble is obviously one that the minister could
dismiss in his response.
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I thank Ms Wooldridge for
her question. I completely — completely — reject the
characterisation of the movement of Dr Philip from his
department to being the inaugural chief executive of
LaunchVic. He has done an amazing job. He himself
chose to move on. There was no other part of that
process whatsoever. Not only has the process been at
arm’s length from me but I was not even aware of who
the final candidates were until the chair advised me of
who had been appointed. So yes, I can give you a
100 per cent, iron-clad guarantee in this place that there
was no political interference whatsoever. In relation to
the other assertions that you made, I look forward to
providing a fulsome answer on notice in relation to that
supplementary as well.

Housing
Dr CARLING-JENKINS (Western
Metropolitan) — My question is for the minister
representing the Minister for Housing, Disability and
Ageing, Minister Mikakos. Minister, last month the
Journal of Prevention & Intervention in the Community
published an article headed ‘Poor housing quality:
Prevalence and health effects’, which examined the
relationship between health outcomes and the quality of
housing within the Australian context. They identified a
very clear link between poor health and substandard
housing.
Minister, as you are aware, many Victorians live in
substandard housing. They are a step away from
homelessness, in houses with asbestos, no heating, no
cooling and so on. The authors urge governments to do
more to ensure affordable housing of reasonable
quality, and I quote:
Otherwise we are destined to become a nation scarred once
again by slums, reduced life chances and shortened lives.
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Minister, what will the government do in response to
this research to ensure an increase in adequate and
affordable housing stock here in Victoria?

member for Burwood in relation to that, who opposed
more public housing of modern standards being built
for his community.

Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her question,
because she raises a very important issue in relation to
that particular research, in particular around the quality
of life that people living in our public housing estates
can have in our state but across our nation as well.

It is important that those opposite do reflect on the
health impacts of poor-quality public housing. They
should also reflect on their time in government and
their record of inaction whilst they had the opportunity
to address some of these important issues. I would
encourage them to call on their federal colleagues —
who committed no money to housing in this federal
budget or during the federal election campaign — to
also open their eyes to this issue, because this also
requires investment from Canberra. So our government
is getting on with improving public housing across
Victoria, and apartment design standards announced by
the Minister for Planning will prevent poor health
outcomes in housing into the future.

Our government strongly recognises the health impacts
of poor housing. Whether a person is living with a
disability, a drug or alcohol problem or mental health
concerns or is suffering from some other disadvantage
due to economic or other factors, we know that these
barriers are harder to overcome without safe, secure and
affordable accommodation. There are lenses of
disadvantage that many of our public housing tenants
are experiencing every day, so we are acutely aware
that the quality of their public housing does impact on
their ability to fully live their lives.
It is true, as the research has found, that frankly some of
our public housing stock is not up to scratch. Historic
underinvestment has left some of our most vulnerable,
particularly our ageing residents or those with a
disability, in housing that is not fit for purpose. There
has been no greater underinvestment made than that
which occurred under the four years of the previous
government. The member opposite might be aware that
the previous government ripped $330 million from the
housing budget. When you combine that with what
occurred from their mates in Canberra, that reaches
$470 million.
A lack of new social housing for our growing
population is the product of those kinds of cuts. They
also mean that our existing housing can fall into
disrepair, and those poor conditions have led to the
question that was posed by the member and the
research findings that she referred to.
The good news that I can inform the member of is that
we are repairing that damage. Our government has
invested $152 million as part of our family violence
housing blitz response, starting with addressing the
greatest source of growth for public housing need, and
that is from women and children fleeing the scourge of
family violence.
We are getting on with developing ancient public
housing estates like Markham in Ashburton, which
those opposite allowed to fall into disrepair. We have
knocked that over and we are building more public
housing in its place, despite the opposition of the local

This is the sort of vision that we simply did not see
during the past four years when Ms Lovell was the
responsible minister. We take this issue very seriously.
We are getting on with investing in public housing, and
particularly making sure that women and children
fleeing family violence can get access to quality public
housing.
Supplementary question
Dr CARLING-JENKINS (Western
Metropolitan) — I thank the minister for her answer. I
was going to ask a supplementary around disability, but
you have covered that in your substantive answer. So I
would like to ask: you spoke a lot about public housing
in your answer, but this problem of housing
affordability is broader than public housing, so I
wonder by way of supplementary if you could outline
the strategy around housing other than public housing.
Ms MIKAKOS (Minister for Families and
Children) — I thank the member for her supplementary
question. The member is correct. We have people with
disadvantage living in our public housing estates, but
also there are people who are struggling to pay the rent
and access private rental housing as well. Our
government is acutely aware of these issues. This is
why there has been some work undertaken within
government around affordable housing. I will refer the
supplementary question to the relevant minister and
provide her with more details in response to her
question.
Mr Herbert — Can I just seek some clarification? I
indicated to Ms Lovell at the time of her question that I
would get a written answer. During the course of
question time — and I understand that sometimes

QUESTIONS ON NOTICE
Thursday, 1 September 2016

COUNCIL

questions are written by shadow ministers or staff and
put in here; I do not expect people to be on top of every
portfolio — the question was about hairdressing
apprenticeships. The most I can find — and it is a very
broad area — is there was a qualification, an
apprenticeship and a non-apprenticeship certificate III
funded qualification, which was superseded as part of
the national competency-based packages and updated
into a different qualification, which happens as part of
our national system. If Ms Lovell is talking about that,
then that is not accurate to say. And for the apprentices
who started that qualification there will of course be
continued funding in that outmoded qualification
nationally to finish it. So if I can just get a bit of clarity:
what actual course are you talking about, so I can give
an answer? I am happy to give a fulsome answer if I
can find out what course she is saying is being
defunded as part of the new Skills First industry-based
training system.
Ms Lovell — Apprentice-based hairdressing.
Mr Herbert — Apprentice-based hairdressing? But
that is meaningless. You know, are you talking about
this cert. III that has been nationally superseded? Are
you talking about cert. II or are you talking about
cert. III?
The PRESIDENT — Order! Thank you, Minister.

QUESTIONS ON NOTICE
Answers
Ms PULFORD (Minister for Agriculture) — I have
one answer to questions on notice.

QUESTIONS WITHOUT NOTICE
Written responses
The PRESIDENT — Order! In respect of today’s
questions, for Mr Ondarchie’s supplementary question
to Mr Dalidakis I would seek a response, and that is one
day. In respect of Ms Wooldridge’s questions, both
substantive and supplementary, to Mr Dalidakis,
Mr Dalidakis has undertaken to provide a written
response to those. That is one day.
In respect of questions by Ms Bath to Mr Herbert,
Ms Lovell to Mr Herbert and Mr Finn to Mr Herbert, in
each case for both the substantive and supplementary
question, I would seek written responses, and they are
all one day.
In respect of the question by Ms Springle to
Ms Mikakos, I would ask for a response on the
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supplementary question. The minister responded to the
substantive question and indicated that there was
further information coming, and I thought that was
satisfactory. In terms of the supplementary question,
that went to whether or not there were interim processes
that had been put in place given that that matter was
being considered as a result of the report. So the written
response I seek on the supplementary is only about
whether or not there have been some interim processes
or practices put in place. That is one day.
In respect of both Ms Pennicuik’s substantive and
supplementary question to Ms Pulford, that is one day.
And for Dr Carling-Jenkins, just to the supplementary
question, and that is two days because it involves a
minister in another place.
Mr Barber — On a point of order, President, on
Tuesday I asked a question of the minister representing
the Minister for Energy, Environment and Climate
Change. I believe you ordered an answer within two
days and I have not received that answer.
Ms Pulford — On the point of order, President,
Mr Jennings is not here. That is because he has been
suspended, and he will provide a response when he
returns to the house.
Mr Barber — On the point of order, President, I
caught the end of what the Deputy Leader of the
Government said, which was that I will get an answer
when Mr Jennings returns to the house, which I think
will be some time yet — certainly not the two days that
you ordered in which the answer would be provided. I
am wondering if they are defying your ruling or if there
is anything you can do to enforce your ruling.
Ms Pulford — On the point of order, President, as
Mr Barber well knows, I am not representing the
minister representing the minister. The minister
representing the minister to whom Mr Barber directed
his question is Mr Jennings. Mr Jennings has been
suspended from the services of the house. On previous
occasions the President has asked me to convey
questions to Mr Jennings and questions to the ministers
that Mr Jennings represents in this place, and I have
done so. Mr Jennings will provide responses to all of
these questions upon his return.
The PRESIDENT — Order! A similar query was
raised by Ms Wooldridge in the last sitting week, and I
have had the opportunity to consider some advice that
Ms Pulford provided to the house and to me on that
occasion and to look over the record of questions that
have not received answers in accordance with the
instructions that I have issued under our standing orders
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for a one or two-day response. Again I concur with the
points that were made yesterday by Ms Wooldridge and
Mr Davis that in fact the two days is a matter of
courtesy that I have been able to extend to ministers
where a minister in another place is involved, thanks to
the house’s support of the position I have taken.
In respect of these matters, as Ms Pulford again advises
the house today on Mr Barber’s concern about the
non-provision of an answer that I had asked for within
two days, there has been a practice — and I can
confirm that, having looked at unanswered questions —
that for quite some months now answers have not been
provided where the person that they were directed to
was indeed the Leader of the Government in this house
either in his own capacity or as a representative of
certain ministers from the other place. I must say that
from my point of view the minister continues to be a
minister, and although he is not in this place, as with
ministers in the other place, I think that there is a
capacity to provide answers. I would have hoped to
have had those answers, but I understand Ms Pulford’s
position that she has put to the house. To that extent,
and given the remarks or the explanation provided by
Ms Pulford, can I indicate that I am in no position to
take the matter further in terms of further direction from
the Chair. The fact that certain questions have not been
answered is really in the hands of the house.
Mr Davis — On a point of order, President, I have a
further matter and it relates to the question without
notice put on 18 August that you reinstated — I think
that is probably the best phrase — yesterday. I have
received a further response from the Minister for
Regional Development. This relates to briefings she
may or may not have received in her role as Minister
for Regional Development, and there are a number of
problems with this response. The first is that even in the
response here the original question has been clipped
and the explanation of the link to her portfolio has been
deleted. Beyond that, it was a very simple question of
whether a briefing had been received or not and
whether a briefing, if received, would be made public.
This response makes no attempt to respond to that
matter at all. It is a question of whether the briefing was
received or not. I cannot answer that. If it was received,
the question sought to ask: would it be made public?
This further response equally makes no attempt at all to
answer either of those questions.
The PRESIDENT — Order! Under the standing
orders I have no opportunity to seek a further response
in regard to a matter. I can reinstate once to seek the
reconsideration of a minister to hopefully satisfy the
questioner, but in respect of that having been provided,
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which as I understand is the case here, I have no
capacity to reinstate a second time.
Ordered that answer be considered next day on
motion of Mr DAVIS (Southern Metropolitan).
Ms Crozier — On a point of order, President,
yesterday following a question that I asked of
Minister Mikakos in relation to the Parkville youth
justice centre and an employee who was injured at the
time, you asked that both the original and the
supplementary questions be reinstated. The minister has
not even addressed the supplementary question at all in
relation to the question that I asked about whether the
WorkSafe order been adhered to and if so at what cost.
I would ask that this question be reinstated.
Ms Mikakos — On the point of order, President,
actually I have responded to the member. I would also
point out that the member, in both questions she posed
yesterday, had more than one question in her
substantive question and her supplementary question,
and this has been a regular practice of the member. I
think I would be seeking your guidance in terms of
having regard to precedents in relation to this matter in
terms of the permissibility of a member essentially
asking multiple questions in the course of asking
particular questions in the house. But I have actually
responded to the member in relation to this matter.
Ms Wooldridge — On the point of order, President,
if it might be helpful, the minister’s response in relation
to the supplementary question that the provisional
improvement notice (PIN) has been lifted does not
actually answer the question as to whether the order has
been complied with. In fact the minister herself says
that it is just a commitment to do so — to lift the
PIN — not the actual completion of it, which is actually
a different question. So I would say that there are two
questions, which were accepted by the minister, but she
has not answered either of those.
The PRESIDENT — Order! My view is that in fact
the minister has answered the supplementary question
to the extent that she can at this time in so much as the
answer that has been provided is that they have
committed to complete the improvement notice. There
has been a suggestion about cost that Ms Crozier has
raised. The way I would read this answer, it actually has
not been done yet. It is simply a commitment to do it.
On that basis the cost might not be available, so the
minister is not necessarily in a position to provide that.
From my point of view I cannot direct the minister how
to answer, and not providing a cost in this instance is
consistent with what the minister has said is the current
status of this position.
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CONSTITUENCY QUESTIONS
Western Victoria Region
Mr PURCELL (Western Victoria) — My
constituency question today is addressed to the Minister
for Mental Health. The biggest single killer of men
under 45, as the chamber would know, is suicide. I was
very pleased with the government’s budget allocation
of $27 million for community-based suicide prevention
across six Victorian communities. Unfortunately my
home shire of Moyne, which has a suicide rate three
and a half times higher than the state average, was
overlooked as part of this project. The growing need for
services has led to the development of the Great South
Coast suicide prevention strategy titled Fight for Your
Life, which aims to halve suicide in the region by 2023.
In light of our failure to secure funding through the
$27 million fund, I ask the minister: will the
government help save lives in my region by funding the
Great South Coast suicide prevention strategy?

Eastern Metropolitan Region
Ms WOOLDRIDGE (Eastern Metropolitan) — My
constituency question today is for the Minister for
Public Transport, and I ask: can she please provide
details about the proposed new bus route 343 between
Greensborough and Diamond Creek, including when
the route will commence and the route that it will take. I
do ask the minister to genuinely answer this question
from my constituents because it is important
information in terms of planning for their public
transport needs.
This new bus route 343 has been outlined in the recent
publication from the Level Crossing Removal
Authority on the Hurstbridge railway line upgrade, and
it talks about the creation of a new bus route 343
between Greensborough and Diamond Creek, with a
time frame of 2017, but there has been no other detail
provided to the community. There has, as far as I am
aware, not been consultation, so it would be very
helpful to have some further detail so I can inform my
constituents of these plans.

Northern Metropolitan Region
Mr ELASMAR (Northern Metropolitan) — My
question is for the Minister for Multicultural Affairs.
There are very many multicultural groups in my area. A
number of them have applied for funding under the
various categories for which funding is available. These
groups carry out an enormous number of activities in
my area as well as providing much-needed services to
the multicultural communities in Northern Metropolitan
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Region. They also organise many festivals that are
enjoyed by countless members of the broader
community in the area. I am aware that applications
were closed in late April. Could the minister please
advise me when the funding will be announced so that
the much-needed funds will be available to these
groups as soon as possible?

South Eastern Metropolitan Region
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — My constituency question is to the
Minister for Police, and it concerns the recent reduction
in hours for the Endeavour Hills police station.
Endeavour Hills, indeed much of the south-east now,
has had a dramatic increase in rates of crime under this
government. We have seen the influx of gang-related
crime — the Apex gang, among others. We have seen
carjackings. We have seen house invasions. We have
seen a general escalation in the level of criminal activity
through the south-east, and we have seen no positive
response from this government. In fact we have seen
the opposite, and the recent reduction in hours at the
Endeavour Hills police station — this is a station which
was built as a 24-hour station — is unacceptable. I ask
the Minister for Police why she supported and
condoned the reduction in police hours at the
Endeavour Hills police station.

Eastern Victoria Region
Ms SHING (Eastern Victoria) — My question is to
the Minister for Resources in the other place,
Mr Noonan, and it relates to the Andrews Labor
government commitment to place a permanent ban on
onshore unconventional gas — news which is
extremely welcome and has come with enormous relief
for the communities of the Gippsland area as well as
the Colac area, who have been in a constant state of
confusion around their future and the risks presented to
agricultural land and communities in potentially
affected areas. The question that I have for the minister
is for information to be provided about the way in
which the further work to be conducted around research
needed for conventional onshore gas will occur and
how that will affect the communities of Gippsland and
necessarily involve them so that the advice provided to
the chief scientist and developed in accordance with the
Victorian Farmers Federation and other consultation
principles reflects the views of the community.

Northern Victoria Region
Ms LOVELL (Northern Victoria) — My question
is for the Minister for Public Transport and is regarding
first-class ticketing and seating for V/Line trains. I have
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recently been contacted by a constituent who lamented
the casual disregard shown by some passengers on
V/Line trains who, she said, get on and sit anywhere
they like. She advised that passengers with standard
tickets regularly go into the first-class section and
remain there, despite the conductor’s attempts to move
them on. She advised that, while these passengers may
move when the conductor is in view, they return once
the conductor has gone.
This constituent feels that the introduction of transport
police or protective services officers (PSOs) from
Spencer Street to Broadmeadows on V/Line services
bound for Shepparton would see all passengers settle
into the correct carriages and seats and that by this stage
of the journey they would be less likely to move
around. Will the minister introduce transport police or
PSOs from Spencer Street to Broadmeadows on V/Line
trains bound for Shepparton to address the issues my
constituent has raised?

Southern Metropolitan Region
Ms PENNICUIK (Southern Metropolitan) — My
question is for the Minister for Major Projects, who, I
understand, took on this portfolio on 23 May. It relates
to a question I asked the Minister for Planning on
5 May. At that time he had responsibility for Major
Projects Victoria (MPV). My request was that the
government not extend the contract with Walker
Corporation for the development of Kew Residential
Services, except to restore the heritage-listed buildings
and parklands in accordance with the current Heritage
Victoria permit conditions. The answer the minister
gave me on 9 June was:
… MPV is considering whether KDC is entitled to an
extension of the project term under the terms of the project
agreement, taking into account the status of the project and
expert advice.

However, it has come to my attention that in fact the
contract was renewed on 27 April and that on 28 April
Walker withdrew its appeal to the Heritage Council of
Victoria, so my question to the minister is: could you
clarify the dates with regard to the extension of this
contract and the length of term for which contract has
been extended?

Eastern Victoria Region
Ms BATH (Eastern Victoria) — A young man
contacted my office this week regarding the difficulty
he is having finding employment in the Latrobe Valley
in the field of horticulture. Despite adequate training
and work experience, finding work in the valley is
proving very difficult for this man and other young
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people in the region. The latest figures show that there
are 9731 fewer people employed in full-time work in
the Latrobe-Gippsland region than before Daniel
Andrews came into government. Australian Bureau of
Statistics data indicates that the region’s unemployment
rate is at 8.2 per cent, 2.1 per cent higher than in
December 2014. More concerning is the rising youth
unemployment rate in the area. The Latrobe-Gippsland
youth unemployment rate has steadily increased since
late 2014, and was at 12.8 per cent in June. I ask the
Minister for Regional Development: what is this Labor
government doing to tackle youth unemployment in the
Latrobe Valley region?

Southern Metropolitan Region
Mr DAVIS (Southern Metropolitan) — My
constituency question today is to the Minister for Public
Transport. Given that construction of the government’s
sky rail — something that nobody voted for — is to
begin this week, will the government finally produce
the documents that were ordered to be produced to the
Legislative Council on 24 February this year for tabling
on 22 March, which is now 156 days ago? In asking
that, I ask whether or not the government is deliberately
holding that information back from the community and
keeping the community in the dark on what is a
monstrous, noisy and ugly sky rail that nobody voted
for? How can honest and genuine community
consultation occur with this framework? I therefore ask:
when will the government release these documents?
The PRESIDENT — Order! It is a fine line on that
one in terms of whether or not it is a constituency
question. On this occasion I will let it stand.
Mr Davis — It is in my electorate, President.
The PRESIDENT — Order! I know it is in
Mr Davis’s electorate, but there are broader aspects to
this than what the constituency question is actually
asking.

Western Metropolitan Region
Mr MELHEM (Western Metropolitan) — My
constituency question is to the Minister for Families
and Children, the Honourable Jenny Mikakos. This
week is National Literacy and Numeracy Week, which
gives us the opportunity to focus on raising awareness
of the importance of literacy and numeracy in
children’s early years with educators, families and
carers. It was great that the minister last week launched
the Let’s Count numeracy program for Victorian
children who need it most. Educators, parents and
carers have a big impact on children’s education. We
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need to make sure that we give them the opportunity to
engage in programs that deliver positive outcomes, in
order to set children up for their lives. Given the
importance of these programs I ask that the minister
advise me on the specific areas in my electorate that
will benefit from this program.
Sitting suspended 1.03 p.m. until 2.09 p.m.

BUSINESS OF THE HOUSE
Notices of motion
Debate resumed.
Mr FINN (Western Metropolitan) — I rise to speak
on this motion today, and regrettably I find myself in a
situation where I have to take a contrary view to
Ms Symes. As sad as it may be, there are certain
principles involved and I must put them first and
foremost.
When I first rose in the Victorian Parliament back in
October 1992 in the other place I was the first speaker
of that Parliament, as I was the youngest member. I was
not just the youngest member in the other place but also
the youngest member in the entire Parliament. Actually,
that is not so; I was the second youngest member. The
youngest member was a bloke called John
Pandazopoulos. Good numbers of government
members will remember him; they knifed him before
the last election.
I recall getting up and speaking in that speech about the
need for us to return more respect to our society and the
need for respect to be something that we adhere to at a
much greater rate than we had been doing up until that
point. Unfortunately in the almost 25 years since that
speech, respect seems to have gone out the window.
We have seen bashings, sexual assault, home invasions
and carjackings — indeed a whole range of violent
crimes — go through the roof. That is basically a lack
of respect for other people. If you have respect for
others, you do not commit those sorts of crimes.
Over the years we have heard from the Labor Party
about the respect that they have for the parliamentary
institution, about the respect that they have for this
house and about how the changes that were made
during the Bracks years were based on — well, so they
said — respect for this house. I have to wonder about
that just now, because here we have a situation where a
member of Parliament is being denied entry to this
house on the basis of a payback. That is not respectful
of the Parliament, it is not respectful of the people of
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Victoria and it is certainly not respectful of the member
involved.
I know Luke O’Sullivan, and I have known him for a
very long time, back to the days when we were fighting
to retain Essendon Airport as an operational airport all
those years ago. He is a very good man. He comes from
a very good family. He would be — and he will be at
some stage, I have no doubt — an ornament to this
Parliament; he will be a major plus to this Parliament.
Why the Labor Party has taken the attitude it has of not
allowing him to come in, of refusing to hold a joint
sitting to stop him from becoming a member of
Parliament, is quite frankly mystifying to most people.
But of course when you have a party that indulge in the
sort of activity that has been exposed this week, you
can expect anything from them — and expect anything
from them, well, indeed we do.
This house passed a motion calling on the government
to produce documents — a perfectly democratic
process. A debate was held, a vote was taken and this
house voted to ask the government for certain
documents. The government refused. The government
held the Parliament in contempt. The Parliament was
held in contempt by the ALP. When that occurred we
had precedent to allow the government to take action
against the Leader of the Government. I was in this
house some years ago when Mr Lenders was suspended
I think twice, from memory.
Mr LEANE (Eastern Metropolitan) — I move:
That the question be now put.

The DEPUTY PRESIDENT — Order! Does
Mr Leane have six other members to stand in support of
that motion?
Required number of members having risen:
The DEPUTY PRESIDENT — Order! I will put
the motion forthwith.
House divided on Mr Leane’s motion:
Ayes, 15
Carling-Jenkins, Dr (Teller)
Dalidakis, Mr
Eideh, Mr
Elasmar, Mr
Herbert, Mr
Leane, Mr
Melhem, Mr (Teller)
Mikakos, Ms

Mulino, Mr
Patten, Ms
Pulford, Ms
Purcell, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms

Noes, 19
Atkinson, Mr
Barber, Mr (Teller)

Morris, Mr
O’Donohue, Mr
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Bath, Ms
Crozier, Ms
Dalla-Riva, Mr (Teller)
Davis, Mr
Dunn, Ms
Finn, Mr
Fitzherbert, Ms
Hartland, Ms
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Ondarchie, Mr
Pennicuik, Ms
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Springle, Ms
Wooldridge, Ms

Pairs
Tierney, Ms

Lovell, Ms

Motion negatived.
Mr FINN (Western Metropolitan) — It is
interesting indeed that when we talk about the concept
of respect the Labor Party tries to shut the debate down.
We mention the word ‘respect’ and the Labor Party
tries to shut the debate down, because we know the
Labor Party has no idea what respect is. We know the
Labor Party does not even respect its own people.
Ms Mikakos — On a point of order, Deputy
President, Mr Finn is actually misleading the house,
because the only thing that is being prevented from
happening is us debating a bill clamping down on child
sexual offences. You should be ashamed, Mr Finn.
The DEPUTY PRESIDENT — Order! There is no
point of order. Mr Finn, to continue.
Mr FINN — It is fascinating to see the Labor Party
fight the concept of respect.
Ms Crozier — They are fighting themselves.
Mr FINN — They do fight themselves. When you
see what they have been up to this week, when you see
the backstabbing and the backbiting that has been going
on in the Labor Party, is it any wonder that they do not
want to talk about respect — because respect is
something they have absolutely no concept of, no
concept of at all. What they have shown here today in
trying to shut down this debate once again is total
contempt for the Parliament. They have shown
contempt for the Parliament, they have shown contempt
for the electorate and they have shown contempt for the
very concept that makes our parliamentary democracy
the great thing that it is. What do we need to convince
the government that there are very important issues that
need to be debated today?
Ms Shing interjected.
Mr FINN — No, there are. I have gone through the
notice paper, and I have found a few motions that I
would not mind debating today, I have to say to you,
and the motion as put forward by Ms Symes would
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deny me the chance to debate these motions. That
offends my concept of fairness, I have to say.
Mr Ramsay interjected.
Mr FINN — No, I do not think so. The first one that
grabbed my attention was one from Mrs Peulich. She is
calling on the City of Moreland — is it a Labor or a
Greens council, because it is a sort of a combination? It
is a coalition out there, is it not, much the same as in
here.
An honourable member — It’s a love-in.
Mr FINN — A love-in, yes. Mrs Peulich is calling
on the Parliament to condemn the City of Moreland —
and there is no shortage of reasons to actually do
that — for its ban on Christmas decorations and calls
on the state government to defend the religious freedom
and religious diversity which underpin our democracy.
Given that is now into September, it will not be long.
We have got the footy finals now, we have got the
Melbourne Cup — —
Ms Lovell interjected.
Mr FINN — Well, we have not got the footy finals,
but the footy finals are on. Then we have the Spring
Racing Carnival, and before you know where we are, it
will be Christmas. I do not know how many shopping
days there are until Christmas, but there will not be too
many. So it is important that we actually debate this
motion before we get much further down the track, or it
will be too late for this year.
I think that everybody has the right to celebrate
Christmas. If they want to celebrate Christmas,
everybody has the right to celebrate that. If the City of
Moreland — and the City of Yarra might perhaps go
down the same way — attempts to stop anybody from
celebrating Christmas, I think that that is something that
we as legislators in the state should really take up as a
matter of importance, and we are not going to be able to
do that today if Ms Symes’s motion is approved.
Mr Melhem — On a point of order, Deputy
President, Mr Finn is debating a motion proposed by a
member of the opposition which is not the subject of
the motion we are dealing with. I do not see the motion
on our list of notices. From memory I think it is
Mrs Peulich’s motion, so he can debate that on
Wednesday. I ask you, Deputy President, to ask him to
get back to the motion.
Mr FINN — On the point of order, Deputy
President, Mr Melhem is having a lend of you in a
fairly big way, because I in fact did mention that it is
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Mrs Peulich’s motion and I was not debating the
motion itself but debating the need to debate the motion
before we go much further. I submit to you most
respectfully, Deputy President, there is no point of
order.
The DEPUTY PRESIDENT — Order! There is no
point of order.
Mr FINN — That is what I thought. Oh, he is back
again, is he? God strike a — —
Mr Melhem — On a point of order, Deputy
President, Mr Finn just repeated that he is actually
debating a motion on the notice paper which is an
opposition motion and which can be debated at any
time he wishes during opposition business. I ask you,
Deputy President, if you can revisit your ruling on the
matter.
Mr FINN — On the point of order, Deputy
President, Mr Melhem is really trying one on today. I
think that it would probably be not good for this
Parliament, and certainly not this house, if you are
actually sucked in by him. I once again submit that
there is no point of order.
The DEPUTY PRESIDENT — Order! I remind
Mr Finn to be relevant to the motion, please.
Mr FINN — Yes. I am very much in favour of
speaking to the motion, which is exactly what I have
been doing now for about 12 or 121⁄2 minutes. The
motion that has been put by Ms Symes would stop a
great deal of debate on some very important issues.
I see a number of motions on the notice paper that
relate to the Country Fire Authority (CFA) debacle —
the situation where the Premier, the former minister, the
CFA, the United Firefighters Union chief and the whole
box and dice are all in there making a total hash of our
firefighting capability.
Summer is not far away, Deputy President, and it is
important. In fact all we need is a spurt of hot weather,
which is not unknown in September, and all of a
sudden we are in the fire season. So, it is important that
we get the opportunity — —
The DEPUTY PRESIDENT — Order! You are
talking about general business. I want you to be
relevant to the government business motion.
Mr FINN — No, I am not debating general
business. I am not debating general business at all.
Ms Shing interjected.
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Mr FINN — Pull your head in, will you?
Mr Mulino — On a point of order, Deputy
President, Mr Finn is flouting your earlier ruling in that
what he is doing is consistently referring to matters that
are not on the government’s list of notices of motion.
What we are debating is whether or not what Ms Symes
moved earlier, which was to adjourn a specific set of
notices of motion, should be agreed to or not. Mr Finn
is just randomly raising issues off the top of his head.
He is not referring to specific motions. What is the
number? He is flouting your earlier ruling, Deputy
President.
Mr FINN — On the point of order, Deputy
President, the motions that I am discussing here are on
the notice paper; they are there. I know there are some
members of the government who do have a bit of
trouble reading, but I am very happy to go over there
and point it out to them. There is no point of order. In
fact this is a frivolous point of order and one that is
again showing disrespect to the Parliament.
The DEPUTY PRESIDENT — Order! I remind
you, Mr Finn, to be relevant to the government business
notice of motion. I ask you to continue and to be
relevant to the government business notice of
motion 25.
Mr FINN — Whatever you say, Deputy President. I
am with you all the way. I just want to wrap up my
contribution in my last 20 seconds. The fact of the
matter is that it is time that this government started
showing some respect for this Parliament instead of
carrying on like bloody pork chops. That is — —
The DEPUTY PRESIDENT — Order! The
member’s time has expired.
Mr LEANE (Eastern Metropolitan) — I just want to
make a brief contribution to the debate on this motion.
We know what the motion is about. We know the
motion is to try to delay the legislative program of the
government. But I have been here a long time, and that
is not going to happen. The program will go through
one way or another, and no-one cares about all these
sorts of stunts. If this is part of the opposition’s plan to
try to get re-elected, they are on the wrong tram, as
Mr Finn was on the wrong tram when he was talking
about the wrong motions before. So I wish them luck.
In response to the debate, thank God for Mr Barber and
the Greens. Mr Barber definitely proves time and time
again that he is the smartest man in the world. Where
would we be without Mr Barber? I have said it before,
but I am sure it is true that Mr Barber has counted to
infinity twice. He is the smartest man, and I am sure
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Stephen Hawking has him on speed dial. When he
wants a bit of a chop-out and help with one of his
theories about the universe, I am sure Mr Barber is the
one Stephen Hawking would want to contact
straightaway. Maybe there is a bit more to Mr Barber as
far as trying to move to the right with his new
colleagues to the right. After a — —
Ms Pennicuik — On a point of order, Deputy
President, I just wonder if you could ask the speaker to
return to the substance of the motion.
The DEPUTY PRESIDENT — Order! I ask
Mr Leane to be relevant to the motion.
Mr LEANE — I was just rebutting some of the
contributions that have been made during the debate on
this motion. I understand Mr Barber’s concern after an
unsuccessful federal campaign, despite wrapping
primary schools completely in green plastic —
amazing. In response to some concerns of the
opposition, they are bringing up the Country Fire
Authority (CFA) and they are talking about the member
that is not present here and their concerns about a
particular member.
Ms Shing — Which one? Mr Jennings.
Mr LEANE — No, not Mr Jennings, they do not
care about him. But if they are really concerned about
the livelihood of the particular member who is not here,
I would suggest to the Liberal Party that they use some
of the funds from their bogus website about being
champions of the CFA, the one where they say, ‘Protect
the CFA. Sign up here’. Then you get a letter from
Michael Kroger asking you for some money. Maybe it
would be a good use of that money to put it towards
Mr O’Sullivan and give him a bit of a chop-out if they
are really concerned about his — —
Mr Finn — On a point of order, Deputy President,
there were a number of points of order during the
course of my address to this house, pointing out that I
may not have exactly been on the topic. I would suggest
to you very, very strongly that Mr Leane is way, way,
way off the topic, and on the question of relevance I
suggest that you redirect him to the motion before the
house.
Ms Shing — On the point of order, Deputy
President, it is an irony more delicious than anything
that I have eaten from Sessions Cafe today that Mr Finn
should be raising this as a point of order when he
flouted the nature of relevance, paid lip-service to the
government business program and actually sought to go
off on a frolic of his own like some verbal lamb through
the corridors of Parliament. I would seek to hear
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Mr Leane in response to the issues which Mr Finn
himself raised by opening the door.
Mr Ondarchie — On the point of order, Deputy
President, and in response to Ms Shing’s contribution, I
think she was actually debating the matter as it stands.
Understandably we are listening to the preamble from
Mr Leane, and no doubt he will get to the amble very
shortly, but I would ask you to encourage him to get
back to the motion at hand.
The DEPUTY PRESIDENT — Order! I ask
Mr Leane to be relevant to the motion on the
government business program please.
Mr LEANE — I am trying to, and I think in fairness
there was quite a bit of latitude given to people opposite
when they brought up internal party tensions and relied
on reports from certain journalists at the Herald Sun —
and they are the same journalists who write reports
about the Liberal Party as well. I do not know if they
relish that, because when we talk about the CFA there
is the reality that Andrew Ford has been promised a
preselection, and it seems to be somewhere in the
south-east. Then you get the same journalists writing
stories about Mrs Peulich being tapped on the shoulder
in the south-east, which makes me wonder if that is
where Mr Ford from the association will end up. For
me personally — and it is the Liberals’ decision — —
Mr Ondarchie — On a point of order, Deputy
President, admittedly this only happened a few minutes
ago so it might have escaped Mr Leane’s memory, but
you did direct him to go back to the motion at hand, and
now he is off on some sort of flotilla across Port Phillip
Bay about something. Could you bring him back to the
motion at hand.
The DEPUTY PRESIDENT — Order! I ask
Mr Leane to please be relevant to the motion on the
government business program.
Mr LEANE — I will be relevant. The relevance is
that this is just a ploy to delay the legislative program.
The legislative program will get through. Unfortunately
for some I have been here a long time. This has
happened on both sides of the chamber. As I said,
people are not interested in stunts. The opposition think
they are being clever talking about Labor people.
Obviously that can work two ways. All sorts of
aspersions can be cast in these sorts of debates. As I
was going to say, I do not know why the party would
even entertain replacing Mrs Peulich. Unfortunately we
on this side actually rate her. I do not know what
madness would bring people to do that.
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Mr Finn — On a point of order, Deputy President, I
would suggest to you that what Mrs Peulich may or
may not do is as relevant to this debate — in fact
considerably less relevant to this debate — as putting
an axe into a minister’s head. Mr Leane is off with the
fairies again. I ask you to bring him back to the motion
before the house. He needs to listen to your ruling and
come back to the motion before the house.

Section 6 of the application act overrides the charter in respect
of the uniform law, and bodies performing functions or
exercising powers under the uniform law. However,
statements of compatibility are still required for any bills that
amend the uniform law. The charter continues to apply to all
provisions of the application act other than the uniform law.

The DEPUTY PRESIDENT — Order! Mr Leane
is to be relevant to the motion.

Clause 5 of the bill amends the application act to require the
Victorian Legal Services Board (the board) to maintain a
register of disciplinary action (the register) taken against
lawyers enrolled or practising in Victoria, in relation to a
finding of unsatisfactory conduct or professional misconduct
against the lawyer. It also allows the board to provide
information contained on the register to the public, including
on the board’s internet site. The details to be recorded on the
register are specified in the bill and include the lawyer’s name
and address for service, and details of the disciplinary action
taken.

Mr LEANE — I will, and I suppose we are all
having a lesson in being careful about what you ask for
here. I will end my contribution by saying that we will
be all right, we will get our legislation through. You can
put on your stunts, and we will stay as long as we want.
Threats to us that we will be here until Sunday — we
will be here until Sunday. It is our legislation. We have
got more concern than you have. We talk about respect,
yet even when we try to give respect to this chamber
and say to the opposition, ‘Yes, you can have two more
constituency questions’, your leader stands up and says,
‘No, I don’t want them to do it’. I do not know. We
have bent over backwards to try to show respect in
here, and it gets thrown back in our face. As I said, we
are not concerned, and we will carry on with our
agenda. We will keep doing what we are doing in our
electorates, and we will be okay.
Motion agreed to.

LEGAL PROFESSION UNIFORM LAW
APPLICATION AMENDMENT BILL 2016
Statement of compatibility
For Mr HERBERT (Minister for Training and
Skills), Ms Pulford tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter’), I make this
statement of compatibility with respect to the Legal
Profession Uniform Law Application Amendment Bill 2016
(the bill).
In my opinion, the Legal Profession Uniform Law
Application Amendment Bill 2016, as introduced to the
Legislative Council, is compatible with human rights as set
out in the charter. I base my opinion on the reasons outlined
in this statement.
Overview
The bill makes technical amendments to the Legal Profession
Uniform Law Application Act 2014 (the application act),
including to the Legal Profession Uniform Law (uniform
law), which is a schedule to the application act.

Human rights issues
Register of disciplinary action

Pursuant to section 13 of the charter, a person has the right
not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with, or to
have his or her reputation unlawfully attacked. An
interference with privacy will be lawful if it is permitted by
law, is certain, and is appropriately circumscribed. An
interference will not be arbitrary provided that the restrictions
on privacy are reasonable in the particular circumstances and
are in accordance with the provisions, aims and objectives of
the charter.
Clause 5 of the bill is relevant to the right to privacy and
reputation by requiring the board to keep the register.
However, I do not consider that the clause unlawfully or
arbitrarily interferes with the right to privacy.
The interference with privacy and reputation will be lawful as
the bill clearly specifies the matters that can be recorded on
the register, for example, the lawyer’s name. The interference
is appropriately circumscribed because the matters to be
recorded relate to a lawyer’s professional life and will only
include details of disciplinary action that is taken after a
formal finding of unsatisfactory professional conduct or
professional misconduct against a lawyer by the board.
The bill also contains safeguards to prevent inappropriate
disclosure of the details of disciplinary action taken against an
individual. These include:
the board must not record or publish disciplinary action
until either the end of the appeal period for the
disciplinary action, or the determination of any appeal;
a lawyer has a right to apply to the Victorian Civil and
Administrative Tribunal (VCAT) for an order that
disciplinary action not be recorded on the register where
it was taken while the lawyer had an injury or illness;
information recorded on the register is to be kept for five
years, or if the action has effect for a longer period, the
period during which it has effect;
orders cautioning a lawyer or making a recommendation
in relation to his/her practising certificate will not be
recorded; and
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the board will be subject to non-disclosure orders by a
court or tribunal, and the general prohibition on
disclosure of information in the uniform law
(section 462) will not be limited by the provisions
relating to the register (although the name and
particulars of a lawyer and the type of disciplinary action
must still be recorded).

The interference with privacy will not be arbitrary, because it
is part of the board’s functions to record and publish
information relating to professional conduct matters. There is
a strong public interest in the maintenance of the register, as it
allows consumers of legal services to obtain information
about a practitioner with whom they may deal. There are
more limited expectations of privacy in this type of regulatory
environment.
I also note that the board, as a public authority, will be bound
to consider the charter when recording and publishing
information on the register.
Power for the board to vary practising certificates where
unsatisfactory professional conduct found
Under the uniform law, the local complaint-handling
authority (in Victoria, this is the Victorian legal services
commissioner (‘the Victorian commissioner’)) may find that
a lawyer has engaged in unsatisfactory professional conduct.
It may make orders, including a recommendation that the
local licensing authority (in Victoria, this is the board) impose
a condition on the lawyer’s practising certificate. Imposing a
condition on a lawyer’s practising certificate might restrict,
for example, the type of work the lawyer can engage in and
consequently the lawyer’s business and income. Clause 8 of
the bill ensures that, under the uniform law, the board has a
clear power to act on the commissioner’s recommendation.
Clause 8 raises the right to privacy and reputation under
section 13 of the charter. If the board acts on the Victorian
commissioner’s recommendation and imposes a condition on
a lawyer’s practising certificate, this must be recorded on the
register of disciplinary action and may be made public by the
board. As discussed above, the recording of this type of
information on the register does not limit the right to privacy
and reputation.
The right to a fair hearing in section 24 of the charter includes
the right to have civil proceedings determined by a
competent, independent and impartial court or tribunal. This
right might be relevant to clause 8 of the bill. However, the
uniform law includes a right of appeal by a practitioner to
VCAT, both for findings of unsatisfactory professional
conduct by the Victorian commissioner (section 314), and for
a decision of the board to impose a condition on a practising
certificate (section 100). As appeal rights are maintained, and
as VCAT conducts its proceedings with procedural fairness, I
do not consider that the right to fair hearing is limited.
For the reasons outlined above, the amendments contained in
this bill are compatible with human rights as set out in the
charter.
The Hon. Steve Herbert, MLC
Minister for Training and Skills
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Second reading
Ms PULFORD (Minister for Agriculture) — I
move:
That second-reading speech be incorporated into Hansard.

House divided on motion:
Ayes, 15
Carling-Jenkins, Dr
Dalidakis, Mr
Eideh, Mr
Elasmar, Mr (Teller)
Herbert, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms

Mulino, Mr
Patten, Ms
Pulford, Ms
Purcell, Mr (Teller)
Shing, Ms
Somyurek, Mr
Symes, Ms

Noes, 19
Atkinson, Mr
Barber, Mr
Bath, Ms (Teller)
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Dunn, Ms (Teller)
Finn, Mr
Hartland, Ms
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
Pennicuik, Ms
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Springle, Ms
Wooldridge, Ms

Pairs
Tierney, Ms

Fitzherbert, Ms

Motion negatived.
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

The bill will make a number of minor and technical
amendments to the Legal Profession Uniform Law
Application Act 2014 (the application act), including to
the Legal Profession Uniform Law (the uniform law),
which is a schedule to the application act.
The act commenced on 1 July 2015 and created a
harmonised system for the regulation of the legal
profession in Victoria and NSW. Victoria is the ‘host
jurisdiction’ for the uniform law, and amendments
made to the uniform law are automatically applied in
other participating jurisdictions. The bill will make
amendments to the uniform law and to the application
act that have been identified by regulatory stakeholders
since the commencement of the scheme and that are
intended to improve its operation.
The bill will amend the uniform law to specify that
Australian-registered foreign lawyers may practise
foreign law in partnerships solely comprising
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Australian-registered foreign lawyers. The uniform law
currently requires that a partnership of foreign lawyers
also include at least one Australian legal practitioner.
Previously, the former legal profession legislation in
NSW and Victoria allowed partnerships consisting only
of Australian-registered foreign lawyers. That
legislation allowed foreign legal partnerships to
establish an Australian presence to advise on foreign
law, without requiring at least one partner to be
admitted to the Australian legal profession. The bill will
reinstate the former position and will facilitate the
internationalisation of legal services in Victoria and
NSW.
The bill will amend the uniform law to enable a local
licensing authority to impose a condition on the
practising certificate of a lawyer after the
complaint-handling authority has made a finding of
unsatisfactory professional conduct against the lawyer
or associate and has recommended that the condition be
imposed. This provision will ensure that the licensing
authority has a clear power to impose conditions on a
lawyer’s right to practise in order to protect consumers
where an adverse finding about the lawyer’s
professional conduct has been made.
The bill will amend the uniform law to provide that the
interjurisdictional bodies that oversee the uniform law,
the Legal Services Council (the council) and the
commissioner for uniform legal services regulation,
may provide a single consolidated set of audited annual
financial statements to meet their financial reporting
obligations. The bodies are highly integrated at an
organisational level, and it is impractical for separate
financial statements to be prepared.
The bill will remove the obligation on individual staff
members of regulatory bodies to report, and to provide
documents to police or other relevant authorities about,
suspected serious offences. Often staff members will
not be best placed to reach a reliable view about
whether an offence was committed. The obligation will
continue to apply to the council and the other regulatory
bodies, and any responsibility of individual staff
members to report offences and provide related
information and documents will fall within the scope of
their employment and regulatory duties.
The bill will amend the application act to ensure that
there is sufficient authority for the Victorian legal
services board (the board) to maintain a register of
disciplinary action taken against lawyers enrolled or
practising in Victoria. Under the former Victorian legal
profession legislation there was a specific requirement
for the board to keep the register; however, the
requirement was not replicated in the application act.
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The register is an important consumer protection tool,
and the bill will ensure that it continues to be available
to clients of legal practitioners to ensure that they are
fully informed when making decisions about the legal
services they engage.
I commend the bill to the house.
Debate adjourned on motion of
Mr RICH-PHILLIPS (South Eastern
Metropolitan).
Debate adjourned until next day.

POWERS OF ATTORNEY AMENDMENT
BILL 2016
Statement of compatibility
For Mr HERBERT (Minister for Training and
Skills), Ms Pulford tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the ‘charter’), I make this
statement of compatibility with respect to the Powers of
Attorney Amendment Bill 2016.
In my opinion, the Powers of Attorney Amendment Bill
2016, as introduced to the Legislative Council, is compatible
with human rights as set out in the charter. I base my opinion
on the reasons outlined in this statement.
Overview
The main purpose of this bill is to make amendments to the
Powers of Attorney Act 2014 (the act) to improve its
operation by resolving issues identified by key stakeholders
(including the Office of the Public Advocate, State Trustees
Limited, the Victorian Civil and Administrative Tribunal and
the Law Institute of Victoria), following its commencement
on 1 September 2015.
Powers of attorney (POAs) are legal documents that allow an
adult with decision-making capacity (the principal) to appoint
another (the attorney) to make decisions on their behalf. A
person has decision-making capacity if they: understand the
information relevant to and the effect of the decision; retain,
use or weigh up that information in making the decision; and
can communicate the decision.
Prior to the act commencing there were four types of POAs in
three acts in Victoria. The act consolidated enduring POAs
for financial matters under the Instruments Act 1958 and
appointments of enduring guardians (enduring POGs) under
the Guardianship and Administration Act 1986 into new
consolidated EPOAs for personal or financial matters or both.
The act did not consolidate EPOAs (medical treatment) under
the Medical Treatment Act 1988, which continue to be
regulated separately. Only minor amendments were made to
general POAs under the Instruments Act, which are called
general non-enduring POAs under the act.
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In addition, the act created the role of a supportive attorney to
support the principal to make and give effect to some or all of
their own decisions. The act also provided better guidance on
assessing a person’s decision-making capacity and improved
protections against abuse of enduring POAs.
Human rights issues

Thursday, 1 September 2016

Freedom of movement and property rights
Section 12 of the charter provides that every person lawfully
within Victoria has the right to move freely within Victoria
and to enter and leave it and has the freedom to choose where
to live. Section 20 of the charter provides that a person must
not be deprived of his or her property other than in
accordance with the law.

Charter rights that are relevant to the bill
The public advocate and state trustees are public authorities
and therefore are obliged to consider the charter in making
decisions under the act.
The proposed amendments are designed to improve the
operation of the act and the human rights of principals
including those who lack capacity.
These rights include the right under the charter to:
recognition and equality before the law (section 8);
freedom of movement (section 12);
privacy and reputation (section 13); and
property rights (section 20).

Sections 12 and 20 are relevant because EPOAs under the act
authorise an attorney to make decisions on behalf of a
principal in relation to the principal’s personal matters (such
as where the principal lives), financial matters (including the
disposal of the principal’s property) or other matters specified
in an EPOA. Any limitation on a principal’s ability to make
their own decisions about such matters arises from their
decision-making incapacity, and attorneys must act within the
limits of the authority conferred by the EPOA and the
principles and powers conferred by the act.
The amendments in the bill will clarify the scope of the
powers that may be conferred by an EPOA under the act to
meet the concerns of stakeholders about some technical
problems with the wording of the relevant provisions in
section 22 of the act. The amendments will thereby simplify
them and help to make EPOAs more accessible.

In my view the bill does not limit these rights.

Accordingly, these rights are not limited by the bill.

Recognition and equality before the law

Privacy and reputation

Section 8(1) of the charter provides that every person has the
right to recognition as a person before the law. Section 8(3) of
the charter provides that every person is equal before the law
and has the right to equal and effective protection against
discrimination. The act promoted these rights by defining
decision-making capacity and the principles that were to
inform the exercise of powers under an EPOA so as to
maximise a principal’s autonomy and ability to participate in
the community; and by including stronger powers and
remedies to prevent the abuse of a principal who did not have
decision-making capacity. The bill, by improving the
operation of EPOAs, promotes these rights.

Section 13(a) of the charter provides that a person has the
right not to have his or her privacy, family, home or
correspondence unlawfully or arbitrarily interfered with.

The bill will clarify the scope of the powers of an attorney
appointed under an enduring power of attorney. The bill will
also clarify that a principal can appoint more than one
alternative attorney or supportive attorney for each attorney or
supportive attorney respectively, as well as that an alternative
attorney or supportive attorney can be appointed for more
than one attorney or supportive attorney respectively.
The bill will provide greater consistency in the processes for
revoking an old enduring power of attorney made under the
Instruments Act 1958 and an old enduring power of
guardianship made under the Guardianship and
Administration Act 1986 and a new enduring power of
attorney made under the act. It will enable these instruments
to be automatically revoked by the making of a new enduring
power of attorney, unless the principal specifies otherwise.
The relevant provisions will meet the concerns of
stakeholders about some technical problems with the new
EPOAs and will thereby simplify them and help to make
EPOAs more accessible. They will promote a principal’s
right to recognition and equality before the law.

Both an attorney under an EPOA and a supportive attorney
under a supportive attorney appointment are able to access
personal information about the principal as part of their role.
They are also authorised to access such information covered
by other acts that regulate the disclosure of and access to
personal information.
Section 13(a) is relevant because the bill amends the Privacy
and Data Protection Act 2014 to ensure that a supportive
attorney can access information on behalf of the principal as
part of his or her role to support the principal to make his or
her own decisions. However, the power of the supportive
attorney to access the principal’s personal information does
not limit the charter right because it is neither unlawful nor
arbitrary.
Any information provided to a supportive attorney is lawful
because it will be provided under a legal power, that is, the
supportive attorney appointment. The power is designed to
serve the purpose of assisting the supportive attorney to carry
out his or her role to support the principal to make his or her
own decisions.
The Hon. Steve Herbert, MLC
Minister for Training and Skills
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Second reading
Ms PULFORD (Minister for Agriculture) — I
move:
That the second-reading speech be incorporated into
Hansard.

House divided on motion:
Ayes, 15
Carling-Jenkins, Dr
Dalidakis, Mr (Teller)
Eideh, Mr
Elasmar, Mr
Herbert, Mr
Leane, Mr
Melhem, Mr
Mikakos, Ms

Mulino, Mr
Patten, Ms
Pulford, Ms
Purcell, Mr
Shing, Ms (Teller)
Somyurek, Mr
Symes, Ms

Noes, 19
Atkinson, Mr
Barber, Mr
Bath, Ms
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr
Dunn, Ms
Finn, Mr
Hartland, Ms
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr (Teller)
Pennicuik, Ms
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Springle, Ms (Teller)
Wooldridge, Ms
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Prior to the act commencing on 1 September 2015,
there were four types of powers of attorney in three acts
in Victoria. The act consolidated enduring powers of
attorney for financial matters made under the
Instruments Act 1958 and enduring powers of
guardianship made under the Guardianship and
Administration Act 1986 into a new consolidated
enduring power of attorney that allows a principal to
make an enduring power of attorney for personal or
financial matters or both in the one document. An
enduring power of attorney can start or continue after
the principal loses capacity to make those decisions for
themselves.
The act also created the role of a supportive attorney to
support the principal to make and give effect to their
own decisions, provided better guidance on assessing a
person’s decision-making capacity, and improved
protections against abuse of enduring powers of
attorney.

Motion negatived.

The act was passed with bipartisan support and has
been welcomed for the improvements it made through
consolidation, simplification and increased recognition
and protection of the rights of vulnerable Victorians.
However, since the act commenced operation, users of
the act have brought a number of ambiguities with its
operation to the attention of the government. The
proposed amendments to the act contained in this bill
are largely technical but are necessary to resolve some
of these ambiguities and improve the act’s operation.

Ms PULFORD (Minister for Agriculture) — I
move:

Clarifying the scope of an attorney’s powers under
an enduring power of attorney

Pairs
Tierney, Ms

Fitzherbert, Ms

That the bill be now read a second time.

The bill will make amendments to the Powers of
Attorney Act 2014 to resolve a range of urgent issues
with the operation of the act identified by key
stakeholders.
Powers of attorney are legal documents that allow an
adult with decision-making capacity (the principal) to
appoint another (the attorney) to make financial,
personal or medical decisions on their behalf. A person
has decision-making capacity if they: understand the
information relevant to, and the effect of, the decision;
retain, use or weigh up that information in making the
decision; and can communicate the decision.
The act aims to make it easier for Victorians to plan for
their future needs by creating a more streamlined
process for making enduring powers of attorney, whilst
also increasing protections against abuse of vulnerable
people.

Currently, the act provides in section 22 that a principal
can authorise an attorney to either ‘do anything on
behalf of the person that a person can lawfully do by an
attorney’, or to make decisions in relation to personal or
financial matters or both. This choice of options is
reflected in the form that has been produced for
principals and their advisers to use.
The ‘do anything’ provision was included as a catch-all
provision to ensure that there were no gaps in a
principal’s choice of powers. It replicated a similar
provision in the Instruments Act. However, the
availability of an alternative option to give an attorney
authority for both personal and financial matters
presents an unclear and confusing choice for principals
and their advisers as to which of the two broad sets of
powers to select. Because the ‘do anything’ power
would include authority to act in personal and financial
matters, the bill will remove the alternative option for a
principal to confer power to undertake both personal
and financial matters.
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The change will not affect any enduring powers of
attorney for both personal and financial matters made
prior to the commencement of the amendments. Nor
will the bill affect a principal’s existing power to
confine an attorney’s authority to personal or financial
matters only, or to specific matters identified in the
enduring power of attorney. The form will be amended
and an explanation that the ‘do anything’ option
includes the power to act in personal and financial
matters will also be inserted.
Appointment of more than one alternative attorney
for each attorney and an alternative attorney for
more than one attorney

Thursday, 1 September 2016

attorney made under the act as far as it is inconsistent,
unless the principal specifies otherwise. This provision
does not cover old enduring powers of attorney made
under the Instruments Act or old enduring powers of
guardianship made under the Guardianship and
Administration Act. It also only applies to the extent of
any inconsistency with the later enduring power of
attorney, which is a difficult test to apply, because of
the uncertainty in determining which parts of an earlier
instrument might be directly or indirectly inconsistent
with a later instrument.

Under the act, a principal can appoint an alternative
attorney or alternative supportive attorney for any
attorney under an enduring power of attorney or
supportive attorney appointment. The alternative
attorney can step in if the attorney resigns or is unable
to perform their role.

Where a principal wishes to revoke an existing
instrument without making a new one, the transitional
provisions do not allow the new revocation processes
under the act to apply. This means that an old enduring
power of attorney can be only revoked using the
approved form or procedures under the Instruments
Act. An old enduring power of guardianship must be
revoked using the prescribed form in the Guardianship
and Administration Act.

However, the act is unclear whether more than one
alternative attorney (for example, two adult children)
can be appointed for each attorney. Commonly a
principal wants to appoint attorney A (usually the
spouse) and alternative attorney B (usually an adult
child) and alternative attorney C (usually an adult child)
jointly. It is also unclear whether an alternative attorney
can be appointed for more than one attorney. For
example, a principal may want an alternative attorney
to be available to step into the shoes of either or both of
two attorneys, if they become unavailable.

The bill will amend the act to create more consistency
by providing for the automatic revocation of an old
enduring power of attorney, an old enduring power of
guardianship or an enduring power of attorney under
the act, when a new enduring power of attorney is
made, regardless of the matters covered by the new
enduring power, unless the principal specifies
otherwise. This will provide a clearer delineation
between the enduring powers that are operating and
those that have been revoked, thereby reducing the risk
of abuse.

The bill clarifies this by providing that more than one
alternative attorney or alternative supportive attorney
can be appointed for each attorney or supportive
attorney, and an alternative attorney or alternative
supportive attorney can be appointed for more than one
attorney or supportive attorney.

The bill will also provide that where an old enduring
power of attorney or enduring power of guardianship
has not been revoked under the act (as amended), a
principal can revoke them using the new revocation
procedure in the act. This will provide consistency and
convenience in using the same prescribed forms and
requirements to notify particular affected parties.

Revocation of old and new enduring powers
There are two situations in which an old enduring
power of attorney made under the Instruments Act or
an old enduring power of guardianship made under the
Guardianship and Administration Act might need to be
revoked. The first is where a new, replacement
enduring power of attorney is being made under the act.
The second is where the principal is not making a new,
replacement enduring power of attorney, but
nevertheless wishes to revoke a previous instrument.
The transitional provisions in the act do not allow for a
simple procedure in these situations.

Minor and technical amendments
In addition, the bill will make a number of minor and
technical amendments to the act. For example, it will
clarify that the public advocate has a right to apply for a
rehearing before the Victorian Civil and Administrative
Tribunal without having been a party to the proceeding
at first instance.
Accordingly, the bill will make a number of
amendments to the act that will improve its operation.
I commend the bill to the house.

Under the act, the making of a new enduring power of
attorney will revoke an earlier enduring power of
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Debate adjourned on motion of
Mr RICH-PHILLIPS (South Eastern
Metropolitan).
Debate adjourned until next day.

CROWN LAND LEGISLATION
AMENDMENT BILL 2016
Statement of compatibility
For Mr JENNINGS (Special Minister of State),
Ms Pulford tabled following statement in
accordance with Charter of Human Rights and
Responsibilities Act 2006:
In accordance with section 28 of the Charter of Human Rights
and Responsibilities Act 2006 (the charter), I make this
statement of compatibility with respect to the Crown Land
Legislation Amendment Bill 2016 (the bill).
In my opinion, the bill, as introduced to the Legislative
Council, is compatible with the human rights as set out in the
charter. I base my opinion on the reasons outlined in this
statement.
Overview of the bill
The bill amends several acts relating to Crown land to:
(a) improve the effectiveness of enforcement for any
contravention of regulations made under the
Conservation, Forests and Lands Act 1987, Crown Land
(Reserves) Act 1978, Land Act 1958 and Land
Conservation (Vehicle Control) Act 1972;
(b) improve and modernise the regulation-making power in
the Crown Land (Reserves) Act to enable better
management of reserves;
(c) improve the regulation-making power in the Land Act
relating to fees; and
(d) make other minor or consequential amendments or
corrections.
Human rights issues
Section 12 — Freedom of movement
Section 12 of the charter provides for the right for every
person to move freely within Victoria and to enter and leave it
and to have the freedom to choose where to live.
This right is relevant to clause 9(1) of the bill which inserts a
power into section 13 of the Crown Land (Reserves) Act to
enable regulations made under that section to provide that a
land manager can set aside areas in a reserve and permit,
restrict or prohibit access to that area. The ability for land
managers to set aside areas in reserves helps to facilitate
management of conflicting recreational uses, reduce risks to
public safety and protect sensitive conservation areas from the
impacts of recreation. This type of power already exists in
other Crown land legislation, including the National Parks
Act 1975, Forests Act 1958 and Alpine Resorts
(Management) Act 1997.
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Setting aside areas in reserves is commonly used to support
revegetation of degraded or damaged habitat areas, where
prohibiting or restricting visitor access is essential to improve
the survival rate of young plants. In most cases, access to a set
aside area is likely to be prohibited on a temporary basis.
However, there may be times where prohibiting access is
permanently required because it is considered necessary to
mitigate a significant risk to public safety or provide ongoing
protection of sensitive habitat or breeding sites of threatened
or endangered species.
The bill itself does not purport to set aside any areas of land or
prohibit access to such areas within a reserve. Rather, it
provides the power for regulations to be made under
section 13 of the Crown Land (Reserves) Act that include
provisions enabling a land manager to set aside an area of
land within a reserve as and when required. As a result,
clause 9(1) of the bill does not limit the rights under
section 12 of the charter.
However, as a result of the bill, regulations may be made in
the future under section 13 of the Crown Land (Reserves) Act
that include provisions enabling a land manager to set aside
an area of land in a reserve. A subsequent decision to set aside
a prohibited access area may limit the right to freedom of
movement, to the extent that a person is able to move freely
around Victoria by passing across what might become a
prohibited access area. When making regulations and setting
aside a prohibited access area, the minister or the relevant
land manager (as the case requires) will need to consider the
human rights set out in the charter in accordance with their
obligations under that act. Any limits on people’s movements
would only be imposed to the extent necessary to fulfil the
purpose of setting aside the area of land.
Section 19 — Cultural rights
Section 19 of the charter provides for the rights of Aboriginal
persons to maintain their distinctive spiritual, material and
economic relationship with the land and waters and other
resources with which they have a connection under traditional
laws and customs.
This right is relevant to clause 9(1) of the bill which amends
section 13 of the Crown Land (Reserves) Act to enable
regulations made under that section to provide that a land
manager can set aside areas in a reserve and permit, restrict or
prohibit access to that area. For the same reasons as those
mentioned above in relation to section 12 (regarding freedom
of movement), the bill does not limit the rights under
section 19 of the charter because the bill does not purport to
set aside any area of land or prohibit or restrict access to such
areas.
However, as a result of the bill, regulations may be made in
the future under section 13 of the Crown Land (Reserves) Act
that include provisions enabling a land manager to set aside
an area of land in a reserve. When making regulations and
setting aside a prohibited access area, the minister or the
relevant land manager (as the case requires) will need to
consider the human rights set out in the charter in accordance
with their obligations under that act.
As discussed above in relation to section 12, setting aside
prohibited access areas is a valuable tool used by land
managers to protect public safety, reduce the potential for
impacts on sensitive habitat areas or to support revegetation
programs in reserves. They may have temporary or
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permanent application, depending on the reasons for setting
aside the area of land. A decision to set aside a prohibited
access area in accordance with regulations may limit the
ability of Aboriginal persons to continue to enjoy their
distinct relationship with the land or to continue to take part in
cultural practices within prohibited access areas.
Any matters relating to cultural rights would be considered
both at the time that regulations are made and also at the time
the decision is made to set aside an area of land.
Consideration would be given to ways to mitigate potential
impacts on cultural rights, for example, by assessing whether
an exemption for the exercise of Aboriginal cultural practices
could be applied or limiting the duration of the prohibition on
access without compromising the purpose of the restriction or
prohibition. This would be up to the land manager to assess in
determining the terms and conditions of the set aside. Any
limits on cultural rights would only be imposed if they were
reasonable and justified in order to protect the area of land to
be set aside or to prevent risks to public safety.
Gavin Jennings, MLC
Special Minister of State

The government is pleased to introduce the Crown
Land Legislation Amendment Bill 2016 (the bill). In
summary, the bill amends several acts relating to
Crown land to:
improve the effectiveness of enforcement for any
contravention of regulations made under the
Conservation, Forests and Lands Act 1987, Crown
Land (Reserves) Act 1978, Land Act 1958 and Land
Conservation (Vehicle Control) Act 1972;
improve and modernise the regulation-making
power in the Crown Land (Reserves) Act to enable
better management of reserves;
improve the regulation-making power in the Land
Act relating to fees; and
make other minor or consequential amendments and
corrections.

Second reading
Ms PULFORD (Minister for Agriculture) — I
move:
That the second-reading speech be incorporated into
Hansard.

House divided on motion:
Ayes, 15
Carling-Jenkins, Dr
Dalidakis, Mr
Eideh, Mr
Elasmar, Mr
Herbert, Mr (Teller)
Leane, Mr
Melhem, Mr
Mikakos, Ms
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Mulino, Mr (Teller)
Patten, Ms
Pulford, Ms
Purcell, Mr
Shing, Ms
Somyurek, Mr
Symes, Ms

Improving the effectiveness of enforcement of
offences on Crown land
The Andrews Labor government is committed to the
care and protection of Victoria’s valuable natural assets
located on Crown land. Good land management
includes deterring behaviour that threatens the health of
these assets or presents a risk to public safety.
Many offences in Crown land legislation are aimed at
regulating behaviour that may cause considerable,
permanent harm to the natural environment. Such
offences include driving off road, damaging or
destroying vegetation, natural features or native fauna
and polluting. One of the keys to ensuring that these
regulatory measures provide effective deterrence is the
ability to impose suitable penalties.

Noes, 19
Atkinson, Mr
Barber, Mr
Bath, Ms
Crozier, Ms
Dalla-Riva, Mr
Davis, Mr (Teller)
Dunn, Ms
Finn, Mr
Hartland, Ms (Teller)
Lovell, Ms

Morris, Mr
O’Donohue, Mr
Ondarchie, Mr
Pennicuik, Ms
Peulich, Mrs
Ramsay, Mr
Rich-Phillips, Mr
Springle, Ms
Wooldridge, Ms

Pairs
Tierney, Ms

Fitzherbert, Ms

Motion negatived.
Ms PULFORD (Minister for Agriculture) — I
move:
That the bill be now read a second time.

Penalties for a range of offences in some of the Crown
land legislation are currently very low — ranging from
around $30 to just over $750 — and have not changed
substantially since the acts first commenced. For
instance, offences for breach of regulations made under
the Land Conservation (Vehicle Control) Act are the
most commonly detected and prosecuted of all offences
under the range of regulations enforced by public land
managers. Yet the maximum penalty is only $500 and
has not changed since 1972. Penalties for offences are
not consistent across Crown land tenures, with much
higher penalties applying in respect of similar offences
in the National Parks Act 1975, Forests Act 1958 and
Wildlife Act 1975.
The bill will increase the maximum penalty that may be
imposed for contravention of regulations made under
the Conservation, Forests and Lands Act, Crown Land
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(Reserves) Act, Land Act and Land Conservation
(Vehicle Control) Act to 20 penalty units (equating to
just over $3000 in 2015–16). This will enable
regulations to prescribe penalties that are more
proportionate to the seriousness, harm and nature of an
offence, reflecting community expectations regarding
the protection of Victoria’s important natural values. It
will also help to standardise maximum penalty amounts
across Crown land legislation. Tougher penalties will
increase the intended deterrent effect of regulatory
offences, and improve the effectiveness of enforcement
by land managers.
The bill also amends:
the Land Conservation (Vehicle Control) Act to
increase the maximum penalty to 20 penalty units
for an offence related to erosion hazard areas and
clarify matters relating to discretionary powers in
regulations and the ability of authorised officers to
take proceedings for a contravention; and
the Land Act to remove the requirement for penalties
to be enforced through summary proceedings, which
will enable the issue of penalty infringement notices.
Improving and modernising the regulatory tools for
management of reserves
Regulations are a key tool used by Parks Victoria and
other land managers for the management of reserves.
They help to regulate behaviour to support conservation
of natural values, minimise conflict between reserve
users and reduce health and safety risks.
The bill will improve and modernise the
regulation-making power in section 13 of the Crown
Land (Reserves) Act to improve administrative
efficiency and enable land managers to more effectively
carry out day-to-day operational decisions in reserves.
In particular, the bill:
inserts an explicit power to enable regulations to
provide that a land manager can set aside areas in a
reserve for management purposes, such as
prohibiting access to protect areas being revegetated;
broadens the fee power by enabling the setting of
fees for use of land in a reserve authorised by a
permit;
enables regulations to provide for an exemption from
or a reduction, waiver or refund of any tolls, fees,
rent or other charges imposed by the regulations; and
clarifies matters relating to discretionary powers in
regulations.
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These amendments will improve consistency across
Crown land legislation under which reserves are
managed.
The bill also makes consequential amendments to other
acts relating to regulations on Crown land as a result of
the new provisions.
Providing greater flexibility in setting fees in
regulations made under the Land Act
The bill amends section 413 of the Land Act to provide
for improved flexibility in the setting of fees in
regulations and for the minister to have the ability to
grant exemptions, reductions, waivers or refunds from
fees prescribed.
This will assist in achieving land management
objectives associated with granting licences. For
example, the Department of Environment, Land, Water
and Planning issues riparian management licences on
behalf of the minister to complement an agreement
between a catchment management authority and a
landholder to improve management of riparian areas,
including fencing and revegetation. Currently, fees
imposed under the Land Regulations 2006 can act as a
barrier to achieving agreement with landholders. The
potential to waive such fees would provide an incentive
to assist with the uptake of these agreements and the
issue of riparian management licences.
Other amendments
The bill will also update the definition of ‘public land’
in the Land Conservation (Vehicle Control) Act to
remove redundant categories and take the opportunity
to make statute law revisions to various Crown land
acts.
Conclusion
The bill will benefit the community and the
environment by improving various enforcement and
regulation provisions to enable more effective and
efficient management of various areas of Crown land.
I commend the bill to the house.
Debate adjourned for Mr DAVIS (Southern
Metropolitan) on motion of Mr Rich-Phillips.
Debate adjourned until next day.
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act in the presence of a child were. This bill will
address these issues by clarifying Victoria’s law on
sexual offences.

Committee
Resumed from 30 August; further discussion of
clause 1.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — When we adjourned the committee on
Tuesday evening we were talking about a number of
statements that the Attorney-General had made in his
second-reading speech. One that I was seeking further
information on from the minister was in relation to the
statement that Victoria’s sexual offences laws have led
to numerous appeals and retrials and have been the
subject of criticism over the years. That question related
to the source of the criticism of these laws, and the
minister provided information that some of this
criticism had emanated from the judiciary through the
course of trials. The minister undertook to obtain
information as to for which trials under which
circumstances the judiciary had been critical of these
laws. I wonder if the minister can now provide that
information to the committee.
Mr HERBERT (Minister for Training and
Skills) — Of course I can. As Mr Rich-Phillips knows,
there have been many judges who have criticised laws
of sexual offence in Victoria. This has included the
extensive criticism of the law of rape before the 2014
amendments. It has also included observations on the
effect of unclear and complex sexual offences laws in
trials. In the case of Wilson v. The Queen [2011]
VSCA 328 Justice Maxwell said:
… the law governing the trial of sexual offences is now so
extraordinarily complex as to throw into doubt the
expectations on which the system of trial by jury is founded.
Those expectations are, first, that a judge can reasonably be
expected to explain the relevant law to the jury, in all its
permutations and combinations, without falling into error;
and, secondly, that the jury can reasonably be expected not
only to comprehend the law as so explained, but to apply it, in
all its permutations and combinations, to the evidence which
they have heard.

Further, the Victorian Law Reform Commission’s Jury
Directions — Final Report recommended that work be
undertaken to review the substantive law on sexual
offences to reduce complexity and therefore reduce the
complexity of corresponding jury directions.
Further, in the case of Azadzoi v. County Court of
Victoria [2013] VSC 161, which I am sure
Mr Rich-Phillips is familiar with, contains an extensive
judgement of 48 pages where the court was required to
determine what the elements of the offence of indecent

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that response,
the reference to the two cases and in particular the
reference to the judgement by Justice Maxwell in the
Court of Appeal. The section of the judgement the
minister referred to quotes Justice Maxwell talking in
general terms around the complexity of sexual offences
under the common law and under the Crimes Act 1958.
In that case did Justice Maxwell make specific
criticisms of those sexual offences laws, and does this
bill respond to any specific criticisms of those laws by
Justice Maxwell?
Mr HERBERT (Minister for Training and
Skills) — Justice Maxwell’s statement is very, very
clear, and I would not even presume to interfere or to
interpret it. It is very clear to me. I cannot say any more
than what it is. It is about the jury directions, the
complexities of the law and the permutations and
combinations that make it hard for both the judge and
jury. Mr Rich-Phillips also asked on Tuesday evening a
couple of other questions that I said I would get back to
him on. He asked: what is the difference in volume
between sexual offence appeals versus non-sexual
offence appeals? As noted in the 2013 consultation
paper of the Department of Justice:
The County Court is Victoria’s principal trial court. Almost
50 per cent of all trials that go to verdict in the County Court
are sexual offence trials. In 2002–03 only 36 per cent of all
trials were sexual offence trials. Over the last 10 years there
has been an 81 per cent increase in the number of sexual
offence trials. This reflects an increase in the proportion of
sexual offence cases as well as an increase in the overall
number of trials conducted.

These high numbers contribute to high numbers of
appeals against convictions in sexual offence cases,
which of course we are hoping to reduce by simplifying
many elements of the law and making them more
clearly understandable to juries.
Mr Rich-Phillips also asked why the second-reading
speech says that sexual offence laws are being tested
more than ever before. The fact is that there are more
sexual offence cases going to trial. The County Court’s
2013–14 annual report says:
The statewide proportion of all cases finalised as a plea of
guilty remained unchanged at 71 per cent, while the
proportion of sexual offence cases that resolved as a plea of
guilty fell from 51 per cent to 44 per cent.
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The County Court’s most recent annual report,
2014–15, notes that:
Overall, sexual offences accounted for 23 per cent of criminal
initiations —

but accounted for 40 per cent of criminal trials.
The law on sexual offences is tested in the trial as the
jury must understand and apply the law. That is one of
the great premises of this piece of legislation that we
are all agreed on. The law may be tested again on
appeal against conviction by the accused. Cases in
which there are numerous charges and numerous
complainants, as is common in sexual offending against
children, are particularly complex. This complexity
increases the likelihood that there will be an appeal
against conviction — hence such a massive amount of
work to rewrite our laws.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that
information. It is very helpful to the committee to
understand that background. I just seek some
clarification. The minister referred to the increase in the
proportion of sexual offence trials in the County Court
over the period — it is up to roughly 50 per cent of
current trials. What I was particularly interested in was
the reference to the disproportionate increase in appeals
on sexual offence trials. Yes, there has been an increase
in the number of appeals in sexual offence cases, but is
the minister able to indicate whether that is a greater
increase than simply the increase in the number of
sexual offence cases — that is, in 2016 we are now in
an environment where a guilty verdict in a sexual
offence case is more likely to be appealed than it was,
say, a decade ago, with the statistics that the minister
referred to? Are we seeing more appeals from a given
number of cases?
Mr HERBERT (Minister for Training and
Skills) — I do not have the County Court’s annual
report with me. I would have to get that information. I
would say, though, that I would hope that as a primary
thrust of this bill, when it gets accepted, in fact it
alleviates the issue that Mr Rich-Phillips is talking
about.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that. I am just
wondering if his advisers would be able to elucidate on
that point, given that this is a matter that the
Attorney-General raised, which suggested, to take the
Attorney-General’s words, that the issue is not just the
growth in the number of sexual offence cases but rather
that more of those cases are ending up in appeal. Is that
reflected in — —
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Mr HERBERT (Minister for Training and
Skills) — And the point being that less people are
pleading guilty, so you have longer cases.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I take that point, and I was going to
come to the point about pleas as well, but perhaps just
on the issue of appeals, I would like to know whether
there is a disproportionate increase in the proportion of
sexual offence cases that are appealed. Separately, on
the issue of guilty pleas, which the minister referred to
and indicated that there has been a decline in the
proportion of them, is it the government’s expectation
that with the passage of this legislation a greater
proportion of people brought to trial in sexual offence
cases will plead guilty than is currently the case, where
it has fallen to 40 per cent?
Ms PENNICUIK (Southern Metropolitan) — Just
to add to that, the other thing that is mentioned in the
second-reading speech, or the other aspect mentioned in
the second-reading speech in addition to appeals, is
retrials. The Attorney-General was saying that there is a
disproportionate number of appeals and retrials, so just
to assist you, Minister, the bundling of those two things
together would be useful, I think.
Mr HERBERT (Minister for Training and
Skills) — Thank you, Ms Pennicuik. On the final point
asked by Mr Rich-Phillips: we would hope so, but we
live in a complex world of ever-changing predatory
behaviour. What should happen with this law is that by
clarifying the capacity of the judge to give directions to
the jury and the jury to understand the elements of the
law, as in the rewrite, hopefully we should see greater
clarity of decisions and we would hope there would be
less appeals, but I am not a mind-reader, to be honest,
nor a future portrayer.
I have sought advice from the advisers in the box, as
Mr Rich-Phillips requested. They do not have that
information with them. I am sure it is available in
various annual or other reports, but I do not have that
right now. And I say the same to Ms Pennicuik.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I wonder if the minister’s advisers
might be able to get that information before this
committee concludes or whether we should report
progress. It is a fairly fundamental question. The
government is advancing this legislation on the basis
that it is presumably seeking to reduce the number of
cases that go to appeal. It has referred to a
disproportionate increase in the number of cases going
to appeal, so it would be useful to understand at least
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approximately the quantum of that disproportionate
increase in appeal cases.
Mr HERBERT (Minister for Training and
Skills) — It is an important piece of legislation. The bill
is clear. It has been thoroughly consulted on right
across, as I said in my summary, the whole gamut of
members of the legal profession. I think it is very clear.
I think the aims are very clear. Particular components of
it are very clear. You might not agree with all of them,
but if you are saying that that aspect is germane to the
opposition opposing the bill, then that is a decision for
you.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — No, Minister, I am not saying it is
germane to the opposition opposing the bill, because it
is not the opposition’s intention to oppose the bill, but it
is seemingly one of the key arguments the government
is advancing for the reason it is bringing forward this
legislation, and I thought it would be not unreasonable
for the government to be able to provide some basic
statistics to support its contention that there has been a
disproportionate increase in appeals in sexual offence
cases. I am surprised that having considered this matter
on Tuesday night you and your advisers have come
back here today without that basic information. I am
wondering if we could get that before the committee
concludes.
Mr HERBERT (Minister for Training and
Skills) — I do not believe that is the case. We have
come back with copious information. I can only say
what I can say. If we can, we will give it to you,
depending on how many hours you want to spend on
this, Mr Rich-Phillips. It might depend on that answer.
We all know the antics that are going on today. This is
a very important piece of legislation. If we can get it,
we will.
Ms PENNICUIK (Southern Metropolitan) — I do
concur with the point that is being made by
Mr Rich-Phillips in that if you read the second-reading
speech, it is really a basis on which the government is
proceeding with this legislation, which does make very
substantial changes to the Crimes Act in particular with
regard to these offences. I think that all parties, apart
from certain particular issues we have raised, are
generally supportive of that. I am not trying to steal
Mr Rich-Phillips’s thunder, but under the established
case law here we do need to have that basis. I am
actually surprised that the statistics were not included in
the second-reading speech. I think it is not just for the
benefit of Mr Rich-Phillips and me; it would also be for
the benefit of the committee and the general community
to have those statistics. They must be available if the
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government has made the claim in the second-reading
speech. I just think it is part of the general context, and
if the minister could provide it, that would be good.
Mr HERBERT (Minister for Training and
Skills) — I have given my answer: if I can, I will. I will
say we have wasted 6 hours between the Greens and
the opposition today on a tactic to delay the
government’s bill. This is a very, very important bill,
and I would be shocked, as would so many in the
Victorian community, if because of the internal tactics
that are being played out today this bill was delayed.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, perhaps if you made some
attempt to get the information the committee is seeking,
this committee stage and these questions could proceed
a bit quicker. I would ask again if you are able to seek
this information from your advisers. This is something
the Attorney-General has asserted in his second-reading
speech as one of the principal reasons this legislation is
being introduced, and I am again surprised that you
have come back to this committee after it was
considered last Tuesday night without this basic
information about what you claim is a disproportionate
increase in appeal cases related to sexual offences.
Mr HERBERT (Minister for Training and
Skills) — Mr Gordon Rich-Phillips, I repeat my
answer: if I can, I will. But as for coming back, we have
come back with very detailed answers to the three
questions you put on notice. We all know the games
that are being played out here. You can say whatever
you want; the facts are the facts. This is simply a
delaying tactic on your behalf to delay the
parliamentary proceedings on this very important bill,
and quite frankly I think it is shameful.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, while your advisers are
seemingly seeking that information — and I am happy
to report progress if that is necessary — I would like to
move on to another matter that is raised in the
Attorney-General’s second-reading speech, which
relates to the adoption of language around cognitive
impairment and mental illness. The second-reading
speech makes the point that the bill before the house
adopts contemporary language around offences relating
to persons with cognitive impairment or mental illness.
Can the minister explain what the policy rationale is in
this regard? What problems have been encountered
with the current law in the Crimes Act which require a
change of language in respect of mental illness and
cognitive impairment to be incorporated? What is the
issue that is being addressed there?
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Mr HERBERT (Minister for Training and
Skills) — I think it is very clear in the bill. I am
surprised you cannot understand it, quite frankly,
Mr Rich-Phillips. The issue is of people with mental
disability being prey to sexual activity, and making sure
that we have clarity around them has been well
workshopped and well discussed with the judiciary and
a whole range of other experts in there to make sure
that we get better clarity in the law. You understand
that, and I understand that.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — The government has indicated it
wants the passage of this legislation today, but I have to
say the petulant approach of the minister to this
committee stage some 15 minutes in, before we have
even got to the detail of the bill, is unhelpful. It is not at
all advancing what the government says is its objective
in the passage of this legislation. I understand that other
members of the chamber who are involved in this
committee stage have specific questions with respect to
a number of clauses of this bill, and I think the passage
of this legislation would be helped considerably if the
minister actually cooperated with this process, as his
other ministerial colleagues have been able to do with
their respective legislation without the petulance we are
seeing now. I would encourage the minister to be more
responsive to the matters that are being raised with him
if it is his genuine desire that this legislation proceed.
The members who are in the chamber now — who are
all, as I understand, looking to participate in
committee — all raised a number of matters in the
second-reading debate with respect to this legislation. It
is not unreasonable that the minister and his advisers be
in a position to address the matters that were raised in
the second reading and no doubt will be raised when we
get to the relevant clauses of the bill. We heard from the
government. We heard from Minister Mikakos earlier
in the day how important this legislation is. If the
government genuinely regards this legislation as
important, I would have thought it would be in a
position to address matters that have been raised
through the course of the second-reading debate.
I will go back to the point I raised. The
Attorney-General’s speech raises the issue of the need
to change the language with respect to cognitive
impairment and mental illness. What I seek from the
minister is an understanding of how the language in the
current Crimes Act with respect to mental illness has
been deficient in respect of the handling of sexual
offence cases where the victim has had cognitive
impairment or mental illness.
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Mr HERBERT (Minister for Training and
Skills) — I take exception to the characterisation by
Mr Rich-Phillips. Quite frankly, the hypocrisy here is
gobsmacking. I am more than happy — in fact I am
waiting — to get through the clauses of this bill for the
members here who have substantive issues to raise.
You have been given an answer, and the answer is very
simple. You know that answer. It has been
workshopped with the judiciary and with legal experts
around how the wording is, and we are identifying
where the problems are.
This going on and on about the second-reading speech
and the pedantic wording of it — and you can shake
your head as much as you want — you and I both know
is simply a delaying tactic, no matter which way you
want to put it. No matter which hypocritical line you
want to put, that is where it is. Let us get onto the
substantive issue of the bill, and I am happy to debate
clause by clause.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I take up the minister’s comment. Yet
again we seem to have the government with no concept
of its accountability and responsibility to this
Parliament. The fact that the Attorney-General or the
Department of Justice and Regulation may have
consulted with the judiciary or other stakeholders is
irrelevant to the consideration of this legislation by the
Parliament. The government and the minister — the
Attorney-General and his representative in this place —
are responsible to this house for accounting for their
policy decisions and the legislative proposals they bring
forward to this house, and that is the matter that is
under consideration this afternoon. So I would think
that it is in the government’s interest, if it wants to
expedite this legislation, to actually be able to address
the questions of policy that are being asked of the
minister today.
Mr HERBERT (Minister for Training and
Skills) — I am more than happy to address them. It is
important this bill goes through. I just point out the
hypocrisy that is going on here. Let us get to the
clauses, let us get to the actual legislation and let us
debate it. If you have substantive issues with the
legislation, then you should get to it, Mr Rich-Phillips.
It is not the government that is delaying this; you have
delayed it by 6 hours in this chamber. You will be
judged by your actions. If you want to delay this bill
today, then you will do it. It has nothing to do with me.
I can give you as many answers as you want, and you
will not accept them because of the tactics you are
taking on today.
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Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I would restate again that the minister
simply asserting that the government has consulted
with the judiciary and stakeholders does not give
account of the policy decisions the government is
bringing forward in this legislation. The
Attorney-General has set out in his second-reading
speech what he regards as the rationale for this
legislation. It is the arguments that the Attorney has put
forward in this legislation that the committee now seeks
to understand the basis of. If the minister can actually
address those questions, I think this will progress much
quicker.
Mr HERBERT (Minister for Training and
Skills) — Thank you, Mr Rich-Phillips. We are running
round and round in circles now. It seems that you are
going to continue with your tactics. I suggest that we
come to this when we hit clause 5 of the bill relating to
subdivision (8D) of the Crimes Act, which is on that
very point you are questioning.
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Mr HERBERT (Minister for Training and
Skills) — Thank you, Mr Rich-Phillips. I assume you
would have read the bill, but of course there are a whole
heap of changes in the bill about online predatory
behaviour and keeping children safe in their homes,
which is where a lot of the grooming goes on, a lot of
the trying to seduce young people goes on, and that was
explicit in the bill.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — So you are not sure if there is a policy
document of the government or not?
Mr HERBERT (Minister for Training and
Skills) — I have given you my answer. We are here
doing the second-reading speech on the bill. The bill
covers this is some detail, and when we get to that
section, I will be delighted to talk about it.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, is the ‘Safe in our Homes’
policy in the bill?

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — If the minister wishes to deal with that
in that clause — it was not a clause I was looking to
take into committee — we can, if that is the minister’s
preference.

Mr HERBERT (Minister for Training and
Skills) — There is a whole heap of legislation in the bill
about keeping children safe in their homes from sexual
activity, which is the whole purpose of this bill.

Minister, one of the other statements in the
second-reading speech I wish to raise with you is the
reference to:

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Is the ‘Safe in our Homes’ policy
referenced in the bill?

One of the government’s key goals is ensuring that children
are ‘Safe in our Homes’.

I understand that is a policy position of the government
or a policy document of the government. Can you
indicate to the committee what that policy actually is
and how that is relevant to this legislation?
Mr HERBERT (Minister for Training and
Skills) — Yes. We want children to be safe from
predatory activity.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, just to be clear, is this a
policy document? I ask this simply because it is
presented in the second-reading speech as a title in
quotations. Yes, everyone wants children to be safe —
that is a given — but is the reference here to a set of
policies the government has in place? I draw your
attention to the top of page 2 of the second-reading
speech. Is it simply a general statement — ‘We want
children to be safe’ — or is it actually a policy
document that the government is referring to here? Is
this an established policy of government, or is it simply
a statement ‘We want people to be safe’?

Mr HERBERT (Minister for Training and
Skills) — I have given the answer. We are talking about
this bill. If you want to talk about the general safety of
children in the home, at school and in the community,
there is a whole range of policies and legislation
covering that.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I will take it the minister is not clear
as to whether it is in the bill or not.
The second-reading speech goes on to state, ‘Clarifying
the law will reduce the risk of appeals and retrials’. Is
that a view that has been formed through the
consultation with the judiciary? The reason I ask this
question is because shifting from accepted and tested
law in the Crimes Act — albeit with a large element of
common law associated with its operation, where there
has been extensive case law established around sexual
offences — to an entirely new statutory framework, as
is being proposed by this legislation, introduces a large
element of uncertainty. In moving from what has been
tested — the Crimes Act 1958, the development of
sexual offences over that period through to date and the
case law associated with that, which is established,
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albeit complex — to a statutory framework which is
untested, what confidence and what evidence is the
government relying on to have confidence that this will
result in fewer appeals and retrials?
Mr HERBERT (Minister for Training and
Skills) — I have given you a fair bit of information on
this without going over it again, but it is a valid
question. The advisory group provides the advice on
this.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — How does the advisory group that
provides advice on this give us any indication of the
basis on which the government can be confident of a
reduction in retrials and appeals?
Mr HERBERT (Minister for Training and
Skills) — We have consulted widely on it.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — And what did they tell you?
Mr HERBERT (Minister for Training and
Skills) — They told us the bill needs to be rewritten.
We have gone through each aspect of it, and that is
what the whole bill is here for. We are trying to fix a
better legal basis; clarify, simplify, express new
behaviour; and bring our laws into community
standards. You know exactly what it is,
Mr Rich-Phillips. It is just a silly question, quite
frankly, and you know it. You are just delaying time.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Why does the government believe
that introducing a new untested statute will reduce the
risk of appeals?
Mr HERBERT (Minister for Training and
Skills) — Because we have consulted with experts.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, I would like to take you to
the reference in the explanatory memorandum on
page 1 of the bill, which refers to defences that have
been established under common law under the current
statutory framework and common-law framework. A
number of defences have developed in respect of sexual
offences. The explanatory memorandum indicates that
the bill will now provide transparency as to what are
defences to the sexual offences set out in the bill. Can
you indicate to the committee whether, in setting out
the defences in a statutory format in this legislation, any
accepted defences that are currently provided for either
in the Crimes Act or in common law with respect to
sexual offences are being removed?
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Mr HERBERT (Minister for Training and
Skills) — Clearly the laws are updated. As
Mr Rich-Phillips would know, in the explanatory
memorandum — I assume it is part 1 we are talking
about — since 1958, over many decades, offences have
been drafted in different ways. Usually the offences
rely on common law to include some fault elements —
intention, for instance, as you will know — and they
provide some defences.
The offences in this bill have been drafted using a
consistent approach, where all the elements in an
offence and relevant exceptions to defences are set out
in the bill, except for matters of general application of
offences, such as involuntariness or the defence of
mental impairment. Because of the previous reliance on
common law, for some offences the bill also expressly
indicates what does not constitute a defence. This
approach provides greater transparency about what
does and does not constitute a criminal offence and
when a person is or is not guilty of such an offence. In
that regard we have rewritten the laws to bring them
into a contemporary setting so they can be far more
appropriate and the courts can deal with the sorts of
offences we are seeing.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister. You have
referred to and quoted the paragraph that I was referring
to, but my question goes to whether, in enshrining the
defences in statute, the government is seeking to
remove any defences that have existed at common law
to date and that will no longer be applicable with the
creation of this statute.
Mr HERBERT (Minister for Training and
Skills) — Thank you, Mr Rich-Phillips. As I say, these
substantial rewrites are quite complex, and you would
need to go through them on a clause-by-clause basis. Of
course there are some changing practices in terms of
what defences are or are not acceptable. I know we are
going to come to some of those issues. Ms Pennicuik
has flagged that she wants to ask about them. Some
were in the Scrutiny of Acts and Regulations
Committee report, and we will get to those when we
can.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister. It is very helpful
to tell us that we would need to go through the bill to
find out! It would be useful if the government was
actually able to provide advice to this committee as to
whether it is seeking to remove defences that currently
exist at common law that will not exist under statute if
this bill passes. I rephrase the question: can the
government give the committee an assurance that no
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existing defence that exists under common law will be
removed by virtue of putting in place this statute?
Mr HERBERT (Minister for Training and
Skills) — Thank you, Mr Rich-Phillips. You really do
need to clarify which common laws you are talking
about. As you well know, the bill provides statutory
defences in terms of the statute, in terms of the law, on
a range of matters. I am happy for you to be specific,
and we will try and get a specific answer.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I think, Minister, the nature of
common law, by virtue of it being common law, means
we do not have a list of statutes to refer to. That is the
point of the question. It is your government that is
asserting it is creating in statute a suite of defences, and
I am asking you whether the government can provide
an assurance that the suite of defences that exist at
common law that have been used in sexual offence
cases are being recreated by the statute that you are now
seeking to pass. Given the government has elected to
create those defences in statute, I am seeking an
understanding of whether the government is doing that
comprehensively — whether you can provide that
assurance that the existing common law defences have
been reflected in this statute.
Mr HERBERT (Minister for Training and
Skills) — I thought I answered that, Mr Rich-Phillips. I
explained in terms of the explanatory memorandum
that there have been a whole heap of issues with
common law over the years and how it has been
interpreted, and what this does is, on expert advice,
provide statutes which expressly indicate what
constitutes a defence and what does not. It is pretty
straightforward, I would have thought.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, if it is straightforward, can
you provide the assurance that the existing common
law defences for sexual offences are being replicated in
statute here today?
Mr HERBERT (Minister for Training and
Skills) — As I say, the issue has been the way common
law offences have acted, and we have clarified this by
strengthening and being more specific in the statutes, as
we have been advised to do by the judiciary.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — So, Minister, are there any defences
that have been in common use in the last decade, for
example, in sexual offence cases which will not be
available once this bill is passed?
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Mr HERBERT (Minister for Training and
Skills) — Common law is common law. This bill
rewrites the existing statutes and makes them clearer
and better for the judiciary and jury directions for new
and emerging predatory behaviour and aspects of
sexual offences. It rewrites the statutes per se. Common
law is common law.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that answer.
To take it from a different angle, will the existing
common law defences which have been used in sexual
offence cases continue to be available in the common
law once this legislation is passed?
Mr HERBERT (Minister for Training and
Skills) — My legal advisers are having great difficulty
trying to work out exactly what you are getting at, but
basically I will be clear: it does not deal with common
law. It deals with the statutes and the rewriting of those
statutes.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — So, Minister, in creating this new
statute the bill in no way takes away from the existing
common law — can you give the committee that
assurance?
Mr HERBERT (Minister for Training and
Skills) — I think you are asking a question in such a
way that is not relevant to how the answer can be given.
I am sorry, but I shall seek a bit more advice.
Mr Rich-Phillips, as I said, I surmise that you can never
get an answer the way you are putting it, but let me give
you what I have been advised of in regard to, as best as
we can give you, an answer on the points you are
raising. The bill does not create common-law defences;
it clarifies current statutory defences. However, the bill
codifies the common-law defences of wilful exposure
with the new offence of sexual activity directed at
another person. That is as good as I can give you.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that answer. I
think we might be getting somewhere. The explanatory
memorandum, which the minister referred to before,
states:
… for some offences the bill also expressly indicates what
does not constitute a defence.

In the instances where the bill expresses what does not
constitute a defence, can the minister advise if those
circumstances which do not constitute a defence under
this bill have previously been relied upon successfully
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as a defence in trials under the existing sexual offences
regime?

court to consider that the directions given to the jury are
accurate and as clear and unambiguous as is possible.

Mr HERBERT (Minister for Training and
Skills) — Many of them have undoubtedly been used
as a defence, but I do not know how successfully. I
guess that is what you are asking. The issue of consent
under impairment of alcohol and those types of things, I
assume, is what you are talking about; is that right?

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister, that is very
helpful. Can I ask: does that reflect current practice in
respect of the defence — what has now been
enshrined? Is that the expectation?

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I said ‘successfully’ to indicate
something that has worked as a defence and therefore
by virtue of this legislation will no longer work as a
defence because it has been omitted by statute.
Mr HERBERT (Minister for Training and
Skills) — I can get some advice on it, but this is a very
difficult area of codifying and direction to the jury in
terms of some of the circumstances that constitute a
sexual offence under consent, under impairment of
alcohol and under a whole range of things. There has
been much debate about this, and the judiciary has
obviously sought clarity around those matters. What
this bill tries to do is provide clarity around those
matters, following discussion with the judiciary and the
advisory group, but also take into account
contemporary expectations. On some of those issues
there will be different views in the community. There
may be different views in this house on some of those
matters, but that is what the bill seeks to do. If I can get
anything more specific, I am happy to get it.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister. I guess where
this point is going generally is: are we, with this bill,
clarifying existing law or are we changing existing law?
Are we moving the existing law or are we simply
clarifying what is accepted as the current law?
Mr HERBERT (Minister for Training and
Skills) — Thank you, Mr Rich-Phillips. The delay of
course is due in part to your seeking absolutes, in as
much as we can give them, in a world where there are
not necessarily absolutes, so I want to get the language
correct. What the bill does in this regard is set out what
is not an offence. This means that certain elements of
an offence are absolute liability elements. It means that
no-fault elements apply and there is no defence of
honest and mistaken belief as to that element. What we
have in front of it is about Parliament clarifying, after
considerable consultation, when a defence is available.
It is a very difficult area for the courts, and what this
bill seeks to do is to clarify — as opposed to
substitute — what makes up a defence to enable the

Mr HERBERT (Minister for Training and
Skills) — We are trying to rewrite current practice in a
more certain manner.
Clause agreed to; clause 2 agreed to.
Clause 3
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, clause 3 refers to sexual
activity with the corpse of a human being, which is an
existing offence under section 34B of the Crimes Act.
The bill seeks to create a new section 34B. There is
reference here to the corpse of a human being, which is
not defined in the legislation, to the best of my
understanding, and there is separate reference to human
remains. Can you indicate to the committee what the
distinction is between the corpse of a human being and
the use of human remains? What is the difference
intended to be?
Mr HERBERT (Minister for Training and
Skills) — I would assume it means that if a corpse has
been decapitated or if there have been bodily parts
taken off, it would cover that, but I shall get further
advice. This is a bit macabre, I know, but there are all
sorts of people out there that we need to protect society
from. What the rewriting of section 34B(1) is about is
when there is an intention in an activity involving the
corpse of a human being and the activity is sexual. So
new section 34B(2) actually provides that a maximum
penalty offence is level 6 imprisonment — five years
maximum. It is the same maximum penalty as exists in
section 34B, so that has not changed.
New section 34B provides for when an activity is
sexual or may be sexual. This comes down to the points
we were talking about earlier about greater clarification,
and I think that is to do with your question, which I will
get a few more specifics on. The provision applies to
both penetrative and non-penetrative conduct. An
activity is sexual if it would involve sexual penetration,
as defined in the new section 35A. Whether a
non-penetrative activity will be sexual will depend on
the circumstances.
New section 34B(3)(b) replicates new section 35D
except that it does not refer specifically to the breasts of
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a person who identifies as a female, as it may not be
possible to determine that in relation to the corpse. But
on your substantive point, let me just check that I am
correct. This will enlighten us all, Mr Rich-Phillips.
The definition is in fact contained in section 3 of the
Cemeteries and Crematoria Act 2003.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — The definition of human remains?
Mr HERBERT (Minister for Training and
Skills) — ‘Human remains’ are defined as bodily
remains, cremated human remains or body parts. The
corpse of a human being has its ordinary meaning, so it
is meant to capture all sorts of what I think most people
here, particularly Mr Finn, would call fairly sick
behaviour.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister. I take it from
that that the corpse of a human being is a narrower
definition than human remains in the ordinary sense.
Mr HERBERT (Minister for Training and
Skills) — They could be cremated remains.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Which is not a corpse. This offence
has substantially expanded on the defence that is in the
Crimes Act. There are a couple of issues I would like to
take up with you. The first is a reference you made to
sexual activity and the definition you referred to in
proposed section 34B(3), which as you indicated is
similar to but not the same as that in proposed
section 35D, which is the general provision, as opposed
to the provision that applies with a corpse, but the
questions are the same.
You referred to penetration offences, which are covered
by new section 34B(3)(a). I would like to understand
how new section 34B(3)(b) will work, both in this
section and also in section 35D. Paragraph (3) of new
section 34B states:
For the purposes of subsection (1) —
…
(b) an activity may be sexual due to —
(i)

the area of A’s body or of the corpse involved in
the activity, including (but not limited to) the
genital or anal region, the buttocks or, in the case of
a female, the breasts; or

(ii) the fact that A seeks or gets sexual arousal or
sexual gratification from the activity; or
(iii) any other aspect of the activity, including the
circumstances in which it takes place.
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So there are three elements to that offence. For the
purposes of new section 34B(3)(b)(i) any one of those
would constitute the offence. My question goes to the
use of ‘may be’ in the construction here and how this
applies in this section and how it also applies in
section 35D. New section 34B(3)(a) is quite clear, those
penetration activities are an offence. What is not clear is
new section 34B(3)(b), where an activity ‘may be’
sexual. How does the construction of ‘may be’ actually
work? How is that to be interpreted by the court? If it
goes on to say that any of those three things ‘may be’
sexual, how does the court determine if they are sexual
or they are not sexual for the purposes of this definition
and the purposes of section 35D?
Mr HERBERT (Minister for Training and
Skills) — It is a bit like when I was asked on radio one
time. I did a prostate awareness campaign for men, and
the radio commentator asked me exactly what the tests
are: what sort of tests are a digital examination, and
what is involved for prostate examinations? And I must
say sometimes it is a little bit difficult to go into details
on these things.
I would say these are very difficult issues, and you
literally cannot write down every single aspect. I will
get you a legal definition in a moment, but really what
the bill seeks in this is to try to define the sorts of
activities and approaches — not specific penetration but
a range of activities that people may engage in which
would be horrifying, quite frankly, to the relatives of
the corpse. Sometimes it is hard. That is why activity
which has sexual arousal and how that is found will
obviously all be part of the jury directions, but let me
just see if there is a legal definition of ‘may be’.
If we ever remodel this chamber, we probably should
do something a bit better for the advisers box so they
can have laptops and things in there. I am advised that a
court will make a determination based on the
circumstances of the individual case with reference to
the factors in section 34B(3)(b), and that is to ensure it
covers the range of sexual proclivities and does not
exclude a relevant but unforeseen sexual practice. That
is why ‘may’ is used, so that it does not exclude an
unforeseen sexual practice, which will probably be
adapted in the next rewrite of the bill.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that answer.
Minister, this is obviously a pretty important definition,
because it carries through to the general definition of
‘sexual activity’.
Mr Herbert — With a corpse.
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Mr RICH-PHILLIPS — Well, in this instance, but
the same definition is repeated further into the bill in
relation to general sexual activity, and it is pretty clear it
is an offence if there is sexual activity with a corpse.
Sexual activity is definitely those penetration offences
and may be one of those other three elements listed
under (b). The difficulty here is that the intent of this
legislation is to clarify the law, to put it in statute and to
make it clear. What we are in fact doing, though, is
introducing a great deal of ambiguity by saying that
those three circumstances as described may be sexual
activity for the purposes of this offence. Is there some
guidance that is being provided to the courts, to the
Office of Public Prosecutions (OPP), as to whether
these activities would be or would not be, may be or
may not be sexual activity for the purpose of this
offence and the purpose of the general offence?

Mr HERBERT (Minister for Training and
Skills) — I shall seek advice on that, but some of it is
pretty straightforward — for example, if you were
washing down the body of a corpse and you were
naked and aroused, I think that would be a sexual
offence. If you were washing down the body of a
corpse and you were dressed in your lab clothes, it
probably would not be. There is a whole heap of
examples. Somewhere in between there is where your
point really is, Mr Rich-Phillips. I do not know if there
is a formal definition or not. I do not know if I can give
you greater clarity on the various circumstances,
because this is a very complex area. In so many of these
areas, no matter how you do the laws, courts will need
to get some guidance and some discretion. This bill
seeks to give it. Let me see if I have got anything more
for you.

Mr HERBERT (Minister for Training and
Skills) — We are not making it more general — can I
clarify that? We in fact are bringing a lot more aspects
of what could be defined as sexual activity with a
corpse in this, on my understanding. You are asking,
and I have given you an answer on why ‘may be’ is
there and how you cannot define every single activity
as they come out. I think we are all a bit shocked by
reading examples of hideous offences and ways that
people are offended against that might never have been
thought of before. But the question you are asking is: is
there any way that we could give, I presume, directions
to the courts in regard to how they could interpret
various types of activities?

As I said, it must be sexual, and the courts will
determine the circumstances. I could probably go
through 1000 examples of aspects of this that may or
may not be sexual. There could be implants and a
whole range of things and a whole range of activities
that would horrify all of us. However, I do have a
definition from my legal advisers, and hopefully that
will be of some help.

Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I guess I am going to the question of:
if these activities may be an offence, by definition they
also may not be. Given that discretion has been
introduced in the definition, the question is: how will a
court determine or how will the OPP determine
whether something may be or may not be, given those
three sets of circumstances? As I said before, the
government has indicated that the intention of this bill
is to clarify, but by using the words ‘may be’ there is
obviously ambiguity in there. So how will those
determinations be made? Yes, all cases will be
considered on their circumstances. But when it comes
to judging whether — just quickly to take
subclause (3)(b)(ii) — the fact that A, which is the
perpetrator, seeks or gets sexual arousal or sexual
gratification from the activity, this clause is saying that
it may be an offence if that person gets arousal or
gratification. What I am asking is: how would you
determine, if that were the case, why it would be an
offence or indeed why it would not be an offence?

The term ‘sexual activity’ provides greater clarity and
guidance than when the term ‘indecent act’ is used —
that is the whole point of this — which is the language
of the current act. The term ‘indecent acts’ is so
general, and the discretion of how the courts use it is far
more than what they have in the new act. The element
of the offence requires the activity to be sexual. The
matters in subsection 3(b) of new section 34B assist the
courts in determining what is sexual activity. The
element of the term ‘may be’ is that there may be
alternatives, depending on the circumstances of the
case. As I said, there are many, many activities that the
courts would need to look at within that reference of
‘sexual’. Hopefully it does not come up too often in the
court. I must say I hope this is not used too often in our
courts. That is as good an answer as I can give you,
Mr Rich-Phillips.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister, for that further
information. I take your point in reference to the use of
this provision in relation to corpses, but the same
definition applies to general sexual offences further on
in the bill. The minister referred to an example of
someone washing down a body while naked and being
sexually gratified et cetera as being an offence. This
also envisages it may not be an offence insofar as it
refers to ‘may be’. I guess what I am trying to get a
handle on is under what circumstances that would not
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be an offence. How does the introduction of the ‘may
be’ work in a practical sense given that this bill is about
clarity? If I use the example the minister used,
seemingly under this construction it may not be a
sexual act for the purpose of this offence, insofar as
‘may be’ has been introduced to the definition. I am just
trying to get a handle on how that is going to work and
what guidance is going to be provided around that.
Mr HERBERT (Minister for Training and
Skills) — I do not know that I can provide much more
than that definition. As I said, the courts will have
discretion in these matters. Without going through it,
there are thousands of different ways this could come
forward. As I mentioned before, it could be that a
person has a prosthetic implant in terms of their sexual
functions, for instance. Maybe curiosity was not a
sexual act; maybe it was. There are a whole heap of
things in here which we would hope would never come
before the courts. I cannot detail any more than that
except to say that what we are doing here is going from
an ‘indecent act’ — a very broad definition — to one of
‘sexual arousal’ so that the courts have better
discretionary tools within the legislation to make a
determination about whether a sexual offence has
occurred. I cannot give any more detail. That is as good
as I can do.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I will leave that provision for the time
being. There are a couple of other matters in relation to
this clause that I wanted to ask the minister about
because this does expand substantially on the current
34B in the Crimes Act 1958 in terms of the scope it
goes to. There is one definitional matter that I wanted to
refer to, and it is the proposed insertion of new
section 34BC, headed ‘Location of corpse or human
remains immaterial’, which is on page 5 of the bill
under clause 3. It asserts that for the purposes of this
offence it is immaterial where the corpse or human
remains are. I was wondering why that has been
inserted in the bill. Why is it necessary to say that
where it takes place is immaterial?
Mr HERBERT (Minister for Training and
Skills) — Do you mean as in a cemetery?
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Is it saying it does not matter where it
takes place?
Mr HERBERT (Minister for Training and
Skills) — Yes, I understand that. It is a very quick
answer to that one. Basically, for consistency, it reflects
34B in the Crimes Act, so it is consistent.
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Mr RICH-PHILLIPS (South Eastern
Metropolitan) — It does not seem to reflect 34B in the
Crimes Act. I am just looking at it now. It does seem to
be redundant to say that it does not matter where it
takes place. I am just wondering why that has been
inserted. On my reading it does not appear in the
Crimes Act currently.
Mr HERBERT (Minister for Training and
Skills) — I am advised that it does, Mr Rich-Phillips.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I will move on from that, but it is
curious. The new 34BA is headed ‘Removal of body
parts from the corpse of a human being’. This is also a
new expanded provision. The bill provides that there
are exceptions to this offence, which are set down in
34BD, and those exceptions relate to procedures carried
out for the purposes of preparing a body for interment
or cremation et cetera. The second element of that is
34BD(b):
any other lawful procedure carried out in good faith for
medical, hygienic, scientific, forensic or law enforcement
purposes.

Can the minister confirm that that would include for the
purposes of transplant of human tissue?
Mr HERBERT (Minister for Training and
Skills) — I think that was covered in a letter that the
Attorney-General wrote to either the Scrutiny of Acts
and Regulations Committee or Ms Pennicuik, but I will
check on that one.
The answer is basically yes, it would, because it
includes any lawful procedure ‘carried out in good faith
for medical, hygienic, scientific, forensic or law
enforcement purposes’.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Yes, I was just seeking confirmation
that transplant of human organs would be a medical
procedure for the purposes of that section.
Ms PATTEN (Northern Metropolitan) — Just on
proposed section 34BB, headed ‘Offensive conduct
involving human remains’, it appears this is not just
sexual but that this is where a reasonable adult would
find the activity offensive. I guess I question whether
something that was on television involving a body part
would come under this clause. Do you know what I
mean? If someone is waving about an arm of a corpse
or doing something — —
Mr Herbert — Friday the 13th Part VII?
Ms PATTEN — Yes, but in an actual circumstance.
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Mr HERBERT (Minister for Training and
Skills) — So if there was filming of it?
Ms PATTEN (Northern Metropolitan) — Yes,
whether it was filmed and whether we could use this
section of the act to prosecute someone for televising or
publishing material that did involve the offensive use of
a body part.
Mr HERBERT (Minister for Training and
Skills) — That was not necessarily sexual in nature?
Ms PATTEN (Northern Metropolitan) — Yes,
correct.
Mr HERBERT (Minister for Training and
Skills) — I think this whole issue we are listening to is
a good example of why we needed to rewrite what are
very complex protections in the law. Here is the best
answer I can give you: if the scenario is a person
broadcasting another person engaging in offensive
conduct, it would depend on the application of
section 324 of the Crimes Act, which deals with the law
of complicity in the commission of an offence. So if
someone offensively removed body parts and then that
was televised by someone, it would come into that
other section of the act, the act of complicity. I know it
does not help, but that is the legal definition. You
cannot be complicit in committing a crime. That is
defined in that section 324.
Ms PATTEN (Northern Metropolitan) — I
appreciate that. So someone would not be complicit in
recording someone running around with a body part
offensively. The person who records it and publishes it,
they are not committing the offence, obviously;
however, the person who was running down the beach
with a body part, for example, would be committing an
offence, even though it was not sexual.
Mr HERBERT (Minister for Training and
Skills) — No, the act does not have to be sexual, and
the person who is committing the offensive act would
be clearly breaching the act. Offences for persons
filming or distributing material come under the Crimes
Act 1958, part II, division 1. There is an interpretation
section in that, which states:
… a person is involved in the commission of an offence if the
person —
(a) intentionally assists, encourages or directs the
commission of the offence …

that is, if they got the person to do it so they could film
it —
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(b) intentionally assists, encourages or directs the
commission of another offence where the person
was aware that it was probable that the offence
charged would be committed in the course of
carrying out the other offence; or
(c) enters into an agreement, arrangement or
understanding with another person to commit the
offence; or
(d) enters into an agreement, arrangement or
understanding with another person to commit
another offence where the person was aware that it
was probable that the offence charged would be
committed in the course of carrying out the other
offence.

I can go into it more if you want me to, but basically
that is what it is. There is a difference between someone
on the beach filming the person running around and
someone who has been actually involved in the offence
and the filming of it.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, just on new section 34BB,
headed ‘Offensive conduct involving human remains’,
that Ms Patten asked you about, this is a seemingly new
offence. The use of the definition ‘human remains’
from the Cemeteries and Crematoria Act extends to
cremated remains — ashes. I am just seeking to
understand whether this therefore constitutes a new
offence. Given it relates to conduct which an ordinary
person would find offensive, does this create a new
suite of offences or a new offence with respect to the
disposal of cremated remains? People do choose to
make them into diamonds and shoot them into space in
rockets and things like that. Does that mean those
things would now potentially fall under the scope of
this provision as potentially offensive and potentially
therefore an offence under this provision?
Mr HERBERT (Minister for Training and
Skills) — Do the changes expand the offences, or is it a
rewriting to capture the intent of the original; is that
what you are asking?
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — By virtue of defining it as human
remains, yes, and therefore including cremated ashes
and so forth.
Mr HERBERT (Minister for Training and
Skills) — The answer is that it may. I do not want to go
back to answering with ‘maybe’, but the answer is that
it may if it satisfies the definition outlined here in the
bill that the conduct is offensive if in all the
circumstances it is likely to arouse significant anger,
resentment, outrage, disgust or revulsion in the minds
of a reasonable person et cetera. So it is possible, but it
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is determined by that aspect. Obviously it is seeking to
provide greater certainty as much as we can under a
whole range of circumstances around that particular
definition.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, why has the government
sought to expand this offence to include things such as
human remains and cremated remains?
Mr HERBERT (Minister for Training and
Skills) — There has been extensive consultation on
this. We have been working with the courts and
judiciary around cleaning up the various acts for sexual
offences to make them easier to understand, to capture
new activity in general and to make it easier for the
courts in terms of their directions to the jury and for the
juries to understand those directions. In many ways I
guess you could ask why we have made any of the acts.
I think they are important, and I think this is an
important rewrite.
Further to my answer, of course, is what is fairly
obvious, I guess, which is that the government has
expanded the offence in order to provide consistency in
the way that all human remains are dealt with,
regardless of the type of remains. This is pretty
important. It is not a point for sabre rattling or for
frivolity at all. I am sure that Mr Rich-Phillips would
not be having that, but the way remains are treated and
what happens is a really sensitive issue. Anyone who
has had children or anyone who has had a relationship
knows that you want to make sure that the respect and
dignity that is expected in life prevails as we cross the
border to death. What this part does, in answer to your
question, is try to provide a bit more consistency in the
way human remains are dealt with, regardless of the
type of remains, and honour that human dignity that we
all expect.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I thank the minister for that response.
I think it might be an unintended consequence that this
legislation has picked up the human remains definition
from the Cemeteries and Crematoria Act 2003 and
expanded it beyond the issue of corpses, which we were
talking about before. I refer in particular to cremated
remains, because they are something that family
members often retain, rather than having them interred
in a cemetery or similar. We have this seemingly
unintentional expansion of this provision to cover
cremated remains and the like. People may scatter
remains on lakes or scatter them from aeroplanes. In
some cases now people are having them made into
artificial diamonds. People are retaining them at home
or carrying them with them. They are sending them in
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the post in the case of people who have died
overseas — in such cases cremated remains have been
repatriated through the post. In some cases in the
United States people have had them fired into space in
rockets. Can the minister provide an assurance that
those things would not be an offence under proposed
section 34BB?
Mr HERBERT — Can I say a guarantee, no, but I
can say that it is not the intention of the bill to cover
those. There are probably many permutations that move
on into other areas. As I have said, it is the intention
that the bill does not cover those types of things — you
know, people scattering ashes et cetera. That is where
we come to the section that I read out earlier that
outlines circumstances that arouse significant anger,
resentment, outrage, disgust or repulsion in the mind of
a reasonable person. I know that will not satisfy you on
the specifics, but it is not the intention that we would be
overly prescriptive in terms of the wishes of those who
have died or those who have lost loved ones and what
you can do with the ashes et cetera. As I have said, it is
about what would be offensive or what would arouse
disgust or repulsion in the mind of a reasonable person.
That is how the courts would determine it, and that
would be the salient point that they would look at.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I guess the challenge here is that
given the sensitivity of this type of thing there is
difficulty in determining what would be the view of a
reasonable person — what may be reasonable to one
person, such as making artificial diamonds from ashes,
may be repulsive to another reasonable person.
Scattering someone’s ashes on the rosebushes may be
acceptable to some but repulsive to somebody else.
Given the heightened sensitivity around this, it is
difficult to understand what would be the general view
of a general reasonable person. What was the
government’s intention in expanding this provision in
this way?
Mr HERBERT (Minister for Training and
Skills) — The government’s intention is what I said
before, Mr Rich-Phillips: it is to provide better
consistency so that all human remains are dealt with,
not just a corpse, regardless of the type of remains. I
guess we could be pedantic about the word
‘reasonable’, but we are talking about arousing
significant anger. I think the circumstances
Mr Rich-Phillips was describing would hardly
engender that sort of response for the courts to look at.
Clause agreed to; clause 4 agreed to.
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Clause 5
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, in relation to clause 5, on
page 8 in the new definition of ‘sexual penetration’,
which is proposed to be inserted by new section 35A, in
subsection (1) the language now used refers to
person (A) and person (B). The subsection states:
A person (A) sexually penetrates another person (B) if —

one of the six things as listed occurs, which relate to
penetration as listed. What I would like to understand is
the relevance of paragraphs (d), (e) and (f) in that new
section, noting that (a), (b) and (c) all refer to
introducing a part of the body by way of penetration,
and (d), (e) and (f) all refer to having introduced a part
of the body. It would seem that the first three elements
of that clause, of introducing, already cover the second
three elements of the clause, which are new to this
legislation. Why has the government inserted
paragraphs (d), (e) and (f) when they appear to be
redundant because of (a), (b) and (c)?
Mr HERBERT (Minister for Training and
Skills) — Are we on new section 35A(1)? Maybe I am
looking at the wrong thing.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Correct, yes.
Mr HERBERT (Minister for Training and
Skills) — And you are talking about (a), (b), (c) and
(d) — ‘A, having introduced a part of A’s body or an
object into B’s vagina’; is that correct?
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — No, I am asking the minister: if you
read 35A(1), elements (a), (b) and (c) each refer to A
introducing a part of their body into a vagina, an anus
et cetera, whereas elements (d), (e) and (f) all refer to
person A having introduced a part of their body, past
tense.
If you have ‘introduced’ in elements (d), (e) and (f),
you must have ‘introduced’ for the purposes of (a), (b)
and (c). So the question is: why do we have both sets of
criteria?
Mr HERBERT (Minister for Training and
Skills) — It is as I surmised. This section replicates
2014 reforms, which Mr Rich-Phillips will be well
aware of, which are currently in section 37D of the
Crimes Act. These changes are as introduced by you —
maybe not yourself but by the previous government.
Paragraphs (d) to (f) provide for the withdrawal of
consent. There may have been originally consent, and
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during the course that consent is withdrawn but the
sexual act is continued after consent is withdrawn. They
say, ‘No, stop it, stop it’. That is why those exist, if that
makes any sense to you.
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Acting President. That is
all I have on clause 5.
Clause agreed to; clauses 6 to 14 agreed to.
Clause 15
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Minister, I would like to take you to
proposed section 45, which is the offence of procuring
a sexual act by fraud. This picks up from, I think,
current section 57 in the Crimes Act, but in specifying
it in statute and setting down the elements of the
offence seemingly some unintended consequences have
been created. This is the matter that Ms Patten referred
to in the second-reading debate on Tuesday. The
current section 57(2) of the Crimes Act states:
A person must not by any fraudulent means procure a person
to take part in an act of sexual penetration.

So it related to, clearly, sexual penetration that related
to a fraudulent means. Proposed section 45, though,
goes into considerably more depth and seemingly
considerably more breadth by virtue of the elements set
out in subclause (1)(b). The threshold question,
Minister, is: can you indicate it is the government’s
intention that this offence in proposed section 45 is
broader than the current offence in section 57(2)
currently in the Crimes Act?
Mr HERBERT (Minister for Training and
Skills) — What constitutes fraud and misleading for the
purposes of acquiring sex?
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Yes.
Mr HERBERT (Minister for Training and
Skills) — It is fair to say that the current offence
already has a broad scope in terms of what is
considered fraud activity — refusal to pay for sexual
services, posing as an adult entertainment scout
et cetera. Where this new provision is broader is that it
expands from being just about sexual penetration to
cover sexual touching. It expands the nature of the
sexual activity, but it still has the same relevant range of
broadness in terms of what is fraud and how they can
go about it.
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Mr RICH-PHILLIPS (South Eastern
Metropolitan) — Thank you, Minister. I was taking
your point on the sexual acts that are covered, but what
I was particularly interested in was whether the breadth
of what is now called ‘misrepresentation’ is broader
than what was previously ‘fraudulent means’.
Ms Patten raised this herself, but she referred to
circumstances the other night of things being said that
are untrue.
Mr HERBERT (Minister for Training and
Skills) — The definitions outlined are occasionally
broader. I am advised by my legal advisers that, no,
whilst there may be some clarification, the breadth is
the same, because it is the same breadth that was
already in there in what were already very broad
definitions, so I say no.
Ms PATTEN (Northern Metropolitan) — I am still
not entirely clear on this section with the expansion of
the wording to ‘false or misleading representation’. As I
put in my second-reading debate contribution, there is
the notion that someone saying ‘I love you’ or ‘I’m not
married’ may lead to another person agreeing to have
sex with them, and then finding out that that person was
indeed married or indeed did not love them. I am not
certain why that would not be an offence under this
section.
Mr HERBERT (Minister for Training and
Skills) — Okay. If we can get clarity on those two
items, that will answer your question. It is broad
already, but it is whether this bill broadens out to cover
the two examples given?
Ms PATTEN (Northern Metropolitan) — Yes.
Mr HERBERT (Minister for Training and
Skills) — Thank you, Ms Patten. I am advised that the
current offence could cover those circumstances that
you raised under the current law — that is why I say it
is broad, as it is — provided there was relevant
evidence to prove, and of course this is where the real
difficulty comes, that the person used fraudulent means,
such as the representation to procure the other person to
take part in sexual penetration. For both the current and
the new offence, this must be proven beyond
reasonable doubt in a court of law.
Ms PATTEN (Northern Metropolitan) — Thank
you, Minister. I appreciate that this section has been
used in what I would say are some more serious cases.
It would mean that on a dating site if someone says,
‘No married men need apply’, and a person writes to
person B and says, ‘I’m single’, as we know, it does not
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even have to lead to any sexual activity. As I can see in
paragraph (d):
A intends that, as a result of A’s representation, an outcome
mentioned in paragraph (c) will occur.

So person A just intends that as a result of his or her
representation of being single an outcome mentioned in
paragraph (c) will occur. But this section would apply
to that circumstance where person A says, ‘I’m single’
to person B, who says, ‘No married people may apply’.
Mr HERBERT (Minister for Training and
Skills) — Yes and no, Ms Patten. Under the
circumstances you describe, an act would have to take
place, so just doing it on the website is not enough.
There would have to be the sexual act — either
penetration or sexual touching as defined. So that is the
first point.
Secondly, as I have said before, it would have to be
proven beyond reasonable doubt by the courts that there
was fraudulent misrepresentation in the previous act
and in this rewrite.
Ms PATTEN (Northern Metropolitan) — If I can
just clarify paragraph (d) of new section 45(1), which
states:
A intends that, as a result of A’s representation, an — —

Oh, sorry, it is an ‘an’. I have clarified that for myself.
Ms PENNICUIK (Southern Metropolitan) —
Following on from everything that Ms Patten has said,
on a straight reading of this new section 45 it does look
as if a person could incur the penalty there, which is
five years maximum — level 6 imprisonment — for
intending that a sexual act would occur with another
person. It was intended that that would happen, and it
did happen, as a result of a falsehood such as saying,
‘I’m not married’ when I am married. Is that what the
government is intending here, because it does seem as
if that is quite possible by the way the section is
written? It is entirely possible.
Mr HERBERT (Minister for Training and
Skills) — The intention here was to replicate what
applies in the current act and add sexual touching over
and above sexual penetration. Clearly the issue is about
proof and reasonable doubt in a court, but there is no
change per se in the act around the intentions of that
particular part.
Ms PENNICUIK (Southern Metropolitan) — I
suppose I go to section 45(1)(c) where the expression is
‘a sexual act’ rather than a sexual offence, so I think
perhaps the committee might be more relaxed with the
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idea of a sexual offence — because this bill is about
sexual offences — rather than a sexual act, which may
not be an offence. So I wonder if the minister could
clarify that that is what is meant here — the broadest
definition of a sexual act rather than a sexual offence.
Mr HERBERT (Minister for Training and
Skills) — I think new section 35C contains the meaning
of taking part in a sexual act. I think that is the case.
Ms PENNICUIK (Southern Metropolitan) —
Could you repeat what you just said?
Mr HERBERT (Minister for Training and
Skills) — Yes, so for helpful clarification, there is a
definition of ‘sexual act’ under section 35C.
Ms PENNICUIK (Southern Metropolitan) — I am
just looking at the provision that the minister has
directed me to, which in fact says ‘sexual activity’
rather than a ‘sexual act’, so that is not quite the same
thing. So I suppose the concern really is whether two
otherwise consenting adults may get caught up in this
provision due to a person just saying they were not
married when they were or, under paragraph (d),
omitting to disclose that fact.
Mr HERBERT (Minister for Training and
Skills) — The primary purpose of this of course is to
stop fraudulent activity to obtain sexual activity acts. In
the case Ms Pennicuik has outlined, the proof would
have to be beyond reasonable doubt in a court that the
misinformation about being married or not being
married was the primary factor which led to the sexual
act. It is a fairly high bar, I would think.
Ms PATTEN (Northern Metropolitan) — Can I just
ask why we added the section about false or misleading
representation? We have taken it away from fraud,
because there is no definition in the Crimes Act of
fraud, but just looking at the common definition, it
would be a wrongful or criminal deception. When
people talk about fraud, they think of a criminal
deception, whereas when you talk about false or
misleading representation to the common person that is
most definitely lowering the bar, and is it the intention
of the government to lower the bar to be beyond fraud
to just misrepresentation?
Mr HERBERT (Minister for Training and
Skills) — It is the intention of the government to
basically replicate those sections in terms of what is
fraud, misrepresentation et cetera, but what this bill
does is expand the scope of the provision from sexual
penetration to sexual activity. I will check; I think we
had better get this right, just in case something goes
wrong.
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As I said, we are not broadening that aspect of the thing
and it would apply to the extent that it was the reason
they had sex, which would rarely be the case, I would
think, in all honesty. Two people in a bar, one takes off
their wedding ring, there are other attractions there
et cetera, so you would have to prove beyond
reasonable doubt that the fraudulent act was the main
cause or motivation of the sexual activity, and I think
that is a pretty high bar. I understand your point though
in terms of what the common person might think.
Ms PENNICUIK (Southern Metropolitan) — I
think the minister has pretty well established that in the
situation I outlined that could be the case. This is not
limited to, for example, minors and it is not limited to
sexual offences. It is just limited to sexual activity in
the widest definition that you referred me to in
section 35D, and that could be between two people over
the age of 40, put it that way, and so one wonders
whether that is going to be an appropriate outcome.
Rather than just asking more questions about it, I can
just say that I think the government probably needs to,
given the minister has foreshadowed his answer to
other queries raised by the Scrutiny of Acts and
Regulations Committee, turn its attention to this
particular provision and see whether in fact it needs to
be tightened up to actually target what it is meant to be
targeting. Not wanting to speak for Ms Patten, but I
think Ms Patten and I are concerned that it is probably
not as tight as it could be.
Mr HERBERT (Minister for Training and
Skills) — I will take that as a comment and just perhaps
finish off with the fact that there are many
circumstances here. A person could lie about their age.
They might be young looking; they could be 60 but
they look 40, and they might say they are 40 years old
to get into an under 40s speed-dating club. The
attraction would have to be not that they are an
attractive person and how they look or that they had a
great personality, but it would have to be that basic
point, proven beyond doubt, that that is what the
perception is. I take your point, that it is one of the
things. We will continually be changing these laws as
society’s expectations, mores and norms change.
Clause agreed to.
Clause 16
Ms PENNICUIK (Southern Metropolitan) —
Clause 16 inserts new section 49A through to
section 49ZC. In fact it goes further than that. The next
section also has a lot of letters attached to it — it
includes new section 50A through to new section 50K.
If I could first draw the minister’s attention to new
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section 49A through to new section 49ZC. My
overarching question is: given the statement by the
Attorney-General in the second-reading speech with
regard to simplification, clarification and
modernisation — and I do not really take issue with
modernisation, but I do with simplification and
clarification — I have spent a bit of time going through
this particular section and I do not find it simple to
navigate. So I ask the question: why has the
government introduced these new sections outlining
new offences but then the defences to these offences are
in sections further on, which refer back to the earlier
clauses? So new section 49V is a defence for an offence
against new section 49B(1). I wonder why. I would like
an answer on this because if the aim is to simplify it, I
do not think it does.
Why would the offences not be listed straight out —
‘Here is the offence’? For example, new section 49A,
headed ‘Sexual penetration of a child under the age of
12’: why is that offence and subsequent offences not
just listed with their exceptions underneath, as they are
in the Crimes Act 1958? Instead you have to go further
into the bill to find that new sections 49W and 49V are
defences or exceptions that refer you back to new
section 49B(1). Why not just put each offence with its
defences and exceptions attached to the same section?
That is my overarching question.
Mr HERBERT (Minister for Training and
Skills) — I will seek some advice on that. It may be the
way the parliamentary drafting process has occurred as
opposed to us wanting to do it; that is often the case. I
would never profess to be an expert on parliamentary
drafting, but I shall seek advice.
I can give you an answer. I do not know if it will satisfy
you, but I can give you an answer. The instructions
were developed in consultation with parliamentary
drafting. I am advised that any greater renumbering
would lead to a full renumbering of the Crimes Act,
which would cause disturbance for the courts and
lawyers. I will get to the real bit in a tick.
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Ms Pennicuik. That is the best I can do. Can I ask
Ms Mikakos to relieve me for a little bit?
Ms PENNICUIK (Southern Metropolitan) —
Minister, I am not sure if you were listening to what the
minister, who has just left briefly, was saying or
whether you heard my question, so I will not go too
much over it. But I was querying why there was so
much cross-referencing between new section 49A
through to new section 49ZC in this bill. The minister
said, ‘Okay, the way it has been drafted is the offences
and then the exceptions and defences following on, and
not repeating them in the clauses’. The reason he just
gave was ‘So we didn’t take up too many pages in the
bill’. I suppose that is just by way of a comment.
Going through this bill and looking at the new
provisions and how they apply is quite confusing. I am
looking at new section 49U, and it is referring me back
to new section 49B(1). You have to try to keep them in
your head. I am not sure whether this is actually
simplifying the provisions. It would be simpler, I think,
whether or not it takes up more pages, to have the
exceptions and defences to each particular offence
attached to that offence so that it is very clear: ‘Here is
the offence described. Here is the penalty. Here is the
exception or defence that applies to that defence’. I
suppose that is more of a comment than a question, so I
make that comment.
I then want to go to two particular offences and
exceptions. Minister, on pages 25, 26 and 27 are the
new sections 49B, 49C and 49D. I just want to ask
questions particularly about new sections 49B and 49D.
New section 49B is the offence of ‘Sexual penetration
of a child under the age of 16’. Minister, you will have
to follow me here. If you go then to page 60, new
section 49V provides a defence to that offence. It says:
It is a defence to a charge for an offence against
section 49B(1) —

which is the sexual penetration of a child under 16 —
if, at the time of the conduct constituting the offence—

The bill clearly sets out offences in order of conduct —
sexual penetration, sexual touching, sexual activity,
preparatory conduct, other, exceptions, defences and
what is not a defence. That was the way it was drafted
in consultation with parliamentary drafting.
Can I just say that the exceptions and the defences have
been simplified so that they apply to many offences,
which I think is your point as to why they are not there.
I have been advised that the bill does not replicate the
exceptions and defences for each offence, as this would
take more pages and be more complex. Thank you,

(a) A was not more than 2 years older than B; and
(b) B was 12 years of age or more; and
(c) B consented to the sexual penetration.

Minister, that is to allow for young people who are
close in age. So it is basically saying if two people are
both young and they are close in age, it can be a
defence to the offence of sexual penetration of a child
under 16.

CRIMES AMENDMENT (SEXUAL OFFENCES) BILL 2016
Thursday, 1 September 2016

COUNCIL

Then if you go to the offence on page 27, new
section 49D, which is ‘Sexual assault of a child under
the age of 16’, that refers, as you can see, to touching
another person, and causing or allowing B or A to touch
another person — it is mainly around touching
offences. There is no defence to that similar to the
defence for new section 49B. So in terms of young
people under the age of 16 and the offence of assault,
which is touching, there is not that similar defence of
similar age, which is a defence for sexual penetration.
Minister, I will just ask a question, and I will preface
the question by saying it is not always the case but it
would probably be seen by the community that sexual
penetration of a child under 16 years is in many cases a
more heinous offence than touching between two
young people. As I said, not always — that is, the
touching offence or a sexual assault could be more
serious, but not always. So I just wonder why, in terms
of people under 16 within 2 years of age of each other,
there is not a defence for them, being within 2 years of
age of each other, for a touching offence, yet there is for
a penetration offence, which usually would be seen to
be the more serious offence.
Ms MIKAKOS (Minister for Families and
Children) — Ms Pennicuik, thank you for your
question. Can I just say at the outset, in terms of your
earlier comment, that in a previous life I used to have to
deal with the Income Tax Assessment Act 1997, so this
one looks like a breeze to me in comparison. But in
terms of the question that you have posed, section 49U,
I am advised, provides for an exception, not a defence,
for similarity of age in terms of the offences established
under section 49D.
Ms PENNICUIK (Southern Metropolitan) —
Minister, I realised after you had gone to the advisers
box that in fact that does exist, and it is part of the
confusion of the whole thing. What does not exist in
section 49U that does exist in section 49V is the issue
of consent. So the age issue does apply to both of those
sections 49B and 49D, but the issue of consent — and I
will be prosecuting this issue a bit later too — does
apply. So in terms of penetration, it can be a defence if
B consented to it, but that particular defence of consent
does not apply for what in most cases would be the less
serious offence of touching. I wonder why that is. This
also will lead to another question on that particular
section 49D with regard to community standards.
Mr HERBERT (Minister for Training and
Skills) — In answer to Ms Pennicuik’s question, I
advise that for the offence of sexual penetration, which
is the more serious offence, consent is an element of the
defence of similarity in age. For the less serious offence
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of sexual assault there is no consideration of consent
because it is an assault. If the two children involved are
similar in age, section 49D does not apply. This means
no offence under section 49D has been committed. I
hope that helps.
Ms PENNICUIK (Southern Metropolitan) — Yes.
So if they are within two years of age of each other,
there is no offence under 49D is what you are saying?
Mr HERBERT (Minister for Training and
Skills) — Yes, that is correct.
Ms PENNICUIK (Southern Metropolitan) — I will
think about that one. The other issue raised by the new
section 49D is where it states in (c):
(c) the touching is —
(i)

sexual; and

(ii) contrary to community standards of acceptable
conduct.

That is an issue I did raise with the minister and during
the second-reading speech debate, as you may well
remember, of that being a very broad term covering a
wide range of views in the community. What one
person might find as contrary to their standards, another
may not. I am not being frivolous about that. I am just
saying there is a range of views and it seems a very
vague standard. The minister in his response to my
letter to him said:
As to the meaning of ‘community standards’, the offences in
new sections 49D–49I require the touching or activity (as the
case requires) to be sexual and contrary to community
standards of acceptable conduct. This reflects the current legal
meaning of the term ‘indecent’. Replacing the notion of
‘indecency’ with simple ‘sexual’ touching or activity would
inappropriately broaden the scope of existing offences.

The term ‘indecent’ I understand is also subject to the
same variety of views in the community, and I question
whether or not we have just replaced one vague term
with another. That particular term is used for this
particular offence and the other offence under new
section 49I, which relates to causing a child aged 16 to
be present during sexual activity. My question is: how
is that to be interpreted by the courts in a clear way
when it is not a clear expression?
Mr HERBERT (Minister for Training and
Skills) — I shall seek some advice on the first point. On
the second point of ‘Causing a child under the age of 16
to be present during sexual activity’, I would have
thought that was pretty clear.
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Ms PENNICUIK (Southern Metropolitan) — I am
just saying that that particular term ‘community
standards’ applies to those two clauses.

talking about: you do not want to catch people in this
who are just doing normal things and not intending to
assault or inadvertently assault anybody.

Mr HERBERT (Minister for Training and
Skills) — I am being a bit lazy here. I had this in my
question and answer, but I will do as well as I can. The
offences in the new sections 49D and 49I replace the
outdated language of indecency with a simpler, clearer
concept of touching or activity, as the case requires —
and I will get to your main point in a minute — that is
sexual and contrary to community standards of
acceptable conduct. This reflects the current legal
meaning of the term ‘indecent’. Replacing the notion of
indecency with simply sexual touching or activity
would inappropriately broaden the scope of existing
offences. Therefore the bill requires that the touching or
activity also be contrary to community standards of
acceptable conduct. This means that in the
circumstances the touching or activity does not conform
to generally accepted standards of sexual behaviour.

I suppose I just put that as a comment without wanting
to prosecute the argument any more on that issue. I just
say that I suppose the government and the courts will
be looking at how those particular provisions actually
do get interpreted by the courts and whether they are
simplifying the offences and provisions.

The new offences expressly identify two factors as
being relevant to this assessment — and now we are
getting to it: the purpose of the touching or activity and
whether the accused seeks to get sexual arousal or
sexual gratification from it. In many cases these factors
will overlap, but it is necessary to list them separately
so as to exclude touching or activity which is for a
legitimate purpose or is not accompanied by a desire for
sexual arousal or sexual gratification — patting
someone on the back or whatever. This ensures that the
new offences do not inappropriately criminalise
non-exploitative touching or activity — parents bathing
children, for example.
On the issue of whether it is necessary or not or who
made the determination, in this regard the government
put this proposition out there to a whole range of
stakeholders — the courts, the various groups — and
what we have come back with in this bill is what is
considered by those stakeholders as better wording than
the term ‘indecent’. Obviously there will be different
viewpoints on this, but that is the process that
happened.
Ms PENNICUIK (Southern Metropolitan) —
Thank you, Minister. I appreciate the answer and the
fact that you have followed through on my query on
this issue. I was actually going to ask what the views in
particular of the judiciary and the people on the
advisory committee were, because I still maintain that
we have exchanged one vague term for another vague
term — or imprecise term, put it that way — and also a
subjective term which will need interpretation by the
court. However, I understand the aim the government is

Mr HERBERT (Minister for Training and
Skills) — I take your point. Clearly if you do not get it
right, you change it. That is the nature of legislation,
particularly in these areas. There are areas of black and
white and then grey and then, as I said, changing
community standards and interpretations of the courts.
Often incidents arise where these are tested, and that
leads to amendments to legislation. Undoubtedly that
will be the case in many aspects of this bill, as in so
many others.
Ms PENNICUIK (Southern Metropolitan) — If I
could move on to a different part of clause 16, new
sections 50A to 50K, the new provisions for incest that
are replacing the existing provisions in the Crimes Act.
As I mentioned in the second-reading debate, it has
been raised with us, and I think it is a valid question,
why the new provisions are concentrating on the
familial relationship between people and whether it
may have been a simplification of this area to not
necessarily focus on that so much but more on the
offence that has been committed and have the
relationship between the people — particularly where
that involves a power relationship or an exploitative
relationship — be an aggravating circumstance to the
actual offence. That is the question.
Mr HERBERT (Minister for Training and
Skills) — I have got an answer here. Just before I go
and get it, one of the major intents here is that
children — in circumstances where there has been a
power relationship and they were under age and the
parents, as defined in the act, have had incestuous
relationships and when they turn 18 they continue that
relationship — are not guilty of the offence of incest
because it started when they were a child. I think that is
a reasonable thing that most people would accept. I will
just get a little bit of information, though, on your point
about whether it should have been laid out here or
whether it should have been in relation to a power
position.
Victoria’s incest offences are commonly charged in the
case of sexual offending against children. Recently the
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Victorian Court of Appeal in DPP v. Dalgliesh (a
pseudonym) [2016] VSCA 148 stated:
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Clause agreed to; clauses 17 to 26 agreed to.
Clause 27

Society, the legislature and the courts are at one regarding the
objective seriousness of sexual offending against children,
and of incest in particular.

I am sure everyone in this chamber is, too. In this case
the Court of Appeal has called for higher sentences in
the case of incest. It is clear that the views of some
stakeholders on how we achieve that are not uniform.
Ms Pennicuik’s view is noted.
Ms Pennicuik — Questions.
Mr HERBERT — Okay, her questions are noted,
as are the viewpoints of other stakeholders. The
government’s position is that it is necessary to retain the
incest offences as a separate and very serious category
of sexual offending. The Sentencing Advisory
Council’s 2014 report on incest sentencing indicates the
majority of incest offenders are parents, step-parents
and lineal ancestors. We believe that maintaining
separate offences for these categories recognises this as
a specific form of sexual abuse by a particular family
member. That is the viewpoint of the government.
Ms PENNICUIK (Southern Metropolitan) — I
concur of course with the government that it is a serious
set of offences where there is a close familial
relationship and an exploitative and even worse
situation for the people who are in those situations. My
question following then is: could a person be charged
with offences under new section 49 as well as under
new section 50?
Mr HERBERT (Minister for Training and
Skills) — The answer is yes, Ms Pennicuik.
Ms PENNICUIK (Southern Metropolitan) — I
thank the minister. That is the shortest answer of the
evening. I think the question was a valid question.
Again I would say the courts will keep an eye on it. I
was aware of and did in fact mention the Court of
Appeal’s view on this. I suppose what I am questioning
really is not the seriousness of it and the fact that higher
sentences are required but how we best achieve that;
that is my question. I have no further questions on
clause 16.
Mr HERBERT (Minister for Training and
Skills) — We will agree to disagree. I note that the
Federation of Community Legal Centres — and I think
Ms Pennicuik pointed this out — have a viewpoint that
family members should be a separate category within
the offence, but we have a different view. I thank
Ms Pennicuik.

Ms PENNICUIK (Southern Metropolitan) —
Clause 27 is the jury direction on consent. My question
really is about the issue of jury directions not being
mandatory, because the government and the previous
government have not put jury directions in sexual
offences trials as mandatory. I have raised that many
times because it is certainly the view of many in the
community who work in this area with these types of
trials that occur that the whole idea of directions on
consent, and in fact the following clause, directions on
reasonable belief in consent, are not well understood in
the community and that the law as currently written
only requires these directions to be given at the
discretion of the judicial officer or on request of the
legal representatives. So I think it could lead to an issue
where those directions are not given to the jury and the
jury is made up of people who may not fully understand
consent or reasonable belief, so that could lead to an
unjust outcome. Why is the government leaving that
possibility under the law?
Mr HERBERT (Minister for Training and
Skills) — These are complex approaches to human
interactions. Ms Pennicuik, in response to your
question, the government maintains that it is its position
that the approach in the Jury Directions Act, which was
developed by the Jury Directions Advisory Group, be
maintained in this bill. It is the government’s view that
judicial discretion should be maintained. Where, for
example, there is no question that reasonable belief and
consent exist — a female jogger raped by a stranger, for
example — a direction on this issue would be
confusing and at worst counterproductive. So we do
think that the approach in the Jury Directions Act,
developed through the Jury Directions Advisory Group,
should be maintained and that judicial discretion be
maintained for this aspect.
Ms PENNICUIK (Southern Metropolitan) —
Thank you, Minister, for your answer. I say in response
that where it is clear-cut that there is no consent or
reasonable belief then, yes, that could be provided for in
the act. But you only have to look at what has been
happening with young men lately and at what is going
on with them putting photos online et cetera that the
idea of consent and reasonable belief is not well
understood in the community. Where that is an issue for
a particular offence being tried in the court, it should
not be up to the judicial officer or legal practitioners to
assume that people on that jury actually understand
these things. So that is what I am saying.
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We know in the community that there is a problem with
these particular concepts. Not having those jury
directions given where those particular matters —
reasonable belief or consent — are at issue in the trial
could be a problem. I understand that probably most
judicial officers would do it. But to make sure an unjust
outcome does not occur where that is an issue I
maintain that that should appear in the act to make sure
that the people that are going to make the decision
actually know the context in which they are making it.
The case law is littered with unjust outcomes due to
juries not understanding completely and, dare I say, in
the past even judicial officers not understanding that. I
also say, and this is a comment of course, that the
Greens are very much in favour of judicial discretion,
and certainly we do not support mandatory sentencing
and that type of thing, but sentencing is a different
thing. Making sure that the court is aware of the full
context of something, which we know is an issue in the
public, is a different thing from judicial discretion. I
will just make that comment and thank you for your
answer, Minister.
Mr HERBERT (Minister for Training and
Skills) — I appreciate that there are different views
about this, and we have one difference, perhaps not on
the outcomes we have but on the way we go about
them. I would like to comment, though, on one aspect,
Ms Pennicuik, on what we are seeing on websites
where young lads — often very affluent young lads
from very privileged backgrounds — are taking photos
inappropriately and putting them on websites et cetera.
I think we find that is obviously abhorrent and very
distressing and illegal in many cases. I do say, though,
that there needs to be some obligation on the schools in
this regard. It may not be an issue of understanding the
law, as opposed to understanding what is acceptable
and what is unacceptable behaviour. I am sure you
would agree with me on that in that case.
Clause agreed to; clauses 28 to 50 agreed to.
Reported to house without amendment.
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Motion agreed to.
Read third time.
Sitting suspended 6.29 p.m. until 8.03 p.m.

FREEDOM OF INFORMATION
AMENDMENT (OFFICE OF THE
VICTORIAN INFORMATION
COMMISSIONER) BILL 2016
Introduction and first reading
Received from Assembly.
Read first time for Mr HERBERT (Minister for
Training and Skills) on motion of Ms Pulford.
Leave refused for second reading forthwith.
Ordered that second reading be made order of the
day for next day.

MELBOURNE AND OLYMPIC PARKS
AMENDMENT BILL 2016
Introduction and first reading
Received from Assembly.
Read first time for Mr DALIDAKIS (Minister for
Small Business, Innovation and Trade) on motion of
Ms Pulford.
Leave refused for second reading forthwith.
Ordered that second reading be made order of the
day for next day.

NATIONAL DOMESTIC VIOLENCE
ORDER SCHEME BILL 2016
Introduction and first reading
Received from Assembly.
Read first time for Mr HERBERT (Minister for
Training and Skills) on motion of Ms Pulford.

Report adopted.
Third reading
Mr HERBERT (Minister for Training and
Skills) — I move:
That this bill be now read a third time.

In doing so I would like to thank the advisers in the box
for their excellent advice on a very complex bill.

Ms PULFORD (Minister for Agriculture) — I
desire to move, by leave:
That the second reading be taken forthwith.

The DEPUTY PRESIDENT — Order! Is leave
granted? Leave is not granted.
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Ms Pulford — That is the domestic violence one —
just so everybody knows.
Leave refused for second reading forthwith.
Ordered that second reading be made order of the
day for next day.

POLICE AND JUSTICE LEGISLATION
AMENDMENT (MISCELLANEOUS) BILL
2016
Introduction and first reading
Received from Assembly.
Read first time for Mr HERBERT (Minister for
Training and Skills) on motion of Ms Pulford.
Leave refused for second reading forthwith.
Ordered that second reading be made order of the
day for next day.

PUBLIC ADMINISTRATION AMENDMENT
(PUBLIC SECTOR COMMUNICATION
STANDARDS) BILL 2016
Introduction and first reading
Received from Assembly.
Read first time on motion of Ms PULFORD
(Minister for Agriculture).
Leave refused for second reading forthwith.
Ordered that second reading be made order of the
day for next day.

TOBACCO AMENDMENT BILL 2016
Second reading
Debate resumed from 23 June; motion of
Mr HERBERT (Minister for Training and Skills).
Ms WOOLDRIDGE (Eastern Metropolitan) — I
am very pleased this evening to talk on the Tobacco
Amendment Bill 2016, and I am very pleased to inform
the house that this is a bill that the coalition is
supporting. Tobacco reform, over many years — over
many governments of different persuasions, with the
support, really, of a broad community — has saved
thousands and thousands of lives over recent decades,
and from Victoria’s perspective is very much a further
step forward in very important tobacco reforms for our
state. I am very pleased that the coalition will be
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supporting it; in fact some of these areas were areas that
we too had committed to implement in this term of
government, and they are consistent with the
commitments that we had made previously in
government.
The purpose of the bill is twofold: firstly, to prohibit
smoking in outer dining areas, and this includes
important definitions of what does qualify as outdoor
dining and constraints and responsibilities around that;
and the bill also regulates the sale, promotion and use of
e-cigarettes in order to treat them, effectively, in the
same manner as cigarettes. Both of these areas, as I
have said, we believe are important to progress tobacco
reform in this state. I thought it was useful to start my
contribution to the debate by talking a little bit about the
background of tobacco reform since the establishment
of the Tobacco Act 1987, and the reforms have been
happening ever since that time.
It was 2009 that legislative changes came into effect to
prohibit e-cigarettes and their cartridges containing
nicotine in Victoria, so this really takes the next step
forward, seven years on. In government I was very
pleased to support the work of then minister David
Davis and a number of different reforms in terms of
limiting smoking. For example, the coalition’s Tobacco
Amendment (Smoking at Patrolled Beaches) Act 2012
obviously prohibited smoking at patrolled beaches. The
coalition’s tobacco amendment bills in 2013 and 2014
prohibited smoking in certain public outdoor areas,
such as swimming pools, children’s playgrounds, skate
parks and sporting venues and then subsequently
kindergartens, schools, hospitals and public buildings.
It also further restricted the promotion and display of
tobacco products and enhanced the enforcement powers
and increased the penalties for illicit tobacco, so I think
there have been a number of very important reforms
that continue to constrain where tobacco smoking is
allowed and the impact it has on others in terms of
secondary smoke, particularly children in public areas,
and so on.
In 2013, and I am sure we will hear from Ms Hartland
in relation to that, the Greens did introduce
amendments to ban smoking in outdoor dining and
drinking areas, only allowing smoking in designated
areas, but at that point they did not have the support of
the house. I am pleased that now, three years on, I think
with the substantial work that has happened in that
time, we will have some significant support for these
types of reforms.
In August 2014, after a lot of work, the coalition
announced plans to introduce a statewide ban in
outdoor dining areas during the course of the next term
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if we were in government — which would of course
have been this term — and to work through the matter
of banning smoking in drinking areas. We were
disappointed at the time that Labor did not make any
commitment prior to the election in relation to the
reform of tobacco laws, and it was not actually until
August 2015 that Minister Jill Hennessy announced
that Labor would ban smoking in outdoor dining areas
from 1 August 2017. Obviously the bill we have before
us today delivers on that commitment.
Tobacco reform has had a history of ongoing change
and additional steps forward practically each and every
year — certainly over recent years. It is valuable at this
stage to have a look at some of the data. For example,
in terms of some of the recent smoking rates, we have
seen the rate for persons in Victoria is at just over
12 per cent, with about 14 per cent of males and
10.6 per cent of females. These represent a dramatic
decline over recent decades. In fact smoking rates for
Australian adults have almost halved since 1980. It is
valuable to commend the work of organisations like
Cancer Council Victoria and Quit which have
persisted — day in, day out, week after week, month
after month, year after year — in terms of tobacco
reforms and in many ways persuaded many in this
place and the other place and been the drivers for that
change. The fact is that that has saved so many lives as
a result.
The other thing that we see dramatically is that smokers
are estimated to die on an average of 10 years earlier
than non-smokers. Smoking does obviously have such
a dramatic effect. There is estimated to be a social cost
and an economic cost of over $30 billion each and
every year from the impacts of smoking. So smoking
not only affects lives but also has dramatic financial
implications.
The good news is that quitting makes a difference.
Quitting before 30 reduces your risk of lung cancer by
90 per cent, and after 15 years of being a non-smoker
your risk of stroke is reduced to that of a person who
has never smoked. Being a person who has never
smoked, and trying not to be too evangelical about it, I
often do try and tell people about the data and that they
can make positive decisions that will have positive
health impacts for them — by making a decision not to
smoke or to stop smoking — even if they have smoked
for a long period of time.
The other important aspect of it is that it has such a
dramatic personal effect. My husband is actually a
thoracic surgeon. Thoracic surgeons are basically
responsible for the lung and oesophagus. His work on a
day-to-day basis deals largely with the impact of
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smoking and lung cancer and oesophagus cancer. The
stories that he tells, while not identifying them, about
young people, older people and people with young
children as they battle often very significant cancers as
a result of smoking continues to bring that message
home. We can talk about the statistics all we like, but
each and every one of these individuals is a person — a
mum, a dad, a daughter, a son — and it does have such
a dramatic impact in our community. That is why I am
so pleased to be able to support the efforts to continue
to send a very clear message that people can make
positive decisions about their health and the health of
those around them, and that constraining access,
importantly, stops secondary smoke and the harm from
smoke on those who are around others — in this case in
outdoor dining areas — as well as having a very
positive impact for themselves.
There are a number of key provisions in the bill, and I
will just go through them in a little bit more detail. As I
have said, the bill bans smoking in outdoor dining areas
where an outdoor dining area is a public place that has
an occupier and it is used for the consumption of food
provided on a commercial basis, and where outdoor
drinking and dining is at the same premises, that is what
will need to be separated. The bill bans smoking at a
food fair or within 10 metres of a place where food is
served at a festival or market, so it takes it not just from
restaurants but also to other areas where dining may be
happening outside and it limits smoking in those areas.
The bill does allow smoking in a drinking area, but not
one that is within 4 metres of a dining area, or in an
area that is separated from outdoor dining by a
structure — a 2.1-metre wall that must be impermeable.
This is based on the example in terms of New South
Wales. That may be plastic sheeting, as we see in many
restaurants, but it must be impermeable to the smoke so
that the dining and the drinking are completely
separated.
Snacks are allowed to be served and consumed in areas
where smoking is permitted, but a snack is reasonably
narrowly defined as pre-packaged shelf-stable food that
does not require intervention to prepare or uncut fruit,
so it is reasonably minimal. Penalties are consistent
with the penalties for smoking in areas where smoking
is banned.
The bill also provides for the sale, supply, display and
promotion of e-cigarettes to be regulated in the same
way as other tobacco products. Therefore they are still
available to be used and to be bought, but they cannot
be sold to under 18s and they cannot be used where
there is dining or in enclosed places. The other

TOBACCO AMENDMENT BILL 2016
Thursday, 1 September 2016

COUNCIL

constraints that are in place are other things that I have
mentioned earlier.
The bill does allow the sale and use of e-cigarettes that
some people do use as a cessation tool, but this area is
hotly contested. The view that we have taken very
clearly is that if e-cigarettes are to be used more broadly
as a formal cessation tool, then it should be something
like the Therapeutic Goods Administration that
authorises that to occur.
Mr Ondarchie — Deputy President, it is a very
important contribution that Ms Wooldridge is making. I
draw your attention to the state of the house.
Quorum formed.
Ms WOOLDRIDGE — The Department of Health
and Human Services will support this legislation by
providing free signage and education for venues and
patrons. We inquired about and found that soup is a
food and that a smoothie is a drink and things like that
as they look at some boundary issues. Enforcement of
the legislation will be the responsibility of local
government enforcement officers.
I think it is worthwhile at this point to note that Victoria
does have some ground to make up. When I looked at it
on a national basis it was disappointing to read a press
release from the Australian Medical Association
(AMA) headed ‘National Tobacco Scoreboard 2016’,
which states that unfortunately:
The Victorian government is the runner-up for the Dirty
Ashtray and is designated the ‘laggard state’.

This is a regrettable contrast with the days when the
Victorian government was seen as a world leader in
tobacco control.
What we see there is an opportunity for Victoria to step
up, and this is important, but there are other matters that
are outlined in this scorecard that still are challenging.
For example, there are the issues of banning smoking in
all alfresco drinking areas and licensed premises,
including the use of water pipe tobacco in the definition
of tobacco products — Victoria is the only state where
water pipe tobacco use and sale is unregulated — and
further measures in terms of e-cigarettes. While today is
an important step — and I think this scorecard
acknowledges this step — the Australian Medical
Association still says that Victoria is a laggard state,
and there is an opportunity for this government to do
more in relation to that.
It has been very helpful, I think, and very useful how
comprehensively prepared people have been to respond
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to consultation in relation to this bill. There has been a
lot of enthusiasm from those who were formally
involved, and I will comment on some of them —
groups like the cancer council, VicHealth and others —
but there has also been a very active campaign around
e-cigarettes. All of us will have received many emails,
and I think that is a very healthy part of the process of
our democracy — that people can have a say to their
decision-makers and make their concerns known. I
understand there will be amendments from many in this
chamber over the course of this evening, and I think
that reflects a range of consultation and input that we
have all received across the board, refining, improving
and putting further enhancements on this legislation,
hopefully with the support of the chamber, so that the
bill ultimately can be as effective as possible.
I do want to take the time now just to go through the
consultations. Having thanked the people very much
who have taken the time to write, to email, to meet and
to have their views known, I would like to highlight
some of the range of concerns that have been provided
to me. The cancer council and Quit Victoria provided a
very comprehensive submission in relation to the bill,
and I would like to quote from that:
Australia and Victoria have made remarkable progress in
tobacco control in the last 30 years, which has resulted in
record low smoking rates for adults and youth. We still have
high numbers of Victorians quitting and smokers have ready
access to a range of proven, evidence-based cessation services
and products to assist them in quitting. For this reason, a
precautionary approach to products such as e-cigarettes,
which have insufficient therapeutic evidence at this point in
time, is entirely warranted.

They also said in relation to the dining legislation that:
Cancer Council Victoria and Quit Victoria still contend
that — to meet fully the public health objectives — the
proposed legislation should address both outdoor dining and
outdoor drinking.

They also said:
The proposed legislation will be a substantial improvement
on the existing situation in which Victorians have no
protection from exposure to second-hand smoke and smoking
behaviours when enjoying outdoor hospitality areas.

They have provided some concerns in relation to the
issues, and these might be issues that we can explore a
bit in the committee of the whole, including where
things such as the definition of ‘food provided on a
commercial basis’ may allow an occupier to permit a
public place to be used for the consumption of food
provided by patrons themselves, for example,
potentially not meeting the objectives of not mixing
both dining and smoking. Also, arguably, food
provided on a commercial basis can mean the venue
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could provide free food — for example, bowls of hot
chips — without the area being considered an outdoor
dining area, and the cancer council and Quit Victoria
could consider how some of those things may be
managed in the future.
They also felt concerned about some of the boundary
issues in relation to the wording having an impact, and
that is the wording that said you had to have a single
occupier, which could inadvertently impact
neighbouring businesses. They suggested that wording
about a single occupier be removed:
… to ensure that patrons and staff of a venue that has chosen
to create an outdoor dining area will not be exposed to
second-hand smoke from an adjacent venue that has chosen
to create an outdoor drinking area.
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Once again it will be good to be able to pursue this a
little bit further in terms of our discussion in committee
of the whole.
I heard from many others, and I will go through them.
The AMA have come back recommending that the bill
be amended to include drinking areas, consistent with
the AMA’s joint position with Cancer Council Victoria,
Quit Victoria and the National Heart Foundation, and
they recommend the bill be amended to give tighter
regulation to e-cigarettes and consumables of licensed
vendors only. The AMA also have a position statement
in relation to the cigarettes, saying that:
The AMA believes that e-cigarettes should not be sold to
anyone under 18 years of age.
…

I know that we will spend more time on some of these
issues over the course of this debate.
In terms of electronic cigarettes, Quit Victoria and
Cancer Council Victoria endorsed the measures in the
proposed legislation. We believe this legislation will
minimise the potential risks of e-cigarettes, particularly
for children and adolescents, yet still allow the
realisation of the potential benefits of e-cigarettes into
the future.
As I have said before, I very much appreciate the input
from the cancer council and also Quit in relation to this,
and Todd Harper and Sarah White have been
particularly helpful. They did also highlight the issue in
relation to e-cigarettes of there being no exclusion for
e-cigarettes that are designed or packaged in a way that
appeals to children and young people, and I will be
addressing this with a proposed amendment to the
house to consider.
I also have a further statement from the cancer council
and the AMA, which is supported by a number of
organisations, including Quit, the Australian Health
Promotion Association, the Asthma Foundation
Victoria, the Heart Foundation, the Australian Dental
Association, the Victorian Aboriginal Community
Controlled Health Organisation and the Stroke
Foundation — the list goes on. I just wanted to quote
from their input:

We recommend that the marketing and advertising
restrictions that apply to tobacco products should also apply
to e-cigarettes.

In terms of the Public Health Association of Australia
(PHAA), Victorian branch, Brian Vandenberg came
back to me and said:
The Victorian branch of the PHAA welcomes the proposed
strengthening of tobacco control laws in Victoria as set out in
the Tobacco Amendment Bill 2016, and we encourage all
parties to support it, in keeping with the long history of
bipartisan support for tobacco control in Victoria.

Michael Moore, the CEO of the Public Health
Association of Australia, said that:
The approach to e-cigarettes is not only supported by the
PHAA but also by the World Federation of Public Health
Associations.

So there is a lot of support from the public health
associations in terms of these reforms.
It was good to hear back from Associate Professor Ian
Fraser of the Royal Australasian College of Physicians,
and he said that:
The proposed changes in the Tobacco Amendment Bill 2016,
as part of Victoria’s commitment to state-level controls to
reduce smoking and its impact, are a good step in the right
direction.

He went on to say:
Legislation that excludes outdoor drinking from the proven
public health benefits of smoke-free areas will potentially
create a loophole that allows venues to ban people from
eating in outdoor areas. This is an early trend emerging in
NSW, which recently introduced smoke-free dining only.
This would be unpopular with the 87 per cent of Victorians
who do not smoke. The legislation will have the unintended
consequence of effectively promoting alcohol consumption
without food in outdoor areas where smoking is allowed.

However, we do note that the amended legislation does not
ban smoking in outdoor drinking areas where ‘snacks’ can be
served if those outdoor areas are less than 75 per cent
enclosed. Given that no level of exposure to second-hand
smoke is free of risk, the RACP strongly supports moves to
make all outdoor dining and drinking areas tobacco free.
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He also said:
The RACP’s view is that the evidence base in Australia and
internationally is currently insufficient to enable definitive
conclusions on the net risks or benefits of e-cigarettes at the
population level. However, it is vital that the gains made in
recent decades to move towards a tobacco-free society are not
lost or reversed. The RACP is especially concerned with the
potential for the increasing use, and particularly widespread
promotion, of e-cigarettes to renormalise smoking and for
these products to act as a gateway for young people to take up
tobacco smoking. We therefore support the moves to restrict
their sale, advertising, display and packaging in line with the
regulations on tobacco products.

As you can see, there is a lot of support but also a wide
variety of views in terms of what else is needed and
considerations in terms of this bill. Brian Kearney, the
chief executive officer from the Australian Hotels
Association, has said that:
From the initially announced proposed reform by yourself
and the Napthine government in 2014 through to the
government’s bill now before the Parliament, we are satisfied
that there has generally been an informed and mature debate
about the issue, notwithstanding that some advocates saw the
opportunity to seek a wider smoking and drinking prohibition.
On balance we are satisfied that the bill draws on
contemporary best practice and provides for a reasonable and
balanced regime that allows for the government and the
coalition to achieve their policy objectives without
unnecessary or unintended consequences.
The lead time to 1 August 2017 will provide sufficient time
for the community and the hospitality industry to be fully
informed and prepared for the prohibition.

The different language from the different groups is
interesting. I also sought guidance from the Municipal
Association of Victoria, particularly in regard to their
enforcement responsibilities. Rob Spence, the chief
executive officer, said:
The MAV is supportive of the bill, as it delivers on our call
for smoking bans to be imposed on outdoor dining areas.
We’re disappointed, though, that drinking areas have not been
included in the scope of the bans, as this will make it more
complicated from an enforcement perspective. It will also be
more confusing for patrons to comply with, as there will be
changing times for bans in force, depending on whether or not
food is being served. We are concerned that the legislation
potentially encourages cafes and licensed premises not to
serve food with alcohol, other than pre-packaged snacks,
which is contrary to the public health notions of encouraging
people to eat if they’re consuming alcohol.

So there are obviously some genuine concerns there
that have come up a few times. Jerril Rechter from
VicHealth said:
We were pleased to see the introduction of the bill and are
generally supportive, as it substantially aligns with our
organisational position on smoke-free dining areas and the
regulation of e-cigarettes.
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I had very comprehensive input from Dr Walid Ahmar,
the president of the Australian Lebanese Medical
Association — a very passionate and good man who is,
if I have not said it, also a cardiologist, so he lives this
on a daily basis. He very passionately believes that
tobacco used for water pipes, or shisha, should also be
treated similarly to cigarette tobacco. He said:
There is a misconception that water pipes are a relatively safe
method of smoking tobacco. However there is very good
evidence to the contrary. Water pipes usage for smoking
tobacco is associated with —

and he goes on to list a series of issues, including
serious potential health hazards to smokers and those
exposed to the smoke it emits, causing lung, bladder,
stomach, oesophageal and oral cancer in addition to
other things. A typical 1-hour session involves inhaling
100 to 200 times the volume of smoke inhaled with a
single cigarette. I have got to say it absolutely stunned
me that 1 hour of smoking water pipes is the equivalent
of somewhere over 100 cigarettes. That is just
phenomenal.
He also went on to say:
The smoke produced contains a high level of toxic
compounds including carbon monoxide, heavy metals and
cancer-causing chemicals.

He went on to say:
Despite the negative health effects of tobacco water pipes,
their use is growing as they are becoming more popular in
bars, cafes and restaurants.
The Australian Lebanese Medical Association recommends
that tobacco water pipes be subjected to the same regulation
as cigarette smoking and other tobacco products and should
include appropriate health warnings.

Not only he signed that letter; it also has signatures
from the Australian Medical Association, the Australian
Iraqi Council Victoria, the Afghan Australian
Association of Victoria, the Pakistan Medical
Community, Arabic Welfare, the Hellenic Medical
Society Australia and the Iraqi Kaldonian Association
of Victoria. Different individuals have canvassed those
issues very widely.
The New Nicotine Alliance’s Dr Attila Danko, I have
got to say, I heard from a number of times and quite
comprehensively as a medical doctor and as the
president of the New Nicotine Alliance. They have
outlined in quite a detailed submission a number of
points, and I quote:
I am very concerned about the lack of consultation on the
Tobacco Amendment Bill 2016 recently put before the
Assembly. I am in regular contact with prominent Australian
public health and tobacco experts who have not been

TOBACCO AMENDMENT BILL 2016
4140

COUNCIL

consulted on this issue, experts such as Professor Ron
Borland, Professor Wayne Hall, Dr Alex Wodak and
Dr Coral Gartner. They are more open minded about the
potential public health benefits of e-cigarettes. No consumers
or e-cigarette retailers have been consulted either.

He went on to say that they are very concerned about
the unintended consequences of the bill as it may well
increase smoking. I again quote:
There is an undue haste to severely restrict this gateway out of
smoking based on a very limited understanding … We have
attempted to meet the health minister to give her a consumer’s
perspective, but she has refused to meet us.

A number of others corresponded along these lines, in
particular in reference to a recent report released by the
Royal College of Physicians. I want to thank Ms Patten
for providing me with further information and a copy of
that document, which I appreciated the opportunity to
read. The website notsmoking.org.au lists quite
succinctly some of the issues. Its blog states:
In 2016 the Royal College of Physicians released Nicotine
without smoke — Tobacco harm reduction … The report
concludes that ‘e-cigarettes are likely to be beneficial to UK
public health. Smokers can therefore be reassured and
encouraged to use them, and the public can be reassured that
e-cigarettes are much safer than smoking’.

It goes on to talk about the research from the UK where
many of the conclusions are that e-cigarettes are not a
gateway to smoking. They do not result in the
normalisation of smoking, and they can help in quitting
smoking — obviously some very recent information in
an area, I have to say, when seeking some evidence in
relation to it, where there are strong advocates on both
sides of that argument.
I also heard from Alex Wodak. I have got to say I have
a huge amount of respect for Dr Wodak, and I have had
for a long time. His message to me was that there is no
doubt that e-cigarettes are far less harmful than tobacco:
I find it hard to understand why e-cigarettes should be treated
more severely than tobacco.
Surely it should be the other way around.
E-cigarettes are a harm reduction response to nicotine.
New harm reduction strategies always have to really battle to
get accepted.
Yet many harm reduction strategies have been extremely
beneficial.

Colin Mendelsohn, a tobacco treatment specialist —
and I suspect they work together in collaboration in a
number of different ways — emailed me, which I
appreciated, but he has also written in the Huffington
Post:
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Although well meaning, this legislation is misguided. It will
help perpetuate smoking and have an overall negative effect
on public health.
…
More research is needed before we have certainty about the
risks and benefits of e-cigarettes. Like any new treatment,
there is a possibility of unknown side effects in the future.
However, one thing we are sure of is that two out of three
cigarette smokers will be killed prematurely by their habit and
vaping can help many of them to quit.
…
E-cigarettes represent a massive opportunity for Victorian
smokers and have the potential for substantial improvements
in public health. We cannot afford not to embrace them.

I also heard from the Eros Association, and it said that:
Personal vaporisers have taken off in popularity over the past
six years and the Eros Association stands by the rights of
adults to legally purchase a personal vaporiser. A fair,
competitive, regulated market between smoke tobacco and
personal vaporisers provides current smokers with an
alternative.

It went on to say that:
The Tobacco Amendment Bill 2016 has had the unintentional
consequence of providing smoked tobacco with a competitive
advantage over personal vaporisers.

The last couple, Anella Turra and Stuart Singleton from
Wick and Wire Co. talk about the impact that these
changes will have on their business. They talk about the
impact on advertising, concerned that they will no
longer be able to help a customer understand the
features of the brands of devices that they sell or even
the colours that may be available. They say that not
allowing a display means that people will not be able to
see what they are purchasing before they purchase it.
They wanted to see that they would be able to
age-restrict the premises and be allowed to continue to
display internally the products they sell. They are
concerned about the legislation not allowing samples,
as taste is very subjective when it comes to the liquids
and vaping because currently people want to try out the
flavours and vape in the store. In South Australia
exemptions were made for specialty retailers such as
vape stores.
Recently of course there was a decision by the
Australian Competition and Consumer Commission
(ACCC) to take action against e-cigarette suppliers for
allegedly misleading claims. The ACCC alleged that
two companies breached Australian consumer law by
making representations on their websites that
e-cigarette products being sold did not contain
carcinogens or toxic chemicals and did not contain any
chemicals found in conventional cigarettes. Based on

TOBACCO AMENDMENT BILL 2016
Thursday, 1 September 2016

COUNCIL

independent testing, the e-cigarette products sold did in
fact contain carcinogens and toxic chemicals, including
things such as formaldehyde. The ACCC said:
There is an increasing level of concern among international,
national and state authorities regarding the composition of
e-cigarettes, and the likely effects of their use. The ACCC
will continue to work with its local and international
counterparts to ensure consumers are receiving accurate
information about these products.

It is obviously an area where there is emerging
technology and where an evidence base is being built
up in different ways, but it is also clearly an area that
has not yet been fully resolved in relation to the impact
that it has on individuals and a comprehensive view on
its effectiveness as a tool to quit smoking. As I have
said, it was very helpful to get all that input, although
somewhat confusing sometimes in terms of the range of
perspectives.
I now just want to comment on a few different areas.
First of all, in relation to space usage, one of the
concerns I do have that the bill is not explicit on — but
in the briefing I was certainly advised that this is the
intended outcome — is that smoking will be banned in
an outdoor dining area during the period in which food
is available in that space. So if they are only serving
dinner from 6.00 p.m. to 9.30 p.m., that is when the
restrictions will apply. Whilst it is not explicit, it would
be good to get some reassurance from the minister in
the committee stage in relation to how it will in effect
occur.
The other point that came up a couple of times was in
relation to how we can ensure that we are not
discouraging food service. We know that with alcohol
control it is always better if people eat while they drink
in terms of somewhat reducing the impact that the
alcohol may have. How can we make sure, if there are
early signs from New South Wales of the
encouragement of drinking and smoking but without
eating, that we are able to contend with and change
some of those potential impacts?
The other area where there is a clear issue, and we spent
a bit of time exploring this during the course of the
briefing, is to do with boundary issues. What is clear in
this case is that where smoking and dining is happening
within one premises there are constraints about them
being separated, but where smoking and dining is
happening across two premises there are not those
equivalent restrictions. I think it is important that those
issues are clarified, and I think we will see some further
suggestions and improvements to the bill in relation to
those boundary issues.
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I have to say that having talked with groups that are
potentially impacted on by changes in this area, such as
the Australian Hotels Association and the
Restaurant & Catering Industry Association, both of
which are very comfortable if there is further
clarification and separation, not only within an
individual premise but across premises as well, I think
it would be a valuable step forward to be able to clarify
some of those boundary issues in relation to the bill.
In terms of how e-cigarettes should be dealt with,
essentially where the coalition has come down in
relation to it understanding the full range of views, it is
very much, I suppose, falling back on the perspective
and relying on the advice of the National Health and
Medical Research Council (NHMRC) in Australia, an
important and valued peak group. In that context, when
you look at some of the data you see that about 14 per
cent of 12 to 18-year-olds have actually tried
e-cigarettes, which I thought was a huge number — that
includes 6 per cent of 12-year-olds, obviously
increasing up through the age — and 7.3 per cent of
adults have used e-cigarettes in the past 12 months.
When you think that only 12 per cent of people are
currently smoking, that is a very high proportion and, I
think, very significant. In 2013 Victorians were nine
times more likely than in 2010 to have used an
e-cigarette in the past 12 months, so the growth has
been quite substantial as well.
In the context of all of that, the NHMRC statement
says, and I quote:
There is currently insufficient evidence to conclude whether
e-cigarettes can benefit smokers in quitting, or about the
extent of their potential harms.
It is recommended that health authorities act to minimise
harm until evidence of safety, quality and efficacy can be
produced.
NHMRC is currently funding research into the safety and
efficacy of e-cigarettes for smoking cessation.

So in the face of a range of views, including passionate
advocacy from a number of individuals, we did rely
quite substantially on the advice of the NHMRC. We
did not just stop at this statement, which is obviously a
little old, being from March 2015, but asked further
about some details. There are six grants, currently
totalling $4.5 million, which are being applied to
further investigating the health effects of e-cigarettes
and their effectiveness in smoking cessation, so there is
active work happening in this area. I was interested to
know when there would be further statements. The
advice that I have had from the NHMRC is that a
revised statement is expected to be released in 2017, so
that will continue to evolve, but at this point they
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confirm that this advice is still current and effective. In
balancing the arguments, that is why the coalition is
supporting this legislation in relation to e-cigarettes.
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not attractive to young people and that they are not
encouraged to take up smoking through e-cigarettes. I
certainly do commend that amendment to the house,
and I am sure we will talk about it a bit later on.

The cancer council and Quit did raise some issues,
though, in relation to e-cigarettes, and there is one area
for which I will be proposing an amendment. As I
mentioned briefly earlier, that area is in relation to
section 15O of the Tobacco Act 1987, under which the
secretary can recommend a ban order in a series of
circumstances, including where the product is a tobacco
product and possesses a distinctive fruity, sweet or
confectionery-like character; the product is a tobacco
product and has packaging that appeals to children or
young people; the product is not a tobacco product but
resembles a tobacco product; or the product is of a
nature or is advertised in a way that may encourage
young people to smoke.

The other area I did want to touch on a bit further is the
area of water pipes. As I said, I had very strong
representation from Dr Walid Ahmar. Effectively, his
advice to me was that the position statement of the
Australian Lebanese Medical Association was
announced quite some time ago, in fact nearly a couple
of years ago, and that since that time he has undertaken
a range of consultations, discussions, in churches, in
restaurants, in community halls, with a range of
different groups across the board really spreading the
message, and he is of the view that there is very strong
support that water pipe tobacco be treated equivalently
to cigarette tobacco.

Certainly the last one is covered by the bill; the one
before that is not as relevant. But, unusually, this bill
does not include those other areas where the secretary
of the department may recommend a ban order. Having
seen some rather dramatic pictures in relation to
e-cigarettes decorated in e-kitty paraphernalia, if that is
what you would call it, I propose to move an
amendment to section 15O(2)(a)(ii) of the act, which
states:

He unfortunately has had a response. He did write to
the Premier, who passed the letter on to the minister,
who passed the letter on to the deputy secretary, who
has responded saying that while he understands the
health issues the doctor has raised and his concerns
regarding growth in the use of water pipe tobacco, this
is a complex matter requiring further consideration. I
would certainly encourage that further consideration
and encourage the capacity to move forward.

is a tobacco product and has packaging that appeals to
children or young people —

so that the secretary may recommend that a ban order
be expanded to also include e-cigarettes. I would ask
that that amendment be circulated now.
Opposition amendment circulated by
Ms WOOLDRIDGE (Eastern Metropolitan) under
standing orders.
Ms WOOLDRIDGE — I do hope that this
amendment is something that will receive the support
of the house. I think it is important that we send a very
clear message, especially in light of the data that I have
given about the utilisation of e-cigarettes by young
people — as young as 12 — so that we do not have
products that are designed to appeal to this market.
We did have a look in detail about the product
possessing a distinctly fruity, sweet or
confectionery-like character in relation to potentially
recommending a ban order, but I have to say our
consideration of that was really fundamental about what
an e-cigarette is, which is often fruity flavoured or
sweet flavoured, and it is not our intent to ban the
product. The intent is to make sure that an e-cigarette is
available, people can purchase it and use it, but that it is

The issue really at heart is that while water pipe tobacco
contains a significant amount of tobacco, it is not
necessarily the main ingredient, which is essentially the
definition of a tobacco product in the Tobacco Act, and
it would require a change in the definition in order for
water pipe tobacco to be included, because often it is
mixed with molasses and other things that may mean
that tobacco is not the main ingredient.
Interestingly Victoria is the last jurisdiction in
Australia — it is the only jurisdiction in Australia —
that does not prohibit water pipe use in smoke-free
areas. I thought it was interesting recently that Hume
City Council passed a motion on exactly this issue and
agreed to, as part of that recommendation, write to the
Minister for Health, the Honourable Jill Hennessy,
seeking amendment to the Tobacco Act 1987 to apply
the same laws to water pipe smoking as currently apply
to tobacco smoking. So this is an area where an area
like Hume with a broad multicultural community has
been very supportive of these types of changes.
I also did just want to comment that we have received
just late this afternoon some house amendments that
will be put forward by the government in relation to the
issue of specialist e-cigarette retailing premises. As
always, I appreciated a briefing from the minister’s
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office in relation to it but was a little concerned that it
had come so late, especially as this bill was slated to be
debated two weeks ago in the last sitting week, and here
we are at the 11th hour receiving the amendments. We
will have further questions in relation to these
amendments to understand the details put forward,
given that it has been at such late notice, but there
seems to be, subject to the answers, some reasonable
consideration about grandfathering these small number
of e-cigarette specialty retailers — and perhaps that
might go to Wick and Wire Co and some of the
concerns that they have raised — which will enable
them and a small number of others to continue in the
businesses that they have established.
So on behalf of the coalition I want to commend the
work that has occurred to put forward these important
areas that will progress tobacco control in Victoria. I
am very pleased, as I have said, that the coalition will
be supporting this bill. We will be putting forward an
amendment ourselves in relation to e-cigarettes. There
will be further amendments proposed by others in this
house, including the house amendments that we believe
have merit and that respond to the concerns raised by
stakeholders about how this bill could go further and
address some of the concerns in the existing bill, and I
believe we will have a very comprehensive discussion
in relation to them.
But I do reiterate our concern on the e-cigarette side
that there is not yet comprehensive — and certainly not
the Australian — evidence in relation to their use as a
cessation tool; rather, we are relying on advice from the
National Health and Medical Research Council in
relation to ongoing restriction and management of their
use, while consistent with that of cigarettes, that is
proposed in the bill. I do want to thank the minister’s
office and the department for the briefings and the
advice that has been provided through this and look
forward to further debate and discussion on this bill this
evening.
Ms HARTLAND (Western Metropolitan) — I rise
to speak on the Tobacco Amendment Bill 2016. This
bill aims to prohibit smoking in outdoor dining areas
and to regulate the sale, promotion and use of
e-cigarette products. The Greens have been strong
advocates for the restriction of smoking in the interests
of public health. For the entire time that I have been in
Parliament, we have attempted on a number of
occasions to improve the laws. The fact that
11 000 people still die in Victoria every year from
smoking-related diseases remains a horrifying statistic.
We hope very much and expect that this death toll will
improve over the coming decades as health benefits
from a reduction in smoking rates permeate through the
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community and fewer and fewer people begin smoking
and then have to suffer the terrible consequences later
on.
It is in the context of the ongoing health threat smoking
poses that the Greens in the previous Parliament, and in
the absence of action from the previous government,
brought in legislation to attempt to introduce smoking
prohibitions in outdoor dining areas and drinking areas.
At the time both the coalition government and the
Labor opposition voted against our bill, I believe
largely on the basis of some fairly flimsy excuses.
We are pleased to finally see progress in this area.
Prohibiting smoking in dining areas will have many
benefits. We know when smoking was banned in
outdoor public spaces it acted as a significant trigger to
encourage many people to quit. It has also helped
prevent many young people from taking up smoking in
the first place. Banning smoking in outdoor dining
areas is the next logical step and will again encourage
people to cut down on their smoking or even quit, and it
will obviously make for much more pleasant outdoor
dining for the majority of us who do not smoke.
Further, it will better protect workers from regular
exposure to smoke, and it will also denormalise
smoking for children.
Research from Queensland, where smoking restrictions
in outdoor dining and drinking areas have been in place
for many years — in fact since 2005 — also shows that
such a ban will not have negative impact on businesses
and in fact may improve business for some. I am now
in my late 50s, and I can remember several times when
it was thought living as we knew it would end when
you could no longer smoke in picture theatres, on
public transport and in a range of different areas. Life
has gone on, and in fact the one good thing from all of
those bans is that smoking rates have dropped
dramatically.
We are very pleased with this aspect of the bill and will
be supporting it. Having said that, we are very
disappointed that this legislation falls short of potential
reform. In particular the failure to include outdoor
drinking areas in the prohibition is problematic for
several reasons. The Greens proposed legislation that
sought a ban on both outdoor dining and drinking areas.
It did, however, allow for a designated smoking area in
venues serving alcohol, as we did not want to force
smokers out onto the streets late at night outside pubs
and clubs, for example. However, we had tight
restrictions on the designated area, including that it
could be no more than 50 per cent of the outdoor area
so that non-smokers could have a smoke-free outdoor
area to go to. Further, it did not allow food or drink
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service in the area, offering better protection for
workers, nor did it allow entertainment in the smoking
areas, to encourage patrons to enter the area just to
smoke and then leave, reducing their exposure to
second-hand smoke.
In this bill we welcome the ban on smoking in outdoor
dining areas and the separation of outdoor dining and
drinking areas by a 2.1-metre wall or 4-metre buffer.
However, there is no restriction in this bill on the size of
the outdoor drinking area relative to the outdoor dining
area, meaning that if a pub decided to do so, it could
designate the entire outdoor area as a drinking area,
excluding diners from being able to use the outdoors.
The same goes for cafes, though it seems less likely, but
it could be the case that outdoor areas of some cafes
become coffee and smoking areas, excluding all patrons
from eating when enjoying the outdoors. Certainly this
has been the experience of New South Wales, where
similar legislation was recently introduced.
We have found clear examples of where eating has not
been allowed in outdoor areas of pubs. This has a
perverse outcome and is a law that needs to be
monitored. Allowing people to eat a bag of chips in a
drinking area does not in my mind improve the
intended safe drinking consequences of this bill, despite
the assertion by the government. You would have to eat
a lot of chips to fill up and slow the absorption of
alcohol into the bloodstream.
If a person is sitting with a group in the drinking and
smoking area and desires a meal or some hot chips
while drinking, they would have to ask the entire group
to move to another table in the dining area, which may
or may not be available in a busy place. This could act
as a disincentive for that person to even request the
move or to move themselves to get food, meaning that
they may become drunker faster, which is not what we
would like to encourage.
Further, by designating certain areas as drinking and
others as dining, it actually restricts the number of
tables where food can be served in any given venue. In
a very busy venue during peak dining times, waits for
dining tables may become an issue, meaning that
people will get drunker before they can get access to the
dining area. Further, there is insufficient protection of
workers who will continue to be exposed to
second-hand smoke when serving and clearing drinks
from tables. This law would be difficult to enforce in
outdoor areas where smoking may be allowed or
banned depending on the time of day during which
food is served.
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So for all of these reasons the Greens believe it would
be simpler and more appropriate to have a ban in
drinking as well as dining areas while just allowing a
small walled area designated for smoking. This is a
broader concern about this section of the bill, and we
have some technical concerns relating to what the
government has proposed.
One area in particular where we believe the bill could
be improved from a perspective of clarity of the
legislation and the spirit of what we believe the
government is intending relates to situations where
venues have outdoor seating areas adjacent to one
another. Currently there appears to be no provision in
this bill for laws relating to outdoor dining and drinking
areas in adjacent but separate premises, only within the
same premises. We believe that this is a massive
omission.
Our reading of clause 4(3) is that if a venue has an
outdoor dining area on the footpath out the front of their
premises and, for example, that dining area is right next
to the seating for a venue that has designated its outdoor
area as a drinking and smoking area — a pub, for
example — there is no requirement for the 2.1-metre
wall or a 4-metre buffer zone between these outdoor
sitting areas. They are only required between drinking
and dining areas within one venue, not between venues.
So if we think of Lygon Street, where cafe after cafe
has outdoor dining areas side by side on the street front,
if just one of these cafes decides to designate its
outdoor area as a drinking and smoking area, then
smoke drift could affect people sitting in the outdoor
dining areas of both the neighbouring businesses.
Businesses with outdoor drinking and smoking areas
have no obligations to the other venues or their patrons,
and those neighbouring businesses have no recourse
under this law. This is massively inconsistent with the
objectives within the venues and is illogical from a
public health perspective.
When I put this to the government in recent weeks,
their response was, and I quote:
We expect businesses to work collaboratively when they are
located close to each other; however, some businesses may
choose to install a plastic cafe blind or screen to prevent
smoke drift into an outdoor dining area from a nearby outdoor
drinking area. Ultimately, any issue between adjoining
businesses would need to be resolved between businesses.

I actually do not think that is good enough. We should
not introduce legislation that causes disputes between
neighbouring businesses; the government should
introduce legislation to prevent and resolve disputes. To
suggest that businesses will work it out between
themselves is poor lawmaking at the best. Sometimes it
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might happen, but when it comes to the cost of
installing a wall or keeping a 4-metre buffer, some
businesses will try to avoid this and will accept
impacting on neighbouring dining areas. Further, it fails
to protect and give equal rights to the patrons of the
dining venue.
We believe that this bill needs to be amended to add an
obligation for adjacent venues to protect patrons in
dining areas whether or not they are the same venue.
We will be introducing amendments to this effect. I ask
that the amendments now be distributed.
Greens amendments circulated by Ms HARTLAND
(Western Metropolitan) pursuant to standing
orders.
Ms HARTLAND — I should also add that one
concern the Greens often have with such bills is that the
state government expects enforcement by local council
staff, yet they fail to provide funding to council to carry
out this work. I will of course be asking further
questions regarding this in the committee of the whole.
I will now move on to the second aspect of the bill,
which is to create further laws regarding the regulation
of e-cigarettes. The Greens believe that e-cigarettes
need to be better regulated as a precautionary approach
for a new product that risks being both harmful and
addictive. We see the proposed laws as a step up from
the existing situation, where there was no restriction on
the sale, use or advertising of non-nicotine e-cigarettes.
The Greens note that there is currently limited evidence
regarding the health impacts of these cigarettes, and this
is obviously because they are a new product. This
makes them an even more difficult product to legislate
for.
Some have pointed to relatively recent reports by
Public Health England, which found that e-cigarettes
are 95 per cent safer than conventional cigarettes, in
order to campaign against these reforms and justify
having few restrictions on e-cigarettes. Looking at the
detail of the report — and I did read all of the report —
you can see the findings are far more qualified than
people are making out. Further, many other health
experts have gone on to deeply criticise the findings of
this report, primarily as the evidence base for it was not
rigorous. For example, the ‘95 per cent safer’ figure
was an idea of a panel of 12 assembled by the then
Independent Scientific Committee on Drugs for a
two-day workshop in London in July 2013.
However, at least six of the members of the so-called
independent panel were already established champions
of e-cigarettes, and some of them have either been paid
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to do work by companies with an interest in tobacco
dependence treatment or by e-cigarette companies. A
panel discussion is not rigorous evidence, especially
when issues of bias hang over it, so this is a flimsy basis
on which Public Health England made the statement.
Further, the Public Health England report focused
primarily on the impacts of e-cigarette use relative to
cigarette smokers rather than the impact of e-cigarette
use on non-smokers. This is another biased aspect of
the report, considering there is mounting evidence in
the UK that e-cigarettes are attracting non-smokers and
young people to use them.
I note the point that Ms Wooldridge made around
advertising in particular. I know that when she sent us
those amendments and photos of e-kitty I was quite
astounded that they are so obviously being directed at
young people. The products are made to look
attractive — very much as it was with cigarettes before
we had plain packaging.
Here in Australia we have to look at the full picture and
the health impacts on all the population. With this in
mind we believe that the mounting evidence regarding
the harms of e-cigarettes as well as the problems in the
industry warrants a precautionary approach to their
availability and use. We are not talking about a ban on
e-cigarettes, just restricted access until we know about
their harms and how they impact on smoking rates.
We are concerned by the recent announcement by the
Australian Competition and Consumer Commission
that it has commenced separate proceedings in the
Federal Court against two e-cigarette online retailers,
alleging they have made false or misleading
representations and engaged in misleading conduct by
making statements on their websites and their
e-cigarette products that they did not contain toxic
chemicals. We are concerned that they found that
e-cigarette products sold by Social-Lites and Elusion
did in fact contain carcinogens and toxic chemicals
found in conventional cigarettes, including
formaldehyde, acetaldehyde and acrolein.
While these are just two companies, it raises the
potential that many other e-cigarette products also
contain harmful carcinogens and toxic chemicals. This
is concerning, as there appears to be limited consumer
awareness of this and little evidence regarding what
harmful effects these carcinogens might have in the
long term. Further, research by the New South Wales
health department also found up to 70 per cent of
e-cigarette inserts contain nicotine, despite claims to the
contrary and laws prohibiting this in Australia. People
using e-cigarettes deserve to know the facts about what
is in the products. Those using them to attempt to quit
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smoking in particular should not be misled about their
addictive contents, such as nicotine.
Clearly this industry needs to be better regulated, so I
hope the government will be investing resources in this
area so that it can crack down on those retailers and
brands doing the wrong thing. Some — and I have
received many emails — have suggested that
e-cigarettes can be used as a smoking cessation device.
The Greens support subjecting e-cigarettes and liquid
products to consideration by the Australian Therapeutic
Goods Administration (TGA) for supply as a properly
regulated therapeutic device and product for the
cessation of smoking.
On the point about the large volume of emails I had, I
note that we sent what I considered to be quite a
detailed email back to people about our position, and I
would like to read out small parts of one email that
characterises a number of emails I received. Whoever
was organising the campaign I think really needs to
hone up on their lobbying skills. This was one of the
responses I had:
So because of limited information you would choose to risk
lives?
Smoking kills more people than anything else in the world,
and now that there’s an effective and enjoyable method of
cessation the Greens would rather place restrictions upon its
availability because of a heavily conservative outlook —

I have never heard that we were conservative —
(or perhaps you are motivated by money).

I suspect that means someone thinks the Greens are
taking money from big tobacco, which is clearly not
true. It goes on:
Either way, shame on you.
Regardless of the unproven safety of electronic cigarettes they
have proven to be effective as a quitting aid. As mentioned
earlier, smoking kills more people than anything in existence.
It doesn’t take a genius to realise that anything that helps the
act of quitting conventional cigarettes is a step in the right
direction.
Thanks for the genetic response. We, the vapers, a
100 000 person-strong democratic, will never be voting for
the Greens again.

The Greens do not take threats lightly. Accusing us of
taking money or saying you are not going to vote for us
because we do not agree with you shows I think that
whoever is organising the campaign really needs to talk
to their people.
On the issue of cessation of smoking, I note that my
mother smoked from the time she was 12 until she died
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from lung cancer at 60. If I thought for a second that
this method had real scientific reason to believe that it
helped people stop smoking, I would be there. But I do
not have any evidence of that.
If these devices are approved, then the conditions
regarding the sale, packaging and otherwise set by the
regulator for use as a cessation device should be
adhered to, and access for that purpose should be
facilitated in our community in the way that nicotine
replacement therapy is. Having an e-cigarette approved
through the TGA is the best approach for those who
want to use it as a cessation device. That way
consumers can be assured the product is not harmful —
that it indeed is safe in quantity and an effective product
as a quitting aid. The other reason we believe a
precautionary approach is required is that we do not
know enough about e-cigarettes and their relationship
to smoking cigarettes. There is some emerging
evidence in this area that it is a worry from a health
perspective, but more needs to be done.
E-cigarettes are being used in many public places
where smoking is not allowed, creating confusion and
exposing young people to products that mimic tobacco
smoking, which I think is extremely unfortunate. In
other countries e-cigarettes are being marketed heavily.
Research just released by the Cancer Council Australia
indicates that such advertising stimulates many smokers
who have quit to again crave cigarettes because of the
similarities to smoking in appearance and action. While
a more comprehensive research base can be established,
we think it is appropriate to take a precautionary
approach by restricting advertising, displays and public
spaces where people can vape to prevent a reversal of
the gains in relation to smoking and nicotine addiction.
A big concern for the Greens in relation to e-cigarettes
is that they have the potential to attract a younger
audience to take up vaping, which of course can lead to
smoking as well. Like alcopops, they often come in
sweet and flavoured products, despite flavours being
banned for cigarettes. They can also come in colourful
packaging that appeals to young people. At times these
flavoured inserts come without nicotine, which enables
them to be used as a smoking cessation device. I
assume it is for this reason that the government has
chosen not to have the flavours and sugars prohibited.
However, given so many products claiming to be
nicotine free have been found to have some nicotine in
them, there is an issue of consumer safety here that
desperately needs to be addressed. It is because of the
gateway potential that we support controls on
e-cigarettes for young people under the age of 18, but
the issue of packaging targeting young people remains.
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The Greens understand there are proposed amendments
to the bill, and I thank Ms Wooldridge for bringing
those forward. We will be supporting those. I also want
to say very clearly that the Greens feel e-cigarette
products need much more research, consideration and
monitoring. We would not want to see a set-and-forget
approach to e-cigarettes, given the great uncertainties in
science, health impacts and social impacts. We think
monitoring is required to see whether these e-cigarettes
can offer some health benefits over smoking cigarettes.
I think this potential is yet to be adequately researched
and will become an area of greater interest if
e-cigarettes take off in popularity.
I just want to add to this that when I spoke to Quit this
week, they supplied me with a list of major tobacco
companies that have taken over e-cigarette companies. I
would just like to read these into the record. In
December 2012 British American Tobacco acquired
CN Creative, a start-up that developed the initial
e-cigarette and ECOpure liquid brands. It went on to
launch the Vype brand in August 2013. Vype is now
marketed by Nicoventures, a British American Tobacco
subsidiary. Lorillard, the third-largest cigarette
manufacturer in the US, acquired the e-cigarette
company BluCigs for a reported $135 million in 2012.
It also acquired Skycig, a leading brand of e-cigarettes
in Britain, for $48.5 million, allowing it to enter the UK
market. Skycig then became Bluecigs in 2014, with the
support of a million-dollar marketing campaign. When
R. J. Reynolds acquired Lorillard in 2014, Imperial
Tobacco purchased its Blu line to avoid anti-trust
concerns that R. J. Reynolds owning both Vuse and Blu
would give it an unfair advantage in the market.
Japan Tobacco International acquired UK e-cigarette
brand E-lites in June 2014 from the previous owner.
Japan Tobacco International also invested in start-up
Ploom in 2011 and agreed to commercialise its
vaporisers outside the USA. In February 2015 Japan
Tobacco International acquired the patents and
trademarks from Ploom, allowing it to develop new
products and markets. And the list goes on and on and
on.
Philip Morris International announced in December
2013 that it was joining with Altria to market
e-cigarettes and other reduced-risk tobacco products.
Philip Morris gained the right to exclusively sell
Altria’s e-cigarettes outside the US. In 2014 Philip
Morris acquired the UK-based Nicocigs, the owner of
the Nicolites brand, claiming it would provide the
company with an immediate entry into the UK market
for these and other e-cigarette products. From that list I
think it is pretty clear that the major tobacco companies
are moving in on e-cigarettes pretty quickly.
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On the issue of water pipes, this is the one area of
disappointment we have with this bill and the fact that
the government is not prepared to deal with this issue.
At the moment the laws are such that water pipes are
permitted to be smoked indoors using flavoured
tobacco. This is highly inconsistent with our smoking
laws, especially given that the volume of nicotine and
harmful substances consumed in one water pipe session
is hundreds of times greater than that of a cigarette.
Many in the Arabic-speaking community believe water
pipes should be subjected to the same laws as
e-cigarettes so this community is not denied the same
health benefits from smoking reform as the wider
community.
I have been provided with a copy of a letter signed by
the Australian Lebanese Medical Association, the
Australian Iraqi Council Victoria, the Afghan
Australian Association of Victoria, the Pakistan
Medical Community, Arabic Welfare, the Hellenic
Medical Society of Australia and the Iraqi Kaldonian
Association of Victoria. As Ms Wooldridge has already
read out this very good letter I do not intend to do so.
But one of the really good things about having this
letter and being able to talk to Dr Walid Ahmar was
that, as a cardiologist, he was able to explain to me in
great detail the kinds of harm that water pipes are
causing. So I am really surprised that the government
felt that it was all right to leave water pipes out of this
legislation, given that there is such good support from a
number of community organisations and organisations
representing medical doctors from those particular
communities.
While I am sure this will not be welcomed by all, like
all tobacco reform it is the government’s responsibility
to act in the interests of public health when there is such
a dangerous product. The Greens will seek to amend
this bill to ensure that water pipes are subject to the
same law as cigarettes. The amendments are
all-inclusive.
In conclusion, the Greens will be supporting this bill as
it is an improvement to the restrictions on smoking and
e-cigarettes. However, as I have already outlined, we
are quite disappointed that the government has missed
an excellent opportunity to deal with the issue of
smoking in outdoor drinking areas and also with the
issue of water pipes.
Mr MELHEM (Western Metropolitan) — I also
rise to speak on the Tobacco Amendment Bill 2016. In
doing so I want to congratulate the minister and her
office for all of the good work that has been done over
the last 15 months to bring this bill to the house. It
shows the commitment of the Andrews Labor
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government in relation to this subject matter and how
smoking is causing harm to people in Victoria. For
example, smoking we know costs the state some
$2.4 billion each year in direct health costs and lost
productivity. The latest data shows that despite the
improvement over the past decade, one in eight
Victorians are still daily smokers. We still lose almost
4000 lives every year to tobacco-related illnesses and
diseases. That is 11 people every day — 11 people too
many. Smoking remains the leading preventable cause
of chronic diseases and the leading cause of preventable
death in Australia. We are working hard to stop
Victorians taking up smoking, to limit exposure to toxic
second-hand smoke and to help support smokers to
quit.
The bill, as outlined by the previous speakers, covers
two key areas of reform. The first one is the regulation
of e-cigarettes in line with tobacco products, and the
second one is the banning of smoking in outdoor dining
areas. In relation to how we arrived at that position,
there have been a series of consultations over the period
I mentioned earlier with various organisations about
this reform, including with representatives for public
health bodies, the hospitality industry, small business,
local government, individual community members,
tobacco retailers and various government agencies.
I will talk about the outdoor dining area smoking ban
that will take effect on 1 August 2017 should this bill
pass this house. All Victorians will be able to enjoy a
meal outside with their family and friends in fresh air
and free from deadly and dangerous second-hand
smoke. As we all know, research has shown that
smoke-free environments support those who have
recently quit smoking or who are trying to quit. There is
no question about it. I do not think we need too much
convincing about the harms of smoking. We want to be
able to enshrine a culture in our society, particularly for
our younger generation — for our kids — that smoking
should not be the norm, as was probably the case 20,
30, 40 or 50 years ago, when people picked up smoking
because their parents and everybody in society smoked
and it was the norm back then.
A lot of work has been done by various governments
over the years to change that approach. It is so pleasing
to see when you talk to young kids now who are
growing up that they basically do not want to have a bar
of smoking, or when they see their parents smoking
they find that somewhat disgusting. I copped that from
my own kids from time to time in relation to that bad
habit, and I think it is a great thing.
The Labor government at the federal level, let us not
forget, was the first government in the world — and I
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pay tribute to the former health minister Nicola Roxon
for this — to take on the tobacco industry by
introducing compulsory labelling to basically warn
smokers and people about the dangers of smoking. It
was a big effort taking on multinationals like Philip
Morris and various other tobacco companies around the
world. You do not want to just pick a fight with them,
but with what Minister Roxon did with the support of
the government at the time, of various members of
Parliament and of the community we were able to get
that through. Philip Morris and various companies, as
we all know, went to various international courts to
basically try to stop Australia from introducing the new
packaging, which is now in place. The reason I am
raising that is because I take exception to being lectured
about our commitment on that issue. We definitely as a
government are committed to doing more, and I am
sure there will be more to be done.
The day hopefully will come when smoking will
become a thing of the past, but it is a gradual thing. You
cannot overnight just say ‘Bang!’ and make it illegal.
While smoking is still legal, I think we are still going to
struggle, but what we can do is educate people and pass
appropriate legislation to take the community with us
and hopefully we can achieve our aim to make sure that
smoking will become a thing of the past. For example,
part of this bill provides that in premises such as
restaurants, cafes, takeaway shops and licensed
premises smoking is only banned during the period in
which the occupier permits the consumption of food
other than snacks.
As I said earlier, the reason we are doing that is because
we need to take the community with us and we need to
do it with gradual changes. We are still allowing
smokers, if they want to, to smoke in, for example, a
beer garden which is used from 5.00 p.m. to 7.00 p.m.
as an outdoor drinking area with the consumption of
snacks. Smoking then is permitted. The beer garden can
be used as an outdoor dining area from 7.00 p.m.
onwards, during which time smoking is banned. So we
are trying to balance the situation. It is a balancing act.
The fact is that one in eight Victorians still smoke and
they still argue their right to continue to smoke. We can
differ on that, but that is the fact. The question is: how
can we reduce smoking from 1 in 8 Victorians to 1 in
100 or 1 in 1000? Hopefully one day it will be zero. But
that is a long, long way away.
I am pleased that there is a lot of support even from
smokers for adopting the new approach. They respect
the rights of non-smokers, and they respect that when
people are sitting down having a meal, smoking indoors
is an inconvenience to other people. They respect that

TOBACCO AMENDMENT BILL 2016
Thursday, 1 September 2016

COUNCIL

and they will go outside to have a cigarette. It is very
important to note that we need to find that balance.
The other issue this bill covers is the e-cigarette. The
science is still out on whether or not e-cigarettes are
harmful in comparison with cigarettes. Early
indications are that they might not be as harmful as
normal cigarettes, but I would rather we be cautious
and say they still present some harm. They still generate
a fair bit of smoke if you are inside, and I have seen
some photos in the paper recently that show that. Some
people might have a problem with that. I think what the
government has done in this particular bill is to
basically say that we do not want to turn our younger
generation away from smoking cigarettes, which is
great, to become e-cigarette smokers. As I said, they
could be as harmful as cigarettes.
An honourable member interjected.
Mr MELHEM — No, cigars are exempted,
apparently.
We are not banning e-cigarettes. People can still go and
buy the product. They can still go and use e-cigarettes
to help them along their journey to give up cigarettes.
The bill is not about banning e-cigarettes altogether. It
is basically saying that the science is still not there. It
has not been approved by the drug administration as
being safe for human consumption, and until we get to
that point I think we should take the cautious approach
and say, ‘Yes, you can still buy them, but we will treat
them in the same way as we treat cigarettes’. I hope
people using e-cigarettes will get off smoking, but we
cannot take the risk that that becomes the new norm.
The bill seeks to amend the Tobacco Act 1987 to
regulate the sale, use and promotion of e-cigarettes in
the same way as tobacco products from 1 August 2017.
That means that children under the age of 18 will no
longer be able to buy e-cigarettes. I think that is a very
important factor, because whilst smokers might use
them to get off cigarettes, and that might work for a lot
of them and that is great, we do not want to send a
message to our kids saying, ‘You can start off on
e-cigarettes because you can buy them and that could
lead to smoking actual cigarettes’. That is the danger of
not regulating e-cigarettes and not treating them in the
same way as cigarettes. That is why the bill is treating
e-cigarettes in the same way as normal cigarettes. So all
existing bans on the sale, use and promotion of tobacco
products will also apply to all cigarettes in Victoria,
regardless of whether they contain nicotine or not. It is
really important that we do that.
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In relation to the other amendments that have been
foreshadowed by the coalition and the Greens, I am
sure the minister will want to respond to those so I will
leave it to him to comment on them. What we should
be focusing on is the bill before us here. We could have
actually dealt with it last sitting week but we were not
able to because there was no time to do so. Now with
the amendments we might be sitting here until
1 o’clock to get through this. It is a very important
issue. I hope the coalition and the crossbenchers,
particularly those in the Greens party, will support this
bill; they said they were going to and that is very
encouraging. I want to thank them for that approach. I
think we all agree that this is very good legislation and
that it is worth supporting. The question is whether or
not the amendments will be adopted by this house. I do
not think they should be used as a vehicle to prevent the
adoption of this bill.
As I said earlier, everything needs to go through a
stepped change. You cannot just change everything
overnight. I think we need to recognise that we are
doing something now; let us get this done. Should
opposition members wish to pursue these things down
the track, they can always do so. I hope that this bill
will be passed by this house tonight without
amendment, then we can send a message to the
Assembly and it can become law and be implemented
come 1 August 2017.
In relation to the other matters, I am sure that something
can be worked out. We can work through them and
look at further changes to the Tobacco Act to include,
maybe down the track, the pipe, or ‘argileh’, as they
call it in Lebanese. That can be discussed in the very
near future. With those comments I commend the bill to
the house.
Ms PATTEN (Northern Metropolitan) — I rise
today to speak about the Tobacco Amendment Bill
2016. The Australian Sex Party believes that
governments should treat adults as adults and children
as children. I think this bill in some ways goes towards
treating children as children, but I do not think it goes
many places in treating adults as adults.
I understand the outdoor smoking issues. I am not
going to discuss that part of the bill. I believe that we all
have common sense and, as Mr Melhem said, we all are
sensitive to this. If members of this house were to be
outside smoking a cigar, they would do it so as not to
cause offence to anyone else. I think we have all grown
to be polite in that way and polite in our behaviour, not
only with smoking but with a whole range of issues.
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I particularly want to go to part 4 of the bill, which is
around what the bill calls e-cigarettes. For a start, these
are not cigarettes. These products contain no nicotine,
these products contain no tobacco and, frankly, these
products look far more like an old walkman or an old
cassette player than they do a cigarette, so in my
contribution I would actually like to call them personal
vaporisers because that is what they are. I appreciate
Ms Wooldridge’s contribution, because she did raise a
wide range of submissions that we have all received
from a broad range of community organisations and
medical associations.
It was a long time ago now that we had our first
briefing on the Tobacco Amendment Bill. I know the
government is frustrated by the time it takes us to go
from that initial briefing when the bill is normally
guillotined in the other house to the time we get our
briefing on the bill. I as a crossbencher got an excellent
briefing from the department, but I was somewhat
surprised when the department handed out material
from Cancer Council Victoria and Quit Victoria as the
evidence for this bill. There was nothing from the
Royal Australasian College of Physicians; there was
nothing from any other organisation. I am somewhat
troubled by the government handing out information
from a non-government organisation as the grounds for
arguing their case. I would like to see the government
arguing their case on its own merits.
The fundamental problem with this bill is that we are
talking about a product that contains no nicotine and no
tobacco, and yet this bill will treat it as a tobacco
product. This bill says, ‘For the purposes of the
Tobacco Act, e-cigarettes or personal vaporisers that
contain no nicotine and no tobacco will be treated as
tobacco products’. I do not get that; it does not make
any sense to me. I have learnt a lot in this place about
the vagaries of legislation and how we somehow need
to fit things into certain boxes, but a product that
contains no tobacco is now, for the purposes of the
Tobacco Act 1987, to be treated as a tobacco product. I
think this is actually a world first. I am old enough to
remember Claytons — ‘It’s a Claytons’. I remember
the ‘I can’t believe it’s not butter’ ads. This is exactly
the same thing. This is not a tobacco product; this is not
a nicotine product — yet we are going to treat it as one.
And we will go a little bit further: we are actually going
to defy the fundamentals of physics and science in this
bill. I think this is probably a first for this house. We are
going to call ‘vaporising’ smoking. I know we all have
personal devices if we want to look up what smoking
is. Smoking is the ignition of a product. You have to
combust something to make smoke. That is
Physics 101. These products are vaporisers; these
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products create steam. It is not smoke. It might look to
the uneducated person like smoke, but we are all
educated in this place and we understand that smoke is
not steam. What comes out of our kettle is not smoke.
Our water is not on fire when we are boiling the kettle. I
assure you: our water is not on fire when we boil our
kettle; it is steaming. That is what e-cigarettes are
doing: they are steaming. This is not ignition.
Fundamentally to now say that vaporising is smoking is
completely flawed. We discussed this just some months
ago when we debated the Access to Medical Cannabis
Bill 2015. We said, ‘All right, for the Access to
Medical Cannabis Bill we will understand that smoking
does not include vaporising’. We said that very clearly
in section 40(3) of the Access to Medicinal Cannabis
Act 2016. It says that smoking does not include
vaporising — but today it does. This definition is not
only at odds with the basics of science; it is at odds with
every other jurisdiction that has introduced legislation
in this area. New South Wales, for example, introduced
such legislation barely a few months ago. In fact I wish
that we had looked at their legislation, because again
they specifically noted that vaping is not the same as
smoking — and it is not. So the term is completely
flawed.
I also want to again reiterate that we are talking about
products that contain no nicotine and no tobacco. I
know Ms Hartland mentioned the Australian
Competition and Consumer Commission (ACCC) in
speaking about products that the ACCC found were
illegally containing nicotine. That is against the law; it
is illegal to sell a product that contains nicotine unless it
is a cigarette or a cigar or a tobacco product. They are
fine. If you sell a product that is not tobacco that
contains nicotine in this country, it is currently illegal.
In Victoria it is currently illegal, and we have plenty of
laws to clamp down on that. This bill does not add to
that.
I think the second-reading speech and certainly
Ms Wooldridge’s, Ms Hartland’s and Mr Melhem’s
contributions talked about how this bill was a cautious
bill against harmful products and they said that the
science was out and that ‘Until the science is in, we will
take a very cautious approach’. I understand that, and I
guess innately governments must be conservative. I am
not conservative — and frankly the Greens, I think, are
being very conservative on this — but I take a harm
minimisation approach. In the 1990s we knew heroin
was not good for people, but we knew that giving them
clean needles was good. We knew that people taking
heroin was not good, but we knew that using a harm
minimisation approach was good, and the Royal
College of Physicians strongly supports my position.
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I met with the cancer council and I met with Quit, and I
put to them, ‘If I was to hand you a cigarette or a
vaporiser, which one would you take?’.
Ms Lovell — None.
Ms PATTEN — Thank you; you may take none. If
you had no choice, you would take the one you knew
had less harm, and we know that vaporising has less
harm than combustible smoke. We know that, but this
bill does not recognise this at all.
In saying this, I then go to my great concern with this
bill. I am interested in the government’s amendments to
this bill that do look at the situation of retailers, because
we are treating a non-tobacco, non-nicotine product as a
tobacco/nicotine product. We are saying that a
vaporiser — or, as it is erroneously called in this
legislation, an e-cigarette — should be treated the same
as a tobacco product and therefore if you want to sell
this product, you must sell it like you were selling a
cigar. You must sell it from inside a white cupboard —
you cannot display it, you cannot discuss it and you
cannot talk about it. Under this bill, while in certain
circumstances retailers will be able to verbally discuss
the product, they will not be allowed to display it except
for opening the cupboard to show the product that
contains no nicotine and contains no tobacco. They will
be able to do that at the request of the customer.
I know that you have all received a number of emails
from people, and I know Ms Hartland criticised some
of the emails that she had received, saying that the
people who sent them obviously did not understand the
situation and that they needed to get their facts and
probably their spelling correct, going by this. But I got
some really heartfelt emails from people who said,
‘Look, I’ve been trying to give up smoking, and
nothing has worked for me, and I have found that these
products have worked for me’. That was what I heard. I
did not see a concerted campaign, actually; I saw a
whole bunch of people writing a whole bunch of
different emails, telling me their personal stories about
how that had helped them.
Business interrupted pursuant to standing orders.
Sitting extended pursuant to standing orders.
Ms PATTEN — Currently in Victoria we have a
number of businesses that are displaying these
products, discussing these products and talking to their
customers about these products, and this bill in its
current form will actually prevent them from doing that.
To make matters even worse, the only place you will be
able to openly display, discuss and demonstrate these
products will be in a tobacconist — in a specialist
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tobacconist store — where 80 per cent of their product
is tobacco. These will be the places where someone
wanting a product that is possibly going to help them
quit smoking will acquire them: tobacconists. This just
does not make sense.
We want people to learn the correct way to use these
devices. Again, may I just say these devices are devices
that you plug into 240 volts, and then you put them into
your mouth. I would say that from a safety perspective I
would like people to have some information about how
to use these products safely. I do not want people just
buying them online and buying them in an unregulated
market.
I would support this bill if it went to regulating these
products, ensuring that the juices that these products use
were regulated and that we knew the ingredients of
these products — unlike the tobacco products that we
openly sell. We have no idea of the ingredients in a
cigarette. Apart from the tobacco, we have no idea of
the chemicals in it. We have no idea of the e-cigarette
juices, and this bill will not give us any more
information about that. This bill will not enable us to
regulate and inform and educate and control and ensure
these devices are as safe as possible.
I will say it again: 240 volts is what we charge these
products with, and then we put them in our mouths.
This is a product that we need to provide safety for, and
I would have hoped that this bill would have gone this
way. The Australian Competition and Consumer
Commission (ACCC) has highlighted that this is a
completely unregulated market. Ms Hartland and
Ms Wooldridge both noted that the ACCC had found a
lot of unregulated product out there that contained not
only nicotine but a whole bunch of dangerous
substances. This bill does not help us in regulating that.
As I say, all of our inboxes have received responses
from so many people talking about this. I just want to
capture one:
We are simply people who have been unable to quit smoking
except by vaping. We have been shut out of discussions. We
are not opposed to sensible, proportionate regulation, but this
heavy-handed blunt bill is not sensible or proportionate.
Unintended consequences will be the result of not having a
proper consultation that includes the main stakeholders, who
are us, the users, as well as tobacco control and public health
experts who have a more open-minded view.

I note that Ms Hartland did speak about a UK study, but
Ms Wooldridge and I have both read the Royal
Australasian College of Physicians report on this, and I
know that all of you have received information from the
Royal College of Physicians about their substantial
work in this area.
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I am not saying that these products are safe. I am saying
that from a harm minimisation perspective these
products should be allowed and they should be
regulated. They should not be treated as tobacco
products, because they are not tobacco products. They
should not be treated as products that emit smoke,
because they do not emit smoke. They emit a steam, a
vapour.
I do have a number of amendments to this bill.
Australian Sex Party amendments circulated by
Ms PATTEN (Northern Metropolitan) pursuant to
standing orders.
Ms PATTEN — This is quite a sensible and small
amendment that has been circulated. In looking at the
definition of smoke, there are a number of new
products coming onto the market that are about harm
minimisation. A product that is available in probably
every other country, bar Australia, is a product whereby
tobacco is heated — it is not ignited; it is just heated.
This was not included in the bill. I think this was
possibly just an oversight in the drafting — that is, that
‘smoke’ should include ignited or heated tobacco
product.
I am referring to the second of my original
amendments, which has not been circulated due to a
misunderstanding; however, it is a misunderstanding
that I am quite happy to accept. My original second
amendment was around specialist e-cigarette retailers.
So, rather than forcing people who wanted to purchase
a vaporiser into — —
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children, and I am all for the protection of people from
second-hand smoke; however, from the information
that we are receiving we know fundamentally that these
products, from a harm minimisation perspective, are
products that we should not be trying to ban and
restrict. We should be trying to enable people who are
going through that struggle. I know that there are many
people in this chamber who have struggled to give up
the very harmful habit of smoking. As I say, a vaporiser
is a product that contains no nicotine and no tobacco
and does not ignite anything. Frankly, I think it is a
product that we should be promoting. Other countries
are promoting it.
I note Ms Wooldridge’s amendments in regard to
making sure that these products are not attractive to
children, and I totally agree with this. I would like to
see these products restricted to age-restricted venues. I
would like to see tobacco restricted to age-restricted
venues, but I think Woolworths and Coles have got
another say about that. While this bill goes some very
positive ways in the outdoor smoking area, I do believe
that we are possibly missing some opportunities in
regard to personal vaporisers, where we are seeing
other countries — New Zealand, the US, the UK,
Canada — going down a very different path to us; most
countries are going down a different path. So I would
hope that we would take a very rational and sensible
approach and enable adults who choose to use this
product as a harm minimisation product to have access
to this product. I look forward to speaking more about
this in committee.

My second amendment was to create a special category
of specialist e-cigarette retailers, but I understand that
the government has also put out an amendment that
largely captures what I was trying to achieve in my
original second amendment. I am happy to accept the
government’s position as a fulsome compromise in this
area and that the government’s amendments will allow
for specialist e-cigarette retailers to display and
demonstrate the products. It is a good compromise.

Mr RAMSAY (Western Victoria) — I do
appreciate the opportunity to be able to make a
contribution on this bill, being the Tobacco
Amendment Bill 2016. As I have done in the past — in
fact in the previous Parliament, where the coalition
moved in the house a number of pieces of legislation in
relation to restricting use of tobacco and smoking in
different areas — I have always been a strong advocate
in support of legislation where we try and restrict the
use and impact of cigarette smoking in public and also
in private. I refer to smoking in vehicles, particularly
where children are in vehicles, and I refer to the
coalition’s legislation in relation to activities around
sporting facilities. I do want to acknowledge the work
that David Davis did in this area when he was Minister
for Health and also Mary Wooldridge in her ministerial
capacity as well, being strong advocates for restricting
smoking in areas where it would actually have a
significant health impact on our communities.

However, this bill still is fundamentally scientifically
flawed. Smoking is smoking, and steaming and
vaporising is another thing. I am all for the protection of

In respect of that work, in the previous Parliament the
coalition government moved legislation in relation to
restricting smoking. The Tobacco Amendment

The ACTING PRESIDENT (Mr Finn) — Order!
Ms Patten, just for the benefit of the Chair, the second
amendment that you are referring to that has not been
distributed, are you going ahead with that amendment?
Ms PATTEN — At this stage, no, I will not. I think
there was just a slight misunderstanding with the table
office.

TOBACCO AMENDMENT BILL 2016
Thursday, 1 September 2016

COUNCIL

(Smoking at Patrolled Beaches) Act 2012 prohibited
smoking at patrolled beaches, and the amendment bills
of 2013 and 2014 saw the prohibition of smoking in
certain public areas, including swimming pools,
children’s playgrounds, skate parks, sporting venues
and subsequently kindergartens, schools, hospitals and
public buildings. Those pieces of legislation also
restricted further the promotion and display of tobacco
products, enhanced enforcement powers and increased
penalties for the use of sales of illicit tobacco.
We actually started the ball rolling in the previous
Parliament in relation to introducing legislation that
would restrict areas of smoking and passive smoking on
the basis that we knew that smoking was causing
significant health problems within our community — in
fact, causing death in many cases. Passive smoking was
also contributing to significant health problems. We did
a step-by-step process, introducing legislation that
started to remove the potential dangers of the impacts
of smoking, both direct and passive, into areas
particularly where our young people congregate, and
moving to a point where actually this legislation has
been introduced in relation to prohibiting smoking in
outdoor areas and also to regulating the sale, promotion
and use of e-cigarette products in Victoria.
Now, Ms Patten’s contribution focused a lot on the
impact of retail on the sale of e-cigarettes. She mounted
an argument about the fact that e-cigarettes can be used
without a nicotine component so in fact the vapour
would not impact from a health perspective on others
who might be in close proximity. I would argue that the
jury is out on that. Quit Australia certainly has not
confirmed that that is the case. What they have said in
fact is that:
Electronic cigarettes are likely to be less harmful than
cigarettes, but the short and long-term health impacts of using
electronic cigarettes remain unknown. Products involving
delivery of chemicals to the lung are normally only approved
after extensive evaluation on safety and efficacy. This process
also ensures that products come with specific instructions on
safe use.

So Quit Australia are not convinced yet that e-cigarettes
are actually not harmful, and they are looking for more
work to be done in relation to the impact that they
might have.
Can I just say that I am also quite passionate about this
subject. I know Ms Hartland has always been a strong
advocate of restricting smoking in public places. In fact
I have always been a strong supporter of her in that
endeavour. Through the Greens she moved a number of
bills through the previous Parliament in relation to this.
Unfortunately the broadness of their legislation did not
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allow it to go through the house, but I certainly would
like to put on record that the Liberal and National
parties are supporting this bill before the house. It is
certainly a piece of legislation that we were leading up
to in the last Parliament.
Ms Wooldridge — Promised.
Mr RAMSAY — And promised and committed to,
and that is why we are here today supporting this bill.
I appreciate that there are a number of amendments
before the chamber in relation to the bill, mainly in
respect of e-cigarettes and what impact they might have
in relation to the bill in regard to retail and those that
are actually trying to move away from tobacco-related
devices to non-tobacco-related devices.
Can I say at the outset that there is nothing worse than a
reformed smoker, and I am one of those. I smoked until
I was at the age of 30. I gave up cold turkey because
my children were convinced that I was going to die if I
kept smoking, and they kept reiterating that to me on a
daily basis, which made me decide that my lifestyle
was such that if I kept smoking I perhaps would die in
the short term rather than the long term. My father died
at 45 with pancreatic cancer which was smoke related,
so I also had another mission in life — to do what I
could to try and encourage those that were smoking or
those that were intending to smoke that it would
severely impact their lifestyle and their health. I am
happy to say my three children are non-smokers, and I
would like to think that perhaps my connection to
smoking and the impact it was having on my lifestyle
and the fact that I decided to give up cold turkey had
some impact on their future lifestyles in relation to how
they would deal with smoking.
In my generation, as it was, 70 per cent of my kindred
spirits were smokers. In fact I hardly went to a party or
a night out where I was among people that did not
smoke. Nearly 80 or 90 per cent of my friends smoked,
and that was the norm at that point in time. Yet we
know that Quit Australia and the Cancer Council
Australia were clearly indicating that smoking was
harmful to your health and that from a long-term point
of view invariably, whether it be by related illness, it
would cause a significant change in lifestyle and a
short-term life span if that was to continue.
I am really pleased to say now in this day and age that I
think less than 20 per cent of young people are smoking
and that certainly in my age group now probably one in
seven, one in eight, might smoke — just from my own
personal look at the people that I spend leisure time
with who are not smokers. Whether or not that is just a
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change in generational culture or the message is getting
through that smoking is harmful and comes at a
significant cost to the public purse in relation to
health-related treatments, now smoking is not cool; in
fact it is uncool, and that message is getting through to
the youth, which I am really pleased about.
I am very supportive of the bill in its present form in
relation to prohibiting smoking in outdoor dining areas.
I noticed Mr Melhem making a passionate contribution,
but I suspect Mr Melhem and Mick Gatto might well be
outside Society late at night puffing on cigars — which
I understand are not part of this bill but nevertheless are
causing the same issues that I have had over a number
of years. When I want to go out to relax and have some
down time, some leisure time, I can do that in an
environment where there is food being provided in an
outdoor setting — anywhere down Bourke Street you
will notice tables on the footpath where food is being
provided outside the restaurant — and there is nothing
worse than having someone smoking, particularly
cigars, upwind. You get this continual waft of cigarette
smoke coming down while you are trying to eat and
drink. There is nothing worse to a reformed smoker, I
might add, than having to go through that ordeal, which
is not pleasurable. But we are paying for a pleasurable
experience: to be able to go out at night or during the
day to have a meal without the impact of this revolting
smelly smoke cascading downwind from someone who
actually has no respect for the people trying to live a
healthy lifestyle and without being agitated or impacted
by someone that wants to smoke in that area.
My view is that we are in consensus here across parties
that we support this bill in that we want to prohibit
smoking in outdoor dining areas. I believe we are all in
unison in relation to that. Where we are perhaps in a
different space is in relation to electronic cigarettes and
the impact they will have, if allowed, on the sort of
experience people now expect, that of not being
impacted by cigarette smoke. Is there a danger in
electronic cigarettes even though tobacco is not being
used? My understanding is Quit have said the jury is
out in that respect. While Ms Patten would passionately
plead that it would impact on retailers if in fact we
banned e-cigarettes and it would impact on people who
want to move away from tobacco-related devices,
whatever they might be, to e-cigarettes — rather than
Nicorette or Nicopatch or anything else that might be
out there — to try to get people off nicotine addiction is
something that I look forward to discussing in the
committee stage, which I expect is where these
amendments will go to.
In summary, I am strongly and passionately supportive
of the Tobacco Amendment Bill 2016, as was
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foreshadowed to us prior to it being brought to the
chamber. As I said, I have had personal experience in
relation to the impact smoking has had, both on the
health of my own family and myself, and I have also
experienced the fact that it is not a pleasurable
experience when you want to go out for a meal if you
are non-smoker — or a reformed smoker like I am —
and you have this continual waft of cigarette smoke
coming down and interrupting the ambience of clean
air, clean food and being with friends and family. I
support that.
I look forward to the discussions around the electronic
cigarette issue, and I am sure we will have some
discussion in the committee stage. I would like to put
on the record that I am pleased to see the government
has brought this bill forward on the back of what the
coalition had already committed to and the steps it had
made in relation to the different areas in which we
prohibited and restricted smoking in the past
Parliament, which have been well supported. My hope
is that this bill will be well supported regardless of what
amendments might come up for debate in the
committee stage.
Mr EIDEH (Western Metropolitan) — I rise to
speak briefly on the Tobacco Amendment Bill 2016.
Labor governments in Victoria have a proud history of
tobacco reform. All major reforms to tobacco control
have been implemented by Labor when in government.
We banned smoking in enclosed restaurants and cafes,
including dining areas within licensed premises, from
1 July 2001 and in shopping centres from 1 November
2001. We furthered smoking restrictions in licensed
premises, gaming and bingo venues and the casino
from 1 September 2002. We banned smoking in
enclosed workplaces, at under-age music and dance
events and in covered areas of train station platforms,
tram shelters and bus shelters from 1 March 2006. We
stopped buzz marketing and non-branded tobacco
advertising from 1 March 2006 and strengthened laws
to enforce the ban on cigarette sales to minors from
1 March 2006. We banned smoking in enclosed
licensed premises from 1 July 2007 and, with the
Minister for Education, issued an order banning
smoking on Victorian government school grounds from
1 July 2009.
We furthered our stance by banning smoking in cars
carrying children from 1 January 2010 and by banning
the sale of cigarettes from temporary outlets from
1 January 2010. We also provided the Minister for
Health with the power to ban the sale of youth-oriented
tobacco products and related products from 1 January
2010 and strengthened and clarified penalties for a
range of tobacco offences from 1 January 2010. We
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also banned the display of tobacco products and
packaging at retail outlets. This is a history of getting
on with it that the government is very proud of. It
symbolises our commitment to tobacco control —
something that the previous government refused to act
on.
Tobacco use within my electorate is an ongoing issue,
which is why legislation such as this bill is so
important. This bill is a very important bill for
Victorians, and it is a bill that I believe will encourage
more Victorians to kick the habit. Smoking costs
Victoria, as my colleague Mr Melhem mentioned in his
contribution, $2.4 billion each year in direct health
costs and lost productivity. The latest data shows that
despite improvements over the past decade, one in eight
Victorians is still a daily smoker. What is more
disconcerting is that we still lose almost 4000 Victorian
lives every year to tobacco-related illnesses and
diseases, which equates to 11 people every day —
11 deaths which could have been prevented. Smoking
remains a leading preventable cause of chronic disease
and the leading cause of preventable deaths in
Australia.
This bill represents the government’s ongoing hard
work to stop Victorians taking up smoking, limit
exposure to toxic second-hand smoke and help support
smokers to quit. This bill, which was announced by the
minister last year, covers two key areas of reform: the
regulation of e-cigarettes in line with tobacco products
and the banning of smoking in outdoor dining areas.
This bill has undergone extensive consultation. Over
80 individuals and organisations were engaged in
consultation on this reform. These included
representatives from public health bodies, the
hospitality industry, small business, local government,
unions, tobacco retailers and various government
agencies, as well as individual community members.
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drinking areas. An awareness campaign will roll out
ahead of the introduction of smoke-free outdoor dining
areas to educate the public and businesses about the
new laws.
The bill also seeks to amend the Tobacco Act to
regulate the sale, use and promotion of e-cigarettes in
the same way as tobacco products from 1 August 2017.
This will mean that children under 18 will no longer be
able to buy e-cigarettes. All existing bans on the sale,
use and promotion of tobacco products will also apply
to all e-cigarettes in Victoria, regardless of whether they
contain nicotine or not. In Victoria it is already illegal to
sell, supply, possess or use e-cigarettes that contain
nicotine, as nicotine is classified as a dangerous poison.
The sale of non-nicotine e-cigarettes is currently
unregulated, meaning they can be bought by children
under the age of 18 and marketed to young people. All
public health organisations agree that e-cigarettes
should be regulated in some way in order to minimise
the potential harms associated with their sale,
promotion and use, particularly in relation to uptake
and use by young people and the normalisation of
smoking behaviour. The new laws will ban e-cigarettes
in all areas where smoking is banned, such as enclosed
workplaces, dining areas, pubs and clubs, schools and
cars carrying children. This is about limiting young
people’s exposure to e-cigarettes and marketing and is
an important step to further denormalise smoking for
young people.
This bill is the first major tobacco-related reform since
Labor was last in government, and it builds on Labor’s
already strong record on tobacco reform to improve the
health and wellbeing of our community. I commend the
bill to the house.

From 1 August 2017 all Victorians will be able to enjoy
a meal outside with their family and friends in fresh air
and free from the deadly dangers of second-hand
smoke. Research has shown that smoke-free
environments support those who have recently quit
smoking or who are trying to quit. We know that there
is strong support for the introduction of smoke-free
outdoor dining areas, which will bring Victoria into line
with other Australian states and territories.

Mr FINN (Western Metropolitan) — In rising to
speak this evening on the Tobacco Amendment Bill
2016 I have to say to the house that 15 August, a date
just a couple of weeks ago, is a very significant day in
my life. It is a day that I celebrate every year, and I
have celebrated it every year now for eight years,
because that is the day I gave up the dreaded cigarettes.
When I hear people in this chamber talking about how
difficult it is to give up smoking, I know how difficult it
is because before succeeding I tried many times. I
thought I was across the line a few times but was not.

Under the law the ban will cover all outdoor dining
areas at restaurants and licensed premises, including
beer gardens and courtyards. Businesses have more
than one year to prepare for the bans before they start
on 1 August 2017. To promote responsible service of
alcohol, consumption of snacks is permitted in outdoor

It was in fact a visit to a hypnotherapist that got me off
the filthy things, so my gratitude to him is eternal. I am
just so grateful that I have finally been able to kick it. I
promised him during the course of that hour-long
session, up in Gisborne in fact, that I would never touch
a cigarette again — I would never smoke a cigarette
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again — and I have not. I will never smoke another
cigarette because, as happens to so many people who
think they can get away with smoking one or two or
maybe three, the next thing they know they are onto 10
or maybe 15 and then they are on to 20, 25 or 30, and
that happened to me. A few years ago, when I had
given up the smokes — I was off them for four
years — a friend of mine passed away, and I thought,
‘Oh, well, I’ll just have a smoke to …’. I am not sure
exactly why I thought I would have a smoke —
because it would make me feel better or something, I
suppose. Before I knew it I was back to smoking a
packet a day. So I can well understand how a good
many people feel about tobacco, particularly those who
have been unsuccessful in giving up their habit.
It is interesting to note the change in my attitude since
the days when I smoked to what it is today. I used to be
very much the libertarian. I used to be very much for
smokers’ rights. I used to be very angry at governments
for persecuting me as a smoker. I think I was actually
having a lend of myself. I think I was trying to convince
myself that what I was doing was in fact not as harmful
as it was.
A very dear friend of mine died from lung cancer at the
age of 48. She notified us about 12 years ago — it
would have been in about October 2004 — that she had
lung cancer, and she was gone in April the following
year, in 2005. It was a dreadful loss. Many of her
friends obviously still feel that. I certainly do. It
convinced me that I had to get away from these things
before I went the same way.
As Mr Ramsay said, having children has a big impact. I
do not know about anybody else who has kids in this
house, but my children can put up a fair argument, and
when they put up a fair argument, they do not let go —
or they do not have a tendency to let go, anyway. They
were at me for many years to stop smoking, particularly
my eldest daughter, who is now 18, and I have to say
that one of the real reasons that I gave up smoking was
for them, because I wanted them to have their father
around for as long as he could be and I did not want
them to experience what I had been through with the
death of my dear friend in 2005. So there has been a
major change of attitude.
I look at smokers now and — I am not putting myself
on a pedestal or anything like that — I feel sorry for
them. I feel sorry for smokers because they have not
been able to do what I have been able to do, and that is
to get away from the dreaded tobacco. I particularly feel
sorry for smokers because I do not know how they can
afford to smoke! I was staggered the other day. I was in
paying for some petrol at a service station in Bulla, and
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there was a bloke in front of me who was buying a
packet of cigarettes. That packet of cigarettes cost him
nearly $40. It was a packet of 30 or 35 or something,
but it was $40 for a packet of cigarettes! You would
have to be a bank robber or something to be able to
afford to do it. That is just extraordinary, and it is
another very good reason that I am very grateful that I
gave it away, because quite frankly I have no idea how
anybody can afford to smoke. I know I certainly could
not afford it in monetary terms.
In terms of our health nobody can afford to smoke, but
in monetary terms to be spending $40 a day on
cigarettes would blow you away. That would just blow
the budget out the window, and if you go out — and of
course it is well known there is a strong connection, I
think it would be safe to say, between drinking and
smoking; that was the thing that used to unravel me —
and you have a good time, and perhaps you smoke a bit
more than you would otherwise, you are up for $80
before you even leave the house, before you have a sip.
Before you do anything you are up for $80 for a couple
of packets of cigarettes, so I look at people who do go
through a few cigarettes during the course of a day and
I say to myself, ‘They must have won Tattslotto. They
must have come into wealth of some description’,
because that is the only way that I can imagine they can
actually afford to smoke cigarettes.
The subject of e-cigarettes is a very interesting one, and
one that I have given a great deal of thought to — I
really have. Early on I thought that anything that got
people away from smoking would be a very good thing.
Now having examined the situation a little bit further, it
seems that it is not as clear-cut as that. It is not as
straightforward as that at all, and it seems to me that
there is some evidence to suggest that it in fact does not
help people to get off cigarettes or get away from
smoking. I think one of the reasons is that there is again
a very strong link between the actual habit of a hand
movement of smoking and continuing to smoke. I think
if you spoke to psychologists, if you spoke to people
who are involved in the Quit campaign — although I
must admit I do not have a very high opinion of that —
you would speak to people who would be able to tell
you that as long as there is that hand movement and you
connect that hand movement with relaxation or
enjoyment or whatever it might be, then that attempt to
break the habit is not going to succeed. I think that is
something that we need to bear in mind. Certainly, as I
think Mr Melhem said earlier, the science is far from in
on e-cigarettes, and if any evidence comes to light
which shows that e-cigarettes in fact do help people
give up smoking, then I would support that. At this
point in time we have to err on the cautious side, and
this legislation most certainly does that.
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The distress and the enormous cost in monetary terms
of smoking across Australia is well known. I do not
think that there are too many in this country who do not
know somebody who has been affected deleteriously by
smoking, who has contracted lung cancer or some other
form of cancer or emphysema. It is a pretty horrific way
of playing a dangerous game. If you want to play a
dangerous game with your life, then go bungee
jumping, because it is safer. I implore those in the
community who are rabid smokers — and we all know
them, ‘I’m not going to give up smoking. I’m not going
to be forced to give up smoking’ — to stop, and I tell
them they are kidding themselves.
Their health is far too important to be standing on some
very, very shaky principle of personal choice or
freedom, because tobacco kills. There is no argument.
For years when I was smoking I tried to argue with that,
but you cannot — you cannot! As I say, I have buried
friends as a result of smoking. I have buried relatives as
a result of smoking. There is no argument — smoking
kills. There are some people who have spent most of
their lives getting the message across and doing a bit of
tub-thumping, I have to say, on the subject.
I think with the Quit campaign and some of the
antismoking campaigns they have been perhaps
hijacked by people who have never actually had to give
up smoking, so they have never had any understanding
of just how difficult it is. They think that if you say to
people, ‘Hey, you’ve got to give up smoking’, that
everybody will just say, ‘Okay, righto, I’ll do that’.
These people do not understand that smoking is a very,
very, very tough habit to break — a really, really tough
habit.
As I say, I tried for many years and thought I had
succeeded a few times, but now I have been smoke free
for eight years — and I am very, very pleased. I am
very much the better for that. When I had the flu last
week I thought to myself: how ridiculous it would be if
I was to, every half-hour or every hour, get up from my
bed, go out into the backyard and have a smoke. How
ridiculous that would be both in terms of my immediate
health but also in terms of long-term health as well.
In that scenario I was very pleased indeed that I had
given up the smokes, and I sincerely hope that smoking
one day soon becomes one of those very odd habits that
we tell our grandchildren about and that our
grandchildren will in fact not know what smoking is
because it is a thing of the past and nobody does it
anymore. You would really hope that that would be the
case, and I think the way we are moving in this society
there has been a major cultural shift in terms of
attitudes to smoking.
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I would never have thought — never in a million years
thought — that you could go into a pub and no-one
would be smoking. Did you think you would ever see
the day that that would happen? I remember when I
first came into this place back in 1992, we used to
smoke just outside the party room. Could you imagine
they used to smoke inside the party room a bit too? But
that is another story. I support this bill — I certainly do
not oppose it, anyway — and I hope that it has the
desired effect of just getting that message across that
smoking kills.
Mr MORRIS (Western Victoria) — I too do rise to
make a contribution to the Tobacco Amendment Bill
2016, and I thought I might start where Mr Finn left
off — with smoking in pubs. I distinctly recall when
smoking in pubs was outlawed in the state of Victoria. I
was just a mere child. I think my friends and I all
thought the world was going to end. We thought
Victoria was going to be an entirely different place
once smoking was disallowed in pubs.
I can still recall when you would get up on a Saturday
morning and pick up your clothes from the night
before, and they stank of cigarette smoke. It was
terrible, whether you were smoking or not. You had no
choice in the matter. If you were out and about on a
Saturday night, that is the effect that was going to
happen, because you would walk into a pub and you
could barely see from one side of the pub to the other
due to the cigarette smoke. And then all of a sudden it
just stopped. The world did not end. The world did not
end at all. What we saw there was that there were just
less people smoking. Less people are smoking on a
given night out. As Mr Finn correctly characterised,
smoking does kill. So to have less people smoking less
often was a great result. It is like the opposite of
sport — you know, more people more often — so less
smokers less often. That was a great result for the state
of Victoria when we saw that occur.
In contemplating the e-cigarettes that are discussed in
this bill, I was thinking again back to my earlier days
and the lolly cigarettes.
Mr Finn — The Fags.
Mr MORRIS — The Fags.
Mr Finn — Yes. And there were cigars there, too.
Mr MORRIS — There were, the Big Boss cigars.
Yes, indeed. So we had the Fags, which were the lolly
cigarettes. They were white, and they had the red tip on
the end. I distinctly remember being at the Eureka pool
in Ballarat, and we would go up there during summer
and we would buy our pack of Fags and we would run
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around the pool and pretend that we were smoking. On
reflection now I think what a great advertising ploy for
the tobacco companies that was. Indeed obviously those
types of lollies — I am not even sure they exist
anymore — —
Mr Finn — They’re Fads now.
Mr MORRIS — They transitioned to Fads, didn’t
they, and they lost the red tip off the end of them; and
similarly the Big Boss cigars, I note, are now called
candy sticks, and they do not have the red tip on them
anymore. The Fags turned to Fads, and the Big Boss
cigars turned to candy sticks.
Mr Finn interjected.
Mr MORRIS — Yes. I was a big fan of the Big
Boss cigars. They were magnificent.
Indeed we have seen a huge transition here in the state
of Victoria with regard to our view of smoking.
Obviously, as we know, people have the right to
smoke; it is not illegal to smoke, but I think the
government and all of us have a role to play indeed in
saying, ‘You might be able to do it, but it’s not a very
good choice. It’s not a good choice to smoke because
you’re placing your own life in danger’. As Mr Finn
reflected upon, he was very heavily lobbied by his own
children to stop smoking. I think that is not an
uncommon scenario. We hear from many people that
their children lobbied them because I think the children
find out quite early on at school — and I think that is a
good thing — that smoking is not good for the health.
We want people to be educated about how to make
appropriate health choices for themselves and to find
out that smoking does not make you cool, it just makes
you sick; it makes you unfit and unhealthy.
Mr Finn — It can make you very dead, too.
Mr MORRIS — It can make you very dead. That is
certainly not what we want for the good people here in
the state of Victoria.
I had some discussion also about these e-cigarettes
being used as a way for people to come off normal
cigarettes. I was contemplating that, but then I was also
contemplating the reverse scenario, where we could
almost describe these e-cigarettes as being gateway
devices just as we used to have the Fags and the Big
Boss cigars — and we recognise that they were not
good things for children to be associating with because
in effect they were mock cigarettes. Again if the
e-cigarette products do help people to get out of the
habit of smoking, that has to be a good thing. However,
we would not want to see the opposite of that also to be
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true and to see people using the e-cigarettes as gateway
devices to move onto smoking genuine cigarettes.
This bill, importantly, does not ban e-cigarettes. It does
not ban their use. It simply regulates them so that they
can be treated in the same manner as cigarettes. I think
that is an entirely appropriate way to be dealing with
them to ensure that it is adults who are making a
somewhat, you would hope, informed choice rather
than children, who should not be exposed to these types
of products — for the same reason that we no longer
have the advertising of tobacco products, because we
know that people can be quite impressionable to
advertising, in particular young people.
If our young people are going to be exposed to tobacco
advertising, there is obviously an opportunity for them
to be taking up smoking, and we as a community have
decided that is not something that we want. That is
certainly something that I support, because I think it is
important that we remove those opportunities for
people to take up a habit that is going to have a
detrimental effect on their health into the future. But at
the same time people are going to choose to smoke, and
that is their right, but they should be well and truly
informed of the impact that that is going to have on
their lives and on their future wellbeing.
I note that another purpose of this bill is to prohibit
smoking in outdoor dining areas and indeed to define
what does qualify as an outdoor dining area. I think that
is incredibly important too, because we as a society
have moved on. When we go out to enjoy a meal with
family or friends we do not want to have to be putting
up with the smell of cigarette smoke whilst we are
enjoying our meal. I know Mr Ramsay mentioned this
in his contribution as well.
I believe it is incredibly important that we can go out
and enjoy a meal, and particularly for young families. If
I am sitting down with my tribe at a restaurant, I do not
want the people at the next table from me to be
smoking and my children having to inhale that cigarette
smoke, even if we are in an alfresco dining area
somewhere perhaps around Lake Wendouree on a
beautiful, sunny spring day.
Mr Finn — Are there ducks on Lake Wendouree?
Mr MORRIS — There are plenty of ducks at Lake
Wendouree, which is magnificent. I note regarding the
health effects from e-cigarettes and vaping, or however
it might like to be termed, that there is not a lot of
definitive medical evidence as to whether it is
dangerous, whether it is not dangerous and whether or
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not it is going to help more people get off genuine
tobacco cigarettes and the like.
I believe that in these scenarios we are always better to
err on the side of caution. I think it is better that we say,
‘Well, if we haven’t got the evidence, let’s provide
more protection to our community rather than less’. If
5, 10 or 15 years from now we find that e-cigarettes, or
vaping, do not present a significant health risk, maybe
there might be an opportunity for revisiting what
happens here, but if at that time the health advice is still
inconclusive, then I think it is important that we do err
on the side of protecting the vulnerable young people in
our community from taking up what could be quite a
dangerous habit for them into the future.
I note that this particular legislation does define what an
outdoor dining area is. I also note that it does still allow
for snacks to be served in an outdoor area where
smoking is allowed.
Mr Finn — What type of snacks?
Mr MORRIS — I will let you know, Mr Finn, what
type of snacks. A snack is defined as pre-packaged
shelf-stable food that does not require intervention to
prepare, or uncut fruit. One would imagine that maybe
Pringles — —
Mr Finn — Nobbys.
Mr MORRIS — Nobbys nuts would potentially be
a snack that could be allowable in this scenario.
Mr Finn interjected.
Mr MORRIS — So you could smoke, you could
have a beer or a glass of pinot or indeed a prosecco and
you could still enjoy some peanuts out of a vending
machine if you should so desire, or uncut fruit. I am not
sure where the uncut fruit fits into the snacks, but I am
pleased that if one was to choose to have a cigarette,
they would be able to have a packet of Pringles, some
pretzels or some nuts of some description whilst they
are doing so.
I also note that throughout time in Victoria we have
obviously had an evolution of tobacco legislation here,
and we have seen that over time we have legislated
where it is that people can smoke. I spoke earlier about
the fact that on 1 July 2007 smoking within pubs was
disallowed. I do remember that there was a lot of
consternation. I remember hoteliers and the like were
quite concerned when the ban on smoking in pubs was
happening, but on reflection I think hoteliers in general
would now agree that it was a positive move and that it
has had a positive impact on not only their business but
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also the health and wellbeing of their employees,
because if you are working in a pub where people are
smoking, you do not have the choice as to whether or
not you are going to — —
The ACTING PRESIDENT (Ms Patten) —
Order! Mr Morris, if I could just interrupt you for one
moment; it is 11 o’clock.
Business interrupted pursuant to standing orders.
Sitting extended pursuant to standing orders.
Mr MORRIS — As I was saying, I think on
reflection that some of the concerns of hoteliers may
have been somewhat unfounded, but I can understand
the concern when a significant shift like that does
happen in your business. As Mr Finn rightly pointed
out in his contribution, back in the day — if we might
refer to it as that — that is what people did. People went
out, they had a couple beers and a few cigarettes, and
that was their night out. It is pleasing to see that as a
society we have now decided, in the vast majority of
cases, to remove the smoking aspect from our night. A
night out now involves good food and a glass of red or
a couple of beers.
I would also like to note it is the Liberal-Nationals
coalition that has certainly taken the lead on a lot of
tobacco legislation. In 2013–14 it was the coalition that
passed bills prohibiting smoking in certain outdoor
areas such as swimming pools and children’s
playgrounds — it really seems like a no-brainer to
ensure that people are not smoking in children’s
playgrounds — as well as skate parks and other
sporting venues. I think that is an important point as
well. Sporting venues are certainly places where we
should be promoting health and wellbeing rather than
the unhealthy pastime of cigarette smoking. Smoking is
also prohibited in kindergartens, schools and hospitals
as well as other public buildings.
Mr Finn did raise the point about the smoking ban at
the MCG. Similarly, I recall thinking when that ban
came in, ‘How in the world is this going to happen?
How in the world are they going to be able to ban
smoking at the MCG?’. I thought there was going to be
a revolt. I did not think it was going to happen.
However, we saw that it happened very quickly. Those
people who wanted to have a cigarette just went out
onto the concourse.
Mr Finn interjected.
Mr MORRIS — Indeed! They went out onto the
concourse, had the cigarette, came back in and enjoyed
the football. I think we will see less people smoking
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because they will not want to miss the bounce of the
ball. They do not want to be ducking outside of the
ground to have that cigarette, so overall they are less
likely to be smoking. I certainly believe it is important
that we have a look at this legislation to ensure that it
does achieve its intended outcomes. I certainly look
forward to listening to further contributions from other
members of the house and hearing their views on the
Tobacco Amendment Bill 2016.
Ms CROZIER (Southern Metropolitan) — I am
very pleased to be able to rise this evening and speak to
this important piece of legislation, the Tobacco
Amendment Bill 2016. As I have been in the chamber
listening to the various contributions, Mr Finn and
Mr Morris have reminded me of those days gone by,
and indeed I recall, quite unbelievably, when there was
smoking by staff and patients in hospitals.
Mr Finn — And doctors.
Ms CROZIER — And by doctors — most certainly
by doctors and nurses. It was not unknown for a lot of
health professionals to have a cigarette in their breaks,
and half the cafeteria would be smoked out. I remember
even at the Royal Women’s Hospital there would be
patients smoking on the wards. It was quite
extraordinary. We would sit around having handover
with a cup of coffee, and those that smoked smoked
and those that did not had to suffer that vile smell and
the impact of cigarette smoke.
Now, I am not a reformed smoker, so I do not have
those issues that people have described in their
contributions, but it is very difficult, I do understand,
for smokers to give up cigarettes — to be able to kick
the habit. Congratulations to all those who do, because
we do know the very significant health impacts that
smoking has, not only on the individual but also in
terms of the secondary harm effects of second-hand
smoke.
This bill goes to a couple of areas. It is to ban smoking
in outdoor dining areas and also to regulate the sale,
promotion and use of e-cigarette products — that is so
that they will be treated in the same manner as
cigarettes. Can I say that I think there has been a very
good bipartisan approach by governments of all
persuasions to ensure that our community understands
the risks of smoking and that through those efforts there
have been significant reforms that have been
undertaken over the years.
If you look here in Victoria, you see that indeed there
have been some significant tobacco-related bans and
restrictions on what people can and cannot do in
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relation to tobacco products. For instance the sale of
tobacco products to people under 18 is prohibited, but
there is no age limit for legally possessing these
products. A ban on smoking in cars carrying children
under the age of 18 became effective on 1 January
2010, a ban on smoking within 4 metres of school
entrances became effective in May 2015 and smoking
was prohibited on all areas of train stations and raised
platform tram stops as of March 2014. In relation to a
couple of those reforms, I think it was the former
member Mr Drum, was it not, Mr Finn, who was very
strong on banning cigarette smoking in cars?
Mr Finn — He was. My word he was.
Ms CROZIER — Yes. And am I correct in saying
he brought a private members bill in?
Mr Finn — He did. And now he has taken it to
Canberra.
Ms CROZIER — Well, now he is in Canberra, so
maybe he can have some more influence up there.
Nevertheless, he had a great influence here. So I am
pleased that those initiatives I have just spoken about
happened — well, with Mr Drum, obviously from
opposition in 2010 but having a great impact as a local
member championing that banning of exposure of
children to smoking in cars. I did note when I was
looking at this that quite a number of fines have been
handed out in the six years that ban has been in place.
Again I would like to put on record the work of the
former Minister for Health, Mr Davis, in relation to
some of the areas I spoke about. There were also bans
on beaches; at skate parks; in other sporting facilities, as
has already been mentioned; and in other public areas.
Significantly also Ms Wooldridge banned smoking in
youth justice and mental health facilities.
So there was this broad suite of reforms undertaken by
the coalition government — of course also in
correctional facilities. Unfortunately it was the
Andrews government that had responsibility for the
implementation of that particular legislative
requirement, and through that we saw last year the
biggest riots in a correctional facility in the state’s
history. This was extremely unfortunate and extremely
expensive; in fact it ran into tens of millions of dollars.
That policy was absolutely botched by the Andrews
government in bringing smoking bans into the
correctional facilities. The same legislation had been
acted on in other parts of the country, so it is
inexcusable that it should have had such a devastating
effect in Victoria. Of course the Victorian taxpayer is
paying for that botched implementation by the Andrews
government.
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Getting back to this piece of legislation, I note that
other areas of the bill go to what was undertaken by the
previous coalition government: that was something we
announced — the banning of smoking in the outdoor
dining areas from 1 August 2017.
This bill obviously delivers on that commitment, and I
am pleased that the current government is working on
the reforms and the legislative requirements that were
undertaken by the coalition government in terms of this
important area.
I want to just speak to aspects of the e-cigarette
products. I note that there was some very passionate
debate in this area. I was listening to Ms Patten’s
contribution about her concerns about e-cigarettes. In
fact I was recalling that I had dinner last night with
some friends of mine. One of those friends sat next to
me, and he was puffing away on one of these things,
one of these vaping machines. I found it quite
disconcerting, actually, because we are so used to not
having cigarettes and to people just being respectful and
courteous and not smoking. But he was there, vaping
away — not that I said anything. I probably should
have, but I did not. It just reminded me, when I was
looking at what e-cigarettes actually mean.
If you look at some of the concerns that have been
raised — I know Ms Patten said it is not a tobacco
product in these e-cigarettes — the National Health and
Medical Research Council (NHMRC) have made
various statements in relation to e-cigarettes. They do
not have tobacco, but if I can just read from this
statement:
The appeal of flavoured e-cigarettes to children and
adolescents is also of concern to some, with studies reporting
rapid uptake of e-cigarettes among adolescents …

I think that is a concern in relation to what we are trying
to do. We are trying to prevent children taking up
anything that is to do with smoking, so there is certainly
an influential element to the e-cigarettes and the appeal
of e-cigarettes. The NHMRC have further concerns,
saying:
Some experts also suggest that e-cigarettes, with or without
nicotine, may be harmful. Some have been reported to
contain chemicals such as propylene glycol, glycerol or
ethylene glycol, which may form toxic or cancer-causing
compounds when vaporised.

I think that is the point here, and I think others have
made the point that we need to err on the side of
caution. We do not, obviously, want to be too restrictive
in what an individual can and cannot do. I am a great
believer in individual responsibility, but nevertheless, if
there is concern among these bodies that have talked
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about those very toxic chemicals or carcinogens that are
potentially in these e-cigarettes, I do not think we can
ignore that. I think that is what is at the heart of this
particular area of the bill. To have that regulated is a
sensible move, and I do not have a problem with it. I
understand that over time there will be more research
done on this, but if there are these concerns that
carcinogenic and toxic chemicals are in them, then I
think we should err on the side of caution.
I know that a lot of consultation has been undertaken
with various health bodies and others involved in the
hospitality and other industry sectors that would be
directly affected by this bill, and I believe that there are
no major concerns that have been raised regarding it,
which I think is very positive. I think that most people
and most organisations, and indeed the sector that will
be affected by this legislation, are supportive of doing
what they can, and with proper consultation and proper
planning they will move towards what is required of
them by this bill.
I, like other members of the opposition, support the bill.
I do not think I need to say too much more in relation to
the points I have already made. But as others have said,
if we can do anything to prevent someone from
smoking or taking up this very addictive habit that can
cause some extremely serious health issues, then we
should be doing all that we can. I along with my
colleagues support the bill. I commend the bill to the
house.
Ms BATH (Eastern Victoria) — At this late hour of
the evening I am mindful of our President’s statement
in which he said that if you wish to make a
contribution, you should make some different and
pertinent points rather than going through a bill report
such as the one I have. There is a definite temptation to
read it through, but I would like to add some other
aspects to the argument.
I do want to identify that I am really happy to get up
and speak to this bill this evening, the Tobacco
Amendment Bill 2016. The short synopsis is that the
purpose of this bill is to prohibit smoking in outdoor
dining areas, including new definitions of what will
qualify as an outdoor dining area, and also to regulate
the sale, promotion and use of e-cigarettes to treat them
in the same manner as cigarettes. That is something that
I would like to touch on from more of a chemical
perspective in a moment.
As a child — and I might be showing my vintage
now — I can actually remember the Marlborough Man.
The Marlborough Man hailed from Gippsland — I
think he was from Won Wron, near Woodside — and
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he played football with my father. The advertisements
were shot over beautiful hills. Without digressing too
much, we used to see on television things that were
acceptable in society at the time. We saw the
Marlborough Man. We used to flock to the
Benson & Hedges cricket matches, which we enjoyed,
and we enjoyed all the advertising material splashed
everywhere. There used to be the Sterling Cup, where
my partner as a young man played football and
advertising for cigarettes was widespread. Over time
we started to learn more about the science and more
about the killing nature of this very addictive but
lucrative pastime that had been around since time
immemorial.
I can also remember — and again this might be an
indication of my age — Yul Brynner, who at that time
was a very, very famous man, going on television in his
twilight years and saying, ‘Whatever you do, just don’t
smoke’. I think that resonated with me in my youth. If
we move forward in our television advertising, I have a
vivid image in my head of the rubber lungs. That
advertisement is probably a few years old now, but tar
was squeezed out of those lungs to represent the lungs
of a person who had been smoking for very many
years. Therein is my short synopsis on television
advertising, but I think it reflects a change in culture. It
reflects a change in our understanding of the science
and a change in our understanding of the health effects
of smoking. It also reflects a change in government
attitudes.
This bill today reflects a development in the
understanding of what the effects of smoking can be
and the effects of passive smoking at restaurants. I think
it is a wise move for the government to put up this
legislation. I know it is on the back of work that we did
in coalition, and I appreciate Ms Wooldridge’s
comments in and around that.
As a young lady coming to Melbourne, I too remember
the smoky pubs and going out with my friends. I
remember the stench that took days to get out of your
clothes. The point that I would like to make with
respect to that is about passive smoking and asthma. I
myself am asthmatic, and it is such a horrendous
disease that kills people who attempt to be healthy and
attempt to do the right thing across the board. Asthma is
something that can trigger a response in our airways, air
passages and air canals where mucus builds up and
makes it stiflingly difficult to breathe. Through passive
smoking alone in my youth I would often come home
at the end of a good night out and end up having to take
asthma medication. It is very wise that over time we
have stopped smoking in dining places and in pubs and
clubs. The Nationals are certainly going to support this

Thursday, 1 September 2016

bill as a sensible progression along our pathway. My
grandfather had angina from a lifetime of smoking and
passed away probably somewhat prematurely.
I would like to raise the issue of e-cigarettes. I
acknowledge that we have had many emails from
people who feel that they have transitioned from
smoking to a lesser evil, and I appreciate that. We are
not stopping them from using e-cigarettes, but
electronic cigarettes will be treated in the same way as
cigarettes when used in public places. That is I think
reasonable and appropriate.
The other comment I would like to make is something
that came out of a very comprehensive pack from the
parliamentary library and information service, which
was the reading pack on the Tobacco Amendment Bill
2016. The quote comes from the National Health and
Medical Research Council (NHMRC), which is a
leading body supporting health and medical research. I
would like to read from their summation on
e-cigarettes. I quote:
Some experts also suggest that e-cigarettes, with or without
nicotine, may be harmful. Some have been reported to
contain chemicals such as propylene glycol, glycerol or
ethylene glycol, which may form toxic or cancer-causing
compounds when vaporised.

Now, I turn to the argument around propylene glycol. I
was a chemist back in the day. It is also called
propane-1,2-diol. It is an organic compound with the
chemical formula C3H8O2. It is a viscous, colourless
liquid and is nearly odourless but with a slightly sweet
taste. That is probably why they put it in e-cigarettes. It
is a chemical diol. Ethylene glycol — the other
ingredient often in these products — is a primary
ingredient of automotive antifreeze. So whilst you are
vaporising and inhaling this you are breathing in a
small quantity of antifreeze. I do not think it is a
sensible approach for a government to endorse that in
an outside eating area. Ethylene glycol poisoning can
be caused by ingestion. Antifreeze is an additive which
lowers the freezing point in a water-based product. It is
great for your car on a cold night, but it is not good for
human lungs.
The other point I would like to raise is referenced also
in this reading pack. It comes from a study titled
‘Chemical hazards present in liquids and vapors of
electronic cigarettes’. I quote:
However, besides nicotine, hazards can also arise from other
constituents of liquids, such as solvents, flavours, additives
and contaminants.
…
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Ethylene glycol is associated with markedly enhanced
toxicological hazards when compared to conventionally used
glycerol and propylene glycol. Additional additives, such as
coumarin and acetamide, that raise concerns for human health
were detected in certain samples.

These are samples from e-cigarettes. The study goes on
to say that:
Ten out of 28 products had been declared ‘free-of-nicotine’
by the manufacturer. Among these 10, 7 liquids were
identified containing nicotine …

This study suggests that while they say they are
nicotine free, the jury is out, and in fact in many of
them there is still nicotine.
I understand Ms Patten’s passion about the argument of
whether something is smoke or whether it is vapour.
Yes, I fully endorse that it is vapour. Okay, we are not
smoking these e-cigarettes, but my contention and my
point that I think is important from a health perspective
is: what is in the steam you are inhaling? Let us not
have the argument about smoke or steam. What are the
minute particles that you are inhaling? These studies
suggest that antifreeze is probably not the best thing for
us to be inhaling over time even in small quantities. I
think I have made enough of a point on that one.
I think these changes are sensible. I think it is important
that we provide — and it is good that we have some
consensus generally today, at the end of the day —
good direction in terms of the health of our citizens in
Victoria. I am waiting to have a look at the amendments
and listen more in the committee stage, but I commend
the bill to the house.
Ms MIKAKOS (Minister for Families and
Children) — I would just make some brief remarks in
conclusion. Can I firstly congratulate the Minister for
Health on bringing this bill to the Parliament. I have a
very strong personal interest in seeing tobacco laws
continue to be strengthened in our state. Having had a
grandparent who died of emphysema, I have some
pretty firm views around issues to do with smoking. I
want to thank all members for indicating their support
for the bill. We have heard that smoking remains a
leading preventable cause of chronic disease and a
leading cause of preventable deaths in Australia so we
have to continue to work hard to persuade Victorians
not to take up smoking, to limit exposure to toxic
second-hand smoke and to help support smokers to
quit. I am particularly pleased that this bill also
continues to put an emphasis on ensuring that children
and young people are dissuaded from taking up
smoking as well. It does that by banning the sale of
e-cigarettes to children, to minors, for the first time.
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The bill also introduces the banning of smoking in
outdoor dining areas. Like others who have spoken on
this bill, I want to indicate my enthusiasm for that as
well. I am someone who frequently eats indoors
because I do not want to be sitting next door to a
smoker at the next table. Unfortunately that means
many diners like myself are not able to enjoy the
sunshine while we are sitting indoors in our cafes and
restaurants and enjoying the wonderful hospitality that
we have across Victoria.
I know that we are going to have a lot of discussion
around a range of issues during the course of the
committee stage. I will leave it till that point to address
all of those various issues that have been raised by
various members. However, I do want to take the
opportunity to flag to the house that the government
does have house amendments, and I wish to circulate
those for the benefit of the house, if I may.
Government amendments circulated by
Ms MIKAKOS (Minister for Families and
Children) pursuant to standing orders.
Ms MIKAKOS — I just want to briefly speak on
these house amendments by way of explanation, and I
do point out that all parties were advised earlier in
relation to the government’s house amendments. They
relate to the issue of e-cigarettes. As members would be
aware, the bill seeks to amend the Tobacco Act 1987 to
regulate the sale, use and promotion of e-cigarettes in
the same way as tobacco products from 1 August 2017.
As I indicated, this will mean children under 18 will no
longer be able to buy e-cigarettes.
What the house amendments seek to do is take on
board some concerns that have been raised. Can I just
say at the outset that the government does appreciate
the work that Ms Patten has done in respectfully
advocating on behalf of those in her community who
will be affected by this legislation. There has been some
concern raised that some devices that have been
purported to be nicotine free actually contain nicotine,
and of course we do not want children to access these
products. A series of tests undertaken by the New South
Wales department of health found that 70 per cent of
those allegedly nicotine-free products did in fact
contain nicotine. We believe that this legislation strikes
an appropriate balance, but notwithstanding our
concerns with e-cigarettes the government has been
persuaded to take a balanced approach, especially as it
relates to small businesses in Victoria.
The house amendment before us today will allow for
e-cigarette retailers currently in operation in Victoria, as
at 1 September 2016, who have as their core business
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the sale of e-cigarette products to continue operation.
This amendment takes account of approximately
10 current e-cigarette operators in Victoria and their
need to continue operation past 1 August 2017, when
the Tobacco Amendment Bill 2016 is scheduled to take
effect. Consideration of these retailers is consistent with
the approach taken for specialist tobacconists, who
were allowed to continue operation in the face of
previous tobacco control restrictions. We must be
mindful of the small number of specialist e-cigarette
retailers who are currently in operation, including in
areas of high unemployment. We know that times can
be tough for small businesses, especially retailers, and
this is consistent with our commitment not to spring
any surprises on small business operators.
The house amendment will allow only those e-cigarette
retailers who, as I said, are currently in existence,
currently operating, as at 1 September 2016 to apply to
the secretary for certification if they are in operation
and already established today. This government
believes that it is taking a balanced approach to the
protection of public health and the needs of small
business.
With those words I again want to thank members for
indicating their support to the house. As we have heard,
we have had many years of reforms to our tobacco
legislation, progressively making further changes to
prevent more people from smoking and particularly to
prevent second-hand smoke from affecting the health of
Victorians. I think that this is a significant reform that
will be warmly welcomed by many Victorians — in
fact I imagine it would be the vast majority of
Victorians who are not smokers — and hopefully also
by some smokers themselves, and we will continue, of
course, to encourage them to give up smoking and look
after their health. With those words I commend the bill
to the house and look forward to responding to
questions in the committee stage.
Ms Hartland — On a point of order, Acting
President, I appear to have two separate sets of
amendments. I was given a set of amendments at
4.30 p.m. The first line of the new set of amendments is
different to what I received at 4.30. I would like to take
5 minutes to find out which set of amendments I am
supposed to be working from.
Ms Wooldridge — On the point of order, Acting
President, perhaps Ms Mikakos could provide an
explanation of the difference for the house, because we
all have the same challenges — the difference between
the two versions.

Thursday, 1 September 2016

Ms MIKAKOS — On the point of order, Acting
President, just to seek some clarification around the
point of order made by Ms Hartland, I understand that
what was circulated this afternoon were the proposed
house amendments before the formatting had been
finalised by the papers office, so there is in fact no
substantive change — and I am seeking to have that
confirmed by the department at the moment. It appears
to be more of a formatting issue, as I understand it, but I
will seek to get that confirmed for the house.
Further on the point of order, I can assist the house by
advising that the papers office is assisting us with this in
advising that there was a punctuation change and also
that there had been some doubling up in relation to the
amendments, and therefore that was removed.
Essentially there was some repetition.
Ms Wooldridge — So nothing substantial?
Ms MIKAKOS — Nothing substantial.
Motion agreed to.
Read second time.
Committed.
Committee
Clause 1
Ms WOOLDRIDGE (Eastern Metropolitan) — My
first question on clause 1 is in relation to the Tobacco
Act 1987. The minister outlined in her second-reading
speech that the bill we are seeing today is a result of the
review of the Tobacco Act. My question for the
minister is: does the legislation we are debating today
reflect all of the recommendations of the review of the
Tobacco Act, and if not, what has been omitted?
Ms MIKAKOS (Minister for Families and
Children) — I can advise Ms Wooldridge that in
November and December 2015 the Department of
Health and Human Services conducted targeted
stakeholder consultation on the changes needed to be
made to the Tobacco Act 1987. Participants included
representatives from the hospitality industry, small
business, local government, public health bodies,
unions, tobacco retailers and various government
agencies. Members of the community also provided
feedback on the smoking ban in outdoor dining areas
through the department’s tobacco reforms website. The
consultation sought feedback on two current tobacco
control areas: smoking in outdoor dining areas and
e-cigarettes. The government takes this opportunity to
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thank all representatives who participated in those
consultations. We appreciate their feedback.
The consultation showed support for the introduction of
two priority reforms: a smoking ban in outdoor dining
areas and the regulation of e-cigarettes. The
consultation revealed that all stakeholders accept that
smoke-free outdoor dining areas are consistent with the
long-running trajectory of tobacco control and that
businesses are ready and willing to adapt, and the
consultation process allowed for the details of the ban
to be discussed and for the practical implications to be
explored.
In terms of the issue of e-cigarettes, the consultation
revealed that some stakeholders expressed concerns
about the short and long-term effects of e-cigarette use
and the potential for e-cigarettes to encourage smoking
behaviour, particularly amongst minors. There was
consensus among stakeholders that e-cigarettes should
be regulated in the same way as tobacco products, and
to this end the bill proposes that e-cigarettes are
regulated in that same manner.
I guess that is a lengthy preamble to my answer to
Ms Wooldridge’s question. Following the review of the
Tobacco Act the government will further consider the
findings of the review and may make announcements in
due course, but we do thank all representatives who
participated in that consultation process by providing us
with their views.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
suppose my question goes to what those outstanding
issues or recommendations are that were made about
the act — if you could give us, even just at a high level,
those issues. For example, the second-reading speech
itself canvasses that the review considered the structure
and the operation of the Tobacco Act as well as the two
current tobacco control issues. I am just seeking some
more guidance on those other issues.
Ms MIKAKOS (Minister for Families and
Children) — I thank Ms Wooldridge for her further
question. As I sought to indicate to the house earlier,
the consultations sought feedback on two current
tobacco control areas: smoking in outdoor dining areas
and e-cigarettes. The consultations were focused around
those particular issues. Obviously there may have been
views expressed, either wanting us to go further or
saying that we were going too far, by various
stakeholders who may have had differing views on
these matters. Obviously the government will consider
the need for further reform into the future as we
endeavour to make Victoria a smoke-free state.
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Ms WOOLDRIDGE (Eastern Metropolitan) —
Just to understand, was the review of the Tobacco Act
1987 more than consultations, or were consultations the
sum total of what the review entailed? And as part of
that, was there a conclusive document which had
recommendations — for example, an outcome of the
review?
Ms MIKAKOS (Minister for Families and
Children) — Just in relation to Ms Wooldridge’s first
question, is she seeking to ask the method by which
people expressed their views, whether that was by
written submissions or in a meeting? I am just unclear
on what the question is.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
suppose I am getting to the fact that in your response
you have been very careful to say it was about
consultations on two topics, whereas the review of the
Tobacco Act has given, I suppose, the impression that it
was something more than a series of meetings and
consultations or round tables with relevant sector
representatives. So I am going back to the question of:
what was the review of the Tobacco Act? Was it some
consultation at round tables, or was someone contracted
to undertake a review process which engaged
stakeholders and entailed other steps as well?
Ms MIKAKOS (Minister for Families and
Children) — I am advised that there were targeted
consultations and they involved round tables with a
range of stakeholders, as I indicated in response to the
member’s earlier question.
Ms WOOLDRIDGE (Eastern Metropolitan) — So
is there a final document that constitutes the review,
and is it the intention of the government to release the
conclusions of the review of the Tobacco Act?
Ms MIKAKOS (Minister for Families and
Children) — I am advised that there is no formal
document as such that constitutes a review document.
Ms WOOLDRIDGE (Eastern Metropolitan) — I
will use this opportunity on clause 1 to ask the question,
and we will obviously get into some more detail later. I
am interested in the discussions that occurred during the
consultation. It sounds like the government did not
undertake consultation on the issue of outdoor drinking
as well as dining, which was mentioned during the
consultations that I undertook, is something that is
being promoted very strongly. Ms Hartland mentioned
that as well. So, was consultation in relation to banning
smoking in outdoor drinking areas specifically
excluded from the consultation process?
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Ms MIKAKOS (Minister for Families and
Children) — I am advised that the issue of smoke-free
drinking was not specifically excluded but, as I
indicated to the member earlier, stakeholders expressed
a range of views. Some thought we were going too far
and some thought we were not going far enough. I
indicated to the member previously what the two areas
of the focus were, but it was not specifically excluded,
no.
Ms HARTLAND (Western Metropolitan) —
Minister, I have a question about how the amendments
were drawn up. I received one set of amendments at
4.30 this afternoon and I received another set of
amendments — and I understand the changes were
quite minor, but they were changes — at 11.30 tonight.
I was given instructions at the back door while the
committee of the whole was going on. I would like to
understand why it was that I only got the original
amendments at 4.30 today. If I had presented
amendments to the chamber with that little notice, I
would have been, rightly, criticised by the government
for doing that.
Ms MIKAKOS (Minister for Families and
Children) — I thank Ms Hartland for her question. I do
want to say at the outset that, as Ms Hartland and other
members in the house are aware, we have had a pretty
fluid process in relation to amendments from all parties
in relation to this bill over the course of the last few
days, really from Tuesday onwards. There is a formal
process that all members undertake in terms of having
their amendments finalised by the papers office. It was
the government’s intention to provide the house
amendments to members as early as possible, and that
is why members were provided with those house
amendments this afternoon. The papers office have
been very helpful in explaining to me that they signed
off on the house amendments through the papers office
process around the dinner break, so it actually occurred
subsequently to government officers providing those
house amendments to members of the house as a
courtesy, as is always the case.
I want to assure Ms Hartland, as I did earlier in
responding to her point of order, that there is in fact no
substantive difference at all between the two versions.
One minor change related to punctuation and was
picked up by the papers office, and the other one related
to a repetition of the same clause. It appeared twice in
the numbering, but it is exactly the same language, so
there is in fact no substantive change at all in intent
between the two versions. I apologise to her for this
confusion, but there is in fact no difference at all of a
substantive nature.
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Ms HARTLAND (Western Metropolitan) — I had
my amendments in to the government several days ago,
but at 4.30 p.m. today I got a very long list of house
amendments. If I had presented amendments to the
government at this late stage, I would have been rightly
criticised. I need to understand why it is that the
government felt it was acceptable to present to people
at 4.30 this afternoon a second draft of amendments to
what is a highly technical bill. I just need to understand
why it was that this was done so late.
Ms MIKAKOS (Minister for Families and
Children) — Ms Hartland, as I explained to you, this
has been a very fluid process. In fact other members of
the house were originally intending to proceed with
other amendments that they have subsequently not
proceeded with, and therefore there was a process of
discussion that went on into this afternoon. This is why
members were provided with copies of the
government’s house amendments this afternoon, and
the amendments that were circulated in the house this
evening are substantially the same. As I said, there has
just been a repetition that has been deleted and a
punctuation mark that has been rectified.
Ms HARTLAND (Western Metropolitan) — If I
present amendments from the floor the next time we
have a bill, you will not criticise me for doing that?
Ms MIKAKOS (Minister for Families and
Children) — Ms Hartland, I think you will probably
anticipate that I would be critical in those
circumstances, because essentially what you are
suggesting is to bring amendments into the house and
give other members no previous notice. That is not in
fact what has happened here. Members were provided
with the house amendments. As I said to Ms Hartland,
this has been a fluid process because multiple parties
have put forward multiple amendments, and these have
also been changing — not our amendments, but others.
I do not think it is helpful to go into who it was and the
circumstances, but there was a process of discussions
this afternoon, and this is why we have tried to be
accommodating of the concerns that have been raised
by other members — not the Greens party but other
members — around these issues.
This is an important bill that we have here. We think
that we have struck an appropriate balance with the
house amendments that we have put forward to respect
the needs of small business operators in this state and
also ensure that we can regulate for the first time
e-cigarette products, including banning them from
being sold to children. I think you have made your
point, Ms Hartland. We are getting close to midnight
here. I think the point has been made. It is an important
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bill that needs to be canvassed within this house, and in
fact we had several hours this morning when the
coalition and the Greens party joined together to waste
time in this house when we could have been debating
this bill much, much earlier in the evening.
Ms WOOLDRIDGE (Eastern Metropolitan) —
Just following on from Ms Hartland, I think the key
question becomes: when did the government actually
decide to make these amendments? Two weeks ago this
bill was listed for debate, and there was an expectation
that it would have gone through. I am pleased to say I
circulated my amendments at that time — two weeks
ago. So does that mean essentially it was today that the
government actually made a decision to make these
amendments?
Progress reported.
Business interrupted pursuant to standing orders.

ADJOURNMENT
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — I move:
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Mr DAVIS — Well, I tell you what,
@karleebrownbum, being one of the troll-like Twitter
accounts, has been targeting her by the minute through
much of the last 24 hours — extraordinary behaviour.
But my major concern today is the behaviour of the
LXRA officials, and it is very clear that a special
decision has been made to target a number of
individuals who have been prepared to stand up against
a thuggish government. It is clear that the provision of
legal documents to the Supreme Court in the last
24 hours has sent a number of government officials,
including LXRA officials, into overdrive, and they have
sought to move forward to target individuals who did
not deserve to be targeted by the LXRA officials in the
way that they have been. It is clear that they have
singled out a number of individuals, including Karlee
Browning, for special attention, with a focus around
that property and around trees near that property. And it
is also clear that they have targeted that property for the
provision of special pylons to be built right in the
proximity of that particular property. I make the point
that there is still no definitive arrangement there. What I
seek is for the minister to investigate these LXRA
breaches.

That the house do now adjourn.

Deer hunting
Level Crossing Removal Authority
Mr DAVIS (Southern Metropolitan) — My matter
for the adjournment tonight is for the attention of the
Minister for Public Transport in the other place, and it
concerns the behaviour and activities of Level Crossing
Removal Authority (LXRA) employees and officials. It
is very clear that LXRA officials have been targeting a
number of community members, and Labor Party
members may well have been associated with some of
these matters. It is clear that the LXRA has already
been found to have breached rules — particularly on
council land and council rules — and I am still waiting
to receive a reply from the Minister for Public
Transport to correspondence I put to her some months
ago about breaches on council land by LXRA officials
relating to activities that did not have proper permits.
It is also the fact that there are a series of thuggish
behaviour activities that are occurring. I know that there
have been a number of Twitter accounts that have been
targeting particular members of the Lower Our Tracks
Inc. group in the Carnegie and Murrumbeena area. It is
very clear that this bullying and extraordinary
behaviour toward a number of community members
with the likely — —
Mr Dalidakis — Or Karlee Browning, who tried to
hit a worker.

Mr BOURMAN (Eastern Victoria) — My
adjournment matter tonight is for the Minister for
Agriculture. The hunting of deer in Victoria has two
benefits: it provides recreation that gets people into the
outdoors, and it also reduces the number of deer in the
wild, with the associated environmental benefits. What
to do with the protein after the harvest is the question
that is being asked by many people. It is not possible to
do anything with the meat at the moment except to use
it for your own consumption due to the various
regulations and legislation we have. It is not even
possible to have a butcher professionally butcher your
deer. It all must be dealt with by the hunter. It is not
feasible for every hunter to keep every scrap of every
deer taken.
On the other side of the equation, we have charities that
feed the needy in our society that are forced to purchase
their protein. There are many instances in America of
hunters providing their harvested venison to charities,
with many upsides. Eleven million meals were
provided to the less fortunate with meat from hunters in
2010. In fact even the National Rifle Association runs a
program called Hunters for the Hungry.
Allowing wild harvested meat to be used for charities
and to be taken to a butcher to have it professionally
butchered will at least have these benefits: fresh protein
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for the charity in need; less wastage of protein for
personal use, as a trained butcher will deal with it; and
less scraps left in the wild to attract real pests. It is a
tragic waste that can be addressed. I call on the Minister
for Agriculture to lead the government through
whatever steps are necessary to enable us to use the
deer for other purposes.

Social cohesion projects
Ms SPRINGLE (South Eastern Metropolitan) —
My adjournment matter is for the Minister for
Education. One of the key questions for our time —
indeed for any time — is how we can best foster a
society of trust, respect and cooperation. Victoria’s
model of multiculturalism is perhaps the best of the
world’s most successful models, though of course there
are always improvements to be made and it does face
some significant contemporary challenges. It is
incumbent on governments everywhere to find and
fund innovative models that can help us meet those
challenges.
Margaret Hepworth is an experienced educator and the
founder of the Gandhi Experiment. She is also the
director of peace education for Initiatives of Change
and was awarded the 2016 Sir John Monash Award for
inspirational women’s leadership. Margaret has two
new programs which seem especially suited to
contemporary times. One is the Thriving Teen project,
which adapts ideas from critical thinking, positive
psychology, multiple intelligences and parallel thinking
approaches to an education setting.
The Thriving Teen project is not just aimed at
adolescents; it also involves teachers and parents in a
project aimed at reducing the levels of bullying and
family violence, improving deradicalisation efforts and
building social cohesion through developing greater
understanding of self and others. The project recognises
that racism, fear, hate and marginalisation are harmful
to both individuals and society and aims to address the
root causes of those destructive symptoms. The
Thriving Teen project will begin its first year in four
schools and/or youth organisations and aims to expand
to 16 schools in its fourth year. The project also aims to
run additional training sessions for teachers off site and
includes a systematic evaluation tool to measure its
progress and value.
Margaret’s other project is Collaborative Debating,
which replaces the traditional negative team with a
cooperative team. Instead of being scored, judged or
rated, Collaborative Debating participants speak in a
room filled with respect and build on each other’s work
rather than detracting from it. Collaborative Debating is
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ultimately aimed at problem-solving rather than
pointscoring, which is what adversarial settings too
often foster. Indeed observing the rancorous displays in
this chamber over recent months, I expect that we could
all learn very much from a Collaborative Debating
approach to public policy decision-making.
What I am asking the minister to do is meet with
Margaret Hepworth in order to discuss both her
Thriving Teens project and her Collaborative Debating
project with a view to identifying any opportunities for
those projects in Victoria’s education system.

Lalor small business
Mr ONDARCHIE (Northern Metropolitan) — My
adjournment matter is for the Minister for Small
Business, Innovation and Trade — the minister at the
table tonight, so he may wish to discharge this matter
tonight by way of a response. Minister, in response to
an adjournment matter from me on 9 March 2016 in
relation to small business concerns in Lalor, the impact
of government decisions and my invitation for you to
join me to visit them, you told me you would visit the
strip shops in Lalor with the local lower house member,
not me. When I asked you again two months later, on
4 May 2016, by way of an adjournment matter, given
you had not fulfilled your commitment to visit, you
responded with, and I quote:
I will absolutely be going to Lalor …

Minister, it is five months since I first asked you that
question. Can you advise me when you met with these
small businesses in Lalor and what messages you
received from them?
The PRESIDENT — Order! That is not an
adjournment item in terms of not being an action; it is a
question. Can the member rephrase his request?
Mr ONDARCHIE — Minister, are you able to, by
way of the adjournment, provide me with your advice
on when you met with these small businesses?
The PRESIDENT — Order! I advise the member
that that is not an action.
Mr ONDARCHIE — Would you provide me with
the advice?
The PRESIDENT — Order! The member should
keep going. This is the last try.
Mr ONDARCHIE — Minister, I seek from you
written advice — —
Honourable members interjecting.
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Mr ONDARCHIE — No, it is not a question; it is a
statement. I seek from you written advice about those
visits and the messages you received.
The PRESIDENT — Order! No, I am sorry to
advise Mr Ondarchie that that is ruled out.

Corrections system
Ms PENNICUIK (Southern Metropolitan) — My
adjournment matter is for the Minister for Corrections.
At the recent Smart Justice symposium ‘Remaking
Justice’, held on 25 August 2016, keynote speakers
including the Victorian Ombudsman, various panel
experts and former prisoners provided insight into
measures that should be implemented to assist with
crime prevention and reducing recidivism. While the
government has implemented four of the
recommendations of the Victorian Ombudsman’s 2015
report on her investigation into the rehabilitation and
reintegration of prisoners and the remaining
21 recommendations are in progress or under
consideration, there is still much for the government to
do. It is important that it utilises a whole-of-government
approach.
Important practical measures that were outlined during
the symposium for government action included rolling
out the successful Judy Lazarus Transition Centre
program, which provides a supervised pathway for
reintegrating prisoners back into society so that all
prisoners can benefit from it rather than only a select
few. It would also be extremely beneficial for the
government to invest in intensive programs to equip
prisoners with effective techniques to deal with stress
and anxiety and to assist them with coping strategies
and life skills to deal with the outside world upon
release. Greater investment in rehabilitation and
education and training programs is also required for all
prisoners to be able to access as soon as they enter
prison as well as more consultation and engagement
with prisoners. Supervised day release, where
appropriate, close to a prisoner’s release date to assist
with reintegration back into the community is also
essential.
The benefits of involving reformed prisoners as
mentors to discourage others from reoffending and
returning to prison were also highlighted, and I note
that such programs in the US, the UK and Sweden have
proven to be very successful. Secure, stable, affordable
accommodation for all prisoners is also needed upon
release, post sentence and on parole, which
unfortunately is currently not the case. My request is
that the minister and the government as a whole give
serious consideration to implementing the
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recommendations from the Smart Justice symposium
‘Remaking Justice’, which I have highlighted in raising
this adjournment matter.

Macedon Ranges equine centre
Ms LOVELL (Northern Victoria) — My
adjournment matter is for the Minister for Regional
Development, and it is regarding the establishment of
an equine centre in the Macedon Ranges shire. My
request of the minister is that she provides the $40 000
required from the Victorian government so that the
Macedon Ranges Shire Council can proceed with the
business case for the establishment of the equine centre.
Last year I requested the minister to support the
Macedon Ranges Shire Council to advance its planning
for the establishment of the equine centre by providing
$150 000 for the development of a full business case
for the project.
As the minister would be aware, the equine industry is a
major industry in the Macedon Ranges, contributing
around $140 million annually to the local economy. So
that the region can take full advantage of the
opportunities this presents, a Macedon Ranges equine
strategy was developed which outlined a strategic
direction for the five years ending 2016 to support the
growth and development of the sector in the region.
Part of this strategy is the proposed establishment of an
international standard indoor equestrian arena. A
feasibility study was conducted, and it concluded that
an equine centre is feasible, it would likely be
financially sustainable and its development would have
a significant economic and employment impact.
The community consultation process showed
overwhelming community support for the project, with
95.2 per cent of the 741 submissions supporting the
proposal. As mentioned, the feasibility study has been
completed and the master plan approved by council.
The next steps to be taken include the development of
the business case, which the minister has been aware of
for at least 12 months.
Last October my original request of the minister was
that the Victorian government provide $150 000 for the
full business case. The Macedon Ranges Shire Council
has advised me that the Victorian government did not
provide this money; rather, it was able to source
$25 000 internally from council. It has confirmed that
$15 000 will be provided by industry and expects
$20 000 to come from the federal government.
Council now requires a much smaller amount from the
Victorian government than originally requested. They
need $40 000 and are hopeful that the government will
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provide this funding so they can proceed with the
business case for the project. My request of the minister
is that she provides the $40 000 required from the
Victorian government so that the Macedon Ranges
Shire Council can proceed with the business case for
the establishment of the equine centre.

children with autism who were not doing as they
should, according to the teachers, were locked in a box.
This is not the first time that we have heard such
allegations at schools, and we know that on a previous
occasion this sort of behaviour was regarded as quite
normal up in Bendigo.

Mixed martial arts

I find this behaviour abhorrent. No child, for whatever
reason, should ever be locked in a box. I can just
imagine the distress that being locked in a dark box for
whatever reason would cause any child, much less a
child with autism. There is no excuse for that. If any
teacher feels the need to lock a child in a box, they
should get the hell out of the education system; there is
no room for them in it.

Mr RAMSAY (Western Victoria) — I wish to draw
to the attention of the Minister for Sport the issue of
cage fighting. The action I am seeking from the
minister relates to a consultation with the Australian
Medical Association (AMA), given that recent
evidence in relation to cage fighting is that many of the
combatants have suffered serious injury and statistics
show that there has been significant blood loss through
brain injuries such as brain haemorrhaging. There have
been suggestions that in fact fights have been managed
such that the referees do not stop the fight — they have
been told not to stop the fight — and there has been
significant injury to the combatants in this sport.
I note that in Melbourne on 27 November there is to be
another round of cage fighting in the Rod Laver Arena,
and again the AMA has been very strong in coming out
and saying that there is a significant health issue for
those who participate in cage fighting. In the coalition
we have long campaigned that this sport is significantly
problematic to the health of those who want to engage
in it.
The action I am seeking from the minister, the
Honourable John Eren, who has been a strong
advocate, I must say, for cage fighting, is that he
consult with the AMA, given the recent scientific
analysis of those who have actually participated in the
sport in regard to the health-related impacts for those
engaged in the sport and make a determination that it is
not in the interests of those who participate, not in the
interests of a healthy sport and not in the interests of the
public who want to view this sport, given the significant
dangers to the health of those participating.

Autism services
Mr FINN (Western Metropolitan) — I wish to raise
a matter this evening for the Minister for Housing,
Disability and Ageing. It follows on from a report on
the ABC’s 7.30 program last night by journalist Louise
Milligan. This was a most distressing story. It contained
a number of allegations about the mistreatment of
children with autism at Autism Spectrum Australia
(Aspect) in Heatherton and also the Merriang Special
Developmental School. This program highlighted an
allegation where it was more than suggested that

We saw allegations at the Merriang Special
Developmental School about a child who every
morning would come to school and they would send
him outside to sit in a beanbag because his behaviour
was not up to scratch. This was during winter. To sit in
a beanbag outside during a Melbourne winter is bad
enough, but the child was obviously not getting any
educational value either, so whichever way you look at
it, it is wrong. Every child deserves an education, and
no child deserves to be sent outside in the cold and told
to sit in a beanbag for months on end. These allegations
I find extraordinary.
I know the Minister for Education has said that he will
hold an inquiry. Quite frankly I do not trust the
Department of Education and Training to conduct such
an inquiry, so I am asking the Minister for Housing,
Disability and Ageing to hold a full independent
inquiry into this. We need to get to the bottom of it, and
we need to stop this sort of outrageous behaviour
against our children.

Stawell Gold Mines
Mr MORRIS (Western Victoria) — My
adjournment matter this evening is for the attention of
the Minister for Resources, and I will begin with the
action that I seek, which is that the government provide
a clear pathway for progressing Newmarket Gold’s
Stawell Gold Mines application for the Big Hill
Enhanced Modified Project. This is an incredibly
important project, one that is vital to Stawell.
Stawell Gold Mines is Victoria’s largest gold mining
company and has been an integral part of the Stawell
community for over 30 years. Stawell Gold Mines
certainly provides significant economic opportunity for
Stawell, currently employing 160 people with wages
valued at over $17 million. It has a turnover in the order

ADJOURNMENT
Thursday, 1 September 2016

COUNCIL

of $51 million. As you can imagine, for a place like
Stawell those numbers are rather significant.
Up to this point the Minister for Resources has not
provided a clear pathway for Newmarket Gold and
Stawell Gold Mines to be able to progress their
application with regard to the Big Hill Enhanced
Modified Project. Newmarket Gold are not seeking
certainty of outcome of their application; rather they are
seeking certainty of a pathway to be able to achieve an
outcome, whether or not that be an approval of this
incredibly important project. We know that businesses
are always asking for certainty, but at this point in time
what we are seeing from the government is a clear lack
of certainty about how to progress.
Stawell Gold Mines in and of itself is an incredibly
important part of the Stawell economy, but off its back
there are two other very important projects that hinge
on its ongoing operation, one being Nectar Farms and
the other being the Stawell Underground Physics
Laboratory. Nectar Farms is an agribusiness venture,
which proposes to build glasshouses, plant nurseries
and packing facilities on Stawell Gold Mines land. This
project will create up to 308 jobs, with an investment of
up to $40 million. The Stawell Underground Physics
Laboratory, which I have had the good fortune to visit,
along with my colleague Mr Ramsay and the Assembly
member for Ripon, Louise Staley, is a state-of-the-art
facility to research dark matter. The laboratory will
employ up to 34 people initially, and Stawell Gold
Mines is currently providing in-kind support of up to
$400 000 per annum. However, the certainty of these
two projects continuing is dependent on the outcome of
the Big Hill Enhanced Modified Project, so I ask the
government to provide that pathway.

Kingston early learning facility
Mr RICH-PHILLIPS (South Eastern
Metropolitan) — I wish to raise a matter for the
attention of the Minister for Families and Children in
relation to the Victorian government’s children’s
facilities capital program 2016–17. I have been
approached by the City of Kingston, which is seeking
support — a total of $650 000 — for a new early
learning facility to be located at the Mentone Park
Primary School as part of the kindergarten
development. The money is to contribute towards a
$2 million project which will see the existing Acacia
Avenue Preschool transferred to a newly constructed
facility on the site of the Mentone Park Primary School.
It is intended that the new facility will include services
for two early years care and education rooms, with a
total of 66 places. It will have a capacity to deliver a
range of flexible early childhood services, including
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kindergarten for three and four-year-olds, staff amenity
and office space, flexible use consulting rooms for use
by visiting service providers and flexible community
spaces and amenities.
This is a significant development for the City of
Kingston in providing early child care to residents of
Kingston. The contribution from the government’s
program of $650 000 is a necessary component to
delivering this new facility on the Mentone Park
Primary School site, and therefore I ask the minister for
her support for the City of Kingston application to
allow this important project to proceed.

Responses
Mr DALIDAKIS (Minister for Small Business,
Innovation and Trade) — We have had adjournment
matters this evening from Mr Davis to the Minister for
Public Transport in relation to an investigation of his
allegations about a Level Crossing Removal Authority
employee and official actions; from Mr Bourman to the
Minister for Agriculture in relation to how to best use
all parts of the deer — I will leave it at that; from
Ms Springle to the Minister for Education regarding
meeting with Margaret Hepworth to look at future
opportunities; from Ms Pennicuik to the Minister for
Corrections seeking that he give consideration to and
implement recommendations from the Smart Justice
symposium; from Ms Lovell to the Minister for
Regional Development looking for $40 000 to go to
Macedon Ranges shire for an equine centre; from
Mr Ramsay to the Minister for Sport asking the
minister to meet with the Australian Medical
Association about the health issues associated with cage
fighting; from Mr Finn to the Minister for Housing,
Disability and Ageing in relation to a 7.30 program on
ABC yesterday concerning allegations about special
schools for children with autism and asking the minister
to hold a full independent inquiry separate to the
education department; from Mr Morris to the Minister
for Resources regarding a clear pathway for the Stawell
goldmining company application: and lastly, from
Mr Rich-Phillips to the Minister for Families and
Children regarding a $650 000 grant for a new early
learning centre in the City of Kingston at Mentone Park
Primary School. We have no adjournment matters to
report otherwise.
The PRESIDENT — Order! On that basis the
house stands adjourned.
House adjourned 12.28 a.m. (Friday) until Tuesday,
13 September.
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19 August to 1 September 2016
Elevated rail proposal
Question asked by:
Directed to:
Asked on:

Mrs Peulich
Minister for Agriculture
23 June 2016

RESPONSE:
The implication in the member’s question that rail over road constitutes “skyrail” would mean Melbourne already
has over 80 “skyrails”.
In rejecting this suggestion I refer to a tweet by the Victorian Member for Southern Metropolitan Region, Inga
Peulich, on 4 May in which she stated that “rail over road is not skyrail”.
The member’s request that Government rules out rail over road anywhere on the Frankston line is not consistent
with the fact that there is already rail over road on the Frankston line.
In four years, the former Liberal Government did not remove any level crossings on the Frankston line. The
Andrews Government is getting rid of eleven, with three already gone.
Engineering assessments and community consultation continues for the removal of the next eight.

Operation Cosmas
Question asked by:
Directed to:
Asked on:

Mr Finn
Minister for Training and Skills
16 August 2016

RESPONSE:
In suggesting that there is the capacity to answer the question more fulsomely, Ms Wooldridge may have been
referring to the response given by Minister Scott in the other house on 3 May 2016, rather than 4 May 2016.
The answer Minister Scott gave in the other house provided the number of people arrested as part of Operation
Ares. I can provide similar information in relation to Operation Cosmas.
As at 29 August 2016, of the 154 people arrested under Operation Cosmas, 74 have been remanded. 28 people
were released with an intent to summons and a further 8 were released pending further inquiries by Victoria Police.
42 people were released on bail and two people were released without charge.
Any further information would be, as previously advised, require a significant diversion of police resources to
individually match records.

Greyhound racing
Question asked by:
Directed to:
Asked on:

Ms Pennicuik
Minister for Training and Skills
16 August 2016

RESPONSE:
Following the exposure of abhorrent and illegal live baiting practices on the ABC’s Four Corners program in early
2015, the Government commissioned two reports into the greyhound racing industry.
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In June 2015, the Racing Integrity Commissioner (RIC) and the Chief Veterinary Officer (CVO) delivered their
reports on live baiting and animal welfare in the greyhound racing industry. The reports made a total of 68
recommendations. The Government accepted all recommendations in principle and is currently working with
industry to implement the necessary reforms. There are no plans for the Government to commission any further
reports at this time.
As at 1 August 2016, implementation of 22 recommendations is complete, 27 are actively underway, 18 are under
consideration and one recommendation relates to undertaking a review of the implementation program in June
2017.
Eight of the recommendations that are currently underway will be considered through the implementation process
for the recommendations made by Mr Paul Bittar in his report into racing integrity structures within the Victorian
Racing Industry.
To date, recommendations that have been implemented include:
– strengthened live baiting and luring offences
– the suspension of the Greyhound Owners and Breeders Incentive Scheme (GOBIS)
– a prohibition on the presence of certain animals — dead or alive — at venues being used for greyhound training
or racing
– a new offence under the Prevention of Cruelty to Animals Act 1986 (POCTA) for being present at a place where
live baiting is occurring
– bolstered powers for GRV inspectors to enter premises and share information with other animal welfare and law
enforcement bodies
– the introduction of a requirement for the industry to comply with a new animal welfare code of practice
– a mandate that the membership of the independent Greyhound Racing Appeals and Disciplinary Tribunal must
include at least one member with animal welfare experience
– an extension of the time limit for bringing forward prosecutions for live baiting from 12 months to three years.
In Victoria, the total number of pups whelped has dropped by 30% from 5810 in 2014-15 to 4068 in 2015-16.
Greyhound Racing Victoria has also committed $3.5 million to expand its Greyhound Adoption Program, one of
the largest in the world, which has rehomed around 7000 greyhounds to date.
The decision by the New South Wales (NSW) Government to close down greyhound racing in NSW is based on
circumstances that are very different to Victoria.
There are 30 recommendations in the report that are consistent with the recommendations of the RIC and CVO
reports or existing regulatory arrangements in Victoria. The majority of remaining recommendations are specific to
the NSW regulatory framework.

Sex education
Question asked by:
Directed to:
Asked on:

Ms Patten
Minister for Training and Skills
17 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
What is the Government doing to foster cybersafety for young people?
The Victorian Government is committed to ensuring our schools are safe places for every student. Schools play a
crucial role in keeping all children and young people safe and protected from online abuse or bullying. All school
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staff members have a moral and legal obligation and a duty of care to protect any child under their care from
foreseeable harm.
Principals must take active measures to create safe and respectful school environments and prevent bullying and
other unacceptable behaviours. The Department has developed a suite of resources to assist with this, and all
Victorian schools are also able to access a suite of educational resources from the Office of the Children’s eSafety
Commissioner’s website.
Examples of specific initiatives implemented to contribute to cybersafety for young people include:
– the $4.5 million Bully Stoppers initiative, which is available to all schools, and provides specific resources to
support schools to deal with cyberbullying and teach students about cyber safety; and
– the eSmart Schools program provides a framework that supports schools to introduce policies, practices and
whole-school change processes to promote cybersafety.
What is the Government doing to foster age appropriate sexual education for young people?
Comprehensive sexuality education is critical for all young people to be equipped with the knowledge to make
decisions regarding their health, as well as how to build healthy and respectful relationships.
Victoria prides itself on having sexuality education as a core component of its curriculum. Victorian government
and Catholic schools deliver this curriculum, set out by the Victorian Curriculum and Assessment Authority,
however the materials they use are determined at a local level. The curriculum helps students learn the skills to be
resilient, to make good decisions and take action to promote their health, safety and physical activity participation.
The Department’s policy on health education applies to government schools only, and provides clear direction that
sexuality education is to be delivered in an inclusive manner:
http://www.education.vic.gov.au/school/principals/spag/curriculum/Pages/health.aspx.
Further, the Department provides comprehensive advice, support and resources on how to deliver incisive and
comprehensive sexuality education, that Victorian schools can access:
http://www.education.vic.gov.au/school/teachers/teachingresources/social/physed/Pages/sexualitv ed.aspx
The Victorian Government will significantly strengthen the delivery of a respectful relationships program across
Victorian schools and early years’ services with a $21.8 million investment in the 2016-17 Budget.
The resources available to schools in relation to cybersafety and sexuality education is further strengthened by the
PROTECT resources on the Department’s website, which form the Department’s response to the Child Safe
Standards.
RESPONSE TO SUPPLEMENTARY QUESTION:
Will the Government commit to reviewing the sex education policies of all schools?
School councils must develop health education policies to support the health messages being delivered within the
classroom and in partnership with the school community. Comprehensive, inclusive sexuality education is a
compulsory part of a school’s health education curriculum, taught and assessed by teachers.
The promotion of sexual health is a responsibility shared between schools, the local health and welfare community,
and parents. School-based sexuality education programs are more effective when they are developed in
consultation with parents and the local community. Learning and teaching in sexuality education should be
developmentally appropriate.
A parent/carer may decide not to allow their child to participate in the sexual health component of the school’s
health education.
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Department of Health and Human Services
Question asked by:
Directed to:
Asked on:

Ms Crozier
Minister for Families and Children
18 August 2016

RESPONSE:
On 12 July 2016, I commissioned an independent review of privacy incidents in the child protection system over
the past five years. As I have already outlined to the Member in the House, the review itself will not be made public
due to privacy reasons however I have committed to making the recommendations arising from the review and the
Department’s response public.
On 14 July 2016, the Commissioner for Privacy and Data Protection (the Commissioner) announced that his office
would conduct a review of the department’s compliance with its information security obligations under the Privacy
and Data Protection Act 2014 (the Act).
I welcome this review and am confident that both reviews will provide critical advice to enhance the Department’s
systems, policies and practices in relation to protecting the personal information of carers and children. The
publication however of the Privacy Commissioner’s report is a matter for the Commissioner.
I note that this is not the first time that the Member has called on me to direct independent Commissioners to
release their reports, which serves to highlight yet again, her serious failure to understand their role.

Country Fire Authority enterprise bargaining agreement
Question asked by:
Directed to:
Asked on:

Mr Davis
Minister for Regional Development
18 August 2016

RESPONSE:
As a minister, I am aware of the many focuses of the Andrews Labor Government.
One of these is getting regional Victoria back on track after four years of inaction under the former
Liberal-Nationals government. That’s why I have reinvigorated Regional Development Victoria, to help drive
growth and create jobs in small towns and regional cities across country Victoria.
Another focus of the Government has been on ending the CFA dispute and healing the division in our fire service.
Firefighters are sick of being used as political footballs and just want to get on with the job they love, which is
keeping our community safe.
It is disappointing that there are some who are seeking to drag out a dispute that has divided our firefighters and
gone on for too long.
The proposed agreement will not change the vital role played by CFA volunteers at nearly 1200 brigades across the
state. In fact, the agreement expressly makes it clear that it does not prevent CFA volunteers from continuing to
provide the services they normally provide.
FURTHER RESPONSE:
Firefighters are sick of being used as political footballs and just want to get on with the job they love, which is
keeping our community safe.
The Government has indicated on many occasions that the proposed agreement does not prevent CFA volunteers
from continuing to provide the services they normally provide.
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Labor is getting regional Victoria back on track after four years of inaction under the former Liberal-Nationals
government. That’s why I have reinvigorated Regional Development Victoria, to help drive growth and create jobs
in small towns and regional cities across country Victoria.
Victoria’s Regional Development Victoria Act 2001 has three purposes:
– to establish Regional Development Victoria to facilitate economic and community development in rural and
regional Victoria; and
– to establish the Regional Development Advisory Committee to advise and assist the Minister in relation to
policies, projects and issues related to rural and regional Victoria; and
– to establish the Regional Jobs and Infrastructure Fund
Regional Development Victoria has a range of functions, including:
a)

to facilitate new investment in rural and regional Victoria;

b)

to facilitate the operation and growth of existing businesses in rural and regional Victoria;

c)

to facilitate the creation of jobs within the private and public sectors in rural and regional Victoria;

d)

to propose infrastructure development opportunities in rural and regional Victoria;

e)

to facilitate consultation between the public and private sectors and communities about economic and
community development in rural and regional Victoria; and

f)

to promote rural and regional Victoria as a place to invest, work and live in.

The Country Fire Authority is not part of the functions or responsibility of Regional Development Victoria.
The minister responsible for our fire services is the Minister for Emergency Services.

Corella Place security
Question asked by:
Directed to:
Asked on:

Mr O’Donohue
Minister for Corrections
18 August 2016

RESPONSE:
Corrections staff followed the appropriate processes and procedures. No systematic failures have been identified by
Corrections Victoria.
Recent amendments to the Serious Sex Offenders (Detention & Supervision) Act 2009 and Bail Act 1977 strengthen
our management of offenders in Corella Place and the community. In response to the Harper Review, we have also
committed to building a further facility, a secure specialist facility for those who are not suitable for Corella Place
and Emu Creek or living elsewhere in the community.
Corrections Victoria is currently undertaking a procurement process for the next electronic monitoring contract. As
a part of this process the most advanced technology available is being sought, which includes strengthened straps.
An alert is generated if the strap is cut or broken. These alerts are sensitive by design and all alerts are immediately
investigated and actioned.
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Ministerial travel
Question asked by:
Directed to:
Asked on:

Mr Ondarchie
Minister for Small Business, Innovation and Trade
18 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
Yes.
RESPONSE TO SUPPLEMENTARY QUESTION:
All of my declarations comply with Parliamentary Guidelines.
I also note that the attendance at the Melbourne City women’s football match vs Manchester City women’s team
occurred as a result of the VGBO in Dubai becoming aware of the match whilst I was in the U.A.E.
Subsequently, Melbourne City were made aware that a Victorian Government Minister was available to attend the
match and support the event. In response, the organisers contacted the VGBO and made available an access pass to
the match.
There were no official engagements that evening. I attended the match with the Commissioner for Victoria to the
Middle East, Africa & Turkey and my Chief of Staff.
My attendance at the event was not part of the program but rather an opportunity that presented itself at short notice
to support the Melbourne City Football Club and more importantly its women’s team.

Register of members interests
Question asked by:
Directed to:
Asked on:

Mr Ondarchie
Minister for Small Business, Innovation and Trade
18 August 2016

RESPONSE:
RESPONSE TO SUBSTANTIVE QUESTION:
No breach of the Ministerial code of conduct has occurred. Both I and my office comply with it at all times.
RESPONSE TO SUPPLEMENTARY QUESTION:
Given I did not attend the tennis the supplementary question is fatuous.

Register of members interests
Question asked by:
Directed to:
Asked on:

Mr Ondarchie
Minister for Small Business, Innovation and Trade
18 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
In his failed attempts at a gotcha moment, Mr Ondarchie has gotten everything wrong and I completely reject the
premise of both the substantive and supplementary questions. I did not attend the tennis as a guest of the Managing
Director of e-CentricInnovations, whom Mr Ondarchie is attempting to besmirch.
Furthermore, I completely reject the implication of the question as it is appalling, offensive and pathetic. To
impugn the character of a highly respected figure in our industry, a person that has given so much of his time,
regardless of which government is in power, to promote Victoria’s ICT and innovation sector at home and on the
global stage is just deplorable and I would suggest to Mr Ondarchie that it is a new low even for him.
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The selection of the LaunchVic board took place over a number of months and draws together some of the
industry’s best minds with all appointees agreeing to donate their time without being remunerated for their services.
The board not only meets the Government’s target of 50:50 gender representation but it exceeds it with 54 per cent
women and I am also proud of its ethnic diversity as well.
RESPONSE TO SUPPLEMENTARY QUESTION:
Given my answer to the substantive, the supplementary question is fatuous.

VicForests staff
Question asked by:
Directed to:
Asked on:

Ms Dunn
Minister for Agriculture
18 August 2016

RESPONSE:
The allegation of improper conduct by a VicForests employee is a significant one.
To my knowledge, a formal complaint has not been made.
I would suggest that any person with appropriate knowledge, including the Member, makes a formal complaint
with supporting documentation and evidence.
Like the Board and CEO of VicForests, I expect all staff at VicForests to act with utmost integrity and uphold high
standards of behaviour.

Family violence
Question asked by:
Directed to:
Asked on:

Ms Springle
Minister for Families and Children
18 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
The Andrews Labor Government is proud to have established Australia’s first Royal Commission into Family
Violence (the Royal Commission) and created Australia’s first Minister for the Prevention of Family Violence.
We are committed to addressing family violence in our society and to implementing each of the 227
recommendations handed down by the Royal Commission. The 2016-17 Victorian Budget provided $572 million
to begin implementation on 65 of the most urgent recommendations of the Royal Commission.
As part of the budget package this year, the Government announced $168 million towards the Roadmap for
Reform; a once in a generational reform of the child and family services system to shift the focus from crisis to
prevention and early intervention.
The Royal Commission has told us clearly that for too long there had been a siloed approach to family violence.
The same is true of other social services.
In order to ensure a proper whole of government approach to our reforms, the Government has established a new
Social Services Taskforce, to be led by the Special Minister of State. This Taskforce will bring together the
Government’s social services reforms across several portfolios, including children’s and family’s services, housing
and family violence.
I am working closely with my colleagues to ensure there is strong alignment between these reforms and that family
violence remains a priority.
We all have a role to play in changing attitudes towards women and their children.
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Disability support workers
Question asked by:
Directed to:
Asked on:

Dr Carling-Jenkins
Minister for Families and Children
18 August 2016

RESPONSE:
The Victorian Government is strongly committed to building and maintaining a capable and motivated workforce
during this significant reform. Workforce continuity is critical to the delivery of high quality services, a positive
transition experience for NDIS participants and a smooth and successful transition to NDIS over the next few years.
The NDIS roll-out across Victoria has been carefully planned and has, in part, been informed by the experience
from Barwon and other trial sites.
The Bilateral Agreement between the Commonwealth and Victoria for the transition to an NDIS, recognises that an
appropriately skilled workforce is essential to the ongoing success of the NDIS. To this end, I am advised that the
Victorian Government employees working in disability planning and intake roles and early childhood intervention
services roles have the opportunity to gain employment with the National Disability Insurance Agency (NDIA) as
part of a first offer of employment process.
On 1 July 2016, the NDIS commenced in North East Melbourne. I am advised that as part of the transition to the
NDIS, the NDIA employed some 20 Victorian Government disability staff, all of whom transferred with their
current enterprise bargaining agreements, employment terms and conditions and with recognition of service. As
each area transitions to the NDIS, Victorian Government disability staff whose roles will be impacted by transition
to the NDIS will be supported to gain employment with the NDIA and to transfer with their current enterprise
bargaining agreements.
In anticipation of transition, the Department of Health and Human Services and the Department of Education and
Training are undertaking learning and development programs to ensure staff are ready for the NDIS. These
programs are providing departmental disability staff with information, professional development, personal support
and practice support, reflective of the NDIS service delivery model, to assist with the transition.
The NDIS signals a time of unprecedented growth and change for the disability workforce. Demand for innovative
and personalised supports is expected to increase dramatically as the NDIS rolls out and as the NDIS market
expands and responds to the needs of NDIS participants. A strong and skilled workforce will be crucial to
Victoria’s ability to deliver on the ambition of this major reform and ensure quality outcomes for Victorian NDIS
participants.
The Government is committed to working closely with stakeholders as the NDIS rolls out and has established the
NDIS Implementation Taskforce to provide advice on NDIS, continuing care and operational issues, including
workforce issues.
The Government has been working with the Taskforce’s Workforce Development and Transition Working Group
to identify priorities for workforce and skills development. The Taskforce’s advice is informing the Government
actions to support the growth and development of the disability workforce, and provide the foundation for a
thriving sector in Victoria. The Working Group is Co-Chaired by the Minister for Housing, Disability and Ageing,
and the Special Minister of State, and includes representatives from unions, peak bodies, service providers, service
users and their advocates, and the NDIA.
The Victorian Skills Commissioner has also convened the NDIS Skills Forum, an industry taskforce, to provide
advice on training and skills issues associated with the NDIS. Advice from the Skills Forum is informing the
Government’s broader strategic workforce planning for the NDIS.
The Victorian Government has also recently provided seed funding for the Future Social Services Institute. A
unique partnership between the Victorian Government, RMIT and the Victorian Council of Social Services, the
Institute will undertake world-leading education, training and research to place Victoria at the forefront of disability
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support and wider social services delivery. It will also help the sector to increase its social profile as a desirable and
exciting place to work and boost the skills of the workforce.

Electorate office staff
Question asked by:
Directed to:
Asked on:

Mr Rich-Phillips
Minister for Training and Skills
30 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
Legal advice received by the Government which is subject to legal professional privilege was exclusively relied
upon in the Court proceedings.
RESPONSE TO SUPPLEMENTARY QUESTION:
The Solicitor-General has the full and continuing support of the Government.

Electorate office staff
Question asked by:
Directed to:
Asked on:

Mr Rich-Phillips
Minister for Training and Skills
30 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
This was not a government action. It was the Ombudsman who initiated the proceeding. The President of the
Legislative Council and the Attorney-General on behalf of the Government both subsequently joined the
proceeding in order to assist the Court.
The House should note that His Honour Justice Cavanough indicated in his judgment that:
“Fortunately, however, applications for joinder were later made on behalf of the President of the Legislative
Council and on behalf of the Attorney-General for the State of Victoria.”
Without this His Honour indicated that “the Court would not have had the benefit of a proponent for any view nor
of a contradictor of any view.”
RESPONSE TO SUPPLEMENTARY QUESTION:
As clearly indicated by the view expressed by His Honour, it was necessary and appropriate for the Government to
make submissions about the statutory interpretation of legislation, particularly given the potential for the integrity
framework being altered or affected by resolutions of the Parliament and/or Parliamentary Committees.

Sheep and goat electronic identification
Question asked by:
Directed to:
Asked on:

Ms Bath
Minister for Agriculture
30 August 2016

RESPONSE:
I have taken the advice of the sheep and goat industry, which is based on a body of evidence in making this
decisions. I have also taken into account the unanimous recommendation of the Sheep and Goat Identification
Advisory Committee and also the Victorian Auditor General’s (VAGO) recommendation flowing from their
Biosecurity-Livestock report.
The decisions to mandate the use of electronic tags is based on evidence that the current visual based system is not
capable of effectively tracking sheep and goats in an animal disease or food safety emergency.
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An electronic traceability system for sheep and goats will protect our valuable livestock and dairy sectors as well as
support innovation and jobs across the state.
In the first year the price of electronic tags will be cost neutral to producers and consultation is underway as to the
make-up of a transition and funding package to ensure industry is supported through this change.
The electronic system is compatible with the current system, ensuring that current cross border arrangements will
be able to continue.

National disability insurance scheme
Question asked by:
Directed to:
Asked on:

Dr Carling-Jenkins
Minister for Families and Children
30 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
The Victorian Government is committed to ensuring a smooth transition for participants to the National Disability
Insurance Scheme (NDIS), including for young people living in residential aged care.
Young people come to reside in residential aged care due to their complex support needs, often from experiencing a
traumatic injury. The NDIS represents an opportunity to expand accommodation-and support options for this group
of people.
To assist this transition process, the Victorian and Commonwealth Governments have identified and advised the
National Disability Insurance Agency (NDIA) of young people living in residential aged care.
Victoria has identified the need to establish tailored NDIS access and planning approaches so young people in
residential aged care can realise the full benefit of the NDIS. These approaches include Victoria and the NDIA
coordinating efforts to communicate with young people in residential aged care, prior to the transition commencing
in their residential area.
These tailored approaches allow for consultation of a person’s treating practitioner(s) on their existing supports and
unmet needs, ensuring these are reflected within the NDIS participant plan. The planning approach will give
consideration to the potential for the young person to return home and the supports that are required to achieve this.
The Victorian Government has allocated funding (through its NDIS Transition Support Package) to the Young
People in Residential aged care National Alliance (YPINH) to support the application of these tailored practices. As
a peak body, YPINH advocates for a more coordinated practice approach between the aged care, health and
disability services to support with young people with complex needs living in, or at risk of entry into, aged care
facilities.
The funding provided to YPINH will enable it to support the transition of people with disability with complex
health needs in North East Melbourne to become NDIS participants, improving their longer term outcomes, whilst
also advising on best practice planning and coordination between the NDIA, health and aged care services.

South West Healthcare
Question asked by:
Directed to:
Asked on:

Mr Purcell
Minister for Families and Children
30 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
The Andrews Labor Government is committed to delivering the best possible healthcare across Victoria. More
patients will receive the care, treatment and surgeries they need sooner with a record $16.47 billion investment
across the entire health system this year.
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This investment has seen an increase in funding for hospitals throughout the state, including across South-West
Victoria such as South West Healthcare ($9.5 million additional funding on previous year), Western District
Healthcare ($1.9 million additional funding) and Colac Area Health ($0.5 million additional funding). This
investment will ensure health services are able to deliver the highest quality of services to Victorians, when they
need it, sooner and closer to their home.
The Andrews Labor Government is also providing $817 million to build new hospitals, ambulance stations and
medical equipment so our dedicated doctors and nurses can deliver even better care. This includes $2.1 million for
the construction of an Urgent Care Centre and hospital upgrade for Moyne Health Services.
In addition, our government’s new $200 million Regional Health Infrastructure Fund will support the upgrade of
rural and regional hospitals to ensure all Victorians can access high quality care and facilities, no matter where they
live. All health services in South-West Victoria are encouraged to apply.
The Government is currently developing a new State-Wide Services and Infrastructure Plan for the Victorian health
system. As part of this work, a series of supporting design, service and infrastructure plans are also under
development, including one for the South West region. The purpose of this process is to establish a clear plan to
provide the safest, most efficient and highest quality services for local communities throughout the region over the
next 20 years.
Together, all this work is about ensuring that the residents of South-West Victoria receive the high quality care they
need and deserve.

Wild dogs
Question asked by:
Directed to:
Asked on:

Mr Bourman
Minister for Agriculture
31 August 2016

RESPONSE TO SUPPLEMENTARY QUESTION:
I am committed to listening to our farmers and making sure that the Victorian Government’s wild dog control
program is assisting landholders in the most effective way we can.
As the Member knows, a broad evaluation of the wild dog program has been completed, and I look forward to
releasing the outcomes of the report in September.

VicForests
Question asked by:
Directed to:
Asked on:

Ms Dunn
Minister for Agriculture
31 August 2016

RESPONSE:
VicForests is a professional body that takes its obligations to protect threatened species seriously. VicForests
employs highly qualified conservation biologists, has a team of well-trained survey staff and engages external
specialist ecological consultants when needed.
VicForests has been very successful in locating threatened species through its targeted threatened species
pre-harvest survey process. VicForests’ employees have for example identified Leadbeater’s Possums, spot-tailed
quolls and long footed potoroos. VicForests implements appropriate management actions as a result of these
detections.
VicForests’ survey methods are publically available on its website as are its targeted pre-harvest survey reports.
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VicForests
Question asked by:
Directed to:
Asked on:

Ms Dunn
Minister for Agriculture
31 August 2016

RESPONSE:
Field surveys can be hazardous and are appropriately undertaken by qualified and well-trained professionals.
I understand that VicForests employs conservation biologists and has a team of well-trained field survey staff.
External professionals are contracted by VicForests when specialist skills are required.
VicForests has been very successful in locating threatened species through its targeted threatened species
pre-harvest survey process, and implementing appropriate management actions where detections are made.
It is also worth noting that active coupes, designated as Timber Harvest Safety Zones, are hazardous work sites.
These safety zones are clearly signed in the field and on maps publically available on VicForests’ website. These
safety zones require careful management to ensure the safety of both those working on site and the general public.
To prevent death or serious injury, unauthorised entry into these zones is an offence and penalties apply.

Serious sex offenders
Question asked by:
Directed to:
Asked on:

Mr O’Donohue
Minister for Corrections
31 August 2016

RESPONSE:
Preliminary work is underway to identify appropriate sites for these facilities proposed under the Harper Review
into the management of serious sex offenders. This is a complex exercise and a range of considerations need to be
taken into account as part of this process including the impacts on local communities, accessibility of services,
security and environmental considerations.
There will be ongoing consultation with relevant communities in relation to these projects.
Corrections Victoria is working through options for both the new facility and the interim facility which will be
considered by the government in due course. This includes important steps such as passing legislation as
recommended in the Harper Review.

Local government code of conduct
Question asked by:
Directed to:
Asked on:

Mrs Peulich
Minister for Small Business, Innovation and Trade
31 August 2016

RESPONSE TO SUBSTANTIVE QUESTION:
I am advised the Local Government Amendment Act 2016 fully addresses any disqualification of councillors who
have been found by the Local Government Investigations and Compliance Inspectorate not to have made a
compliant declaration under Section 76C(1) of the Local Government Act 1989. The Local Government
Amendment Act 2016 was not intended, and did not, alter the requirements of Section 63 of the Local Government
Act 1989, which applies to persons elected to be councillors.
Furthermore, persons elected to be councillors at the next general election are not capable of acting as councillors
until they have taken the Oath of Office, have read their council’s councillor code of conduct and have made a
written declaration that they will abide by the code and this declaration is witnessed by the Chief Executive Officer.
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Section 64 of the Local Government Act 1989 provides that if this does not occur within 3 months of the person
being declared elected, their office becomes vacant.
RESPONSE TO SUPPLEMENTARY QUESTION:
I am advised section 92 of the Local Government Act 1989 provides that proceedings of a council are not
invalidated because of any incapacity to be a councillor.

Youth justice centres
Question asked by:
Directed to:
Asked on:

Ms Crozier
Minister for Families and Children
31 August 2016

RESPONSE:
Since coming to government, there has been one Practice Improvement Notice issued by WorkSafe Victoria on
youth justice precincts for an alleged breach of the Occupational Health and Safety Act 2004. There were also PIN
notices issued under the previous Coalition Government.
With the agreement of Work Safe, the Department of Health & Human Services has committed to complete this
improvement notice. Given this commitment to address the notice, Worksafe has lifted the PIN.

Melbourne Youth Justice Centre
Question asked by:
Directed to:
Asked on:

Ms Crozier
Minister for Families and Children
31 August 2016

RESPONSE:
There is no link between the Northern Territory media story to which the Member is referring and this incident or
the Victorian Youth Justice system; the member should be clear and cautious when discussing these two vastly
different issues.
Importantly, the Don Dale footage that aired on ABC was the subject of an earlier investigation report by the
Northern Territory Children’s Commissioner completed and handed to the Northern Territory Government in
August 2015 — nearly a year before the ABC story aired.
The Andrews Labor Government has strengthened the independent oversight function of the Commission for
Children and Young People (CCYP), as well as improved internal operational review procedures to allow for a
robust review process to be undertaken at an operational level.
I am informed that as was the case under the previous government, Ministers are not involved in operational issues.
Both the Victorian Ombudsman and the CCYP have viewed the footage and reviewed the incident and the matter is
the subject of a current review by the CCYP. As that review is currently underway it would be inappropriate to
comment further.
As the Member would be aware, the CCYP review has only come about as a result of the improved oversight
powers legislated by the Andrews Labor Government in March 2016.
Under the previous Liberal government’s weaker oversight laws the CCYP did not have a legislative basis to
receive critical incident reports, and this investigation may not have occurred.
We welcome the Commission’s review, and will consider its findings to improve practice in Victoria’s youth
justice system.

